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Introduction

Hong Kong will Dbecome a specilal administrative region -of the
People's Republic of Chlina after 1997 and its system will be
different from that of other partes of the PRC. Thie is the so-
called '"one-country, two systems'" concept. In terms of the
Judicial systemn, HKSAR and mainland China are two different
Jurisdictions. Mainland China practises a socialist legal system
and ite laws are malnly enacted by the National People's Congrees
and 1te Standing Committee. The legal system adopted by the HKSAR
18 a capitalist one which took the common law (of Britisgh origin)
as the basisg. The laws which are applicable to the HKSAR are the
Basic Law, the lawe which are previously in force in Hong Kong
and in accordance with the Basic Law, and the laws enacted by the

future legislature.

Conflict of laws is that pert of the private law of a country
that deals with casesg having a conhtact with some other systems of
law. That may mean that persong or corporations of two sovereign
states are lnvolved,. But equally (for many purposes) conflict
ruleg are needed where two dilisgtinet Juriesdiections within a state
are concerned. Thue in the U.K. conflict rules exist on between
English, Scotisgh and North Irish Jurisdictions. After June 1997,
ag Hong Kong and the mainland have two distinet Jurisdietions the
legal basie of conflicte resolution must be addressed.

Major Issues

1 wWith the establishment of the Hong Kong Special
Administrative Region- in 1997, the HKSAR and the mainland
will be two different Jurisdictions. Will the conflict of

laws for dealing with c¢ivil cases involving Hong Kong and:

other countries/juriegdictions, which 1 previously in force,
be applicable to the cases invoeolving Honhg Kong and mainland

China after 1997°%
Proposal:

In dealing with probleme concerning conflict of lawsg between
Hong Kong and mainland China after 1997, principles of
the' common law which are applicable to solving such
conflict should continue to be used in Hohg Kong courts.

2 What coorqinating arrangementes should be made concerning the
criminal Jurisdictions of the courte of the HKSAR and
mainland China in order to safeguard againgt double Jjeopardy
in c¢cases where both Hong Kong and a mainland Chinese court
might claim Jurisdiction?® :
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Proposal:

In dealing with criminal cases involving both Hong Kong and
mainland China, the principle taken should be based on the
place of offence, This means when a person, whether a Hong
Kong inhabitant or an inhabitant of mainland China, who has
committed an offence in Hong Kong should be prosecuted and

tried according to the law of Hong Kong; whereasg & person,
whether a Hong Kong inhabitant or an inhabitant of mainland
China, who hag committed an offence in mainland should be

prosecuted and tried according to the law of mainland.

According to the Joint bDeclaration; the laws enforced in the
HKSAR shall be the Basilc Law, the lawsg whilich are presently
in force 1n Hong Kong and in accordance with the Basic Law,
and the laws enacted by the legislature of the HKSAR.

However, the national laws (other than the Constitution of
Chinal1]), e.g. National Security law, Anti-Subversion Law
ete. which are enforced in mainland China should be

applicable to the whole of China. As Hong Kohg 18 a part of
China, will these laws be applicable to the HKSAR? If the
laws apply,. in what ways can the application be in
accordance with the Bagic Law? And what authority should .

enforce such lawg[2]?

Proposal:

As mainland China and Hong Kong adopt different Judicial
systems, laws of the mainland should not be applied to Hong
Kong. In respect of forelign affairs, Hong Kong has to
observe the administrative Ilnstructions from the mainland
and make them wvalid 1in Hong Kong by golng through the
legislative procedure, In order to avoid any confusion
between the legal systems of mainland China and Hong Kong, -
all existing laws of malnland China which are applicable to
Hong Kong, e.g. the Nationality Law, should be clearly spelt
out in the Basgic Law. In the future, any new laws of
mainland Chine which are applicable to Hong Kohg should
first go through the legislative procedure of Hong Kong
before they take effect in Hong Kong. No Chinege laws
should be applicable to Hong Kong unless they have been
incorporated by reference in the Basilc Law or gone through
the legislative process of the HKSAR.,

See the final report on "the Basic Law and the Constitution"
for the applicability of the Chinese Constitution to Hong

Kong.

See also the report on "Jurisdiection of the HKSAR courts and
Applicability of National Laws to Hong Kong'" for the
discuggion on thig issue.



1)

2)

It is suggeeted by a member asg an alternative that any new
laws of mainland China which are applicable to Hong - Kong
should first go through the process of discussion and
proposal by &a committee under the National People's
Congregs, comprilising members from Hong Kong and mainlandg,
before 1t 1is applied to Hong Kong. The NPC will make 1ts
decision according to the proposal of the committee. After
the announcement of the decision, the applicable laws will
automatically take effect in Hong Kong and those which are
not applicable will be invallid.

As Hong Kong and mainland China are two different
Jurisdictions, what will the reciprocal Jjuridical assistance
between Hong Kong and mainland China be like after 1997%

Proposal:
The problem can be golved by billateral asgreement.
On the issgue of extradition, the present arrangements

between Hong Kong and other countries or reglons, and
between Hong Kong and other parts of mainland China are:

Extradition
In Hong Kong, the law as regards extradition 1s entirely
dependent upon U. K. legislation. By the Extradition Act

1870, U.K. may by Order in Council direct that the Act ghall
apply 1in the c¢case of a foreign state with which an
arrangement hag been made for the surrender to that state of

fugitive criminals, and the Order in Council can declare
that the Act be extended to Hong Kong(Section 17 of the
Act). The Extradition (Hong Kong) Ordinance, Cap. 236

merely provides for the application of the Extradition Acts.
to Hong Kong. .

Certain principal conditions or safeguards must be gatisfiled
before a fuglitive 18 extradited from Hong Kong to the
requesgting country. These include --

a) double criminality - what the fugitive has done in the

requesgsting country must congtitute an offence in that

v country and also an offence ligted in the First Schedule
to the Act (extradition crime);

b) prima facie rule - the evidence regquired 1s such as would
Justify the committal for trial of the fugilitive criminal
if the crime of which he is accused has been committed
in Hong Kong (Section 10 of the Act), and depositions and
thelr authenticated coples are admissable (Sections 14
and 15 of the Act);
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5)

6)

¢) political crimes not extraditable ~ a fugilitive c¢criminal
will not be surrendered 1f the offence for which he is
demanded is of a political nature (Section 3) or the
requisition for his surrender 18 in fact made with a view
to try or punish him on account of his race, religion,
nationality or political opinion (Section 2 of
Suppression of Terrorism Act 1978); and

d) previous crime - a fugltive c¢criminal must not be
surrendered unless the law of the requesting country
state has provislions that he will not be tried for an
offence committed before his surrender other than the
extradition crime proved by the facts on which the
surrender 1s grounded (Section 19).

Rendition

The return or rendition of fugitive offender asg between Hong
Kong and the U. K. or other Commonwealth Countries is
governed by the Fugiltive Offenders (Hong Kong)Order 1967,
which extends most provisions of the Fugitive Offenders Act
1967 to Hong Kong.

The prinicpal conditions or safeguards set out in paragraph
2 above also apply in rendilition, except that the requesting
country must be a desglgnated country (Section 2 of the 1967
Act) and that the offence must be a "relevant'" offence set
out in Schedule I to the Order.

Extradition to China

The return of Chinese fugitives from Hong Kong to China ie
governed by the Chinese Extradition Ordinance, Cap.235,

which contain the same principal conditions or safeguards.-

for extraditing a fugitive criminal to China. The list of
extradition crimes get out in the First Schedule to Ceap.235
contain most but not all of the offenceg in the other lists.

Additional undertaking

If the crime for which a fugltive i1eg wanted 1s punishable by
death in the requesting country but not 1n Hong Kong, Hong
Kongg normally will not extradit or render that fugitive to
the requesting country unless an undertaking 1s given to the
effect that he would not be sentenced to death.

Quegtion: In respect of extradition, what will be the
arrangements between Hong Kong and other countries or
reglons?® What would be the arrangements for the surrender

of wanted persons ss between Hong Kong and other parts of
mainland China after 1997%
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iii.

Proposgals:

After congldering the poinfs mentioned above, it is
submitted that the principal conhditions as set out in
paragraph 2 above should apply. In perticular, the evidence

required for the return of an offender from Hong Kong to
mainland China should at least be the evidence that would

Justify committal for trial (1.e. prima faclie evidence). As
regards the list of offencesg that are relevant for the
purpose of returning fugitives, the lists attached to the

Chinese‘Extradition Ordinance, the Fugilitive Offenders (Hong
Kong) Order or the Extradition Act may serve as useful
guldelines. It should be considered that the provisions of
the Fugilitive Offenders (Hong Kong) Order and of the
Extradition Act be "locallsed" into the domestic legislation
of the HKSAR.

The same should also apply in the case of surrender of
fugitive offenders from mainland China to Hong Kong,

Will officials from mainland China stationed in Hong Kong
have the privileges or exemptions enjoyed by diplomats in
regpect of civil and ¢riminal prosecution after 19977

Proposal:

Suech privileges are only applicable to diplomats in foreign
countries. As Hong Konhg 1s a part of mainland China and not
a forelgn country, normally offilicialg from mainland China
would not be gilven such privileges or exemptions. However,
if Hong Kong officilals are given certain privileges or
exemptions in the mainlanag, officials from malnland should
be subject to reciprocal arrangements in. Hong Kong.

At present British soldiers stationed in Hong Kong who have
committed any offence in placesg directly under the
Jurisdiction of the British army are dealt with as follows:

Criminal offences commlitted by soldlers against soldiers

The following offences commltted by soldiers will not be
tried i1n the courts of the Hong Kong:

A
if the offence was committed when the soldier was carrying
out hig duties;

offences of personsl assaults (e.g. battery): or
the offence 1involves the British Government or property of

an "individual' who 1g related the British army in one way
or another (i.e. a British sgoldier or hieg family member).
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3)

1)

2)

Note:

Criminal offences committed by soldiers against civilians

The courts of Hong Kong have Judicial power over the
offences committed by soliders against clvilians unless the
offence arises in the executlion of duties by the soldier.

Criminal offences committed by civiliéns agalnst soldiers

The courts of Hong Kong have Judicial power over c¢riminal
offences committed by civilians against soldiers under any
circumstances.

Members of the British Armed Services are liable to civil
litigation for e¢laims of damages 1f they have committed a

eivil wrong against civiliang (regardless of whether it was

caused by executing his duties). These cases will be tried
by the courts of Hong Kong. The prosecuted party will be
the goldier and his employer (i.e. the U. K. Government).
In actual practice, 1f the offence arises in the soldier's
execution of his duties, the Ministry of Defence will,
provide legal aid and compensation for the gsoldier

concerned,

Quegtion: What laws should be observed by the People's
Liberation Army (PLA) stationed in Hong Kong after 1997°%

Proposal:

The PLA stationed in Hong Kong should observe the lawe of
the HKSAR when outsilde the the military camps. '

The PLA will be ruled by the militery code within the camps,

However, 1f a c¢criminal offence committed in the camp
involves a c¢ilvilian (d.e. person other than the PLA-
members) as the offender or victim, it will be desalt with

according to the laws of the HKSAR. On the other hand, 1f a
PLA member commits a criminal offence 1in execution of his
duties, the laws of the HKSAR will not apply: the offender
should be sanctioned by the military code even though the
vietim 18 a civilian,

The phrase '"carrying out his duties'" or "in execution of his
duties'" has a restricted meaning. The criminal offence
mentioned above must be related to the execution of duty.
For 1instance, the offence committed by a soldier who raped a
woman when he was on duty 12 clearly not related to the
execution of his duty. Thus the offence should be tried by
the courts of Hong Kong. On the other hand, when a soldier
on duty resorted to violence in the arrest of a tregpasser
on the camp and caugsed the death of the trespasser, the
soldier would be tried according to the military code.

f there 1s any discrepancy between the Chinese and the
English versions, the Chinesgse version shall prevail.
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