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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Spring
2001 VAC Supplement includes final regulations published through Virginia Register Volume 17, Issue 11, dated February 12,
2001). Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations
are listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken,
the volume, issue and page number where the section appeared, and the effective date of the section.

SECTION NUMBER ACTION CITE EFFECTIVE DATE
Title 1. Administration
1 VAC 17-20-10 Amended 17:24 VA.R. 3556 9/12/01
1 VAC 17-20-40 Amended 17:24 VA.R. 3557 9/12/01
1 VAC 17-20-70 Amended 17:24 VA.R. 3557 9/12/01
1 VAC 17-20-110 Amended 17:24 VA.R. 3557 9/12/01
1 VAC 17-20-180 Amended 17:24 VA.R. 3557 9/12/01
1 VAC 17-20-210 Amended 17:24 VA.R. 3557 9/12/01
1 VAC 17-20-250 Amended 17:24 VA.R. 3558 9/12/01
1 VAC 17-20-270 Amended 17:24 VA.R. 3558 9/12/01
1 VAC 17-20-280 Amended 17:24 VA.R. 3558 9/12/01
1 VAC 17-20-310 Amended 17:24 VA.R. 3558 9/12/01
1 VAC 30-60-10 et seq. Repealed 17:19 VAR. 2731 7/4/01
1 VAC 30-70-10 et seq. Repealed 17:19 VAR. 2731 7/4/01
Title 2. Agriculture
2 VAC 15-20-81 Amended 17:14 VAR. 2179 3/1/01
Title 4. Conservation and Natural Resources
4 VAC 15-20-80 Amended 17:19 VAR. 2729 7/4/01
4 VAC 15-20-160 Amended 17:19 VA.R. 2729 7/4/01
4 VAC 15-40-20 Amended 17:19 VA.R. 2729 7/4/01
4 VAC 15-40-150 Repealed 17:19 VA.R. 2729 7/4/01
4 VAC 15-40-280 Amended 17:19 VA.R. 2729 7/4/01
4 VAC 15-50-90 Amended 17:19 VAR. 2729 7/4/01
4 VAC 15-90-20 Amended 17:19 VAR. 2729 714101
4 VAC 15-90-21 Added 17:19 VA.R. 2729 7/4/01
4 VAC 15-90-70 Amended 17:19 VA.R. 2729 7/4/01
4 VAC 15-90-80 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-85 Added 17:19 VAR. 2730 7/4/01
4 VAC 15-90-100 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-110 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-141 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-160 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-170 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-190 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-195 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-200 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-210 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-220 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-90-240 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-110-75 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-190-60 Added 17:19 VA.R. 2729 7/4/01
4 VAC 15-240-20 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-240-31 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-240-90 Amended 17:19 VAR. 2730 7/4/01
4 VAC 15-270-20 Amended 17:19 VA.R. 2729 7/4/01
4 VAC 15-290-140 Amended 17:19 VA.R. 2729 7/4/01
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SECTION NUMBER ACTION CITE EFFECTIVE DATE
4 VAC 15-320-100 Amended 17:19 VAR. 2729 7/4/01

4 VAC 20-40-20 Amended 17:18 VA.R. 2576 5/1/01

4 VAC 20-252-70 Amended 17:12 VA.R. 2024 1/26/01

4 VAC 20-252-90 Amended 17:12 VA.R. 2024 1/26/01

4 VAC 20-252-100 Amended 17:12 VA.R. 2024 1/26/01

4 VAC 20-252-110 Amended 17:12 VA.R. 2025 1/26/01

4 VAC 20-252-140 Amended 17:12 VA.R. 2025 1/26/01

4 VAC 20-270-40 Amended 17:14 VAR. 2179 3/1/01

4 VAC 20-270-40 Amended 17:18 VA.R. 2576 5/1/01

4 VAC 20-380-20 Amended 17:23 VA.R. 3455 7/1/01

4 VAC 20-380-50 Amended 17:23 VA.R. 3455 7/1/01

4 VAC 20-450-30 Amended 17:18 VA.R. 2576 5/1/01

4 VAC 20-561-10 through 4 VAC 20-561-50 Added 17:16 VA.R. 2332 8/16/01

4 VAC 20-610-30 Amended 17:23 VA.R. 3456 7/1/01

4 VAC 20-620-30 Amended 17:14 VA.R. 2180 3/1/01

4 VAC 20-620-50 Amended 17:14 VA.R. 2180 3/1/01

4 VAC 20-620-70 Amended 17:14 VA.R. 2180 3/1/01

4 VAC 20-620-70 Amended 17:20 VA.R. 2880 6/1/01

4 VAC 20-670-20 Amended 18:1 VAR. 31 9/15/01

4 VAC 20-670-25 Added 17:18 VAR. 2577 5/1/01

4 VAC 20-670-30 Amended 18:1 VAR. 31 9/15/01

4 VAC 20-670-40 Amended 18:1 VAR. 31 9/15/01

4 VAC 20-751-10 Amended 17:16 VA.R. 2333 4/1/01

4 VAC 20-751-20 Amended 17:16 VA.R. 2333 4/1/01

4 VAC 20-890-10 emer Amended 17:20 VA.R. 2932 5/25/01-6/24/01
4 VAC 20-890-20 emer Amended 17:20 VA.R. 2932 5/25/01-6/24/01
4 VAC 20-890-25 emer Amended 17:20 VA.R. 2932 5/25/01-6/24/01
4 VAC 20-890-25 Amended 17:23 VAR. 3457 7/1/01

4 VAC 20-890-30 Amended 17:16 VA.R. 2333 4/1/01

4 VAC 20-890-40 emer Amended 17:20 VA.R. 2933 5/25/01-6/24/01
4 VAC 20-910-30 Amended 17:14 VAR. 2181 3/1/01

4 VAC 20-910-45 Amended 17:18 VAR. 2577 5/1/01

4 VAC 20-950-30 Amended 17:14 VAR. 2181 3/1/01

4 VAC 20-950-45 Amended 17:14 VAR. 2181 3/1/01

4 VAC 20-950-45 Amended 17:16 VA.R. 2334 4/1/01

4 VAC 20-950-45 emer Amended 17:18 VAR. 2673 4/24/01-5/23/01
4 VAC 20-950-45 Amended 17:20 VA.R. 2880 5/25/01

4 VAC 20-995-20 Amended 17:12 VA.R. 2025 1/26/01

4 VAC 20-995-20 Amended 17:14 VAR. 2182 3/1/01

4 VAC 20-1040-20 Amended 17:20 VA.R. 2881 5/26/01

4 VAC 25-90-10 through 4 VAC 25-90-100 Amended 17:20 VA.R. 2882-2885 7/18/01

4 VAC 25-90-120 Repealed 17:20 VA.R. 2885 7/18/01

4 VAC 25-90-270 Repealed 17:20 VA.R. 2885 7/18/01

4 VAC 25-90-300 Repealed 17:20 VA.R. 2885 7/18/01

4 VAC 25-90-340 Repealed 17:20 VA.R. 2885 7/18/01

4 VAC 25-90-360 Repealed 17:20 VA.R. 2885 7/18/01

4 VAC 25-90 (Forms) Added 17:21 VAR. 3119 --

4 VAC 25-100-10 et seq. Repealed 17:20 VA.R. 2885 7/18/01

4 VAC 25-101-10 through 4 VAC 25-101-220 Added 17:20 VA.R. 2886 7/18/01

4 VAC 25-101 (Forms) Added 17:21 VAR. 3119 --

4 VAC 25-130 (Forms) Amended 17:23 VAR. 3473 --

Title 5. Corporations

5 VAC 5-10-10 et seq. Repealed 17:18 VA.R. 2577 6/1/01

5 VAC 5-20-10 through 5 VAC 5-20-280 Amended 17:18 VA.R. 2581-2587 6/1/01

5 VAC 5-30-10 through 5 VAC 5-30-70 Added 17:22 VA.R. 3312-3315 7/1/01
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SECTION NUMBER ACTION CITE EFFECTIVE DATE
Title 6. Criminal Justice and Corrections
6 VAC 20-200-10 through 6 VAC 20-200-180 Amended 17:19 VA.R. 2731-2735 7/4/01
Title 8. Education
8 VAC 20-110-10 Amended 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-20 Repealed 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-40 Amended 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-50 Amended 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-60 Repealed 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-70 Repealed 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-140 Repealed 17:12 VA.R. 2026 3/28/01
8 VAC 20-540-10 et seq. Repealed 17:16 VA.R. 2334 5/23/01
8 VAC 20-541-10 through 8 VAC 20-541-60 Added 17:16 VA.R. 2335-2342 5/23/01
8 VAC 20-650-10 through 8 VAC 20-650-20 emer Added 17:14 VAR. 2202 3/7/01-3/6/02
Title 9. Environment
9 VAC 5-50-400 Amended 17:15 VA.R. 2248 6/1/01
9 VAC 5-60-60 Amended 17:15 VA.R. 2248 6/1/01
9 VAC 5-60-90 Amended 17:15 VA.R. 2248 6/1/01
9 VAC 5-60-100 Amended 17:15 VAR. 2249 6/1/01
9 VAC 5-80-310 through 9 VAC 5-80-350 Amended 17:20 VA.R. 2887-2890 7/18/01
9 VAC 5-80-355 Repealed 17:20 VA.R. 2891 7/18/01
9 VAC 5-210-10 through 9 VAC 5-210-160 Added 17:16 VA.R. 2342-2344 7/1/01
9 VAC 15-30-20 Amended 17:21 VA.R. 3029 8/1/01
9 VAC 15-30-40 through 9 VAC 15-30-110 Amended 17:21 VA.R. 3030-3031 8/1/01
9 VAC 15-30-130 Amended 17:21 VAR. 3031 8/1/01
9 VAC 15-30-150 Repealed 17:21 VAR. 3031 8/1/01
9 VAC 15-30-160 Amended 17:21 VAR. 3031 8/1/01
9 VAC 15-30-170 Amended 17:21 VAR. 3031 8/1/01
9 VAC 20-15-10 through 9 VAC 20-15-160 Added 17:16 VA.R. 2344-2346 7/1/01
9 VAC 20-80-10 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-40 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-60 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-80 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-100 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-110 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-113 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-115 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-120 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-140 through 9 VAC 20-80-290 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-310 through 9 VAC 20-80-340 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-360 through 9 VAC 20-80-380 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-400 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-450 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-460 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-470 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-480 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-485 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-500 through 9 VAC 20-80-560 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-620 through 9 VAC 20-80-650 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-670 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-700 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-730 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-750 through 9 VAC 20-80-790 Amended 17:16 VA.R. 2349 5/23/01
Appendices 2.1 and 2.2 Added 17:16 VA.R. 2349 5/23/01
Appendix 4.1 Repealed 17:16 VA.R. 2349 5/23/01
Appendix 5.1 Amended 17:16 VA.R. 2349 5/23/01
Appendices 5.2 and 5.3 Repealed 17:16 VA.R. 2349 5/23/01
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Appendix 5.5 Amended 17:16 VA.R. 2349 5/23/01
Appendix 5.6 Added 17:16 VA.R. 2349 5/23/01
Appendices 7.4 and 9.1 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-130-10 through 9 VAC 20-130-70 Amended 17:21 VA.R. 3033-3037 8/1/01
9 VAC 20-130-80 Repealed 17:21 VA.R. 3037 8/1/01
9 VAC 20-130-90 Amended 17:21 VA.R. 3037 8/1/01
9 VAC 20-130-110 through 9 VAC 20-130-150 Amended 17:21 VA.R. 3037-3040 8/1/01
9 VAC 20-130-160 Repealed 17:21 VA.R. 3040 8/1/01
9 VAC 20-130-165 Added 17:21 VA.R. 3040 8/1/01
9 VAC 20-130-170 Repealed 17:21 VA.R. 3040 8/1/01
9 VAC 20-130-175 Added 17:21 VA.R. 3040 8/1/01
9 VAC 20-130-180 Amended 17:21 VAR. 3041 8/1/01
9 VAC 20-130-190 Amended 17:21 VAR. 3041 8/1/01
9 VAC 20-130-220 Amended 17:21 VA.R. 3041 8/1/01
9 VAC 20-130-230 Amended 17:21 VA.R. 3041 8/1/01
9 VAC 20-130-240 Repealed 17:21 VAR. 3041 8/1/01
9 VAC 20-130 (Forms) Added 17:26 VA.R. 3758-3759 --

9 VAC 25-15-10 through 9 VAC 25-15-160 Added 17:16 VA.R. 2347-2349 7/1/01
9 VAC 25-31-10 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-30 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-50 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-100 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-110 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-120 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-170 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-220 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-280 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-370 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-390 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-410 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-110-10 Amended 17:16 VA.R. 2350 8/1/01
9 VAC 25-110-20 Amended 17:16 VAR. 2351 8/1/01
9 VAC 25-110-40 Repealed 17:16 VAR. 2351 8/1/01
9 VAC 25-110-50 Repealed 17:16 VAR. 2351 8/1/01
9 VAC 25-110-60 Amended 17:16 VAR. 2351 8/1/01
9 VAC 25-110-70 Amended 17:16 VAR. 2351 8/1/01
9 VAC 25-110-70 Amended 17:21 VA.R. 3044 8/1/01
9 VAC 25-110-80 Amended 17:16 VA.R. 2353 8/1/01
9 VAC 25-115-10 through 9 VAC 25-115-50 Amended 17:16 VA.R. 2367-2380 7/24/01
9 VAC 25-192-50 Amended 17:21 VA.R. 3044 8/1/01
9 VAC 25-192-60 Amended 17:21 VA.R. 3045 8/1/01
9 VAC 25-210-10 Amended 17:21 VA.R. 3049 8/1/01
9 VAC 25-210-20 Repealed 17:21 VA.R. 3052 8/1/01
9 VAC 25-210-30 Repealed 17:21 VAR. 3052 8/1/01
9 VAC 25-210-40 Repealed 17:21 VAR. 3052 8/1/01
9 VAC 25-210-45 Added 17:21 VA.R. 3052 8/1/01
9 VAC 25-210-50 through 9 VAC 25-210-110 Amended 17:21 VA.R. 3052-3063 8/1/01
9 VAC 25-210-80 Erratum 17:24 VA.R. 3604 --

9 VAC 25-210-115 Added 17:21 VA.R. 3063 8/1/01
9 VAC 25-210-120 through 9 VAC 25-210-180 Amended 17:21 VA.R. 3064-3067 8/1/01
9 VAC 25-210-185 Added 17:21 VA.R. 3067 8/1/01
9 VAC 25-210-190 through 9 VAC 25-210-260 Amended 17:21 VA.R. 3067-3069 8/1/01
9 VAC 25-260-50 Amended 17:16 VA.R. 2381 *

* 30 days after notice in Virginia Register of EPA approval
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9 VAC 25-260-55 Added 17:16 VA.R. 2381 *
9 VAC 25-430-20 Amended 17:25 VA.R. 3657 9/26/01
9 VAC 25-430-30 Amended 17:25 VA.R. 3657 9/26/01
9 VAC 25-430-60 Amended 17:25 VA.R. 3657 9/26/01
9 VAC 25-660-10 through 9 VAC 25-660-100 Added 17:22 VA.R. 3316-3327 10/1/01
9 VAC 25-670-10 through 9 VAC 25-670-100 Added 17:22 VA.R. 3328-3344 10/1/01
9 VAC 25-680-10 through 9 VAC 25-680-100 Added 17:21 VA.R. 3070-3087 8/1/01
9 VAC 25-680-30 Erratum 17:24 VA.R. 3604 --

9 VAC 25-680-50 Erratum 17:24 VA.R. 3604 --

9 VAC 25-680-100 Erratum 17:24 VA.R. 3604 --

9 VAC 25-690-10 through 9 VAC 25-690-100 Added 17:21 VA.R. 3088-3107 8/1/01
9 VAC 25-690-30 Erratum 17:24 VA.R. 3604 --

9 VAC 25-690-40 Erratum 17:24 VA.R. 3604 --
Title 10. Finance and Financial Institutions

10 VAC 5-10-10 Amended 17:22 VA.R. 3345 7/1/01
10 VAC 5-20-30 Amended 17:22 VA.R. 3346 6/27/01
Title 11. Gaming

11 VAC 10-60 (Forms) Amended 17:15 VA.R. 2259 --
11 VAC 10-130-10 Amended 17:19 VA.R. 2736 5/7/01
11 VAC 10-130-60 Amended 17:19 VA.R. 2736 5/7/01
11 VAC 10-130-70 Amended 17:19 VAR. 2737 5/7/01
Title 12. Health

12 VAC 30-10-20 Amended 17:19 VAR. 2737 8/1/01
12 VAC 30-10-160 Amended 17:13 VA.R. 2077 4/11/01
12 VAC 30-10-1000 Added 17:19 VAR. 2741 7/4/01
12 VAC 30-20-80 Amended 17:13 VA.R. 2077 4/11/01
12 VAC 30-20-290 through 12 VAC 30-20-490 Added 17:19 VAR. 2741 7/4/01
12 VAC 30-20-500 through 12 VAC 30-20-560 Added 17:19 VAR. 2741 714101
12 VAC 30-30-10 Amended 17:13 VA.R. 2077 4/11/01
12 VAC 30-30-10 Amended 17:19 VAR. 2737 8/1/01
12 VAC 30-30-20 Amended 17:13 VA.R. 2081 4/11/01
12 VAC 30-30-20 Amended 17:18 VA.R. 2588 7/1/01
12 VAC 30-30-20 Amended 17:18 VA.R. 2589 7/1/01
12 VAC 30-30-40 Amended 17:13 VA.R. 2082 4/11/01
12 VAC 30-30-50 Amended 17:13 VA.R. 2082 4/11/01
12 VAC 30-40-80 Amended 17:13 VA.R. 2087 4/11/01
12 VAC 30-40-100 Amended 17:13 VA.R. 2083 4/11/01
12 VAC 30-40-220 Amended 17:18 VA.R. 2590 7/1/01
12 VAC 30-40-220 Amended 17:18 VA.R. 2593 7/1/01
12 VAC 30-40-220 Erratum 17:21 VAR. 3124 --
12 VAC 30-40-240 Amended 17:13 VA.R. 2083 4/11/01
12 VAC 30-40-250 Amended 17:13 VA.R. 2085 4/11/01
12 VAC 30-40-280 Amended 17:13 VA.R. 2085 4/11/01
12 VAC 30-40-290 Amended 17:13 VA.R. 2085 4/11/01
12 VAC 30-40-350 Amended 17:13 VA.R. 2087 4/11/01
12 VAC 30-50-300 Amended 17:12 VA.R. 2026 6/1/01**
12 VAC 30-50-490 Added 17:18 VA.R. 2595 7/1/01
12 VAC 30-50-530 Amended 17:12 VA.R. 2026 6/1/01**
12 VAC 30-70-140 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-70-141 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-70-142 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-70-143 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-70-144 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-70-145 Repealed 17:19 VAR. 2741 7/4/01

** Effective date changed in 17:17 VA.R. 2443.
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12 VAC 30-80-110 Amended 17:18 VA.R. 2597 7/1/01
12 VAC 30-90-19 Added 17:18 VA.R. 2623 7/1/01
12 VAC 30-90-20 Amended 17:18 VA.R. 2624 7/1/01
12 VAC 30-90-29 Added 17:18 VA.R. 2624 7/1/01
12 VAC 30-90-30 Amended 17:18 VA.R. 2625 7/1/01
12 VAC 30-90-31 Amended 17:18 VA.R. 2626 7/1/01
12 VAC 30-90-33 Amended  17:18 VA.R. 2626 7/1/01
12 VAC 30-90-34 Amended 17:18 VA.R. 2628 7/1/01
12 VAC 30-90-35 Amended 17:18 VA.R. 2630 7/1/01
12 VAC 30-90-36 Amended  17:18 VA.R. 2630 7/1/01
12 VAC 30-90-37 Amended 17:18 VA.R. 2632 7/1/01
12 VAC 30-90-38 Amended  17:18 VA.R. 2632 7/1/01
12 VAC 30-90-39 Amended  17:18 VA.R. 2633 7/1/01
12 VAC 30-90-40 Amended 17:18 VA.R. 2633 7/1/01
12 VAC 30-90-41 Amended 17:18 VA.R. 2633 7/1/01
12 VAC 30-90-42 Repealed 17:18 VA.R. 2635 7/1/01
12 VAC 30-90-43 Repealed 17:18 VA.R. 2636 7/1/01
12 VAC 30-90-50 Amended 17:18 VA.R. 2636 7/1/01
12 VAC 30-90-51 Amended 17:18 VA.R. 2636 7/1/01
12 VAC 30-90-55 Amended 17:18 VAR. 2637 7/1/01
12 VAC 30-90-60 Amended  17:18 VA.R. 2638 7/1/01
12 VAC 30-90-65 Amended 17:18 VA.R. 2638 7/1/01
12 VAC 30-90-70 Amended 17:18 VA.R. 2638 7/1/01
12 VAC 30-90-80 Amended  17:18 VA.R. 2639 7/1/01
12 VAC 30-90-110 Amended 17:18 VA.R. 2639 7/1/01
12 VAC 30-90-120 Amended  17:18 VA.R. 2639 7/1/01
12 VAC 30-90-123 Amended 17:18 VA.R. 2640 7/1/01
12 VAC 30-90-130 Repealed 17:18 VA.R. 2640 7/1/01
12 VAC 30-90-130 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-90-131 Repealed 17:18 VA.R. 2640 7/1/01
12 VAC 30-90-131 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-90-132 Repealed 17:18 VA.R. 2640 7/1/01
12 VAC 30-90-132 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-90-133 Repealed 17:18 VAR. 2641 7/1/01
12 VAC 30-90-133 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-90-135 Repealed 17:18 VAR. 2641 7/1/01
12 VAC 30-90-135 Repealed 17:19 VAR. 2741 7/4/01
12 VAC 30-90-136 Added 17:18 VAR. 2641 7/1/01
12 VAC 30-90-160 Amended 17:18 VAR. 2641 7/1/01
12 VAC 30-90-165 Added 17:18 VAR. 2641 7/1/01
12 VAC 30-90-170 Amended 17:18 VA.R. 2642 7/1/01
12 VAC 30-90-221 Amended 17:18 VAR. 2642 7/1/01
12 VAC 30-90-240 Amended 17:18 VA.R. 2642 7/1/01
12 VAC 30-90-250 Amended 17:18 VA.R. 2643 7/1/01
12 VAC 30-90-253 Amended 17:18 VA.R. 2643 7/1/01
12 VAC 30-90-260 Repealed 17:18 VA.R. 2643 7/1/01
12 VAC 30-90-264 Amended 17:18 VA.R. 2643 7/1/01
12 VAC 30-90-266 Amended  17:18 VA.R. 2646 7/1/01
12 VAC 30-90-270 Amended 17:18 VA.R. 2646 7/1/01
12 VAC 30-90-272 Amended 17:18 VA.R. 2646 7/1/01
12 VAC 30-90-280 Amended  17:18 VA.R. 2648 7/1/01
12 VAC 30-110-630 Amended 17:13 VA.R. 2096 4/11/01
12 VAC 30-110-650 Amended 17:13 VA.R. 2096 4/11/01
12 VAC 30-110-660 Amended 17:13 VA.R. 2096 4/11/01
12 VAC 30-110-670 Amended 17:13 VA.R. 2096 4/11/01
12 VAC 30-110-700 Amended 17:13 VA.R. 2097 4/11/01
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12 VAC 30-110-710 Amended 17:13 VA.R. 2097 4/11/01
12 VAC 30-110-720 Amended 17:13 VA.R. 2088 4/11/01
12 VAC 30-110-730 Amended 17:13 VA.R. 2090 4/11/01
12 VAC 30-110-740 Repealed 17:13 VAR. 2091 4/11/01
12 VAC 30-110-741 Added 17:13 VAR. 2091 4/11/01
12 VAC 30-110-744 Added 17:13 VAR. 2091 4/11/01
12 VAC 30-110-747 Added 17:13 VAR. 2091 4/11/01
12 VAC 30-110-751 Added 17:13 VAR. 2091 4/11/01
12 VAC 30-110-760 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-780 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-790 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-800 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-810 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-813 Added 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-815 Added 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-820 Repealed 17:13 VAR. 2092 4/11/01
12 VAC 30-110-830 Amended 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-840 Amended 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-850 Amended 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-853 Added 17:13 VAR. 2092 4/11/01
12 VAC 30-110-856 Added 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-860 Amended 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-870 Amended 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-880 Amended 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-890 Repealed 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-900 Amended 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-910 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-920 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-921 Added 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-930 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-940 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-950 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-960 Amended 17:13 VA.R. 2095 4/11/01
12 VAC 30-110-970 Amended 17:13 VA.R. 2095 4/11/01
12 VAC 30-110-980 Amended 17:13 VA.R. 2095 4/11/01
12 VAC 30-110-990 Amended 17:13 VA.R. 2095 4/11/01
12 VAC 30-110-1010 Amended 17:13 VA.R. 2095 4/11/01
12 VAC 30-110-1011 Added 17:13 VA.R. 2095 4/11/01
12 VAC 30-120-700 through 12 VAC 30-120-790 Added 17:18 VA.R. 2597-2622 7/1/01
12 VAC 30-120-770 Erratum 17:21 VAR. 3124 --
12 VAC 35-110-10 et seq. Repealed 17:20 VA.R. 2891 il
12 VAC 35-115-10 through 12 VAC 35-115-250 Added 17:20 VA.R. 2892-2920 el
12 VAC 35-115-50 Erratum 17:22 VAR. 3371 --
12 VAC 35-115-70 Erratum 17:22 VAR. 3371 --
12 VAC 35-120-10 et seq. Repealed 17:20 VA.R. 2920 il
12 VAC 35-130-10 et seq. Repealed 17:20 VA.R. 2920 bl
12 VAC 30-141-10 et seq. emer Added 17:25 VA.R. 3660-3670 8/1/01-7/31/02
12 VAC 30-141-100 emer Amended 17:26 VA.R. 3757 8/22/01-7/31/02
Title 13. Housing

13 VAC 10-40-30 Amended 17:22 VAR. 3347 6/20/01
13 VAC 10-40-110 Amended 17:22 VA.R. 3347 6/20/01
13 VAC 10-40-130 Amended 17:22 VA.R. 3347 6/20/01
13 VAC 10-40-190 Amended 17:22 VAR. 3347 6/20/01

*+* Effective date suspended in 17:23 VA.R. 3457.
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13 VAC 10-40-230 Amended 17:22 VA.R. 3347 6/20/01
13 VAC 10-180-10 Amended 17:17 VA.R. 2444 4/9/01
13 VAC 10-180-40 Amended 17:17 VA.R. 2444 4/9/01
13 VAC 10-180-60 Amended 17:17 VA.R. 2444 4/9/01
13 VAC 10-180-70 Amended 17:17 VAR. 2452 4/9/01
13 VAC 10-180-90 Amended 17:17 VAR. 2452 4/9/01
13 VAC 10-180-100 Amended 17:17 VAR. 2452 4/9/01
Title 14. Insurance

14 VAC 5-170-20 Amended 17:24 VA.R. 3559 9/1/01
14 VAC 5-170-30 Amended 17:24 VA.R. 3559 9/1/01
14 VAC 5-170-70 Amended 17:24 VA.R. 3559 9/1/01
14 VAC 5-170-90 Amended 17:24 VA.R. 3559 9/1/01
14 VAC 5-170-105 Amended 17:24 VAR. 3562 9/1/01
14 VAC 5-170-120 Amended 17:24 VA.R. 3563 9/1/01
14 VAC 5-170-130 Amended 17:24 VA.R. 3565 9/1/01
14 VAC 5-170-150 Amended 17:24 VA.R. 3566 9/1/01
14 VAC 5-170-180 Amended 17:24 VA.R. 3566 9/1/01
Appendix D Added 17:24 VA.R. 3566 9/1/01
14 VAC 5-215 (Forms) Amended 17:19 VAR. 2753-2758 7/4/01
14 VAC 5-300-90 Amended 17:22 VAR. 3347 8/1/01
14 VAC 5-300-130 Amended 17:16 VA.R. 2382 5/1/01
Title 16. Labor and Employment

16 VAC 25-90-1910.1043 Amended 17:23 VA.R. 3458 9/15/01
16 VAC 25-90-1910.1030 Amended 17:23 VA.R. 3459 9/15/01
Title 17. Libraries and Cultural Resources

17 VAC 15-20-20 through 17 VAC 15-20-50 Amended 17:14 VA.R. 2183 5/1/01
17 VAC 15-20-70 through 17 VAC 15-20-120 Amended 17:14 VA.R. 2183 5/1/01
17 VAC 15-20-150 through 17 VAC 15-20-170 Amended 17:14 VA.R. 2183 5/1/01
17 VAC 15-30-10 et seq. Repealed 17:14 VAR. 2183 5/1/01
17 VAC 15-40-10 et seq. Repealed 17:14 VAR. 2183 5/1/01
17 VAC 15-50-20 through 17 VAC 15-50-50 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-70 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-90 through 17 VAC 15-50-110 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-130 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-140 Repealed 17:14 VAR. 2184 5/1/01
17 VAC 15-50-150 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-160 Amended 17:14 VAR. 2184 5/1/01
Title 18. Professional and Occupational Licensing

18 VAC 5-20-10 et seq. Repealed 17:14 VAR. 2184 4/25/01
18 VAC 5-21-10 through 18 VAC 5-21-170 Amended 17:14 VAR. 2184-2198 4/25/01
18 VAC 30-10-10 Amended 17:20 VAR. 2921 7/18/01
18 VAC 30-10-20 Amended 17:20 VA.R. 2921 7/18/01
18 VAC 30-10-30 Amended 17:20 VA.R. 2921 7/18/01
18 VAC 30-10-40 Amended 17:20 VAR. 2921 7/18/01
18 VAC 30-10-60 Amended 17:20 VA.R. 2921 7/18/01
18 VAC 30-10-70 Amended 17:20 VAR. 2921 7/18/01
18 VAC 30-10-80 Amended 17:20 VA.R. 2921 7/18/01
18 VAC 30-10-100 Amended 17:20 VAR. 2921 7/18/01
18 VAC 30-20-10 Amended 17:16 VA.R. 2383 5/23/01
18 VAC 30-20-80 Amended 17:16 VA.R. 2383 5/23/01
18 VAC 30-20-160 Amended 17:16 VA.R. 2383 5/23/01
18 VAC 30-20-300 Added 17:16 VA.R. 2384 5/23/01
18 VAC 30-20-310 Added 17:16 VA.R. 2384 5/23/01
18 VAC 30-20-320 Added 17:16 VA.R. 2384 5/23/01
18 VAC 50-22-10 through 18 VAC 50-22-60 Amended 17:21 VAR. 3108-3113 9/1/01
18 VAC 50-22-80 Amended 17:21 VAR. 3113 9/1/01
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18 VAC 50-22-100 through 18 VAC 50-22-270 Amended 17:21 VAR. 3113-3115 9/1/01
18 VAC 50-30-10 Amended 17:26 VA.R. 3756 11/1/01
18 VAC 50-30-20 Amended 17:26 VA.R. 3756 11/1/01
18 VAC 50-30-40 Amended 17:26 VA.R. 3756 11/1/01
18 VAC 50-30-50 Amended 17:26 VA.R. 3756 11/1/01
18 VAC 50-30-90 Amended 17:26 VA.R. 3756 11/1/01
18 VAC 50-30-200 Amended 17:26 VA.R. 3756 11/1/01
18 VAC 60-10-10 through 18 VAC 60-10-40 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 60-10-60 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 60-10-70 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 60-10-80 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 60-10-100 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 65-10-10 Amended 17:21 VAR. 3116 8/1/01
18 VAC 65-10-20 Amended 17:21 VAR. 3116 8/1/01
18 VAC 65-10-30 Amended 17:21 VAR. 3116 8/1/01
18 VAC 65-10-40 Amended 17:21 VAR. 3116 8/1/01
18 VAC 65-10-60 Amended 17:21 VAR. 3116 8/1/01
18 VAC 65-10-70 Amended 17:21 VAR. 3116 8/1/01
18 VAC 65-10-80 Amended 17:21 VAR. 3116 8/1/01
18 VAC 65-10-100 Amended 17:21 VAR. 3116 8/1/01
18 VAC 75-10-10 Amended 17:26 VA.R. 3756 10/10/01
18 VAC 75-10-20 Amended 17:26 VA.R. 3756 10/10/01
18 VAC 75-10-30 Amended 17:26 VA.R. 3756 10/10/01
18 VAC 75-10-40 Amended 17:26 VA.R. 3756 10/10/01
18 VAC 75-10-60 Amended 17:26 VA.R. 3756 10/10/01
18 VAC 75-10-70 Amended 17:26 VA.R. 3756 10/10/01
18 VAC 75-10-80 Amended 17:26 VA.R. 3756 10/10/01
18 VAC 75-10-100 Amended 17:26 VA.R. 3756 10/10/01
18 VAC 85-10-10 Amended 17:21 VAR. 3116 8/1/01
18 VAC 85-10-20 Amended 17:21 VAR. 3116 8/1/01
18 VAC 85-10-30 Amended 17:21 VAR. 3116 8/1/01
18 VAC 85-10-40 Amended 17:21 VAR. 3116 8/1/01
18 VAC 85-10-60 Amended 17:21 VAR. 3116 8/1/01
18 VAC 85-10-70 Amended 17:21 VAR. 3116 8/1/01
18 VAC 85-10-80 Amended 17:21 VAR. 3116 8/1/01
18 VAC 85-10-100 Amended 17:21 VAR. 3116 8/1/01
18 VAC 85-40-61 Added 17:13 VA.R. 2097 4/11/01
18 VAC 85-50-10 Amended 17:21 VAR. 3116 8/1/01
18 VAC 85-50-58 Added 17:13 VA.R. 2098 4/11/01
18 VAC 85-50-101 Amended 17:21 VAR. 3117 8/1/01
18 VAC 85-50-130 Amended 17:21 VAR. 3117 8/1/01
18 VAC 85-50-140 Amended 17:21 VAR. 3117 8/1/01
18 VAC 85-50-150 Amended 17:21 VAR. 3117 8/1/01
18 VAC 85-80-10 Amended 17:17 VA.R. 2452 6/6/01
18 VAC 85-80-70 Amended 17:17 VA.R. 2452 6/6/01
18 VAC 85-80-71 Added 17:17 VA.R. 2452 6/6/01
18 VAC 85-80-72 Added 17:17 VA.R. 2452 6/6/01
18 VAC 85-80-80 Amended 17:17 VA.R. 2452 6/6/01
18 VAC 85-101-150 Amended 17:17 VA.R. 2452 6/6/01
18 VAC 85-101-151 Added 17:17 VA.R. 2452 6/6/01
18 VAC 85-101-152 Added 17:17 VA.R. 2452 6/6/01
18 VAC 85-110-150 Amended 17:17 VA.R. 2452 6/6/01
18 VAC 85-110-155 Added 17:17 VA.R. 2452 6/6/01
18 VAC 85-110-160 Amended 17:17 VA.R. 2452 6/6/01
18 VAC 85-120-10 et seq. Added 17:17 VA.R. 2453 6/6/01
18 VAC 90-10-10 Amended 17:20 VA.R. 2921 7/18/01
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18 VAC 90-10-20 Amended  17:20 VA.R. 2921 7/18/01
18 VAC 90-10-30 Amended  17:20 VA.R. 2921 7/18/01
18 VAC 90-10-40 Amended 17:20 VAR. 2921 7/18/01
18 VAC 90-10-60 Amended  17:20 VA.R. 2921 7/18/01
18 VAC 90-10-70 Amended 17:20 VAR. 2921 7/18/01
18 VAC 90-10-80 Amended  17:20 VA.R. 2921 7/18/01
18 VAC 90-10-100 Amended 17:20 VAR. 2921 7/18/01
18 VAC 90-20-210 Amended  17:20 VA.R. 2921 7/18/01
18 VAC 90-30-50 Amended 17:13 VA.R. 2098 4/11/01
18 VAC 90-30-110 Amended 17:13 VA.R. 2098 4/11/01
18 VAC 90-40-60 Amended 17:13 VA.R. 2098 4/11/01
18 VAC 90-40-70 Amended 17:13 VA.R. 2098 4/11/01
18 VAC 95-10-10 through 18 VAC 95-10-40 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 95-10-60 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 95-10-70 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 95-10-80 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 95-10-100 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 105-10-10 through 18 VAC 105-10-40 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 105-10-60 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 105-10-70 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 105-10-80 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 105-10-100 Amended 17:24 VA.R. 3566 9/12/01
18 VAC 105-20-60 Amended 17:17 VA.R. 2453 6/6/01
18 VAC 110-10-10 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 110-10-20 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 110-10-30 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 110-10-40 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 110-10-60 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 110-10-70 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 110-10-80 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 110-10-100 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 112-20-10 Amended 17:25 VAR. 3657 9/12/01
18 VAC 112-20-90 Amended 17:25 VA.R. 3658 9/12/01
18 VAC 115-10-10 Amended 18:1 VAR. 32 10/24/01
18 VAC 115-10-20 Amended 18:1 VAR. 32 10/24/01
18 VAC 115-10-30 Amended 18:1 VAR. 32 10/24/01
18 VAC 115-10-40 Amended 18:1 VAR. 32 10/24/01
18 VAC 115-10-60 Amended 18:1 VAR. 32 10/24/01
18 VAC 115-10-70 Amended 18:1 VAR. 32 10/24/01
18 VAC 115-10-80 Amended 18:1 VAR. 32 10/24/01
18 VAC 115-10-100 Amended 18:1 VAR. 32 10/24/01
18 VAC 115-60-20 Amended 17:18 VAR. 2651 6/20/01
18 VAC 115-60-40 Amended 17:18 VAR. 2651 6/20/01
18 VAC 115-60-50 Amended 17:18 VAR. 2651 6/20/01
18 VAC 115-60-120 Amended 17:18 VAR. 2651 6/20/01
18 VAC 115-60-150 Amended 17:18 VAR. 2651 6/20/01
18 VAC 125-20-10 Amended  17:12 VA.R. 2026 3/28/01
18 VAC 125-20-30 Amended  17:12 VA.R. 2027 3/28/01
18 VAC 125-20-30 Amended  17:18 VA.R. 2652 6/20/01
18 VAC 125-20-43 Added 17:12 VA.R. 2027 3/28/01
18 VAC 125-20-120 Amended  17:18 VA.R. 2652 6/20/01
18 VAC 125-20-121 Added 17:18 VA.R. 2653 6/20/01
18 VAC 125-20-122 Added 17:18 VA.R. 2653 6/20/01
18 VAC 125-20-123 Added 17:18 VA.R. 2653 6/20/01
18 VAC 125-20-130 Amended 17:18 VA.R. 2654 6/20/01
18 VAC 125-20-160 Amended 17:18 VA.R. 2654 6/20/01
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18 VAC 140-10-10 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 140-10-20 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 140-10-30 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 140-10-40 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 140-10-60 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 140-10-70 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 140-10-80 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 140-10-100 Amended 17:21 VA.R. 3118 8/1/01
18 VAC 140-20-100 Amended 17:14 VA.R. 2198 4/25/01
18 VAC 140-20-105 Added 17:14 VA.R. 2198 4/25/01
18 VAC 140-20-106 Added 17:14 VAR. 2199 4/25/01
18 VAC 140-20-110 Amended 17:14 VAR. 2199 4/25/01
18 VAC 140-20-160 Amended 17:14 VAR. 2199 4/25/01
18 VAC 150-10-10 through 18 VAC 150-10-40 Amended 17:24 VA.R. 3567 9/12/01
18 VAC 150-10-60 Amended 17:24 VAR. 3567 9/12/01
18 VAC 150-10-70 Amended 17:24 VAR. 3567 9/12/01
18 VAC 150-10-80 Amended 17:24 VAR. 3567 9/12/01
18 VAC 150-10-100 Amended 17:24 VAR. 3567 9/12/01
Title 19. Public Safety
19 VAC 30-40-30 Amended 17:15 VAR. 2252 5/9/01
19 VAC 30-70-160 Amended 17:15 VAR. 2252 5/9/01
19 VAC 30-70-530 Amended 17:15 VA.R. 2255 5/9/01
19 VAC 30-150-5 Added 17:15 VAR. 2257 5/9/01
19 VAC 30-150-10 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-150-20 Repealed 17:15 VAR. 2257 5/9/01
19 VAC 30-150-30 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-150-50 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-160-5 Added 17:15 VAR. 2257 5/9/01
19 VAC 30-160-20 Repealed 17:15 VAR. 2257 5/9/01
19 VAC 30-160-30 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-160-40 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-160-45 Added 17:15 VAR. 2257 5/9/01
19 VAC 30-165-10 et seq. Amended 17:15 VAR. 2258 5/9/01
Title 20. Public Utilities and Telecommunications
20 VAC 5-309-10 Amended 17:18 VA.R. 2657 7/1/01
20 VAC 5-309-15 Added 17:18 VA.R. 2657 7/1/01
20 VAC 5-309-20 Amended 17:18 VA.R. 2657 7/1/01
20 VAC 5-309-30 Amended 17:18 VA.R. 2657 7/1/01
20 VAC 5-309-40 Amended 17:18 VA.R. 2657 7/1/01
20 VAC 5-309-50 Amended 17:18 VA.R. 2658 7/1/01
20 VAC 5-309-70 Amended 17:18 VA.R. 2658 7/1/01
20 VAC 5-309-90 through 20 VAC 5-309-180 Added 17:18 VA.R. 2658-2660 7/1/01
20 VAC 5-312-10 through 20 VAC 5-312-110 Added 17:22 VA.R. 3351-3364 8/1/01
20 VAC 5-325-10 through 20 VAC 5-325-110 Added 17:23 VA.R. 3464-3466 7/1/01
Title 21. Securities and Retail Franchising
21 VAC 5-10 (Forms) Amended 17:20 VA.R. 2925 7/1/01
21 VAC 5-20-10 Amended 17:20 VA.R. 2925 7/1/01
21 VAC 5-20-30 Amended 17:20 VA.R. 2925 7/1/01
21 VAC 5-20-40 Amended 17:20 VA.R. 2925 7/1/01
21 VAC 5-20-60 through 21 VAC 5-20-80 Amended 17:20 VA.R. 2925 7/1/01
21 VAC 5-20-85 Added 17:20 VA.R. 2925 7/1/01
21 VAC 5-20-90 Amended 17:20 VA.R. 2926 7/1/01
21 VAC 5-20-120 Amended 17:20 VA.R. 2926 7/1/01
21 VAC 5-20-130 Amended 17:20 VA.R. 2926 7/1/01
21 VAC 5-20-155 Added 17:20 VA.R. 2926 7/1/01
21 VAC 5-20-220 Amended 17:20 VA.R. 2926 7/1/01
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21 VAC 5-20-240 Amended 17:20 VA.R. 2926 7/1/01

21 VAC 5-20-280 Amended 17:20 VA.R. 2926 7/1/01

21 VAC 5-20-290 Amended 17:20 VA.R. 2931 7/1/01

21 VAC 5-30-30 Repealed 17:20 VA.R. 2931 7/1/01

21 VAC 5-30-60 Repealed 17:20 VA.R. 2931 7/1/01

21 VAC 5-30-80 Amended 17:20 VA.R. 2931 7/1/01

21 VAC 5-30-90 Amended 17:20 VA.R. 2931 7/1/01

21 VAC 5-80-10 Amended 17:20 VA.R. 2931 7/1/01

21 VAC 5-80-30 through 21 VAC 5-80-70 Amended 17:20 VA.R. 2931 7/1/01

21 VAC 5-80-90 through 21 VAC 5-80-110 Amended 17:20 VA.R. 2931 7/1/01

21 VAC 5-80-160 Amended 17:20 VA.R. 2931 7/1/01

21 VAC 5-80-200 Amended 17:20 VA.R. 2931 7/1/01

21 VAC 5-80-210 Amended 17:20 VA.R. 2931 7/1/01
Title 22. Social Services

22 VAC 20-30-10 through 22 VAC 20-30-60 Amended 17:23 VA.R. 3466-3468 ool

22 VAC 20-30-70 Repealed 17:23 VA.R. 3468 ok

22 VAC 20-30-80 through 22 VAC 20-30-140 Amended 17:23 VA.R. 3468-3469 ool

22 VAC 20-30-150 Added 17:23 VAR. 3469 ool

22 VAC 40-71-10 emer Amended 17:24 VA.R. 3568 10/9/01-10/8/02
22 VAC 40-71-20 emer Amended 17:24 VA.R. 3571 10/9/01-10/8/02
22 VAC 40-71-30 emer Amended 17:24 VA.R. 3572 10/9/01-10/8/02
22 VAC 40-71-50 emer Amended 17:24 VA.R. 3572 10/9/01-10/8/02
22 VAC 40-71-60 emer Amended 17:24 VA.R. 3572 10/9/01-10/8/02
22 VAC 40-71-80 emer Amended 17:24 VA.R. 3573 10/9/01-10/8/02
22 VAC 40-71-90 emer Amended 17:24 VA.R. 3573 10/9/01-10/8/02
22 VAC 40-71-110 emer Amended 17:24 VA.R. 3573 10/9/01-10/8/02
22 VAC 40-71-130 emer Amended 17:24 VA.R. 3574 10/9/01-10/8/02
22 VAC 40-71-150 through 22 VAC 40-71-180 emer Amended 17:24 VAR. 3574-3579 10/9/01-10/8/02
22 VAC 40-71-210 emer Amended 17:24 VA.R. 3579 10/9/01-10/8/02
22 VAC 40-71-270 emer Amended 17:24 VA.R. 3579 10/9/01-10/8/02
22 VAC 40-71-275 emer Added 17:24 VA.R. 3580 10/9/01-10/8/02
22 VAC 40-71-280 emer Amended 17:24 VA.R. 3580 10/9/01-10/8/02
22 VAC 40-71-290 emer Amended 17:24 VA.R. 3580 10/9/01-10/8/02
22 VAC 40-71-310 emer Amended 17:24 VA.R. 3580 10/9/01-10/8/02
22 VAC 40-71-330 emer Amended 17:24 VA.R. 3580 10/9/01-10/8/02
22 VAC 40-71-360 emer Amended 17:24 VA.R. 3580 10/9/01-10/8/02
22 VAC 40-71-410 emer Amended 17:24 VA.R. 3580 10/9/01-10/8/02
22 VAC 40-71-440 emer Amended 17:24 VA.R. 3580 10/9/01-10/8/02
22 VAC 40-71-450 emer Amended 17:24 VA.R. 3580 10/9/01-10/8/02
22 VAC 40-71-460 emer Amended 17:24 VA.R. 3581 10/9/01-10/8/02
22 VAC 40-71-480 emer Amended 17:24 VA.R. 3581 10/9/01-10/8/02
22 VAC 40-71-490 emer Amended 17:24 VA.R. 3581 10/9/01-10/8/02

22 VAC 40-71-530 through 22 VAC 40-71-600 emer Amended 17:24 VA.R. 3582-3584 10/9/01-10/8/02

22 VAC 40-71-630 through 22 VAC 40-71-700 emer Amended 17:24 VA.R. 3584-3589 10/9/01-10/8/02

22 VAC 40-130-10 et seq. Withdrawn 17:17 VA.R. 2456 --

22 VAC 40-230-10 et seq. Repealed 17:18 VA.R. 2660 6/20/01
22 VAC 40-480-10 et seq. Repealed 17:18 VA.R. 2661 6/20/01
22 VAC 40-690-10 Amended  17:18 VA.R. 2661 9/1/01
22 VAC 40-690-15 Added 17:18 VA.R. 2662 9/1/01
22 VAC 40-690-20 Amended  17:18 VA.R. 2662 9/1/01
22 VAC 40-690-30 Amended  17:18 VA.R. 2662 9/1/01
22 VAC 40-690-35 Added 17:18 VA.R. 2663 9/1/01
22 VAC 40-690-40 Amended  17:18 VA.R. 2663 9/1/01

** Effective date suspended in 18:1 VA.R. 32.
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22 VAC 40-690-50 Repealed 17:18 VA.R. 2664 9/1/01

22 VAC 40-690-55 Added 17:18 VA.R. 2664 9/1/01

22 VAC 40-690-55 Erratum 17:21 VAR. 3124 --

22 VAC 40-690-60 Amended 17:18 VA.R. 2664 9/1/01

22 VAC 40-690-65 Added 17:18 VA.R. 2664 9/1/01

22 VAC 40-690-70 Repealed 17:18 VA.R. 2664 9/1/01

22 VAC 40-730-10 emer Amended 17:13 VAR. 2103 4/1/01-3/31/02

22 VAC 40-730-10 Erratum 17:25 VA.R. 3679 --

22 VAC 40-730-40 through 22 VAC 40-730-100 emer Amended 17:13 VAR. 2103-2104 4/1/01-3/31/02

22 VAC 40-900-10 et seq. Repealed 17:18 VAR. 2671 6/20/01

22 VAC 40-901-10 through 22 VAC 40-901-30 Added 17:18 VAR. 2671 6/20/01

Title 24. Transportation and Motor Vehicles

24 VAC 30-61-20 Amended 17:17 VA.R. 2456 6/6/01

24 VAC 30-61-40 Amended 17:17 VA.R. 2456 6/6/01

24 VAC 30-240-10 Amended 17:18 VAR. 2671 5/1/01

24 VVAC 30-260-10 et seq. Repealed 17:25 VA.R. 3658 7/26/01

24 VAC 30-280-10 Amended 17:13 VA.R. 2099 2/15/01

24 VAC 30-280-20 through 24 VAC 30-280-70 Added 17:13 VA.R. 2099-2102 2/15/01

24 VVAC 30-370-10 et seq. Repealed 17:24 VA.R. 3567 9/12/01

24 VVAC 30-440-10 et seq. Repealed 17:14 VA.R. 2200 3/6/01

24 VVAC 30-450-10 et seq. Amended 17:14 VA.R. 2200 3/6/01

24 VAC 30-460-10 Repealed 17:14 VAR. 2201 3/6/01

24 VAC 30-520-10 Amended 17:25 VA.R. 3658 7/26/01

24 VAC 30-520-20 Amended 17:25 VA.R. 3658 7/26/01

24 VAC 30-540-10 Added 17:23 VAR. 3472 6/29/01

24 VAC 30-540-20 Added 17:23 VAR. 3472 6/29/01

24 VAC 30-540-30 Added 17:23 VAR. 3472 6/29/01

24 VAC 30-540-40 Added 17:23 VAR. 3472 6/29/01

24 VAC 30-561-10 Amended 17:18 VAR. 2672 5/2/01
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
T Indicates entries since last publication of the Virginia Register

TITLE 6. CRIMINAL JUSTICE AND
CORRECTIONS

CRIMINAL JUSTICE SERVICES BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Criminal Justice Services Board
intends to consider amending regulations entitled: 6 VAC 20-
20. Rules Relating to Compulsory Minimum Training
Standards for Law-Enforcement Officers. The purpose of
the proposed action is to amend the regulation to include
physical training standards (Category 9) as part of entry-level
training for law-enforcement officers.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 9.1-102 of the Code of Virginia.
Public comments may be submitted until October 26, 2001.

Contact: Judith Kirkendall, Job Task Analysis Administrator,
Department of Criminal Justice Services, 805 E. Broad St.,
Richmond, VA 23219, telephone (804) 786-8003 or FAX
(804) 786-0410.

VA.R. Doc. No. R02-1; Filed August 27, 2001, 12:05 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Criminal Justice Services Board
intends to consider amending regulations entitled: 6 VAC 20-
30. Rules Relating to Compulsory In-Service Training
Standards for Law-Enforcement Officers. This regulation
sets forth minimum training standards for continuing
education and training of personnel in the positions noted in
the title. In 1998, the Joint Legislative Audit and Review
Committee (JLARC) conducted a study that resulted in
several recommendations for improvement of in-service
training standards. The areas affected are legal training, job-
related training, and career development training. Current
standards are being amended to reflect these
recommendations.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 9.1-102 of the Code of Virginia.
Public comments may be submitted until October 26, 2001.

Contact: Judith Kirkendall, Job Task Analysis Administrator,
Department of Criminal Justice Services, 805 E. Broad St.,
Richmond, VA 23219, telephone (804) 786-8003 or FAX
(804) 786-0410.

VA.R. Doc. No. R02-2; Filed August 27, 2001, 12:05 p.m.

*

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider regulations entitled: 9 VAC 25-760. James River
(Richmond Regional West) Surface Water Management
Area. The purpose of the proposed action is to designate the
James River near Richmond as a surface water management
area. The area would encompass the James River upstream
from the southeastern toe of the 1-95 Bridge in the City of
Richmond to the southwest toe of the U.S. Route 522 Bridge
in Goochland and Powhatan Counties. After designation the
requirements of the Surface Water Management Area
Regulation (9 VAC 25-220) would apply.

Purpose: The purpose of a surface water management area
is to provide for the protection of beneficial uses of designated
waters of the Commonwealth during periods of drought by
managing the supply of surface water. The proposed
regulatory action is to designate the James River near
Richmond as the James River (Richmond Regional West)
Surface Water Management Area (SWMA). The area
encompasses the James River upstream from the
southeastern toe of the 1-95 Bridge in the City of Richmond to
the southwestern toe of the U.S. Route 522 Bridge in
Goochland and Powhatan Counties.

The James River has been designated a Scenic River for its
aesthetic, cultural, and recreational opportunities. It serves as
the sole source of water supply for residents and several
industrial facilities in the City of Richmond and major portions
of Chesterfield, Henrico, Goochland, and Hanover Counties.
The River also boasts an exceptional habitat for anadromous
fish and aquatic life, including the American Shad.

After the area has been declared a SWMA by regulation,
there can be no withdrawal of more than 300,000 gallons of
surface water in any single month (except for exempted
withdrawals or withdrawals made pursuant to an approved
voluntary agreement) without a surface withdrawal permit or
certificate issued by the State Water Control Board (Board).
Persons withdrawing such water must also prepare and abide
by a water conservation and management plan. Conditions
for withdrawal (in effect only during periods of low flow) may
include water withdrawal limitations, monitoring requirements,
and instream flow requirements.

Need: Surface water management areas are needed where
low flow conditions threaten, or could threaten, beneficial
stream uses.
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The James River near Richmond supports a number of
important existing instream and offstream uses. Among these
uses are domestic water supply, municipal and industrial
water supply, recreation, and support for various aquatic life.
The James River near Richmond also has aesthetic and
cultural importance. During periods of low flow, there is
increasing competition among users and as development
increases in the area this competition will also increase.
Designation of the area as a Surface Water Management
Area will provide a coordinated approach in managing the
limited water resources during periods of low flow.

Among the issues that will be addressed during the
designation process are boundaries of the SWMA, voluntary
agreements among the withdrawers, flow levels that will
trigger permit conditions, and classification of water uses.

Substance: The proposed regulation will define the
boundaries of the James River (Richmond Regional West)
Surface Water Management Area and establish the flow level
at which permit conditions will be in effect. Once designated,
any surface water withdrawal within the area of more than
300,000 gallons in any one month must have a permit or
certificate to withdraw, unless they are exempted by law, or
they are parties to an approved voluntary agreement. All
withdrawers will also be required to develop and implement a
water conservation and management plan.

Conditions that may be imposed on the withdrawals are
limitation on the volume and flow rate at which water may be
withdrawn at certain times and monitoring and reporting
requirements.

Alternatives:

Alternative 1: Designate the James River near Richmond as
SWMA. The SWMA regulation states that SWMA proceedings
may be initiated by the board upon its own motion or upon the
request of a municipality within the proposed area or another
state agency. The Henrico Board of Supervisors petitioned
the board to initiate the SWMA proceedings for the James
River near Richmond. Because of the competing instream
and offstream uses of water in the James River, the
Department of Environmental Quality (DEQ) agrees that
proceedings should be initiated to determine whether or not
the criteria for designation are present. If the area meets the
criteria for designation, the preferred alternative for managing
the water resource is to designate the area as a surface water
management area.

Alternative 2: Promote a non-regulatory voluntary agreement
between water users. The County of Henrico and the City of
Richmond have prepared a draft River Management Plan
(RMP) that outlines a river water withdrawal schedule. The
schedule is tiered and becomes more stringent as river flow
levels decrease in order to reduce water withdrawals during
low flow conditions. The limitations include reduced and/or
modulated withdrawals for the City of Richmond canals and
voluntary along with mandatory water conservation measures
for drinking water supply users. This plan only involves water
withdrawals by the City of Richmond and Henrico County.
Under this alternative, DEQ will have no regulatory authority
to enforce the RMP and to review and provide input on any
voluntary agreements that may be formed. The SWMA

designation will provide the regulatory authority needed to
enforce the RMP and will require water conservation of other
users.

Alternative 3: Promote voluntary water conservation and
reduced withdrawals.

Under this alternative, the DEQ could promote voluntary
water conservation and reduced withdrawals during periods of
moderate to severe low flow. During extreme drought
conditions, the Governor can declare an emergency at the
request of local governments and institute mandatory water
use restrictions. Although this alternative would minimize
mandated water withdrawal reductions, it would be reactive
and voluntary conservation measures may not be sufficient to
protect aquatic habitat in the river. This alternative does not
promote long-term, proactive water conservation programs.

Public Participation: The board is seeking comments on the
intended regulatory action, including (i) ideas to assist in the
development of a proposal, (ii) the costs and benefits of the
alternatives stated in this notice or other alternatives and (jii)
impacts of the regulation on farm or forest lands. Anyone
wishing to submit written comments for the public comment
file may do so at the public meeting, by mail, or by e-mail to
Erlinda Patron, Department of Environmental Quality, P.O.
Box 10009, Richmond, Virginia 23240, telephone (804) 698-
4047, FAX (804) 698-4032 or e-mail
elpatron@deq.state.va.us. Written comments must include
the name and address of the commenter. In order to be
considered, comments must be received by the close of the
comment period.

A public meeting will be held and notice of the meeting can be
found in the Calendar of Events section of the Virginia
Register of Regulations. Both oral and written comments may
be submitted at that time.

Participatory Approach: The board is using the participatory
approach to develop the SWMA proposal. In 1993, the board
published a Notice of Intended Regulatory Action (NOIRA) to
designate the James River near Richmond as a SWMA. A
public meeting was held and a Technical Advisory Committee
(TAC) of interested parties and stakeholders was convened.
The TAC has subsequently met on eight occasions, with the
most recent meeting conducted in June 1999.

In June 1998, Governor James Gilmore signed Executive
order No. 25, “Development and Review of Regulations
Proposed by State Agencies.” The scheduling requirements
of Executive Order No. 25 necessitated the reissuance of the
NOIRA on the proposed SWMA regulatory proceedings for
the James River near Richmond.

The board is seeking comments on whether or not to use the
same TAC for the remainder of the regulatory process or to
form a new TAC.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 62.1-246 of the Code of Virginia

Public comments may be submitted until 5 p.m., November
30, 2001, to Erlinda Patron, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240.
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Contact: Erlinda Patron, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4047, FAX (804) 698-4032 or e-malil
elpatron@deq.state.va.us.

VA.R. Doc. No. R02-14; Filed September 26, 2001, 7:59 a.m.

*

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Health intends to
consider amending regulations entitled:

12 VAC 5-230. State Medical Facilities Plan.

12 VAC 5-240. General Acute Care Services.

12 VAC 5-250. Perinatal Services.

12 VAC 5-260. Cardiac Services.

12 VAC 5-270. General Surgical Services.

12 VAC 5-280. Organ Transplantation Services.
12 VAC 5-290. Psychiatric and Substance Abuse
Treatment Services.

12 VAC 5-300. Mental Retardation Services.

12 VAC 5-310. Medical Rehabilitation Services.
12 VAC 5-320. Diagnostic Imaging Services.

12 VAC 5-340. Radiation Therapy Services.

12 VAC 5-360. Nursing Home Services.

The purpose of the proposed action is to amend the
Certificate of Public Need (COPN) Rules and Regulations
(12 VAC 5-220.) and the State Medical Facilities Plan
(12 VAC 5-230 through 12 VAC 5-320, 12 VAC 5-340 and
12 VAC 5-360) in order to make the regulations comport with
the Code of Virginia with respect to the timing of COPN
requests and review and consideration of projects in rural
areas or with institutional-specific effect. Due to a clerical
oversight, a Notice of Intended Regulatory Action published in
17:1 VAR. September 25, 2000 of the Virginia Register
announced the intent to amend the COPN regulations but
failed to denote affirmatively the intent to amend the State
Medical Facilities Plan (SMFP), despite the necessity of
amending the SMFP in order to accomplish the stated
purpose. Both aspects of the intended action are necessary to
accomplish the task of satisfying the law.

The agency does not intend to hold a public hearing on the
proposed regulations after publication.

Statutory Authority: § 32.1-102.2 of the Code of Virginia.
Public comments may be submitted until October 24, 2001.

Contact: Douglas R. Harris, Adjudication Officer, Department
of Health, 1500 E. Main St., Richmond, VA 23219, telephone
(804) 786-3554 or FAX (804) 786-6776.

VA.R. Doc. No. R01-1; Filed August 31, 2001, 2:59 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 that the
State Board of Health intends to consider repealing
regulations entitled: 12 VAC 5-390. Rules and Regulations
for the Licensure of Hospices and promulgating regulations
entitled: 12 VAC 5-391. Regulations for the Licensure of
Hospices. The purpose of the proposed action is to replace
the current hospice organization regulation (12 VAC 5-390)
with a new regulation (12 VAC 5-391). The intent of the
revised regulation is to clarify issues of practice and reflect
the changes that have occurred in the industry in the last
several years while providing the necessary consistency in
the provision of hospice services in order to assure safe,
adequate and efficient hospice program operation.

The agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: 8§ 32.1-12 and 32.1-162.5 of the Code of
Virginia.
Public comments may be submitted until November 26, 2001.

Contact: Carrie Eddy, Senior Policy Analyst, Department of
Health, Center for Quality Health Care Services, 3600 W.
Broad St., Suite 216, Richmond, VA 23230, telephone (804)
367-2102 or FAX (804) 367-2149.

VA.R. Doc. No. R02-40; Filed October 2, 2001, 10:22 a.m.

*

TITLE 16. LABOR AND EMPLOYMENT

DEPARTMENT OF LABOR AND INDUSTRY

T Notice of Intended Regulatory Acton

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Labor and Industry
intends to consider amending regulations entitled: 16 VAC
15-10. Public Participation Guidelines. The purpose of the
proposed action is to conform language to current
Administrative Process Act requirements, include references
to agency website and Town Hall, and remove redundant
language.

The agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: 88 2.2-4007 and 40.1-6 (3) of the Code of
Virginia.

Public comments may be submitted until November 21, 2001.
Contact: Bonnie R. Hopkins, Regulatory Coordinator,
Department of Labor and Industry, Powers-Taylor Bldg., 13 S.

13th St., Richmond, VA 23219, telephone (804) 371-2631 or
FAX (804) 371-6524.

VA.R. Doc. No. R02-15; Filed September 19, 2001, 1:59 p.m.
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Apprenticeship Council

T Notice of Intended Regulatory Acton

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Apprenticeship Council intends to
consider amending regulations entitled: 16 VAC 20-10.
Public Participation Guidelines. The purpose of the
proposed action is to conform language to current
Administrative Process Act requirements, include references
to agency website and Town Hall, and remove redundant
language.

The agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: 88§ 2.2-4007 and 40.1-117 of the Code of
Virginia.
Public comments may be submitted until November 21, 2001.

Contact: Bonnie R. Hopkins, Regulatory Coordinator,
Department of Labor and Industry, Powers-Taylor Bldg., 13 S.
13th St., Richmond, VA 23219, telephone (804) 371-2631 or
FAX (804) 371-6524.

VA.R. Doc. No. R02-15; Filed September 19, 2001, 1:59 p.m.

Safety and Health Codes Board

T Notice of Intended Regulatory Acton

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Safety and Health Codes Board
intends to consider amending regulations entitled: 16 VAC
25-10. Public Participation Guidelines. The purpose of the
proposed action is to conform language to current
Administrative Process Act requirements, include references
to agency website and Town Hall, and remove redundant
language.

The agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: 88 2.2-4007 and 40.1-22 of the Code of
Virginia.
Public comments may be submitted until November 21, 2001.

Contact: Bonnie R. Hopkins, Regulatory Coordinator,
Department of Labor and Industry, Powers-Taylor Bldg., 13 S.
13th St., Richmond, VA 23219, telephone (804) 371-2631 or
FAX (804) 371-6524.

VA.R. Doc. No. R02-17; Filed September 19, 2001, 1:59 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Safety and Health Codes Board
intends to consider amending regulations entitled: 16 VAC
25-50. Boiler and Pressure Vessel Rules and Regulations.
The purpose of the proposed action is to decrease the
frequency of inspections for certain pressure vessels, update
references to national standards, and make housekeeping
changes to facilitate electronic reporting.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 40.1-51.6 of the Code of Virginia.

Contact: Fred P. Barton, Director, Boiler Safety Compliance,
Department of Labor and Industry, Powers-Taylor Bldg., 13 S.
13th St., Richmond, VA 23219, telephone (804) 786-3169 or
FAX (804) 371-2324.

VA.R. Doc. No. R02-16; Filed September 19, 2001, 1:59 p.m.

*

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD FOR ARCHITECTS, PROFESSIONAL
ENGINEERS, LAND SURVEYORS, CERTIFIED
INTERIOR DESIGNERS AND LANDSCAPE
ARCHITECTS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board for Architects, Professional
Engineers, Land Surveyors, Certified Interior Designers and
Landscape Architects intends to consider amending
regulations entitled: 18 VAC 10-10. Public Participation
Guidelines. The purpose of the proposed action is to amend
the regulations to allow the board to accept requests to be
placed on a natification list, and to notify list members via
electronic means. Amendments will make necessary
grammatical changes. Other changes that may be necessary
will be considered.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 88§ 2.2-4007 and 54.1-404 of the Code of
Virginia.
Public comments may be submitted until November 8, 2001.

Contact: Mark N. Courtney, Assistant Director, Department of
Professional and Occupational Regulation, 3600 W. Broad
St., Richmond, VA 23230, telephone (804) 367-8514, FAX
(804) 367-2475 or (804) 367-9753/TTY &

VA.R. Doc. No. R02-6; Filed September 19, 2001, 9:23 a.m.

BOARD OF DENTISTRY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Dentistry intends to
consider amending regulations entitled: 18 VAC 60-20.
Regulations Governing the Practice of Dentistry and
Dental Hygiene. The purpose of the proposed action is to
increase fees to cover expenses for essential functions of the
licensing of dentists and dental hygienists, investigation of
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complaints against licensees, and adjudication of disciplinary
cases.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: Chapter 27 (8 54.1-2700 et seq.) of the
Code of Virginia.

Public comments may be submitted until November 21, 2001.

Contact: Sandra Reen, Executive Director, Board of
Dentistry, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9906 or FAX (804) 662-
9943.

VA.R. Doc. No. R02-24; Filed September 21, 2001, 11:39 a.m.

BOARD OF MEDICINE

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitled: 18 VAC 85-40.
Regulations Governing the Practice of Respiratory Care
Practitioners. The purpose of the proposed action is to
amend the regulation to address the need for regulations to
assure the continued competency of practitioners who are
renewing their active licenses. Other amendments are
recommended for greater clarity for the regulated entities or
for adaptability to computerized testing.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 and Chapter 29 (§54.1-
2900) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until November 7, 2001,
to Elaine J. Yeatts, Department of Health Professions, 6606
West Broad Street, 4th Floor, Richmond, VA 23230-1717.

Contact: William L. Harp, M.D., Executive Director, Board of
Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9909 or FAX (804) 662-
9943.

VA.R. Doc. No. R02-30; Filed September 18, 2001, 8:39 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitled: 18 VAC 85-101.
Regulations Governing the Practice of Radiologic
Technology. The purpose of the proposed action is to amend
the regulation to accept another credential or professional
certification specifically for a radiologic technologist-limited
license for bone densitometry.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until November 7, 2001,
to Elaine J. Yeatts, Department of Health Professions, 6606
West Broad Street, 4th Floor, Richmond, VA 23230-1717.

Contact: William L. Harp, M.D., Executive Director, Board of
Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9909 or FAX (804) 662-
9943.

VA.R. Doc. No. R02-10; Filed September 18, 2001, 8:39 a.m.

BOARD OF NURSING

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Nursing intends to consider
amending regulations entitled: 18 VAC 90-20. Regulations
Governing the Practice of Nursing. The purpose of the
proposed action is to promulgate regulations to establish a
career advancement certification for certified nurse aides.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 and Chapter 30 (8 54.1-300
et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until November 21, 2001.

Contact: Nancy K. Durrett, R.N., Executive Director, Board of
Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA 23230-
1717, telephone (804) 662-9909 or FAX (804) 662-9512.

VA.R. Doc. No. R02-21; Filed September 21, 2001, 11:39 a.m.

BOARD OF NURSING HOME ADMINISTRATORS

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Nursing Home
Administrators intends to consider amending regulations
entitted: 18 VAC 95-20. Regulations Governing the
Practice of Nursing Home Administrators. The purpose of
the proposed action is to amend the regulation to increase
fees to cover expenses for essential functions of approving
preceptorships, licensing administrators, investigation of
complaints, and disciplinary actions.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 and Chapter 31 (§ 54.1-3100
et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until November 21, 2001.

Contact: Sandra Reen, Executive Director, Board of Nursing
Home Administrators, 6606 W. Broad St., 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-7457 or FAX
(804) 662-9943.

VA.R. Doc. No. R02-20; Filed September 21, 2001, 11:39 a.m.
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Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Nursing Home
Administrators intends to consider amending regulations
entitted: 18 VAC 95-20. Regulations Governing the
Practice of Nursing Home Administrators. The purpose of
the proposed action is to amend the regulation for clarification
and for adaptability to computerized testing. The board will
consider amendments to enable a trainee to work in a
practicum or administrator-in-training program outside of
Virginia in a licensed nursing care facility under the
supervision of a nursing home administrator licensed in that
jurisdiction.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 of the Code of Virginia.
Public comments may be submitted until November 7, 2001.

Contact: Sandra Reen, Executive Director, Board of Nursing
Home Administrators, 6606 W. Broad St., 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-7457 or FAX
(804) 662-9943.

VA.R. Doc. No. R02-8; Filed September 18, 2001, 8:39 a.m.

BOARD OF PHARMACY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Pharmacy intends to
consider amending regulations entitled: 18 VAC 110-20.
Regulations Governing the Practice of Pharmacy. The
purpose of the proposed action is to increase fees to cover
expenses for essential functions of licensing, investigation of
complaints against pharmacists, adjudication of disciplinary
cases, and pharmacy inspections.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: Chapters 33 (8 54.1-3300 et seq.) and 34
(8 54.1-3400 et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until November 21, 2001.

Contact: Elizabeth Scott Russell, Executive Director, Board
of Pharmacy, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9911 or FAX (804) 662-
9913.

VA.R. Doc. No. R02-22; Filed September 21, 2001, 11:39 a.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Pharmacy intends to
consider amending regulations entitled: 18 VAC 110-30.
Regulations for Practitioners of the Healing Arts to Sell
Controlled Substances. The purpose of the proposed action
is to increase fees to cover expenses for essential functions

of licensing, investigation of complaints against pharmacists,
adjudication of disciplinary cases, and pharmacy inspections.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 88 54.1-2400 and 54.1-3304 of the Code
of Virginia.

Public comments may be submitted until November 21, 2001.

Contact: Elizabeth Scott Russell, Executive Director, Board
of Pharmacy, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9911 or FAX (804) 662-
9913.

VA.R. Doc. No. R02-22; Filed October 4, 2001, 4:02 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Pharmacy intends to
consider amending regulations entitled: 18 VAC 110-20.
Regulations Governing the Practice of Pharmacy. The
purpose of the proposed action is to establish the criteria of
training and examination necessary for registration and the
requirements for evidence of continued competency as a
condition of renewal as required by § 54.1-3321 of the Code
of Virginia. Pursuant to § 54.1-2400 of the Code of Virginia,
the board will establish fees to support the regulatory and
disciplinary activities related to registration of pharmacy
technicians and any other qualifications necessary to ensure
competency and integrity.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 88 54.1-2400 and 54.1-3321 of the Code
of Virginia.

Public comments may be submitted until November 7, 2001.

Contact: Elizabeth Scott Russell, Executive Director, Board
of Pharmacy, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9938 or FAX (804) 662-
9943.

VA.R. Doc. No. R02-7; Filed September 18, 2001, 8:39 a.m.

BOARD OF PHYSICAL THERAPY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Physical Therapy intends to
consider amending regulations entitled: 18 VAC 112-20.
Regulations Governing the Practice of Physical Therapy.
The purpose of the proposed action is to establish continuing
competency requirements for renewal of licensure.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 88 54.1-2400, 54.1-3474 and 54.1-3480
of the Code of Virginia.
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Public comments may be submitted until November 21, 2001,
to Elaine J. Yeatts, Department of Health Professions, 6606
West Broad Street, 4th Floor, Richmond, VA 23230-1717.

Contact: Elizabeth Young Tisdale, Executive Director, Board
of Physical Therapy, 6606 W. Broad St., 4th Floor, Richmond,
VA 23230-1717, telephone (804) 662-9924 or (804) 662-
9943.

VA.R. Doc. No. R02-29; Filed September 26, 2001, 1:53 p.m.

BOARD OF COUNSELING

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Counseling intends to
consider amending regulations entitled: 18 VAC 115-30.
Regulations Governing the Certification of Substance
Abuse Counselors. The purpose of the proposed action is to
promulgate regulations for certification of substance abuse
counselors with a bachelor's degree and substance abuse
assistants with a high school or GED degree.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 88 54.1-2400 and 54.1-3505 of the Code
of Virginia.

Public comments may be submitted until November 21, 2001.

Contact: Evelyn B. Brown, Executive Director, Board of
Counseling, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9133 or FAX (804) 662-
9943.

VA.R. Doc. No. R01-23; Filed September 21, 2001, 11:39 a.m.

Extension of Public Comment Period

Notice is hereby given that the Board of Counseling is
extending the public comment period for regulations entitled:
18 VAC 115-60. Regulations Governing the Licensure of
Substance Abuse Treatment Professionals, which were
published in 17:4 VA.R. November 6, 2000. The purpose of
the proposed action is to comply with a legislative mandate to
develop a provision for licensure of individuals who meet
requirements that are “substantially equivalent” to those in
regulation. The board is considering three time-limited options
for individuals with various combinations of substance abuse
education and experience.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 and Chapter 35 (§ 54.1-3500
et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until October 24, 2001, to
Ben Foster, Department of Health Professions, 6606 West
Broad Street, 4th Floor, Richmond, VA 23230-1717.

Contact: Evelyn B. Brown, Executive Director, Board of
Counseling, 6606 W. Broad St., 4th Floor, Richmond, VA

23230-1717, telephone (804) 662-9912 or FAX (804) 662-
9943.

VA.R. Doc. No. R01-34; Filed August 27, 2001, 12:07 p.m.

BOARD OF PSYCHOLOGY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Psychology intends to
consider amending regulations entitled: 18 VAC 125-20.
Regulations Governing the Practice of Psychology. The
purpose of the proposed action is to increase fees to cover
expenses for essential functions of the approving, licensing,
investigation of complaints against licensees, and
adjudication of disciplinary cases.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 and Chapter 36 (§ 54.1-3600
et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until November 21, 2001.

Contact: Evelyn B. Brown, Executive Director, Board of
Counseling, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9912 or FAX (804) 662-
9943.

VA.R. Doc. No. R02-25; Filed September 21, 2001, 11:39 a.m.

BOARD OF VETERINARY MEDICINE

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Veterinary Medicine intends
to consider amending regulations entitled: 18 VAC 150-20.
Regulations Governing the Practice of Veterinary
Medicine. The purpose of the proposed action is to increase
fees in compliance with the statutory mandate to levy fees
sufficient to cover expenditures of the board.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 and Chapter 38 (§ 54.1-3800
et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until November 21, 2001.

Contact: Elizabeth A. Carter, Ph.D., Executive Director,
Board of Veterinary Medicine, 6606 W. Broad St, 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-9915 or FAX
(804) 662-7098.

VA.R. Doc. No. R02-19; Filed September 21, 2001, 11:39 a.m.
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REAL ESTATE BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Real Estate Board intends to
consider promulgating regulations entitled: 18 VAC 135-60.
Common Interest Community Management Information
Fund. The purpose of the proposed action is to promulgate
regulations for the administration of Chapter 29 (8§ 55-528 et
seq.) of Title 55 of the Code of Virginia, which creates the
Common Interest Community Management Information Fund
and provides for the collection of moneys from common
interest communities to supply the fund.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 55-530 of the Code of Virginia,
Public comments may be submitted until November 7, 2001.

Contact: Eric Olson, Regulatory Boards Administrator,
Department of Professional and Occupational Regulation,
3600 W. Broad St., Richmond, VA 23230, telephone (804)
367-8548, FAX (804) 367-2475 or (804) 367-9753/TTY &

VA.R. Doc. No. R02-9; Filed September 14, 2001, 1:25 p.m.

*

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider amending regulations entitled: 22 VAC
40-680. Virginia Energy Assistance Program. The purpose
of this action is to (i) provide the program with flexibility to
respond to federal funding fluctuations by adjusting the
maximum income limit, not to exceed the maximum allowed
by federal law; and (ii) assist households with summer energy
needs by establishing an optional cooling assistance
component in the Virginia Energy Assistance Program. A
cooling component will serve the needs of those households
with high-energy bills and those in need of cooling equipment
to alleviate extreme temperatures inside homes of young
children and the elderly.

The agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: § 63.1-25 of the Code of Virginia.
Public comments may be submitted until November 7, 2001.

Contact: Charlene H. Chapman, Human Services Program
Manager, Department of Social Services, 730 E. Broad St.,
Richmond, VA 23219, telephone (804) 692-1751 or FAX
(804) 225-2196.

VA.R. Doc. No. R02-3; Filed September 6, 2001, 7:38 a.m.

L 4 *

TITLE 24. TRANSPORTATION AND
MOTOR VEHICLES

COMMONWEALTH TRANSPORTATION BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Commonwealth Transportation
Board intends to consider amending regulations entitled:
24 VAC 30-71. Minimum Standards of Entrances to State
Highways. The purpose of the proposed action is to amend
the text for clarity and update text for documents incorporated
by reference, illustrations or tables.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 88 33.1-12 (3), 33.1-197 and 33.1-198 of
the Code of Virginia.

Public comments may be submitted until November 21, 2001.

Contact: Steve D. Edwards, Transportation Engineer Senior,
Department of Transportation, Traffic Engineering Division,
1401 E. Broad St., 2nd Floor, Richmond, VA 23219,
telephone (804) 786-0121 or FAX (804) 225-4978.

VA.R. Doc. No. R02-36; Filed October 2, 2001, 9:59 a.m.

*
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 2. AGRICULTURE

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES

Title of Requlation: 2 VAC 5-400. Rules and Regulations for
the Enforcement of the Virginia Fertilizer Law (amending
2 VAC 5-400-10, 2 VAC 5-400-20, 2 VAC 5-400-30, 2 VAC 5-
400-50, and 2 VAC 5-400-80; adding 2 VAC 5-400-90).

Statutory Authority: § 3.1-106.4 of the Code of Virginia.

Public Hearing Date: March 14, 2002 - 10 a.m.
Public comments may be submitted untii 10 a.m. on
February 8, 2002.
(See Calendar of Events section
for additional information)

Agency Contact: J. Alan Rogers, Program Manager,
Department of Agriculture and Consumer Services, P.O. Box
1163, Richmond, VA 23218, telephone (804) 786-2476, FAX
(804) 786-1571 or 1-800-828-1120/TTY.

Basis: The regulation is authorized by § 3.1-106.4 of the Code
of Virginia. While the wording of this section appears to be
discretionary, the section does authorize the board to
promulgate such regulations as may be necessary to give the
full intent and meaning of this chapter. Hence, § 3.1-106.7 C
of the Code of Virginia mandates with use of the word "shall"
the use of methods of sampling and analysis adopted by the
commissioner or the board, and § 3.1-106.13 A of the Code of
Virginia mandates the use of investigational allowances and
assessments for deficiencies as established by regulation. In
order for the agency to properly carry out these mandates,
regulations to adopt definitions, records, manufacturing
practices, and the distribution and storage of regulated
products prior to final sale are deemed necessary in order to
give the full intent and meaning of the Virginia Fertilizer Act.

Purpose: The purposes of this regulation are to ensure that:
(i) regulated products are properly formulated and labeled; (ii)
the manufacturer's recommendations for use of these
regulated products are in accordance with methods and
procedures that enhance the safety, quality and quantity of
the food supply for both humans and animals; (iii) guidelines
are established for the methods used to provide verification of
labeling claims for regulated products; and (iv) assessments
against the manufacturer of a product that is deficient when
compared to its guarantee, or that is not properly labeled and
thus has caused a negative economic impact on a consumer,
are paid to the consumer when he may be identified.

The goal of the regulation is to protect the health and welfare
of citizens by properly labeling the contents of regulated
products such as fertilizer-pesticide mixtures. The regulation
requires the product label to show the proper use and
application rates for the product so that improper applications,

which might be harmful to persons, pets, livestock or the
environment, are diminished.

The proposed amendments serve to make the regulation
uniform with the Uniform Rules and Regulations of the
Association of American Plant Food Control Officials
(AAPFCO). All states and Canada are encouraged by
AAPFCO and the National Association of State Departments
of Agriculture to promote uniformity and decrease barriers to
trade by adopting the AAPFCO uniform regulations. The
amendments will assist Virginia based manufacturers of
regulated products in competing outside of the
Commonwealth of Virginia since the Virginia regulations will
mirror regulations in other states.

The regulation serves to clarify provisions within the Code of
Virginia and provides guidance to individuals affected. The
regulation provides a uniform system of labeling regulated
products so consumers can utlize the products without
causing harm to themselves, animals or the environment. The
regulation also serves to prevent unscrupulous manufacturers
from intentionally marketing products that will cause economic
harm to Virginia agriculture and consumers by providing less
nutrient value than what is guaranteed on the label.

Substance: Substantive changes to existing sections include:

1. Reducing the amount of primary and secondary nutrients
required in fertilizer to allow for the use of organic and new
types of fertilizer. The existing regulation prevents these
fertilizers from being distributed in Virginia.

2. Reducing the assessments for deficiencies in secondary
elements more closely follows the modern agricultural
practice of applying fewer nutrients in split applications to
more closely meet the nutritional needs of the crop.

3. Amended labeling requirements will allow regulated
product manufacturers to use and guarantee new forms of
nutrients such as slowly available and organic forms of
nitrogen. This will allow more forms of regulated products to
be distributed in Virginia, which will increase competition in
the industry while providing more label information for
consumers to make an informed choice between products.

4. Adopting sampling and analysis procedures that are
scientifically based and that are consistent with other states
guarantees that Virginia regulatory officials will treat the
regulated industry in a fair and equitable manner.

Issues: The advantages of the amendments include: (i) the
public will have greater access to regulated products that are
more precisely labeled to protect their health; (ii) the industry
will be able to market products without being burdened by
unnecessary regulation; (iii) the regulations will be easier to
read and understand for the industry and the regulators; and
(iv) the regulation will be more uniform with other states
allowing for increased interstate competition in the industry.
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There are no disadvantages to the public or the
Commonwealth.
Department of Planning and Budget's Economic Impact

Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Virginia
Department of Agriculture and Consumer Services (VDACS)
proposes several amendments in order to make the
regulations comply with the Uniform Rules and Regulations of
the Association of American Plant Food Control Officials
(AAPFCO). According to VDACS, all 50 states traditionally set
their regulations to comply with the AAPFCO regulations. The
proposed changes include: (i) reduction in the minimum
amount of plant food allowed in a product from 18% to 3.0%
for chemical fertilizers and 1.5% for organic fertilizers, (ii)
reducing the assessment (penalty) for deficiencies in
secondary and minor elements, (iii) allowing fertilizers to be
sold by either net volume or net weight, and (iv) permitting
manufacturers to use and claim on their labels new forms of
fertilizer ingredients such as slowly available plant nutrients.

Estimated economic impact. The proposed amendments will
reduce the minimum amount of plant food allowed in a
product from 18% to 3.0% for chemical fertilizers and 1.5% for
organic fertilizers. According to VDACS, less-concentrated
fertilizers are easier and safer for consumers to use. Also,
more frequent applications of less-concentrated fertilizers
enable the soil to absorb more of the applied fertilizer and
reduce environmentally harmful runoff of unabsorbed
nutrients. VDACS has not enforced the 18% minimum
concentration for several years; less-concentrated fertilizers
have been widely available in the Commonwealth. Thus, this
proposed change would not likely have a large effect. If there
are any potential producers and sellers of less-concentrated
fertilizers who have not and would not have sold their
products in Virginia due to the current regulations, then this
proposed change may increase the variety and quantity of
less-concentrated fertilizers on the market. In this case, the
public may benefit by having additional choices and possibly
lower prices due to increased competition.

In order to match the AAPFCO regulations, VDACS proposes
to reduce the assessment (penalty) for deficiencies in
secondary and minor elements. Under the current regulations,
for a deficiency in a secondary micronutrient element, an
assessment of $1.00 per ton, plus three times the commercial
value of the shortage is paid by the manufacturer, dealer, or
agent to the ultimate user of the fertilizer. The agency
proposes to reduce the assessment to $1.00 per ton, plus two

times the commercial value of the shortage. Thus, the cost to
the manufacturer, dealer, or agent for selling fertilizer with
deficiencies in secondary and minor elements, whether
accidental or intentional, is lessened. The lower cost of selling
deficient fertilizer may reduce the producer’s incentive to
maintain investment in quality control, and may encourage a
less scrupulous manufacturer or dealer to intentionally sell
fertilizer with lower nutrient levels than guaranteed. On the
other hand, many or most producers may find the potential
loss of product reputation due to the potential finding of
deficiencies to be high enough cost to maintain high quality
control standards and to avoid intentionally including lower
nutrient levels than guaranteed. Data is not available to
determine whether the lower assessment for deficient fertilizer
will significantly affect the behavior of manufacturers, dealers,
and agents.

Under the current regulations, fertilizer labels must include a
statement of net weight. The proposed amendments change
the label requirement for “net weight” to “quantity statement.”
Thus, fertilizers could by sold by net volume, which may be
more useful information than weight for liquid fertilizer, for
example. By increasing the flexibility on how to label quantity
on the label, while maintaining the requirement that quantity is
accurately labeled, this proposed change appears to be
beneficial without introducing new cost.

The proposed regulations will allow manufacturers to use and
claim on their labels new forms of fertilizer ingredients, such
as slowly available and organic forms of nitrogen, that are
deemed to be legitimate plant nutrients by AAPFCO. In
practice, VDACS has permitted fertilizer labels that include
these new forms of fertilizer ingredients for several years.
Thus, similar to the less-concentrated fertilizers, this proposed
change would not likely have a large effect. If there are any
potential producers and sellers of fertilizers who have not and
would not have produced and sold their products due to the
current regulations, then this proposed change may increase
the variety and quantity of less-concentrated fertilizers on the
market. In this case, the public may benefit by having
additional choices and possibly lower prices due to increased
competition.

Businesses and entities affected. The proposed amendments
potentially affect the approximately 35 members of the
fertilizer industry that do business in Virginia, plus potential
entrants, and consumers of fertilizer.

Localities particularly affected. The proposed changes
potentially affect all localities in the Commonwealth.

Projected impact on employment. The proposed amendments
will not likely significantly affect employment.

Effects on the use and value of private property. The proposal
to reduce the assessment for deficient secondary and minor
elements may have a small negative effect on the value of a
small number of farmers’ property, and may have a small
positive effect on the value of a small number of producers of
fertilizer. If there are any current or potential producers of
fertilizer that have not sold products in Virginia due to the
current regulations stated prohibition on fertilizers with plant
food concentration below 18 percent or the prohibition on the
use and claim of new forms of fertilizer ingredients, despite
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the agency’s lack of enforcement, then the value of these
firms may increase and some current producers may have
lower profits due to increased competition.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs with
the economic impact analysis submitted by the Department of
Planning and Budget.

Summary:

The proposed amendments update the following areas of
the regulation: (i) definitions; (ii) plant nutrients; (i) labels;
(iv) investigational allowances and penalties; (v) minimum
plant food allowed; and (vi) sampling and analysis
procedures. The amendments include changes needed to
make the regulation compatible with the 1994 changes to
the Virginia Fertilizer Act (8 3.1-106.1 et seq. of the Code of
Virginia).

2 VAC 5-400-10. Definitions.

A. Except as the board designates otherwise in specific
cases, the names and definitions for commercial fertilizer
shall be those adopted as official by the Association of
American Plant Food Control Officials.

B. The following words and terms; when used in this chapter;
shall have the following meaning, unless the context clearly
indicates otherwise:

"Commissioner" means the Commissioner of the Virginia
Department of Agriculture and Consumer Services.

"Fertilizer Law" means Chapter 40 10.1 (8§ 3-2-74 3.1-106.1 et
seq.) of Title 3.1 of the Code of Virginia, known as the Virginia
Fertilizer Law Act.

"Pesticide Law" means Chapter 14 14.1 (8§ 3:2-189 3.1-
249.27 et seq.) of Title 3.1 of the Code of Virginia, known as
the Virginia Pesticide Law Control Act.

2 VAC 5-400-20. Plant nutrients in addition to nitrogen,
phosphorus and potassium.

Other plant nutrients, when claimed in any written, printed, or
graphic matter, shall be registered and guaranteed on the
package; or if in bulk, on the accompanying invoice or
delivery slip. Guarantees shall be made on the elemental
basis. Sources of the guaranteed elements and proof of their
availability shall be provided to the commissioner upon
request. Except guarantees for those water soluble nutrients
labeled for ready to use foliar fertilizers, ready to use specialty
liquid fertilizers, hydroponic or continuous liquid feed
programs and guarantees for horticultural growing media, the
minimum percentages whieh that will be accepted as
guarantees or for registration are as follows:

Element %
A= 1. Calcium (Ca) 1.00
B- 2. Magnesium (Mg) 0.50
G- 3. Sulfur (S) 1.00
B- 4. Boron (B) 0.02
E- 5. Chlorine (Cl) 0.10

F- 6. Cobalt (Co) 0.0005
G- 7. Copper (Cu) 0.05
H- 8. Iron (Fe) 0.10
+ 9. Manganese (Mn) 0.05
3= 10. Molybdenum (Mo) 0.0005
K- 11. Sodium (Na) 0.10
£ 12. Zinc (Zn) 0.05

Proposed labels and directions for use of the fertilizer shall be
furnished upen—regquest with the application for registration.
Warning or caution statements are required on the label for
any product which contains 0.001% or more of molybdenum.
Any of the above listed elements which are guaranteed shall
appear in the order listed, immediately following guarantees
for the primary nutrients nitrogen, phosphorous, and
potassium.

2 VAC 5-400-30. Speciatity Specialty fertilizer labels.

A. The following information, if not appearing on the face or
display side in a readable and conspicuous form, shall occupy
at least the upper third of a side of the container, and shall be
considered the label. (With the exception of "ret—weight
quantity statement,” which must always appear on the display
panel of the package or container.)

NetWeight-1. Quantity statement
4. 2. Brand name.
2. 3. Grade.
4. Guaranteed Analysis:
Total Nitrogen (N) %
% Ammoniacal Nitrogenx* ***
% Nitrate Nitrogenz* ***
% Water Insoluble Nitrogen# **
% Urea Nitrogen***
% (Other recognized and determinable forms of N)***
Available Phosphoric Acid (P2Os) %
Soluble Potash (K20) %
Additional Plant Nutrients as prescribed by regulation.
** Potential Acidity or BasiCity % OF .......ccccccveviierernnenn.
Calcium Carbonate Equivalent per ton.

5. Sources of nutrients, when shown on the label, shall be
listed below the completed guaranteed analysis statement.

6. Name and address of registrant.
NOTES:

*Zero (0) guarantees should not be made and may not appear
in statement except in nutrient guarantee breakdowns.

* *x |f claimed or the statement "organic" or "slow acting
nitrogen" is used on the label.
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xx xxx |f claimed or required.

B. Slowly available or slowly released plant nutrients.

1. No fertilizer label shall bear a statement that connotes or
implies the presence of a slowly available or slowly
released plant nutrient unless the nutrient or nutrients are
identified and guaranteed at a level of at least 15% of the
total guarantee for that nutrient or nutrients.

the-material Types of products with slow release properties
recognized are (i) water insoluble, such as natural organics,
ureaform materials, urea-formaldehyde products,
isobutylidene diurea, oxamide, etc., (ii) coated slow
release, such as sulfur coated urea and other encapsulated
soluble fertilizers, (iii) occluded slow release, where
fertilizers or fertilizer materials are mixed with waxes,
resins, or other inert materials and formed into particles and
(iv) products containing water soluble nitrogen such as
ureaform materials, urea-formaldehyde products,
methylenediurea (MDU), dimethylenetriurea (DMTU),
dicyanodiamide (DCD), etc. The terms "water insoluble,"
"coated slow release," "slow release," "controlled release,"
"slowly available water soluble,” and "occluded slow
release" are accepted as descriptive of these products,
provided the manufacturer can show a testing program
substantiating the claim (testing under guidance of
Experiment Station personnel or a recognized independent
researcher acceptable to the commissioner). A laboratory
procedure, acceptable to the commissioner for evaluating
the release characteristics of the product, must also be
provided by the manufacturer upon request of the
commissioner.

3. If a label states the amount of organic nitrogen present in
a phrase, such as "25.0% ef-the organic nitrogen frem
dvreaformaldehyde—{(ureaform),” then the water insoluble
nitrogen guarantee must be not less than 60.0% of the
nitrogen so designated. Coated urea shall not be included
in meeting the 60% requirement.

Example: 10-6-4 Rose Food
25.0% of Nitrogen is Organic
10(Total N) X .25(% N claimed or Organic) X .60

(Average insolubility in H20) of organic nitrogen sources
=1.5% WIN

less-than-15%of the-total-nitrogen—the-label shall- bearne
ele ences o aﬁllﬁ' des.g a.te S—such—as—stated—in

produets:

6-Further-the-ter ISI al“d p" asesﬁ' Subd"’sel s2an850

: : X . ,
% 4. Association of Official Analytical Chemist (AOAC)
Method—2,047 herein referred to as AOAC International
analytical methods or those adopted by the commissioner
pursuant to § 3.1-106.4 B of the Virginia Fertilizer Act shall
be used initially to substantiate the fact that "Coated-slow
release" and "occluded slow release" materials are present.

C. Soil amendment and soil conditioners.

1. Each container of a soil amendment or soil conditioner
shall be labeled in a legible and conspicuous form to show
the following information:

a. The retweight-of-the-contents quantity statement;

b. The name of the product;

c. The guaranteed analysis, including the common or
usual English name and the percentage of each active
ingredient, and the name and percentage of inert
ingredients;

d. A statement of the purpose of the product, stated in
terms of the claimed or beneficial effect resulting from the
use of the product;

e. Adequate directions for use, and cautions or warnings
against misuse, if applicable; and

f. The name and address of the registrant.

2. Bulk lots shall be labeled by attaching a copy of a printed
label to the invoice, or by the inclusion on the invoice of all
information required by subdivision C 1 of this section. The
invoice shall be given to the purchaser at the time of sale or
delivery.

3. The commissioner may require proof of any claims made
for any soil amendment or soil conditioner. If no claims are
made, the commissioner may require proof of usefulness
and value. For evidence of proof, the commissioner may
rely on experimental data, evaluations or advice from such
sources as the extension service of the Virginia Polytechnic
Institute and State University and the Virginia State
University. The experimental data shall relate to Virginia
conditions for which the product is advertised or sold. The
commissioner may accept or reject other sources of proof
as additional evidence in evaluating soil amendments or
soil conditioners.

4. No soil amending or soil conditioning ingredient may be
listed or guaranteed on the labels or in labeling of soil
amendments or soil conditioners  without the
commissioner's approval. The commissioner may allow a
soil amending or soil conditioning ingredient to be listed or
guaranteed on the label or in labeling if satisfactory
supportive data is provided to substantiate the value and
usefulness of the product. The commissioner may rely on
outside sources such as the extension service of the
Virginia Polytechnic Institute and State University and the
Virginia State University for assistance in evaluating the
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data submitted. When a soil amending or soil conditioning
ingredient is permitted to be listed and guaranteed, it must
be verifiable by laboratory methods and is subject to
inspection and analysis. The commissioner may prescribe
methods and procedures of inspection and analysis of the
soil amending or soil conditioning ingredient.

5. With the application for registration for each product the
applicant shall submit a copy of the label, a copy of all
advertisements and any other materials to be used in
promoting the sale of the soil amendment or soil
conditioner.

2 VAC 5-400-50. Investigational allowances e+telerances
and penalties assessments.

A. * A commercial fertilizer shall be deemed deficient if the
analysis of any primary nutrient is below the guaranteed
analysis or grade by more than 0.30% plus 3.0% of the
guarantee, or if the overall index value of the fertilizer is below
97.0%. Except when the found relative value of a sample is
equal to or exceeds the guaranteed relative value, an overage
in primary nutrients may compensate for a deficiency in
another primary nutrient up to 10.0% of the guarantee of the
deficient nutrient, not to exceed two units. No compensation
will be allowed toward a deficiency unless the total percent of
primary plant nutrients is equal to or greater than the percent
guaranteed or if the deficiency exceeds 10.0% of the
guarantee or the deficiency exceeds two units. If more than
one primary nutrient is in penalty deficiency status, no
compensation will be allowed.

B. Assessment for deficiency of nitrate nitrogen or water
insoluble nitrogen.

1. Fertilizers guaranteed to contain 1.0% or less: If the
nitrogen content of any commercial fertilizer is found to be
1/3 or more, less than the guaranteed minimum, the
commissioner shall assess-a-penalty make an assessment
against the manufacturer, dealer, or agent. This penalty
assessment shall amount to twice the value of the
deficiency.

2. Fertilizers guaranteed to contain more than 1.0%: If the
nitrogen content of any commercial fertilizer is found to be
1/4 or more, less than the guaranteed minimum, the
commissioner shall assess-a-penalty make an assessment
against the manufacturer, dealer, or agent. This penalty
assessment shall amount to twice the value of the
deficiency.

C. Secondary and minor elements shall be deemed deficient
if any element is below the guarantee by an amount
exceeding the values in the following schedule:

ELEMENT

Calcium 0.2 unit + 5.0%; of guarantee
Magnesium 0.2 unit + 5.0% of guarantee
Sulfur 0.2 unit + 5.0% of guarantee
Boron 0.003 unit + 25.0% of guarantee
Cobalt 0.0001 unit + 30.0% of guarantee
Molybdenum 0.0001 unit + 30.0% of guarantee

Chlorine (except for tobacco) 0.005 wunit + 10.0% of

guarantee

Copper 0.005 unit + 10.0% of guarantee
Iron 0.005 unit + 10.0% of guarantee
Manganese 0.005 unit + 10.0% of guarantee
Sodium 0.005 unit + 10.0% of guarantee
Zinc 0.005 unit + 10.0% of guarantee

The maximum allowance when calculated as above shall be
one unit (1.0%).

D. Penalties Assessments for secondary and minor elements.
For each deficiency in a secondary or micronutrient element,
a—penalty the commissioner shall make an assessment
against the manufacturer, dealer or agent of $1.00 per ton,
plus three two times the commercial value of the shortage,
which shall be paid to the ultimate user of the fertilizer. If the
purchaser is not known, then the penalty assessment shall be
paid to the State Treasury and reported to the State
Comptroller, who shall credit the amount to a special fund.

E. If the guaranteed minimum chlorine content of fertilizer
labeled for tobacco is exceeded by more than 0.5%, a-penalty
the commissioner shall be—assessed make an assessment
against the manufacturer, dealer or agent equal to 10.0% of
the value of the fertilizer for each 0.5% or fraction thereof of
excess.

* In applying these investigational allowances, the
recommended Asseociation—of—Official-AnalyticalChemists
AOAC International procedures for obtaining samples, sample
preparation and analyses must be used. These are described
in the eurrent 17th edition of the "Official Methods of Analysis
of the Asseeaﬂen—ef—@ﬁeral—AnalWeal—Ghenmsts AOAC
International” and in subsequent issues of the "Journal of
Official Analytical Chemists." Averaging—atleast-two—values
rmust-be-adhered-to- Values carried to two decimals are to be

used in-this—averaging, but values may be rounded to one
place where preferred in reporting.

2 VAC 5-400-80. Minimum plant food allowed.

A. No person shall be allowed to distribute, register, or offer
for sale any mixed fertilizer, collodial phosphate or similar
materials in this Commonwealth which contains less than
18.0 3.0% of plant food, (total nitrogen, available phespherie
aeid phosphate and soluble or available potash, either singly
or in combination) except as provided in subsections B and C
of this section.

B. Ihere—may—be—ene—gmde—ef—tebaeee—phm—bed—femh-zepm

The commissioner may allow
mixed fertilizer with a minimum of 1.5% of plant food (total
nitrogen, available phespheric-aceid; phosphate and soluble or
available potash shallnettotaHess-than-16:0%, either singly
or in combination) to be distributed, registered, or offered for
sale if the plant food is derived primarily from organic
materials.

C. The minimum plant food requirement shall not apply to
ground rock phosphate.
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2 VAC 5-400-90. Sampling and analysis procedures.

Unless otherwise adopted by the commissioner pursuant to
§ 3.1-106.4 B of the Virginia Fertilizer Law, procedures for
obtaining samples, sample preparation, and sample analysis
shall be those described in the 17th edition (2000) of the
“Official Methods of Analysis of AOAC International.

Procedures used in sample preparation and analysis for
enforcement of this chapter are available from:

AOAC International

481 North Frederick Avenue

Suite 500

Gaithersburg, Maryland 20877-2417

DOCUMENTS INCORPORATED BY REFERENCE

Official Methods of the—Asseeciation Analysis of Official
Analytical- Chemists AOAC International, 17th Edition, 2000,
Volumes 1 and 2.

NOTICE: The forms used in administering 2 VAC 5-400,
Rules and Regulations for the Enforcement of the Virginia
Fertilizer Law are listed below. Any amended or added forms
are reflected in the listing and are published following the
listing.

FORMS

Application For New Fertilizer Product Registration (rev.
10/01).
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Title of Regulation: 2 VAC 5-610. Rules Governing the
Solicitation of Contributions (amending 2 VAC 5-610-10
through 2 VAC 5-610-80; adding 2 VAC 5-610-42, 2 VAC 5-
610-44, and 2 VAC 5-610-46).

Statutory Authority: § 57-66 of the Code of Virginia.

Public Hearing Date: March 14, 2002 - 10 a.m.
Public comments may be submitted untii 10 a.m. on
February 8, 2002.
(See Calendar of Events section
for additional information)

Agency Contact: Andres "Andy" Alvarez, Program Manager,
Office of Consumer Affairs, Department of Agriculture and
Consumer Services, 1100 Bank Street, Suite 1101,
Richmond, VA 23219, telephone (804) 786-1381, FAX (804)
786-5112, toll-free 1-800-552-9963 or 1-800-828-1120/TTY.

Basis: Section 57-66 of the Code of Virginia gives the Board
of Agriculture and Consumer Services the discretionary
authority to make and publish rules and regulations for the
enforcement of the Virginia Solicitation of Contributions
(VSOC) Law (8 57-48 et seq. of the Code of Virginia) and for
the achievement of uniform regulation of charitable
solicitations in Virginia.

Purpose: Prior to enactment of the VSOC Law in 1974 and
adoption of the regulation in 1978, there were no means in
Virginia, except through 14 local ordinances, to register
charitable  organizations, professional solicitors and
professional fund-raising counsel. In the absence of
regulations, entities involved in raising funds for charitable
causes were able to operate without having to disclose how
contributions were used.

Based on statistical figures provided by the American
Association of Fund Raising Counsel, an association that
represents professionals who, under contract, provide
logistical fund-raising advice to charitable organizations, and
on other data obtained from statistical abstracts of the United
States and the Commonwealth of Virginia, it is estimated that
$2.5 billion is donated to charitable or civic organizations
annually in the Commonwealth of Virginia. This estimate
excludes religious contributions, which account for nearly
one-half of all charitable contributions.

This regulation protects the welfare of citizens who give
donations to charitable causes by requiring that certain
specific public disclosures appear in the materials provided to
those citizens throughout the solicitation process. The
regulation facilitates the review and maintenance of records
submitted to the agency by regulated entities, and it increases
public access to records that include the organizations’
income and expense statements.

Amendments made to the VSOC Law over the years have
resulted in an increase in both the number of entities that
qualify for exemption from annual registration and in the
number of forms required to accommodate every new type of
exempt organization. The agency seeks to consolidate the
existing number of forms into a streamlined document that will

(i) provide citizens with meaningful basic information about
the organizations to which they are considering donating, (ii)
reduce both the number of inquiries from staff of regulated
entities who contact the agency seeking additional form
completion guidance, and (iii) when necessary, reduce time
spent by investigators researching basic operational
information about regulated entities.

Substance: The new substantive provisions and changes to
the regulation are:

1. To include instructions regarding the submission of a
national standardized Unified Registration Statement,
which is a form created by the National Association of
Attorneys General and the National Association of State
Charity Officials to consolidate the information and data
requirements of all states requiring registration.

2. To add categories for groups granted exemption from
annual registration due to amendments to the VSOC Law
and to simplify the application process for organizations
wishing to qualify for said exemption.

3. To reduce paperwork burden on regulated entities, to
provide for the assessment of late filing fees against
noncompliant entities, to establish procedures for regulated
entities to obtain extensions for the submission of certain
required documents, and to clarify the information
disclosures that regulated entites must make to
prospective donors.

4. To establish certain disclosure requirements specifically
applicable to for-profit organizations and to regulated
entities that use private mailboxes. A private mailbox is a
mailbox rented by a business or an individual from a private
contractor who receives and forwards mail to their clients
for a fee. A typical private mailbox operation consists of
multiple private boxes at a single, unique physical address.
All clients have the same street address, but the box
numbers are different.

Issues:
Regulated entities. The total number of categories of
organizations exempted from annual registration has

increased from eight in 1991 to 12 in 1996, a fact that has
resulted in a commensurate increase in the number of
exemption application forms. The agency intends to simplify
the exemption application process by consolidating basic
organizational information on one single form, the Virginia
Exemption Application for a Charitable or Civic Organization,
and including an additional page to address technical
questions frequently asked by staff of the regulated entities
related to specific exemptions. Such form consolidation
should reduce the paperwork burden on regulated entities.
Those entities will also benefit from the formulation of specific
steps required to obtain official extension to the filing of Final
Accounting Reports.

There are no disadvantages to compliant regulated entities
associated with the proposed regulatory action.

General public. Documents filed by regulated entities as a
result of the filing requirements of the VSOC Law provide the
general public with information about the organizations to
which they are considering donating, thus enabling them to
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make more informed financial decisions. The agency’s
attempt to streamline the registration process and associated
forms should result in more meaningful information available
to the public. The promulgation of specific information
disclosure requirements should allow the public to more
readily identify the nature and purpose of solicitation appeals
conducted by professional solicitors or any of their
subcontractors. The amendment would also require solicitors
to make certain disclosures on the front of the invoice or
thank you letter typically sent to the consumers in response to
a pledge. Additionally, the agency intends to add specific
questions to the Solicitation Notice and all registration forms
that will disclose any use of private mailboxes and the
ultimate destination of mail received at those boxes. Many
solicitors and other direct mail fundraisers use private
mailboxes for the collection and forwarding of mail from
consumers. These mailboxes are usually selected based on
their geographical proximity to the consumers being solicited,
thus leading them to believe that their donations are going to
a local or regional charity when, in fact, their donations may
be forwarded to another state. This will help consumers
determine that companies other than the charities themselves
are handling their donations.

There are no disadvantages to the general public associated
with the proposed regulatory action.

Agency. By simplifying filing instructions and providing a list of
answers to questions that are frequently asked by staff of the
regulated entities, the agency should save time and resources
through a reduction in the number of requests for assistance
from the regulated entities themselves on matters such as
interpretation of the regulation or completion of required
forms.

The agency’s ability to investigate noncompliant or fraudulent
entities in an effective and efficient manner should also
improve through the reduction in the number of documents
that agency staff must review. Finally, the specific listing of
late filing fines for late Final Accounting Reports, as provided
by the VSOC Law, should encourage timely submissions of
said reports by all regulated entities, particularly by those that
have been traditionally noncompliant.

There are no disadvantages to the agency associated with
the proposed regulatory action.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of
Agricultural and Consumer Services (board) proposes to
make several amendments to the regulations governing the
solicitation of contributions. Changes include: (i) acceptance
of the Unified Registration Statement in lieu of the Virginia
Registration Statement, (ii) additional types of organizations
exempted from annual registration, (iii) consolidation of 12
registration exemption forms to one form, (iv) requirement that
charitable or civic organizations shall include in all
solicitations their primary name, (v) new format requirements
for preprinted return addresses, (vi) requirement that
subcontracting professional solicitors file consent to solicit
form, (vii) requirement that subcontractors of subcontractors
register, (viii) requirement that the professional solicitor state
that he is a “paid solicitor” in oral solicitations, and (ix)
requirement that in written solicitations the professional
solicitor state that they file financial reports with the Virginia
Office of Consumer Affairs (VOCA), and include VOCA's
address.

Estimated economic impact. When members of the public are
asked to contribute donations to charitable and civic
organizations either via telephone or mail, there often exists
some uncertainty as toward the identity of the donation
solicitor, whether the solicitor himself or herself works for a
charitable or civic organization, how much of the donation will
reach the charitable or civic organization versus payments to
the solicitor, how much of the charitable or civic organization’s
receipts go toward the actual charitable purpose described
versus other expenses and purposes, etc. This uncertainty
may lead potential donors to donate less often and to give
fewer dollars per donation than they would if they had more
confidence that the donation would be largely used as they
are led to believe. Also, the lack of information may lead
donors to make donations that they would not make if they
had more detailed and accurate information concerning the
recipients of their donation and how the donation would likely
be used.

Financial information for registered charitable organizations,
professional solicitors, and professional fund-raising counsel
is available to the public by calling VOCA's toll free phone
number. Available information includes, but is not limited to,
the percentage of receipts kept by the professional solicitor in
their contract with a charitable or civic organization on specific
campaigns, and how much of the charitable or civic
organization’s receipts are expended on program services
versus other categories. Public citizens may use this
information in their decision on whether to contribute to a
charitable organization via a professional solicitor. Increased
access to clear detailed information about the recipients of
potential donations could potentially increase donations to
recipients that donors find most deserving while reducing
donations to recipients considered less deserving.

The board proposes several changes to these regulations that
affect potential donors, charitable and civic organizations,
professional solicitors, and professional fund-raising counsel.

! Professional fund-raising counsel are firms or individuals who, under contract,
provide logistical fund-raising advice to charitable organizations primarily
concerning direct mail solicitations.
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First, the board proposes to allow charitable and civic
organizations to register using the Unified Registration
Statement in lieu of the Virginia Registration Statement. The
Unified Registration Statement contains all the information
required in the Virginia registration. Some organizations that
do business in other states may find it easier to send the
Unified Registration Statement rather than to fill out a Virginia
registration form. Since the Unified Registration Statement
contains all the information required in the Virginia
registration, VOCA gets all the information it requires and the
organization saves on some time and administrative costs.
Thus this proposed change creates a net benefit.

Unless statutorily exempt, charitable and civic organizations
must register with VOCA annually. Pursuant to § 57-60 of the
Code of Virginia, nonprofit debt counseling agencies, area
agencies on aging, trade associations, and labor unions have
been added to the list of organizations exempt from
registering. In addition, the definition of “health care
institution,” an exempt category, has been expanded. Medical
facilities that are (i) designated by the U.S. Health Care
Financing Administration (HCFA) as a federally qualified
health center, (ii) certified by HCFA as a rural health clinic, or
(iiiy wholly organized for the delivery of health care services
without charge (free clinic) are newly exempt by virtue of
being added to the “health care institution” definition. The
newly exempt organizations will save on registration and
administrative costs. Annual registration fees vary between
$30 and $325, depending on gross contributions received in
the previous year. Organizations with no prior financial history
filing an initial registration pay a $100 registration fee. When
applying for an exemption to registration, the organizations
provide financial information. But in subsequent years that
information becomes out-of-date. VOCA is not able to provide
up-to-date financial information to the inquiring public
concerning exempt organizations. Whether the costs to the
public of reduced information concerning the newly exempt
organizations that could be used in decisions about donations
exceeds the benefits to the newly exempt organizations of
reduced registration and administrative costs depends on how
valuable the information is to the public. Since little or no data
is available that estimates the dollar value of this information
to the public, it is not possible to draw any reliable
conclusions about the net economic impact of the proposed
additions to the list of exempt organizations.

Currently there are 12 separate registration exemption forms.
The applicant for registration exemption must determine
which of the 12 forms is most appropriate for their
circumstance. According to VOCA, there has often been
confusion on the part of the applicant as to which form is
appropriate. The board proposes to consolidate the 12
registration exemption forms to one form. No additional
information would be required. This will eliminate the
occurrences where applicants submit the wrong form. Also,
the change potentially saves time for the applicant and VOCA
staff in discussions on the correct form to use. Since no
additional information is required, this proposed change
appears to produce a net benefit.

The board also proposes to require that a charitable or civic
organization include in all solicitations the primary name
under which it is registered. According to VOCA, occasionally

a registered charitable or civic organization will solicit
donations by using a name other than their primary name in
order to mislead the public as toward their organization’s
purpose. The organization could register under multiple
names in order to circumvent the intent of this proposed
restriction, but that would be costly for the organization. This
proposed change may provide some clarifying information for
the public that may be useful for donation decisions without
introducing significant new costs for charitable and civic
organizations that do not intend to mislead the public. Thus,
this change will likely produce a net benefit.

Pursuant to § 57-57 C of the Code of Virginia, the board
proposes to require new format requirements for preprinted
return addresses for charitable and civic organizations,
professional solicitors, and professional fund-raising counsel.
Specifically, the preprinted address on any return envelope
that is not addressed to the charitable or civic organization’s
own primary address shall include the name of the business
located at the address on the return envelope in the following
format:

ABC Charity

c/o XYZ Company
111 Main Street (#)
City, ST Zip Code

According to VOCA, it has been common for out-of-state
organizations to use an address that implies that the direct
recipient of the donation is physically located in the
Commonwealth. The proposed addressing requirement is
intended to make clear to potential donors that the
organization that they are sending their donation to is not
located at the mailing address. Again, this proposed change
may provide some clarifying information for the public that
may be useful for donation decisions without introducing
significant new costs for charitable and civic organizations,
professional solicitors, and professional fund-raising counsel.
Thus, this change will likely produce a net benefit.

Under the current regulations, professional solicitors are
required to file a consent to solicit form signed by two officers
of the charitable or civic organization with which they have a
contract. Professional solicitors commonly subcontract their
work; subcontractors are not required to file a consent to
solicit form under the current regulations. According to VOCA,
charitable and civic organizations are often not aware of who
is using their name for solicitations beyond the professional
solicitor with whom they have a contract, particularly when
multiple levels of subcontractors are used. The board
proposes to require that subcontracting professional solicitors
file a consent to solicit form. This requirement will help insure
that the charitable and civic organizations know who is
soliciting using their name, and if there are complaints, the
charitable and civic organizations and VOCA will be able to
better determine whether the organization using their name is
doing so properly. The form is two pages long and has no
associated fee. The costs appear to be limited to the time
involved in filing out the form and obtaining the signatures of
the two officers of the charitable or civic organization, plus
perhaps postage. The benefit of the information garnered by
requiring the consent to solicit appears to be significant, while
the cost of filing is not negligible, it does appear to be small.
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Thus, this proposed change most likely produces a net
benefit.

One might expect the problem described above concerning
subcontracting could be solved through the initial contracting
process between the charitable or civic organization and the
professional solicitor; the charitable or civic organization could
require in their contract with their professional solicitor that
they be notified in writing of subcontractors hired, require prior
approval of any subcontractors, or perhaps prohibit
subcontracting all together. But, according to VOCA, many
charitable and civic organizations are run by part-time
volunteers, and have new officers each year without
substantial experience or knowledge of the potential problem
with subcontractors.

Under the current and proposed regulations, subcontracting
professional solicitors operating under a contract with a
registered professional solicitor are treated as an agent of that
professional solicitor and are not required to register.
However, according to an opinion from the Office of the
Attorney General, firms or individuals who become
subcontractors to those initial subcontractors are not agents
of the professional solicitor directly hired by the charitable or
civic organization.” Thus, the board proposes to require that
subcontractors of the subcontractors register. An organization
that registers as a professional solicitor must pay a $500
annual fee and purchase a $20,000 surety bond. Thus, an
organization that is not already registered as a professional
solicitor for direct work with a charitable or civic organization,
but does work as a subcontractor to a subcontractor of a
professional solicitor would have to newly pay the $500
annual fee and purchase a $20,000 surety bond. According to
VOCA, the purpose of this proposed requirement is to ensure
that if the subcontractor of the subcontractor commits fraud,
say fails to pass on donation receipts, the charitable or civic
organization and VOCA would have financial recourse
through the surety bond. For a small subcontractor of a
subcontractor, say, a self-employed individual working part-
time, the introduced cost of this proposed change may be
prohibitively expensive; in other words he or she may decide
to no longer work as a subcontractor of a subcontractor due
to the introduced cost. The relative size and number of
subcontractors of subcontractors are not known. Both the
benefit for charitable and civic organizations of financial
assurance through the surety bond and the cost to
subcontractors of subcontractors of the annual fee and surety
bond are significant. It is not clear, though, whether or not the
benefits of financial assurance for the charitable and civic
organizations exceed the costs of registering for
subcontractors of subcontractors.

Similar to the situation concerning consent to solicit for
subcontractors, one might expect that the potential problem
described above could be solved through the initial
contracting process between the charitable or civic
organization and the professional solicitor; the charitable or
civic organization could specify in their contract with their
professional solicitor that the professional solicitor would
accept subcontractors of their subcontractors also as their

2 Source: VOCA

agents. But again, according to VOCA, many charitable and
civic organizations are run by part-time volunteers, and have
new officers each year without substantial experience or
knowledge of the potential problem with subcontractors.

The board proposes to require that the professional solicitor
state that he is a “paid solicitor” in oral solicitations. This
requirement, if obeyed in practice, will help provide accurate
information for the public with which to make their donation
decisions. The requirement may add to the length of the
solicitation by a small amount, particularly if it prompts
questions by the potential donor, but that cost seems
relatively small compared to the benefit of the clarifying
information for the potential donor. Thus, this change will also
likely produce a net benefit.

Pursuant to § 57-55.2 of the Code of Virginia, the proposed
regulations state that “each professional solicitor shall, in the
course of a written solicitation, include the following statement
‘The professional solicitor conducting this campaign (primary
name of professional solicitor), files a financial report for each
campaign it conducts. Copies of these financial reports are
available from the Virginia Office of Consumer Affairs, P.O.
Box 1163, Richmond, VA 23218.’ This statement shall be in
bold face typeface no smaller than 10-point with
grammatically correct capitalization and lower case letters.
The statement shall appear on the front side of the document
on a portion that is retained by the potential donor.” The
required inclusion of this language on written solicitations will
be beneficial in that potential donors will be alerted to the
existence of financial information concerning the professional
solicitor that may affect the potential donor's decision on
whether to contribute, and where to obtain said information. It
is likely that many potential donors would not be otherwise
aware that this information is available. The requirement to
include this language will produce some cost for professional
solicitors in that it will occupy space on written solicitations
that could have been used for other purposes. Whether the
benefit to the public of being alerted to the availability of this
information exceeds the cost to the professional solicitors
depends on how valuable the information is to the public and
how likely it is to be used. Since little or no data exist that
estimate this value, it is not possible to draw any reliable
conclusions about the net economic impact of the proposed
requirement to include the proposed language on written
solicitations. The proposed requirement could potentially be
improved, though, by replacing or supplementing VOCA’s
address with their toll free phone number. The public would
be more likely to avail themselves of the information if they
could quickly obtain it via phone rather than mail. Also, a
phone number would take up less space on the written
solicitation, which would be less costly to the professional
solicitor.

Businesses and entities affected. Approximately 3,000
charitable  organizations, professional solicitors, and
professional fundraising councils that register annually, and
the approximately 8,000 charitable organizations that are
exempt from annual registration are affected by the proposed
changes.

Localities particularly affected. The proposed changes affect
localities throughout the Commonwealth.
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Projected impact on employment. The proposed requirement
for subcontractors of subcontractors to register may reduce
the frequency that subcontracts of subcontracts are created.
Thus, there will likely be fewer jobs through subcontracts of
subcontracts of professional solicitors. However, it is not
known whether this will have any net impact on employment
in this industry.

Effects on the use and value of private property. The proposal
to add new categories of organizations to the list of charitable
and civic groups that are exempt from registering will increase
the value of those organizations by a small amount. The value
of being a subcontractor of a subcontractor will decrease due
to the additional costs associated with registration.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs with
the economic impact analysis submitted by the Department of
Planning and Budget.

Summary:

The proposed amendments conform the regulation with
statutory amendments to the Virginia Solicitation of
Contributions law (§ 57-48 et seq. of the Code of Virginia)
relating to (i) the annual registration process and exemption
to such registration; (ii) rules governing a professional
solicitor; and (iii) general provisions relating to disclosure
requirements by for-profit organizations and the use of
private mailboxes by the regulated entities.

PART I.
DEFINITIONS.

2 VAC 5-610-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meaning meanings, unless the
context clearly indicates otherwise:

“Agents” means one or more persons who transact some
business or manage some affair for another, by the authority
and on account of the latter, and who render an account of
such business or affair to that other. The term “agents” shall
include the term “subcontractors.”

"Bona fide salaried officer or employee" means a person who
is in an employer-employee relationship with a charitable
organization; and who is compensated exclusively by a fixed
annual salary or hourly wage.

"Budget" means a financial plan of action—hieh that itemizes
expected sources and amounts of income and expenses; and
whieh that is ratified by the organization's Board of Directors.

“Certified audited financial statements” means financial
statements prepared by an independent certified public
accountant with an opinion rendered in accordance with
generally accepted accounting principles (GAAP). (See § 57-
53 of the Code of Virginia, Records to be kept by charitable
organizations, and 2 VAC 5-610-80 B, Financial standards.)

'as.ﬁ.bele' Ip' epared by —he —organizat 9_ s—treasurer—and

"Code" means Code of Virginia (1950), as amended.

"Commissioner" means the Commissioner of the Department

of Agriculture and Consumer Services or a member of his

staff to whom he may delegate his duties, including, but not

limited to, staff of the Bivision Office of Consumer Affairs and
vision: | .

"File with the commissioner" and ‘receipt by the
commissioner" means depositing the original of the document
required to be filed, along with payment of the appropriate fee
and all supporting documentation, with the State—Division
Office of Consumer Affairs, Washington Building, 1100 Bank
Street, Richmond, Virginia 23219. Such documents shall be
effective on the date deposited by hand at the stated address
during regular business hours, or on the date postmarked, if
sent by mail, provided such is actually received by the
Bivision Office of Consumer Affairs subsequent to the mailing.

"Foundation," as referenced in subdivision A 1 of § 57-60 of
the Code of Virginia (Exemptions), means a secondary
organization established to provide financial or program
support for a primary organization with which it has an
established identity.

"Gross contributions" means the total contributions received
by the organization from all sources, regardless of geographic
location, excluding government grants.

"Having an established identity with" means a relationship
between two organizations such that if the primary
organization ceased to exist, the secondary organization
would also cease to exist.

"Health care institution” means any medical facility that is tax
exempt under the Internal Revenue Code § 501(c)(3) and at
least one of the following:

1. Licensed by the State Department of Health or by the
State Department of Mental Health, Mental Retardation and
Substance Abuse Services;

2. Designated by the Health Care Financing Administration
(HCFA) as a federally qualified health center;

3. Certified by HCFA as a rural health clinic; or

4. Wholly organized for the delivery of health care services
without charge, including the delivery of dental, medical or
other health services where a reasonable minimum fee is
charged to cover administrative costs.

"IRS" means the Department of the Treasury Internal
Revenue Service.

"Local civic league or association” means a not-for-profit
organization operated to further the common good of the

community-which city, town, or county that it is organized to
serve.

"Local service club" means a not-for-profit organization which
that is organized for the purpose of providing educational
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services, recreational services, charitable services, or social
welfare services to the eemmunity city, town, or county in
which such organization operates.

“Past fiscal year” means the most recently completed fiscal
year.

“Primary address” means the bona fide physical street
address of the organization or sole proprietor.

"Primary name" means the name under which an organization
is incorporated, if incorporated, or, if not incorporated, has
been issued a certificate, by the State Corporation
Commission, to transact business in Virginia, if so certified,
or, if neither incorporated nor certified to transact business in
Virginia, the name by which the organization is commonly
known or referred to, except that such name shall not be an
assumed name, or a deceptive name, as described in
subsection A of 2 VAC 5-610-80.

"Report,” "register,” and "submit® mean "file with the

commissioner" as that phrase is defined in this section.

“Subcontractor” means any agent (but not an employee) of a
professional solicitor who solicits under a contract or
agreement on behalf of the professional solicitor for the
benefit of any charitable or civic organization with which the
professional solicitor has a contract or agreement.

"Trade association" means any-honprofit-erganization—which
§501(c)}{6)-of the-Internal- Revenue-Code an association of

business organizations having similar issues and engaged in
similar fields formed for mutual protection, exchange of ideas
and statistics, and for maintenance of standards within their
industry.

“Treasurer's report" means an income and expense
statement and a balance sheet for the past fiscal year, which
has been prepared by the organization's treasurer and
verified by him as being accurate and true.

“Unified Registration Statement” means the form created by a
committee organized by the National Association of Attorneys
General and the National Association of State Charity
Officials to consolidate the information and data requirements
of all states requiring registration.

PART Il
RULES GOVERNING CHARITABLE AND CIVIC
ORGANIZATIONS.

2 VAC 5-610-20. Initial registration.

A. Documentation required. Except as provided in subsection
B of this section, every charitable organization subject to
registration, pursuant to §57-49 of the Code of Virginia
(Registration of charitable organizations), shall file an initial
registration statement with the commissioner. Such
registration shall not be considered complete unless
accompanied by all supporting documentation; as follows:

1. FEE: The appropriate fee specified on Form 102,

"Virginia Registration Statement for a Charitable
Organization," made payable to "Treasurer;
Commenwealth of Virginia';

2. FORM: The completed Form 102, "Virginia Registration
Statement for a Charitable Organization,” or the completed
Unified Registration Statement, with all questions
answered, and with two notarized signatures on the form,
as specified on the form, and with all required attachments;

3. FINANCIAL REPORT: A copy of one of the following:
a. For all organizations with prior financial history:

(1) The signed and completed IRS Form 990, 990-PF,
or 990-EZ, for the past fiscal year, with Schedule A
(Form 990), as required, and all attachments, as filed
with the IRS;; or

a (2) Certified annual—audit audited
statements for the past fiscal years; or;

financial

(3) If the annual income of the organization is less than
$25,000, a certified treasurer's report for the past fiscal

year;-exceptthatwhen.

b. For a newly organized charitable organization that has
no financial history, a budget for the current fiscal year
shall be filed;

4. KEY PERSONNEL: A eurrent listing for the current fiscal
year of the officers, directors, trustees, and principal
salaried executive staff officer, including their names and
addresses;

5. CONTRACTS: A signed copy of any and all current
contracts with any professional fund-raising counsel and
any professional solicitor, as required in § 57-54 of the
Code of Virginia (Contracts between charitable or civic
organizations and professional fund-raising counsel or
professional solicitors);

6. GOVERNING DOCUMENTS: If the organization is
incorporated, a copy of the certificate of incorporation,
articles of incorporation and any subsequent amendments
to those documents, or, if unincorporated, any other
governing documents;

7. BYLAWS: A copy of the organization's bylaws and any
subsequent amendments to that document; and

8. TAX EXEMPTION: If the charitable organization is listed
with the IRS as tax exempt, a copy of the IRS
determination letter and any subsequent notifications of
modification, or, if exempt status is pending, a copy of the
completed IRS application form as filed with the IRS.

B. Consolidated or "joint" registration. A statewide or national
charitable or civic organization may file a consolidated, or
"joint," registration with the commissioner, as described in
§ 57-49 B of the Code of Virginia (Registration of charitable
organizations), on behalf of its local chapters, which shall not
be considered complete unless accompanied by all
supporting documentation specified in subsection A of this
section, if:

1. The parent organization shares a group IRS exemption
status with its chapters and all financial reporting is
consolidated in the parent organization's IRS Form 990,
Form 990-PF, or Form 990-EZ, or in its certified annual
audit audited financial statements, or, if the organization's
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annual income is under $25,000, in its cettified treasurer's
report; or

2. Each chapter has its own separate IRS exemption
status, but the organization's articles of incorporation or
bylaws state that all financial matters are managed by the
parent organization and all financial reporting is
consolidated in the parent organization's IRS Form 990,
Form 990-PF, or Form 990-EZ, or in its certified annual
audit audited financial statements, or, if its annual income is
under $25,000, in its eertified treasurer's report.

C. Standard of reporting contributions. Any person required to
report contributions, pursuant to 8§ 57-49 of the Code of
Virginia (Registration of charitable organizations):

1. Shall report the gross contributions when the solicitation
does not include goods or services;

2. Shall report as gross contributions the valuation of any
goods or services solicited for resale. Such valuation shall
be determined as prescribed in the American Institute of
Certified Public Accountants (AICPA) standards for
reporting donated goods and services;

3. Shall report the gross contributions when the solicitation
includes the sale or donation of tickets for use by third
parties, or when the goods or services sold are of nominal
value; and

4. Shall report contributions, which may be for net
contributions only, when received from special events
including, but not limited to, dinners, dances, carnivals,
raffles and bingo games, when the goods or services
offered are of more than nominal value in return for a
payment higher than the direct cost of the goods or
services provided.

2 VAC 5-610-30. Renrewalof Annual registration.

A. Documentation required. Except as provided in subsection
B of this section, every charitable organization subject to
registration, pursuant to §57-49 of the Code of Virginia
(Registration of charitable organizations), shall file an annual
registration renewal with the commissioner on or before the
15th day of the fifth calendar month following the end of the
organization's fiscal year. Such registration shall not be
considered complete unless accompanied by all supporting
documentation, as follows:

1. FEE: The appropriate annual fee, specified on Form 102,

"Virginia Registration Statement for a Charitable
Organization," made payable to "Treasurer;
Commenwealth of Virginia';

2. FORM: The completed annualregistrationform; Form

102, "Virginia Registration Statement for a Charitable
Organization,” or the completed Unified Registration
Statement, with all questions answered, and with two
notarized signatures on the form, as specified on the form,
and with all required attachments;

3. FINANCIAL REPORT: A copy of one of the following:

a. The signed and completed IRS Form 990, Form 990-
PF, or Form 990-EZ, for the past fiscal year, with

Schedule A (Form 990), as required, and all attachments,
as filed with the IRS;era;

b. Certified apnnualaudit audited financial statements for
the past fiscal years; or;

c. If the annual income of the organization is less than
$25,000, a cettified treasurer's report for the past fiscal
year;

4. KEY PERSONNEL: A eurrent listing for the current fiscal
year of the officers, directors, trustees, and principal
salaried executive staff officer, including their names and
addresses;

5. CONTRACTS: A signed copy of any and all current
contracts with any professional fund-raising counsel and
any professional solicitor, as required by 8§ 57-54 of the
Code of Virginia (Contracts between charitable or civic
organizations and professional fund-raising counsel or
professional solicitors);

6. GOVERNING DOCUMENTS: If the organization is
incorporated, a copy of any certificate of incorporation, any
articles of incorporation, or amendments to these
documents, not previously filed with the commissioner, or, if
unincorporated, any amendments to the governing
documents not previously filed with the commissioner;

7. BYLAWS: A copy of any bylaws, or amendments to that
document, not previously filed with the commissioner; and

8. TAX EXEMPTION: If the organization is listed with the
IRS as tax exempt, a copy of any IRS determination letter
or subsequent notifications of modification, not previously
filed with the commissioner.

B. Consolidated, or "joint," registration. A statewide or
national charitable or civic organization may file a
consolidated, or "joint," registration with the commissioner, as
described in § 57-49 B of the Code of Virginia (Registration of
charitable organizations), on behalf of its local chapters,
which shall not be considered complete unless accompanied
by all supporting documentation specified in subsection A of
this section, if:

1. The parent organization shares a group IRS exemption
status with its chapters and all financial reporting is
consolidated in the parent organization's IRS Form 990,
Form 990-PF, or Form 990-EZ, or in its certified annual
audit audited financial statements, or, if the organization's
annual income is under $25,000, in its certified treasurer's
report; or

2. Each chapter has its own separate IRS exemption
status, but the organization's articles of incorporation or
bylaws state that all financial matters are managed by the
parent organization and all financial reporting is
consolidated in the parent organization's IRS Form 990,
Form 990-PF, or Form 990-EZ, or in its certified annual
audit audited financial statements, or, if its annual income is
under $25,000, in its certified treasurer's report.

C. Standard of reporting contributions. Any person required to
report contributions, pursuant to 8§ 57-49 of the Code of
Virginia (Registration of charitable organizations):
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1. Shall report the gross contributions when the solicitation
does not include goods or services;

2. Shall report as gross contributions the valuation of any
goods or services solicited for resale. Such valuation shall
be determined as prescribed in the American Institute of
Certified Public Accountants (AICPA) standards for
reporting donated goods and services;

3. Shall report the gross contributions when the solicitation
includes the sale or donation of tickets for use by third
parties, or when the goods or services sold are of nominal
value; and

4. Shall report contributions, which may be reported as the
net contributions only, when received from special events
including, but not limited to, dinners, dances, carnivals,
raffles and bingo games, when the goods or services
offered are of more than nominal value in return for a
payment higher than the direct cost of the goods or
services provided.

D. Extension of time to file. Any charitable organization that
cannot complete its registration renewal on or before the 15th
day of the fifth calendar month following the end of the
organization's fiscal year, may request in writing, as provided
in subsection E of 8§57-49 of the Code of Virginia
(Registration of charitable organizations), an extension of time
to file. Payment of fees is not required with such a request.
Fees are due when the registration is filed. A charitable
organization may request an extension of time to file, and an
extension may be granted under the following conditions:

1. The charitable organization shall send a letter to the
commissioner, stating that the organization is requesting an
extension of time to file its registration renewal. If the
organization has requested, from the IRS, an extension of
time to file its IRS Form 990, Form 990-PF, or Form 990-
EZ, the organization may send to the commissioner a copy
of the IRS extension request, in lieu of the letter.

2. If no time period is specified in the written request for
extension of time to file, the commissioner shall grant an
extension of time to file of 38 90 days.

3. If the charitable organization is unable to complete its
registration renewal within the time period granted by the
commissioner in the extension of time to file, the charitable
organization may request an additional extension of time to
file.

4. In any case, the extension or total of all extensions
requested from and granted by the commissioner shall be
for no longer than six months after the 15th day of the fifth
calendar month following the end of the organization's fiscal
year.

5. The organization's registration shall lapse if the annual
renewal is not filed by the 15th day of the fifth calendar
month following the end of the organization's fiscal year
and no extension of time to file is requested from and
granted by the commissioner, or if the annual renewal is
not filed by the end of the extension period granted. If the
organization's registration lapses, the organization shall file
an initial registration (and pay the initial registration fee in

addition to the annual registration fee), as prescribed by
2 VAC 5-610-20.

2 VAC 5-610-40. Exemption from annual registration.

A. Documentation required. Any charitable or civic
organization claiming exemption from annual registration,
pursuant to § 57-60 of the Code of Virginia (Exemptions),
shall file with the commissioner an application for exemption
from annual registration of-the-form-in-the-100-series{Forms

j on Form 100, "Virginia
Exemption Application for a Charitable or Civic Organization,"”
indicating the category of the exemption claimed. Such filing
shall not be considered complete unless accompanied by all
supporting documentation, as follows:

1. FEE: A check for $10, made payable to "Treasurer;
Commeonwealth of Virginia';

2. FORM: The completed applicable Form 100, "Virginia
Exemption Application for a Charitable or Civic
Organization” and applicable attachments, with all
questions answered, and with an officer's notarized

sighatures signature on the form;
3. FINANCIAL REPORT: A copy of one of the following:

a. For all organizations with prior financial history:

(1) The signed and completed IRS Form 990, 990-PF,
or 990-EZ, for the past fiscal year, with Schedule A
(Form 990), as required, and all attachments, as filed
with the IRS-er2a;

(2) Certified annuataudit-audited financial statements
for the past fiscal years; or;

(3) If the organization's annual income is less than
$25,000, a certified treasurer's report for the past fiscal

year; exceptthatwhen

b. For a newly organized charitable or civic organization
that has no financial history, a budget for the current
fiscal year shall be filed;

4. KEY PERSONNEL: A eurrent listing for the current fiscal
year of the officers, directors, trustees, and principal
salaried executive staff officer, including their names and
addresses;

5. CONTRACTS: A signed copy of all current contracts with
any professional fund-raising counsel and any professional
solicitor, as required in § 57-54 of the Code of Virginia
(Contracts between charitable or civic organizations and
professional fund-raising counsel or professional solicitors);

6. GOVERNING DOCUMENTS: Except as provided in
subdivision B 2 of this section, if the organization is
incorporated, a copy of the certificate of incorporation,
articles of incorporation and any subsequent amendments
to those documents, or, if unincorporated, any other
governing documents;

7. BYLAWS: Except as provided in subdivision B 2 of this
section, a copy of the organization's bylaws and any
subsequent amendments to that document; and
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8. TAX EXEMPTION: If the organization is listed with the
IRS as tax exempt, a copy of the IRS determination letter
and any subsequent notifications of modification, or, if tax
exempt status is pending, a copy of the completed IRS
application form, as filed with the IRS.

B. Additional documentation required for specific categories of
exemption. In addition to the documentation required in
subsection A of this section, the organization shall submit the
following documentation for the specific exemption application
forms category named below:

1. Ferm—100-A Category A, Educational institution
Institutions:

a. Educational institutions that do not confine solicitations
to their student body, alumni, faculty, trustees, and their
families, shall provide a copy of their accreditation
certificate, as proof of qualification for this exemption:
and.

b. Any foundation having an established identity with any
accredited educational institution shall provide a copy of
the institution's accreditation certificate, and a letter,
written by the principal, dean, or the head of the
institution by whatever name known, which states that
the institution recognizes and corroborates the
established identity.

2. Form—100-B Category B, Solicitation for a Named
Individual:: In the absence of articles of incorporation and
bylaws, the charitable organization shall file a copy of the
trust agreement or similar document which that includes the
following information:

a. The names of the persons who control the funds and
the fund account;

b. The number of signatures required to extract funds
from the fund account;

c. A statement that all contributions collected, without any
deductions whatsoever, shall be turned over to the
named beneficiary for his use; and

d. A statement in the event the named beneficiary dies
naming those persons to whom any funds remaining will
be distributed upon dissolution of the fund account.

3. Ferm—100-C Category C, Solicitations not to Exceed
$5,000-: A copy of the organization's budget for the current
calendar year, and copies of the eertified treasurer's reports
for the three previous calendar years, or for the calendar
years of the organization's existence, if less than three
years.

4. Ferm-100-B Category D, Membership Solicitation Only:

a. The charitable organization shall submit
documentation of the dues structure for each class of
members; and

b. The charitable organization shall submit copies of any
membership recruitment correspondence, for the past
two mailings.

5. Ferm-100-E Category E, Solicitations by a Nonresident
Charitable Organization-: A complete description of all
solicitations to be conducted in Virginia by the organization.

6. Ferm-100-F Category F, Solicitations Confined to Five or
Fewer Contiguous Cities and Counties:

a. The organization applying for this exemption (applicant
organization) shall submit a copy of each local solicitation
permit with the application for exemption:.

b. If the organization applying for this exemption
(applicant organization) grants money to another
charitable organization (grantee) that lies within the area
covered by this exemption, but pays the grantee's money
to the grantee's parent organization that lies outside the
area covered by the exemption, then the applicant
organization shall keep on file for three years a
statement, prepared by the parent organization, that the
funds are disbursed to the grantee.

7. Form—100-G Category G, Civic Organization:: No
additional documentation is required.

8. Form-100-H Category H, Health Care Institutions:: The
charitable organization shall submit a copy of one of the
following in support of the category of application:

a. The license issued by the State Department of Health
or by the State Department of Mental Health, Mental
Retardation and Substance Abuse Services;

b. Documentation to show that the health institution has
been designated by the Health Care Financing
Administration (HCFA) as a federally qualified health
center;

c. A copy of the HCFA-issued rural health clinic
certificate;

d. A copy of the free clinic's purpose as stated in its
governing documents; or

e. If applying as a supporting organization, a copy of the
health care institution’s documentation (as specified in
subdivision 8 a, b, c, or d of this subsection) and a letter
from the health care institution’s president, or head by
whatever name known, acknowledging that the
supporting organization exists solely to support the health
care institution. If more than one health care institution is
supported, supply this documentation for each health
care institution.

For any year in which a federally qualified health center
fails to qualify for such designation, that health center shall
register on Form 102, "Virginia Registration Statement for a
Charitable Organization," in accordance with § 57-49 of the
Code of Virginia (Registration of charitable organization)
and 2 VAC 5-610-20, or submit any other applicable
exemption application, in accordance with § 57-60 of the
Code of Virginia (Exemptions) and 2 VAC 5-610-40.

9. Category |, Nonprofit Debt Counseling Agencies: A copy
of the nonprofit debt counseling license issued by the State
Corporation Commission, pursuant to § 6.1-363.1 of the
Code of Virginia.
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10. Category J, Area Agencies on Aging: A copy of the
agreement between the charitable organization and the
Virginia Department for the Aging, pursuant to § 2.2-703 A
6 of the Code of Virginia, which designates the organization
as an area agency on aging.

11. Category K, Trade Associations:
documentation required.

No additional

12. Category L, Labor Unions, Labor Associations, and
Labor Organizations: No additional documentation
required.

C. Consolidated, or "joint," exemptions. A consolidated, or
"joint," exemption from annual registration, as described in
§ 57-60 {e) C of the Code of Virginia (Exemptions), will apply
to those local chapters, branches, or affiliates which belong to
a network membership. In this instance, the parent
membership organization shall submit the consolidated
application on behalf of its local chapters, branches, or
affiliates, and, if exempted, shall submit a membership roster
annually to the commissioner. If the exemption category is of
a local nature, such as for civic organizations, the exemption
shall apply to the local chapters, but not to the parent
organization, if the parent organization, in this instance, is
soliciting contributions statewide. In this instance, the parent
organization shall file its own application for exemption under
§ 57-60 of the Code of Virginia (Exemptions), if applicable, or
its own annual registration under § 57-49 of the Code of
Virginia (Registration of charitable organizations).

D. Primary name. The charitable or civic organization shall
include in all solicitations the primary name under which it is
registered with the commissioner.

E. Use of another charitable or civic organization’s name in an
appeal by a charitable or civic organization. Pursuant to § 57-
57 C of the Code of Virginia (Prohibited acts), if the charitable
or civic organization uses the name of another charitable or
civic organization in its own solicitation, it shall submit Form
121, “Consent to Solicit,” for each charitable or civic
organization named in its own solicitation.

F. Preprinted return addresses. Pursuant to § 57-57 L of the
Code of Virginia (Prohibited acts), the preprinted address on
any return envelope, prepared under the direction of the
charitable or civic organization and provided to a potential
donor, that is not addressed to the charitable or civic
organization’s own primary address shall include the name of
the business located at the address on the return envelope in
the following format:

ABC Charity

c/o XYZ Company
111 Main Street (#)
City, ST Zip Code

The name on line two may be the name of the professional
fund-raising counsel or solicitor, a third party caging company
or bank, a commercial mail receiving agency, or other
receiver, but in any case must be the name of the company
that actually resides at the preprinted address on the return
envelope. This requirement does not apply to mail addressed
to a United States Post Office box, rented from the U.S.
Postal Service.

2 VAC 5-610-50. Discontinuance of solicitations in
Virginia.

A. Ceasing solicitations. If a charitable or civic organization
ceases to solicit contributions in Virginia, the charitable or
civic organization shall notify the commissioner on or before
the 15th day of the fifth month following the end of the
organization's fiscal year, and shall submit a copy of the
signed and completed IRS Form 990, 990-PF, or 990-EZ, for
the past fiscal year, with Schedule A (Form 990), as required,
and all attachments, as filed with the IRS, or a certified annual
audit audited financial statements for the past fiscal year, or, if
the organization's annual income is less than $25,000, a
certified treasurer's report for the past fiscal year.

B. Dissolution of a charitable or civic organization. Upon a
charitable or civic organization's dissolution, the organization
shall submit a copy of its certificate of dissolution and a
statement showing the distribution of its funds. Such
statement shall be a copy of the IRS Form 990, Form 990-PF,
or Form 990-EZ, with Schedule A (Form 990), as required,
and all attachments, as filed with the IRS upon dissolution, or
a certified anpyalaudit audited financial statements, or, if
annual income is less than $25,000, a certified treasurer's
report, showing the distribution of its funds.

PART III.
RULES GOVERNING A PROFESSIONAL FUND-RAISING
COUNSEL.

2 VAC 5-610-60. Registration of a professional fund-
raising counsel.

A. Documentation required for registration. Any professional
fund-raising counsel subject to registration, pursuant to § 57-
61 of the Code of Virginia (Registration of professional fund-
raising counsels and solicitors), shall file a registration
statement with the commissioner. Such registration shall not
be considered complete, unless accompanied by all
supporting documentation, as follows:

1. FEE: Annual fee of $100, made payable to "Treasurer;
Commenwealth of Virginia';

2. FORM: The completed Form 103, "Virginia Registration
Statement for a Professional Fund-raising Counsel," with all

questions answered, and with an officer's notarized
sighatures signature on the form; and

3. CONTRACTS: A signed copy of any and all current
contracts with charitable or civic organizations soliciting in
Virginia, as required by 8§ 57-54 of the Code of Virginia
(Contracts between charitable or civic organizations and
professional fund-raising counsel or professional solicitors).

B. Preprinted return addresses. Pursuant to § 57-57 L of the
Code of Virginia (Prohibited acts), the preprinted address on
any return envelope, prepared under the direction of the
professional fund-raising counsel and provided to a potential
donor, that is not addressed to the charitable or civic
organization’s own primary address shall include the name of
the business located at the address on the return envelope in
the following format:

ABC Charity
c/o XYZ Company
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111 Main Street (#)
City, ST Zip Code

The name on line two may be the name of the professional
fund-raising counsel, a third party caging company or bank, a
commercial mail-receiving agency, or other receiver, but in
any case must be the name of the company that actually
resides at the preprinted address on the return envelope. This
requirement does not apply to mail addressed to a United
States Post Office box, rented from the U.S. Postal Service.

PART IV.
RULES GOVERNING A PROFESSIONAL SOLICITOR.

2 VAC 5-610-70. Rules governing a professional solicitor.

A. Decuments Documentation required for registration. Any
professional solicitor subject to registration, pursuant to § 57-
61 of the Code of Virginia (Registration of professional fund-
raising counsel and solicitors), shall file a registration
statement with the commissioner. In accordance with § 57-61
A of the Code of Virginia (Registration of professional fund-
raising counsels and solicitors), a professional solicitor may
register for and pay a single fee on behalf of all its members,
officers, agents (including any subcontractors) and
employees. For any specific campaign, any agent or
subcontractor not directly under contract or agreement to the
registered professional solicitor must file its own registration.
Such registration shall not be considered complete unless
accompanied by all supporting documentation; as follows:

1. FEE: Annual fee of $500, and late filing fee of $250, if
applicable, made payable to "Treasurer—Cemmonwealth of
Virginia";

2. FORM: The completed Form 104, "Virginia Registration
Statement for a Professional Solicitor,” with all questions
answered, and with an officer's notarized signatures
signature on the form;

3. An-enforceable-bond,—in-the form-as-hereinpreseribed;
BOND: The completed Form 105, "Bond,"” in the sum of
$20,000 with corporate surety authorized by the State
Corporation Commission to act as a surety within the
Commonwealth;

4. GOVERNING DOCUMENTS: A copy of the certificate
and articles of incorporation, if the solicitor is incorporated,
and, if a nonresident (foreign) partnership or corporation,
the certificate to do business in Virginia, as required by the
State Corporation Commission; and

5. CONTRACTS: A signed copy of any and all current
contracts with charitable or civic organizations soliciting in
Virginia, as required by 8§ 57-54 of the Code of Virginia
(Contracts between charitable or civic organizations and
professional fund-raising counsel or professional solicitors)
and all current contracts with any agents or subcontractors
hired to fulfil the terms of the contracts with those
charitable or civic organizations.

B. Written authorization from charitable erganization
organizations. No professional solicitor or subcontractor shall
solicit in the name of, or on behalf of, any charitable or civic
organization unless such solicitor has filed with the
commissioner one copy of a written authorization from two

officers of such organization, as required in subsection F of
§ 57-57 of the Code of Virginia (Prohibited acts). A-copy—of
the-a ual €9 |t.aet’ Sg.'|9d By-two-officers ol the-¢ |aF| tab.e of
year; Such written authorization shall be submitted on the
Form 121, "Consent to Solicit," feralyears-subseguentto-the
initialyear-of-the—eentract or Form 120, "Solicitation Notice."
Form 121, “Consent to Solicit,” shall be submitted by the
professional solicitor for each agent or subcontractor
authorized by the charitable or civic organization to conduct
the fund-raising campaign. Form 121, “Consent to Solicit,”
shall be submitted by the professional solicitor for each
charitable or civic organization named in a fund-raising
campaign, in addition to the charitable or civic organization
with which the professional solicitor has a contract or
agreement.

C. Disclosures.

1. Pursuant to 8 57-55.2 of the Code of Virginia (Charitable
solicitation disclosure), each professional solicitor shall, in
the course of a an oral solicitation:

Z4-a. Identify himself by:
& (1) Disclosing his own real first name and surname;

b- (2) Disclesing Stating affirmatively that he is a "paid
solicitor"; and

& (3) Disclosing the primary name under which the
professional  solicitor is registered with the
commissioner or if he is employed by a subcontractor,
disclosing the primary name of the subcontractor as
identified on Form 121, "Consent to Solicit"; and

2-b. Identify his employing charitable or civic organization
by disclosing the primary name, as registered with the
commissioner, of the charitable or civic organization for
which the solicitation is being made.

An example of the disclosure for a professional solicitor
would be: “This is John Doe, a paid solicitor of XYZ
Company. I'm calling on behalf of DEF Charity.”

An example of the disclosure for a subcontractor would
be: “This is John Doe, a paid solicitor of XYZ Company.
I'm calling on behalf of DEF Charity.”

An example of the disclosure for an employee of a
subcontractor would be: “This is John Doe, a paid
solicitor of ABC subcontractor. I'm calling on behalf of
DEF Charity.”

2. Pursuant to clause (ii) of §57-55.2 of the Code of
Virginia  (Charitable  solicitation  disclosure), each
professional solicitor shall, in the course of a written
solicitation, include the following statement: “The
professional solicitor conducting this campaign, (primary
name of professional solicitor), files a financial report for
each campaign it conducts. Copies of these financial
reports are available from the Virginia Office of Consumer
Affairs, P.O. Box 1163, Richmond, VA 23218."” This
statement shall be in bold typeface no smaller than 10-point
with grammatically correct capitalization and lower case
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letters. The statement shall appear on the front side of the
document on a portion that is retained by the potential
donor.

3. Pursuant to § 57-57 L of the Code of Virginia (Prohibited
acts), the preprinted address on any return envelope,
prepared under the direction of the professional solicitor
and provided to a potential donor, that is not addressed to
the charitable or civic organization’s own primary address
shall include the name of the business located at the
address on the return envelope in the following format:

ABC Charity

c/o XYZ Company
111 Main Street (#)
City, ST Zip Code

The name on line two may be the name of the professional
solicitor, a third party caging company or bank, a
commercial mail-receiving agency, or other receiver, but in
any case must be the name of the company that actually
resides at the preprinted address on the return envelope.
This requirement does not apply to mail addressed to a
United States Post Office box, rented from the U.S. Postal
Service.

D. Contribution collection devices.

1. Pursuant to subsections A and D and subdivisien—E
clause (i) of subsection F of § 57-61 of the Code of Virginia
(Registration of professional fund-raising counsel and
solicitors), for a solicitation campaign employing collection
devices including, but not limited to, vending machines or
canisters, the professional solicitor shall maintain a record
listing each establishment in which a collection device is
placed including:

a. The name of the establishment;
b. The primary address of the establishment;

c. The name of the person in the establishment who
granted permission to place the collection device there;

d. The date the collection device was placed in the
establishment; and

e. The date on which the collection device was removed.

2. The professional solicitor employing contribution
collection devices shall comply with the disclosure
provisions of subsection C of this section, and with the
campaign documents provisions of subsection E of this
section.

E. Fund-raising campaign forms.

1. The professional solicitor shall submit the Form 120,
"Solicitation Notice," and the Form 130, "Final Accounting
Report," fund-raising—ecampaigh—forms; as required in
subsections A and D of § 57-61 of the Code of Virginia
(Registration of professional fund-raising counsel and
solicitors), and such forms shall not be considered as filed
unless all questions are answered and contain original
signatures of all required parties.

2. The professional solicitor shall submit the completed
Form 120, "Solicitation Notice":

a. Prior to any fund-raising campaign; and

b. Annually, on or before the anniversary of the contract
date, for any continuous fund-raising campaign.

3. The professional solicitor shall submit an amended Form
120, “Solicitation Notice,” within seven days of any changes
to information previously submitted.

3- 4. The professional solicitor shall submit, upon
cancellation of a fund-raising campaign prior to any
solicitations, a copy of the completed Form 120,
"Solicitation Notice-ferm," previously filed, with a statement
indicating that the campaign has been eancelled canceled.
If a campaign is canceled after solicitations have begun,
the professional solicitor shall notify the commissioner of
the cancellation within seven days of the cancellation and
submit Form 130, “ Final Accounting Report,” in
accordance with §57-61 E of the Code of Virginia
(Registration of professional fund-raising counsels and
solicitors) and this section.

4. 5. The professional solicitor shall submit the Form 130,
"Final Accounting Report":

a. Not later than 90 days after the completion date of the
speeific—event solicitation campaign, or in accordance
with extensions granted pursuant to § 57-61 E of the
Code of Virginia (Registration of professional fund-raising
counsels and solicitors), and any subsequent changes in
the information submitted shall be reported every 90 days
thereafter, for a fund-raising campaign of finite duration;

which-includes-a-speeific-event; and

b. On an annual basis, not later than 90 days after the
anniversary of the contract date, or in accordance with
extensions granted pursuant to § 57-61 E of the Code of
Virginia (Registration of professional fund-raising
counsels and solicitors), for a continuous fund-raising
campaign.

Form 130, “Final Accounting Report,” shall not be
considered as filed if the completed form does not contain
original signatures or if any blanks are not filled in or
attachments are missing. Any applicable late filing fees,
pursuant to § 57-61 E of the Code of Virginia (Registration
of professional fund-raising counsels and solicitors), will
continue to accrue until a completed Form 130, “Final
Accounting Report,” is filed.

5. 6. The professional solicitor shall maintain during the
solicitation, and for a period of three years thereafter,
written commitments, on the Form 132, "Commitment for
Receipt of Donated Tickets," of each person or charitable
or civic organization to accept tickets and specifying the
number of persons on whose behalf tickets were to be
accepted. Such completed forms shall be submitted after
notice from the commissioner to produce such, pursuant to
subsection M of § 57-57 of the Code of Virginia (Prohibited
acts).

. Subcontractors.

1. Filing requirements.
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a. Any subcontractor operating under a contract or
agreement with a registered professional solicitor shall be
treated as an agent of that professional solicitor and is
not required to register.

b. Any agent (but not an employee) of a subcontractor
operating under a contract or agreement with that
subcontractor to solicit shall register separately.

2. Authorizations to solicit.

a. Subcontractors shall operate under a written contract
and such contract shall be filed with the Commissioner,
pursuant to subdivision A 5 of this section.

b. Subcontractors shall have written authorization from
two officers of the charitable or civic organization to solicit
on their behalf. Such authorization may be filed on Form
121, “Consent to Solicit.”

3. Subcontractors shall keep records in accordance with
§57-61 F of the Code of Virginia (Registration of
professional fundraising counsels and solicitors) and shall
furnish either the originals or copies to the registered
professional solicitor.

PART V.
GENERAL PROVISIONS.

2 VAC 5-610-80. General provisions.

A. Deceptive names. No charitable or civic organization,
professional solicitor or other person shall solicit contributions
using a word, name, symbol or device or any combination
thereof, or identifying itself or its client with a word, name,
symbol or device or any combination thereof, whieh that is
likely to cause confusion, or to cause mistake, or to deceive
the public by:

1. Using a name which that may cause an entity to be
confused with or mistaken for another previously registered
or exempt entity; or

2. Using a name which that may cause a professional
solicitor to be confused with or mistaken for a charitable or
civic organization, or mistaken for having the status of a
charitable or civic organization.

0 j 0 j v j i
8-—Primary-name.The charitableor—civic—organizationshall
ikide-in-all ISEI'S'EE“G S-the-pi .'EM ame-tRder-which-it-is

€ B. Financial standards. Fiscal records shall be kept in
accordance with the standards and practices as specified in
§ 57-53 of the Code of Virginia (Records to be kept by
charitable organizations), or generally accepted accounting
principles and reporting practices of the organization's
particular field as recognized by the American Institute of
Certified Public Accountants.

C. Disclosure by for-profit organizations. Every professional
solicitor that solicits contributions for a for-profit organization
and every for-profit organization required to issue a written
statement for contributions received shall include in the
disclosure required by 8§ 57-55.2:1 of the Code of Virginia
(Solicitations by for-profit organizations) a statement that the

contributors’ donations are not tax-deductible on the
contributors’ income tax returns.

D. Filing on a holiday. When the date for the annual renewal
of registration of a charitable organization, professional fund-
raising counsel, or professional solicitor falls on a Saturday,
Sunday, or a state or federal holiday, filing shall be due on the
next day whieh that is not a Saturday, Sunday, or a state or
federal holiday.

E. Change in information filed. Except as otherwise provided
by the Code of Virginia or by this chapter, every registered
charitable organization, every professional fund-raising

counsel and every professional solicitor shall report to the
commissioner, in writing, any change in information previously
filed with the commissioner, within seven days after the
change occurs.

NOTICE: The forms used in administering 2 VAC 5-610,
Rules Governing the Solicitation of Contributions, are not
being published due to the large number; however, the name
of each form is listed below. The forms are available for public
inspection at the Department of Agriculture and Consumer
Services, 1100 Bank Street, Suite 1101, Richmond, Virginia,
or at the office of the Registrar of Regulations, General
Assembly Building, 2nd Floor, Richmond, Virginia.

FORMS

Request for Exemption from Annual Registration, OCA-100
(eff. 3/01).

Virginia Registration Statement for a Charitable Organization,
OCA-102 (rev. 3/01).
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: Registration
Statement for a Professional Fund -raising Counsel, Ferm
103eff-3/14/91 OCA-103 (rev. 3/01).

Virginia—Exemption—Application—Virginia  Registration
Statement for a Professional Solicitor, Form-104,—eff3/14/91
OCA-104, (rev. 3/01).

Professional Solicitor's Bond, OCA-105 (rev. 3/01).
Solicitation Notice, OCA-120 (rev. 3/01).

Consent to Solicit, ef&-3/44/91 OCA-121 (rev. 3/01).
Solicitati ice.eff .

Final Accounting Report, eff-3/24/91 OCA-130 (rev. 3/01).

Schedule A, Accounting for All Ticketing Sales, Including
Solicitation for Donated Tickets, OCA-131 Schedule A (eff.
3/01).

Commitment for Receipt of Donated Tickets, ef—3/14/91
OCA-132 (rev. 3/01).

VA.R. Doc. No. R00-273; Filed October 1, 2001, 4:11 p.m.

*

TITLE 8. EDUCATION

BOARD OF EDUCATION

Extension of Public Comment Period

Title of Requlation: 8 VAC 20-630. Standards for State-
Funded Remedial Programs.

Statutory Authority: § 22.1-199.2 of the Code of Virginia.

The Board of Education hereby announces that the official
public comment period for the regulation entitled 8 VAC 20-
630, Standards for State-Funded Remedial Programs has
been extended. Written comments will be received until
November 26, 2001. The proposed regulation was published
in 17:18 VA.R. 2497-2500 May 21, 2001 (website address:
http://legis.state.va.us/codecomm/register/vol17/v17i18.pdf).

Written comments on the proposed regulations may be
submitted to Ms. Kathleen Smith, Specialist for Early
Childhood Education/Remediation, Department of Education,
P.O. Box 2120, Richmond, VA 23218-2120; telephone (804)
786-5819 or FAX (804) 225-2524.

For additional information or to request a copy of the
proposed regulation, please contact Ms. Smith at the above
address or via the Department of Education website at
http://www.pen.k12.va.us.

VA.R. Doc. No. R00-151; Filed October 3, 2001, 10:42 a.m.

*

TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

Title of Requlations: Regulations for the Control and
Abatement of Air Pollution (Rev. G0O).

9 VAC 5-40. Existing Stationary Sources (repealing 9 VAC
5-40-160 through 9 VAC 5-40-230).

9 VAC 5-50. New and Modified Stationary Sources
(repealing 9 VAC 5-50-160 through 9 VAC 5-50-230).

9 VAC 5-60. Hazardous Air Pollutants (adding 9 VAC 5-60-
200 through 9 VAC 5-60-270 and 9 VAC 5-60-300 through
9 VAC 5-60-370).

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Public Hearing Date: December 7, 2001 - 9 a.m.
Public comments may be submitted until 4:30 p.m. on
December 24, 2001.
(See Calendar of Events section
for additional information)

Agency Contact: Dr. Kathleen Sands, Policy Analyst, Office of
Air Regulatory Development, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4413, FAX (804) 698-4510, or e-mail
krsands@deq.state.va.us.

Basis: Section 10.1-1308 of the Code of Virginia authorizes
the State Air Pollution Control Board to promulgate
regulations abating, controlling and prohibiting air pollution in
order to protect public health and welfare.

Purpose: The purpose of the regulations is to require source
owners to limit emissions of toxic pollutants to a level that will
not produce ambient air concentrations that may cause or
contribute to the endangerment of human health. The
proposed amendments are being made (i) to reduce the
regulatory burden of the state's toxic pollutant program on
industry in order to ensure that the state's enforcement
resources are used in the manner best suited to protecting
public health and welfare; and (i) to render the state toxic
pollutant program consistent with the federal Clean Air Act,
according to a determination made pursuant to the review of
existing regulations mandated by Executive Order 15(94).

Substance:

1. The list of toxic air pollutants covered by the regulations is
limited to the 188 substances regulated under § 112 of the
federal Clean Air Act. This has been Virginia's policy and
practice at least since 1991, but that practice has not been
clearly articulated in the regulation.

2. Those source categories that are subject to an emission
standard under § 112 of the federal Clean Air Act or that have
been determined by the EPA to require no regulation are
exempted from applicability. Under the current rules, sources
must comply with both federal and state regulations. If,
therefore, the state rules were to require a more stringent
control of emissions than that required by the federal
maximum achievable control technology standard (MACT),
the source would have to comply with the MACT and perform
whatever additional actions were necessary to bring the
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source into compliance with the state standard. Under the
new rules, sources need only comply with one set of
regulations, either federal or state, not both.

Issues:

Public: The proposed regulatory action will have three primary
advantages for the public. First, although the cost of
compliance with the amended regulations will initially be the
same as the cost of compliance with the current regulations,
as more federal MACT standards are promulgated, sources
will be eliminated from applicability, thus reducing sources'
compliance costs as well as the indirect costs to the taxpayer.
Second, because the relationship between the state and
federal programs will be clarified and the two programs will no
longer overlap, the compliance burden on sources will be
reduced. Third, the environmental community will be assured
that the state program will provide adequate protection for
public health until the federal program is fully implemented.
The proposed regulatory action will have no disadvantages
for the public.

Department: The primary advantage to the department and
the Commonwealth will be the reduction of enforcement
costs. Because the amended regulations will be clearer and
easier to comply with than the current regulations, and
because the relationship between the state and federal
programs will be clarified, sources will comply more readily.
Thus, enforcement costs will be reduced, allowing the
department to divert scarce resources to other areas. The
proposed regulatory action will have no disadvantages for the
department or the Commonwealth.

Localities Particularly Affected: There is no locality which will
bear any identified disproportionate material air quality impact
due to the proposed regulation which would not be
experienced by other localities.

Public Participation: The department is seeking comment on
the proposed regulation and the costs and benefits of the
proposal. The department is also seeking comment on the
impacts of the proposed regulation on farm and forest lands.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The toxic pollutant
emissions sources that are subject to or exempted from
federal regulations will no longer be required to comply with
the state regulations. In addition, the proposed changes will
clarify that the toxic pollutants subject to these regulations are
those listed in the federal Clean Air Act.

Estimated economic impact. Hazardous air pollutants, also
known as toxic air pollutants from new, modified, or existing
stationary sources are regulated under the current
regulations. These pollutants may exist as particulate matter
or as gases, and include metals, other particles, gases
absorbed onto particles, and vapors from fuels and other
sources. Examples of toxic air pollutants include benzene,
which is found in gasoline; perchlorethlyene, which is emitted
from some dry cleaning facilities; and methylene chloride,
which is used as a solvent and paint stripper by a number of
industries. Toxic pollutants may originate from natural sources
such as the radon gas coming up from the ground or from the
manmade sources. Most air toxics originate from manmade
mobile, indoor, and stationary sources. Stationary sources
include chemical plants, steel mills, oil refineries, power
plants, and hazardous waste incinerators. These sources may
release air toxics from equipment leaks, during transfer of
materials from one location to another, or during discharge
through emission stacks or vents. The Department of
Environmental Quality (the agency) indicates that the
Commonwealth has significant air emissions of hazardous air
pollutants. In 1999, Virginia was ranked 22nd in the nation for
total releases of toxic chemicals; 75% of those releases were
into the air.

The emissions of toxic substances into the air can be
damaging to human health and to the environment. Human
exposure to these toxics at sufficient concentrations and
durations can result in increased chance of getting cancer,
poisoning, and rapid onset of sickness, such as nausea or
difficulty in breathing. Other less measurable effects include
immunological, neurological, reproductive, and developmental
problems. Pollutants deposited onto soil or into lakes and
streams where they are taken up by plants and ingested by
animals affect ecological systems and eventually human
health through consumption of contaminated food.

State and federal regulatory approaches to toxic pollutants
have evolved in two distinct periods. Between 1970 and 1990,
the Environmental Protection Agency (EPA) provided a
framework for protecting people and the environment from the
harmful effects of toxic pollutants through establishing risk-
based standards. According to the agency, the decision-
making process was slow and only a limited number of
national emission standards were promulgated. The process
was lengthy, involving a determination of a critical level that
triggered significant health effects, followed by a
determination of those industry categories that contributed the
highest emission level of the hazardous air pollutants under
review. Concurrent with the slow progress of the federal
assessment of toxic pollutants, a series of significant chemical
accidents occurred worldwide, including the kepone incident
that took place in Hopewell, Virginia 25 years ago. These
circumstances led the State Air Pollution Control Board and
policy-making groups in many other states to develop state-
specific regulations for toxic pollutants. The states wanted a
more expeditious process to assess and regulate hazardous
pollutants than that used at the federal level. Many states,
including Virginia, used occupational standards and
extrapolated them for use in the ambient air. In short, the lack
of confidence in federal regulations led to the development of
the state regulations to address the toxic pollutants. However,
the agency believes that since 1990, EPA has made
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significant improvements in the federal regulations concerning
toxic air pollutants.

According to the agency, by the late 1980s, the federal
government realized that its approach to the evaluation and
regulation of toxics was not addressing the problem quickly
enough. Instead of taking the health-based approach, the
1990 Clean Air Act accelerated the process. First, it
established a list of 188 critical hazardous air pollutants.
Then, directed EPA to first use a technology-based approach
to significantly reduce emissions of air toxics from major
sources of air pollution, and then use a risk-based approach
to address any remaining, or residual health risks. Under the
technology-based approach, EPA sets source categories and
standards to control the emissions of air toxics. These rules,
known as maximum achievable control technology (MACT)
standards, are based on emissions levels that are already
being achieved by the better-controlled and lower-emitting
sources in an industry. EPA issued 45 air toxics rules to date,
which cover many major industrial sources, such as chemical
plants, oil refineries, aerospace manufacturers, and steel
mills, as well as categories of smaller sources, such as dry
cleaners, commercial sterilizers, and secondary lead
smelters. Unlike other rules, there are no emission limits in
MACT standard itself. However, the rules do provide
significant ambient air concentration guidelines as a
mechanism for EPA to require the source, on a case-by-case
basis, to reduce emissions after analysis and review.

The proposed amendments will provide an exemption from
state regulations for those sources that are subject to or
exempt from the federal hazardous air pollutant standards.
Under the current rules, sources must comply with both
federal and state regulations. Thus, the sources have to
comply with the MACT rules and perform additional actions
necessary to bring the source into compliance with the state
regulations. Under the proposed amendments, the sources
that are subject to an emission standard under 8112 of the
federal Clean Air Act or that have been determined by EPA to
require no regulation will be exempted from applicability of the
state regulations. Thus, the sources will comply with only one
set of regulations, either federal or state, but not both. During
the development and evaluation of the federal MACT
standards, the state program will remain in effect, but more
sources will be exempt gradually as federal toxic rules are
developed. The proposed amendments will phase out the
applicability of the state air toxics program to the sources as
they become regulated under the rapidly maturing federal
program.

The proposed amendments are expected to produce various
cost savings. A significant source of the cost savings is the
reduced number of reviews for toxics. The agency currently
issues new source review (NSR) permits and permit
modifications to an average of 866 sources annually.! Of
these 866 sources, approximately 300 major sources have
toxics conditions written into their permits, and about 88
sources receive a toxics review as part of their evaluation

* This figure is derived from agency’s Comprehensive Environmental Database
System. Several members of the agency engineering staff provided other
estimates in this analysis.

each year. Each review requires about 40 to 80 hours of time
on the part of the agency permit writer and costs the state
about $1,040 to $2,080 per source.” Under the proposed
amendments, approximately two-thirds of these sources
might be either subject to a federal MACT standard or exempt
from regulation by the federal government. In both cases,
these sources would be exempt from the revised state toxics
program. This would save the state the staffing needs for
about 59 toxics reviews annually, or about $61,383 to
$122,767. The current staff assigned to these duties is
expected to be utilized in other tasks.

Of the 88 sources that get a toxics review, about nine sources
may also require approximately 8 to 16 hours of research on
the part of an environmental specialist at the agency to
assess the risks through technical research and consulting.
This research generally costs the state $208 to $416 per
source.®> Under the proposed revised state toxics program,
about nine sources would probably be subject to a federal
MACT standard and therefore exempt from the state program.
This is expected to save the agency about $1,872 to $3,745
in risk assessment costs annually.

About four of the 88 sources that get a toxics review annually
are required to have toxics modeling done. The toxic
modeling uses a computer to estimate concentrations of
pollutant emissions in specific geographic areas. These four
sources that require modeling are expected to be subject to
federal MACT standards. The federal regulations do not
require modeling. Thus, all of the modeling costs are
expected to be saved. The modeling usually costs $20,000 to
$50,000 per source. The agency has the obligation to do the
modeling but the source may choose to undertake this task.
About half of these sources choose to hire consultants to do
the modeling; for the other half, the agency does it. The
annual total cost savings is expected to be about $80,000 to
$200,000 for the regulated community and for the state
together.

There are other expected cost savings from permit
modifications. The agency’s permit application procedures
look back at historical emissions changes in addition to the
emissions changes directly resulting from the physical or
operational change to determine applicability. For sources
with fully permitted facilities, applying for a modification
means organizing and verifying information already set out in
the permits in effect for the source. This effort is time-
consuming and costs the source approximately $4,200.
Under the proposed revised state toxics program, it is
expected that all of these amendment costs would be
eliminated for approximately 22 sources that receive permit
amendments annually because MACT sources will be subject
to the federal program. This is expected to save the regulated
community approximately $92,400 annually.

% The cost for a permit writer is estimated for a salaried classified employee
earning about $38,645 annually. The hourly cost of this employee's time is $26.

® The cost for an environmental specialist is estimated for a salaried classified
employee earning about $46,183 annually. The hourly cost of this employee's
time is $31.

* The Agency
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The agency does not expect any increases in health risks.
According to the agency, the proposed changes should not
directly produce an increase in the number of sources and an
increase in the types and quantity of pollutants emitted.
However, expected cost savings are likely to promote
business activities of regulated toxics sources as they will be
able to offer slightly cheaper services or products.® This may
indirectly cause a very small increase in the quantity of
regulated pollutants emitted.

It is also proposed to reduce the number of regulated
pollutants to those regulated under the federal program. The
list of toxic air pollutants covered by the regulations will be
limited to the 188 substances regulated under § 112 of the
Clean Air Act. According to the agency, this has been
Virginia's policy and practice at least since 1991, but that
practice has not been articulated in the regulation. The policy
required focus on a number of important chemicals. Prior to
1991 the policy required regulation of 364 pollutants included
in American Conference of Government Industrial Hygienists.
In 1991, the policy was revised to focus on 188 pollutants
listed in 8112. The agency has not been enforcing regulations
for the other pollutants not listed in §112 since then. This was
because emission levels were too low, there was not enough
staff, the agency did not have emissions factors for many
pollutants, and output emissions contained many different
toxics making them difficult to regulate. The proposed
changes incorporate the current practice into regulations.
Since there will be no change in practice, this proposed
amendment is not expected to have a significant economic
impact.

In addition, the amended regulations are expected to be
clearer than the current regulations. The proposed
clarifications include that the owner should originate the
request for exemption, that the outdoor applications of
pesticide are exempt from regulations, and that the fugitive
emissions should be included in determining a source’s
potential to emit. These clarifications are expected to help the
enforcement staff at the agency and the regulants.

Businesses and entities affected. Approximately 300 toxics
pollutant sources may be subject to this proposal and about
59 sources may be affected annually.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The proposed changes are
likely to reduce staffing needs of the agency and the toxics
consultants combined by about two full-time positions. Some
of the savings in staffing needs are likely to accrue to the
agency and are likely to be utilized in other tasks. On the
other hand, lower costs associated with toxic pollutants may
stimulate business activities of regulated sources and
increase labor demand by a small margin. Thus, the net effect
of the proposed changes on employment cannot be
determined.

® Personal conversations with Tom Knauer, a representative for the Virginia
Manufacturers Association, indicated that such increases in production are
likely to be insignificant.

Effects on the use and value of private property. To the extent
that the reduced costs to the regulated sources improve
profits, a small increase in the value of toxic sources is
expected.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.

Summary:

The rules establish emission standards consisting of control
technology and other requirements that limit source
emissions of toxic pollutants to a level that will not produce
ambient air concentrations that may cause or contribute to
the endangerment of human health. Unlike other rules,
there are no definitive emission limits in the emission
standard itself. However, the rules do provide significant
ambient air concentration guidelines as a mechanism for
the agency to require the owner, on a case-by-case basis,
to reduce emissions after analysis and review by the
department.

This regulatory action amends the current state toxic
pollutant rules to (i) reduce the number of regulated
pollutants to those regulated under the federal program and
(ii) exempt from applicability those sources that are subject
to a federal hazardous air pollutant standard. This action
will integrate the state's program more logically with the
federal Clean Air Act and transfers the standards from
9 VAC 5-40 and 9 VAC 5-50 into 9 VAC 5-60.

Article 3 4.
Emission Standards for Toxic Pollutants from Existing
Sources (Rule 4-3 6-4).

9 VAC—5-40-160 9 VAC 5-60-200. Applicability and
designation of affected facility.

A. Regardless-of the provisions-6f 9-\VAC 5-40-10-and; Except
as provided in subsections C, D, and E of this section, the
affected facility to which the provisions of this article apply is
each facility-or-eperation stationary source that emits or may
emit any toxic pollutant and which is not subject to Article 3 5
(9-VAC—5-50-160 9 VAC 5-60-300 et seq.) of 9-VAC-5
Chapter 50 60. Implementation of this article shall occur upon
notification to the owner by the board through means such as
an information request from the board or an operating permit
review under 9-AC-5-80-40 Article 5 (9 VAC 5-80) of Part Il
of Chapter 80.
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potiey:

G- B. The provisions of this article apply throughout the
Commonwealth of Virginia.

D-—Exemption-determination: C. This article shall not apply to

the following:

1. Exempted{rom-the provisions—of-this—article—is—any A
stationary source er—eperation—not—part—ofa—stationary
sedree-which that has a potential to emit a toxic pollutant
with a TLV® at a level equal to or less than the exempt
exemption emission rate calculated using the follewing
exemption formulas set forth below for the applicable
TLV®. If more than one exemption formula applies to a
toxic pollutant emitted by a source, the potential to emit for
that pollutant shall be equal to or less than both applicable
exemption formulas in order for the source to be exempt
exempted for that pollutant. The exemption formulas apply
on an individual basis to each toxic pollutant for which a
TLV® has been established.

a. For toxic pollutants with a TLV-C®, the following
exemption formula applies, provided the potential to emit
does not exceed 22.8 pounds per hour:

Exempt Emission Rate (pounds per hour) = TLV-C®
(mg/m®) x 0.033

b. For toxic pollutants with both a TLV-STEL® and a
TLV-TWA®, the following exemption formulas apply,
provided the potential to emit does not exceed 22.8
pounds per hour or 100 tons per year:

Exempt Emission Rate (pounds per hour) =
TLV-STEL® (mg/m®) x 0.033

Exempt Emission Rate (tons per year) = TLV-TWA®
(mg/m®) x 0.145

c. For toxic pollutants with only a TLV-TWA®, the
following exemption formulas apply, provided the
potential to emit does not exceed 22.8 pounds per hour
or 100 tons per yeatr:

Exempt Em|SS|on Rate (pounds per hour) =
TLV-TWA® (mg/m?) x 0.066

Exempt Emission Rate (tons per year) = TLV-TWA®
(mg/m®) x 0.145

2. Exemption—from—the provisions—of this—articlefor—any
stationary—seurce—or—operation—neot—part—of A stationary
source whieh that has a potential to emit anry a toxic
pollutant without a TLV® shal-be-determined-by-the-board
if, upon the owner's request, the board determines to
exempt that toxic pollutant from the provisions of this article
using available health effects information.

3- The exemption determination shall be made by the board
using information submitted by the owner at the request of
the board as set out in 9-VAG-5-46-200 9 VAC 5-60-240.

3. A stationary source subject to an emission standard or
other requirement set forth in Article 2 (9 VAC 5-60-10 et
seq.) of this part. If less than all of the stationary source is
regulated by such an emission standard or other
requirement, then only that part of the stationary source
regulated by the emission standard or other requirement is
exempted.

4. A stationary source in a source category that is regulated
by an emission standard or other requirement established
pursuant to § 112 of the federal Clean Air Act and subject
to the source category schedule for standards. If less than
all of the stationary source is in a source category that is
regulated by such an emission standard or other
requirement, then only that part of the stationary source in
the source category regulated by the emission standard or
other requirement is exempted.

5. A stationary source in a source category for which the
U.S. Environmental Protection Agency has made a formal
determination that no regulations or other requirements
need to be established pursuant to § 112 of the federal
Clean Air Act and has published the determination in the
source category schedule for standards.

6. A boiler, incinerator, or industrial furnace as defined in
9 VAC 20-60-10 and subject to 9 VAC 20-60, provided it (i)
meets the 99.99% destruction and removal efficiency
standard required by 9 VAC 20-60, and (ii) has received a
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permit or has qualified for interim status in accordance with
9 VAC 20-60. The board shall be furnished with an
acceptable certification that such boiler, incinerator, or
industrial furnace is in compliance with the standards of its
permit or interim status and applicable provision of 9 VAC
20-60. Facilities that burn hazardous waste for energy
recovery are not exempted from this article.

7. A generator or boiler that burns only natural gas, #2 fuel
oil, #4 fuel oil, #6 fuel oil, propane, or kerosene.

F- D. Provisions of this article do not apply to any consumer
product used in the same manner as normal consumer use,
provided the use results in a duration and frequency of
exposure which is not greater than exposures experienced by
consumers. This may include, but not be limited to, personal
use items, janitorial cleaning supplies, and facility grounds
maintenance products, such as fertilizers, pesticides, and
paints for structural components.

G- E. With regard to the application of pesticides, the
provisions of this article shall apply only to the air quality
impact from emissions from application inside the premises of
the following affected facilities:

1. Industrial and manufacturing operations, including
warehouse and storage operations related to the operation
of these facilities.

2. Warehouse and storage operations at transportation
terminals.

The provisions of this article shall not apply to the air quality
impact from emissions from the application of any pesticide
outside.

H- F. No provision of this article shall limit the power of the
board to apply the provisions of this article to any affected
facility in order to prevent or remedy a condition that may
cause or contribute to the endangerment of human health.

9 VAG 5-40-170 9 VAC 5-60-210. Definitions.

A. For the purpose of these the Regulations for the Control
and Abatement of Air Pollution and subsequent amendments
or any orders issued by the board, the words or terms shall
have the meanings given them in subsection C of this section.

B. As used in this article, all terms not defined here shall have
the meanings given them in 9 VAC 5 Chapter 10 (9 VAC
5-10-10 et seq.), unless otherwise required by context.

C. Terms defined.

"Fugitive emissions" means those emissions that could not
reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening designed for eliminating
emissions from the structure.

"Pesticide” means the same as the definition given in
§ 3.1-249.27 of the Virginia Pesticide Control Act.

"Potential to emit" means an emission rate based on the
maximum capacity of a stationary source to emit a toxic
pollutant under its physical and operational design. Any
physical or operational limitation on the capacity of the source
to emit a toxic pollutant, including air pollution control
equipment, and restrictions on hours of operation or on the
type or amount of material combusted, stored, or processed,
shall be treated as part of its design only if the limitation or its
effect on emissions is state or federally enforceable. Fugitive
emissions shall be included in determining a stationary
source's potential to emit.

"Significant ambient air concentration” means the
concentration of a toxic pollutant in the ambient air that if
exceeded may have the potential to injure human health.

"Source category schedule for standards" means the
schedule issued pursuant to § 112(e) for promulgating MACT
standards issued pursuant to § 112(d) of the federal Clean Air
Act and published in the Federal Register at 66 FR 8220,
January 30, 2001.

"Threshold limit value (TLV®)" means the maximum airborne
concentration of a substance to which the ACGIH believes
that nearly all workers may be repeatedly exposed day after
day without adverse effects and which is published in the
American Conference of Governmental Industrial Hygienists
(ACGIH) Handbook (see 9 VAC 5-20-21). The TLV® is
divided into three categories: TLV-Time-Weighted Average®
(TLV-TWA®), TLV-Short-Term Exposure Limit®
(TLV-STEL®), and TLV-Ceiling® (TLV-C®).

"TLV-TWA®" means the time-weighted average concentration
for a normal eight-hour workday and a 40-hour workweek, to
which nearly all workers may be repeatedly exposed, day
after day, without adverse effect (as defined in the ACGIH
Handbook).

"TLV-STEL®" means the concentration to which workers may
be exposed continuously for a short period of time without
suffering from irritation, chronic or irreversible tissue damage,
or narcosis of sufficient degree to increase the likelihood of
accidental injury, impair self-rescue or materially reduce work
efficiency. The TLV-STEL® supplements the TLV-TWA®
where there are recognized acute effects from a substance
whose toxic effects are primarily of a chronic nature.

"TLV-C®" means the concentration that should not be
exceeded during any part of the working exposure.
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"Toxic pollutant” means any air pollutant forwhich-ro-ambient
BH-guality-sta da d. has-been-established articuate matter
and ve atile-organic—compounds—are Aot-toxic—politants—as
genene classes—of—substa ces But—ndividual —substas ces
T H. A-these-e assesl nay-be-toxie-po Hlta' ts-because Iel' HI © ll
listed in § 112(b) of the Act, as amended by 40 CFR 63.60, or
any other air pollutant that the board determines, through
adoption of regulation, to present a significant risk to public
health. This term excludes asbestos, fine mineral fibers,

radionuclides, and any glycol ether that does not have a
TLV®.

9 VAGC 5-40-180 9 VAC 5-60-220. Standard for toxic
pollutants.

If a stationary source er—operation—not-partof-a—stationary
seudree is not exempt under - VAC-5-40-160 9 VAC 5-60-200
C ex, D, or E, then the following standards shall be met:

1. Regardless of any ether provision of these—regulations
any other regulation of the board, no owner or other person

shall cause or permit to be discharged into the atmosphere
from any affected facility any emissions of toxic pollutants
in such quantities as to cause, or contribute to, any
significant ambient air concentration that may cause, or
contribute to, the endangerment of human health.

2. The owner of an affected facility shall employ control
strategies as may be directed by the board for the control of
toxic pollutants. The board may consider the potency and
toxicity of each regulated toxic pollutant as well as the
technical and economic feasibility of any available control
strategies. Possible control strategies may include but are
not limited to emission control equipment, process
changes, substitution of less toxic or nontoxic materials, or
operation and maintenance procedures which lower or
eliminate emissions of toxic pollutants.

9 VAC-5-40-190 9 VAC 5-60-230. Significant ambient air
concentration guidelines.

For the purpose of case-by-case consideration between the
board and the owner, significant ambient air concentrations
are any of the following:

1. For pollutants with a TLV-C®, any one-hour
concentration of a toxic pollutant in excess of 1/40 of the
TLV-C®.

2. For pollutants with both a TLV-STEL® and a TLV-TWA®,
any one-hour concentration of a toxic pollutant in excess of
1/40 of the TLV-STEL® and any annual concentration of a
toxic pollutant in excess of 1/500 of the TLV-TWA®.

3. For pollutants with only a TLV-TWA®, any annual
concentration of a toxic pollutant in excess of 1/500 of the
TLV-TWA® and any one-hour concentration of a toxic
pollutant in excess of 1/20 of the TLV-TWA®.

4. Any concentration resulting from the emissions of a toxic
pollutant from an affected facility which the owner knows, or
reasonably should be expected to know, may cause, or
contribute to, the endangerment of human health.

5. Any concentration, other than those specified in
subdivision 1, 2, 3, or 4 of this section, including those
resulting from toxic pollutants not having a TLV®, which the
board determines to cause, to have the potential to cause,
or to contribute to, the endangerment of human health. This
determination shall be made by considering information by
recognized authorities on the specific health effects of such
toxic pollutants.

9 VAG 5-40-200 9 VAC 5-60-240. Submittal of information.

The owner of an affected facility shall upon the request of the
board submit such information as may be needed to
determine the applicability of, or compliance with, this article.
The board may determine the manner and form for the
submittal of the information. Such information shall be
submitted within 60 days of the request. Reasonable
extensions may be granted when deemed appropriate by the
board for extensive information gathering, such as emissions
testing or review of large and complex facilities, and only if the
request is accompanied by a written schedule.

9 VAG 5-40-210 9 VAC 5-60-250. Determination of ambient
air concentrations.

A. The owner shall, upon the request of the board, provide an
assessment as to whether his facility emits, or may emit, any
toxic pollutant in such quantities as to cause, or contribute to,
any concentration exceeding, or which may exceed, any
significant ambient air concentration.

B. Ambient air concentrations shall be determined using air
quality analysis techniques (modeling) based on emission
rates equal to the potential to emit of the stationary source for
the applicable averaging time or any other method acceptable
to the board.

C. Ambient air concentrations shall include all emissions from
the stationary source, including those from sources exempted
under 9 VAC 5-60-200 C.

9 VAC 5-40-220 9 VAC 5-60-260. Compliance.

A. If the board has reason to believe that the emissions from
an affected facility are, or may be, discharged in such
quantities so as to cause, or contribute to, any ambient air
concentration that is (i) in excess of any significant ambient
air concentration specified in 9MAC—5-40-190 9 VAC
5-60-230 or (ii) has the potential to cause or contribute to
substantial and imminent endangerment of human health, the
owner shall choose one or more of the following options and
comply with the fellewing: schedules contained in 9 VAC 9-60-
260 B.
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a 1. Demonstrate that the emissions from the facility do
not, and will not, cause, or contribute to, any of the
significant ambient air concentration in 9-AC-5-40-190
9 VAC 9-60-230 being exceeded.

b- 2. Demonstrate that the applicable significant ambient air
concentration in 9-VAC—5-40-196 9 VAC 9-60-230 is
inappropriate for the toxic air pollutant in question by
showing that the emissions from the affected facility
produce no endangerment of human health.

& 3. Control the emissions from the affected facility to a
level resulting in ambient air concentrations that are below
the significant ambient air concentrations or resulting in
such other ambient air concentrations acceptable to the
board.

B. The owner shall notify the board of his choice under
subdivision subsection A 2 of this section within 45 days of
notification by the department that his facility exceeds the
significant ambient air concentration specified in 9-VAC
5-40-190 9 VAC 9-60-230. Within 45 days of notifying the
board of the option under subdivision subsection A 2 of this
section, the owner shall submit a plan and schedule to the
board for approval. If the owner fails to submit either his
choice of an option as set out in subsection A or a plan and
schedule to implement that option, the board may shall
require the owner, on a schedule set out by the board, to instal

emissions—in—a—mannher—and-by—a-schedule-—setout-by-the
beard comply with subdivision A 3 of this section. Al-eptiens
hall loted withi e I ,

and-18-menthsfor 9-VVAG5-40-220-A-2-¢- None of the times
specified in this subsection include time needed for board
approval. Reasonable extensions may be granted when
deemed appropriate by the board.

C. Failure of the owner to accomplish any of the alternatives
set forth in subsection A of this section in a manner
acceptable to the board shall constitute a violation of S-VAC
5-40-180 9 VAC 5-60-220.

9 VAC 5-40-230 9 VAC 5-60-270. Public participation.

If the owner of an affected facility chooses the demonstration
under S-VAC-5-40-220 9 VAC 5-60-260 A 2 b, the provisions
of this section shall apply.

1. Prior to the decision of the board on the acceptability of
the demonstration, the demonstration shall be subject to a
public comment period of at least 30 days.

2. The board shall notify the public of the opportunity for
public comment on the information available for public
inspection under the provisions of subseetion-C subdivision
3 of this section. The natification shall be made by
advertisement in one newspaper of general circulation in

the affected air quality control region and, if available, one
newspaper that circulates in the area where the affected
facility is located. A copy of the notice shall be sent to the
governing body of the locality where the affected facility is
located and to the governing bodies of the localities where
ambient air quality impacts from the affected facility exceed
the significant ambient air concentration guidelines in
9-VAC-5-40-190 9 VAC 5-60-230. The notice shall include
a brief description of the pollutants of concern and their
possible impacts, the demonstration, a statement listing the
requirements in 9-VAG-5-40-230 subdivisions 4 and 5 of
this section, and the name and telephone number of a
department staff person from whom detailed information on
the demonstration and the pollutants may be obtained.

3. Information relevant to the demonstration, including (i)
information produced by the owner showing that the
emissions from the affected facility do not endanger human
health and (ii) the preliminary review, analysis and tentative
determination of the board, shall be available for public
inspection during the entire comment period in at least one
location in the affected air quality control region.

4. Following the initial publication of notice of a public
comment period, the board will receive written requests for
a public hearing to consider the source's demonstration
under 9-MAC 5-40-220 9 VAC 5-60-260 A 2 b. The request
shall be submitted within 30 days of the appearance of the
notice in the newspaper. Request for a public hearing shall
contain the following information:

a. The name, mailing address and telephone number of
the requester;

b. The names and addresses of all persons for whom the
requester is acting as a representative;

c. The reason why a hearing is requested; and

d. A brief, informal statement setting forth the factual
nature and the extent of the interest of the requester or of
the persons for whom the requester is acting as
representative, including an explanation of how and to
what extent such interest would be directly and adversely
affected by the demonstration in question.

5. The board shall review all timely requests for public
hearing filed during the 30 days following the appearance
of the public comment notice in the newspaper. Within 30
calendar days following the expiration of the public
comment period the board shall grant a public hearing if it
finds that one or both of the following apply:

a. There is significant public interest in the demonstration
in question.

b. There are substantial, disputed issues relevant to the
demonstration in question.

6. The board shall notify by mail the owner making the
demonstration and each requester, at his last known
address, of the decision to convene or deny a public
hearing. The notice shall contain a description of the
procedures for the public hearing and for the final
determination under this section.
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7. If the board decides to hold a public hearing, the hearing
shall be scheduled at a time between 30 and 60 days after
mailing the notification required by 9-VAC—5-40-230
subdivision 6 of this section. The public hearing shall be
held in the affected air quality control region.

8. The procedures for notification to the public and
availability of information used for the public comment
period and provided in subsections-B-and-C subdivisions 2
and 3 of this section shall also be followed for the public
hearing.

NOTE: In adopting amendments to this article to be effective
Qetelaer—l—l-gg‘lL [effectlve date] the board replaced-the-term
= renumbered the sections. In
the interest of economy and efficiency, the board did not
make the corresponding change at each place the term
“neneriteria—oceurs old section numbers occur throughout the
Regulations for the Control and Abatement of Air Pollution.
However, it is the intent of the board to make that change in
other parts of the regulations as the opportunity presents
itself. Until such changes are made the term—noneriteria~ old
section numbers (9 VAC 5-40-160 through 9 VAC 5-40-230)
shall be construed to mean “texie" the new section numbers
(9 VAC 5-60-200 through 9 VAC 5-60-270) throughout these
chapters the regulations of the board.

Article 3 5.
Emission Standards efRerformance for Toxic Pollutants from
New and Modified Sources (Rule 5-3 6-5).

9 VAC—550-160 9VAC 5-60-300. Applicability and
designation of affected facility.

A. Regardless-of the provisions-6f 9-VAC 5-50-10-and; Except
as provided in subsections C, D, and E of this section, the
affected facility to which the provisions of this article apply is
each facility-er-operation,-which stationary source that emits or
may emit any toxic pollutant and that either (i) is subject to the
new source review program or (ii) has a permit containing
emission limits and other requirements pursuant to this article

& B. The provisions of this article apply throughout the
Commonwealth of Virginia.

D-—Exemption—determination C. This article shall not apply to

the following.

1. Exempted{rom-the provisions—of-this—article—is—any A
stationary source er—eperation—not—part—ofa—stationary
sedree-which that has a potential to emit a toxic pollutant
with a TLV® at a level equal to or less than the exempt
exemption emission rate calculated using the follewing
exemption formulas set forth below for the applicable
TLV®. If more than one exemption formula applies to a
toxic pollutant emitted by a source, the potential to emit for
that pollutant shall be equal to or less than both applicable
exemption formulas in order for the source to be exempt
exempted for that pollutant. The exemption formulas apply
on an individual basis to each toxic pollutant for which a
TLV® has been established.

a. For toxic pollutants with a TLV-C®, the following
exemption formula applies, provided the potential to emit
does not exceed 22.8 pounds per hour:

Exempt Em|SS|on Rate (pounds
TLV-C®(mg/m®) X 0.033

b. For toxic pollutants with both a TLV-STEL® and a
TLV-TWA®, the following exemption formulas apply,
provided the potential to emit does not exceed 22.8
pounds per hour or 100 tons per year:

per hour) =

Exempt Em|SS|on Rate (pounds per hour) =
TLV-STEL®(mg/m®) X 0.033
Exempt Em|SS|on Rate (tons per year) =
TLV-TWA®(mg/m°®) X 0.145
c. For toxic pollutants with only a TLV-TWA®, the
following exemption formulas apply, provided the

potential to emit does not exceed 22.8 pounds per hour
or 100 tons per yeatr:

Exempt Em|SS|on Rate (pounds per hour) =
TLV-TWA®(mg/m°®) X 0.066
Exempt Em|SS|on Rate (tons per year) =

TLV-TWA®(mg/m®) X 0.145

2. Exemption—from-theprovisions—of-this—articleforany A
stationary source er—eperation—not—part—ofa—stationary
sedree-which that has a potential to emit any toxic pollutant
without a TLV® will-be-determined-by-the beard if, upon the
owner's request, the board determines to exempt that toxic
pollutant from the provisions of this article using available
health effects information.

3- The exemption determination shall be made by the board
using information submitted by the owner at the request of
the board as set out in 9-VAG-5-56-200 9 VAC 5-60-340.
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3. A stationary source subject to an emission standard or
other requirement set forth in Article 2 (9 VAC 5-60-10 et
seq.) of this part. If less than all of the stationary source is
regulated by such an emission standard or other
requirement, then only that part of the stationary source
regulated by the emission standard or other requirement is
exempted.

4. A stationary source in a source category that is regulated
by an emission standard or other requirement established
pursuant to § 112 of the federal Clean Air Act and subject
to the source category schedule for standards. If less than
all of the stationary source is in a source category that is
regulated by such an emission standard or other
requirement, then only that part of the stationary source in
the source category regulated by the emission standard or
other requirement is exempted.

5. A stationary source in a source category for which the
U.S. Environmental Protection Agency has made a formal
determination that no regulations or other requirements
need to be established pursuant to § 112 of the federal
Clean Air Act and has published the determination in the
source category schedule for standards.

6. A boiler, incinerator, or industrial furnace as defined in
9 VAC 20-60-10 and subject to 9 VAC 20-60, provided it (i)
meets the 99.99% destruction and removal efficiency
standard required by 9 VAC 20-60, and (ii) has received a
permit or has qualified for interim status in accordance with
9 VAC 20-60. The board shall be furnished with an
acceptable certification that such boiler, incinerator, or
industrial furnace is in compliance with the standards of its
permit or interim status and applicable provision of 9 VAC
20-60. Facilities that burn hazardous waste for energy
recovery are not exempted from this article.

7. A generator or boiler that burns only natural gas, #2 fuel
oil, #4 fuel oil, #6 fuel oil, propane, or kerosene.

F- D. Provisions of this article do not apply to any consumer
product used in the same manner as normal consumer use,
provided the use results in a duration and frequency of
exposure which is not greater than exposures experienced by

consumers. This may include, but not be limited to, personal
use items, janitorial cleaning supplies, and facility grounds
maintenance products, such as fertilizers, pesticides, and
paints for structural components.

G. E. With regard to the application of pesticides, the
provisions of this article shall apply only to the air quality
impact from emissions from application inside the premises of
the following affected facilities:

1. Industrial and manufacturing operations, including
warehouse and storage operations related to the operation
of these facilities—and.

2. Warehouse and storage operations at transportation
terminals.

The provisions of this article shall not apply to the air quality
impact from emissions from the application of any pesticide
outside.

H- F. No provision of this article shall limit the power of the
board to apply the provisions of this article to any affected
facility in order to prevent or remedy a condition that may
cause or contribute to the endangerment of human health.

9 VAG 5-50-170 9 VAC 5-60-310. Definitions.

A. For the purpose of these the Regulations for the Control
and Abatement of Air Pollution and subsequent amendments
or any orders issued by the board, the words or terms shall
have the meanings given them in subsection C of this section.

B. As used in this article, all terms not defined here shall have
the meanings given them in 9 VAC 5 Chapter 10 (9 VAC
5-10-10 et seq.), unless otherwise required by context.

C. Terms defined.

"Best available control technology" means an emissions
limitation (including a visible emissions standard) based on
the maximum degree of reduction for each toxic pollutant
which the board, on a case-by-case basis, taking into account
energy, environmental, and economic impacts and other
costs, determines is achievable for such source or
modification through application of production processes or
available methods, systems, and techniques, including fuel
cleaning or treatment or innovative fuel combustion
techniques for control of such pollutant. If the board
determines that technological or economic limitations on the
application of measurement methodology to a particular
emissions unit would make the imposition of an emissions
standard infeasible, a design, equipment, work practice,
operational standard, or combination of them, may be
prescribed instead to satisfy the requirement for the
application of best available control technology. Such
standard shall, to the degree possible, set forth the emissions
reduction achievable by implementation of such design,
equipment, work practice or operation, and shall provide for
compliance by means which achieve equivalent results.

"Fugitive emissions" means those emissions that could not
reasonably pass through a stack, chimney, vent, or other
functionally equivalent opening designed for eliminating
emissions from the structure.
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"Pesticide” means the same as the definition given in
§ 3.1-249.27 of the Virginia Pesticide Control Act.

"Potential to emit" means an emission rate based on the
maximum capacity of a stationary source to emit a toxic
pollutant under its physical and operational design. Any
physical or operational limitation on the capacity of the source
to emit a toxic pollutant, including air pollution control
equipment, and restrictions on hours of operation or on the
type or amount of material combusted, stored, or processed,
shall be treated as part of its design only if the limitation or its
effect on emissions is state or federally enforceable. Fugitive
emissions shall be included in determining a stationary source's
potential to emit.

"Significant ambient air concentration” means the
concentration of a toxic pollutant in the ambient air that if
exceeded may have the potential to injure human health.

"Source category schedule for standards" means the
schedule issued pursuant to § 112(e) for promulgating MACT
standards issued pursuant to § 112(d) of the federal Clean Air
Act and published in the Federal Register at 66 FR 8220,
January 30, 2001.

"Threshold limit value (TLV®)" means the maximum airborne
concentration of a substance to which the ACGIH believes
that nearly all workers may be repeatedly exposed day after
day without adverse effects and which is published in the
American Conference of Governmental Industrial Hygienists
(ACGIH) Handbook (see 9 VAC 5-20-21). The TLV® s
divided into three categories: TLV-Time-Weighted Average®
(TLV-TWA®), TLV-Short-Term Exposure Limit®
(TLV-STEL®), and TLV-Ceiling® (TLV-C®).

"TLV-TWA®" means the time-weighted average concentration
for a normal eight-hour workday and a 40-hour workweek, to
which nearly all workers may be repeatedly exposed, day
after day, without adverse effect (as defined in the ACGIH
Handbook).

"TLV-STEL®" means the concentration to which workers may
be exposed continuously for a short period of time without
suffering from irritation, chronic or irreversible tissue damage,
or narcosis of sufficient degree to increase the likelihood of
accidental injury, impair self-rescue or materially reduce work
efficiency. The TLV-STEL supplements the TLV-TWA® where
there are recognized acute effects from a substance whose
toxic effects are primarily of a chronic nature.

"TLV-C®" means the concentration that should not be
exceeded during any part of the working exposure.

"Toxic pollutant” means any air pollutant forwhich-ro-ambient
aH-guanity stay da d. has-been-established- articuiate rmattel
and ve atile-organic—compounds—are Aot-toxic—politants—as
genene classes—of—substa ces But—ndividual —substas ces
T H. A-these-e assesl nay-be-toxie-po Hlta' ts-because Iel' HI © ll
listed in § 112(b) of the Act, as amended by 40 CFR 63.60, or
any other air pollutant that the board determines, through
adoption of regulation, to present a significant risk to public
health. This term excludes asbestos, fine mineral fibers,

radionuclides, and any glycol ether that does not have a
TLV®.

9 VAG 5-50-180 9 VAC 5-60-320. Standard for toxic
pollutants.

If a stationary source er—operation—not-partof-a—stationary
seudree is not exempt under - VAC-5-50-160 9 VAC 5-60-300
C ex, D, or E, then the following standards shall be met:

1. Regardless of any ether provision of these—regulations
any other regulation of the board, no owner or other person

shall cause or permit to be discharged into the atmosphere
from any affected facility any emissions of toxic pollutants
in such quantities as to cause, or contribute to, any
significant ambient air concentration that may cause, or
contribute to, the endangerment of human health.

2. The owner of new or modified sources shall employ best
available control technology as may be approved by the
board for the control of toxic pollutants.

9 VAC-5-50-190 9 VAC 5-60-330. Significant ambient air
concentration guidelines.

For the purpose of case-by-case consideration between the
board and the owner, significant ambient air concentrations
are any of the following:

1. For pollutants with a TLV-C®, any one-hour
concentration of a toxic pollutant in excess of 1/40 of the
TLV-C®.

2. For pollutants with both a TLV-STEL® and a TLV-TWA®,
any one-hour concentration of a toxic pollutant in excess of
1/40 of the TLV-STEL® and any annual concentration of a
toxic pollutant in excess of 1/500 of the TLV-TWA®.

3. For pollutants with only a TLV-TWA®, any annual
concentration of a toxic pollutant in excess of 1/500 of the
TLV-TWA® and any one-hour concentration of a toxic
pollutant in excess of 1/20 of the TLV-TWA®.

4. Any concentration resulting from the emissions of a toxic
pollutant from an affected facility which the owner knows, or
reasonably should be expected to know, may cause, or
contribute to, the endangerment of human health.

5. Any concentration, other than those specified in
subdivision 1, 2, 3, or 4 of this section, including those
resulting from toxic pollutants not having a TLV®, which the
board determines to cause, to have the potential to cause,
or to contribute to, the endangerment of human health. This
determination will be made by considering information by
recognized authorities on the specific health effects of such
toxic pollutants.

9 VAG 5-50-200 9 VAC 5-60-340. Submittal of information.

The owner of an affected facility shall upon the request of the
board submit such information as may be needed to
determine the applicability of, or compliance with, this article.
The board may determine the schedule, manner and form for
the submittal of the information.

9 VAG 5-50-210 9 VAC 5-60-350. Determination of ambient
air concentrations.

A. The owner shall, upon the request of the board, provide an
assessment as to whether his facility emits, or may emit, any
toxic pollutant in such quantities as to cause, or contribute to,
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any concentration exceeding, or which may exceed, any
significant ambient air concentration.

B. Ambient air concentrations shall be determined using air
quality analysis techniques (modeling) based on emission
rates equal to the facility's potential to emit for the applicable
averaging time or any other method acceptable to the board.

C. Ambient air concentrations shall include all emissions from
the stationary source, including those from sources exempted
under 9 VAC 5-60-300 C.

9 VAC 5-50-220 9 VAC 5-60-360. Compliance.

If the board has reason to believe that the emissions from an
affected facility are, or may be, discharged in such quantities
S0 as to cause, or contribute to, any ambient air concentration
that is (i) in excess of any significant ambient air
concentration specified in 9-MVAC-5-50-190 9 VAC 5-60-330 or
(i) has the potential to cause or contribute to substantial and
imminent endangerment of human health, a permit shall not be
issued until the owner complies with one or more of the
following:

1. Demonstrate that the emissions from the facility do not,
and will not, cause, or contribute to, any of the significant
ambient air concentrations in 9VYAGC—5-50-190 9 VAC
5-60-330 being exceeded;.

2. Demonstrate that the applicable significant ambient air
concentration in 9-VAG—5-50-198 9 VAC 5-60-330 is
inappropriate for the toxic air pollutant in question by
showing that the emissions from the affected facility
produce no endangerment of human health;-er.

3. Control the emissions from the affected facility to a level
resulting in ambient air concentrations that are below the
significant ambient air concentrations or resulting in such
other ambient air concentrations acceptable to the board.

9 VAC 5-50-230 9 VAC 5-60-370. Public participation.

If the owner of an affected facility chooses the demonstration
under 9 MAGC5-50-220 subdivision 2 of 9 VAC 5-60-360, the
provisions of this section shall apply.

1. Prior to the decision of the board on the acceptability of
the demonstration, the demonstration shall be subject to a
public comment period of at least 30 days.

2. The board shall notify the public of the opportunity for
public comment on the information available for public
inspection under the provisions of subdivision 3 of this
section. The notification shall be made by advertisement in
one newspaper of general circulation in the affected air
quality control region and, if available, one newspaper that
circulates in the area where the affected facility is located.
A copy of the notice shall be sent to the governing body of
the locality where the affected facility is located and to the
governing bodies of the localities where ambient air quality
impacts from the affected facility exceed the significant
ambient air concentration guidelines in 9-AC-5-50-190
9 VAC 5-60-330. The notice shall include a brief description
of the pollutants of concern and their possible health impacts,
the demonstration, a statement listing the requirements in
subdivisions 4 and 5 of this section, and the name and

telephone number of a department staff person from whom
detailed information on the demonstration and the pollutants
may be obtained.

3. Information relevant to the demonstration, including (i)
information produced by the owner showing that the
emissions from the affected facility do not endanger human
health and (ii) the preliminary review, analysis and tentative
determination of the board, shall be available for public
inspection during the entire comment period in at least one
location in the affected air quality control region.

4. Following the initial publication of notice of a public
comment period, the board will receive written requests for
a public hearing to consider the source's demonstration
under 9-VAC-5-50-220 subdivision 2 of 9 VAC 5-60-360.
The request shall be submitted within 30 days of the
appearance of the notice in the newspaper. Request for a
public hearing shall contain the following information:

a. The name, mailing address and telephone number of
the requester;

b. The names and addresses of all persons for whom the
requester is acting as a representative;

c. The reason why a hearing is requested; and

d. A brief, informal statement setting forth the factual
nature and the extent of the interest of the requester or of
the persons for whom the requester is acting as
representative, including an explanation of how and to
what extent such interest would be directly and adversely
affected by the demonstration in question.

5. The board shall review all timely requests for public
hearing filed during the 30 days following the appearance
of the public comment notice in the newspaper. Within 30
calendar days following the expiration of the public
comment period the board shall grant a public hearing if it
finds that one or both of the following apply:

a. There is significant public interest in the demonstration
in question.

b. There are substantial, disputed issues relevant to the
demonstration in question.

6. The board shall notify by mail the owner making the
demonstration and each requester, at his last known
address, of the decision to convene or deny a public
hearing. The notice shall contain a description of the
procedures for the public hearing and for the final
determination under this section.

7. If the board determines to hold a public hearing, the
hearing shall be scheduled at a time between 30 and 60
days after mailing the notification required by subdivision 6
of this section. The public hearing shall be held in the
affected air quality control region.

8. The procedures for notification to the public and
availability of information used for the public comment
period and provided in subdivisions 2 and 3 of this section
shall also be followed for the public hearing.
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NOTE: In adopting amendments to this article to be effective
October—1-1991 [effective date], the board renumbered the
sections. In the interest of economy and efficiency, the board
did not make the corresponding change at each place the
term-"noneriteria—oceurs old section numbers occur throughout
the Regulations for the Control and Abatement of Air
Pollution. However, it is the intent of the board to make that
change in other parts of the regulations as the opportunity
presents itself. Until such changes are made the term
“neneriteria” old section numbers (9 VAC 5-50-160 through
9 VAC 5-50-230) shall be construed to mean “toxic"in-these
chapters the new section numbers (9 VAC 5-60-300 through
9 VAC 5-60-370) throughout the regulations of the board.

VA.R. Doc. No. R01-37; Filed September 24, 2001, 1:47 p.m.
Kk kkkk kK

Title of Regulation: Regulations for the Control and
Abatement of Air Pollution (Rev. DO00): 9 VAC 5-80.
Permits for Stationary Sources (amending 9 VAC 5-80-
2000, 9 VAC 5-80-2010, 9 VAC 5-80-2020, 9 VAC 5-80-
2030, 9 VAC 5-80-2040, 9 VAC 5-80-2050, 9 VAC 5-80-
2060, 9 VAC 5-80-2070, 9 VAC 5-80-2080, 9 VAC 5-80-
2090, 9 VAC 5-80-2110, 9 VAC 5-80-2120, 9 VAC 5-80-
2150, 9 VAC 5-80-2180, and 9 VAC 5-80-2190; adding
9 VAC 5-80-2200, 9 VAC 5-80-2210, 9 VAC 5-80-2220,
9 VAC 5-80-2230, and 9 VAC 5-80-2240; repealing 9 VAC
5-80-2100 and 9 VAC 5-80-2160).

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Public Hearing Date: November 27, 2001 - 9 a.m.
Public comments may be submitted until 4:30 p.m.,,
December 21, 2001.
(See Calendar of Events section
for additional information)

Agency Contact: Karen G. Sabasteanski, Policy Analyst,
Office of Air Regulatory Development, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4426, FAX (804) 698-4510, toll-
free 1-800-592-5482, or (804) 698-4021/TTY.

Basis: Section 10.1-1308 of the Virginia Air Pollution Control
Law (8 10.1-1300 et seq. of the Code of Virginia) authorizes
the State Air Pollution Control Board to promulgate
regulations abating, controlling and prohibiting air pollution in
order to protect public health and welfare.

Purpose: The purpose of the regulation is to require the
owner of the proposed new or expanded facility to provide
such information as may be needed to enable the agency to
conduct a preconstruction review in order to determine
compliance with applicable control technology and other
standards and to assess the impact of the emissions from the
facility on air quality in order to protect public health and
welfare. The regulation also provides the basis for the
agency's final action (approval or disapproval) on the permit
depending upon the results of the preconstruction review. The
proposed amendments are being made to bring the regulation
into compliance with federal regulations and policies with
regard to designation of nonattainment areas for the 8-hour
ozone air quality standard.

Substance:

1. The regulation has been revised to include a new offset ratio
in response to imposition of the new 8-hour ozone standard.
One of the requirements of the new source review program
for nonattainment areas is that a facility owner obtain
emission reductions from existing sources. The emission
reductions must offset the increases from the proposed facility
by the ratio specified in the Clean Air Act for that particular
nonattainment classification. The current offset ratio
specifications are 1.1 to 1 for areas classified as marginal,
1.15 to 1 for moderate areas, 1.2 to 1 for serious areas, and
1.3 to 1 for severe areas. For the new 8-hour ozone standard,
the existing offset ratios based on the above classification
system are likely to be retained, and possibly an offset ratio of
1 to 1 will be added. The 1-to-1 ratio will also apply to areas
designated nonattainment for pollutants other than ozone
(such as PM_s) for which there is no classification system.

2. The regulation has been revised to remove federal
enforceability of certain provisions that should be enforceable
only by the state. This will prevent terms and conditions that
are state-only enforceable from being designated as federally
enforceable in the permit, thus preventing them from being
enforced by EPA or citizens through the federal Clean Air Act.

3. The regulation has been revised to clarify that the
regulation applies to the construction or reconstruction of a
new major stationary source or a major madification to a
major stationary source, if the source or maodification would be
major for the pollutant for which the area is designated as
nonattainment. In order to achieve this distinction, all
references to hazardous air pollutants, which are regulated
elsewhere, have been eliminated.

4. The regulation has been revised to add or modify definitions
for "applicable federal requirement,” "complete application,"
"emissions cap," "enforceable as a practical matter,”
"federally enforceable,” "fugitive emissions,” "major new
source review," "minor new source review," "new source
review program" “"public comment period,” ‘"state
enforceable," "state operating permit program,” and "synthetic
minor" in order to be consistent with other new source review
regulations.

5. The regulation has been revised in order to make the
following provisions consistent with other new source review
regulations: general, applications, application information
required, and standards and conditions for granting permits.

6. The regulation has been revised to delete the following
provisions in order to be consistent with other new source
review regulations: circumvention and reactivation and
permanent shutdown.

7. The regulation has been revised to add the following
sections in order to be consistent with other new source
review regulations: changes to permits, administrative permit
amendments, minor permit amendments, significant
amendment procedures, and reopening for cause.

8. The regulation has been revised to make minor
administrative revisions and corrections elsewhere in the
regulation as necessary.
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Issues:

1. Public: There are no disadvantages to the public
associated with the proposed action. Advantages to the public
include a clearer understanding of what is required of a permit
applicant, and thereby more efficient issuance of more
accurate permits. It will also reduce the possibility of
implementation of unnecessarily restrictive requirements.

2. Department: There are no disadvantages to the department
associated with the proposed action. Advantages to the
department include a clearer understanding of what is
required of a permit applicant, and thereby more efficient
issuance of more accurate permits.

Localities Particularly Affected: The proposed regulation
amendments affect sources located in nonattainment areas.
Currently, the Commonwealth has one area that does not
meet the 1-hour federal standard for ozone: the Northern
Virginia Ozone Nonattainment Area, which consists of
Arlington County, Alexandria City, Fairfax County, Fairfax City,
Loudoun County, Falls Church City, Prince Wiliam County,
Manassas City, Stafford County, and Manassas Park City.

The areas to be covered by the new 8-hour standard are yet
to be determined; however, the state has submitted a list of
recommended nonattainment areas to EPA. The
recommended areas include the Frederick County
Nonattainment Area (Frederick County, City of Winchester);
the  Fredericksburg  Nonattainment Area (Caroline,
Spotsylvania, and Stafford Counties, City of Fredericksburg);
the Northern Virginia Nonattainment Area (Arlington, Fairfax,
Fauquier, Loudoun, Prince William, and Stafford Counties,
Cities of Alexandria, Fairfax, Falls Church, Manassas, and
Manassas Park); the Shenandoah National Park
Nonattainment Area (the portions of the park located in Page
and Madison counties); the Roanoke Nonattainment Area
(Botetourt and Roanoke Counties, Cities of Roanoke and
Salem, Town of Vinton); Hampton Roads Nonattainment Area
(James City and York Counties, Cities of Chesapeake,
Hampton, Newport News, Norfolk, Poquoson, Portsmouth,
Suffolk, Virginia Beach, Williamsburg).

This list is currently undergoing review by EPA, which, in
accordance with the Clean Air Act, has the final authority for
determining nonattainment area designations.

Public Participation: The department is seeking comment on
the proposed regulation and the costs and benefits of the
proposal.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private

property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the Proposed Regulation

The Air Pollution Control Board (the board) proposes to
establish new emission offset ratios for the sources in the
potential eight-hour ozone standard nonattainment areas, and
in the potential nonattainment areas for several other
pollutants, and proposes to designate certain term and
conditions in emission permits as state only enforceable.

Estimated economic impact. The board proposes to establish
a new emission offset ratio in response to imposition of the
new eight-hour ozone standard by the Environmental
Protection Agency (EPA). Currently, the Department of
Environmental Quality (the agency) is implementing the one-
hour ozone standard, which was established in 1979. When
the concentrations of ozone in the ambient air exceed the
one-hour standard, the area is considered to be out of
compliance and is designated as nonattainment. There are
five different nonattainment area classifications for one-hour
ozone standard called marginal, moderate, serious, severe,
and extreme. Marginal areas are subject to the least stringent
requirements while the other classes are subject to
successively more stringent requirements.

The offset requirements are designed to control total
emissions and improve air quality in nonattainment areas.
Construction or reconstruction of new major stationary
sources and modifications to existing major stationary
sources in these areas are subject to offset requirements. The
total tonnage of increased emissions of air pollutant from the
new or modified source must be offset by an equal or greater
reduction in the emissions of the same source or other
sources. Under the current regulations, the offset ratios are
applicable to volatile organic compounds (VOC) and nitrogen
oxides (NOx), which are the two precursors of ozone. The
ratio of total emission reductions of VOC or NOx to total
increased emissions of the same pollutant varies among the
one-hour ozone standard nonattainment area classifications.
The current offset ratio for marginal areas is 1.1 to 1, for
moderate areas is 1.15 to 1, for serious areas is 1.2 to 1, and
for severe areas is 1.3 to 1.

Present offset ratios are applicable to only VOC and NOx
emissions and classified ozone nonattainment areas. The
agency believes that the limitations of the current language in
the regulations for the offset ratios are likely to be a problem
in the near future because of the EPA’s actions to implement
the new eight-hour standard. The eight-hour standard was
established in 1997 and is stricter than the one-hour standard.
The new standard has been subject to litigation, which has
been recently addressed by the U.S. Supreme Court." EPA
prevailed on most issues with the exception of its
implementation policy, which included a classification scheme
for new nonattainment areas according to the eight-hour
standard. The agency expects that areas not in compliance
with the new standard will be designated as nonattainment,
but a specific classification may not be assigned. The current
language is unclear what offset ratio would be applicable if an

! Source: The Agency
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area is designated nonattainment for the new eight-hour-
ozone standard for which an area classification is not likely to
be established. According to the agency, one-to-one offset
ratio is likely to be applied because of the provisions of the
federal Clean Air Act, which does not include any other offset
ratios.

Based on the expected implementation of the new eight-hour
standard by EPA and the provisions of the Clean Air Act, the
board proposes to include an offset ratio of 1 to 1 for VOC
and NOx emissions in unclassified ozone nonattainment
areas. Currently, there is no designated nonattainment area
for the new ozone standard in Virginia. Northern Virginia is
designated nonattainment for the one-hour standard, and is
likely to be designated as nonattainment for the eight-hour
standard as well. In addition to the Northern Virginia, several
more areas are expected to be designated as nonattainment
under the eight-hour standard.

The proposed new offset ratio will reduce the ambiguity on
the required emission offsets from sources located in the
potential eight-hour standard nonattainment areas. Because
of this ambiguity in current regulations, there is a chance that
emission offsets cannot be enforced. The proposed
amendments will make it possible to enforce emission offsets
from major sources in potential nonattainment areas.
Required emission offsets are likely to increase the
compliance costs of major sources significantly if they choose
to undertake construction, reconstruction, or modification. The
potential compliance costs to all of the sources cannot be
accurately estimated. At the same time, compliance costs per
ton of emissions in the new nonattainment areas is expected
to be lower than the unit compliance costs associated with the
one-hour ozone standard. This is because emission offsets
can be obtained from a larger number of sources.

A firm’s incentives to locate in a geographic area may be
altered. Localities that may be designated as nonattainment
for the eight-hour standard are known with some degree of
uncertainty. With the proposed changes, the sources in these
areas will also know they will be subject to the offset
requirements. Since emission offsets increase compliance
costs, the potential new sources will find it more profitable to
construct in other areas that are unlikely to be designated as
nonattainment. This may have a negative impact on the
growth of business activity in potential nonattainment areas.

The effects on air quality are expected to be significant. The
emissions from the existing sources will be capped by the
proposed offset requirement. If a source is to increase
emissions because of a modification, it will have to provide an
equal reduction from other units internally or from other
sources in the nonattainment area. Also, potential new
sources will be provided incentives to locate in other areas.
This will help reduce growth of emissions from major sources.
Prevention of air quality deterioration with the proposed
offsets is likely to have a positive impact on health of citizens
living in potential nonattainment areas.

Finally, less ambiguous language is expected to reduce
potential dispute and litigation costs that may be incurred in
the future due to the uncertainty in the present regulations.

The board also proposes to establish new emission offset
ratios for criteria pollutants® other than VOC and NOx in
response to the potential designation of particulate matter
nonattainment areas by EPA. As mentioned before, the
current offset ratios are applicable only to VOC and NOx
emissions and only to classified ozone nonattainment areas.
However, emission reductions of other criteria pollutants from
new or modified sources may be required in the future. The
current language is unclear what offset ratio would be
applicable if an area is designated nonattainment for one of
the other criteria pollutants. Based on the provisions of the
Clean Air Act which states that non-ozone nonattainment
areas must obtain offsets equal to or greater than the amount
emitted, the agency expects EPA to establish at least 1 to 1
offset ratio for other pollutant nonattainment areas. Thus, it is
proposed to require at least 1 to 1 offsets from sources
located in the other pollutant nonattainment areas. No area in
Virginia is currently designated or expected to be designated
nonattainment for any of these pollutants.® Thus, this
proposed change is not expected to have any immediate
economic impact, but likely to increase compliance costs,
discourage new sources locating in, improve air quality, and
reduce potential dispute and litigation costs if an area is
designated nonattainment for the other pollutants in the
future.

Moreover, the proposed amendments designate “state only
enforceable” terms and conditions as such in the regulations.
A term or condition is state only enforceable if the authority is
derived from state regulations. Examples include odor and
toxic regulations for new and existing sources. These terms
and conditions are enforceable by the Air Pollution Control
Board or the agency. Under the current regulations, all terms
and conditions including those that should be enforceable by
the state are subject to federal enforcement by EPA and
citizens through the Clean Air Act. With the proposed
language, state-only terms and conditions can be enforced
only through the state courts.

The proposed change is likely to prevent the agency and the
permit holders from being sued in federal courts for the state
only enforceable terms and conditions. If the dispute were
with regard to the content of a permit, then the agency would
bear the litigation costs. If the issue were compliance with a
permit, then the permit holder would incur the costs. Under
the assumption that the litigation costs are lower in the state
courts relative to federal courts, the proposed change may
reduce potential litigation costs to the agency or to the permit
holder if a dispute arises. On the other hand, some citizens
may prefer to pursue the permit terms and conditions in
federal courts rather than in state courts. For those citizens,
the proposed regulations will represent a loss of choice. The
agency is not aware of any litigation where state enforceable
terms are tried in federal courts. Furthermore, this proposed
change will make this regulation consistent with the minor
source review regulations which designate the same terms
and conditions as state only enforceable.

2 Criteria pollutants are volatile organic compounds, nitrogen oxides, particulate
matter, sulfur dioxide, carbon monoxide, and lead.

% Source: The agency
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Businesses and Entities Affected

The number of sources located in areas that may be
designated as nonattainment for the new eight-hour ozone
standard is expected be between 13 and 45." These sources
currently operate under the prevention of significant
deterioration program. Based on the data from this program,
only one source during the last five year undertook a new
construction or modification. Thus, a small number of sources
over a five-year period are expected to be affected.

Localities particularly affected. The areas to be covered by
the new eight-hour ozone standard are yet to be determined;
however, the agency has submitted a list of recommended
nonattainment areas to EPA. The recommended areas
include the Frederick County Nonattainment Area (Frederick
County, City of Winchester); the Fredericksburg
Nonattainment Area (Caroline, Spotsylvania, and Stafford
Counties, City of Fredericksburg); the Northern Virginia
Nonattainment Area (Arlington, Fairfax, Fauquier, Loudoun,
Prince William, and Stafford Counties, Cities of Alexandria,
Fairfax, Falls Church, Manassas, and Manassas Park); the
Shenandoah National Park Nonattainment Area (the portions
of the park located in Page and Madison counties); the
Roanoke Nonattainment Area (Botetourt and Roanoke
Counties, Cities of Roanoke and Salem, Town of Vinton); and
Hampton Roads Nonattainment Area (James City and York
Counties, Cities of Chesapeake, Hampton, Newport News,
Norfolk, Poquoson, Portsmouth, Suffolk, Virginia Beach,
Williamsburg). Major emission sources located in these areas
may particularly be affected. However, this list is currently
undergoing review by EPA, which in accordance with the
Clean Air Act, has the final authority for determining
nonattainment area designations.

Projected impact on employment. The proposed offset
requirements are likely to discourage new sources locating in
potential nonattainment areas. This is expected to reduce the
number of new jobs that may be created in these localities.
However, the job seekers are likely to take jobs elsewhere in
a strong labor market. Thus, the net impact on employment
cannot be determined.

Effects on the use and value of private property. The value of
major emission sources in the potential nonattainment areas
may decrease if potential compliance costs exceed the
potential cost savings from less litigation and disputes.
Prevention of deterioration in air quality by the proposed
emission offsets may have a positive impact on land values in
potential nonattainment areas.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.

Summary:

The proposed amendments (i) revise the emission
reduction offset ratio; (ii) provide for state-only permit terms
and conditions; (iii) clarify the regulation’s applicability; and

* Source: The agency

(iv) make the regulation consistent with the other new
source review regulations.

9 VAC 5-80-2000. Applicability.

A. The provisions of this article apply to the—ecenstruction—or
reconstruction—of any person seeking to construct or
reconstruct any new major stationary source or to make a
major modification to a major stationary source, if the source
or modification is or would be major for the pollutant for which
the area is designated as nonattainment.

B. The provisions of this article apply in nonattainment areas.

C. At such time that a particular source or modification
becomes a major stationary source or major modification
solely by virtue of a relaxation in any enforceable limitation
which was established after August 7, 1980, on the capacity
of the source or modification otherwise to emit a pollutant,
such as a restriction on hours of operation, then the
requirements of this article shall apply to the source or
modification as though construction had not commenced on
the source or modification.

D. Where a source is constructed or modified in
contemporaneous increments which individually are not
subject to approval under this article and which are not part of
a program of construction or modification in planned
incremental phases approved by the board, all such
increments shall be added together for determining the
applicability of this article. An incremental change is
contemporaneous with the particular change only if it occurs
between the date five years before construction on the
particular change commences and the date that the increase
from the particular change occurs.

E. Unless specified otherwise, the provisions of this article are

apphicable-to-various-seurees apply as follows:

1. Provisions referring to "sources,” "new and/or modified
sources" or "stationary sources" are-applicable apply to the
construction, reconstruction or modification of all major
stationary sources and major modifications.

2. Any emissions units or pollutants not subject to the
provisions of this article may be subject to the provisions of
9 VAC-5-80-10 Article 6 (9 VAC 5-80-1100 et seq.), Article 7
(9 VAC 5-80-1400 et seq.), or Atrticle 8 (9 VAC 5-80-1700 et
seq.) of this part.

3. Provisions referring to "state and federally enforceable"
and "federally and state enforceable" or similar wording
shall mean ‘state-only enforceable" for terms and
conditions of a permit designated state-only enforceable
under 9 VAC 5-80-2020 E.

F. Regardless of the exemptions provided in this article, no
owner or other person shall circumvent the requirements of
this article by causing or allowing a pattern of ownership or
development over a geographic area of a source which,
except for the pattern of ownership or development, would
otherwise require a permit.

9 VAC 5-80-2010. Definitions.

A. As used in this article, all words or terms not defined here
shall have the meanings given them in 9 VAC 5 Chapter 10
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(9 VAC 5-10-10 et seq.), unless otherwise required by
context.

B. For the purpose of this article, 9 VAC 5-50-270 and any
related use, the words or terms shall have the meanings
given them in subsection C of this section.

C. Terms defined.

"Actual emissions" means the actual rate of emissions of a
pollutant from an emissions unit, as determined in
accordance with subdivisions a through c of this definition.

a. In general, actual emissions as of a particular date
shall equal the average rate, in tons per year, at which
the unit actually emitted the pollutant during a two-year
period which precedes the particular date and which is
representative of normal source operation. The board
shall allow the use of a different time period upon a
determination that it is more representative of normal
source operation. Actual emissions shall be calculated
using the unit's actual operating hours, production rates,
and types of materials processed, stored, or combusted
during the selected time period.

b. The board may presume that the source-specific
allowable emissions for the unit are equivalent to the
actual emissions of the unit.

c. For any emissions unit which has not begun normal
operations on the particular date, actual emissions shall
equal the potential to emit of the unit on that date.

"Administrator" means the Administrator of the U.S.
Environmental Protection Agency (EPA) or his an
authorized representative.

"Allowable emissions” means the emissions rate of a
stationary source calculated using the maximum rated
capacity of the source (unless the source is subject to
federally and state enforceable limits which restrict the
operating rate, or hours of operation, or both) and the most
stringent of the following:

a. The applicable standards set forth in 40 CFR Parts 60
and 61;

b. Any applicable State Implementation Plan emissions
limitation including those with a future compliance date;
or

c. The emissions rate limit specified as a federally and
state enforceable permit condition, including those with a
future compliance date.

"Applicable federal requirement" means all of the following
as they apply to emissions units in a source subject to this
article (including requirements that have been promulgated
or approved by the administrator through rulemaking at the
time of permit issuance but have future-effective
compliance dates):

a. Any standard or other requirement provided for in an
implementation plan established pursuant to § 110 or
§ 111(d) of the federal Clean Air Act, including any
source-specific provisions such as consent agreements
or orders.

b. Any limit or condition in any construction permit issued
under the new source review program or in any operating
permit issued pursuant to the state operating permit
program.

c. Any emission standard, alternative emission standard,
alternative emission limitation, equivalent emission
limitation or other requirement established pursuant to
8§ 112 or § 129 of the federal Clean Air Act as amended
in 1990.

d. Any new source performance standard or other
requirement established pursuant to § 111 of the federal
Clean Air Act, and any emission standard or other
requirement established pursuant to § 112 of the federal
Clean Air Act before it was amended in 1990.

e. Any limitations and conditions or other requirement in
a Virginia regulation or program that has been approved
by EPA under subpart E of 40 CFR Part 63 for the
purposes of implementing and enforcing § 112 of the
federal Clean Air Act.

f. Any requirement concerning accident prevention under
§ 112(r)(7) of the federal Clean Air Act.

g. Any compliance monitoring requirements established
pursuant to either § 504(b) or § 114(a)(3) of the federal
Clean Air Act.

h. Any standard or other requirement for consumer and
commercial products under § 183(e) of the federal Clean
Air Act.

i. Any standard or other requirement for tank vessels
under § 183(f) of the federal Clean Air Act.

j- Any standard or other requirement in 40 CFR Part 55 to
control air pollution from outer continental shelf sources.

k. Any standard or other requirement of the regulations
promulgated to protect stratospheric ozone under Title VI
of the federal Clean Air Act, unless the administrator has
determined that such requirements need not be
contained in a permit issued under this article.

I. With regard to temporary sources subject to 9 VAC 5-
80-130, (i) any ambient air quality standard, except
applicable state requirements, and (ii) requirements
regarding increments or visibility as provided in Article 8
(9 VAC 5-80-1700 et seq.) of this part.

"Begin actual construction” means, in general, initiation of
physical on-site construction activities on an emissions unit
which are of a permanent nature. Such activities include,
but are not limited to, installation of building supports and
foundations, laying of underground pipework, and
construction of permanent storage structures. With respect
to a change in method of operation, this term refers to
those on-site activities other than preparatory activities
which mark the initiation of the change.

"Building, structure, facility, or installation” means all of the
pollutant-emitting activities which belong to the same
industrial grouping, are located on one or more contiguous
or adjacent properties, and are under the control of the
same person (or persons under common control) except
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the activities of any vessel. Pollutant-emitting activities shall
be considered as part of the same industrial grouping if
they belong to the same "major group"” (i.e., which have the
same two-digit code) as described in the "Standard
Industrial Classification Manual," as amended by the
supplement (see 9 VAC 5-20-21).

"Commence," as applied to construction of a major
stationary source or major modification, means that the
owner has all necessary preconstruction approvals or
permits and either has:

a. Begun, or caused to begin, a continuous program of
actual on-site construction of the source, to be completed
within a reasonable time; or

b. Entered into binding agreements or contractual
obligations, which cannot be canceled or modified
without substantial loss to the owner, to undertake a
program of actual construction of the source, to be
completed within a reasonable time.

"Complete application" means that the application contains
all the information necessary for processing the application
and the provisions of § 10.1-1321.1 of the Virginia Air
Pollution Control Law have been met. Designating an
application complete for purposes of permit processing
does not preclude the board from requesting or accepting
additional information.

"Construction" means any physical change or change in the
method of operation (including fabrication, erection,
installation, demolition, or modification of an emissions unit)
which would result in a change in actual emissions.

"Emissions cap" means any limitation on the rate of
emissions of any regulated air pollutant from one or more
emissions units established and identified as an emissions
cap in any permit issued pursuant to the new source review
program or operating permit program.

"Emissions unit" means any part of a stationary source
which emits or would have the potential to emit any
pollutant subject to regulation under the federal Clean Air
Act.

"Enforceable as a practical matter" means that the permit
contains emission limitations that are enforceable by the
board or the department and meet the following criteria:

a. Are permanent;

b. Contain a legal obligation for the owner to adhere to
the terms and conditions;

c. Do not allow a relaxation of a requirement of the
Implementation Plan;

d. Are technically accurate and quantifiable;

e. Include averaging times or other provisions that allow
at least monthly (or a shorter period if necessary to be
consistent with the Implementation Plan) checks on
compliance. This may include, but not be limited to, the
following: compliance with annual limits in a rolling basis,
monthly or shorter limits, and other provisions consistent

with 9 VAC 5-80-2050 and other regulations of the board;
and

f. Require a level of recordkeeping, reporting and
monitoring sufficient to demonstrate compliance.

"Federally enforceable" means all limitations and conditions
which are enforceable by the administrator-ineluding-these

requirements-developed-pursuant-to-40-CFR - Parts 60-and

citizens under the federal Clean Air Act or that are
enforceable under other statutes administered by the
administrator. Federally enforceable limitations and
conditions include, but are not limited to the following:

a. Emission standards, alternative emission standards,
alternative emission limitations, and equivalent emission
limitations established pursuant to § 112 of the federal
Clean Air Act as amended in 1990.

b. New source performance standards established
pursuant to 8§ 111 of the federal Clean Air Act, and
emission standards established pursuant to § 112 of the
federal Clean Air Act before it was amended in 1990.

c. All terms and conditions in a federal operating permit,
including any provisions that limit a source's potential to
emit, unless expressly designated as not federally
enforceable.

d. Limitations and conditions that are part of an
implementation plan established pursuant to § 110 or
§ 111(d) of the federal Clean Air Act.

e. Limitations and conditions that are part of a federal
construction permit issued under 40 CFR 52.21 or any
construction permit issued under regulations approved by
EPA in accordance with 40 CFR Part 51.

f. Limitations and conditions that are part of an operating
permit issued pursuant to a program approved by EPA
into a SIP as meeting EPA's minimum criteria for federal
enforceability, including adequate notice and opportunity
for EPA and public comment prior to issuance of the final
permit and practicable enforceability.

g. Limitations and conditions in a Virginia regulation or
program that has been approved by EPA under subpart
E of 40 CFR Part 63 for the purposes of implementing
and enforcing § 112 of the federal Clean Air Act.

h. Individual consent agreements that EPA has legal
authority to create.

"Fixed capital cost" means the capital needed to provide all
the depreciable components.

"Fugitive emissions" means those emissions whieh that
could not reasonably pass through a stack, chimney, vent,
or other functionally equivalent opening designed for
eliminating emissions from the structure.
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"Lowest achievable emissions rate" means for any source,
the more stringent rate of emissions based on the following:

a. The most stringent emissions limitation which is
contained in the implementation plan of any state for
such class or category of stationary source, unless the
owner of the proposed stationary source demonstrates
that such limitations are not achievable; or

b. The most stringent emissions limitation which is
achieved in practice by such class or category of
stationary sources. This limitation, when applied to a
modification, means the lowest achievable emissions rate
for the new or modified emissions units within the
stationary source. In no event shall the application of this
term permit a proposed new or modified stationary
source to emit any pollutant in excess of the amount
allowable under an applicable new source standard of
performance.

"Major modification”

a. Means any physical change in or change in the
method of operation of a major stationary source that
would result in a significant net emissions increase of any

qualifying nonattainment pollutant subject-to—regulation
underthe-federal-Clean-Air-Act.

b. Any net emissions increase that is considered
significant for volatile organic compounds shall be
considered significant for ozone.

c. A physical change or change in the method of
operation shall not include:

(1) Routine maintenance, repair and replacement;

(2) Use of an alternative fuel or raw material by a
stationary source which:

(@ The source was capable of accommodating
before December 21, 1976, unless such change
would be prohibited under any federally and state
enforceable permit condition which was established
after December 21, 1976, pursuant to 40 CFR 52.21
or this chapter; or

(b) The source is approved to use under any permit
issued under 40 CFR 52.21 or this chapter;

(3) An increase in the hours of operation or in the
production rate, unless such change is prohibited
under any federally and state enforceable permit
condition which was established after December 21,
1976, pursuant to 40 CFR 52.21 or this chapter.

"Major new source review (major NSR)" means a program
for the preconstruction review of changes that are subject
to review as new major stationary sources or major
modifications under Article 7 (9 VAC 5-80-1400 et seq.),
Article 8 (9 VAC 5-80-1700 et seq.) or Article 9 (9 VAC
5-80-2000 et seq.) of this part.

"Major stationary source"

a. Means:

(1) Any stationary source of air pollutants which emits,
or has the potential to emit, (i) 100 tons per year or
more of any nonattainment pollutant subject—te

regulation—under-thefederal-Clean-Air-Aet, (ii) 50 tons
per year or more of volatile organic compounds or
nitrogen oxides in ozone nonattainment areas
classified as serious in 9 VAC 5-20-204, or (iii) 25 tons
per year or more of volatile organic compounds or
nitrogen oxides in o0zone nonattainment areas
classified as severe in 9 VAC 5-20-204; or

(2) Any physical change that would occur at a
stationary source not qualifying under subdivision a (1)
of this definition as a major stationary source, if the
change would constitute a major stationary source by
itself.

b. A major stationary source that is major for volatile
organic compounds shall be considered major for ozone.

c. The fugitive emissions of a stationary source shall not
be included in determining for any of the purposes of this
article whether it is a major stationary source, unless the
source belongs to one of the following categories of
stationary sources:

(1) Coal cleaning plants (with thermal dryers).
(2) Kraft pulp mills.

(3) Portland cement plants.

(4) Primary zinc smelters.

(5) Iron and steel mills.

(6) Primary aluminum ore reduction plants.
(7) Primary copper smelters.

(8) Municipal incinerators (or combinations of them)
capable of charging more than 250 tons of refuse per
day.

(9) Hydrofluoric acid plants.

(20) Sulfuric acid plants.

(11) Nitric acid plants.

(12) Petroleum refineries.

(13) Lime plants.

(14) Phosphate rock processing plants.
(15) Coke oven batteries.

(16) Sulfur recovery plants.

(17) Carbon black plants (furnace process).
(18) Primary lead smelters.

(19) Fuel conversion plants.

(20) Sintering plants.

(21) Secondary metal production plants.

(22) Chemical process plants.
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(23) Fossil-fuel boilers (or combination of them)
totaling more than 250 million British thermal units per
hour heat input.

(24) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels.

(25) Taconite ore processing plants.
(26) Glass fiber manufacturing plants.
(27) Charcoal production plants.

(28) Fossil fuel steam electric plants of more than 250
million British thermal units per hour heat input.

(29) Any other stationary source category which, as of
August 7, 1980, is being regulated under § 111 or
§ 112 of the federal Clean Air Act.

"Minor new source review (minor NSR)" means a program
for the preconstruction review of changes that are subject
to review as new or modified sources and that do not
qualify as new major stationary sources or major
modifications under Article 7 (9 VAC 5-80-1400 et seq.),
Article 8 (9 VAC 5-80-1700 et seq.) or Article 9 (9 VAC
5-80-2000 et seq.) of this part.

"Necessary preconstruction approvals or permits" means
those permits or approvals required under federal air
quality control laws and regulations, and those air quality
control laws and regulations which are part of the
applicable State Implementation Plan.

"Net emissions increase"

a. Means the amount by which the sum of the following
exceeds zero:

(1) Any increase in actual emissions from a particular
physical change or change in the method of operation
at a stationary source; and

(2) Any other increases and decreases in actual
emissions at the source that are contemporaneous

with the particular change and are otherwise
creditable.
b. An increase or decrease in actual emissions is

contemporaneous with the increase from the particular
change only if it occurs before the date that the increase
from the particular change occurs. For sources located in
ozone nonattainment areas classified as serious or
severe in 9 VAC 5-20-204, an increase or decrease in
actual emissions of volatile organic compounds or
nitrogen oxides is contemporaneous with the increase
from the particular change only if it occurs during a period
of five consecutive calendar years which includes the
calendar year in which the increase from the particular
change occurs.

c. An increase or decrease in actual emissions is

creditable only if:

(1) It occurs between the date five years before
construction on the change specified in subdivision a
(1) of this definition commences and the date that the

increase specified in subdivision a (1) of this definition
occurs; and

(2) The board has not relied on it in issuing a permit for
the source pursuant to this chapter which permit is in
effect when the increase in actual emissions from the
particular change occurs.

d. An increase in actual emissions is creditable only to
the extent that the new level of actual emissions exceeds
the old level.

e. A decrease in actual emissions is creditable only to the
extent that:

(1) The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the
new level of actual emissions;

(2) It is federally and state enforceable at and after the
time that actual construction on the particular change
begins;

(3) The board has not relied on it in issuing any permit
pursuant to this chapter or the board has not relied on
it in demonstrating attainment or reasonable further
progress in the State Implementation Plan; and

(4) It bhas approximately the same qualitative
significance for public health and welfare as that
attributed to the increase from the particular change.

f. An increase that results from a physical change at a
source occurs when the emissions unit on which
construction occurred becomes operational and begins to
emit a particular pollutant. Any replacement unit that
requires shakedown becomes operational only after a
reasonable shakedown period, not to exceed 180 days.

"New source review program" means a program for the
preconstruction review and permitting of new stationary
sources or expansions to existing ones in accordance with
regulations promulgated to implement the requirements of
88 110 (a)(2)(C), 165 (relating to permits in prevention of
significant deterioration areas), 173 (relating to permits in
nonattainment areas), and 112 (relating to permits for
hazardous air pollutants) of the federal Clean Air Act.

"Nonattainment pollutant” means, within an nonattainment
area, the pollutant for which such area is designated
nonattainment. For ozone nonattainment areas, the
nonattainment pollutants shall be volatile organic
compounds (including hydrocarbons) and nitrogen oxides.

"Potential to emit" means the maximum capacity of a
stationary source to emit a pollutant under its physical and
operational design. Any physical or operational limitation on
the capacity of the source to emit a pollutant, including air
pollution control equipment, and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design
only if the limitation or the effect it would have on emissions
is federally and state enforceable. Secondary emissions do
not count in determining the potential to emit of a stationary
source.
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"Public comment period" means a time during which the
public shall have the opportunity to comment on the new or
modified source permit application information (exclusive of
confidential information), the preliminary review and
analysis of the effect of the source upon the ambient air
quality, and the preliminary decision of the board regarding
the permit application.

"Qualifying pollutant” means, with regard to a major
stationary source, any pollutant emitted in such quantities
or at such rate as to qualify the source as a major
stationary source.

"Reasonable further progress” means the annual
incremental reductions in emissions of a given air pollutant
(including substantial reductions in the early years following
approval or promulgation of a-state an implementation plan
and regular reductions thereafter) which are sufficient in the
judgment of the board to provide for attainment of the
applicable ambient air quality standard within a specified
nonattainment area by the attainment date prescribed in
the State Implementation Plan for such area.

"Reconstruction” means when the fixed capital cost of the
new components exceeds 50% of the fixed capital cost of a
comparable entirely new stationary source. Any final
decision as to whether reconstruction has occurred shall be
made in accordance with the provisions of subdivisions a
through c¢ of this definition. A reconstructed stationary
source will be treated as a new stationary source for
purposes of this article.

a. The fixed capital cost of the replacements in
comparison to the fixed capital cost that would be
required to construct a comparable entirely new facility.

b. The estimated life of the facility after the replacements
compared to the life of a comparable entirely new facility.

c. The extent to which the components being replaced
cause or contribute to the emissions from the facility.

"Regulated air pollutant" means any of the following:
a. Nitrogen oxides or any volatile organic compound;

b. Any pollutant for which an ambient air quality standard
has been promulgated;

c. Any pollutant subject to any standard promulgated
under § 111 of the federal Clean Air Act;

d. Any pollutant subject to a standard promulgated under
or other requirements established under § 112 of the
federal Clean Air Act concerning hazardous air pollutants
and any pollutant regulated under of 40 CFR Part 63; or

e. Any pollutant subject to a regulation adopted by the
board.

"Secondary emissions” means emissions which would
occur as a result of the construction or operation of a major
stationary source or major modification, but do not come
from the major stationary source or major modification
itself. For the purpose of this article, secondary emissions
must be specific, well defined, quantifiable, and impact
affect the same general area as the stationary source or

modification which causes the secondary emissions.
Secondary emissions include emissions from any off-site
support facility which would not be constructed or increase
its emissions except as a result of the construction or
operation of the major stationary source or major
modification. Secondary emissions do not include any
emissions which come directly from a mobile source, such
as emissions from the tailpipe of a motor vehicle, from a
train, or from a vessel.

"Significant" means, in reference to a net emissions
increase or the potential of a source to emit any of the
following pollutants, a rate of emissions that would equal or
exceed any of the following rates:

a. Ozone nonattainment areas classified as serious or

severe in 9 VAC 5-20-204.
Pollutant Emissions Rate

Carbon Monoxide 100 tons per year (tpy)

Nitrogen Oxides 25 tpy

Sulfur Dioxide 40 tpy

Particulate Matter 25 tpy

Ozone 25 tpy of volatile organic
compounds

Lead 0.6 tpy

b. Other nonattainment areas.
Pollutant Emissions Rate

Carbon Monoxide 100 tons per year (tpy)

Nitrogen Oxides 40 tpy

Sulfur Dioxide 40 tpy

Particulate Matter 25 tpy

Ozone 40 tpy of volatile organic
compounds

Lead 0.6 tpy

"State enforceable” means all limitations and conditions
that are enforceable as a practical matter, including any
regulation of the board, those requirements developed
pursuant to 9 VAC 5-170-160, requirements within any
applicable order or variance, and any permit requirements
established pursuant to this chapter.

"State operating permit program" means a program for
issuing limitations and conditions for stationary sources in
accordance with Article 5 (9 VAC 5-80-800 et seq.) of this
part, promulgated to meet EPA's minimum criteria for
federal enforceability, including adequate notice and
opportunity for EPA and public comment prior to issuance
of the final permit and practicable enforceability.

"Stationary source" means any building, structure, facility,
or installation which emits or may emit any air pollutant
subject to regulation under the federal Clean Air Act.

"Synthetic minor" means a stationary source whose
potential to emit is constrained by state-enforceable and
federally enforceable limits, so as to place that stationary
source below the threshold at which it would be subject to
permit or other requirements governing major stationary
sources in regulations of the board or in the federal Clean
Air Act.
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9 VAC 5-80-2020. General.

A. No owner or other person shall begin actual construction,
reconstruction or modification of any major stationary source
or major modification without first obtaining from the board a
permit to construct and operate such source.

B. No owner or other person shall relocate any emissions unit

from one
stationary source to another without first obtaining from the
board a permit to relocate the unit.

C. The board may combine the requirements of and the
permits for emissions units within a stationary source subject
to 9—\#AG%—89—4:9—A¥H€Ie—8—(—94#AG%~89—%7—9@—et—seq+ef—th+s
part—and-this-article the new source review program into one

permit. Likewise the board may require that applications for
permits for emissions unlts within a stationary source requwed
by any
provision of the new source review program be combined into
one application.

D. The board may incorporate the terms and conditions of a
state operating permit into a permit issued pursuant to this
article. The permit issued pursuant to this article may
supersede the state operating permit provided the public
participation provisions of the state operating permit program
are followed.

E. All terms and conditions of any permit issued under this
article shall be federally enforceable except those that are
designated state-only enforceable under subdivision 1 of this
subsection. Any term or condition that is not federally
enforceable shall be designated as state-only enforceable as
provided in subdivision 2 of this subsection.

1. A term or condition of any permit issued under this article
shall not be federally enforceable if (i) it is derived from or is
designed to implement Article 2 (9 VAC 5-40-130 et seq.)
or Article 3 (9 VAC 5-40-160 et seq.) of 9 VAC 5 Chapter
40 or Article 2 (9 VAC 5-50-130 et seq.) or Article 3 (9 VAC
5-50-160 et seq.) of 9 VAC 5 Chapter 50 or (ii) it is
designated in the proposed permit as provided in
subdivision 2 of this subsection and public review of the
designation takes place under 9 VAC 5-80-2070.

2. Any term or condition of any permit issued under this
article that is not federally enforceable shall be marked in
the permit as state-only enforceable and shall only be
enforceable by the board. Failure to mark a term or
condition as state-only enforceable shall not render it
federally enforceable. Incorrectly designating a term or
condition as state-only enforceable shall not provide a
shield from federal enforcement of a term or condition that
is legally federally enforceable.

F. Nothing in the regulations of the board shall be construed
to prevent the board from granting permits for programs of
construction or modification in planned incremental phases. In
such cases, all net emissions increases from all emissions
units covered by the program shall be added together for
determining the applicability of this article.

9 VAC 5-80-2030. Applications.

A. A single application is required identifying at a minimum
each emwss&ens—pemt—m@n—the emissions unit subject to the
provisions of this article. The application shall be submitted
according to procedures approved—by acceptable to the
board. However, where several emissions units are included
in one project, a single application covering all units in the

project may be submitted. A-separate-applicationis—required
for-eachocation:

B. A separate application is required for each stationary
source.

B. C. For projects with phased development, a single
application should be submitted covering the entire project.

G- D. Any application form, report, or eemphance certification
submitted to the board shall be—signed—by—a+respoensible
official-Aresponsible-officiaks-defined-asfollows:

comply with
the provisions of 9 VAC 5-20-230.
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9 VAC 5-80-2040. Application information required.

A. The board shall furnish application forms to applicants.
Completion of these forms serves as initial registration of new
and modified sources.

A- B. Each application for a permit shall include such
information as may be required by the board to determine the
effect of the proposed source on the ambient air quality and to
determine compliance with the emissions standards which are
applicable. The information required shall include, but is not
limited to, the following:

1 - . . .
Inat sp. ecified-on ap.plleabl € Ip.e i-for 'ﬁsﬁ. I.H' |s||ee|. By

Completion—of-theseforms-—serves—as-initial-registration—of
new-and-modified-seurees—Company name and address (or
plant name and address if different from the company name),
owner's name and agent, and telephone number and names
of plant site manager or contact or both.

2. A description of the source's processes and products (by
Standard Industrial Classification Code).

3. All emissions of regulated air pollutants.

a. A permit application shall describe all emissions of
regulated air pollutants emitted from any emissions unit
or group of emissions units to be covered by the permit.

b. Emissions shall be calculated as required in the permit
application form or instructions.

c. Fugitive emissions shall be included in the permit
application to the extent quantifiable.

4. Emissions rates in tons per year and in such terms as
are necessary to establish compliance consistent with the
applicable standard reference test method.

5. Actual emission rates in tons per year and other
information as may be necessary to determine the net
emissions increase of actual emissions.

6. Information needed to determine or regulate emissions
as follows: fuels, fuel use, raw materials, production rates,
loading rates, and operating schedules.

7. ldentification and description of air pollution control
equipment and compliance monitoring devices or activities.

8. Limitations on source operation affecting emissions or
any work practice standards, where applicable, for all
regulated air pollutants at the source.

9. Calculations on which the information in subdivisions 3
through 8 of this subsection are based. Any calculations
shall include sufficient detail to permit assessment of the
validity of such calculations.

2- 10. Any additional information or documentation that the
board deems necessary to review and analyze the air
pollution aspects of the stationary source or emissions unit,
including the submission of measured air quality data at the
proposed site prior to construction, reconstruction or
modification. Such measurements shall be accomplished
using procedures acceptable to the board.

3- 11. For major stationary sources, the location and
registration number for all stationary sources owned or
operated by the applicant (or by any entity controlling,
controlled by, or under common control with the applicant)
in the Commonwealth.

4. 12. For major stationary sources, the analyses required
by 9 VAC 5-80-2090 2 shall be provided by the applicant.
Upon request, the board will advise an applicant of the
reasonable geographic limitation on the areas to be subject
to an analysis to determine the air quality impact at the
proposed source.

B- C. The above information and analysis shall be determined
and presented according to procedures and using methods
acceptable to the board.

9 VAC 5-80-2050. Standards/econditions Standards and
conditions for granting permits.

A. No permit will be granted pursuant to this article unless it is
shown to the satlsfactlon of the board that the source WI|| be

welatten—ef—me—appheable—prewstens—ef—these—regﬁtaﬂens—and
that comply with the following standards and-cenditions-have
been-met:

1. The source shall be designed, built and equipped to
comply with standards of performance prescribed under
9 VAC 5 Chapter 50 (9 VAC 5-50-10 et seq.) and—with

(9 VAC 5-60-10 et seg).

2. The source shall be designed, built and equipped to
operate without preventing-er-interdering-with-the-attainment

er—mamtenaﬂee—ef—any—appheabte—an&@em—mt—qaahty
standard-and-without causing er-exacerbating a violation of
any the applicable ambient-air-gquality-standard provisions of
regulations of the board or the applicable control strategy
portion of the implementation plan.

3. The board determines that the following occurs:

a. By the time the source is to commence operation,
sufficient offsetting emissions reductions shall have been
obtained in accordance with 9 VAC 5-80-2120 such that
total allowable emissions of qualifying nonattainment
pollutants from existing sources in the region, from new
or modified sources which are not major emitting
facilities, and from the proposed source will be sufficiently
less than total emissions from existing sources, as
determined in accordance with the requirements of this
article, prior to the application for such permit to construct
or modify so as to represent (when considered together
with any applicable control measures in the State
Implementation Plan) reasonable further progress; or
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b. In the case of a new or modified major stationary
source which is located in a zone, within the
nonattainment area, identified by the administrator, in
consultation with the Secretary of Housing and Urban
Development, as a zone to which economic development
should be targeted, that emissions of such pollutant
resulting from the proposed new or modified major
stationary source shall not cause or contribute to
emissions levels which exceed the allowance permitted
for such pollutant for such area from new or modified
major stationary sources in the State Implementation
Plan.

Any emission reductions required as a precondition of the
issuance of a permit under subdivision 3 a or 3 b of this
section subsection shall be state and federally enforceable
before such permit may be issued.

4. The applicant shall demonstrate that all major stationary
sources owned or operated by such applicant (or by any
entity controlling, controlled by, or under common control
with such applicant) in the Commonwealth are subject to
emission limitations and are in compliance, or on a
schedule for compliance, with all applicable emission
limitations and standards under these regulations.

5. The administrator has not determined that the applicable
implementation plan is not being adequately implemented
for the nonattainment area in which the proposed source is
to be constructed or modified in accordance with the
requirements of this article.

6. The applicant shall demonstrate, through an analysis of
alternative sites, sizes, production processes, and
environmental control techniques for such proposed
source, that benefits of the proposed source significantly
outweigh the environmental and social costs imposed as a
result of its location, construction, or modification.

B. Permits may be granted to stationary sources or emissions
units that contain emission caps provided the limits or caps
are made enforceable as a practical matter using the
elements set forth in subsection D of this section.

C. Permits granted pursuant to this article may contain
emissions standards as necessary to implement the
provisions of this article and 9 VAC 5-50-270. The following
criteria shall be met in establishing emission standards to the
extent necessary to assure that emissions levels are
enforceable as a practical matter:

1. Standards may include the level, quantity, rate, or
concentration or any combination of them for each affected
pollutant.

2. In no case shall a standard result in emissions that would
exceed the emissions rate based on the potential to emit of
the emissions unit.

3. The standard may prescribe, as an alternative to or a
supplement to an emission limitation, an equipment, work
practice, fuels specification, process materials,
maintenance, or operational standard, or any combination
of them.

D. Permits issued under this article shall contain, but not be
limited to, any of the following elements as necessary to
ensure that the permits are enforceable as a practical matter:

1. Emission standards.

2. Conditions necessary to enforce emission standards.
Conditions may include, but not be limited to, any of the
following:

a. Limit on fuel sulfur content.

b. Limit on production rates with time frames as
appropriate to support the emission standards.

c. Limit on raw material usage rate.

d. Limits on the minimum required capture, removal and
overall control efficiency for any air pollution control
equipment.

3. Specifications for permitted equipment, identified as
thoroughly as possible. The identification shall include, but
not be limited to, type, rated capacity, and size.
Specifications included in the permit under this subdivision
are for informational purposes only and do not form
enforceable terms or conditions of the permit unless the
specifications are needed to form the basis for one or more
of the other terms or conditions in the permit.

4. Specifications for air pollution control equipment installed
or to be installed. Specifications included in the permit
under this subdivision are for informational purposes only
and do not form enforceable terms or conditions of the
permit unless the specifications are needed to form the
basis for one or more of the other terms or conditions in the
permit.

5. Specifications for air pollution control equipment
operating parameters and the circumstances under which
such equipment shall be operated, where necessary to
ensure that the required overall control efficiency is
achieved. The operating parameters may include, but not
be limited to, any of the following:

a. Pressure indicators and required pressure drop.
b. Temperature indicators and required temperature.
c. pH indicators and required pH.

d. Flow indicators and required flow.

6. Requirements for proper operation and maintenance of
any pollution control equipment, and appropriate spare
parts inventory.

7. Stack test requirements.
8. Reporting or recordkeeping requirements, or both.

9. Continuous emission or air quality monitoring
requirements, or both.

10. Other requirements as may be necessary to ensure
compliance with the applicable regulations.
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9 VAC 5-80-2060. Action on permit application.

A. Within 30 days after receipt of an application, the board
shall notify the applicant of the status of the application. The
natification of the initial determination with regard to the status
of the application shall be provided by the board in writing and
shall include (i) a determination as to which provisions of this
chapter the new source review program are applicable, (i) the
identification of any deficiencies, and (iii) a determination as
to whether the application contains sufficient information to
begin application review. The determination that the
application has sufficient information to begin review is not
necessarily a determination that it is complete. Within 30 days
after receipt of any additional information, the board shall
notify the applicant in writing of any deficiencies in such
information. The date of receipt of a complete application for
processing under subsection B of this section shall be the
date on which the board received all required information and
the provisions of §10.1-1321.1 of the Virginia Air Pollution
Control Law have been met, if applicable.

B. Processing time for a permit is normally 98 180 days
following receipt of a complete application. The board may
extend this time period if additional information is required.

Processing steps nermally-are-as-follows may include, but not

be limited to, the following:

1. Completion of the preliminary review and analysis in
accordance with 9 VAC 5-80-2090 and the preliminary
decision of the board.

2. Completion of the public participation requirements in
accordance with 9 VAC 5-80-2070.

3. Completion of the final review and analysis and the final
decision of the board.

C. The board will normally will take action on all applications
after completion of the review and analysis, or expiration of
the public comment period (and consideration of comments
from it) when required, unless more information is needed.
The board shall notify the applicant in writing of its decision on
the application, including its reasons, and shall also specify
the applicable emission limitations. These emission limitations
are applicable during any emission testing conducted in
accordance with 9 VAC 5-80-2080.

D. The applicant may appeal the decision pursuant to Part
VIII (9 VAC 5-170-190 et seq.) of 9 VAC 5 Chapter 170.

E. Within five days after notification to the applicant pursuant
to subsection C of this section, the notification and any
comments received pursuant to the public comment period
and public hearing shall be made available for public
inspection at the same location as was the information in
9 VAC 5-80-2070 F 1.

9 VAC 5-80-2070. Public participation.

A. No later than 30 days after receiving the initial
determination notification required under 9 VAC 5-80-2060 A,
applicants shall notify the public about the proposed source
as required in subsection B of this section. The applicant shall
also provide an informational briefing about the proposed
source for the public as required in subsection C of this
section.

B. The public notice required under subsection A of this
section shall be placed by the applicant in at least one
newspaper of general circulation in the affected air quality
control region. The notice shall be approved by the board and
shall include, but not be limited to, the name, location, and
type of the source, and the time and place of the informational
briefing.

C. The informational briefing shall be held in the locality
where the source is or will be located and at least 30 days,
but no later than 60 days, following the day of the publication
of the public notice in the newspaper. The applicant shall
inform the public about the operation and potential air quality
impact of the source and answer any questions concerning air
quality about the proposed source from those in attendance at
the briefing. At a minimum, the applicant shall provide
information on and answer questions about (i) specific
pollutants and the total quantity of each which the applicant
estimates will be emitted and (ii) the control technology
proposed to be used at the time of the informational briefing.
Representatives from the board shall attend and provide
information and answer questions on the permit application
review process.

D. Upon determination by the board that it will achieve the
desired results in an equally effective manner, an applicant for
a permit may implement an alternative plan for notifying the
public as required in subsection B of this section and for
providing the informational briefing as required in subsection
C of this section.

E. Prior to the decision of the board, all permit applications
will be subject to a public comment period of at least 30 days.
In addition, at the end of the public comment period, a public
hearing shall be held with notice in accordance with
subsection F of this section.

F. For the public comment period and public hearing, the
board shall notify the public, by advertisement in at least one
newspaper of general circulation in the affected air quality
control region, of the opportunity for public comment and the
public hearing on the information available for public
inspection under the provisions of subdivision 1 of this
subsection. The notification shall be published at least 30
days prior to the day of the public hearing.

1. Information on the permit application (exclusive of
confidential information under 9 VAC 5-170-60), as well as
the preliminary review and analysis and preliminary
decision of the board, shall be available for public
inspection during the entire public comment period in at
least one location in the affected air quality control region.

2. A copy of the notice shall be sent to all local air pollution
control agencies having State—lmplementation—Plan
respensibilities jurisdiction in the affected air quality control
region, all states sharing the affected air quality control
region, and to the regional administrator, U.S.
Environmental Protection Agency.

3. Notices of public comment periods and public hearings
for major stationary sources and major modifications
published under this section shall meet the requirements of
§ 10.1-1307.01 of the Virginia Air Pollution Control Law.
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G. In order to facilitate the efficient issuance of permits under
Articles 1 (9 VAC 5-80-50 et seq.) and 3 (9 VAC 5-80-360 et
seq.) of this part, upon request of the applicant the board shall
process the permit application under this article using public
participation procedures meeting the requirements of this
section and 9 VAC 5-80-270 or 9 VAC 5-80-670, as
applicable.

G- H. If appropriate, the board may provide a public briefing
on its review of the permit application prior to the public
comment period but no later than the day before the
beginning of the public comment period. If the board provides
a public briefing, the requirements of subsection F of this
section concerning public notification shall be followed.

9 VAC 5-80-2080. Compliance determination and
verification by performance testing.
A.

For—stationany—sources—other—than—these—specified—in
subsection—B—of-this—section; Compliance with standards of
performance shall be determined in accordance with the
provisions of 9 VAC 5-50-20 and shall be verified by
performance tests in accordance with the provisions of 9 VAC
5-50-30.

G- B. Testing required by subsections-A-and-B-of this section
shall be conducted within 60 days by the owner after
achieving the maximum production rate at which the new or
modified source will be operated, but not later than 180 days
after initial startup of the source; and 60 days thereafter the
board shall be provided by the owner with two or, upon
request, more copies of a written report of the results of the
tests.

satisfaction that the source is in compliance with the
applicable standard.

F D. The provisions for the granting of waivers under
subsection E C of this section are intended for use in
determining the initial compliance status of a source;-and. The
granting of a waiver does not obligate the board to de-se-for
dete.tmimng—eemphanee grant any waivers once the source
has been in operation for more than one year beyond the
initial startup date.

E. The granting of a waiver under this section does not shield
the source from potential enforcement of any permit term or
condition, applicable requirements of the implementation plan,
or any other applicable federal requirements promulgated
under the federal Clean Air Act.

9 VAC 5-80-2090. Application review and analysis.

No permit shall be granted pursuant to this article unless
compliance with the standards in 9 VAC 5-80-2050 is
demonstrated to the satisfaction of the board by a review and
analysis of the application performed on a source-by-source
basis as specified below:

1. Applications shall be subject to a control technology
review to determine if such source will be designed, built
and equipped to comply with all applicable standards of
performance prescribed under 9 VAC 5 Chapter 50 (9 VAC

5-50-10 et seq.) and-emission-standards—prescribed-under
9-VVAC-5-Chapter 60(9-VAC-5-60-10-et-seq).

2. Applications shall be subject to an air quality analysis to
determine the impact of qualifying nonattainment pollutant
emissions.

9 VAC 5-80-2100. Cireumvention- (Repealed.)

. I fiod i | : :
this-seetion; C. The requirements of subsections-A-through-C

of this section shall be met unless the board:

1. Specifies or approves, in specific cases, the use of a
reference method with minor changes in methodology;

2. Approves the use of an equivalent method;

3. Approves the use of an alternative method, the results of
which the board has determined to be adequate for
indicating whether a specific source is in compliance;

4. Waives the requirement for testing because, based upon
a technical evaluation of the past performance of similar
source types, using similar control methods, the board
reasonably expects the new or modified source to perform
in compliance with applicable standards; or

5. Waives the requirement for testing because the owner of
the source has demonstrated by other means to the board's

9 VAC 5-80-2110. Interstate pollution abatement.

A. The owner of each new or modified source, which may
significantly contribute to levels of air pollution in excess of an
ambient air quality standard in any quality control region
outside the Commonwealth, shall provide written notice to all
nearby states of the air pollution levels which may be affected
by such source at least 60 days prior to the date of
commencement of  construction, reconstruction  or
modification.

B. Any state or political subdivision may petition the
administrator—EPRA; for a finding that any new or modified
source emits or would emit any air pollutant in amounts which
will prevent attainment or maintenance of any ambient air
quality standard or interfere with measures for the prevention
of significant deterioration or the protection of visibility in the
state implementation plan for such state. Within 60 days after
receipt of such petition and after a public hearing, the

administrator—Y-S—EnvironmentalProtection—Ageney; will

make such a finding or deny the petition.
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C. Notwithstanding any permit granted pursuant to this article,
no owner or other person shall commence construction,
reconstruction or modification or begin operation of a source
to which a finding has been made under the provisions of
subsection B of this section.

9 VAC 5-80-2120. Offsets.

A. Owners shall comply with the offset requirements of this
article by obtaining emission reductions from the same source
or other sources in the same nonattainment area, except that
for ozone precursor pollutants the board may allow the owner
to obtain such emission reductions in another nonattainment
area if (i) the other area has an equal or higher nonattainment
classification than the area in which the source is located and
(ii) emissions from such other area contribute to a violation of
the ambient air quality standard in the nonattainment area in
which the source is located. By the time a new or modified
source begins operation, such emission reductions shall (i) be
in effect, (ii) be state and federally enforceable and (i) assure
that the total tonnage of increased emissions of the air
pollutant from the new or modified source shall be offset by
an equal or greater reduction, as applicable, in the actual
emissions of such air pollutant from the same or other
sources in the nonattainment area.

B. The (i) ratio of total emission reductions of volatile organic
compounds to total increased emissions of volatile organic
compounds or (ii) the ratio of total emission reductions of
nitrogen oxides to total increased emissions of nitrogen
oxides in ozone nonattainment areas designated in 9 VAC
5-20-204 shall be at least the following:

1. Ozene Nonattainment areas classified as marginal --1.1
to one.

2. Ozone Nonattainment areas classified as moderate
--1.15 to one.

3. Ozone Nonattainment areas classified as serious --1.2 to
one.

4. Ozone Nonattainment areas classified as severe --1.3 to
one.

5. Nonattainment areas not classified --1 to one.

The ratio of total emissions reductions of the nonattainment
pollutant to total increased emissions of the nonattainment
pollutant in nonattainment areas (other than ozone
nonattainment areas) designated in 9 VAC 5-20-204 shall be
at least 1 to one.

C. Emission reductions otherwise required by these
regulations shall not be creditable as emissions reductions for
purposes of any such offset requirement. Incidental emission
reductions which are not otherwise required by these
regulations shall be creditable as emission reductions for
such purposes if such emission reductions meet the
requirements of subsection A of this section.

D. The board shall allow an owner to offset by alternative or
innovative means emission increases from rocket engine and
motor firing, and cleaning related to such firing, at an existing
or modified major source that tests rocket engines or motors
under the following conditions:

1. Any modification proposed is solely for the purpose of
expanding the testing of rocket engines or motors at an
existing source that is permitted to test such engines on
November 15, 1990.

2. The source demonstrates to the satisfaction of the board
that it has used all reasonable means to obtain and utilize
offsets, as determined on an annual basis, for the
emissions increases beyond allowable levels, that all
available offsets are being used, and that sufficient offsets
are not available to the source.

3. The source has obtained a written finding from the U.S.
Department of Defense, U.S. Department of
Transportation, National  Aeronautics and  Space
Administration or other appropriate federal agency, that the
testing of rocket motors or engines at the facility is required
for a program essential to the national security.

4. The owner will comply with an alternative measure,
imposed by the board, designed to offset any emission
increases beyond permitted levels not directly offset by the
source. In lieu of imposing any alternative offset measures,
the board may impose an emissions fee to be paid to the
board which shall be an amount no greater than 1.5 times
the average cost of stationary source control measures
adopted in that nonattainment area during the previous
three years. The board shall utilize the fees in a manner
that maximizes the emissions reductions in that
nonattainment area.

E. For sources subject to the provisions of this article, the
baseline for determining credit for emissions reduction is the
emissions limit under the applicable State Implementation
Plan in effect at the time the application to construct is filed,
except that the offset baseline shall be the actual emissions of
the source from which offset credit is obtained where:

1. The demonstration of reasonable further progress and
attainment of ambient air quality standards is based upon
the actual emissions of sources located within a designated
nonattainment area; or

2. The applicable State Implementation Plan does not
contain an emissions limitation for that source or source
category.

F. Where the emissions limit under the applicable State
Implementation Plan allows greater emissions than the
potential to emit of the source, emissions offset credit will be
allowed only for control below this potential.

G. For an existing fuel combustion source, credit shall be
based on the allowable emissions under the applicable State
Implementation Plan for the type of fuel being burned at the
time the application to construct is filed. If the owner of the
existing source commits to switch to a cleaner fuel at some
future date, emissions offset credit based on the allowable (or
actual) emissions for the fuels involved is not acceptable,
unless the permit is conditioned to require the use of a
specified alternative control measure which would achieve the
same degree of emissions reduction should the source switch
back to a dirtier fuel at some later date. The board will ensure
that adequate long-term supplies of the new fuel are available
before granting emissions offset credit for fuel switches.
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H. Emissions reductions achieved by shutting down an
existing source or curtailing production or operating hours
below baseline levels may be generally credited if such
reductions are permanent, quantifiable, and federally and
state enforceable. In addition, the shutdown or curtailment is
creditable only if it occurred on or after January 1, 1991.

I. No emissions credit may be allowed for replacing one
hydrocarbon volatile organic compound with another of lesser
reactivity—exeeptfor-these—compounds—listed—in—TFable—1of
EPRA's "Recommended-Policy-on-Centrol-of \olatile Organic

J. Where theseregulations-de this article does not adequately

address a particular issue, the provisions of Appendix S to 40
CFR Part 51 shall be followed to the extent that they do not
conflict with this seetion article.

K. Credit for an emissions reduction can be claimed to the
extent that the board has not relied on it in issuing any permit
under this chapter or has not relied on it in demonstrating
attainment or reasonable further progress.

9 VAC 5-80-2150.
requirements.

Compliance with local zoning

Fhe—owner No provision of this part or any permit issued
thereunder shall relieve an owner of the responsibility to comply
in all respects with any existing zoning ordinances and
regulations in the locality in which the source is located or
proposes to be located; provided, however, that such
compliance does not relieve the board of its duty under 9 VAC
5-170-170 and § 10.1-1307 E of the Virginia Air Pollution
Control Law to independently consider relevant facts and
circumstances.

9 VAC 5-80-2160. Reactivation-and-permanent-shutdown-
(Repealed.)

9 VAC 5-80-2180.

Permit
revocation, and enforcement.

invalidation, suspension,

A. A permit granted pursuant to this article shall become
invalid if a program of continuous construction, reconstruction
or modification is not commenced within the latest of the
following time frames:

1. Eighteen months from the date the permit is granted.

2. Nine months from the date of the issuance of the last
permit or other authorization (other than permits granted
pursuant to this article) from any government entity.

3. Nine months from the date of the last resolution of any
litigation concerning any such permits or authorizations
(including permits granted pursuant to this article).

B. A permit granted pursuant to this article shall become
invalid if a program of construction, reconstruction or
modification is discontinued for a period of 18 months or more
or if a program of construction, reconstruction or modification
is not completed within a reasonable time. This provision
does not apply to the period between construction of the
approved phases of a phased construction project; each
phase must commence construction within 18 months of the
projected and approved commencement date.

C. The board may extend the periods prescribed in
subsections A and B of this section upon satisfactory
demonstration that an extension is justified. Provided there is
no substantive change to the application information, the
review and analysis, and the decision of the board, such
extensions may be granted m{heu{—bemg—sub}eet—te—the
requirements—of-9-VAC 5-80-2070 using the procedures for
minor amendments in 9 VAC 5-80-2220.

D. Any owner who constructs or operates a source or
modification not in accordance {}—with—the—application
submitted-pursuant-to-this—article—or(if} with the terms and
conditions of any permit to construct or operate, or any owner
of a source or modification subject to this article who
commences construction or operation without applying for
and receiving a permit hereunder, shall be subject to
appropriate enforcement action including, but not limited to,
any specified in this section.

E. Permits issued under this article shall be subject to such
terms and conditions set forth in the permit as the board may
deem necessary to ensure compliance with all requirements
of the regulations of the board.
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F. The board may revoke any permit if the permittee:

1. Knowingly makes material misstatements in the permit
application or any amendments thereto;

2. Fails to comply with the terms or conditions of the permit;

3. Fails to comply with any emission standards applicable
to an emissions unit included in the permit;

4. Causes emissions from the stationary source which
result in violations of, or interfere with the attainment and
maintenance of, any ambient air quality standard; or fails to
operate in conformance with any applicable control
strategy, including any emission standards or emission
limitations, in the State Implementation Plan in effect at the
time that an application is submitted; or

5. Fails to comply with the applicable provisions of this
article.

G. The board may suspend, under such conditions and for
such period of time as the board may prescribe, any permit
for any of the grounds for revocation contained in subsection
F of this section or for any other violations of these the
regulations of the board.

H. The permittee shall comply with all terms and conditions of
the permit. Any permit noncompliance constitutes a violation
of the Virginia Air Pollution Control Law and is grounds for (i)
enforcement action or (ii) revocation.

H- |. Violation of these the regulations of the board shall be
grounds for revocation of permits issued under this article and
are subject to the civil charges, penalties and all other relief
contained in Part V (9 VAC 5-170-120 et seq.) of 9 VAC 5
Chapter 170 and the Virginia Air Pollution Control Law
(8 10.1-1300 et seqg. of the Code of Virginia).

+ J. The board shall notify the applicant in writing of its
decision, with its reasons, to change, suspend or revoke a
permit or to render a permit invalid.

9 VAC 5-80-2190. Existence of permit no defense.

The existence of a permit under this article shall not constitute
a defense to a violation of the Virginia Air Pollution Control
Law (8 10.1-1300 et seq. of the Code of Virginia) or these the
regulations of the board and shall not relieve any owner of the
responsibility to comply with any applicable regulations, laws,
ordinances and orders of the governmental entities having
jurisdiction.

9 VAC 5-80-2200. Changes to permits.

A. The general requirements for making changes to permits
are as follows:

1. Changes to a permit issued under this article shall be
made as specified under subsections B and C of this
section and 9 VAC 5-80-2210 through 9 VAC 5-80-2240.

2. Changes to a permit issued under this article may be
initiated by the permittee as specified in subsection B of
this section or by the board as specified in subsection C of
this section.

3. Changes to a permit issued under this article and
incorporated into a permit issued under Article 1 (9 VAC 5-
80-50 et seq.) or Article 3 (9 VAC 5-80-360 et seq.) of this
part shall be made as specified in Article 1 (9 VAC 5-80-50
et seq.) or Article 3 (9 VAC 5-80-360 et seq.) of this part.

4. This section shall not be applicable to general permits.

B. The requirements for changes initiated by the permittee are
as follows:

1. The permittee may initiate a change to a permit by

submitting a written request to the board for an
administrative permit amendment, a minor permit
amendment or a significant permit amendment. The

requirements for these permit revisions can be found in
9 VAC 5-80-2210 through 9 VAC 5-80-2230.

2. A request for a change by a permittee shall include a
statement of the reason for the proposed change.

C. The board may initiate a change to a permit through the
use of permit reopenings as specified in 9 VAC 5-80-2240.

9 VAC 5-80-2210. Administrative permit amendments.

A. Administrative permit amendments shall be required for
and limited to the following:

1. Correction of typographical or any other error, defect or
irregularity that does not substantially affect the permit.

2. Identification of a change in the name, address, or phone
number of any person identified in the permit, or of a similar
minor administrative change at the source.

3. Change in ownership or operational control of a source
where the board determines that no other change in the
permit is necessary, provided that a written agreement
containing a specific date for transfer of permit
responsibility, coverage, and liability between the current
and new permittee has been submitted to the board and
the requirements of 9 VAC 5-80-2180 have been fulfilled.

4. The combining of permits under the new source review
program as provided in 9 VAC 5-80-2020 C.

B. The administrative permit amendment procedures are as
follows:

1. The board will normally take final action on a request for
an administrative permit amendment no more than 60 days
from receipt of the request.

2. The board shall incorporate the changes without
providing notice to the public under 9 VAC 5-80-2070.
However, any such permit revisions shall be designated in
the permit amendment as having been made pursuant to
this section.

3. The owner may implement the changes addressed in the
request for an administrative amendment immediately upon
submittal of the request.

9 VAC 5-80-2220. Minor permit amendments.

A. Minor permit amendment procedures shall be used only for
those permit amendments that:
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1. Do not violate any applicable federal requirement;

2. Do not involve significant changes to existing monitoring,
reporting, or record keeping requirements that would make
the permit requirements less stringent, such as a change to
the method of monitoring to be used, a change to the
method of demonstrating compliance or a relaxation of
reporting or record keeping requirements;

3. Do not require or change a case-by-case determination
of an emission limitation or other standard;

4. Do not seek to establish or change a permit term or
condition (i) for which there is no corresponding underlying
applicable regulatory requirement and (i) that the source
has assumed to avoid an applicable regulatory requirement
to which the source would otherwise be subject. Such
terms and conditions include:

a. An emissions cap assumed to avoid classification as a
modification under the new source review program or
§ 112 of the federal Clean Air Act; and

b. An alternative emissions limit approved pursuant to
regulations promulgated under § 112(i)(5) of the federal
Clean Air Act;

5. Are not modifications under the new source review
program or under § 112 of the federal Clean Air Act; and

6. Are not required to be processed as a significant
amendment under 9VAC 5-80-2230 or as an
administrative permit amendment under 9 VAC 5-80-2210.

B. Notwithstanding subsection A of this section, minor permit
amendment procedures may be used for permit amendments
that:

1. Involve the use of economic incentives, emissions
trading, and other similar approaches, to the extent that
such minor permit amendment procedures are explicitly
provided for in a regulation of the board or a
federally-approved program.

2. Require more frequent monitoring or reporting by the
permittee or to reduce the level of an emissions cap.

3. Designate any term or permit condition that meets the
criteria in 9 VAC 5-80-2020 E 1 as state-only enforceable
as provided in 9 VAC 5-80-2020 E 2 for any permit issued
under this article or any regulation from which this article is
derived.

C. Notwithstanding subsection A of this section, minor permit
amendment procedures may be used for permit amendments
involving the rescission of a provision of a permit if the board
and the owner make a mutual determination that the provision
is rescinded because all of the statutory or regulatory
requirements (i) upon which the provision is based or (i) that
necessitated inclusion of the provision are no longer
applicable.

D. A request for the use of minor permit amendment
procedures shall include all of the following:

1. A description of the change, the emissions resulting from
the change, and any new applicable regulatory
requirements that will apply if the change occurs.

2. A request that such procedures be used.

E. The public participation requirements of 9 VAC 5-80-2070
shall not extend to minor permit amendments.

F. Normally within 90 days of receipt by the board of a
complete request under minor permit amendment procedures,
the board will do one of the following:

1. Issue the permit amendment as proposed.
2. Deny the permit amendment request.

3. Determine that the requested amendment does not meet
the minor permit amendment criteria and should be
reviewed under the significant amendment procedures.

G. The requirements for making changes are as follows:

1. The owner may make the change proposed in the minor
permit amendment request immediately after the request is
filed.

2. After the change under subdivision 1 of this subsection is
made, and until the board takes any of the actions specified
in subsection F of this section, the source shall comply with
both the applicable regulatory requirements governing the
change and the proposed permit terms and conditions.

3. During the time period specified in subdivision 2 of this
subsection, the owner need not comply with the existing
permit terms and conditions the owner seeks to modify.
However, if the owner fails to comply with the proposed
permit terms and conditions during this time period, the
existing permit terms and conditions the owner seeks to
modify may be enforced against the owner.

9 VAC 5-80-2230. Significant amendment procedures.

A. The criteria for use of significant amendment procedures
are as follows:

1. Significant amendment procedures shall be used for
requesting permit amendments that do not qualify as minor
permit amendments under 9 VAC 5-80-2220 or as
administrative amendments under 9 VAC 5-80-2210.

2. Significant amendment procedures shall be used for
those permit amendments that:

a. Involve significant changes to existing monitoring,
reporting, or record keeping requirements that would
make the permit requirements less stringent, such as a
change to the method of monitoring to be used, a change
to the method of demonstrating compliance or a
relaxation of reporting or record keeping requirements.

b. Require or change a case-by-case determination of an
emission limitation or other standard.

c. Seek to establish or change a permit term or condition
(i) for which there is no corresponding underlying
applicable regulatory requirement and (ii) that the source
has assumed to avoid an applicable regulatory
requirement to which the source would otherwise be
subject. Such terms and conditions include:
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(1) An emissions cap assumed to avoid classification
as a modification under the new source review
program or § 112 of the federal Clean Air Act:; and

(2) An alternative emissions limit approved pursuant to
regulations promulgated under § 112(i)(5) of the
federal Clean Air Act.

B. A request for a significant permit amendment shall include
a description of the change, the emissions resulting from the
change, and any new applicable regulatory requirements that
will apply if the change occurs. The applicant may, at his
discretion, include a suggested draft permit amendment.

C. The provisions of 9 VAC 5-80-2070 shall apply to requests
made under this section.

D. The board will normally take final action on significant
permit amendments within 90 days after receipt of a complete
request. If a public comment period is required, processing
time for a permit is normally 180 days following receipt of a
complete application. The board may extend this time period
if additional information is required or if a public hearing is
conducted under 9 VAC 5-80-2070.

E. The owner shall not make the change applied for in the
significant amendment request until the amendment is
approved by the board under subsection D of this section.

9 VAC 5-80-2240. Reopening for cause.

A. A permit may be reopened and amended under any of the
following situations:

1. Additional regulatory requirements become applicable to
the emissions units covered by the permit after a permit is
issued but prior to commencement of construction.

2. The board determines that the permit contains a material
mistake or that inaccurate statements were made in
establishing the emissions standards or other terms or
conditions of the permit.

3. The board determines that the permit must be amended
to assure compliance with the applicable regulatory
requirements or that the conditions of the permit are not
sufficient to meet all of the standards and requirements
contained in this article.

4. A new emission standard prescribed under 40 CFR Part
60, 61 or 63 becomes applicable after a permit is issued
but prior to initial startup.

B. Proceedings to reopen and reissue a permit shall follow the
same procedures as apply to initial permit issuance and shall
affect only those parts of the permit for which cause to reopen
exists. Such reopening shall be made as expeditiously as
practicable.

C. Reopenings shall not be initiated before a notice of such
intent is provided to the source by the board at least 30 days
in advance of the date that the permit is to be reopened,
except that the board may provide a shorter time period in the
case of an emergency.

VA.R. Doc. No. R01-14; Filed September 24, 2001, 1:48 p.m.

VIRGINIA WASTE MANAGEMENT BOARD

Title of Reqgulations: 9 VAC 20-160. Voluntary Remediation
Regulations (amending 9 VAC 20-160-10 through 9 VAC
20-160-40 and 9 VAC 20-160-60 through 9 VAC 20-160-
120; repealing 9 VAC 20-160-50 and 9 VAC 20-160-130).

Statutory Authority: § 10.1-1429.1 of the Code of Virginia.

Public Hearing Dates: November 26, 2001 - 1 p.m.
November 27, 2001 - 1 p.m.
November 29, 2001 - 10:30 a.m.
Public comments may be submitted untli 5 p.m. on
December 27, 2001.
(See Calendar of Events section
for additional information)

Agency Contact: Melissa Porterfield, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4238 or e-mail:
msporterfi@deq.state.va.us.

Basis: Section 10.1-1429.1 of the Code of Virginia directs the
Virginia Waste Management Board (board) to promulgate
regulations that facilitate voluntary cleanup of contaminated
sites where remediation is not clearly mandated by CERCLA,
RCRA, the Virginia Waste Management Act, State Water
Control Law or other applicable authority. Section 10.1-
1402(11) of the Code of Virginia authorizes the board to
promulgate and enforce regulations necessary to carry out its
powers and duties, the intent of the Virginia Waste
Management Act and the federal acts. There is no
corresponding federal mandate since the regulations apply
only where remediation is not otherwise required under state
or federal law, or where such jurisdiction has been waived.

Purpose: The proposed regulations are necessary to update
documents incorporated by reference, and to clarify the
regulations. Test methods and risk assessment guidance
documents referenced in the proposed regulations have been
reviewed to ensure that the most recent versions of the
documents are referenced. By referencing the most recent
versions of these documents, the regulations ensure that
human health and the welfare of citizens are being protected.

The goals of the proposed regulations are to clarify the
regulations and to make the regulations easier to understand.
The remediation level section has been re-organized to clarify
the Tier |, Tier Il and Tier lll standards for remediation. Also,
the regulations have been reviewed to assure that
terminology used in the regulations is consistent. Throughout
the proposed regulations, the term “remedial action” has been
replaced with the term “remediation” and the term
“remediation cost estimate” has been replaced with the term
“cost of remediation.”

Substance: The regulations now clarify that land use controls
approved for use at the site are considered remediation.

9 VAC 20-160-10. Definitions. This section has been
amended to include additional definitions to clarify the
regulations. The definition for “agreement” has been removed
since agreements are no longer established between
participants in the program and the department. Definitions for
“certificate,” “land use controls,” and “report” have been
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added. Definitions for “cost of remediation,” “engineering
controls,” “institutional controls,” “owner,” “remediation level,”
and “termination” have been modified. The definition of

“upper-bound lifetime cancer risk level” has been removed,
and a definition for “incremental upper-bound lifetime cancer
risk level” has been added.

9 VAC 20-160-40. Application for participation. The timeframe
for departmental review has been changed from 45 working
days to 60 days. This change gives the regulations a
consistent timeframe for applications to be reviewed. In the
past, the regulated community has been confused with the
term working days. By converting to calendar days, the
timeframe is clarified. The department is proposing 60 days
since 45 working days is approximately 60 calendar days.

9 VAC 20-160-50. Agreement. This section has been
repealed. This section is no longer relevant to the regulations
since the timeframe for electing to remain under an
agreement to perform voluntary remediation of a release has
passed.

9 VAC 20-160-60. Registration fee. This section has been
revised to consistently use terminology defined in 9 VAC 20-
160-10.

9 VAC 20-160-70. Work to be performed. This section has
been changed to clarify the necessary components of the
Voluntary Remediation Report. The section now describes the
five elements of the report and the information to be included
in each element. By revising this section to include more
detail, the department anticipates participants will be able to
submit complete reports that will minimize delays in obtaining
a certificate. Also, the reference to Test Methods for
Evaluating Solid Waste has been updated to incorporate the
most recent test methods.

9 VAC 20-160-80. Review of submittals. The reference to
working days has been deleted from this section. If
appropriate, the director shall, within 120 days of a complete
submittal, expedite issuance of such permits required to
initiate and complete a voluntary remediation.

9 VAC 20-160-90. Remediation levels. This section has been
re-organized to aid program participants in understanding the
remediation levels. Additionally, the regulations clarify that
land use controls approved by the department for use at the
site are considered remediation.

9 VAC 20-160-100. Termination. The meaning of the term
termination has been revised. Termination now means the
discontinuation of participation in the program prior to
receiving a certification of satisfactory completion of
remediation.

9 VAC 20-160-110. Certification of satisfactory completion of
remediation. Additional language has been added to this
section that states that the site has and will continue to attain
remediation levels. Participants must also demonstrate that
migration of contamination has stabilized. This section also
requires the certificate to contain information on land use
controls on surrounding properties that were taken into
account when the certificate was issued. Language now
contained in the certificate that the department issues has
been included in the regulations.

9 VAC 20-160-120. Public participation. The section has been
re-titted “Public notice.” Program participants are now
required to acknowledge any comments received during the
public comment period and also provide copies of any
responses made to comments.

9 VAC 20-160-130. Regulatory evaluation. This section is
obsolete and has been removed. The periodic review of these
regulations is now required under Executive Order Twenty-
Five (98) and will be performed as required under the
executive order.

Documents incorporated by reference have been updated to
reference the most recent versions.

Issues: The general public, localities and Commonwealth will
benefit from the remediation of contaminated sites and the
economic benefits of returning a site to productive use. There
are no disadvantages to the general public, local
governments or the Commonwealth.

All participants in the Voluntary Remediation Program benefit
from the clarifications contained in the proposed regulations.
The clarifications should eliminate confusion concerning the
requirements associated with receiving a certificate of
satisfactory completion.

Locality Particularly Affected: No locality would be particularly
affected by the proposed regulations.

Public Participation: In addition to any other comments, the
board is seeking comments on the costs and benefits of the
proposal and the impacts of the regulations on farm or forest
lands.

Anyone wishing to submit written comments for the public
comment file may do so at the public hearing or by mail.
Written comments should be signed by the commenter and
include the name and address of the commenter. Comments
must be received by the close of the comment period. Oral
comments may be submitted at the public hearing.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Waste
Management Board proposes (i) to allow additional test
methods to evaluate contamination, (ii) to set time frames in
the regulations in terms of calendar days instead of working
days, (iii) to require program participants to acknowledge any
comments received during the public comment period and
provide the Department of Environmental Quality (the agency)
copies of any responses made to comments, (iv) to update
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documents incorporated by reference, and (v) to improve the
readability of the regulation.

Estimated economic impact. The Voluntary Remediation
Program encourages hazardous substance cleanups that
might not otherwise take place. The program establishes
procedures for voluntary owners or operators to remedy
contamination at their sites. When the cleanup is satisfactorily
completed, the agency issues a "certification of satisfactory
completion of remediation." This certification provides an
exemption from further enforcement unless new issues are
discovered.

The proposed regulations expand the evaluation test methods
to include “other methodologies approved by the department.”
This is in addition to the methods specified in the referenced
documents in the regulations. The agency indicates that
alternate methods that have not been incorporated by
reference will not be required unless the program participant
makes a request. This change is expected to increase the
participant’s choices in evaluating sites. According to the
agency, sometimes the program participant may wish to use
other methods because methods prescribed in the referenced
material may not be appropriate for a specific site. In addition,
analytic equipment, techniques, and methods for testing the
efficacy of remediation efforts are constantly being developed.
The regulatory process may not always keep up with
technical advances.

In practice, the agency has been using the most recent
methods. In those cases, where the referenced methods are
not appropriate for a specific site, the participant will have the
option to seek approval from the agency to use an alternate
test method. The agency will then review the alternate test
method and determine if it will be allowed. For example, the
Environmental Protection Agency (EPA) may have updated
test methods for evaluating solid waste and added a new test
method. The participant may wish to use the new approved
test method at their site and may request the director to
approve the new test method. This proposed change allows
the program participant to use more appropriate methods.
The agency expects requests for about two cases per year to
employ alternate methods instead of standard methods
included in the documents incorporated by reference. The use
of more appropriate test methods is expected to give more
accurate results. The agency does not believe there is any
increase in health risks by deviating from the test methods in
referenced documents. Thus, the proposed change is
expected to be beneficial for the program participants and
may result in cleaner sites if more appropriate methods are
employed.

The time frames in the regulation are proposed to be set in
terms of calendar days instead of working days. The term,
“working days,” created confusion for the regulated
community. The agency has received complaints concerning
the ambiguity of the term “working days.” The proposed
changes are likely to prevent such confusions. The proposed
use of calendar days instead of working days will reduce the
time frame given to an applicant to contest the director’s
decision to deny an application to participate in the program
from 30 working days to 30 calendar days. According to the
agency, the new time frame is consistent with the

Administrative Process Act. Nonetheless, the program
participants will have less time to contest the decision on the
application. Second, the proposed change will reduce time
given to the program participants to request a reimbursement
of their registration fee balance from 60 working days to 60
calendar days.1 Third, the time frame for the director to
expedite issuance of a permit after receiving a submittal of
demonstration of completion will be reduced from 120 working
days to 120 calendar days. As opposed to other two changes,
this change reduces the time given to the agency instead of
the participant. The director will have to take action on the
complete permit application sooner. The participant may
realize some time savings. The agency indicates that the
proposed time changes have the potential to expedite the
overall process by reducing time frames for the participant
and the agency. However, available information is not
sufficient to determine if these changes will produce net
economic benefits for the Commonwealth.

Program participants will be required to acknowledge any
comments received during the public comment period and
provide the agency copies of any responses made to
comments. A letter will be sent to the commenter
acknowledging the comment, and a copy of that
acknowledgement will be forwarded to the agency. This
proposed change will make sure that the commenters are
being acknowledged, and the agency is aware of the
correspondence between the participant and the commenter,
if any takes place. The agency indicated that the number of
comments received is not many. Commenters are likely to
benefit from knowing that their concerns reached the
participant. The agency is also likely to benefit from being
notified what the concerns are. The program participant,
however, is likely to incur small costs to respond to both the
commenter and the agency. However small the costs may be,
it is unclear what the net economic impact would be.

The proposed amendments update documents incorporated
by reference. Certain scientific documents are incorporated
by reference to address acceptable remediation methods.
These EPA documents are needed to administer the
program. They provide the necessary technical information.
For example, the Test Methods for Evaluating Solid Waste is
used as a guidance for analytical and sampling methods, the
Soil Screening Guidance is used as a tool to standardize and
accelerate evaluation and cleanup of contaminated soils, the
Risk Assessment Guidance for Superfund outlines the
process in risk assessment, and the Risk Based
Concentration Table provides assistance in evaluating risks to
human health. The proposed changes refer to the most recent
version of these documents. The agency is not aware of any
significant differences in referenced materials regarding the
test methods. And, the agency has been using the most
recent versions in practice. Thus, no significant economic
impact is expected.

The other changes include changes in definitions,
reorganization of the regulation, and clarifications to make it

: Participants are not required to provide a cost estimate to determine
registration fee at the time of application if they pay the statutory maximum.
They may request outstanding balance after the actual costs incurred and the
exact fee is calculated.
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more understandable. Some participants were having
problems interpreting and following the requirements
prescribed because of the language in the regulations. The
problems were not significant, but since the agency was
amending the regulations, a decision was made to clarify and
reorganize the regulations to improve readability. As a result
of these changes, the proposed amendment will more clearly
delineate the expectations of the department.

Businesses and entities affected. According to DEQ, 130 sites
have entered the program in the last five years. Based on that
information, the agency expects about 24 sites to enter the
voluntary remediation program annually. Thus, the proposed
changes will affect about 24 voluntary property owners per
year whose sites are expected to enter the program.

Localities particularly affected. The proposed amendments
apply throughout the Commonwealth.

Projected impact on employment. No significant effect on
employment is expected.

Effects on the use and value of private property. Since the
proposed changes allow alternate methods for the site
cleanups upon request from the program participant, it is
likely that the preferred method will provide benefits to the
property owner. In some cases, the owner’s request may be
based on the desire to achieve a cleaner site with more
appropriate methods in the hopes of increasing the value of
the contaminated property. The value of such property may
increase if a higher level of remediation is achieved.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.

Summary:

The Voluntary Remediation Regulations encourage the
remediation of properties not mandated by the
Comprehensive Environmental Response, Compensation
and Liability Act, 42 USC § 9601 et seq. (CERCLA); the
Resource Conservation and Recovery Act, 42 USC § 6901
et seq. (RCRA); the Virginia Waste Management Act
(8 10.1-1400 et seq. of the Code of Virginia); State Water
Control Law (§ 62.1-44.2 et seq. of the Code of Virginia); or
other applicable authority. The regulations are being
amended to update documents incorporated by reference,
and to clarify the regulations.

9 VAC 20-160-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings unless the context clearly
indicates otherwise.

"Act" means the Voluntary Remediation Act (§ 10.1-1429.1 et
seq. of the Code of Virginia).

entered—into—between—the —department—and—a—Voluntary

"Authorized agent" means any person who is authorized in
writing to fulfill the requirements of this program.

CoRtarRant 1A the .absel se-of-any-control—temediation—of
"Carcinogen” means a chemical classification for the purpose
of risk assessment as an agent that is known or suspected to
cause cancer in humans, including but not limited to a known
or likely human carcinogen or a probable or possible human
carcinogen under an EPA weight-of-evidence classification
system.

“Certificate” means a written certification of satisfactory
completion of remediation issued by the director pursuant to
§ 10.1-1429.1 of the Code of Virginia.

"Completion" means fulfillment of the commitment agreed to
by the participant as part of this program.

"Contaminant” means any man-made or man-induced
alteration of the chemical, physical or biological integrity of
soils, sediments, air and surface water or groundwater
including, but not limited to, such alterations caused by any
hazardous substance (as defined in the Comprehensive
Environmental Response, Compensation and Liability Act, 42
USC §9601(14)), hazardous waste (as defined in 9 VAC
20-60-10), solid waste (as defined in 9 VAC 20-80-10),
petroleum (as defined in Articles 9 (8§ 62.1-44.34:8 et seq.)
and 11 (8 62.1-44.34:14 et seq.)) of the Virginia State Water
Control Law, or natural gas.

"Cost of remediation” means all costs incurred by the
participant pursuant to activities necessary for completion of
voluntary remediation at the site, based on an estimate of the
net present value (NPV) of the combined costs of the site
investigation, report development, remedial system
installation, operation and maintenance, and all other costs
associated with the—remedial—action participating in the
program and addressing the contaminants of concern at the
site.

"Department” means the Department of Environmental
Quality of the Commonwealth of Virginia or its successor
agency.

"Director” means the Director of the Department of

Environmental Quality er—such—other—persen—to—whom—the
i I ol hoity.

physical modification to a site or
facility to reduce or eliminate potential for exposure to
contaminants. These include, but are not limited to,
stormwater conveyance systems, pump and treat systems,
slurry walls, liner systems, caps, monitoring systems, and
leachate collection systems and—groundwater—recovery
systems.

"Hazard index (HI)" means the sum of more than one hazard
quotient for multiple contaminants or multiple exposure
pathways or both. The Hl is calculated separately for chronic,
subchronic, and shorter duration exposures.
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"Hazard quotient” means the ratio of a single contaminant
exposure level over a specified time period to a reference
dose for that contaminant derived from a similar period.

“Incremental upper-bound lifetime cancer risk level” means a
conservative estimate of the incremental probability of an
individual developing cancer over a lifetime. Upper-bound
lifetime cancer risk level is likely to overestimate “true risk.”

"Institutional controls” means legal or contractual restrictions
on property use that remain effective after remediation is
completed, and are used to meetremediationlevels reduce or
eliminate the potential for exposure to contaminants. The term
may include, but is not limited to, deed and water use
restrictions.

“Land use controls” means legal or physical restrictions on the
use of, or access to, a site to reduce or eliminate potential for
exposure to contaminants, or prevent activities that could
interfere with the effectiveness of remediation. Land use
controls include but are not limited to engineering and
institutional controls.

"Noncarcinogen” means a chemical classification for the
purposes of risk assessment as an agent for which there is
either inadequate texicologic toxicological data or is not likely
to be a carcinogen based on an EPA weight-of-evidence
classification system.

"Operator" means the person currently responsible for the
overall operations at a site, or any person responsible for
operations at a site at the time of, or following, the release.

"Owner" means any person currently owning or holding legal
or equitable title or possessory interest in a property, including
the Commonwealth of Virginia, or a political subdivision
thereof, including title or control of a property conveyed due to
bankruptcy, foreclosure, tax delinquency, abandonment, or
similar means,—er—any—persen—who—previoushy—owned—the
property.

"Participant” means a person who has received confirmation
of eligibility and has remitted payment of the registration fee.

"Person” means an individual, corporation, partnership,
association, a governmental body, a municipal corporation or
any other legal entity.

"Program"
Program.

means the Virginia Voluntary Remediation

"Property" means a parcel of land defined by the boundaries
in the deed.

"Reference dose" means an estimate of a daily exposure
level for the human population, including sensitive
subpopulations, that is likely to be without an appreciable risk
of deleterious effects during a lifetime.

"Registration fee" means the fee paid to enroll in the
Voluntary Remediation Program, based on 1.0% of the total
cost of remediation at a site, not to exceed the statutory
maximum.

"Release" means any spilling, leaking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leaching,

dumping or into the

environment.

disposing of any contaminant

"Remediation” means actions taken to cleanup, mitigate,
correct, abate, minimize, eliminate, control and contain or
prevent a release of a contaminant into the environment in
order to protect human health and the environment, including
actions to investigate, study or assess any actual or
suspected release. Remediation may include, when
appropriate and approved by the department, land use
controls.

"Remediation level" means the concentration of a
contaminant ard with applicable land use controls, that are is
protective of human health and the environment.

“Report” means the Voluntary Remediation Report required
by 9 VAC 20-160-70.

"Restricted use" means any use other than residential.

"Risk" means the probability that a contaminant will cause an
adverse effect in exposed humans or to the environment.

"Risk assessment” means the process used to determine the
risk posed by contaminants released into the environment.
Elements include identification of the contaminants present in
the environmental media, assessment of exposure and
exposure pathways, assessment of the toxicity of the
contaminants present at the site, characterization of human
health risks, and characterization of the impacts or risks to the
environment.

"Site" means any property or portion thereof, as agreed to
and defined by the participant and the department, which
contains or may contain contaminants being addressed under
this program.

"Termination” means the formal discontinuation of
participation in the Voluntary Remediation Program without
obtaining a certification of satisfactory completion.

"Unrestricted use" means the designation of acceptable future
use for a site at which the remediation levels, based on either
background or standard residential exposure factors, have
been attained throughout the site in all media.

9 VAC 20-160-20. Purpose;, applicability;, and compliance
with other regulations.

A. The purpose of this chapter is to establish standards and
procedures pertaining to the eligibility, enrollment, reporting,
remediation, and termination criteria for the Virginia Voluntary
Remediation Program {/RP} in order to protect human health
and the environment.

Virginia Register of Regulations

304



Proposed Regulations

B. This chapter shall apply to all persons who elect to and are
eligible to participate in the Virginia Voluntary Remediation
Program.

C. Patrticipation in the program does not relieve a participant
from the obligation to comply with all applicable federal, state
and local laws, ordinances and regulations related to the
conductof investigation and remedialactivities remediation
(e.g., waste management and disposal, erosion and
sedimentation controls, air emission controls, and activities
that impact wetlands and other sensitive ecological habitats)
undertaken by the participant pursuant to this chapter.

9 VAC 20-160-30. Eligibility criteria.

A. Candidate sites shall meet eligibility criteria as defined in
this section.

B. Any persons who own, operate, have a security interest in
or enter into a contract for the purchase or use of an eligible
site who wish to voluntarily remediate that site may participate
in the program. Any person who is an authorized agent of any
of the parties identified in this subsection may participate in
the program.

C. Sites are eligible for participation in the program if (i)
remediation has not been clearly mandated by the United
States Environmental Protection Agency, the department or a
court pursuant to the Comprehensive Environmental
Response, Compensation and Liability Act (42 USC § 9601 et
seq.), the Resource Conservation and Recovery Act (42 USC
§ 6901 et seq.), the Virginia Waste Management Act
(8 26-1-400 10.1-1400 et seq. of the Code of Virginia), the
Virginia State Water Control Law (8 2.1-4.2 et seq. of the
Code of Virginia), or other applicable statutory or common
law; or (i) jurisdiction of the statutes listed in clause (i) has
been waived.

A site on which an eligible party has completed remediation of
a release is potentially eligible for the program if the actions
can be documented in a way which are equivalent to the
requirements for prospective remediation, and provided they
can-meet the site meets applicable remediation levels.

Petroleum or oil releases not mandated for remediation under
Articles 9 (8 62.1-44.34:8 et seq.) and 11 (8 62.1-44.34:14 et
seq.) of the Virginia State Water Control Law may be eligible
for participation in the program.

Where an applicant raises a genuine issue based on
documented evidence as to the applicability of regulatory
programs in subsection D of this section, the site may be
eligible for the program. Such evidence may include a
demonstration that:

1. It is not clear whether the release involved a waste
material or a virgin material;

2. It is not clear that the release occurred after the relevant
regulations became effective; or

3. It is not clear that the release occurred at a regulated
unit.

D. For the purposes of this chapter, remediation has been
clearly mandated if any of the following conditions exist,
unless jurisdiction for such mandate has been waived:

1. Remediation of the release is the subject of a permit
issued by the U.S. Environmental Protection Agency or the
department, a pending or existing closure plan, a pending
or existing administrative order, a pending or existing court
order, a pending or existing consent order, or the site is on
the National Priorities List;

2. The site at which the release occurred—in—acecerdance
with is subject to the Virginia Hazardous Waste
Management Regulations (9 VAC 20-60-10—et—seg:)
(VHWMR), is a permitted facility, is applying for or should
have applied for a permit, is under interim status or should
have applied for interim status, or was previously under
interim status, and is thereby subject to requirements of the
VHWMR;

3. The site at which the release occurred constitutes an
open dump or unpermitted solid waste management facility
under Part IV (9 VAC 20-80-170 et seq.) of the Virginia
Solid Waste Management Regulations;

4. The director determines that the release poses an
imminent and substantial threat to human health or the
environment; or

5. Remediation of the release is otherwise the subject of a
response action required by local, state, or federal law or
regulation.

E. The director may determine that a site under subdivision D
3 of this section may participate in the RP program provided
that such participation complies with the substantive
requirements of the applicable regulations.

9 VAC 20-160-40. Application for participation.

A. The application for participation in the Voluntary
Remediation Program shall, at a minimum, provide the
elements listed below::

1. A written notice of intent to participate in the program;

2. A statement of the applicant's eligibility to participate in
the program (e.g., proof of ownership, security interest,
etc.).

3. For authorized agents, a letter of authorization from an
eligible party;

4. A legal description of the site;
5. The general operational history of the site;

6. A general description of information known to or
ascertainable by the applicant pertaining to (i) the nature
and extent of any contamination; and (ii) past or present
releases, both at the site and immediately contiguous to the
sites;

7. A discussion of the potential jurisdiction of other existing
environmental regulatory programs, or documentation of a
waiver thereof; and

8. A notarized certification by the applicant that to the best
of his knowledgethat all the information as set forth in this
subsection is true and accurate.
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B. Within 45-werking 60 days of the department's receipt of
an application, the director will shall review the application to
verify that (i) the application is complete and (ii) the applicant
and the site meet the eligibility criteria set forth in 9 VAC
20-160-30.

C. If the director makes a tentative decision to reject the
application, then he shall notify the applicant in writing that the
application has been tentatively rejected and provide an
explanation of the reasons for the proposed rejection. Within
30 weorking days of the applicant's receipt of notice of
rejection the applicant may (i) submit additional information to
correct the inadequacies of the rejected application or (i)
accept the rejection. The director's tentative decision to reject
an application will become a final agency action under the
Virginia Administrative Process Act (8§ 9-6-14:1 2.2-4000 et
seq. of the Code of Virginia) upon receipt of an applicant's
written acceptance of the director's decision to reject an
application, or in the event an applicant fails to respond within
30 weorking days specified in this subsection, upon expiration
of the 30 werking days specified. If within 30 werking days
speeified an applicant submits additional information to
correct the inadequacies of an application, the review process
begins again in accordance with this section.

9 VAC 20-160-50. Agreement. (Repealed.)

9 VAC 20-160-60. Registration fee.

A. In accordance with 8§ 10.1-1429.1 A 5 of the Code of
Virginia, the applicant shall submit a registration fee to defray

the cost of the veluntaryremediation program.

B. The registration fee will shall be at least 1.0% of the
estimated cost of the remediation at the site, not to exceed
the statutory maximum. Payment will shall be required after
eligibility has been verified by the department and prior to
technical review of submittals pursuant to 9 VAC 20-160-80.
Payment shall be made payable to the Commonwealth of
Virginia and remitted to Virginia Department of Environmental
Quality, P.O. Box 10150, Richmond, VA 23240.

C. To determine the appropriate registration fee, the applicant
may provide a—remediation—cost an estimate of the tetal

anticipated total cost based—upon—net—present—valye of
remediation atthe-site.

with—pa “e'pa“ﬁ'g A—the Ipegla. ra d_ aadressing—the

Departmental concurrence with & an estimate of the cost of
remediation eest-estimate does not constitute approval of the
remedial approach assumed in the cost estimate.

The participant may elect to remit the statutory maximum
registration fee to the department as an alternative to
providing an estimate of the total cost of remediation at the
time of eligibility verification.

D. Upon-submittal-of thedemonstration—of completion{see
9 VAC 20-160-70-A-—2} If the participant does not elect to
submit the statutory maximum registration fee, the participant
will shall provide the department with the actual total cost of
the remediation,—and prior to issuance of a certificate. The
director—will department shall calculate any balance
adjustments to be made to the initial registration fee. Any
negative balance owed to the department shall be pald by the
participant prior to the issuance of a

satisfactory-completion-of-remediation certificate. Any costs to
be refunded shall be remitted by the agerey department with

issuance of the certificate of—satisfactory—completion—of
remediation.

E.

- If the participant may—eleet

elected to remit the statutory maximum registration fee:, the
department will shall refund any balance owed to the
partlc:lpant after receiving the actual total cost of remedlatlon

L
no remedial cost summary is provided to the department
within 60 werking days of the participant's receipt of the

completion certificate, the participant will have waived the
right to a refund.

9 VAC 20-160-70. Work to be performed.

A. The Voluntary Remediation Report serves as the master
deeument archive for all documentation pertaining to remedial
activities at the site. Each component of the report shall be
submitted by the participant to the department. As various
components are received, they shall be inserted into this the
report by—theparticipant—and—thereport—will serve—as—the
doecumentation—archivefor-the-site. i The report shall consist
of a site characterization/, risk assessment (as appropriate),
remedial action work plan and—when—applicable, a
demonstration of completion, and documentation of public
notice.

+—Sie—¢ |ﬁallaete| zation/remed & FaeltlenF pla.n: Fhis
& 1. The site characterization eempenent-of-the-submittal
should shall contain a delineation of the nature and extent
of releases to all media, including the vertical and
horizontal extent of the contaminants.

2. The risk assessment shall contain an evaluation of the
risks to human health and the environment posed by the
release, a proposed set of remediation levels consistent
with 9 VAC 20-160-90 that are protective of human health
and the environment, and a recommended remedial-action
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remediation to achieve the proposed objectives; or a
justification demonstration that no action is necessary.

b- 3. The remedial action work plan cempeorent—of-the
submittal shall propose the activities, schedule, any permits

required to initiate and complete the remedial—action
remediation and specific design plans for implementing a
remedial—action remediation that will achieve the
remediation levels specified in the site-characterization risk
assessment. Control or elimination of continuing onsite
source or sources of releases to the environment shall be
discussed. Land use controls should be discussed as
appropriate.

9 VAC 20-160-80. Review of submittals.

A. Upon receipt of submittals, the director—will department
shall review and evaluate the submittals. The director
department may request additional information in order to
render a decision and move the participant towards
expeditious issuance of the eertification—of—satisfactory
completion-of remediation certificate.

B. The director may expedite, as appropriate, issuance of any
permits required to initiate and complete a voluntary
remediation. The director shall, within 120 werking days of a
complete submittal, expedite issuance of such permit in
accordance with applicable regulations.

2- 4. Demonstration of completion.

a. Fhis-closure-compenentof The report demonstration of

completion should, when applicable, include a detailed
summary of the performance of the remedialaction
remediation implemented at the site, the total cost of the
remediation, and—as-neeessary; confirmational sampling
results demonstrating that the established site-specific
remedial objectives have been achieved, or that other
criteria for completion of remediation have been satisfied.
If the participant elected to remit the statutory maximum
registration fee and is not seeking a refund of any portion
of the registration fee, the total cost of remediation need
not be provided.

b. As part of the demonstration of completion, the
participant shall certify compliance with applicable
regulations pertaining to activities performed at the site
pursuant to this chapter.

5. The participant shall provide documentation that public
notice has been provided in accordance with 9 VAC 20-
160-120. Such documentation shall include copies of
comments received during the public comment period, all
acknowledgements of receipt of comments, as well as the
participant’s responses to comments, if any are made.

B. It is the participant's responsibility to ensure that the
eonduectof investigation and remediation activities (e.g., waste
management and disposal, erosion and sedimentation
controls, air emission controls, and activities that impact
wetlands and other sensitive ecological habitats) comply with
all applicable regulations and any appropriate regulations that
are not required by state or federal law but are necessary to
ensure that the activities do not result in a further release of
contaminants to the environment and are protective of human
health and the environment.

C. All work shall be performed in accordance with Test
Methods for Evaluating Solid Waste, USEPA SW-846, revised
December1987 April 1998, or other methods approved by the
department.

Feeehe{—e# After recelvmg a complete
report, the director will shall make a determination regarding

the issuance of the cedification-of-satisfactory-completion—of
remediation certificate to the participant. The determination
shall be a final agency action pursuant to the Administrative
Process Act (§ 9-6-34:1 2.2-4000 et seq. of the Code of
Virginia).

9 VAC 20-160-90. Remediation levels.

A. The participant, with the concurrence of the department,
shall consider impacts to human health and the environment
in establishing remediation levels.

B. Remediation levels shall be based upon a risk assessment
of the site and surrounding areas that may be impacted,
reflecting the current and future use scenarios.

1. A site shall be deemed to have met the requirements for
unrestricted use if the remediation levels, based on either
background or standard residential exposure factors, have
been attained throughout the site and in all media.
Attainment of these levels will allow the site to be given an
unrestricted use classification. No remediation techniques
or land use controls WICHGh that require ongoing
management i i i

may be employed to achieve this classification.

2. For sites that do not achieve the unrestricted use
classification, restrictions-en-site land use controls shall be
applied. Restrictions—shall-include,—butnot-belimited—to;
institutional—and—engineering—controls: The restrictions
imposed upon a site will may be media-specific ard, may
vary according to site-specific conditions, and may be
applied to limit present and future use withrestrictions-may

range—from-residential-to-industrial. All restrictions—en—use
controls necessary to attain this-stanrdard the restricted use

classification shall be described in the eertification—of
satisfactory—completion—of—remediation certificate as
provided in 9 VAC 20-160-110. Land use controls approved
by the department for use at the site are considered
remediation.

C. Remediation levels shall be developed after appropriate
site characterization data have been gathered as provided in
9 VAC 20-160-70. Remediation levels may be derived from
the three-tiered approach provided in subdivision—2—of this
subsection. Any tier or combination of tiers may be applied to
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establish remediation levels for contaminants present at a
given site, with consideration of site use restrictions specified
in subsectlon B of this sectlon Ihe—eﬂmﬂa—set—f-enh—m

a 1. Under Tier | the participant shall collect appropriate
samples from background and from the area of
contamination for all media of concern.

& a. Background levels shall be determined from a
portion of the property or a nearby property that has not
been impacted by the contaminants of concern.

{2 b. The participant shall compare concentrations from
the area of contamination against background
concentrations. If the concentrations from the area of
contamination exceed established background levels, the
participant may consider Tier Il or Tier Il methodologies,
as applicable. If concentrations are at or below
background levels, no further assessment is necessary.

b- 2. Tier Il generic remediation levels are based—or
published:  media-specific  values, derived using

conservative unrestricted use default assumptions. H-the

remediationlevel-determined—using—FierH—is—belowthe
POL-the POQL-may-be-used: Use of Tier Il shall be limited

to the following:

a. Tier Il generic groundwater remediation levels shall be
based on (i) federal Maximum Contaminant Levels
(MCLs) or action levels for lead and copper as
established by the Safe Drinking Water Act (42 USC
§ 300 (f)) and the National Primary Drinking Water
Regulations (40 CFR Part 141) or, in the absence of a
MCL, (ii) tap water values provided in the EPA Region lll
Risk-Based Concentration Table current at the time of
the assessment. For contaminants that do not have
values available under clauses (i) or (i) above, a
remediation level shall be calculated using criteria set
forth under Tier Ill remediation levels.

) b. Soil remediation levels shall insure that migration of
contaminants shall not cause the cleanup levels
established for groundwater and surface water to be
exceeded. Soil remediation levels shall be determined as
the lower of either the ingestion or cross-media transfer
values, according to the following:

{2} (1) For ingestion, values provided in the EPA
Region Il Risk-Based Concentration Table current at
the time of assessment.

& (@) For carcinogens, the soil ingestion
concentration for each contaminant, reflecting an
|nd|V|duaI upper-bound lifetime cancer risk of 1 X
10°.

# (b) For noncarcinogens, 1/10 (i.e., Hazard
Quotient = 0.1) of the soil ingestion concentration, to
account for multiple systemic toxicants at the site.
For sites where there are fewer than 10
contaminants exceeding 1/10 of the soil ingestion
concentration, the soil ingestion concentration may
be divided by the number of contaminants such that
the resulting hazard index does not exceed one.

{b} (2) For cross-media transfer, values derived from
the USEPA Soil Screening Guidance (OSWER, Apsil
July 1996, Document 9355.4-23, PB—96-963505;
EPA/540/R-96/018) shall be used as follows:

& (a) The soil screening level for transfer to
groundwater, with adjustment to a hazard quotient of
0.1 for noncarcinogens, if the value is not based on
an a MCL; or

# (b) The soil screening level for transfer to air, with
adjustment to a hazard quotient of 0.1 for
noncarcinogens, using default residential exposure
assumptions.

#= (3) For noncarcinogens, for sites where there are
fewer than 10 contaminants exceeding 1/10 of the soil
screening level, the soil screening level may be divided
by the number of contaminants such that the resulting
hazard index does not exceed one.
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{€} (4) Values derived under 9 VAC 20-160-90 C 2 b
(1) {a) and {b) (2) may be adjusted to allow for updates
in approved toxicity factors as necessary.

{4} c. At sites where ecological receptors are of concern
and there are complete exposure pathways, the
participant shall perform a screening level ecological
evaluation to show that remediation levels developed
under Tier Il are also protective of ecological receptors of
concern.

d. For unrestricted future use, where a contaminant of
concern exists for which surface water quality standards
(WQS) have been adopted by the State Water Control
Board for a specific use, the participant shall demonstrate
that concentrations in other media will not result in
concentrations that exceed the WQS in adjacent surface
water bodies.

e 3. Tier Il remediation levels are based upon a
site-specific risk assessment considering site-specific
assumptions about current and potential exposure
scenarios for the pepulatior{s) population or populations of
concern, including ecological receptors, and characteristics
of the affected media.

) a. In developing Tier Il remediation levels, and unless
the participant proposes other guidance that is
acceptable to the department, the participant shall
consider use, for all appheable media and exposure
routes, the methodology specified in Risk Assessment
Guidance for Superfund, Volume 1, Human Health
Evaluation Manual (Part A), Interim Final, USEPA,
December 1989 (EPA/540/1-89/002) and (Part B,
Development of Preliminary Remediation Goals) Interim,
USEPA, December 1991 (Publication 9285.7-01B) with
modifications as appropriate to allow for site-specific

conditions. The participant may eensidereother-guidance
. . f o [

acceptableto use other methodologies approved by the
department.

b. For a site with carcinogenic contaminants, the
remediation goal for individual carcinogenic contaminants
shall be an incremental upper-bound lifetime cancer risk
of 1 X 10°. The remediation levels for the site shall not
result in an incremental upper-bound lifetime cancer risk
exceeding 1 X 10™ considering multiple contaminants
and multiple exposure pathways, unless the use of a
MCL for groundwater that has been promulgated under
42 USC § 300g-1 of the Safe Drinking Water Act and the

National Primary Drinking Water Regulations (40 CFR
Paat 141) results in a cumulative risk greater than 1 X
10™.

c. For noncarcinogens, the hazard index shall not exceed
a combined value of 1.0.

d. In setting remediation levels, the department may
consider risk assessment methodologies approved by
another regulatory agency and current at the time of the
Voluntary Remediation Program site characterization.

e. Groundwater cleanup levels shall be based on the
most beneficial use of the groundwater. The most
beneficial use of the groundwater is for a potable water
source, unless demonstrated otherwise by the participant
and approved by the department.

& f. For sites where a screening level ecological
evaluation has shown that there is a potential for
ecological risks, the participant shall perform an
ecological risk assessment to show that remediation
levels developed under Tier Il are also protective of
ecological receptors of concern. If the Tier Ill remediation
levels developed for human health are not protective of
ecological receptors of concern, the remediation levels
shall be adjusted accordingly.

9 VAC 20-160-100. Termination.
A. Participation in the program shall eerclude be terminated:

2- 1. When evaluation of new information obtained during
participation in the program results in a determination by
the director that the site is ineligible or that a participant has
taken an action to render the site ineligible for participation
in the program. If such a determination is made, the
director shall notify the participant that participation has
been terminated and provide an explanation of the reasons
for the determination. Within 30 werking days, the
participant may submit additional information, or accept the
director's determination.

3- 2. Upon 30 werking days written notice of termination by
either party.

B. The department shall be entitled to receive and use, upon
request, copies of any and all information developed by or on
behalf of the participant as a result of work performed
pursuant to participation in the program, after application has
been made to the program whether the program is
satisfactorily completed or terminated.

o i belivici  thi o, N

i i i i No portion

of the registration fee will be refunded if participation is
terminated by any method as described in 9 VAC 20-160-100.
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9 VAC 20-160-110. Certification of satisfactory completion
of remediation.

A. Upeon—termination—of-program—participation—according—to
9 VVAC 20-160-100-A-1; The director shall issue a certification
of satisfactory completion of remediation {certificate): when:

1. The participant has demonstrated that migration of
contamination has been stabilized;

2. The participant has demonstrated that the site has met
remediation levels and will continue to meet remediation
levels in the future; and

3. The department concurs with all work submitted, as set
forth in 9 VAC 20-160-80.

B. The issuance of the certificate shall constitute immunity to
an enforcement action under the Virginia Waste Management
Act (8 10.1-1400 et seq. of the Code of Virginia), the Virginia
State Water Control Law (§ 62.1-44.2 et seq. of the Code of
Virginia), the Virginia Air Pollution Control Law (8 10.1-1300
et seq. of the Code of Virginia), or other applicable Virginia
law.

C. Fhecertificate-shall-be-issued-by-the-directorand; If a use

restriction is specified in the certificate, such restriction must
be attached to the deed and-include to the property with an
explanation for sueh the restriction, subject to concurrence by
the director, and shall be recorded by the participant with the
land records for the site in the office of the clerk of the circuit
court for the jurisdiction in which the site is located. The
participant may also record the certificate itself. If the
certificate does not include any use restriction, recordation of
the certificate is at the option of the participant. The immunity
accorded by the certification shall apply to the participant and
shall run with the land identified as the site.

D. The immunity granted by issuance of the certificate shall
be limited to site conditions at the time of issuance as those
conditions are described in the Voluntary Remediation Report

information. The immunity is further conditioned upon
satisfactory performance by the participant of all obligations
required by the director under the program and upon the
veracity, accuracy, and completeness of the information
submitted to the director by the participant relating to the site.
Specific limitations of the certificate shall be enumerated in
the certificate. The immunity granted by the certificate will
shall be dependent upon the identification of the nature and
extent of contamination as presented in the Moluntary
Remediation report.

E. The certificate shall specify the site conditions for which
immunity is being accorded, including, but not limited to:

1. A summary of the information that was considered;
2. Any restrictions on future use;

3. Any local land use controls on surrounding properties
that were taken into account; and

3- 4. Any required institutional land use controls;—and
including:

4—Any—reguired a. Engineering controls and their

maintenance-; and
b. Institutional controls.

F. The certificate may be revoked by the director at any time
in the event that eentanmnaﬂen—peaﬂg—an—unaeeeptable
conditions at the site, unknown at the time of issuance of the
certificate, pose a risk to human health or the environment is
rediscovered-on-site or in the event that itis-discovered-that
the certificate was based on information provided—by—the
participant that was materally false, inaccurate, or
misleading. Any and all claims may be pursued by the
Commonwealth for liability for failure to meet a requirement of
the program, criminal liability, or liability arising from future
activities at the site that may cause contamination by
pollutants. By issuance of the certificate the department
director does not waive sovereign immunity.

G. The certificate is not and shall not be interpreted to be a
permit or a modification of an existing permit or administrative
order issued pursuant to state law, nor shall it in any way
relieve the participant of its obligation to comply with any
other federal or state law, regulation or administrative order.
Any new permit or administrative order, or modification of an
existing permit or administrative order, must be accomplished
in accordance with applicable federal and state laws and
regulations.

9 VAC 20-160-120. Public participatien notice.

A. Any The participant shall give public notice of either the
proposed voluntary remediation or the completed voluntary
remediation shal—be—given—public—notice—paid—for—bythe
apphieant. The notice shall be made after the department
concurs with the site characterization report and the proposed
remediation, and shall occur prior to the department's issuing
a certificate. Such notice shall be paid for by the participant.

. " . it
The participant shall:

1. Provide written notice to the local government in which

the facility is located a—deseription—of-the—proposed—or
completed-remedial-action;

2. Prowde ertten notice to all adjacent property owners a

3. Publish a notice once in a newspaper of general
circulation in the area affected by the voluntary action.

: oh publication shall e fo | et

B. A comment period of at least 30 days must follow issuance
of the notices pursuant to this section. The contents of the

each public notice ef—a—voluntary—remediation required
pursuant to 9 VAC 20-160-120 A shall include:

1. The name and address of the applieant participant and
the location of the proposed voluntary remediation;

2. A brief description of the propesed remediation, the
general nature of the release, and any proposed land use
controls;
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3. The address and telephone number of a specific person
familiar with the propesed remediation from whom
information regarding the propesed voluntary remediation
may be obtained; and

4. A brief description of how to submit comments.

C. The participant shall provide to the department a signed
statement that he has sent a written notice to all adjacent
property owners and the local government, a copy of the
notice, and a list of all names and addresses to whom the
notice was sent.

D. The participant shall send all commenters a letter
acknowledging receipt of comments.

B- E. The participant shall provide to the department copies of
all written comments received during the public comment
period, copies of acknowledgement letters, a discussion of
how those comments were considered, a copy of any
response to comments, and a discussion of their impact on
the proposed or completed remedial-action remediation.

9 VAC 20-160-130. Regutatory-evatuation- (Repealed.)

DOCUMENTS INCORPORATED BY REFERENCE

Test Methods for Evaluating Solid Waste: Physical/ Chemical
Methods; EPA Publication SW-846, Third Edition (1986) with
Revision-} as amended by Final Update |, Final Update II,
Final Update lIA, Final Update IIB, Final Update I, and Final
Update IlIA, PB 88-239223 99-115 891, revised December
1987 April 1998.

U.S. EPA Soil Screening Guidance, EPRA/540/F-95/041
EPA/540/R-96/018, Publication 93554-14FSAPB96-963501
9355.4-23, July 1996.

Risk Assessment Guidance for Superfund, Volume |, Human
Health Evaluation Manual (Part A) Interim Final,
EPA/540/1-89/002, Office of Emergency and Remedial
Response, U.S. Environmental Protection Agency, December
1989.

Risk Assessment Guidance for Superfund: Volume | - Human
Health Evaluation Manual (Part B, Development of
Risk-based Preliminary Remediation Goals) Interim,
Publication 9285.7-01B, Office of Emergency and Remedial
Response, U.S. Environmental Protection Agency, December
1991.

Risk-Based Concentration Table, Region Ill, United States

Environmental Protection Agency, Januvary-June—1996
October 5, 2000.

VA.R. Doc. No. R01-9; Filed October 3, 2001, 9:22 a.m.

*

TITLE 10. FINANCE AND FINANCIAL
INSTITUTIONS

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission
is exempt from the Administrative Process Act in accordance
with § 2.2-4002 A 2 of the Code of Virginia, which exempts
courts, any agency of the Supreme Court, and any agency
which by the Constitution is expressly granted any of the
powers of a court of record.

Title of Regqulation: 10 VAC 5-40. Credit Unions (adding
10 VAC 5-40-30).

Statutory Authority: 88 6.1-225.3:1 and 12.1-13 of the Code of
Virginia.

Agency Contact: George H. Latham, Deputy Commissioner,

Bureau of Financial Institutions, State Corporation
Commission, Tyler Bldg., 1300 E. Main St., Richmond, VA
23219, telephone (804) 371-9657 or e-mail
glatham@scc.state.va.us.

Summary:

The State Corporation Commission is exercising its

statutory authority that all credit unions be governed by
federal regulations with respect to their regular reserves.

AT RICHMOND, OCTOBER 1, 2001
COMMONWEALTH OF VIRGINIA, ex rel.
STATE CORPORATION COMMISSION
Case No. BFI010204

Ex Parte: Inre:
reserves of state
credit unions
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ORDER TO TAKE NOTICE

WHEREAS, § 6.1-225.58 of the Code of Virginia provides for
the establishment and maintenance of a regular reserve by a
state credit union as described in subdivisions 1, 2, and 3 of
that section, while federal law and regulations subject
federally insured (federal and state-chartered) credit unions to
different, generally less burdensome, requirements; and

WHEREAS, § 6.1-225.3:1 of the Code authorizes the State
Corporation Commission ("Commission™) to adopt regulations
necessary to permit state credit unions to have powers
comparable with those of federally chartered credit unions
regardless of existing statutes; and

WHEREAS, the Bureau of Financial Institutions has proposed
a regulation that will authorize a state credit union to establish
and maintain a regular reserve account on equal terms with
federal credit unions, and the Bureau recommends adoption
of the regulation;

IT IS THEREFORE ORDERED THAT:

(1) The proposed regulation, entitled "Regular Reserve
Accounts," is appended hereto and made a part of the record
herein.

(2) On or before November 5, 2001, any person desiring to
comment on the proposed regulation shall file written
comments containing a reference to Case No. BFI010204,
with the Clerk of the Commission, Document Control Center,
P.O. Box 2118, Richmond, Virginia 23218.

(3) The proposed regulation shall be posted on the
Commission's website at http://www.state.va.us./scc.

(4) An attested copy hereof, together with a copy of the
proposed regulation, shall be sent to the Registrar of
Regulations for publication in the Virginia Register.

AN ATTESTED COPY hereof shall
Commissioner of Financial Institutions.

be sent to the

10 VAC 5-40-30. Regular reserve accounts.

Pursuant to § 6.1-225.3:1 of the Code of Virginia, a state
credit union shall establish and maintain a regular reserve
account in accordance with applicable provisions of Part 702
of the National Credit Union Administration Rules and
Regulations, 12 CFR 702.1 through 702.403, regardless of
subdivisions 1, 2, and 3 of §6.1-225.58 of the Code of
Virginia.
VA.R. Doc. No. R02-38; Filed October 3, 2001, 9:37 a.m.

* *

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Title of Requlation: 12 VAC 5-120. Regulations for Testing
Children for Elevated Blood-Lead Levels (adding 12 VAC
5-120-10 through 12 VAC 5-120-90).

Statutory Authority: § 32.1-46.1 of the Code of Virginia.

Public Hearing Date: October 24, 2001 - 10 a.m.
Public comments may be submitted until December 21,
2001.
(See Calendar of Events section
for additional information)

Agency Contact: Clayton Pape, Director, Lead Safe Program,
Department of Health, 1500 E. Main Street, Richmond, VA
23219, telephone (804) 225-4463, FAX (804) 371-6031 or toll
free 1-877-668-7987.

Basis: Section 32.1-46.1 of the Code of Virginia directs the
Board of Health to promulgate regulations establishing a
protocol for the identification of children at risk for elevated
blood-level levels which shall provide (i) for blood-lead level
testing at appropriate ages and frequencies, when indicated,
and (ii) for criteria for determining low risk for elevated blood-
lead levels and when such blood-lead level testing is not
indicated. The protocol may also address follow-up testing for
children with elevated blood-lead levels, dissemination of the
protocol and other information to relevant health care
professions, appropriate information for parents, and other
means of preventing lead poisoning among children.

Purpose: The Commonwealth of Virginia has recognized the
need for early identification of children with elevated blood-
lead levels to alert parents and guardians to the need for
intervention to prevent developmental, behavioral, and
learning problems associated with elevated blood lead levels.
The purpose of this chapter is to provide a protocol for
identifying children with elevated blood-lead levels.

Substance: The intended regulations will establish a protocol
for testing children for elevated blood-lead levels. The
intended protocol is based on guidelines published by the
Centers for Disease Control and Prevention in 1997 to assure
a sound scientific basis for effective and efficient identification
of elevated blood-lead levels that will protect the health of
citizens.

Part | contains provisions that define key terms and set forth
general information relating to the protocol for testing children
for elevated blood-lead levels. These provisions include a
statement of the general policy, purpose and administration of
the regulations.

Part Il sets forth the protocol for identifying children with
elevated blood-lead levels. The protocol includes the ages
and frequencies of testing, time limits for confirming screening
tests, criteria for determining low risk for elevated blood-lead
levels and when blood testing is not indicated, and provisions
for providing guidelines for follow-up testing and appropriate
information to parents and health care professionals.

No potential issues have been identified that may need to be
addressed as a permanent final regulation is developed.

Issues: The emergency regulations established a protocol for
testing children for elevated blood-lead levels. The protocol is
based on guidelines published by the Centers for Disease
Control and Prevention in 1997 to assure a sound scientific
basis for effective and efficient identification of elevated
blood-lead levels that will protect the health of children. The
protocol gives health care providers a standard for
determining if children are at risk of exposure to lead and
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should be tested or not at risk and not tested. The judgment
of the provider takes precedence in the decision to perform a
blood-lead test, or testing may also be done upon request of
the parents or guardian.

A number of private laboratories are now reporting test results
to the Lead-Safe Virginia program on a voluntary basis. The
program will consult with laboratories not reporting at this time
to determine the most efficient means to accommodate
reporting through existing computer database formats.

The Commonwealth benefits from the more comprehensive
reporting of blood-lead test results to the program. This will
give Lead-Safe Virginia the ability to conduct a more complete
analysis of who and where tests are being conducted. It will
improve surveillance, epidemiologic applications and
reporting. The program will be better able to identify target
populations and geographic areas for intervention. The
regulations will allow the program to more specifically focus
resources into high-risk populations and geographic target
areas within the Commonwealth. There are no disadvantages
of the proposed regulation to the public or the department.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulation establishes a protocol for health care providers to
use in identifying and testing children for elevated blood-lead
levels. The regulation also requires the reporting of all
laboratory blood-lead test results to the Virginia Department
of Health.

Estimated economic impact. Although no threshold for the
toxic effects of lead has been identified, the negative effects
of lead exposure on the cognitive development of young
children have been widely demonstrated." Some researchers
have also found associations between lead exposure and
weakness in attention, aggression, somatic complaints, and
antisocial or delinquent behaviors.?

The identification and testing protocol set forth in the
proposed regulation is based on guidelines published by the

! National Research Council. Measuring Lead Exposure in Infants, Children,
and Other Sensitive Populations. Washington, DC: National Academy Press;
1993.

2 Sciarillo W.G., Alexander G. Farrell K.P. Lead exposure and child behavior.
American Journal of Public Health. 1992; 82:1356-1360. Neddleman H.L. et al.,
Bone lead levels and delinquent behavior. Journal of the American Medical
Association. 1996; 275:363-369.

Centers for Disease Control and Prevention (CDC) in 1997. In
the development of these guidelines, CDC quantitatively
compared the economic costs and benefits of universal
screening (previously recommended by CDC in 1991) as the
prevalence of elevated blood-lead levels varied. According to
the American Academy of Pediatrics, the 1997 CDC
guidelines provide “a basis for public health authorities to
decide on appropriate screening policy using local blood-lead
level (BLL) data and/or housing data collected from the U.S.
Bureau of the Census. This strategy is intended to increase
the screening and follow-up care of children who most need
these services ... and to reduce unnecessary testing of
children unlikely to be exposed to lead. These new
recommendations will have important ramifications on
pediatricians’ efforts to participate in early identification,
treatment, and eradication of childhood lead poisoning.”

The proposed testing protocol seems to have a sound
scientific basis for effective and efficient screening of children
and is likely to promote early identification of children with
elevated blood-lead levels, prevent increased exposure to
lead, and possibly reduce long term medical and social costs
associated with lead poisoning. An increase in the number of
blood-level tests performed can also be expected; however,
the magnitude of this increase is unknown since the current
number of children tested is not available. The average cost
per test ranges from $25 to $50 per test, depending on the
location. Medicaid and most insurance plans cover blood-lead
level tests for children and tests performed at local health
clinics are provided at no charge to the recipient.

Required reporting of test results will allow more
comprehensive analysis by VDH to better identify target
populations and geographic areas for intervention.
Development of a web-based laboratory-reporting page over
the next two years by VDH is expected to cost $90,000 and
system maintenance is estimated at $12,000 to $18,000 per
year. Funding for this project has been requested from the
Centers for Disease Control and Prevention, Childhood Lead
Poisoning Prevention Program grant. Additional support may
be funded by the Title V Maternal and Child Health grant.
There are currently 15 to 18 clinical laboratories in Virginia
that process blood-lead level tests. Compliance with the new
reporting requirement will have a minimal effect for six of
those labs that are currently reporting to VDH on a continuous
basis. For the other nine to twelve labs, VDH estimates the
new requirement could increase costs for each lab by $500 to
$3,500 per year, depending on the volume of tests performed.
Changing to an electronic means of reporting is likely to
reduce costs for labs that are currently submitting paper test
results and will also result in savings for VDH staff time by
eliminating manual data entry of paper test results.

The following table summarizes the anticipated -effects
resulting from promulgation of this regulation. While the
overall net economic impact is not measurable at this time, it
is likely to be positive.

% American Academy of Pediatrics. Policy Statement: Screening for Elevated
Blood Lead Levels (RE9815). June 1998.
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Estimated Economic Impacts of the Proposed Regulations for
Testing Children for Elevated Blood-Lead Levels
(12 VAC 5-120)

Expected Effect Estimated | Estimated
Cost Benefit
Development of a web-based
laboratory reporting page:
Initial development (FY 2002) $45,000
Expansion to facilitate $45,000
exchange of information
between VDH and local health
departments (FY 2003)
System maintenance $12,000 to
$18,000
per year
Additional blood-lead level tests - | $25 to $50
unknown magnitude per test
Required electronic reporting of
all blood-lead level test results:
Six laboratories currently minimal
reporting to VDH on a
continuous basis
Nine to twelve laboratories not $500 to
currently reporting to VDH on a | $3,500 per
continuous basis year
Six laboratories currently not
submitting (continuous or quantifiable,
intermittently) paper test but likely
results significant
Savings in VDH staff time by not
eliminating manual data entry quantifiable,
of paper test results but likely
significant
More comprehensive reporting not
allowing VDH to better identify quantifiable,
target populations and but likely
geographic areas for intervention significant
Early identification of children not
with elevated blood-lead levels, quantifiable,
prevention of increased but likely
exposure, reduction In long term significant
medical and social costs
associated with lead poisoning

Businesses and entities affected. The proposed regulation will
affect all clinical laboratories that process blood-lead tests.
VDH estimates that there are currently 15 to 18 facilities in
Virginia that would be affected.

Localities particularly affected. The proposed regulations are
not expected to uniquely affect any particular localities.

Projected impact on employment. The proposed regulations
are not expected to have any significant impact on
employment.

Effects on the use and value of private property. The
proposed regulations are not expected to have any significant
effects on the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department concurs
substantially with the economic impact assessment dated
June 21, 2001, prepared by the Department of Planning and
Budget regarding the proposed chapter (12 VAC 5-120).

Summary:

The proposed regulations establish a protocol for testing
children for elevated blood-lead levels and reporting all
laboratory blood-lead test results to the Virginia Department
of Health. The intended protocol is based on guidelines
published by the Centers for Disease Control and
Prevention in 1997 to assure a sound scientific basis for
effective and efficient identification of elevated blood-lead
levels that will protect the health of citizens.

CHAPTER 120.
TESTING CHILDREN FOR ELEVATED BLOOD-LEAD
LEVELS.

PART I.
DEFINITIONS AND GENERAL INFORMATION.

12 VAC 5-120-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

“Board” means the State Board of Health.
“Commissioner” means the Commissioner of Health.

“Elevated blood-lead level” for children means 10 or more
micrograms of lead per deciliter of whole blood in a child up to
and including 72 months of age.

“Health care provider” means a physician or his designee or
an official of a local health department.

“High-risk zip code area” means a zip code area listed in
guidelines issued by the Virginia Department of Health in
which 27% or more of the housing was built before 1950 or
12% or more of the children have elevated blood-lead levels
based on current available data.

“Physician” means a person licensed to practice medicine in
any of the 50 states or the District of Columbia.

“Qualified laboratory” means a laboratory that is certified by
the Health Care Financing Administration in accordance with
the Clinical Laboratory Improvement Act (42 CFR Part 430)
and is participating in the Centers for Disease Control and
Prevention’s Blood Lead Laboratory Proficiency Program.

“ug/dL” means micrograms of lead per deciliter of whole
blood.
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12 VAC 5-120-20. Statement of general policy.

The Commonwealth of Virginia has recognized the need for
early identification of children with elevated blood-lead levels
to alert parents and guardians to the need for intervention to
prevent physical, developmental, behavioral, and learning
problems associated with elevated blood-lead levels in
children, and to prevent exposure of other children.

The purpose of this chapter is to provide a protocol for
identifying children with elevated blood-lead levels.

PART Il
PROTOCOL FOR IDENTIFICATION OF CHILDREN WITH
ELEVATED BLOOD-LEAD LEVELS.

12 VAC 5-120-30. Schedule for testing.

Virginia health care providers should test all children up to
and including 72 months of age for elevated blood-lead levels
according to the following schedule unless they are
determined under 12 VAC 5-120-60 to be at low risk for
elevated blood-lead levels. All blood-lead samples shall be
analyzed by a qualified laboratory.

1. Children should be tested at ages one and two years.

2. Children from 36 through 72 months of age should be
tested if they have never been tested.

3. Additional testing may be ordered by the health care
provider.

12 VAC 5-120-40. Confirmation of blood-lead levels.

Testing may be performed on venous or capillary blood
collected in tubes or on filter paper. If a test of capillary blood
reveals an elevated blood-lead level, the results shall be
confirmed by a repeat blood test (preferably venous):

1. Within three months if the result of the capillary test is 10
pg/dL to 19 pg/dL.

2. Within one week to one month if the result of the
capillary test is 20 pg/dL to 44 pg/dL. (The higher this test
result, the more urgent the need for a confirmation test.)

3. Within 48 hours if the result of the capillary test is 45
pg/dL to 59 pg/dL.

4. Within 24 hours if the result of the capillary test is 60
pg/dL to 69 pg/dL.

5. Immediately as an emergency laboratory test if the result
of the capillary test is 70 pg/dL or higher.

Elevated blood lead results from venous blood testing shall be
deemed a confirmed test.

12 VAC 5-120-50. Risk factors requiring testing.

A health care provider should test a child for elevated blood-
lead level, or have a child tested, if the provider determines, in
the exercise of medical discretion, that such testing is
warranted, and that the child meets one or more of the
following criteria:

1. Eligible for or receiving benefits from Medicaid or the
Special Supplemental Nutrition Program for Women,
Infants and Children (WIC);

2. Living in a high-risk zip code area;

3. Living in or regularly visiting a house or child care facility
built before 1950;

4. Living in or regularly visiting a house, apartment,
dwelling or other structure, or a child care facility built
before 1978 with peeling or chipping paint or with recent
(within the last six months), ongoing, or planned
renovations;

5. Living in or regularly visiting a house, apartment,
dwelling or other structure in which one or more persons
have elevated blood-lead levels;

6. Living with an adult whose job or hobby involves
exposure to lead as described in Preventing Lead
Poisoning in Young Children (CDC, 1991);

7. Living near an active lead smelter, battery recycling
plant, or other industry likely to release lead;

8. The child’'s parent or guardian requests the child’s blood
be tested due to any suspected exposure; or

9. A health care provider recommends the child’s blood be
tested due to any suspected exposure.

The Department of Health will maintain a list of high-risk zip
code areas in Virginia.

12 VAC 5-120-60. Determination of low risk for elevated
blood-lead levels.

Blood-lead testing is not indicated for children determined by
a health care provider to be at low risk for elevated blood-lead
levels. A health care provider may determine a child to be at
low risk for elevated blood-lead level if the child meets none
of the criteria listed in 12 VAC 5-120-50.

12 VAC 5-120-70. Samples submitted to a qualified
laboratory.

A. All blood samples submitted to a qualified laboratory for
analysis shall be accompanied by a completed laboratory
requisition with all of the required data as determined by the
Department of Health.

B. All qualified laboratories accepting blood samples for lead
analysis under this chapter shall submit all required data to
the board within 10 business days of analysis. The data shall
be sent by a secure electronic means that has been approved
by the Department of Health.

C. Any laboratory reporting under this section shall be
deemed in compliance with the stipulations of § 32.1-36 of the
Code of Virginia and 12 VAC 5-90-90 of the Board of Health
Regulations for Disease Reporting and Control.

12 VAC 5-120-80. Follow-up testing and information.

The Department of Health will establish guidelines for follow-
up testing for children with confirmed elevated blood-lead
levels, provide or recommend appropriate information for
parents, and disseminate the protocol and other information
to relevant health care professionals.
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12 VAC 5-120-90. Exclusion from testing when risk is low
and on religious grounds.

In accordance with § 32.1-46.2 of the Code of Virginia, every
child in the Commonwealth should be tested for elevated
blood-lead levels unless the parent, guardian or other person
standing in loco parentis obtains a determination that the child
is at low risk for elevated blood-lead levels or unless the
parent, guardian or other person having control or charge of
such child objects to such testing on the basis that the
procedure conflicts with his or her religious tenets or
practices.

VA.R. Doc. No. R01-88; Filed October 2, 2001, 10:24 a.m.

kkkkhkkkh*k*k

Title of Regqulation: 12 VAC 5-475. Regulations
Implementing the Virginia Organ and Tissue Donor
Registry (adding 12 VAC 5-475-10 through 12 VAC 5-475-
90).

Statutory Authority: § 32.1-292.2 of the Code of Virginia.

Public Hearing Date: October 30, 2001 - 10 a.m.
Public comments may be submitted until December 21,
2001.
(See Calendar of Events section
for additional information)

Agency Contact: Eileen Guertler, Director, Virginia Transplant
Council, Virginia Department of Health, P.O. Box 2448,
Richmond, VA 23218, telephone (804) 786-5589, FAX (804)
786-0892 or e-mail eguertler@vdh.state.va.us.

Basis: Section 32.1-292.2 of the Code of Virginia requires an
Organ and Tissue Donor Registry for the Commonwealth to
be administered by the Department of Health. The Board of
Health, in consultation with the Virginia Transplant Council, is
directed to promulgate regulations to administer the organ
and tissue donor registry.

Purpose: The purpose of this action is to establish regulations
to administer the newly established Virginia Organ and Tissue
Donor Registry in order to: (i) provide a means of recovering
an anatomical gift for transplantation or research and (ii)
collect data to develop and evaluate the effectiveness of
educational initiatives promoting organ, eye and tissue
donation. The lives of Virginians, particularly those in need of
organs and tissues, will be enhanced or saved by organ and
tissue donation through use of the registry.

Substance: The regulations regarding the creation of the
donor registry as proposed are identical to the emergency
regulations approved by the Board of Health in January 2001.
The donor registry maintains, and updates as needed,
pertinent information on all Virginians who have indicated a
willingness to donate their organs, eyes, and tissues for
transplantation or research. The registry records the donor's
full name, address, sex, birthdate, age, driver's license
number or unique identifying number, and other pertinent
identifying personal information. The Virginia Transplant
Council analyzes registry data to promote and increase
donation within the Commonwealth. Also, any Virginian may

have his name removed from the registry by filing an
appropriate form with the Virginia Transplant Council.

Issues: These regulations will create a legitimate donor
registry, which will expedite the identification of potential
organ and tissue donors. These regulations will also provide
the agency with data to evaluate the effectiveness of VTC's
educational initiatives. Although the registry will maintain data
that includes unique identifiers of individuals, inclusion in the
registry is voluntary and provisions are in place for the
removal of names from the registry at the request of the
individual.

The agency has long recognized the problem of citizens not
being aware of their right/opportunity to become a donor, the
confusion of how individuals may legitimately and legally
declare their decision to donate, and the difficulty of
identifying individuals who have now consented to be a donor.

Presently, citizens may designate to be a donor on a donor
card, through an advance medical directive, or on their
driver's license when they go to a DMV Customer Service
Center to either obtain or renew a Virginia license. While the
population is most easily reached through contact with DMV,
the driver's license/record is not advertised as being part of a
recognized Virginia Donor Registry. Any change to the license
results in a $5.00 charge to the citizen, which does not allow
for easy entry or exit in making a donor decision.

The Code of Virginia does not permit DMV to release the
name, address, or specific age of the citizen--only the gender
and age group category in which the citizen is placed. These
data are too vague to be utilized for educational purposes by
the agency. Also, at the hospital setting and in the absence of
a license, an organ procurement organization (OPO) must
contact the State Police to access the driver's record to
discover if the citizen was a donor. No other information, such
as an address, may be obtained from the driver's record.

These regulations will enable a one-stop shop for donor
registration and designation with easy entry and exit for
citizens and easy access to donation intent by OPOs and eye
banks. The registry as established by these regulations would
allow for quicker, more streamlined donor identification; an
increase in organ and tissue recovery; improvements in organ
and tissue usage; and better targeted education efforts by the
agency. Both the public and the Commonwealth will greatly
benefit from these regulations.

One disadvantage to the agency and the Commonwealth
could be the public perception of the state attempting to
create a database that further invades the right of privacy for
citizens. However, persons entered into the registry will be
done so according to their wishes and on a voluntary basis.
Persons in the registry will have the option to have their name
removed at any time and therefore there is no disadvantage
to the public.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
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other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. Legislation passed by
the 2000 Session of the General Assembly established an
Organ and Tissue Donor Registry and directed the
Department of Health (VDH) to promulgate regulations to
administer the registry. The proposed regulation includes
provisions regarding:

1. Access to the registry;

2. Registry membership;

3. Data to be recorded;

4. Removal from the registry; and

5. Use and dissemination of registry information.

Estimated economic impact. Currently, citizens may
designate themselves to be an organ and tissue donor on a
donor card, through an advance medical directive, or on their
driver's license. VDH notes several problems with the current
system, including the minimal level of data the Department of
Motor Vehicles is allowed to release on donors, the fact that
any changes to a driver's license are subject to a $5.00 fee
which affects the ease of changing donor designations, and
the difficulty in certain settings of identifying individuals who
have consented to be donors.

By implementing the new Virginia Organ and Tissue Donor
Registry, the proposed regulation can be anticipated to
expedite the identification of potential organ and tissue donors
and provide data to evaluate and improve education efforts by
the Virginia Transplant Council. Cost for the initial
development and implementation of the registry is estimated
at $75,000 and support and maintenance of the registry is
estimated at $21,488 annually. Members of the Virginia
Transplant Council authorized to use the registry will be
required to report data regarding their use of the registry. The
cost of these reports cannot be determined at this time but
are unlikely to outweigh the benefits provided by the registry
to these organizations.

One potential disadvantage noted by VDH could be the public
perception of government attempting to create a database
that further invades the right of privacy for citizens. If this view
is held by many, the new registry could possibly reduce
participation and the availability of donated organs. However,
since inclusion in the registry is voluntary, individuals have the
option to remove themselves at any time, and the registry will
be considered confidential and available only to authorized
members of the Virginia Transplant Council, the likelihood of
strong negative public opinion is small.

The following table summarizes the anticipated -effects
resulting from promulgation of this regulation. While the
overall net economic impact is not measurable at this time, it
is likely to be positive.

Estimated Economic Impact of the Proposed Virginia Organ
and Tissue Donor Registry (12 VAC 5-475)

Expected Effect Estimated Cost Estimated
Benefit

Initial development of the | $75,000
registry
Support and maintenance | $21,588 per year
of the registry
Reporting requirements not known at this
for users of the registry time but unlikely to

outweigh the

benefits provided

by the registry to

these organizations
Increase in organ and not
tissue donations resulting quantifiable,
from quicker identification but likely
of potential donors and very
improved education significant
efforts

Businesses and entities affected. The proposed regulation will
affect any Virginian who indicates a willingness to donate his
organs, eyes, and tissue for transplantation or research.
Inclusion in the registry is voluntary and members may
remove themselves at any time. Members of the Virginia
Transplant Council authorized to use the registry will also be
affected by the proposed regulation.

Localities particularly affected. The proposed regulation is not
expected to uniquely affect any particular localities.

Projected impact on employment. The proposed regulation is
not expected have any impact on employment in Virginia.

Effects on the use and value of private property. The
proposed regulation is not expected to have any effects on
the use and value of private property in Virginia.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department concurs
substantially with the economic impact assessment dated
June 22, 2001, prepared by the Department of Planning and
Budget regarding the proposed chapter (12 VAC 5-475).

Summary:

This regulatory action creates a statewide organ and tissue
donor registry that will maintain, and update as needed,
pertinent information on all Virginians who have indicated a
willingness to donate their organs, eyes, and tissues for
transplantation or research. The registry will record the
donor's full name, address, sex, birthdate, age, driver's
license number or unique identifying number, and other
pertinent identifying personal information. The Virginia
Transplant Council will analyze registry data to promote
and increase donation within the Commonwealth. Also, any
Virginian may have his name removed from the registry by
filing an appropriate form with the Virginia Transplant
Council.
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CHAPTER 475.
REGULATIONS IMPLEMENTING THE VIRGINIA ORGAN
AND TISSUE DONOR REGISTRY.

PART I.
DEFINITIONS AND GENERAL INFORMATION.

12 VAC 5-475-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings, unless the context clearly
indicates otherwise:

“Agent” means an adult appointed by the declarant under an
advance directive, executed or made in accordance with the
provisions of § 54.1-2983 of the Code of Virginia, to make
health care decisions for him, including decisions relating to
visitation, provided the advance directive makes express
provisions for visitation and subject to physician orders and
policies of the institution to which the declarant is admitted.
The declarant may also appoint an adult to make, after the
declarant's death, an anatomical gift of all or any part of his
body pursuant to Article 2 (§ 32.1-289 et seq.) of Chapter 8 of
Title 32.1 of the Code of Virginia.

“Anatomical gift” or “organ donation” means a donation of
organs, tissues, or eyes or all or any part of a human body to
take effect upon or after death.

“Board” means the State Board of Health.

“Commissioner” means the State Health Commissioner or his
duly designated officer or agent.

“Decedent” means a deceased individual and includes a
stillborn infant or fetus.

“Department” means the State Department of Health.

“Document of gift” means a card, a statement attached to or
imprinted on a motor vehicle driver's or chauffeur’s license or
the record of the individual's motor vehicle driver's or
chauffeur's license, a will, an advance directive, or other
writing used to make an organ donation or an anatomical gift.
“Document of gift” also includes a record of the donor's gift
stored in a registry.

“Donor” means an individual who makes a donation of
organs, tissues, or eyes or an anatomical gift of all of his
body.

“Disseminate” means to release, transfer, or otherwise
communicate information orally, in writing, or by electronic
means.

“Eye bank” means an agency accredited by the Eye Bank
Association of America operating in the Commonwealth.

“Guardian” means a person appointed by the court who is
responsible for the personal affairs of an incapacitated
person, including responsibility for making decisions
regarding the person's support, care, health, safety,
habilitation, education, and therapeutic treatment, and, if not
inconsistent with an order of commitment, residence. Where
the context plainly indicates, the term includes a "limited
guardian" or a "temporary guardian." The term includes a
local or regional program designated by the Department for

the Aging as a public guardian pursuant to Article 2 (§ 2.2-711
et seq.) of Chapter 7 of Title 2.2 of the Code of Virginia.

“Informed consent” means the knowing and voluntary
agreement, obtained without undue influence or any use of
force, fraud, deceit, duress, or other form of constraint or
coercion, of a person who is capable of exercising free power
of choice.

“Organ procurement organization” means an agency certified
by the United States Health Care Financing Administration as
an organ procurement organization.

“Part” means an organ, tissue, eye, bone, artery, blood, fluid
or other portion of a human body.

“Personal information” means all information that describes,
locates or indexes anything about an individual, as defined in
§ 2.2-3801 of the Code of Virginia.

“Procurement” means the recovery of any donated part by a
physician licensed, accredited, or approved under the laws of
any state.

“Registry” means the Organ and Tissue Donor Registry for
the Commonwealth, which shall be administered by the
Department of Health in accordance with § 32.1-292.2 of the
Code of Virginia. The registry shall maintain and update, as
needed, the pertinent information on all Virginians who have
indicated a willingness to donate.

“Tissue bank” means an agency accredited by the American
Association of Tissue Banks operating in the Commonwealth.

“UNOS” means the United Network for Organ Sharing.

“YTC” means the Virginia Transplant Council, a program
within the Virginia Department of Health that exists to promote
and coordinate educational and information activities as
related to the organ, tissue, and eye donation process and
transplantation in the Commonwealth of Virginia.

12 VAC 5-475-20. Purpose.

These regulations are designed to accomplish the tasks listed
in §32.1-292.2 C 1 and 2 of the Code of Virginia by
establishing procedures for the administration of the registry.

12 VAC 5-475-30. Administration.

A. The board has the responsibility for promulgating
regulations, in consultation with the VTC, pertaining to the
administration of the organ and tissue donor registry.

B. The commissioner is the executive officer for the State
Board of Health with the authority of the board when it is not
in session, subject to the rules and regulations of and review
by the board.

C. The VTC, as delegated by the board pursuant to § 32.1-
292.2 D 2 of the Code of Virginia, is responsible for analyzing
registry data under research protocols directed toward
determination and identification of means to promote and

increase organ, eye, and tissue donation within the
Commonwealth.
D. Confidentiality. All persons responsible for the

administration of the organ and tissue donor registry shall
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ensure that the registry and all information therein shall be
confidential in accordance with § 32.1-127.1:03 of the Code of
Virginia and applicable federal law.

12 VAC 5-475-40. Access.

The registry and all information therein shall be accessible 24
hours a day and only to the department and the specific
designees of accredited organ procurement organizations,
eye banks and tissue banks operating in or serving Virginia
and which are members of the VTC, for the purpose of
identifying a potential donor according to the provisions of
88 32.1-127.1 and 32.1-292.2, and subsection F of § 46.2-
342.

The name of such designees shall be provided to the VTC. All
other persons or entities shall be prohibited from having
access to the registry. If at any time the designee is unable to
carry out his responsibilities with respect to the registry, a
replacement shall be selected and the VTC shall be notified of
such replacement.

All accredited organ procurement organizations, eye banks,
and tissue banks with authorized access to the registry shall
be required to report annually to the VTC the following
outcome data: (i) the number of times the registry is
accessed; (ii) the number of times access to the registry
results in an unsuccessful search (i.e., the individual is not a
member of the registry); (iii) the number of times an organ,
tissue or eye procurement proceeds solely from accessing the
registry; (iv) the number of times the next of kin’s consent is
obtained in addition to a successful search of the registry; (v)
the number of times donation of organs, tissue, or eyes
occurred as a result of alternative donation designation
documentation; and (vi) the number of times the next of kin's
consent is obtained without accessing the registry.

PART II.
REGISTRY INFORMATION.

12 VAC 5-475-50. Registry membership.

Those persons 18 years and older who have indicated a
willingness to donate in accordance with § 32.1-290 of the
Code of Virginia and have completed the required registration
form (VTC-1) shall be recorded in the registry. Persons under
the age of 18 may enter the registry upon completion of the
registration form and only with the written consent of his
parent or legal guardian. No person may enter another person
in the registry.

Those persons who have indicated a willingness to donate on
their driver's license or personal identification card as
authorized by the Department of Motor Vehicles will be
automatically entered into the registry. Through inter-agency
agreement, the Department of Motor Vehicles will assist the
department by electronically providing this information to the
registry on a daily basis. The VTC shall contact any such self-
identified persons by United States mail regarding notification
of membership to the registry and request the completion of
the registration form (VTC-1).

12 VAC 5-475-60. Data to be recorded.

The following information shall be recorded in the registry: the
donor’s full name, address (including county or independent

city of residence with zip code), telephone number, date of
birth, age, sex, race, and driver's license number or unique
identification number. If the donor is under the age of 18, the
name, telephone number, address, and unique identification
number of the donor's parent or legal guardian shall be
recorded.

Information shall be recorded by completing the Virginia
Organ and Tissue Donor Registry Form (VTC-1).

12 VAC 5-475-70. Removal from the registry.

A person who has joined the registry may have his name
removed by filing an appropriate form (VTC-0) with the VTC
or in accordance with subsections E and F of § 32.1-290 or
subsection G of § 46.2-342.

The name of a person entered in the registry who has died
shall be removed from the registry within 90 days of
notification of death by the Virginia Office of Vital Records and
Health Statistics.

PART III.
USE AND DISSEMINATION OF REGISTRY INFORMATION.

12 VAC 5-475-80. Use.

The designees of accredited organ procurement
organizations, eye banks and tissue banks with authorized
access to the registry shall have an organizational or
individual pass code, or both, assigned by the VTC to gain
entry to the registry via the VTC website.

Once entry to the registry has been established, the
designees shall enter the decedent's full name, the
decedent’s date of birth, the decedent's driver's license
number, the decedent’s unique identification number, or any
combination thereof, to verify whether the decedent made a
donor designation in the registry. Once the decedent’s donor
designation has been verified, the designees shall include the
intent to donate as part of the donor record maintained by the
accredited organ procurement organization, eye bank and
tissue bank.

If the decedent is not in the registry, the designees shall exit
the registry. Designees shall not perform a search of the
registry on any other person other than the decedent.

12 VAC 5-475-90. Dissemination.

The accredited organ procurement organizations, eye banks
and tissue banks with authorized access to the registry may
disclose the decedent’'s documented donation designation to
the decedent’s next of kin, the nearest available relative, a
member of the decedent’s household, an individual with an
affinity relationship, and the primary treating physician, in
order to demonstrate the decedent's wish to donate in
accordance with 88 32.1-290, 46.2-342, 54.1-2984, and 54.1-
2986 of the Code of Virginia.

The VTC may disclose to the DMV the donor designation on
those persons who are recorded in the registry in order that
the driver's record accurately reflect those persons’ wishes to
donate pursuant to subsections E and F of § 46.2-342 of the
Code of Virginia.
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Donor Registry, are listed below. Any amended or added
forms are reflected in the listing and are published following

the listing.

Virginia Organ and Tissue Donor Registry Removal Form

(VTC-0) (eff. 7/00).
Virginia Organ and Tissue Donor Registry Form (VTC-1) (eff.

Regulations Implementing the Virginia Organ and Tissue
7/00).

NOTICE: The forms used in administering 12 VAC 5-475,
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Title of Requlation: 12 VAC 5-520. Regulations Governing
the Dental Scholarship and Loan Repayment Programs
(amending 12 VAC 5-520-10, 12 VAC 5-520-20, 12 VAC 5-
520-30, and 12 VAC 5-520-80; adding 12 VAC 5-520-130
through 12 VAC 5-520-210; repealing 12 VAC 5-520-40
through 12 VAC 5-520-70 and 12 VAC 5-520-90 through
12 VAC 5-520-120).

Statutory Authority: 88 32.1-122.9 and 32.1-122.9:1 of the
Code of Virginia.

Public Hearing Date: October 31, 2001 - 10 a.m.
Public comments may be submitted until December 21,
2001.
(See Calendar of Events section
for additional information)

Agency Contact: Karen Day, Director, Dental Health, Virginia
Department of Health, 1500 E. Main Street, Richmond, VA
23219, telephone (804) 371-4000 or FAX (804) 371-4004.

Basis: Chapter 174 of the 2000 Acts of Assembly created the
Dentist Loan Repayment Program in 8§ 32.1-122.9:1 of the
Code of Virginia. It authorizes the board to establish “a dentist
loan repayment program for graduates of accredited dental
schools ...who agree to perform a period of dental service in
the Commonwealth in an underserved area as defined in
§ 32.1-122.5 of the dental scholarship program or a dental
health professional shortage area designated in accordance
with the criteria established in 42 C.F.R. Part 5.” This section
also authorizes the State Board of Health to “promulgate
regulations to implement the Dentist Loan Repayment
Program within 280 days of enactment of the provision.”
Additionally, subsection B of § 32.1-122.9 of the Code of
Virginia authorizes the board, “after consultation with the
School of Dentistry of Virginia Commonwealth University, to
promulgate regulations to administer...[an annual dental]
scholarship program.”

Purpose: Adoption of the dentist loan repayment regulations
and amendments to the dental scholarship regulations protect
the public's health by ensuring that dental health services are
available in the underserved areas of Virginia and that no
citizen of the Commonwealth will be without the availability of
dental services.

Substance: The new substantive provisions include the
details for administering the newly established dentist loan
repayment program. The substantive changes to the existing
sections of the dental scholarship program include updating
the format to conform to the Virginia Register Form, Style and
Procedure Manual and ensuring that the two programs work
together in an orderly manner.

Adoption of the loan repayment regulations 12 VAC 5-525-10
et seq. will include: (i) defining applicants eligible for the
program, including provisions that students of economically
disadvantaged backgrounds receive due consideration; (ii)
setting an amount of the loan repayment award; (iii)
establishing criteria for the administration of the program in
concert with the dental scholarship program; (iv) defining the
contractual practice obligation of loan repayment recipients;
(v) defining the conditions of default; (vi) criteria for repayment

in event of default; (vii) enumerating reporting requirements of
recipients; (viii) defining the loan repayment award amount;
and (ix) allowing for special requests and approval in the
event a fractional need for a dentist exits in an underserved
community.

The following amendments to the dental scholarship program
regulations will provide for the orderly administration of the
program in conjunction with the dentist loan repayment
program: (i) amending 12 VAC 5-520-10 and repealing
12 VAC 5-520-40 and 12 VAC 5-520-50 to define words and
terms used in the regulation as provided for in the Virginia
Register Form, Style and Procedure Manual; (ii) amending
12 VAC 5-520-80 and repealing 12 VAC 5-520-40 through
12 VAC 5-520-70 to concisely define dental underserved area
and to be consistent between the dental scholarship and loan
repayment programs; (i) moving 12 VAC 5-520-60 and
12 VAC 5-520-70 regarding special requests and fractional
need to follow general regulations as provided for in the
Virginia Register Form, Style and Procedure Manual; and (iv)
adopting 12 VAC 5-520-130 through 12 VAC 5-520-210 to
define eligible scholarship applicants, distribution of
scholarships, contractual practice obligation, default,
repayment and reporting to be consistent with the regulations
adopted for the dentist loan repayment program.

Issues: The primary advantages of the proposed regulatory
action is to administer a dental scholarship and dentist loan
repayment program in the most efficient manner so that it is
attractive to dentists to enroll in these programs and increase
dental services in underserved areas of the Commonwealth.

There are no disadvantages to the public or the agency from
this proposed regulatory action.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The 2000 Session of
the General Assembly passed legislation establishing a
dentist loan repayment program. The proposed regulatory
action sets forth the details for administering the new dentist
loan repayment program and amends the existing regulations
governing the dental scholarship program to ensure that the
two programs work together in a consistent manner.

The General Assembly has appropriated $25,000 for the
dental scholarship program each year for FYOl and FYO02.
Funds for the loan repayment program will be available from
the balance of funds after dental scholarships are awarded.
Under the existing scholarship program, scholarships of
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$5,000 each were awarded to up to five recipients. Under the
new program, two scholarships of $12,500 each will be
awarded. The proposed regulation will also expand the areas
award recipients can practice in by including federal dental
health professions shortage areas as defined by the U.S.
Department of Health and Human Services.

Estimated economic impact. According to the Department of
Health, participation in the dental scholarship program has not
always reached the maximum of five recipients, with the
exception of the current year, FY 2001. Increasing the award
amount from $5,000 to $12,500 is expected to help generate
interest in the program. The higher award could result in the
participation of individuals who otherwise may not have
chosen to practice in underserved areas. While the
scholarship program is only available for students attending
the Virginia Commonwealth University School of Dentistry,
the loan repayment program will be available to eligible
graduates of any accredited school. In addition to opening up
the applicant pool at the national level, establishment of the
loan repayment program allows for more flexibility on the part
of recipients to decide to take part in the program as they will
be able to apply after they have graduated instead of during
their education when they may not be as sure of their future
plans.

Given the current level of funding, the proposed changes to
this regulation are not expected to have a significant effect on
the availability of dental services in underserved areas of the
Virginia. However, the proposed changes have the potential
to increase the number of applicants for the dental
scholarship and loan repayment programs and therefore
could have a positive significant effect on access to dental
health services in currently underserved areas of Virginia if
the amount of funding were increased.

Businesses and entities affected. The proposed changes to
this regulation could potentially affect any student at the VCU
School of Dentistry or any eligible national dental school
graduate.

Localities particularly affected. The proposed changes to this
regulation could potentially increase access to dental services
in underserved areas defined by the Virginia Department of
Health or the federal Department of Health and Human
Resources.

Projected impact on employment. Opening up the program at
the national level may result in dentists deciding to practice in
Virginia as opposed to another state. However, given the
current level of funding, the magnitude of this effect is likely to
be very small.

Effects on the use and value of private property. The
proposed changes to this regulation could potentially increase
the value of a new dental license for award recipients by
decreasing the cost of obtaining that license.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department concurs
substantially with the economic impact assessment dated
June 21, 2001, prepared by the Department of Planning and
Budget regarding the proposed chapter (12 VAC 5-520).

Summary:

The proposed amendments provide for administration of
the dentist loan repayment program that was established to
fund graduating dentists as an incentive to practice in
underserved areas of the Commonwealth. This program
will operate in conjunction with the existing scholarship
program. Due to the need for both programs to function
together to meet the need in underserved areas, proposed
amendments are also made for the existing dental
scholarship program.

CHAPTER 520.
REGULATIONS GOVERNING THE SFAFE DENTAL
SCHOLARSHIP PROGRAM AND LOAN REPAYMENT
PROGRAMS.

PART I.
GENERALPROWISIONS DEFINITIONS.

12 VAC 5-520-10. Purpese Definitions.

rese—definitions—are—to—be—usedin—granting —approval o
seipients-of state-dental senolarships-to practice dentistry in
Sueh-a-manhel aslte fulflt £ Ile ter |s|9| t ele‘e. tractwhich-they

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

“Accredited dental school” means any dental school in the
United States receiving accreditation from the Commission on
Dental Accreditation.

“Board” or “Board of Health” means the State Board of Health.
"Commissioner" means the State Health Commissioner.

"Dental practice” means the practice of dentistry by a
recipient in general or specialty dentistry in a geographic area
determined to be fulfilment of the recipient's scholarship or
loan repayment obligation or practice as a dentist with a
designated state facility.

"Dental underserved area" means a geographic area in
Virginia designated by the State Board of Health as a county
or city in which the ratio of practitioners of dentistry to
population is less than that for the Commonwealth as a whole
as determined by the commissioner or a dental health
professions shortage area using criteria described in Part Il
(12 VAC 5-520-80 et seq.) of this chapter.

“Dentist loan repayment award” means an amount repaid to a
dentist for dental school loans in an amount equivalent to one
year in-state tuition at Virginia Commonwealth University
School of Dentistry for the year in which the loan was
acquired and for which the dentist is under a contractual
obligation to repay through practice in an underserved area or
designated state facility.

“Dentist loan repayment program” means the program
established by § 32.1-122.9:1 of the Code of Virginia that
allocates funds appropriated in conjunction with the dental
scholarship program to increase the number of dentists in
underserved areas of Virginia.
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"Designated state facility" means practice as a dentist in a
facility operated by the Virginia Department of Health or
Virginia Department of Mental Health, Mental Retardation and
Substance Abuse Services.

“Full-time dental practice” means the practice of dentistry for
an average of a minimum of 32 hours per week excluding
those exceptions enumerated in Part Il (12 VAC 5-520-130 et
seq.) of this chapter.

"Governing Board of Virginia Commonwealth University"
means the official governing body of the university or their
designee.

"Interest at the prevailing bank rate for similar amounts of
unsecured debt" means the prime lending rate as published in
the Wall Street Journal on the last day of the month in which
the decision to repay is communicated to the commissioner
by the recipient, plus two percentage points.

"Internship or residency at an approved institution or facility”
means an advanced dental education program in general
dentistry or dental specialty accredited by the Commission on
Dental Accreditation and approved by the American Dental
Association.

"Participating dental school" means Virginia Commonwealth
University School of Dentistry.

"Penalty" means an amount of money equal to three times the
amount of all monetary scholarship or loan repayment awards
paid to the recipient.

“Period of dental service” means one year of service in a
dental underserved area in return for one year of scholarship
or loan repayment as defined in Part Il (12 VAC 5-520-130 et
seq.) of this chapter.

"Practice of general or specialty dentistry" means the
evaluation, diagnosis, prevention and treatment (nonsurgical,
surgical or related procedures) of diseases, disorders and
conditions of the oral cavity, maxillofacial and adjacent and
associated structures and their impact on the human body.

"Primary dental health care" means the practice of general or
specialty dentistry.

"Public health service" means employment with the United
States Public Health Service.

"Restitution” means the amount of monetary reimbursement,
including repayment of all pertinent scholarship or loan
repayment awards plus penalty and applicable interest as set
forth in this regulation, owed to the Commonwealth of Virginia
by a scholarship or loan repayment recipient who is in default
of his contractual obligation as provided for in this chapter.

“Scholarship recipient” means an eligible dental student who
enters into a contract with the commissioner and receives one
or more scholarship awards from the Virginia Dental
Scholarship Program.

"Specialty dental practice” means the advanced practice of
dentistry in any specialty approved by the American Dental
Association and accredited by the Commission on Dental
Accreditation.

"Virginia dental scholarship” means an award of an amount
equivalent to one year of in-state tuiton at Virginia
Commonwealth University School of Dentistry for the
academic year a student is enrolled in a participating dental
school and for which the dental student entered a contractual
obligation to repay through practice in an underserved area or
designated state facility.

12 VAC 5-520-20. Administration of program.

The State Health Commissioner, as executive effice officer of
the Board of Health, shall administer this program. Any
requests for deviation from the prescribed definitions shall be
considered on an individual basis by the board in regular
session.

12 VAC 5-520-30. Applicability.

These definitions shall apply to all recipients who begin
practice in an underserved area as fulfillment of their
scholarship or loan repayment obligation on July 1, 1979
2001, or later;, provided that approval given by the
commissioner prior to the effective date of these regulations
shall remain in full force and effect.

PARTH-
PRACHCE OF GENERAL DENHSTRY-

12 VAC 5-520-40. Definition- (Repealed.)

12 VAC 5-520-60.
(Repealed.)

Special—requests—for—approvak
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12 VAC 5-520-70. Fractionalneed- (Repealed.)

PART ML
CRHERIAFOR DEVELORPING RATHO DENTAL
UNDERSERVED AREA.

12 VAC 5-520-80. Population and dentist data.

In order to determine the population-to-dentist ratio, the
commissioner shall:

1. Use the population estimates—ef-the—Taylor—Murphy
Institute—of-the University of Virginia,—which—are—effective
July1-of each—year data or projections from the United

States Census for independent cities, counties and
counties with independent cities within their boundaries;
and

2. Determine the number of practitioners of general
dentistry from data secured from guestionnaires—distributed
by the Virginia State Board of Dentistry—supplemented-by
datafrom-the beard's-license-renewal-applications: and the

American Dental Association, adjusting for those dentists
licensed in Virginia but practicing in other states, the
military and retired dentists with active licenses;

3. Calculate this ratio every five years; and

4. Include as dental underserved areas those cities and
counties determined to be dental health professions
shortage areas as defined by the Department of Health and
Human Services or designated a federal shortage area for
the practice of dentistry as outlined in 42 CFR 5.1.

12 VAC 5-520-90. Dentist-classification- (Repealed.)

16— COMIMISSIONS .sla inclide —de ists;—except t ose—h
plaetle’e o 'd.eﬁ F assllg| ent—bythe Nationa .I.ealt ' .Se wee
12 VAC 5-520-100. Weightforful-time- (Repealed.)

. . e fullweicht_f it indicati
12 VAC 5-520-110. Weightforpart-time- (Repealed.)

’F‘eelu' fy-oF a-city-will-receive Hﬁ ela.pp opriate fractionalwe g. *

12 VAC 5-520-120. Weightfor—primary—and—secondary
officelocations: (Repealed.)

Ocations in-separate counties of cities; a-county oF Gity shall
eceiveHs-app epluatel ae.te. ahweight-of-time-spent-in-the

PART III.
SCHOLARSHIP AND LOAN REPAYMENT AWARDS.

12 VAC 5-520-130. Eligible applicants.

A. Any currently enrolled dental student in good standing and
full-time attendance at Virginia Commonwealth University
School of Dentistry who has not entered the first year of an
accredited residency shall be eligible for the Virginia Dental
Scholarship Program. Preference for the scholarship award
shall be given to residents of the Commonwealth, students
who are residents of a dental underserved area, and students
from economically disadvantaged backgrounds.

B. Any graduate of an accredited dental school in the United
States who is establishing a practice in general or specialty
dentistry in an underserved area or practicing dentistry in a
designated state facility shall be eligible to apply for the
Virginia Dentist Loan Repayment Program. Eligible applicants
will be within five years of graduation from an accredited
undergraduate dental program and have existing loans
accumulated as a result of their first professional education.
Dentists who have received dental scholarship program
awards and dentists who have accepted Exceptional
Financial Need (EFN) and Financial Assistance for
Disadvantaged Health Professions Students (FADHPS)
scholarships are not eligible for the Dentist Loan Repayment
Program.

12 VAC 5-520-140. Scholarship and
award.

loan repayment

A Virginia dental scholarship or loan repayment shall be
awarded to the recipient upon or following the recipient's
execution of a contract with the commissioner for scholarship
or loan repayment by practicing dentistry in an underserved
area or designated state facility as defined in this chapter.

12 VAC 5-520-150. Distribution of scholarships and loan
repayment awards.

The Virginia General Assembly establishes the total
combined appropriation for the dental scholarship and dentist
loan repayment programs. Funds shall be awarded for these
programs based on the following criteria:

1. Virginia Commonwealth University School of Dentistry
shall establish an application procedure and annually
submit the names of qualified students to receive
scholarships in accordance with the criteria for preference
enumerated in this section. Dental scholarships will be
awarded on or before October 30 of each fiscal year with
remaining funds disbursed through the Dentist Loan
Repayment Program. The total annual number of
scholarship awards will be based on availability of funds.
Individual scholarship recipients may receive a maximum of
five scholarship awards.

2. The application period for the Dentist Loan Repayment
Program will follow that for the Dental Scholarship
Program, with awards made by January 30 of each fiscal
year. Preference for loan repayment awards will be given to
dental students graduating from Virginia Commonwealth
University School of Dentistry and those with established
financial need. Individual loan repayment recipients may
receive a maximum of three awards upon graduation from
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dental school. All awards will be competitive based on the
criteria enumerated in this section and will be based on
availability of loan repayment funds once scholarship funds
are disbursed.

12 VAC 5-520-160. Contractual practice obligation.

Prior to the payment of money to a scholarship or loan
repayment awardee, the commissioner shall prepare and
enter into a contract with the recipient. The contract shall:

1. Provide that the recipient of the dental scholarship award
shall pursue the dental course of Virginia Commonwealth
University until graduation and upon graduation or upon
graduation from an accredited residency program that does
not exceed four years, shall notify the commissioner in
writing of his proposed practice location or intent to enter a
residency not more than 30 days after graduation and
begin his approved practice within 90 days after completing
dental school or residency, and thereafter continuously
engage in full-time dental practice in a dental underserved
area of Virginia or in a designated state facility for a period
of years equal to the number of annual scholarships
received.

2. Provide that upon graduation from an accredited dental
school and receiving notification of the dentist loan
repayment award, the dentist shall begin his approved
practice within 90 days and thereafter continuously engage
in full-time dental practice in an underserved area of
Virginia or in a designated state facility for a period of years
equal to the number of loan repayment awards received.

3. Provide that at any time prior to entering practice, the
scholarship or loan repayment recipient shall be allowed to
select a future practice location from the listing of dental
underserved areas maintained by the board.

4. Provide that the recipient may request approval of a
change of practice location. The commissioner in his
discretion may approve such a request, but only if the
change is to a practice location in a dental underserved
area or a state facility designated by the Board of Health.

5. Provide that the recipient shall repay the scholarship or
loan repayment obligation by practicing dentistry on a full-
time basis in a dental underserved area, shall maintain
office hours convenient for the population of the area to
have access to the recipient's services and shall participate
in all government-sponsored insurance programs designed
to ensure access to dental services of recipients of public
assistance. The recipient shall not selectively place limits
on the numbers of such patients admitted to the practice.

6. Provide that the recipient shall not voluntarily obligate
himself for more than the minimum period of military
service required of dentists by the laws of the United States
and that upon completion of the minimum period of military
service, the recipient shall promptly begin and thereafter
continuously engage in full-time dental practice in a dental
underserved area of Virginia or in a designated state facility
for the period of years equal to the number of scholarships
received. Dental practice in federal agencies, military
service or the U.S. Public Health Service may not be
substituted for scholarship obligation.

7. Provide that the recipient shall receive credit toward
fulfillment of his contractual obligation at the rate of 12
months of dental practice for each scholarship or loan
repayment award paid to the recipient. The recipient may
be absent from the place of approved practice for a total of
seven weeks in each 12-month period for personal
reasons. Absence for a period in excess of seven weeks
without the written permission of the commissioner shall
result in proportional reduction of the period of credit toward
fulfillment of the contractual obligation.

8. Provide that should the scholarship recipient pay
restitution by not serving his scholarship obligation in an
underserved area and later fulfills the terms of his contract
through dental practice as outlined in this section, that the
recipient will be reimbursed for all or part of any scholarship
amount paid based on the fulfillment of the scholarship
obligation.

PART IV.
SPECIAL REQUESTS.

12 VAC 5-520-170. Special requests for approval.

Special requests for approval of the practice of dentistry in an
area in which the ratio does not meet the definition of an area
of need shall be considered by the Board of Health on an
individual basis. To obtain the board's approval, the
scholarship or loan repayment recipient shall substantiate to
the board's satisfaction that the ratio does not correctly depict
the provision of dental services in the city or county and that
additional practitioners are necessary. Examples of situations
deserving special consideration may include topography, age
or physical health of dental practitioners in the area, and sub-
areas of high density population that can be geographically
identified and shown to have a ratio less than the state ratio.

PART V.
SPECIAL CIRCUMSTANCES.

12VAC 5-520-180. Fractional need.

The Board of Health recognizes that instances will occur
when the ratio of dental practitioners to population reflects a
fractional share of need. In such instances and in recognition
of the advantages that accrue to the dentist and the
community from two or more dentists working on an
associated or cooperative basis, the commissioner may in his
discretion favorably consider the approval of an additional
dentist in order to facilitate such an arrangement.

PART VI.
DEFAULT.

12 VAC 5-520-190. Default.

A. With respect to default, the contract shall provide that a
scholarship or loan repayment recipient who fails to fulfill his
obligation to practice dentistry as described in 12 VAC 5-520-
160 shall be deemed in default under the following
circumstances and shall forfeit all monetary scholarship or
loan repayment awards made to him and shall make
repayment of those funds plus interest plus penalty, where
applicable, to the Commonwealth of Virginia as provided for in
this chapter. The contract shall:
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1. Provide that if the scholarship recipient defaults while still
in dental school, by voluntarily notifying the commissioner
in writing that he will not practice dentistry in a Virginia
dental underserved area as required by his contract, by
voluntarily not proceeding to the next year of dental
education, or by withdrawing from dental school, the
student shall pay the Commonwealth of Virginia all
monetary scholarship awards plus interest at the prevailing
rate for similar amounts of unsecured debt.

2. Provide that the scholarship recipient who defaults by
failing to maintain grade levels that will allow the dental
student to graduate, or by reason of his dismissal from
dental school for any reason, shall repay the
Commonwealth of Virginia all monetary scholarship awards
plus interest.

3. Provide that if the scholarship or loan repayment
recipient is in default due to death or permanent disability
so as not to be able to engage in dental practice, the
recipient or his personal representative shall repay the
Commonwealth all monetary scholarship awards plus 8.0%
interest on the amount of the award. Partial fulfillment of the
recipient's contractual obligation by the practice of dentistry
as provided for in this contract prior to death or permanent
disability shall reduce the amount of repayment plus
interest due by a proportionate amount of money, such
proportion being determined as the ratio of the number of
whole months that a recipient has practiced dentistry in an
approved location to the total number of months of the
contractual obligation the recipient has incurred. The
commissioner may waive all or part of the scholarship or
loan repayment obligation under application by the recipient
or his estate under these conditions and consider whole or
partial forgiveness of payment or service in consideration of
individual cases of extraordinary hardship.

4. Provide that any recipient of a scholarship or loan
repayment who defaults by evasion or refusal to fulffill the
obligation to practice dentistry in an underserved area or
designated state facility for a period of years equal to the
number of annual scholarships or loan repayment awards
received shall make restitution by repaying all monetary
scholarship or loan repayment awards plus penalty plus
interest to the Commonwealth of Virginia.

B. A scholarship or loan repayment recipient will be

considered to be in such default on the date:

1. The commissioner is notified in writing by the recipient
that he does not intend to fulfill his contractual obligation;

2. The recipient has not accepted a placement and
commenced his period of obligated practice as provided for
in subdivision 2 of 12 VAC 5-520-160; or

3. The recipient absents himself without the consent of the
commissioner from the place of dental practice that the
commissioner has approved for fulfilment of his contractual
obligation.

PART VII.
REPAYMENT.

12 VAC 5-520-200. Repayment.

Repayment requirements for scholarship and loan repayment
recipients are as follows:

1. Payment of restitution or repayment of award plus
interest shall be due on the date that the recipient is
deemed by the commissioner to be in default.

2. The commissioner in his discretion shall permit extension
of the period of payment of restitution plus interest for up to
24 months from the date that the recipient is deemed to be
in default.

3. Partial fulfilment of the recipient's contractual obligation
by the practice of dentistry as provided for in this contract
shall reduce the amount of restitution or payment plus
interest due by an amount of money equal to the same
percentage of all monetary awards as the number of whole
months that the recipient has practiced dentistry in an
approved location as a percentage of the total number of
months of the contractual obligation the recipient has
incurred.

4. Failure of a recipient to make any payment on his debt of
restitution plus interest when it is due shall be cause for the
commissioner to refer the debt to the Attorney General of
the Commonwealth of Virginia for collection. The recipient
shall be responsible for any costs of collection as may be
provided in Virginia law.

PART VIII.
RECORDS AND REPORTING.

12 VAC 5-520-210. Reporting requirements.

Reporting requirements of Virginia Commonwealth University
School of Dentistry scholarship and loan repayment recipients
are as follows:

1. Virginia Commonwealth University School of Dentistry
shall maintain accurate records of the status of scholarship
recipients until the recipient's graduation from dental
school. The dental school shall provide a report listing the
status of each recipient annually to the commissioner.

2. Each scholarship and loan repayment recipient shall at
any time provide information as requested by the
commissioner to verify compliance with the practice
requirements of the scholarship or loan repayment contract.
The recipient shall report any changes of mailing address,
change of academic standing, change of intent to fulfill his
contractual obligation and any other information that may
be relevant to the contract at such time as changes or
information may occur. The recipient shall respond within
60 days with such information as may be requested by the
commissioner.

VA.R. Doc. No. R01-87; Filed October 2, 2001, 10:23 a.m.
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STATE MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES BOARD

Title of Requlation: 12 VAC 35-20. Mandatory Standards for
the Certification of First Offender Drug Abuse Diversion
and Education Programs (REPEALING).

VA.R. Doc. No. R01-98; Filed September 24, 2001, 10:01 a.m.

Title of Regulation: 12 VAC 35-140. Mandatory Standards
for Community Mental Health Programs (REPEALING).

VA.R. Doc. No. R01-99; Filed September 24, 2001, 10:01 a.m.

Title of Regulation: 12 VAC 35-150. Mandatory Standards
for Community Mental Retardation Programs
(REPEALING).

VA.R. Doc. No. R01-100; Filed September 24, 2001, 10:01 a.m.

Title of Regulation: 12 VAC 35-160. Mandatory Standards
for Community Substance Abuse Programs
(REPEALING).

VA.R. Doc. No. R01-101; Filed September 24, 2001, 10:01 a.m.

Statutory Authority: § 37.1-10 of the Code of Virginia.

Public Hearing Date: N/A--Public comments may be
submitted until December 24, 2001.

(See Calendar of Events section

for additional information)

Agency Contact: Wendy V. Brown, Policy Analyst,
Department of Mental Health, Mental Retardation and
Substance Abuse Services, 1220 Bank Street, 12th Floor,
Richmond, VA 23219, telephone (804) 225-2252, FAX (804)
371-0092 or e-mail wbrown@dmhmrsas.state.va.us.

Basis: Section 37.1-10 of the Code of Virginia authorizes the
board to make, adopt and promulgate such rules and
regulations as may be necessary to carry out the provisions of
Title 37.1 of the Code of Virginia and other laws of the
Commonwealth administered by the commissioner or the
department.

Section 37.1-179.1 of the Code of Virginia authorizes the
commissioner to license any suitable provider to establish,
maintain and operate, or to have charge of any service for
persons with mental illness, mental retardation or substance
addiction or abuse, subject to rules and regulations
promulgated by the board.

Section 37.1-183.1 of the Code of Virginia requires that
persons operating facilities that offer care or treatment to
persons with mental illness, mental retardation or substance
abuse be licensed in accordance with the provisions of the
law.

Purpose: The board has determined that the four existing
regulations are not necessary and has therefore undertaken
this action for repeal. These regulations establish general
standards for community programs in areas such as program
planning and evaluation, administration, clinical management
and service delivery, and service components that are
intended to protect health and safety of individuals who
receive services from these programs. All such program
providers now require a license to operate according to
§ 37.1-183.1 of the Code of Virginia and the rules and

regulations that have been promulgated by the board. The
licensing regulations prescribe standards for program
operations that are designed to protect the individuals who
receive services from these program providers. Therefore, the
four regulations that the board has proposed to repeal
duplicate the goals and functions of the existing licensing
regulations.

Substance: This regulatory action is intended to repeal four
unnecessary regulations that have been superseded by the
existing regulations for licensing. No new substantive
provisions or substantive changes are being proposed.

Issues: There are no disadvantages to the public or the
Commonwealth associated with the repeal of these
regulations. This action would not adversely affect the health,
safety and welfare of Virginia citizens. These regulations have
been superseded by the licensing regulations that provide the
means necessary to protect the health and welfare of citizens
who receive services from community mental health, mental
retardation and substance abuse programs. In addition, these
regulations replicate many of the elements in the
department’'s contracts with community services boards,
which are designed to ensure the accountability of community
providers and protections for the clients who are served. This
action will eliminate unneeded and outdated regulations and
thereby eliminate any potential for confusing or conflicting
regulatory standards.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Mental
Health, Mental Retardation, and Substance Abuse Services
(board) proposes to repeal these four regulations, which have
been superceded by the board’s licensing regulations
(12 VAC 35-102-10 et seq.).

Estimated economic impact. These four regulations, first
promulgated in the early 1980s, establish the minimum
standards for mental health, mental retardation and
substance abuse programs of community service boards and
first offender drug abuse diversion and education programs.
All of these community programs are now subject to the
board's licensing regulations (12 VAC 35-102-10 et seq.).!

: Community mental health, mental retardation, and substance abuse programs
(12 VAC 35-140, 12 VAC 25-150, and 12 VAC 35-160) have been subject to
the licensure regulations since 1995. First offender drug abuse diversion and
education programs (12 VAC 35-20) have been subject to the licensure
regulations since 1991.
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Since the four regulations duplicate the goals and functions of
the existing licensure regulations, their repeal is not expected
to have any economic impact on providers or clients in these
programs.

Businesses and entities affected. Since the regulatory
standards established by these four regulations are not
currently being implemented, the repeal of these regulations
should not affect any individuals, businesses, or other entities.

Localities particularly affected. The repeal of these regulations
will not uniquely affect any particular localities.

Projected impact on employment. The repeal of these
regulations is not expected to have any impact on
employment in Virginia.

Effects on the use and value of private property. The repeal of
these regulations is not expected to have any effect on the
use and value of private property in Virginia.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs with
the economic impact analysis prepared by the Department of
Planning and Budget.

Summary:

The four regulations proposed for repeal prescribe
minimum standards for mental health, mental retardation
and substance abuse programs of community services
boards and first offender drug abuse diversion and
education programs. These regulations were first
promulgated in the early 1980s and were designed to
ensure the health, safety and welfare of individuals
receiving services from these programs. All of these
community programs are now subject to the board’s
licensing regulations that govern program operations and
are intended to protect clients who receive services from
these programs. The four regulations also duplicate many
elements of the department's contracts with community
services boards, which are monitored through routine
performance reports and reviews. Therefore, these
regulations are not necessary and are proposed for repeal.

*kkkkkkhk*k

Withdrawal

Title of Requlations: 12 VAC 35-140. Mandatory Standards
for Community Mental Health Programs.

VA.R. Doc. No. R98-38; Filed October 3, 2001, 8:30 a.m.

12 VAC 35-150. Mandatory Standards for Community
Mental Retardation Programs.

VA.R. Doc. No. R98-43; Filed October 3, 2001, 8:30 a.m.

12 VAC 35-160. Mandatory Standards for Community
Substance Abuse Programs.

VA.R. Doc. No. R98-42; Filed October 3, 2001, 8:30 a.m.

The Department of Mental Health, Mental Retardation and
Substance Abuse Services has WITHDRAWN the proposed
action to repeal 12 VAC 35-140, Mandatory Standards for

Community Mental Health Programs; 12 VAC 35-150,
Mandatory Standards for Community Mental Retardation
Programs; and 12 VAC 35-160, Mandatory Standards for
Community Substance Abuse Programs that were published
in 14:23 VA.R. 3385-3386 August 3, 1998. The department
has initiated a new regulatory process to repeal these
regulations. A Notice of Intended Regulatory Action for the
new repeal process was published in 17:11 VA.R. 1628-1629
February 12, 2001.

Agency Contact: Wendy V. Brown, Policy Analyst,
DMHMRSAS, 1220 Bank Street, 12th Floor, Richmond, VA
23219, telephone (804) 225-2252, FAX (804) 371-0092, or e-
mail wbrown@dmhmrsas.state.va.us.

kkkkkkk*k

Title of Requlation: 12 VAC 35-200. Regulations for Respite
and Emergency Care Admissions to State Mental
Retardation Facilities (amending 12 VAC 35-200-10,
12 VAC 35-200-20, and 12 VAC 35-200-30).

Statutory Authority: 88 37.1-10 and 37.1-65.2 of the Code of
Virginia.

Public Hearing Date: December 5, 2001 - 6 p.m.
Public comments may be submitted until December 24,
2001.
(See Calendar of Events section
for additional information)

Agency Contact: Cynthia Smith, Office of Mental Retardation
Services, Department of Mental Health, Mental Retardation
and Substance Abuse Services, P.O. Box 1797, Richmond,
VA 23218-1797, telephone (804) 786-0946 or FAX (804) 692-
0077.

Basis: Section 37.1-10 of the Code of Virginia confers
authority to the board to “...make, adopt and promulgate such
rules as may be necessary to carry our the provisions of the
title...” Section 37.1-65.2 of the Code of Virginia states, “The
Board may promulgate regulations to provide for emergency
and respite care admissions to mental retardation facilities...”
The board has used this discretionary legal authority to
promulgate these regulations.

Purpose: Amendments to the existing regulations are
necessary to update the criteria and procedures for
individuals requesting respite and emergency care
admissions and to assure consistency with statutory
requirements, current practice and terminology. These
amendments will protect the health and welfare of Virginia
citizens by ensuring that those who need respite or
emergency care admissions will have accurate and legal
guidance for seeking such admissions. With the proposed
amendments, the regulations will generally meet its major
goals by (i) clearly articulating requirements that must be met
to access emergency services and respite care in a mental
retardation training center and (ii) assuring that procedures for
obtaining such services are minimally intrusive for individuals
seeking services and their families with minimal cost to
training centers.

The provisions for maximum length of stay in the current
regulations are not consistent with § 37.1-65.2 of the Code of
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Virginia, which states “No individual shall be admitted to a
mental retardation facility under an emergency or respite care
admission for more than twenty-one consecutive days or
seventy-five days in a calendar year.” The proposed
amendments correct inaccurate references for length of stay
that occur in several parts of the existing regulations. The
amendments also update the procedures for admissions to
correspond to 88§ 37.1-65.1 and 37.1-197.1 of the Code of
Virginia, which require the case management community
services boards (CSB) to be responsible for assuring
discharges from state facilities. The existing regulations do
not explicitly identify the case management CSB as the entity
responsible for processing training center discharges. The
proposed amendments also enhance the clarity for users by
defining additional terms such as “catastrophe,”
“commissioner,” “discharge plan,” ‘“legally authorized
representative,” and revise several existing definitions to be
consistent with the Code of Virginia or the context of
provisions. These changes should make the process for
admission more logical and, therefore, facilitate compliance
with admission requirements for eligible individuals and
families.

Substance: Parts of regulations, which provide procedural
guidance, have been clarified and updated to be consistent
with statutory requirements and current practice and
terminology. The most substantive changes include:

1. Corrections to requirements for maximum length of stay
consistent with 8§ 37.1-65.2 of the Code of Virginia inserted
in the definitions of the terms “emergency care” and
“respite care” and in the sections that provide criteria for
admission;

2. Insertion of a new definition for “case management
community services board (CSB)” and revised provisions
for admissions and discharges that clearly indicate that the
CSB is responsible for processing admissions and
developing the discharge plan as provided in 8§ 37.1-98
and 37.1-197.1 of the Code of Virginia; and

3. Addition of specific procedures for an applicant to
request reconsideration from the commissioner of any
decision to deny a request for respite care admission to a
training center.

Issues: The changes are intended to clarify the requirements
and procedures for respite and emergency care admissions in
accordance with the current law. This regulation has not been
revised since it was first promulgated in 1979. The provisions
do not reflect current terminology and changes in practice that
have occurred since that time. By providing specific and
accurate guidance, the amendment should reduce confusion
and facilitate the process for requesting emergency and
respite care admissions in state training centers. This should
be advantageous to citizens who request such admissions,
the case management CSB processing such requests, and
the state training centers receiving the applications for
admissions. The amendment should have no disadvantages
to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in

accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Department of
Mental Health, Mental Retardation, and Substance Abuse
Services (DMHMRSAS) proposes the following amendments
to the Regulations for Respite and Emergency Care
Admissions to State Mental Retardation Facilities:

1. Changing the maximum length of stay from 35 days to
75 days in a calendar year to conform to current statutory
requirements;

2. Revising admissions and discharge provisions to clearly
state that the case management community service board
(CSB) is responsible for processing admissions and
developing discharge plans, as required by current law;

3. Adding procedures for an applicant to request
reconsideration from the commissioner of Mental Health of
any decision to deny respite care admission; and

4. Defining additional terms, clarifying existing definitions,
and other editorial changes to enhance the clarity of the
regulation.

Estimated economic impact. The Code of Virginia specifies
the maximum length of stay for respite and emergency care
admissions at 75 days per calendar year and states that
CSBs are responsible for processing applications and
discharges.’ Current practice in the field has reflected these
requirements for the past twenty years.

According to DMHMRSAS, individuals are currently able to
request reconsideration from the commissioner for respite
admission denials. The proposed provision will formalize the
current internal procedures. Procedures for reconsideration
are not proposed for emergency care admissions given the
time-sensitive nature of these cases.

The proposed amendments to this regulation do not represent
any change in the criteria used in granting respite or
emergency care admission or change any requirements and
responsibilities of those involved in the process. Therefore,
aside from providing more accurate and up-to-date guidance
for seeking and processing such admissions, the proposed
changes are not expected to have any economic effects.

! Section 37.1-65.2 of the Code of Virginia, which sets the maximum length of
stay for respite and emergency care admissions to state mental retardation
facilities, was enacted in 1979. Sections 37.1-65.1 and 37.1-197.1, which
require the case management CSBs to be responsible for processing
admissions and discharges from state facilities, was enacted in 1980.

Virginia Register of Regulations

330



Proposed Regulations

Businesses and entities affected. The proposed changes to
this regulation should not affect any individuals requesting
admission, the CSB processing such requests, or the state
MR facilities receiving the applications, since they do not
represent any change from current practices.

Localities particularly affected. The proposed changes to this
regulation will not uniquely affect any particular localities.

Projected impact on employment. The proposed changes to
this regulation are not expected to have any impact on
employment in Virginia.

Effects on the use and value of private property. The
proposed changes to this regulation are not expected to have
any effect on the use and value of private property in Virginia.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs with
the economic impact analysis prepared by the Department of
Planning and Budget.

Summary:

The proposed amendments revise maximum length of stay
to conform to current statutory requirements, clarify the
case management community  services board’s
responsibility for assuring discharges from state training
centers and generally update the existing provisions to be
consistent with current practice and statutory requirements.
Minor revisions have also been made to assure internal
consistency.

12 VAC 35-200-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings unless the context clearly
indicates otherwise:

"Applicant” means a person for whom respite care or
emergency care services are sought.

“Case management community services board (CSB)” means
a citizens board established pursuant to § 37.1-195 of the
Code of Virginia that serves the area in which an adult resides
or in which a minor's parent, guardian or legally authorized
representative resides. The case management CSB is
responsible for case management, liaison with the facility
when an individual is admitted to a state training center, and
predischarge planning. If an individual, the parents of a minor
receiving services, or guardian or legally authorized
representative chooses to reside in a different locality after
discharge from the facility, the community services board
serving that locality becomes the case management CSB and
works with the original case management CSB, the individual
receiving services and the state facility to effect a smooth
transition and discharge.

“Catastrophe” means an unexpected or imminent change in
an individual’s living situation or environment that poses a risk
of serious physical or emotional harm to that individual.

“Commissioner” means the Commissioner of the Department
of Mental Health, Mental Retardation and Substance Abuse
Services.

“Discharge plan” or "predischarge plan" means a written plan
prepared by the case management CSB in consultation with
the state facility pursuant to § 37.1-197.1 of the Code of
Virginia. This plan is prepared when the individual is admitted
to the facility and coordinates planning for aftercare services.

"Emergency care" means the placement of an individual with
mental retardation in a facility ferthe-mentallyretarded when
immediate care is necessary due to a catastrophe and no
other community alternatives are available. The total number
of days that emergency or respite care services, or both, are
used is shall not te exceed 21 consecutive days res35 or 75

days in a calendar year. While-thefacility-shall-make—every
effort-to-implementactiviies—and-provide—care—that-assures

continuity-with—thenormal-living—patterns—of-the—individuals
sewed—dumw—ﬂmes—ef—enses—ﬁ—sheu@—be—neted—that This

emergency care is not intended as a means of prowdmg
evaluation and program development services, nor is it
intended to be used to obtain treatment of medical or
behavioral problems.

"Facility" means a state institutions;—hespitals;—or training
. ;

GIEI ters-w t,“ aa Ele’dﬁ be.ld. .eapﬁae by-of I'el e-than 15, beds-and
A center for

individuals with mental retardation under the supervision and

management of the Commissioner of the Department of

Mental Health, Mental Retardation and Substance Abuse

Services.

“Guardianship” means:

1. For minors - An adult who is either appointed by the
court as a legal guardian of said minor or exercises the
rights and responsibilities of legal custody by delegation
from a biological or adoptive parent upon provisional
adoption or otherwise by operation of law.

2. For adults - a person appointed by the court who is
responsible for the personal affairs of an incapacitated
adult under the order of appointment. The responsibilities
may include making decisions regarding the individual's
support, care, health, safety, habilitation, education and
therapeutic treatment. Refer to definition of “incapacitated
person” at § 37.1-134.6 of the Code of Virginia.

"Least restrictive alternative setting” means thatprogram;
cacilty: I ) | . :

and—represent-theleast-departure—from—normal-patterns—of
o troctive. i ina the_individual
for—care—and-supersision the treatment and conditions of

treatment that, separately or in combination, are no more
intrusive or restrictive of freedom than reasonably necessary
to achieve a substantial therapeutic benefit and protection
from harm (to self and others) based on an individual's needs.

“Legally authorized representative” means a person permitted
by law or regulations to give informed consent for disclosure
of information and give informed consent to treatment on
behalf of an individual who lacks the mental capacity to make
such decisions.

"Mental retardation” means the substantial subaverage
general intellectual functioning that originates during the
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developmental period and is associated with impairment in
adaptive behavior.

"Respite care" means the placement of an individual with
mental retardation in a state facility ferthe-mentallyretarded
when placement is solely for the purpose of providing
temporary care because of medical or other urgent conditions
of the caretaking person

. The total number of days that
respite or emergency care services, or both, are used is not to
exceed 21 consecutive days #er35 or 75 days in a calendar
year. While-thefacilityshall-implement-activities-and-provide
care-that-assures—continuity-with-the-normal-livingpatterns—of

noted-that Respite care services are not intended as a means
of providing evaluations and program development services,
nor are they intended to be used to obtain treatment of
medical or behavioral problems or both.

12 VAC 35-200-20. Respite care.

A. Applications for respite care in state mentalretardation
facilities shall be processed through the eemmunity—mental
| : . I

case
management CSB. A parent, guardian, or etherrespensible
person legally authorized representative seeking respite care
for an individual with mental
retardation shall apply first to the i

i i CSB that serves the
area where the applicant, his parent, ef guardian, or legally
authorized representative resides. If the sersices-beard case
management CSB determines that respite care services for
the applicant are not available in the community, they it shall
forward an application to the facility serving the—mentally
retarded individuals with mental retardation from that
geographic section of the state in which the applicant or his
parent e¥, guardian, or legally authorized representative is
currently residing.

The application must shall include:

1. An application for services;
2. A medical history and—eurrent—status—including—a
" . . toring.f

indicating the presence of any current medical problems as
well as the presence of any known communicable disease.
In all cases, the application shall include any currently
prescribed medications as well as any known medication
allergies;

3. A social history and current status;

4. A psychological evaluatlon that has been performed |n
the past three years:

unless the facility director or designee determines that
sufficient information as to the applicant's abilities and
needs is included in other reports received;

5. i-the-applicantis-scheolaged; A current individualized
education plan—This—requirement—may—be—waived—if for

school aged applicants unless the facility director or
designee determines that sufficient information as to the
applicant's abilities and needs is included in other reports
received;

6. H-theapplicantis—an—adult; A vocational assessment:
TFhis—requirement—may—be—waived—if for adult applicants

unless the facility director or designee determines that
sufficient information as to the applicant's abilities and
needs is included in other reports received; and

7. A statement from the community—mental-health—and
mentalretardation-services-board case management CSB

that respite care services for the applicant are not available
in the community=; and

8. A statement from the case management CSB that the
appropriate arrangements will be made to return the
individual to the CSB within the time frame required under
this regulation.

B. Determination of eligibility for respite care services shall be
based upon the following criteria:

1. The individual applicant has a primary diagnosis of
mental retardation and functions on a level that meets the
faeilities facility's regular admission criteria;

2. The individuals applicant's needs for care and
supervision are such that, in the event of a need for
temporary care, respite care services would not be
available in a less restrictive environment setting; and

3. The facility has appropriate resources to meet the care;
and supervision;-and-activity needs of the applicant.

Within a reasonable time of the receipt of the completed
application, the faeility's facility director, or his designee, will

shall provide written notice of his decision to the case
management CSB. This notice shall state the reasons for the
decision.

If it is determined that the applicant is not eligible for respite
care, the person seeking respite care services may ask for
reconsideration of the decision by submitting a written request
for such reconsideration to the commissioner. Upon receipt of
such request, the commissioner shall notify the facility director
and the facility director shall forward the application packet
and related information to the commissioner within 48 hours.
The commissioner shall also provide an opportunity for the
person seeking respite care to submit for consideration any
additional information or reasons as to why the admission
should be approved. The commissioner shall render a written
decision on the request for reconsideration within 10 days of
the receipt of such request and notify all involved parties. The
commissioner’s decision shall be binding.

ices, for thi o shall ;i
tirve o] . tollovine. inf o

| .
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C. Respite care is provided in state facilities under the
following conditions:

1. The length of the respite care stay at the facility dees
shall not exceed 21 consecutive days or a total limit-cannet

execeed of 75 days in ene a calendar year;
2. Information on file at the facility is current;

3. Space and adequate staff coverage are available on a
unit with an appropriate peer group for the candidate
applicant and suitable resources to meet his care; and

supervision and-aetivity needs; and

4. A physical examination performed by the facility's health
service personnel at the time of the respite care admission
has determined that the eandidate’s applicant's health care
needs can be met by the facility's resources during the
scheduled respite care stay;-and.

If for any reason a person admitted for respite care services is
not discharged at the agreed upon time, the case
management CSB shall develop a dlscharge plans—mu—be

plan as prowded in 88§ 37.1-98 and 37 1- 197 1 of the Code of
Virginia.

Respite care is shall not to be used as a mechanism to
circumvent the standard admissions procedures as provided
in §37.1-65.1 of the Code of Virginia. No person who is
admitted to a training center in response to this chapter shall,
during the time of such respite care admission, be eligible for
admission to any training center in response to § 37.1-65.1 of
the Code of Virginia.

12 VAC 35-200-30. Emergency care.

A. In the event of a catastrophe necessitating immediate,

short-term care for a-mentally-retarded-persen an individual

with mental retardation, emergency care may be requested by

a parent, guardian, or ether—respensible—person legally

authorized representative by calling the community—mental
| . : | of :

resides case management CSB. If the ecommunity—mental
health—and—mental—retardation—services—board case

management CSB determines that respite care services for
the applicant are not available in the community, the-beard it
may request an emergency admission to the facility serving
that geographic area in which the applicant, his parent, or
guardian, or legally authorized representative resides.

The facility case management CSB shall make every effort to
obtain the same case information required for respite care
admissions, as described in 12 VAC 35-200-20 A, before
assuming responsibility for the care of the individual in need
of emergency services. However, if the information is not
available, this requirement may temporarily be waived if, and
only if, arrangements have been made for receipt of the
required information within 48 hours of the emergency care
admission.

B. Acceptance for emergency care admissions shall be based
upon the following criteria:

1. A catastrophe has indeed occurred and requiring
immediate alternate arrangements must—be—made
immediately to protect the individual's health and safety;

2. The individual has a primary diagnosis of mental
retardation and functions on a level that meets the facility's
regular admissions criteria;

3. All other alternate care resources in the community have
been explored and found to be unavailable;

4. Space is available on a unit with suitable appropriate
resources to meet the individual's care and supervision
needs;

5. The facility's health services personnel have determined
that the individual's health care needs can be met by the
facility's resources; and

6. The length of the emergency care stay at the facility will
not exceed 21 consecutive days or a total of 35 75 days in
a calendar year.

C. Wlthln 24 hours of receiving a request for shert-term-care

i emergency ir—nature care, the facilit's
facility director, or his designee, will inform the parent
gﬂﬁrdﬁn—(;#e{her—respensuale—peps%—eepepsens—as—te case
management CSB whether er-net the appllcant is eligible for
emergency care and whether the facility is able to provide
emergency care services.

If the facility is able to provide emergency care services,
arrangements shall be made to effect the admission as soon
as possible.

If the facility is unable to provide emergency care services to

an eligible appllcant the Feasens—fepthls—wqu—be—e*plaﬂed—te

facility director or designee shall provide written notice of this
determination to the case management CSB and may offer to
try to obtain emergency care services from another
appropriate facility.
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shall-offer o IH to-ob ta'ﬁ e'll' 'e_ gency—care—services—trom

If for any reason a person admitted to a facility for emergency
care is not discharged at the agreed upon time, discharge

discharge plan as provided in §8 37.1-98 {e} and 37.1-197.1
of the Code of Virginia.

VA.R. Doc. No. R01-102; Filed September 28, 2001, 11:32 a.m.

*

TITLE 14. INSURANCE

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission
is exempt from the Administrative Process Act in accordance
with § 2.2-4002 A 2 of the Code of Virginia, which exempts
courts, any agency of the Supreme Court, and any agency
which by the Constitution is expressly granted any of the
powers of a court of record.

Title of Requlation: 14 VAC 5-200. Rules Governing Long-
Term Care Insurance (amending 14 VAC 5-200-20, 14 VAC
5-200-30, 14 VAC 5-200-40, 14 VAC 5-200-70, 14 VAC 5-
200-80, 14 VAC 5-200-160, and 14 VAC 5-200-175; adding
14 VAC 5-200-75).

Statutory Authority: 88 12.1-13 and 38.2-5202 of the Code of
Virginia.

Agency Contact: Bob Wright, Special Projects Coordinator,
Life and Health Division, Bureau of Insurance, P.O. Box 1157,
Richmond, Virginia 23218, telephone (804) 371-9074 or e-
mail rwright@scc.state.va.us.

Summary:

The purpose of the revisions to the rules is to carry out
those provisions of Chapter 114 of the 2001 Acts of
Assembly that amended 8§ 38.2-5202 of the Code of
Virginia to permit the commission to adopt standards
regarding the rating practices of insurers to consumers. In
addition, these amendments clarify that advertisements
must be filed with the commission, clarify the disclosure
that must be made in connection with the renewability of
long-term care policies, and provide that the Bureau of
Insurance may amend the forms attached to these rules.

Significant revisions include the following: (i) clarification of
the disclosure to be made in connection with policy
renewability in 14 VAC 5-200-70 A, (i) provision of
requirements for disclosure of rating practices to the
consumer in 14 VAC 5-200-75, and (iii) clarification that
advertisements must be filed with the commission.

AT RICHMOND, SEPTEMBER 21, 2001
COMMONWEALTH OF VIRGINIA
At the relation of the

STATE CORPORATION COMMISSION
CASE NO. INS010248

Ex Parte: In the matter of
Adopting Revisions to the Rules
Governing Long-Term Care Insurance

ORDER TO TAKE NOTICE

WHEREAS, § 12.1-13 of the Code of Virginia provides that
the Commission shall have the power to promulgate rules and
regulations in the enforcement and administration of all laws
within its jurisdiction, and 8§ 38.2-223 of the Code of Virginia
provides that the Commission may issue any rules and
regulations necessary or appropriate for the administration
and enforcement of Title 38.2 of the Code of Virginia;

WHEREAS, § 38.2-5202 of the Code of Virginia also provides
that the Commission shall promulgate such regulations
regarding long-term care insurance policies and certificates
as it deems appropriate;

WHEREAS, the rules and regulations issued by the
Commission pursuant to § 38.2-223 of the Code of Virginia
are set forth in Title 14 of the Virginia Administrative Code;

WHEREAS, the Bureau of Insurance has submitted to the
Commission proposed revisions to Chapter 200 of Title 14 of
the Virginia Administrative Code entitled "Rules Governing
Long-Term Care Insurance,” which amend the rules at
14 VAC 5-200-20, 14 VAC 5-200-30, 14 VAC 5-200-40,
14 VAC 5-200-70, 14 VAC 5-200-75, 14 VAC 5-200-80,
14 VAC 5-200-160, and 14 VAC 5-200-175, add new Forms A
and E, and designate current Forms A, B, and C to be Forms
B, C, and D, respectively, as well as amend the newly
designated Form B;

WHEREAS, the proposed revisions reflect amendments
which clarify disclosure requirements in connection with policy
renewability, provide disclosure requirements in connection
with rating practices, clarify that copies of advertisements
must be provided to the Commission, and provide that the
Bureau of Insurance may amend the forms attached to these
Rules; and

WHEREAS, the Commission is of the opinion that the
proposed revisions should be considered for adoption with a
proposed effective date of February 1, 2002;

THEREFORE, IT IS ORDERED THAT:

(1) The proposed revisions to the "Rules Governing Long-
Term Care Insurance," which amend the rules at 14 VAC 5-
200-20, 14 VAC 5-200-30, 14 VAC 5-200-40, 14 VAC 5-200-
70, 14 VAC 5-200-75, 14 VAC 5-200-80, 14 VAC 5-200-160,
and 14 VAC 5-200-175, add new Forms A and E, and
designate current Forms A, B, and C to be Forms B, C, and
D, respectively, as well as amend the newly designated Form
B, be attached hereto and made a part hereof;

(2) All interested persons who desire to comment in support
of or in opposition to, or to request a hearing to oppose the
adoption of, the proposed revisions shall file such comments
or hearing request on or before October 31, 2001, in writing
with the Clerk of the Commission, Document Control Center,
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P.O. Box 2118, Richmond, Virginia 23218 and shall refer to
Case No. INS010248;

(3) If no written request for a hearing on the proposed
revisions is filed on or before October 31, 2001, the
Commission, upon consideration of any comments submitted
in support of or in opposition to the proposed revisions, may
adopt the revisions proposed by the Bureau of Insurance;

(4) AN ATTESTED COPY hereof, together with a copy of the
proposed revisions, shall be sent by the Clerk of the
Commission to the Bureau of Insurance in care of Deputy
Commissioner Gerald A. Milsky, who forthwith shall give
further notice of the proposed adoption of the revisions to the
rules by mailing a copy of this Order, together with a draft of
the proposed revisions, to all insurers licensed by the
Commission to write long-term care insurance in the
Commonwealth of Virginia; and by forwarding a copy of this
Order, together with a draft of the proposed revisions, to the
Virginia Registrar of Regulations for appropriate publication in
the Virginia Register of Regulations; and

(5) The Bureau of Insurance shall file with the Clerk of the
Commission an affidavit of compliance with the notice
requirements of paragraph (4) above.

14 VAC 5-200-20. Contracts effective prior to Decemberd;
2000 February 1, 2002.

Except as otherwise specifically provided, each long-term
care policy delivered or issued for delivery in this
Commonwealth prior to Becember1,-2000 February 1, 2002,
shall be subject to this chapter as it existed at the time the
policy was issued or issued for delivery.

14 VAC 5-200-30. Applicability and scope.

Except as otherwise specifically provided, this chapter applies
to all long-term care Insurance policies delivered or issued for
delivery in this Commonwealth, on or after Becember1,-2000
February 1, 2002, by insurers, fraternal benefit societies,
health services plans, health maintenance organizations,
cooperative non-profit life benefit companies or mutual
assessment life, accident and sickness insurers.

14 VAC 5-200-40. Definitions.

The following words and terms when used in this chapter
shall have the following meanings, unless the context clearly
indicates otherwise:

"Applicant” means in the case of an individual long-term care
insurance policy, the person who seeks to contract for such
benefits, or in the case of a group long-term care insurance
policy, the proposed certificateholder.

"Certificate” means any certificate or evidence of coverage
issued under a group long-term care insurance policy, which
policy has been delivered or issued for delivery in this
Commonwealth.

"Commission"
Commission.

means the Virginia State Corporation

"Expected loss ratio" means the ratio of the present value of
future premiums to the present value of future benefits over
the entire period of the contract.

"Group long-term care insurance" means a long-term care
insurance policy which complies with § 38.2-3521.1 or
§ 38.2-3522.1 of the Code of Virginia delivered or issued for
delivery in this Commonwealth.

"Insurer” means any insurance company, health services
plan, fraternal benefit society, health maintenance
organization, cooperative non-profit life benefit company, or
mutual assessment life, accident and sickness insurer.

"Long-term care insurance" means any insurance policy or
rider primarily advertised, marketed, offered or designed to
provide coverage for not less than 12 consecutive months for
each covered person on an expense incurred, indemnity,
prepaid, or other basis, for one or more necessary or
medically necessary diagnostic, preventive, therapeutic,
rehabilitative, maintenance, personal care, mental health or
substance abuse services, provided in a setting other than an
acute care unit of a hospital. Such term includes group and
individual annuities and life insurance policies or riders which
provide directly or which supplement long-term care
insurance whether issued by insurers,—fraternal—benefit

mutyal-assessmentlifeaccident-and-sickness-insurers. Such
term also includes a policy or rider which provides for
payment of benefits based upon cognitive impairment or the
loss of functional capacity. Long-term care insurance shall not
include any insurance policy which is offered primarily to
provide basic Medicare supplement coverage, basic hospital
expense coverage, basic medical-surgical expense coverage,
hospital confinement indemnity coverage, major medical
expense coverage, disability income or related
asset-protection coverage, accident only coverage, specified
disease or specified accident coverage, or limited benefit
health coverage. With regard to life insurance, this term does
not include life insurance policies which accelerate the death
benefit specifically for one or more of the qualifying events of
terminal illness, medical conditions requiring extraordinary
medical intervention, or permanent institutional confinement,
and which provide the option of a lump-sum payment for
those benefits and in which neither the benefits nor the
eligibility for the benefits is conditioned upon the receipt of
long-term care. Notwithstanding any other provision contained
herein, any product advertised, marketed or offered as
long-term care insurance shall be subject to the provisions of
this chapter. Health maintenance organizations, cooperative
non-profit life benefit companies and mutual assessment life,
accident and sickness insurers shall apply to the commission
for approval to provide long-term care insurance prior to
issuing this type of coverage.

"Policy" means any individual or group policy of insurance,
contract, subscriber agreement, certificate, rider or
endorsement delivered or issued for delivery in this
Commonwealth by an insurer—fraterral-benefit society-health
SEIuIEES.Ha.I ealt. Fainte a,nee organization eeepe|at.,e,
oR-profit e .be ent—co |pa|.|5 or—mutual-assessment-ife
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14 VAC 5-200-70. Required disclosure provisions.

A. Renewability. Individual long-term care insurance policies
that contain renewability provisions shall eentain disclose the
terms of renewability in a renewability provision.

1. Such provision shall be appropriately captioned, shall

that the coverage is
guaranteed renewable or noncancellable. This provision
shall not apply to policies which do not contain a

renewability provision, and under which the right to
nonrenew is reserved solely to the policyholder.

2. A long-term care insurance policy or certificate, other
than one where the insurer does not have the right to
change the premium, shall include a statement that the
premium rates may change.

B. Riders and endorsements. Except for riders or
endorsements by which the insurer effectuates a request
made in writing by the insured under an individual long-term
care insurance policy, all riders or endorsements added to an
individual long-term care insurance policy after date of issue
or at reinstatement or renewal which reduce or eliminate
benefits or coverage in the policy shall require signed
acceptance by the individual insured. After the date of policy
issue, any rider or endorsement which increases benefits or
coverage with a concomitant increase in premium during the
policy term must be agreed to in writing signed by the insured,
except if the increased benefits or coverage are required by
law. Where a separate additional premium is charged for
benefits provided in connection with riders or endorsements,
such premium charge shall be set forth in the policy, rider or
endorsement.

C. Payment of benefits. A long-term care insurance policy
which provides for the payment of benefits based on
standards described as "usual and customary," "reasonable
and customary" or words of similar import shall include a
definition of such terms and an explanation of such terms in
its accompanying outline of coverage.

D. Limitations. If a long-term care insurance policy or
certificate contains any limitations with respect to preexisting
conditions, such limitations shall appear as a separate
paragraph of the policy or certificate and shall be labeled as
"Preexisting Condition Limitations."

E. Other limitations or conditions on eligibility for benefits. A
long-term care insurance policy or certificate containing any
limitations or conditions for eligibility other than those
prohibited in § 38.2-5205 A of the Code of Virginia shall set
forth a description of such limitations or conditions, including
any required number of days of confinement prior to receipt of
benefits, in a separate paragraph of the policy or certificate
and shall label such paragraph "Limitations or Conditions on
Eligibility for Benefits."

F. Disclosure of tax consequences. With regard to life
insurance policies which provide an accelerated benefit for
long-term care, a disclosure statement is required at the time
of application for the policy or rider and at the time the

accelerated benefit payment request is submitted that receipt
of these accelerated benefits may be taxable, and that
assistance should be sought from a personal tax advisor. The
disclosure statement shall be prominently displayed on the
first page of the policy or rider and any other related
documents.

G. Benefit triggers. Activities of daily living and cognitive
impairment shall be used to measure an insured's need for
long-term care and shall be described in the policy or
certificate in a separate paragraph and shall be labeled
"Eligibility for the Payment of Benefits." Any additional benefit
triggers shall also be explained in this section. If these
triggers differ for different benefits, explanation of the trigger
shall accompany each benefit description. If an attending
physician or other specified person must certify a certain level
of functional dependency in order to be eligible for benefits,
this too shall be specified.

14 VAC 5-200-75. Required disclosure of rating practices
to consumer.

A. This section shall apply as follows:

1. Except as provided in subdivision 2 of this subsection,
this section applies to any long-term care policy or
certificate issued in this Commonwealth on or after August
1, 2002.

2. For certificates issued on or after February 1, 2002,
under a group long-term care insurance policy as defined in
14 VAC 5-200-40, which policy was in force on February 1,
2002, the provisions of this section shall apply on the policy
anniversary on or after February 1, 2003.

B. Other than policies for which no applicable premium rate or
rate schedule increases can be made, insurers shall provide
all of the information listed in this subsection to the applicant
at the time of application or enrollment, unless the method of
application does not allow for delivery at that time. In such a
case, an insurer shall provide all of the information listed in
this section to the applicant no later than at the time of
delivery of the policy or certificate.

1. A statement that the policy may be subject to rate
increases in the future;

2. An explanation of potential future premium rate revisions,
and the policyholder’'s or certificateholder's option in the
event of a premium rate revision;

3. The premium rate or rate schedules applicable to the
applicant that will be in effect until a request is made for an
increase;

4. A general explanation for applying premium rate or rate
schedule adjustments that shall include:

a. A description of when premium rate or rate schedule
adjustments will be effective (e.g., next anniversary date,
next billing date, etc.); and

b. The right to a revised premium rate or rate schedule as
provided in subdivision 2 of this subsection if the
premium rate or rate schedule is changed.
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5. a. Information regarding each premium rate increase on
this policy form or similar policy forms over the past 10
years for this Commonwealth or any other state that, at a
minimum, identifies:

(1) The policy forms for which premium rates have
been increased;

(2) The calendar years when the form was available for
purchase; and

(3) The amount or percentage of each increase. The
percentage may be expressed as a percentage of the
premium rate prior to the increase, and may also be
expressed as minimum and maximum percentages if
the rate increase is variable by rating characteristics.

b. The insurer may, in a fair manner, provide additional
explanatory information related to the rate increases.

c. An insurer shall have the right to exclude from the
disclosure premium rate increases that only apply to
blocks of business acquired from other nonaffiliated
insurers or the long-term care policies acquired from
other nonaffiliated insurers when those increases
occurred prior to the acquisition.

d. If an acquiring insurer files for a rate increase on a
long-term care policy form acquired from nonaffiliated
insurers or a block of policy forms acquired from
nonaffiliated insurers [on or before the later of the
effective date of this section] or the end of a 24-month
period following the acquisition of the block or policies,
the acquiring insurer may exclude that rate increase from
the disclosure. However, the nonaffiliated selling
company shall include the disclosure of that rate increase
in accordance with subdivision 5 a of this subsection.

e. If the acquiring insurer in subdivision 5 d of this
subsection files for a subsequent rate increase, even
within the 24-month period, on the same policy form
acquired from nonaffiliated insurers or block of policy
forms acquired from nonaffiliated insurers referenced in
subdivision 5 d of this subsection, the acquiring insurer
shall make all disclosures required by subdivision 5 of
this subsection, including disclosure of the earlier rate
increase referenced in subdivision 5 d of this subsection.

C. An applicant shall sign an acknowledgement at the time of
application, unless the method of application does not allow
for signature at that time, that the insurer made the disclosure
required under subdivisions B 1 and 5 of this section. If due to
the method of application the applicant cannot sign an
acknowledgement at the time of application, the applicant
shall sign no later than at the time of delivery of the policy or
certificate.

D. An insurer shall use Forms B and E dated February 1,
2002, or as later modified by the Bureau of Insurance, to
comply with the requirements of subsections A and B of this
section.

E. An insurer shall provide notice of an upcoming premium
rate  schedule increase to all policyholders or
certificateholders, if applicable, at least 60 days prior to the
implementation of the premium rate schedule increase by the

insurer. The notice shall include the information required by
subsection B of this section when the rate increase is
implemented.

14 VAC 5-200-80. Prohibition of post-claims underwriting.

A. All applications and enrollment forms for long-term care
insurance policies or certificates except those which are
guaranteed issue shall contain clear and unambiguous
questions designed to ascertain the health condition of the
applicant.

B. Requirements for applications or enrollment forms:

1. If an application or enrollment form for long-term care
insurance contains a question which asks whether the
applicant has had medication prescribed by a physician, it
must also ask the applicant to list each medication that has
been prescribed.

2. If the medications listed in such application or enrollment
form were known by the insurer, or should have been
known at the time of application, to be directly related to a
medical condition for which coverage would otherwise be
denied, then the policy or certificate shall not be rescinded
for that condition, even if such condition is not otherwise
disclosed in the application or enrollment form.

C. Except for policies or certificates which are guaranteed
issue:

1. The following language shall be set out conspicuously
and in close conjunction with the applicant's signature block
on an application or enrollment form for a long-term care
insurance policy or certificate:

Caution: If your answers on this application or enrollment
form are incorrect or untrue, [company] has the right to
deny benefits or rescind your [policy] [certificate].

The agent and the applicant must sign this section.

2. The following language, or language substantially similar
to the following, shall be set out conspicuously, in bold face
type, on the long-term care insurance policy or certificate at
the time of delivery:

Caution: This policy may not apply when you have a
claim! Please read! The issuance of this long-term care
insurance [policy] [certificate] is based upon your
responses to the questions on your application
[enrolliment form]. A copy of your [application] [enroliment
form] [is enclosed] [was retained by you when you
applied]. If your answers are incorrect or untrue, the
company has the right to deny benefits or rescind your
[policy] [certificate]. The best time to clear up any
questions is now, before a claim arises! If, for any
reason, any of your answers are incorrect, contact the
company at this address: [insert address].

3. Prior to issuance of a long-term care policy or certificate
to an applicant age eighty (80) or older, the insurer shall
obtain one of the following:

a. A report of a physical examination;

b. An assessment of functional capacity;
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c. An attending physician's statement; or
d. Copies of medical records.

D. A copy of the completed application or enroliment form
(whichever is applicable) shall be delivered to the insured no
later than at the time of delivery of the policy or certificate
unless it was retained by the applicant at the time of
application.

E. Every insurer selling or issuing long-term care insurance
benefits shall maintain a record of all policy or certificate
rescissions, both state and countrywide, except those which
the insured voluntarily effectuated, and shall annually by
March 1 furnish this information to the commission in the
format prescribed by the National Association of Insurance
Commissioners.

14 VAC 5-200-160. Filing requirements for advertising.

A. Every insurer providing long-term care insurance or
benefits in this Commonwealth shall provide a copy of any
long-term care insurance advertisement, as defined in
14 VAC 5-90-30, intended for use in this Commonwealth
whether through written, radio or television or other electronic
medium to the commission fer—review—or—approvatby-the
Commission. To the extent that it may be required or
permitted under state-taw the laws of this Commonwealth, the
commission may review or review for approval all such
advertisements. In addition, all advertisements shall be
retained by the insurer for at least three years from the date
the advertisement was first used.

B. The commission may exempt from these requirements any
advertising form or material when in the commission's
opinion, this requirement may not be reasonably applied.

14 VAC 5-200-175. Suitability.

A. This section shall not apply to life insurance policies that
accelerate benefits for long-term care.

B. Every insurer—health—care—service—plan—or—other—entity

marketing long-term care insurance (the "issuer") shall:

1. Develop and use suitability standards to determine
whether the purchase or replacement of long-term care
insurance is appropriate for the needs of the applicant;

2. Train its agents in the use of its suitability standards; and

3. Maintain a copy of its suitability standards and make
them available for inspection upon request by the
commission.

C. 1. To determine whether the applicant meets the standards
developed by the issuer, the agent and issuer shall develop
procedures that take the following into consideration:

a. The ability to pay for the proposed coverage and other
pertinent financial information related to the purchase of
the coverage;

b. The applicant's goals or needs with respect to
long-term care and the advantages and disadvantages of
insurance to meet these goals or needs; and

c. The values, benefits and costs of the applicant's

existing insurance, if any, when compared to the values,
benefits and costs of the recommended purchase or
replacement.

2. The issuer; and, where an agent is involved, the agent
shall make reasonable efforts to obtain the information set
out in subdivision 1 of this subsection. The efforts shall
include presentation to the applicant, at or prior to
application, of the "Long-Term Care Insurance Personal
Worksheet." The personal worksheet used by the issuer
shall contain, at a minimum, the information in the format
contained in Form A B dated February 1, 2002, or as later
amended by the Bureau of Insurance, in not less than
12-point type. The issuer may request the applicant to
provide additional information to comply with its suitability
standards. A copy of the issuer's personal worksheet shall
be filed with the commission for approval as required for a
policy pursuant to § 38.2-316 of the Code of Virginia.

3. A completed personal worksheet shall be returned to the
issuer prior to the issuer's consideration of the applicant for
coverage, except the personal worksheet need not be
returned for sales of employer group long-term care
insurance to employees and their spouses.

4. The sale or dissemination outside the company or
agency by the issuer or agent of information obtained
through the personal worksheet in Form A B is prohibited.

D. The issuer shall use the suitability standards it has
developed pursuant to this section in determining whether
issuing long-term care insurance coverage to an applicant is
appropriate.

E. Agents shall use the suitability standards developed by the
issuer in marketing long-term care insurance.

F. At the same time as the personal worksheet is provided to
the applicant, the disclosure form entitled "Things You Should
Know Before You Buy Long-Term Care Insurance” shall be
provided. The form shall be in the format contained in Form B
C dated February 1, 2002, or as later amended by the Bureau
of Insurance, in not less than 12-point type.

G. If the issuer determines that the applicant does not meet
its financial suitability standards, or if the applicant has
declined to provide the information, the issuer may reject the
application. In the alternative, the issuer shall send the
applicant a letter similar to Form € D dated February 1, 2002,
or as later amended by the Bureau of Insurance. If a letter
similar to Form € D is sent, it may be in lieu of a notice of
adverse underwriting decision as set forth in § 38.2-610 of the
Code of Virginia. However, if the applicant has declined to
provide financial information, the issuer may use some other
method to verify the applicant's intent. Either the applicant's
returned letter or a record of the alternative method of
verification shall be made part of the applicant's file.

H. The issuer shall report annually by June 30 to the
commission the total number of applications received from
residents of this state Commonwealth, the number of those
who declined to provide information on the personal
worksheet, the number of applicants who did not meet the
suitability standards, and the number of those who chose to
confirm after receiving a suitability letter.
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NOTICE: The forms used in administering 14 VAC 5-200,
Rules Governing Long-Term Care Insurance, are listed
below. Any amended or added forms are reflected in the
listing and are published following the listing.

FORMS
Recission Reporting Form, Form A (eff. 02/02).

per

Prenslum Infarmation

Long-Term Care Insurance Personal Worksheet

fior lomg-sem care. Some buy Insurance 1o make e they can choose the Type of care ihey get. Others
dan’t want their family to have 50 pay for cire or dom's want 5o go on Medicaid, Bul long-tem care

Peaple buy long-term care Sdirance for many reasons, Some don't wanl 1 st their own assets 1o pay
insurance may be expensive, and may pot be clght for everyone,

The premium for the coverage you are Seiskinssheu-buvine considering will Be [

£ fill aut bhis-weshislwet the rest to help you and the company decide if yau sbould by this pedicy,
mali, or § per year,] [a ou-tmne single premnivm ol §

By state law, the insurance company must

Palicy Form B

Lateis
Clammis

LOMNG-TERM CARE POLICIES
FOR THE REPORTING YEAR 2001

[t of

IT_hMDum:r NN Faiss your rates o this policy.] [The company has a ight o iscresse premiums gn

1his policy form in the fuvey

Do of

Balice

Hkma of

N I A

Bolicy and

,_

Emmnmglsh.; i

Long-Term Care Insurance Personal Worksheet, Form A B
(efe—22/01/00 rev. 02/02).

Things You Should Know Before You Buy Long-Term Care
Insurance, Form B C (eff—12/64/00 rev. 02/02).

Long-Term Care Insurance Suitability Letter, Form € D (ef&
12/01/00 rev. 02/02).

Potential Rate Increase Disclosure Form, Form E (eff. 02/02).

O b family will g

[0 Have you consdered whether vou coukd afford 10 keep this policy if the premisms went up, for

o exnmple, by 20%7]

i tem vears, Pollowing is a summary of the mie iner

nte Inercase
The compeay has sodd kang-tems care inswmnce since [year] and has sold this policy since [yese]. e
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TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF PHARMACY

Title of Requlation: 18 VAC 110-20. Regulations Governing
the Practice of Pharmacy (amending 18 VAC 110-20-20).

Statutory Authority: 88 54.1-2400 and 54.1-3307.2 of the
Code of Virginia.

Public Hearing Date: November 8, 2001 - 9 a.m.
Public comments may be submitted until December 21,
2001.
(See Calendar of Events section
for additional information)

Agency Contact: Elizabeth Scott Russell, Executive Director,
Board of Pharmacy, Southern States Building, 6606 W. Broad
Street, 4th Floor, Richmond, VA 23230-1717, telephone (804)
662-9911.

Basis: Section 54.1-2400 of the Code of Virginia authorizes
the board to promulgate reasonable regulations that are
necessary to administer effectively the regulatory system. The
specific statutory mandate for pilot projects in pharmacy is
found in § 54.1 3307.2.

Purpose: Section 54.1-3307.2 of the Code of Virginia is
specific about the content of the application for approval of a
pilot project to include safety issues, potential benefit to the
public, promotion of technical or scientific advances,
compliance with prescriber instructions, potential for
diversion, impact on costs, means of monitoring and providing
quality assurance, and the reporting of outcomes to the
board. The process for review and approval is through an
informal conference committee, which has the authority to
make a case decision on each individual application and to
set certain terms and conditions for approval of a pilot project.
Approval is for a finite period of time, with requirements for
review of outcomes and any additional information necessary
to determine renewal of approval. The applicant has the right
to appeal the decision of a committee before the board of a
panel of the board in accordance with the Administrative
Process Act. The law requires that the application be
submitted on a form provided by the board to be
accompanied by a fee to be determined.

Since the law is specific about the information and data to be
submitted with an application, and the approval process is a
case decision on the merits and content of each application,
the board determined that the fees needed to be set in
regulation along with the proposed application and renewal
process. Fees set by regulation are modest and consistent
with other fees charged to entities regulated under the board.

Through the informal conference process, the board will have
the opportunity to review a proposed project, determine which
provisions of law or regulation would need to be waived,
evaluate its merits and safeguards, and set certain conditions
for implementation and outcome in an order that would be
signed by the board and the applicant. Requirements of law
and regulation for approval of a pilot program or project are

necessary and sufficient to address concerns about patient
safety and the risks of drug diversion.

Substance: 18 VAC 110-20-20 is being amended to comply
with a statutory mandate for the board to provide regulations
for the implementation of pilot projects or innovative programs
in pharmacy which are not specifically authorized by the Code
of Virginia or board regulations. The law requires any person
who proposes to use an innovative process or procedure
related to the dispensing of drugs or devices that would not
be in compliance with law or regulation to apply to the Board
of Pharmacy for approval. The law does not permit the board
to expand the current scope of practice for pharmacists nor
shall a pilot project be allowed to interfere with dispensing of
drugs in accordance with instructions from prescribers.

Issues: There are numerous advantages to the public of pilot
projects, which will often serve to make pharmacy services
more accessible and economical. If the necessary safeguards
have been put in place, a particular law or regulation may be
waived without undue risk of harm to the patient or of
diversion of controlled substances. In addition to the quality
control measures and outcome data outlined by an entity in its
application, the board may impose additional conditions or
seek additional information prior to granting approval.

Individual businesses may enjoy substantial benefits from a
pilot project. For example, the Kaiser Permanente Infusion
Pharmacy in Northern Virginia found it very difficult and costly
to comply with the requirement that a prescription could only
be delivered to the end user/patient. Many of their
prescriptions were for infusion products that must be
constantly refrigerated, so delivery to a mailbox or residence
with no one at home was too risky. In seeking to conduct a
pilot project, Kaiser had to provide a plan for delivery to an
alternate pharmacy near the patient's home and agree to
monthly audits to ensure that the drugs are getting to the
correct patients as well as delivery logs and other measures
designed to ensure drug safety and efficacy. Not only will
patients benefit by being able to pick up infusion products
close to their home, but Kaiser will benefit by a less costly,
cumbersome method of delivery and less waste of products
that have been compromised and must be destroyed.

There are no discernible advantages or disadvantages to the
agency or the Commonwealth. The fee structure set in
regulation is intended to ensure that costs related to review
and approval of pilot projects are borne by the applicants.
Agencies of the Commonwealth that offer pharmacy services
may take advantage of the pilot project process to institute an
innovative program.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
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the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. In accordance with
legislation passed by the 2000 General Assembly, the
proposed amendment establishes a process for the review
and approval by the Board of Pharmacy of innovative
programs (pilot projects) for which some waiver of law or
regulation would be required. These programs may include
new processes or procedures that relate to the form or format
of prescriptions, the manner of transmitting prescriptions or
prescription  information, the manner of required
recordkeeping, the use of unlicensed ancillary personnel in
the dispensing process, and the use of new technologies in
the dispensing process. The board is not authorized by the
legislation, however, to expand the current scope of practice
for pharmacists or to approve any program that would
interfere with the dispensing of drugs in accordance with
instructions from prescribers.

Estimated economic impact. The proposed regulatory
provision provides an incentive for businesses to think of new
and creative ways to provide pharmacy services. The benefits
of this proposal include the potential implementation of
programs that may make pharmacy services more accessible
and economical. The review and approval process ensures
that the necessary safeguards are in place to waive a
particular law or regulation without negatively affecting the
quality of care for patients or increasing opportunities for the
diversion of controlled substances. There are no anticipated
additional costs for the Board of Pharmacy, since all costs
incurred in the review and approval of programs will be borne
by the applicant. Since development and application for the
approval of a pilot program is voluntary, it is reasonable to
expect that businesses will not pursue this unless they
perceive the potential benefits to be higher than the
associated costs. While it is not possible to provide a
measurement of the net economic impact of the proposed
regulatory action without evaluating specific pilot program
proposals, it is unlikely that the costs associated with the
approval of any pharmacy pilot programs will outweigh the
benefits to applicants and to consumers of pharmacy
services.

Businesses and entities affected. The proposed amendment
could potentially affect any of the 1,500 pharmacies currently
licensed in Virginia. During the first three months of the
emergency regulation, one pharmacy applied and received
approval for a pilot program.

Localities particularly affected. The proposed amendment will
not uniquely affect any particular localities.

Projected impact on employment. The approval of pilot
projects that increase the use of certain personnel or make
use of technological advances could potentially have an
impact on employment in Virginia. However, the direction and
magnitude of this impact is not measurable without evaluating
specific proposals.

Effects on the use and value of private property. The approval
of pilot projects that decrease the costs associated with the
provision of pharmacy services could potentially increase the

value of those businesses in that field. However, the
magnitude of this effect is not measurable without evaluating
specific proposals.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Pharmacy
concurs with the analysis of the Department of Planning and
Budget for 18 VAC 110-20-10 et seq.

Summary:

The proposed amendments comply with Chapter 876 of the
2000 Acts of the Assembly requiring the board to
promulgate regulations for approval of innovative programs
(pilot projects) in pharmacy for which some waiver of law or
regulation would be necessary. The proposed regulations
will replace emergency regulations that are currently in
effect.

18 VAC 110-20-20. Fees.

A. Unless otherwise provided, fees listed in this section shall
not be refundable.

B. Fee for initial pharmacist licensure.
1. The application fee for a pharmacist license shall be $50.

2. The fees for taking all required examinations shall be
paid directly to the examination service as specified by the
board.

3. The application fee for a person whose license has been
revoked or suspended indefinitely shall be $300.

C. Renewal of pharmacist license.

1. The annual fee for renewal of a pharmacist license shall
be $50.

2. The annual fee for renewal of an inactive pharmacist
license shall be $35.

3. If a pharmacist fails to renew his license within the
Commonwealth by the renewal date, he must pay the back
renewal fee and a $25 late fee within 60 days of expiration.

4. Failure to renew a pharmacist license within 60 days
following expiration shall cause the license to lapse and
shall require the submission of a reinstatement application,
payment of all unpaid renewal fees, and a delinquent fee of
$50.

D. Other licenses or permits.

1. The following fees shall be required upon submission of
a new facility application, change of ownership of an
existing facility, or annual renewal:

a. Pharmacy permit $200
b. Permitted physician to dispense drugs $200
c. Nonrestricted manufacturing permit $200
d. Restricted manufacturing permit $150
e. Wholesale distributor license $200
f. Warehouser permit $200
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$150
$10

2. The following fees shall be required for facility changes:

g. Medical equipment supplier permit

h. Licensed humane society permit

a. Application for a change of

the pharmacist-in-charge $25
b. Application for a change of location
or a remodeling which requires an inspection $100

3. The following fees shall be required for late renewals or
reinstatement.

a. If a licensee fails to renew a required license or permit
prior to the expiration date, a $25 late fee shall be
assessed.

b. If a required license or permit is not renewed within 60
days after its expiration, the license or permit shall lapse,
and continued practice or operation of business with a
lapsed license or permit shall be illegal. Thereafter,
reinstatement shall be at the discretion of the board upon
submission of an application accompanied by all unpaid
renewal fees and a delinquent fee of $50.

E. Controlled substances registration.

1. The annual fee for a controlled substances registration
as required by 8 54.1-3422 of the Code of Virginia shall be
$20.

2. If a registration is not renewed within 60 days of the
expiration date, the back renewal fee and a $10 late fee
shall be paid prior to renewal.

3. If a controlled substance registration has been allowed to
lapse for more than 60 days, all back renewal fees and a
$25 delinquent fee must be paid before a current
registration will be issued. Engaging in activities requiring a
controlled substance registration without holding a current
registration is illegal and may subject the registrant to
disciplinary action by the board. Reinstatement of a lapsed
registration is at the discretion of the board and may be
granted by the executive director of the board upon
completion of an application and payment of all fees.

. Other fees.

1. A request for a duplicate wall certificate shall be
accompanied by a fee of $25.

2. The fee for a returned check shall be $15.

3. The fee for board approval of an individual CE program
is $100.

4. The fee for board approval of a robotic pharmacy system
shall be $150.

5. The fee for a board-required inspection of a robotic
pharmacy system shall be $150.

G. Approval of new process or procedure in pharmacy.

1. The fee for filing an application for board review of a new
process, procedure or pilot project in pharmacy pursuant to
§ 54.1-3407.2 of the Code of Virginia shall be $250. The

initial application shall specify each pharmacy location in
which the pilot is to be implemented.

2. The fee for an inspection of a pilot process or procedure,
if required by the informal conference committee, shall be
$150 per location.

3. If the board determines that a technical consultant is
required in order to make a decision on approval, any
consultant fee, not to exceed the actual cost, shall be paid
by the applicant.

4. The fee for a change in the name of the pharmacist
responsible for the pilot program shall be $25.

5. Continued approval.

a. In the initial order granting approval, the informal
conference committee shall also set an approval period
with a schedule for submission of reports and outcome
data. The frequency for submission of required reports
shall not exceed four times per year.

b. The committee shall determine the appropriate fee for
continued approval, which shall be based on the
requirements for review and monitoring but which shall
not exceed $200 per approval period.

NOTICE: The forms used in administering 18 VAC 110-20,
Regulations Governing the Practice of Pharmacy, are listed
below. Any amended or added forms are reflected in the
listing and are published following the listing.

FORMS
Application for Registration as a Pharmacy Intern (rev. 12/98).

Affidavit of Practical Experience, Pharmacy Intern (rev.
12/98).

Application for Licensure as a Pharmacist by Examination
(rev. 12/98).

Application to Reactivate Pharmacist License (rev. 12/98).

Application for Approval of a Continuing Education Program
(rev. 3/99).

Application for Approval of ACPE Pharmacy School Course(s)
for Continuing Education Credit (rev. 10/00).

Application for License to Dispense Drugs (permitted
physician) (rev. 11/98).

Application for a Pharmacy Permit (rev. 4/00).

Application for a Non-Resident Pharmacy Registration (rev.
12/98).

Application for a Permit as a Medical Equipment Supplier
(rev. 3/99).

Application for a Permit as a Restricted Manufacturer (rev.
3/99).

Application for a Permit as a Non-Restricted Manufacturer
(rev. 3/99).

Application for a Permit as a Warehouser (rev. 3/99).
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Application for a License as a Wholesale Distributor (rev.
4/00).

Application for a Non-Resident Wholesale Distributor
Registration (rev. 3/99).

Application for a Controlled Substances Registration
Certificate (rev. 1/99).

Application for Controlled Substances Registration Certificate
for Optometrists (eff. 12/98).

License Renewal Notice and Application for Pharmacists (rev.
11/00).

License Renewal Notice and Application for Facilities (rev.
11/00).

Application to Reinstate a Pharmacist License (rev. 3/99).
Application for a Permit as a Humane Society (rev. 3/99).

Application for Registration as a Pharmacy Intern for
Graduates of a Foreign College of Pharmacy (rev. 12/98).

Closing of a Pharmacy (rev. 3/99).

Application for Approval of a Robotic Pharmacy System
(8/00).

Notice of Inspection Fee Due for Approval of Robotic
Pharmacy System (8/00).

Application for Approval of an Innovative (Pilot) Program (eff.
1/01).
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BOARD OF PSYCHOLOGY

Title of Requlation: 18 VAC 125-30. Regulations Governing
the Certification of Sex Offender Treatment Providers
(amending 18 VAC 125-30-10 through 18 VAC 125-30-50,
18 VAC 125-30-80, and 18 VAC 125-30-90; repealing
18 VAC 125-30-60).

Statutory Authority: 88 54.1-2400 and 54.1-3605 of the Code
of Virginia.

Public Hearing Date: October 26, 2001 - 4 p.m.
Public comments may be submitted until December 21,
2001.
(See Calendar of Events section
for additional information)

Agency Contact: Evelyn B. Brown, Executive Director, Board
of Psychology, 6606 W. Broad Street, 4th Floor, Richmond,
VA 23230-1717, telephone (804) 662-9913 and FAX (804)
662-9943.

Basis: Section 54.1-2400 of the Code of Virginia establishes
the general powers and duties of health regulatory boards
including the responsibility to promulgate regulations, levy
fees, administer a licensure and renewal program, and
discipline regulated professionals.

Section 54.1-3605 mandates that the board promulgate
regulations for the voluntary certification of individuals who
are exempt from certification under § 54.1-3610 and for the
mandatory certification of individuals who are not otherwise
licensed.

Purpose: The Board of Psychology is charged with issuing
certificates and regulating the practice of sex offender treatment
providers. As the regulating agency, the board has the duty to
protect the public by establishing qualifications and
requirements for certification that are necessary to ensure the
competence and integrity of certificate holders and by taking
disciplinary action for violations to applicable law and
regulations. Regulations are the mechanism by which the board
sets forth qualifications and requirements for certification, and
standards of professional conduct that provide the basis for
disciplinary action. The board considers the problems the
regulations are intended to address, and utilizes professional
expertise, review of requirements of other states and national
associations, historical information and public comment to
determine minimal requirements that will ensure competency of
its licensees and protect the public health, safety and welfare.

Although the board has determined that the regulations are
generally clear and easily understandable, it has identified
several areas where unnecessary or outdated language
needs to be rescinded, and several areas where new
language is needed for clarification or improved consistency
with its other regulations.

Substance: The board is recommending amendments to its
regulations for the certification of sex offender treatment
providers in order to update and clarify the regulations. The
requirement of 50 clock hours of training would be
redistributed among the five subject areas in recognition of
the fact that some subjects are more essential and courses
more available than others. Amendments to fees are

recommended for consistency with the department's
Principles for Fee Development, which have already been
applied and are in effect for other professions regulated under
the board.

The board has proposed to remove all references to the
outdated waiver of the supervision requirement and to include
language to specify that no supervision will be accepted
without prior registration of the supervision contract. However,
the board will propose accepting verification of experience
completed during the effective period of prior regulations,
provided it met those regulations.

Issues: Since the public often relies on the professional
judgment of a sex offender treatment provider to evaluate the
ability of an offender to live and function safely in the
community, the redistribution of required coursework to
provide a greater emphasis on sex offender assessment and
treatment interventions will be advantageous to the public.
There are no disadvantages to the public or to individual
businesses that are not affected by these regulations.

There are no discernible advantages or disadvantages to the
agency or the Commonwealth. The fee structure set in
regulation is intended to ensure that costs related to specific
activities are borne by the applicants or certificate holders.
Agencies of the Commonwealth that offer sex offender
assessment and treatment may benefit from certified
providers who have more specific training for their job.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 2.2-4007 G
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. Based on its periodic
review of regulations, the Board of Psychology proposes the
following changes to the Regulations Governing the
Certification of Sex Offender Treatment Providers.

1. Revising the fee schedule to make it consistent with
other professions regulated by the board:

a. The fee to add or change registration of a supervisor
will decrease from $50 to $25.

b. The penalty for late renewal of a certificate is reduced
from $50 to $25 (approximately 35% of the annual
renewal fee).

c. Reinstatement of a lapsed certificate (a certificate not
renewed within one renewal cycle) will increase from $50
to $125.
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d. Reinstatement of a revoked or suspended certificate
will cost $500.

e. Duplicate certificates will cost $5 instead of $10.
f. The returned check fee will increase from $15 to $25.

2. Adding a requirement that all three reference letters
(required in the application package) be from licensed
health care professionals;

3. Clarifying that supervised experience obtained in Virginia
without prior written board approval will not be accepted for
certification;

4. Redistributing the required 50 clock hours of training
among the five subject areas;

5. Requiring reinstatement after a certificate has been
lapsed for one year instead of two; and

6. Several editorial and other minor changes including
changing the name of the Board of Counseling as it is now
in statute, removing references to an outdated waiver of the
supervision requirement, and requiring certificate holders to
notify the board in writing of a change of address within 60
days.

Estimated economic impact.

Fees. The proposed fee changes are intended to represent
more accurately the actual cost of services provided. The fees
for generic services, such as duplicate certificates and
returned checks, are set uniformly across all professions
under the Board of Psychology and will provide consistency
and equity for members. The proposed late fees and
reinstatement fees are set in accordance with the Principles
for Fee Development, which standardizes the late renewal
and reinstatement processes for all categories of licensure
and certification."

In addition to charging individuals for the full costs incurred on
their behalf, which is both more efficient and equitable, the
proposed fees will provide consistency across professions
regulated by the board, and should have a positive net
economic benefit.

Education and Supervised Experience Requirements. The
proposed regulation includes language to specify that
supervised experience obtained without prior written board
approval will not be accepted for certification. Similar
requirements exist for other professions licensed by the Board
of Psychology and a “grandfather” clause is included in the
regulation that allows supervised experience obtained prior to
the effective date of the proposed regulation to be accepted if
it met the requirements in effect at that time.

Applicants for sex offender treatment provider certification
must submit documentation of 10 clock hours of training in
each of five subject areas. The proposed regulation maintains
the 50 clock hours of required training, but redistributes those

! This document, dated May 20, 1999, outlines the principles by which DHP
sets its licensing fees. The principles are intended to provide structure,
consistency, and equity for all the professionals regulated within the
department.

hours among the five subject areas to provide a greater
emphasis on sex offender assessment and treatment
interventions. However, since there is no evidence available
on the correlation between coursework and effective
treatment, it is not possible to assess the impact of this
change on the quality of sex offender treatment provided in
Virginia.

Businesses and entities affected. The proposed changes to
this regulation will affect all certified sex offender treatment
providers and all new applicants. Currently, there are
approximately 317 certificate holders in Virginia.

Localities particularly affected. The proposed changes are not
expected to affect any particular localities as they are
applicable statewide.

Projected impact on employment. The proposed changes to
this regulation are not expected to have any significant impact
on employment in Virginia.

Effects on the use and value of private property. The
proposed changes to this regulation are not expected to have
any significant effect on the use and value of private property
in Virginia.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of
Psychology concurs with the analysis of the Department of
Planning and Budget for 18 VAC 125-30-10 et seq.

Summary:

The proposed amendments make the miscellaneous fees
consistent with other professions regulated by the board,
provide clarification about supervised experience required
prior to certification, and revise reinstatement requirements.
The number of clock hours of required training remains at
50, but more of those hours must be in subjects specific to
sex offender assessment and treatment interventions.

18 VAC 125-30-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings, unless the context clearly
indicates otherwise:

"Ancillary services" means training in anger management,
stress management, assertiveness, social skills, substance
abuse avoidance and sex education as part of an identified
sex offender treatment provider program.

"Applicant” means an individual who has submitted a
completed application with documentation and the
appropriate fees to be examined for certification as a sex
offender treatment provider.

"Assessment” means using specific techniques of evaluation
and measurement to collect facts related to sexually abusive
thoughts and behaviors contributing to sexual offense.

"Board" means the Virginia Board of Psychology.

"Certified sex offender treatment provider" means a person
who is certified to provide treatment to sex offenders and who
provides such services in accordance with the provisions of
88 54.1-2924.1, 54.1-3005, 54.1-3505, 54.1-3609, 54.1-3610,
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54.1-3611, and 54.1-3705 of the Code of Virginia and the
regulations promulgated pursuant to these provisions.

"Competency area” means an area in which a person
possesses knowledge and skills and the ability to apply them
in the clinical setting.

"Sex offender" means (i) any person who has been
adjudicated or convicted of a sex offense or has a founded
child sexual abuse status by the Department of Social
Services; (i) any person for whom any court has found
sufficient evidence without specific finding of guilt of
committing a felony or misdemeanor which may be
reasonably inferred to be sexually motivated; or (iii) any
person who admits to or acknowledges behavior which would
result in adjudication, conviction, or a founded child sexual
abuse status.

"Sex offense” means behavior in violation of any of the
following statutes in the Code of Virginia: § 18.2-48 in part
(abduction of any person with intent to defile such person),
§ 18.2-60.3 in part (includes only those instances in which
sexual motivation can be reasonably inferred), § 18.2-61,
§ 18.2-63, §18.2-64.1, § 18.2-67.1, § 18.2-67.2,
§18.2-67.2:1, §18.2-67.3, §18.2-67.4, §18.2-67.5,
§ 18.2-130 in part (includes only those instances in which
sexual motivation can be reasonable inferred), subsection A
of § 18.2-361 in part "If any person carnally knows in any
manner any brute animal" and subsection B § 18.2-361 in its
entirety, § 18.2-366, § 18.2-370, § 18.2-370.1, § 18.2-374.1
(not to include plethysmographic testing materials in the
possession of qualified mental health professionals or
technicians), § 18.2-387.

"Supervision" means the ongoing process performed by a
supervisor who monitors the performance of the person
supervised and provides regular documented individual
consultation, guidance and instruction with respect to the
skills and competencies of the person providing sex offender
treatment services.

"Supervisor’ means an individual who assumes full
responsibility for the education and training activities of a
person as it relates to sex offender treatment and provides
the supervision required by such a person. The supervisor
must shall be a certified sex offender treatment provider and
licensed by the Board of Medicine;, Nursingi—Lticensed

focsional lors, : . iets.

and—Substance—Abuse—Professionals;,  Counseling,
Psychology or Social Work.
"Treatment” means therapeutic intervention to change

sexually abusive thoughts and behaviors which specifically
addresses the occurrence and dynamics of sexual behavior
and utilizes specific strategies to promote change.

18 VAC 125-30-20. Fees required by the board.

A. The board has established the following fees applicable to
the certification of sex offender treatment providers:

Registration of supervision $50
Add or change supervisor $25
Application processing and initial certification fee $90

Certification renewall $75
Duplicate certificate $10 $5
Late renewal $25
Reinstatement fee of an expired certificate $50 $125
Replacement of or additional wall certificate $15
Returned check $15 $25
Reinstatement following revocation or suspension $500

B. Fees shall be paid by check or money order made payable
to the Treasurer of Virginia and forwarded to the Board of
Psychology. All fees are nonrefundable.

18 VAC 125-30-30. Prerequisites to certification.

. . : fioati fond

B- A. Every applicant for certification by the board shall:

1. Meet the educational requirements prescribed in 18 VAC
125-30-40;

2. Meet the experience requirements prescribed in 18 VAC
125-30-50 and-18-VAC-125-30-60;

3. Submit to the executive director of the board:
a. A completed application form;

b. Documented evidence of having fulfilled the education,
experience and supervision set forth in 18 VAC
125-30-40; and 18 VAC 125-30-50—and—18-VAGC
125-30-60; and

c. Reference letters from three health care professionals
familiar with and attesting to the applicant's skills and
experience.

G- B. The board may certify by endorsement an individual
who can document current certification as a sex offender
treatment provider in good standing obtained by standards
substantially equivalent to those outlined in this chapter as
verified by an out-of-state certifying agency on a
board-approved form.

18 VAC 125-30-40. Educational requirements.

An applicant for certification as a sex offender treatment
provider shall:

1. Document completion of one of the following degrees:

a. A master's or doctoral degree in social work,
psychology, counseling, or nursing from a regionally
accredited university;

b. The degree of Doctor of Medicine or Doctor of
Osteopathic Medicine from an institution that is approved
by an accrediting agency recognized by the Virginia
Board of Medicine; or

c. A comparable degree acceptable to the board.

Graduates of institutions whieh that are not accredited by
an acceptable accrediting agency shall establish the
equivalency of their education to the educational
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requirements of the Virginia Board of Social Works,

Psychology;—Licensed—Professional-Counselers—Marriage
and—Family— Therapists——and—Substance—Abuse
Prefessienals;, Counseling, Nursing or Medicine.

2. Provide documentation of 50 clock hours of training
acceptable to the board in the following areas, with atleast
10 15 clock hours in each area identified in subdivisions 2 a
and b of this section, 10 clock hours in each area identified in
subdivision 2 ¢ of this section, and five clock hours in each
area identified in subdivisions 2 d and e of this section:

a—Eticlogy/developmental-issues-of sex-effense-behavior;
b- a. Sex offender assessment;

e- b. Sex offender treatment interventions;

c. Etiology/developmental issues of sex offense behavior;

d. Criminal justice and legal issues related to sexual
offending; and

e. Program evaluation, treatment efficacy and issues
related to recidivism of sex offenders.

18 VAC 125-30-50. Experience requirements; supervision.

A. An applicant for certification as a sex offender treatment
provider shall provide documentation of having 2,000 hours of
post-degree clinical experience in the delivery of clinical
assessment/treatment services. At least 200 hours of this
experience must be face-to-face treatment and assessment
with sex offender clients.

A—Hours—After August-6-1998; The experlence set-forth-in
18- VAC-125-30-50 shall alse include a minimum of 100 hours
of face-to-face supervision within the 2,000 hours experience
with a minimum of six hours per month. A maximum minimum
of 50 hours ef—this shall be in individual face-to-face
supervision. Face-to-face supervision may-be obtained in a

group setting ieluding—up-te shall include no more than six
trainees in a group.

B. Supervised experience obtained in Virginia without prior
written board approval shall not be accepted toward
certification. Candidates shall not begin the experience until
after completion of the required degree as set forth in 18 VAC
125-30-40. An individual who proposes to obtain supervised
post-degree experience in Virginia shall, prior to the onset of
such supervision, submit a supervisory contract along with the
application package and pay the registration of supervision
fee set forth in 18 VAC 125-30-20.

B- C. The supervisor.

1. The supervisor shall assume responsibility for the
professional activities of the applicant.

2. The supervisor shall not provide supervision for activities
for which the prospective applicant has not had appropriate
education.

3. The supervisor shall provide supervision only for those
sex offender treatment services which he is qualified to
render.

4. At the time of formal application for certification, the
board approved supervisor shall document for the board
the applicant's total hours of supervision, length of work
experience, competence in sex offender treatment and any
needs for additional supervision or training.

G- D. Registration of supervision.

1. ndividuals-whe-wish In order to register supervision with
the board, individuals shall submit in one package:

a. A completed supervisory contract;

b. The registration fee prescribed in 18 VAC 125-30-20;
and

c. Official graduate transcript.

2. The board may waive the registration requirement for
individuals who have obtained at least five years
documented work experience in sex offender treatment in
another jurisdiction.

E. Supervised experience obtained prior to [effective date of
these regulations] may be acceptable if they met the board’s
requirements that were in effect at the time the supervision
was rendered.

18 VAC 125-30-80. Annual renewal of certificate.

A. Every certificate issued by the board shall expire on June
30 of each year.

B. Along with the renewal application, the certified sex
offender treatment provider shall submit the renewal fee
prescribed in 18 VAC 125-30-20.

C. Certificate holders shall notify the board in writing of a
change of address within 60 days. Failure to receive a renewal
notice and application form(s) shall not excuse the certified
sex offender treatment provider from the renewal
requirement.

18 VAC 125-30-90. Reinstatement.

A. A person whose certificate has expired may renew it within
fwo—years one year after its expiration date by paying the
renewal fee and the reinstatement late renewal fee prescribed
in 18 VAC 125-30-20.

B. A person whose certificate has expired beyond twe-years
one year and who wishes to resume practice shall:

1. Submit a reinstatement application along with the
renewal-and reinstatement fees-and fee.

2. Provide evidence satisfactory to the board of current
ability to practice.

3. Submit verification of any professional certification or
licensure obtained in any other jurisdiction subsequent to
the initial application for certification.

NOTICE: The forms used in administering 18 VAC 125-30,
Regulations Governing the Certification of Sex Offender
Treatment Providers, are not being published due to the large
number; however, the name of each form is listed below. The
forms are available for public inspection at the Board of
Psychology, 6606 W. Broad Street, 4th Floor, Richmond,
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Virginia, or at the office of the Registrar of Regulations,
General Assembly Building, 2nd Floor, Richmond, Virginia.

FORMS

Application for Certification as a Sex Offender Treatment
Provider, Form 1 (rev. 9/01).

Licensure or Certification Verification of Applicant, Form 2
(rev. 9/01).

Sex Offender Treatment Provider, Verification of Supervision,
Form 3 (rev. 9/01).

Licensure Verification of Out-of-State Supervisor, Form 4 (rev.
5/98).

Registration  of  Supervision, Post-Graduate  Degree
Supervised Experience, Form A (rev. 9/01).

: fond » feation of S

Application for Reinstatement of Certification as a Sex
Offender Treatment Provider (rev. 9/01).

Renewal Notice and Application (rev. 9/01).

VA.R. Doc. No. R01-73; Filed September 26, 2001, 1:54 p.m.

* *
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For information concerning Final Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. ltalic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a change from the proposed text of the regulation.

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

REGISTRAR'S NOTICE: The following regulations filed by
the Marine Resources Commission are exempt from the
Administrative Process Act in accordance with § 2.2-4006 A
12 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Title of Regulation: 4 VAC 20-720. Pertaining to
Restrictions on Oyster Harvest (amending 4 VAC 20-720-
20 and 4 VAC 20-720-40 through 4 VAC 20-720-80).

Statutory Authority: 88 28.2-201 and 28.2-507 of the Code of
Virginia.

Effective Date: October 1, 2001.

Summary:

The amendments establish restrictions on the 2001-2002
public oyster harvest season.

Agency Contact: Copies of the regulation may be obtained
from Katherine V. Leonard, Marine Resources Commission,
P.O. Box 756, Newport News, VA 23607, telephone (757)
247-2120.

4 VAC 20-720-20. Definitions.

The following words and terms when used in this chapter
shall have the following meanings, unless the context clearly
indicates otherwise:

"Deep Water Shoal State Replenishment Seed Area (DWS)"
in the James River (574.66 Acres) means the areas beginning
at a point approximately 530 feet west of Deep Water Shoal
Light, said point being Corner 1 as located by Virginia State
Plane Coordinates, South Zone, NAD 1927, North
302,280.00, East 2,542,360.00; thence North Azimuth
30°49'59", 4,506.99 feet to Corner 2, North 306,150.00, East
2,544,670.00; thence North Azimuth 135°08'57", 5,430.60
feet to Corner 3, North 302,300.00, East 2,548,500.00; thence
North Azimuth 212°13'54", 3,487.42 feet to Corner 4, North
299,350.00, East 2,546,640.00; thence North Azimuth
269°10'16", 2,765.29 feet to Corner 5, North 299,310.00, East
2,543,875.00; thence North Azimuth 332°58'26", 3,334.09
feet to Corner 1, being the point of beginning.

"Hand scrape" means any device or instrument with a
catching bar having an inside measurement of no more than
22 inches, which is used or usable for the purpose of
extracting or removing shellfish from a water bottom or the
bed of a body of water.

"Pocomoke and Tangier Sounds Management Area
(PTSMA)" means the area as defined in § 28.2-524 of the
Code of Virginia.

"Pocomoke Sound" means that area northeast from a line
from Beach Island Light to the house on the Great Fox Island.

"Public oyster ground" means all those grounds defined in
§ 28.2-551 of the Code of Virginia, all ground set aside as
public oyster ground by court order, and all ground set aside
as public oyster ground by order of the Marine Resources
Commission.

"Rappahannock River Hand Scrape Area" means that area
including all public grounds between a line extending from the
eastern-most point of Long Point thence in an easterly
direction to flashing red buoy "8"; thence due east to Rogue
Point, upriver to a line extending from Tarpley Point; thence in
a southwesterly direction to flashing green buoy "13"; thence
south-southwesterly to Jones Point. (See map.)

"Tangier Sound" means that area ofTangier—Seund—from
or G . ; |

thence—north-to-the Virginia-Mandand-state-line west of thé
Tangier Channel from Tangier Light North to the Maryland-
Virginia line (red buoy #6).

"Tangier Sound Hand Tong Area" means that area in the
PTSMA south and west of a line from Fishbone Island thence
southeast to bell buoy "5", thence south southwest to buoy "3"
(such area to include all of Public Ground 3 and Flat Rock)
and shall be a hand tong area only (see map) and Cod
Harbor (approximately 1,124 acres) beginning at a point of
East Point Marsh, said point having the Virginia state
coordinates, south section, coordinates of north 555,414.89,
east 2,730,388.85; thence south 79°59', east 2,260 feet to a
line designating the western extent of the PTSMA as
described in § 28.2-524 of the Code of Virginia; thence south
10°16', west 2,800 feet; thence south 28°46', west 8,500 feet
to a point on Sand Spit, position north 545,131.78, east,
2,728,014.94; thence along the mean low water line of Cod
Harbor in a west, north and northeast direction crossing
Canton Creek and Mailboat Harbor from headland to
headland to the point of beginning. (See map.)

"Unassigned ground" means all grounds other than public
oyster ground as defined by this chapter and which have not
been set aside or assigned by lease, permit, or easement by
the Marine Resources Commission.

4 VAC 20-720-40. Open season and areas.

The lawful seasons and areas for the harvest of oysters from
the public oyster grounds and unassigned grounds are as
follows:

1. James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area: October 1, 2000 2001,
through April 30, 2661 2002.
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2. James River Jail Island and Point of Shoals Clean Cull
Areas: October 1, 2000 2001, through April 30, 20661 2002.

3. Seaside of Eastern Shore: for clean cull oysters only,
November 1, 2600 2001, through January 31, 2661 2002.

4. That area of Piankatank River, west of the Route 3
bridge: October 1, 2660 2001, through December 31, 2000
2001.

5. The area of the Rappahannock River west of the Route 3
bridge, including the Corrotoman River and the
Rappahannock River Hand Scrape Area: October 1, 2000
2001, through December 31, 2600 2001.

6. That area of the Nomini and Lower Machodoc Rivers to
the Virginia-Maryland state line (Nomini-PRV6A to PRV6B;
Lower Machodoc PRV5A to PRV5C): October 1, 2000
2001, through December 31, 2000 2001.

7. That area of the Coan River to the Virginia-Maryland
state line (PRV1A to PRV1B) except for that area above a
line from Walnut Point (Survey Station Walnut) to Stephens
Point (Survey Station Arthur): October 1, 26608 2001,
through December 31, 2008 2001.

8. That area of the Yeocomico River inside Public Grounds
102, 104, 107, 112 and 113: October 1, 2600 2001, through
December 31, 2000 2001.

9. That area of the PTSMA in Tangier Sound, west of the
Tangier Channel from Tangier Light north the Maryland-
Virginia Line (red buoy #6) and in the Pocomoke Sound,
northeast from a line from Beach Island Light to the house
on the Great Fox Island, including the Tangier Sound Hand
Tong Areas: December 1, 2086 2001 through December
31, 2600 2001.

10. Little Wicomico River: October 1, 2008 2001, through
December 31, 2000 2001.

4 VAC 20-720-50. Closed harvest season and areas.

It shall be unlawful for any person to harvest oysters from the
following areas during the specified periods:

1. All public oyster grounds and unassigned grounds in the
Chesapeake Bay and its tributaries, including the tributaries
of the Potomac River, except that area of the
Rappahannock River west of the Route 3 bridge, including
the Corrotoman River and the Rappahannock River Hand
Scrape Area, that area of the Piankatank River west of the
Route 3 bridge, that area of the Nomini and Lower
Machodoc Rivers to the Virginia-Maryland state line
(Nomini PRV6A to PRV6B; Lower Machodoc PRV5A to
PRV5C), that area of the Coan River to the Virginia-
Maryland state line (Coan PRV1A to PRV1B) except for
above a line from Walnut Point (Survey Station Walnut) to
Stephens Point (Survey Station Arthur), and that area of
the Yeocomico River inside Public Grounds 102, 104, 107,
112 and 113, the Little Wicomico River, that area in the
PTSMA in Tangier Sound, west of the Tangier Channel
from Tangier Light north the Maryland-Virginia Line (red
buoy #6) and in the Pocomoke Sound, northeast from a line
from Beach Island Light to the house on the Great Fox
Island, including the Tangier Sound Hand Tong Area, the

James River Seed Area and the James River Jail Island
and Point of Shoals Clean Cull Areas: October 1, 2000
2001, through September 30, 2661 2002.

2. James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area, and James River Jail
Island and Point of Shoals Clean Cull Areas: May 1, 2001
2002, through September 30, 2661 2002.

3. All public oyster grounds and unassigned grounds on the
Seaside of Eastern Shore: for clean cull oysters, October 1
through October 31, 2000 2001, and February 1, 2001
2002, through September 30, 2081 2002; and for seed
oysters, all year. Oyster harvest from leased oyster ground
and fee simple oyster ground shall require a permit from
the Marine Resources Commission as set forth in 4 VAC
20-720-90.

4. That area of the Rappahannock River west of the Route
3 bridge, including the Corrotoman River and the
Rappahannock River Hand Scrape Area, and that area of
the Nomini and Lower Machodoc Rivers to the Virginia-
Maryland state line (Nomini PRV6A to PRV6B; Lower
Machodoc PRV5A to PRV5C), that area of the Coan River
to the Virginia-Maryland state line (Coan PRV1A to PRV1B)
except for above a line from Walnut Point (Survey Station
Walnut) to Stephens Point (Survey Station Arthur), that
area of the Piankatank River west of the Route 3 bridge,
and that area of the Yeocomico River inside Public
Grounds 102, 104, 107, 112 and 113: January 1, 200%
2002, through September 30, 2661 2002.

5. That area of the PTSMA in Tangier, west of the Tangier
Channel from Tangier Light north the Maryland-Virginia
Line (red buoy #6) and in the Pocomoke Sound, northeast
from a line from Beach Island Light to the house on the
Great Fox Island, including the Tangier Sound Hand Tong
Area: October 1, 2080 2001, through November 30, 2000
2001, and January 1, 2661 2002, through September 30,
2001 2002.

6. Little Wicomico River: January 1, 200% 2002, through
September 30, 26061 2002.

4 VAC 20-720-60. Day and time limit.

A. It shall be unlawful to take, catch or harvest oysters on
Saturday and Sunday from the public oyster grounds or
unassigned grounds in the waters of the Commonwealth of
Virginia, except that this provision shall not apply to any
person harvesting no more than one bushel per day by hand
for household use only during the season when the public
oyster grounds or unassigned grounds are legally open for
harvest. The presence of any gear normally associated with
the harvesting of oysters on board the boat or other vehicle
used during any harvesting under this exception shall be
prima facie evidence of violation of this chapter.

B. Harvest on the public oyster grounds in that area of the
Rappahannock River west of the Route 3 bridge, including the
Corrotoman River and the Rappahannock River Hand Scrape
Area, that area of the Piankatank River west of the Route 3
bridge, and that area of the Nomini and Lower Machodoc
Rivers to the Virginia-Maryland state line (Nomini PRV6A to
PRV6B; Lower Machodoc PRV5A to PRV5C), that area of the

Volume 18, Issue 3

Monday, October 22, 2001

355



Final Regulations

Coan River to the Virginia-Maryland state line (Coan PRV1A
to PRV1B) except for above a line from Walnut Point (Survey
Station Walnut) to Stephens Point (Survey Station Arthur),
and that area of the Yeocomico River inside Public Grounds
102, 104, 107, 112 and 113, the James River Seed Area,
including the Deep Water Shoal State Replenishment Seed
Area, the James River Jail Island and Point of Shoals Clean
Cull Areas, Little Wicomico River, and that area in the PTSMA
in Tangier Sound, west of the Tangier Channel from Tangier
Light north the Maryland-Virginia Line (red buoy #6) and in
the Pocomoke Sound, northeast from a line from Beach
Island Light to the house on the Great Fox Island, including
the Tangier Sound Hand Tong area shall be from sunrise to 2
p.m. daily. It shall be unlawful for any person to harvest
oysters from the public grounds in that area of the
Rappahannock River west of the Route 3 bridge, including the
Corrotoman River and the Rappahannock River Hand Scrape
Area, that area of the Piankatank River west of the Route 3
bridge, and that area of the Nomini and Lower Machodoc
Rivers to the Virginia-Maryland state line (Nomini PRV6A to
PRV6B; Lower Machodoc PRV5A to PRV5C), that area of the
Coan River to the Virginia-Maryland state line (Coan PRV1A
to PRV1B) except for above a line from Walnut Point (Survey
Station Walnut) to Stephens Point (Survey Station Arthur),
and that area of the Yeocomico River inside Public Grounds
102, 104, 107, 112 and 113, the James River Seed Area,
including the Deep Water Shoal State Replenishment Seed
Area, the Jail Island and Point of Shoals Clean Cull Areas,
Little Wicomico River, and that area in the PTSMA in Tangier
Sound, west of the Tangier Channel from Tangier Light north
to the Maryland-Virginia Line (red buoy #6) and in the
Pocomoke Sound, northeast from a line from Beach Island
Light to the house on the Great Fox Island, including the
Tangier Sound Hand Tong Area prior to sunrise or after 2
p-m. daily.

C. The Commissioner of Marine Resources hereby is
authorized to issue permits to applicants to dredge for oysters
where permitted by the Code of Virginia and Marine
Resources Commission regulation or order, provided the
applicant is eligible under all applicable laws and regulations,
and further provided that such permit shall be granted only
upon the condition that the boat not leave the dock until one-
half hour before sunrise and be back at dock before sunset.

D. The Commissioner of Marine Resources hereby is
authorized to issue permits to applicants to hand scrape, as
described in 4 VAC 20-720-20, for oysters where permitted by
the Code of Virginia and Marine Resources Commission
regulation or order, provided the applicant is eligible under all
applicable laws and regulations, and further provided that
such permit shall be granted only upon the condition that the
boat not leave the dock until one-half hour before sunrise and
be back at dock before sunset.

4 VAC 20-720-70. Gear restrictions.

A. It shall be unlawful for any person to harvest oysters from
public oyster grounds or unassigned grounds in the James
River, including the Deep Water Shoal State Replenishment
Seed Area, that area of the Rappahannock River west of the
Route 3 bridge, including the Corrotoman River, that area of
the Piankatank River west of the Route 3 bridge and that area

of the Nomini and Lower Machodoc Rivers to the Virginia-
Maryland state line (Nomini PRV6A to PRV6B; Lower
Machodoc PRV5A to PRV5C), the Little Wicomico River, and
that area of the Coan River to the Virginia-Maryland state line
(Coan PRV1A to PRV1B) except for above a line from Walnut
Point (Survey Station Walnut) to Stephens Point (Survey
Station Arthur), that area known as the Tangier Sound Hand
Tong Area, and that area of the Yeocomico River inside
Public Grounds 102, 104. 107, 112 and 113 with shaft tongs
longer than 18 feet in total overall length, except shaft tongs
may exceed 18 feet in total overall length from Morattico Bar
to the Route 3 bridge in the Rappahannock River.

B. It shall be unlawful for any person to harvest shellfish with
a dredge from the public oyster grounds who has not first
obtained a current gear license to use said dredge, and only
at times and in areas as established by the commission can
this dredge be used for harvesting on public oyster grounds.
In order to be allowed to operate a dredge for harvesting
oysters from any public oyster grounds, a harvester must
have a current dredge gear license and the cost of this
license shall be $50.

C. The use of the hand scrape shall be allowed in the
Rappahannock River Hand Scrape Area. In order to be
allowed to operate a hand scrape for harvesting oysters from
any public oyster grounds, a harvester must have a current
hand scrape gear license and the cost of this license shall be
$50. It shall be unlawful for any person to harvest shellfish
with a hand scrape from the public oyster grounds that has
not first obtained a current gear license to use said hand
scrape and only at times and in areas as established by the
commission can this hand scrape be used for harvesting on
public oyster grounds. No more than one license may be
issued to any one boat for hand scrape and no more than one
hand scrape may be on board any boat so licensed at any
time. No hand tongs may be used or possessed aboard the
licensed boat at the same time as said hand scrape.

D. Harvesting with a standard oyster dredge shall be allowed
in that area in the PTSMA in Tangier Sound, west of the
Tangier Channel from Tangier Light north to the Maryland-
Virginia Line (red buoy #6) and in the Pocomoke Sound,
northeast from a line from Beach Island Light to the house on
the Great Fox Island, except for the designated hand tong
areas. Only standard oyster dredges (maximum weights 100
pounds with attachment, maximum width of 50 inches,
maximum tooth length of four inches, minimum teeth spacing
of three inches) may be used.

4 VAC 20-720-80. Quotas and catch limits.

A. In the James River Seed Area, including the Deep Water
Shoal State Replenishment Seed Area, there shall be an
oyster harvest quota of 80,000 bushels of seed oysters. It
shall be unlawful for any person to harvest seed oysters from
the James River Seed Area after the 80,000 bushel quota has
been reached. In the James River Seed, including the Deep
Water Shoal State Replenishment Seed Area, and Clean Cull
Areas there shall be an oyster harvest quota of 15,000
bushels of market oysters. It shall be unlawful for any person
to harvest market oysters from the James River Seed and
Clean Cull Areas after the 15,000 bushel quota has been
reached.
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B. In the Rappahannock River west of the Route 3 bridge,
including the Corrotoman River and the Rappahannock River
Hand Scrape Area, and in the Little Wicomico, Nomini, Lower
Machodoc, Coan, Piankatank, and Yeocomico Rivers, and
the Tangier Sound Hand Tong Areas there shall be a six-
bushel per persen licensed harvester daily limit of clean cull
oysters. It shall be unlawful to possess more than six bushels
of clean cull oysters per persen licensed harvester in the
Rappahannock River west of the Route 3 bridge, including the
Corrotoman River and the Rappahannock River Hand Scrape
Area, and in the Little Wicomico River, Nomini, Lower
Machodoc, Coan, Piankatank, and Yeocomico Rivers and the
Tangier Sound Hand Tong Areas.

C. In the PTSMA in Tangier Sound, west of the Tangier
Channel from Tangier Light north the Maryland-Virginia Line
(red buoy #6) and in the Pocomoke Sound, northeast from a
line from Beach Island Light to the house on the Great Fox
Island, where harvesting is allowed by dredge, there shall be
a catch limit of 15 bushels per day, per boat. It shall be
unlawful to catch more than 15 bushels per day, per boat. No
hard clam or blue crab bycatch is allowed. Harvest shall be
reported for each day of harvest. Failure to report oysters
harvested or violation of any requirements for the harvesting
of oysters shall result in the forfeiture of all harvested oysters
and revocation of the dredge gear license for the remainder of
the season.

VA.R. Doc. No. R02-33; Filed September 28, 2001, 9:32 a.m.
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Title of Requlation: 4 VAC 20-910. Pertaining to Scup
(amending 4 VAC 20-910-45).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: October 1, 2001.

Summary:

The amendments modify the landing requirements for the
November 1 through December 31 period.

Agency Contact: Copies of the regulation may be obtained
from Deborah Cawthon, Marine Resources Commission, P.O.
Box 756, Newport News, VA 23607, telephone (757) 247-
2248.

4 VAC 20-910-45. Possession limits and harvest quotas.

A. During the period January 1 through April 30 of each year,
it shall be unlawful for any person to possess aboard any
vessel or to land in Virginia more than 10,000 pounds of scup;
except when it is projected and announced that 85% of the
coastwide quota for this period has been landed, it shall be
unlawful for any person to possess aboard any vessel or to
land in Virginia more than 1,000 pounds of scup.

B. During the period November 1 through December 31 of
each year, it shall be unlawful for any person to possess
aboard any vessel or to land in Virginia more than 568 2,000
pounds of scup; except when it is announced that 56% 70%
of the coastwide quota for this period has been taken, it shall
be unlawful for any person to possess aboard any vessel or
land in Virginia more than 2080 500 pounds of scup, until such

time that the coastwide quota for this period has been
reached.

C. During the period May 1 through October 31 of each year,
the commercial harvest and landing of scup in Virginia shall
be limited to 2,149 pounds.

D. For each of the time periods set forth in this section, the
Marine Resources Commission will give timely notice to the
industry of calculated poundage possession limits and quotas
and any adjustments thereto. It shall be unlawful for any
person to possess or to land any scup for commercial
purposes after any winter period coastwide quota or summer
period Virginia quota has been attained and announced as
such.

E. It shall be unlawful for any buyer of seafood to receive any
scup after any commercial harvest or landing quota has been
attained and announced as such.

F. It shall be unlawful for any person fishing with hook and
line, rod and reel, spear, gig or other recreational gear to
possess more than 50 scup. When fishing is from a boat or
vessel where the entire catch is held in a common hold or
container, the possession limit shall be for the boat or vessel
and shall be equal to the number of persons on board legally
eligible to fish multiplied by 50. The captain or operator of the
boat or vessel shall be responsible for any boat or vessel
possession limit. Any scup taken after the possession limit
has been reached shall be returned to the water immediately.

VA.R. Doc. No. R02-35; Filed October 1, 2001, 9:52 a.m.
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Title of Requlation: 4 VAC 20-950. Pertaining to Black Sea
Bass (amending 4 VAC 20-950-45).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: October 1, 2001.

Summary:

The amendments modify the landing requirements for the
October 1 through December 31 period.

Agency Contact: Copies of the regulation may be obtained
from Deborah Cawthon, Marine Resources Commission, P.O.
Box 756, Newport News, VA 23607, telephone (757) 247-
2248.

4 VAC 20-950-45. Possession limits and harvest quotas.

A. During the period January 1 through March 31 of each
year, it shall be unlawful for any person to possess aboard
any vessel or to land in Virginia more than 9,000 pounds of
black sea bass, except when it is announced that 75% of the
coastwide quota for this period has been taken; then, it shall
be unlawful for any person to possess aboard any vessel or
land in Virginia more than 4,500 pounds of black sea bass,
until such time that the coastwide quota for this period has
been reached.

B. During the period April 1 through June 30 of each year, it
shall be unlawful for any person to possess aboard any
vessel or to land in Virginia more than 1,500 pounds of black
sea bass. When it is announced that 40% of the coastwide
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quota for this period is projected to have been taken, the
provisions of subsection E of this section shall apply.

C. During the period July 1 through September 30 of each
year, it shall be unlawful for any person to possess aboard
any vessel or to land in Virginia more than 1,000 pounds of
black sea bass. When it is announced that 40% of the
coastwide quota for this period is projected to have been
taken, the provisions of subsection E of this section shall

apply.

D. During the period October 1 through December 31 of each
year, it shall be unlawful for any person to pessess—abeard
| i \irgini I o of

following:

1. Possess aboard any vessel in Virginia waters more than
2,000 pounds of black sea bass;

2. Land black sea bass in Virginia for commercial purposes
more than four times within each consecutive seven-day
period, with the first seven-day period beginning on
October 1;

3. Land in Virginia more than a total of 2,000 pounds of
black sea bass during each consecutive seven-day period,
with the first seven-day period beginning on October 1;

4. Fail to contact within 24 hours of landing the Marine
Resources Commission's Interactive Voice Recording
system to report the name of the vessel and fisherman and
the weight of each landing of black sea bass.

E. When it is announced that 40% of the coastwide quota for
any of the periods designated in subsections B ; and C, ard-B
of this section has been taken, it shall be unlawful for any
person to do any of the following:

1. Possess aboard any vessel in Virginia waters more than
1,000 pounds of black sea bass.

2. Land black sea bass in Virginia, for commercial
purposes, more than four times within each consecutive
seven-day period, with the first seven-day period beginning
upon the announcement that 40% of the coastwide quota
for the period has been taken.

3. Land in Virginia more than a total of 1,000 pounds of
black sea bass during each consecutive seven-day period,
with the first seven-day period beginning upon the
announcement that 40% of the coastwide quota for the
period has been taken.

4. Fail to contact the Marine Resources Commission's
Interactive Voice Recording system within 24 hours of
landing to report the name of the vessel and fisherman and
the weight of each landing of black sea bass.

F. It shall be unlawful for any person to possess or to land any
black sea bass for commercial purposes after the coastwide
quota for the designated period as described in subsections A
through D of this section has been attained and announced
as such.

G. It shall be unlawful for any buyer of seafood to receive any
black sea bass after any commercial harvest quota has been
attained and announced as such.

H. It shall be unlawful for any person to possess or to land
any black sea bass for recreational purposes from March 1
through March 31 and from July 15 through August 14 of
each year.

1. It shall be unlawful for any person fishing with hook and line,
rod and reel, spear, gig or other recreational gear to possess
more than 25 black sea bass. When fishing is from a boat or
vessel where the entire catch is held in a common hold or
container, the possession limit shall be for the boat or vessel
and shall be equal to the number of persons on board legally
eligible to fish multiplied by 25. The captain or operator of the
boat or vessel shall be responsible for any boat or vessel
possession limit. Any black sea bass taken after the
possession limit has been reached shall be returned to the
water immediately.

J. Possession of any quantity of black sea bass that exceeds
the possession limit described in subsection | of this section
shall be presumed to be for commercial purposes.

VA.R. Doc. No. R02-34; Filed October 2, 2001, 1:05 p.m.

*

TITLE 9. ENVIRONMENT

VIRGINIA WASTE MANAGEMENT BOARD

REGISTRAR'S NOTICE: The following regulatory action is
exempt from the Administrative Process Act in accordance
with § 2.2-4006 A 4 c of the Code of Virginia, which excludes
regulations that are necessary to meet the requirements of
federal law or regulations provided such regulations do not
differ materially from those required by federal law or
regulation. The Virginia Waste Management Board will
receive, consider and respond to petitions by any interested
person at any time with respect to reconsideration or revision.

Title of Requlation: 9 VAC 20-60. Virginia Hazardous Waste
Management Regulations (amending 9 VAC 20-60-18).

Statutory Authority: § 10.1-1402 of the Code of Virginia.
Effective Date: November 21, 2001.

Summary:

Amendment 15C to this regulation included requirements in
the form of incorporated federal regulatory text at Title 40 of
the Code of Federal Regulations. The federal regulatory
text as it existed July 1, 2000, was specified as that
incorporated. Immediate Final Rule: Amendment 2001
addresses only 9 VAC 20-60-18, the section making the
specification of the date of incorporated text. This section is
altered by striking the previous prescribed date and
adopting the new date of July 1, 2001, thus making it the
new date of reference of all incorporated federal regulatory
text. The text is modified also to make it clear that federal
regulations adopted as final by the U.S. Environmental
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Protection Agency before July 1 are incorporated, even
when the effective date occurs after July 1. The effective
date of the incorporated text will be the effective date as
published in the Federal Register notice or the effective
date of this amendment, whichever is later.

9 VAC 20-60-18. Applicability of incorporated references
based on the dates on which they became effective.

When a regulation of the United States Environmental
Protection Agency set forth in Title 40 of the Code of Federal
Regulations is adopted herein and incorporated by reference,

that regulation shall be as it exists and is-in—effect-onJuly-1;

has been published as a final regulation in the Federal
Register prior to July 1, 2001, with the effective date as
published in the Federal Register notice or the effective date
of these regulations, whichever is later.

VA.R. Doc. No. R02-13; Filed September 24, 2001, 1:49 p.m.
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Title of Regulation: 9 VAC 20-70. Financial Assurance
Regulations for Solid Waste Disposal, Transfer and
Treatment Facilities (amending 9 VAC 20-70-10, 9 VAC 20-
70-50 through 9 VAC 20-70-75, 9 VAC 20-70-81, 9 VAC 20-
70-90, 9 VAC 20-70-111, 9 VAC 20-70-112, 9 VAC 20-70-
113, 9 VAC 20-70-150 through 9 VAC 20-70-230, [ 9 VAC
20-70-250,] and 9 VAC 20-70-260; adding 9 VAC 20-70-
290; repealing 9 VAC 20-70-41, 9 VAC 20-70-240, 9 VAC
20-70-280, and Appendices | through VI).

Statutory Authority: 88 10.1-1402 and 10.1-1410 of the Code
of Virginia.

Effective Date: November 21, 2001.

Summary:

The amendments require submission of documentation that
enables the department to verify that mechanisms are
funded to the required amounts, incorporate statutory
changes that have been enacted since the regulations were
last amended, and maintain consistency with federal
regulations.  Facilities that have statistically exceeded
groundwater protection standards will be required to
provide an additional $1 million of financial assurance using
any one of the available financial mechanisms.
Clarification is being provided as to when facilities will be
required to provide the additional financial assurance and
when a facility's obligation to provide the additional financial
assurance ends. Also, the local government financial test
is being modified so that those using a financial test that
assures between 20% and 43% of their total annual
revenue for environmental liabilites now will have the
option of obtaining a letter of credit in addition to the
options of establishing a restricted sinking fund or escrow
account.

Agency Contact: Copies of the regulation may be obtained
from Melissa Porterfield, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4238.

CHAPTER 70.
FINANCIAL ASSURANCE REGULATIONS FOR SOLID
WASTE [ DISPOSAL, TRANSFER AND TREATMENT ]
FACILITIES.

9 VAC 20-70-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings, unless the eontent context
clearly indicates otherwise:

"Abandoned facility" means any inactive solid waste
management facility that has not met closure and
post-closure care requirements.

“Active life” means the period of operation beginning with the
initial receipt of solid waste and ending at the completion of
closure activities required by 9 VAC 20-80-10 et seq. Active
life does not include the post-closure care monitoring period.

“Anniversary date” means the date of issuance of a financial
mechanism.

"Assets" means all existing and all probable future economic
benefits obtained or controlled by a particular entity.

"Authority" means an authority created under the provisions of
the Virginia Water and Waste Authorities Act, Chapter 51
(8 15.2-5100 et seq.) of Title 15.2 of the Code of Virginia, or, if
any such authority shall be abolished, the board, body, or
commission succeeding to the principal functions thereof or to
whom the powers given by the Virginia Water and Waste
Authorities Act to such authority shall be given by law.

"Board" means the Virginia Waste Management Board.

"Cash plus marketable securities” means all the cash plus
marketable securities held on the last day of a fiscal year,
excluding cash and marketable securities designed to satisfy
past obligations such as pensions.

"Closed facility" means a solid waste management facility that
has been properly secured in accordance with the faeility
elesureplan requirements of 9 VAC 20-80-10 et seq., 9 VAC
20-101-10 et seq., 9 VAC 20-120-10 et seq., or 9 VAC 20-
170-10 et seq. A closed facility may be undergoing
post-closure care.

"Closure” means the act of securing a solid waste
management facility pursuant to the requirements of this
chapter and any other applicable solid waste management
standards.

“Commercial transporter” means any person who transports
for the purpose of commercial carriage of solid wastes or
regulated medical wastes as cargo.

"Corrective action" means all actions necessary to mitigate
the public health or environmental threat from a release to the
environment of solid waste or constituents of solid waste from
an operating, abandoned, or closed solid waste management
facility and to restore the environmental conditions as
required.

“Current annual inflation factor” means the annual inflation
factor derived from the most recent Implicit Price Deflator for
Gross National Product published by the U.S. Department of
Commerce in its Survey of Current Business.
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"Current assets" means cash or other assets or resources
commonly identified as those which are reasonably expected
to be realized in cash or sold or consumed during normal
operating cycle of the business.

"Current closure cost estimate" means the most recent of the
estimates prepared in accordance with the requirements of
9 VAC 20-70-111.

“Current dollars” means the figure represented by the total of
the cost estimate multiplied by the current annual inflation
factor.

[ "Current year expenses for closure” means expenditures
documented by the facility during the previous fiscal year for
construction-related activities associated with closing the
facility. Expenses for closure must be detailed and identified
in an approved closure plan. ]

"Current liabilities" means obligations whose liquidation is
reasonably expected to require the use of existing resources
properly classifiable as current assets or the creation of other
current liabilities.

"Current post-closure cost estimate” means the most recent
of the estimates prepared in accordance with the
requirements of 9 VAC 20-70-112.

"Debt service" means the amount of principal and interest due
on a loan in a given time period, typically the current year.

"Deficit" means total annual revenues less total annual
expenditures.
"Department” means the Virginia Department of

Environmental Quality.

"Director” means the Director of

Environmental Quality.

of the Department

"Disposal" means the discharge, deposit, injection, dumping,
spilling, leaking or placing of any solid waste into or on any
land or water so that such solid waste or any constituent
thereof may enter the environment or be emitted into the air
or discharged into any waters.

"Facility" means any [ solid ] waste management facility
unless the context clearly indicates otherwise. [ The term
"facility” includes transfer stations. ]

"Federal agency" means any department, agency, or other
instrumentality of the federal government, any independent
agency, or establishment of the federal government including
any government corporation and the Government Printing
Office.

[ “Garbage-and-refuse-collection-and-disposal-system™means
dispese IG,I of eeeue,n & Ild' use-et EI% FOM-SO d;uaste & .d
connectiontherewith: |

"Governmental unit" means any department, institution or
commission of the Commonwealth and any public corporate
instrumentality thereof, and any district, and shall include local
governments.

"Groundwater" means any water, except capillary moisture or
unsaturated zone moisture, beneath the land surface in the
zone of saturation or beneath the bed of any stream, lake,
reservoir or other body of surface water within the boundaries
of this Commonwealth, whatever may be the subsurface
geologic structure in which such water stands, flows,
percolates or otherwise occurs.

"Hazardous waste" means a "hazardous waste" as defined by
the Virginia Hazardous Waste Management Regulations (
[ 9-VAC20-60-10 9 VAC 20-60-12 ] et seq.).

"Landfill" means a sanitary landfill, an industrial waste landfill,
or a construction/demolition/debris landfill—See as defined by
the Solid Waste Management Regulations (9 VAC 20-80-10
et seq.) ferfurtherdetail.

"Leachate"” means a liquid that has passed through or
emerged from solid waste and that contains soluble,
suspended, or miscible materials from such waste. Leachate
and any material with which it is mixed is solid waste; except
that leachate that is pumped from a collection tank for
transportation for disposal in an off-site facility is regulated as
septage, and leachate discharged into a wastewater
collection system is regulated as industrial wastewater.

"Liabilities" means probable future sacrifices of economic
benefits arising from present obligations to transfer assets or
provide services to other entities in the future as a result of
past transactions or events.

"Local government" means a county, city or town or any
authority, commission, or district created by one or more
counties, cities or towns.

"Net working capital" means current assets minus current
liabilities.

"Net worth" means total assets minus total liabilities and is
equivalent to owner's equity.

"Operator" means the person responsible for the overall
operation and site management of a solid waste management
facility.

"Owner" means; a person who owns a solid waste
management facility or part of a solid waste management
facility. For the purposes of this chapter, all individuals, [
mee;pera&ed—eempames—eepaﬁne#sh%ps corporations,
companies, partnerships ], societies or associations, and any
federal agency or governmental unit of the Commonwealth
having any title or interest in any garbage—and—refuse
eelleet&en—and—dﬁpesal—system— solid waste management

facility or the services or facilities to be rendered thereby shall
be considered an owner.

"Parent corporation” means a corporation that directly owns at
least 50% of the voting stock of the corporation that is the
facility owner or operator; the latter corporation is deemed a
"subsidiary" of the parent corporation.

"Permit" means the written permission of the director to own,
operate, modify, or construct a solid waste management
facility.
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"Person" means an individual, & corporation, a partnership, ar
association, a governmental body, a municipal corporation or
any other legal entity.

"Post-closure care" means the requirements placed upon an
owner or operator of a solid waste disposal facility after
closure to ensure environmental and public health and safety
are protected for a specified number of years after closure.

“Receiving facility” means a facility, vessel or operation that
receives solid wastes or regulated medical wastes
transported, loaded or unloaded upon the navigable waters of
the Commonwealth, to the extent allowable under state law,
by a commercial transporter. A receiving facility is considered
as a solid waste management facility. A facility that receives
solid waste from a ship, barge or other vessel and is
regulated under § 10.1-1454.1 of the Code of Virginia shall be
considered a transfer facility for purposes of this chapter.

"Regulated medical waste" means solid waste so defined te
be-regulated-medical-waste—in—PartH-of by the Regulated
Medical Waste Management Regulations (9 VAC 20-120-10
et seq.) as promulgated by the Virginia Waste Management
Board.

"Sanitary landfill" means an engineered land burial facility for
the disposal of solid waste which is so located, designed,
constructed and operated to contain and isolate the solid
waste so that it does not pose a substantial present or
potential hazard to human health or the environment.

"Signature" means the name of a person written with his own
hand.

"Site" means all land and structures, other appurtenances,
and improvements thereon used for treating, storing, and
disposing of solid waste. This term includes adjacent land
within the property boundary used for utility systems such as
repair, storage, shipping or processing areas, or other areas
incident to the management of solid waste.

"Solid waste" means any of those materials defined as "solid
waste" in the Virginia Waste Management Act and the
Virginia Solid Waste Management Regulations (9 VAC
20-80-10 et seq.).

"Solid waste disposal facility"” means a solid waste
management facility at which solid waste will remain after
closure.

"Solid waste management facility (SWMF)" means a site used
for planned treating, storing, transferring; or disposing of solid
waste. A facility may consist of several treatment, storage, or
disposal units.

"Storage" means the holding of waste, at the end of which the
waste is treated, disposed, or stored elsewhere.

"Substantial business relationship” means the extent of a
business relationship necessary under applicable Virginia law
to make a guarantee contract incident to that relationship
valid and enforceable. A "substantial business relationship"
shall arise from a pattern of recent and on-going business
transactions, in addition to the guarantee itself, such that a
currently existing business relationship between the guarantor
and the owner or operator is demonstrated to the satisfaction
of the director.

"Tangible net worth" means the tangible assets that remain
after deducting liabilities; such assets would not include
intangibles such as goodwill and rights to patents or royalties.

"Total expenditures" means all expenditures excluding capital
outlays and debt repayment.

"Total revenue" means revenue from all taxes and fees but
does not include the proceeds from borrowing or asset sales,
excluding revenue from funds managed on behalf of a
specific third party.

“Transfer station” means any solid waste storage or collection
facility at which solid waste is transferred from collection
vehicles to haulage vehicles for transportation to a central
solid waste management facility for disposal, incineration or
resource recovery.

"Treatment” means any method, technique, or process,
including but—nettimited—te incineration or neutralization,
designed to change the physical, chemical, or biological
character or composition of any waste to rerderitmere-stable
neutralize it or render it less hazardous or nonhazardous,
safer for transport, or more amenable to use, reuse,
reclamation or recovery.

"Unit" means a discrete area of
management of solid waste.

9 VAC 20-70-41. Analysis-ofthischapter- (Repealed.)

land used for the
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9 VAC 20-70-50. Applicability of chapter.

A. This chapter applies to all persons who own, operate, or
allow the following permitted or unpermitted [ waste

management | facilities to be operated on their property:

1. Solid waste treatment, transfer and disposal facilities
regulated under the Virginia Solid Waste Management
Regulations (9 VAC 20-80-10 et seq.);

2. Facilities regulated under the Vegetative Waste
Management and Yard Waste Composting Regulations
(9 VAC 20-101-10 et seq.); e

3. Medical waste treatment, transfer or disposal facilities
regulated under the Regulated Medical Waste
Management Regulations (9 VAC 20-120-10 et seq.)-; or

4. Receiving facilities as defined herein [ er—otherwise

| . ¢ Soli I eal
Wastes-on-State-Waters-Regulations{9-VAC-20-170-10-et
seer). |

B. Exemptions.

1. Owners or operators of facilities who are federal or state
government entities whose debts and liabilities are the
debts or liabilites of the United States or the
Commonwealth, are exempt from this chapter;

2. Owners and operators of facilities conditionally exempt
under 9 VAC 20-80-60 D of the Virginia Solid Waste
Management Regulations are exempt from this chapter so
long as they meet the conditions of the exemption;

3. Owners and operators of facilities that manage solely
wastes excluded under 9 VAC 20-80-150 or conditionally
exempt under 9 VAC 20-80-160 of the Virginia Solid Waste
Management Regulations are exempt from this chapter;

4. Owners or operators of [ regulated—medical—waste
management ] facilities exempt [ under 9 VAC 20-120-120 ]
or excluded under [ Article—2—PartH; 9 VAC 20-120-130 ]
of the Virginia Regulated Medical Waste Management
Regulations (9 VAC 20-120-10 et seq.) are exempt from
this chapter; and

5. Owners and operators of yard waste composting
facilities exempt under 9 VAC 20-101-60 and 9 VAC
20-101-70 of the Vegetative Waste Management and Yard
Waste Composting Regulations are exempt from this
chapter; and

6. Owners and operators of hazardous waste management
units regulated under the Virginia Hazardous Waste
Management Regulations ( [9MVAC—20-60-10 9 VAC

20-60-12 ] et seq.) are exempt from this chapter as far as
such units are concerned.

C. Owners and operators of facilities or units that treat or
dispose of wastes which are exempted from the Virginia
Hazardous Waste Management Regulations ([ 9-VAC
20-60-10 9 VAC 20-60-12] et seq.) are subject to these
regulations unless also exempted herein.

D. Facilities with separate ownership and operation. If
separate, nonexempt persons own and operate a [ waste
management | facility subject to this chapter, the owner and
operator shall be jointly and severally respensible liable for
meeting the requirements of this chapter. If either the owner
or operator is exempt, as provided in 9 VAC 20-70-50 B, then
the other person shall be [ respensible liable ] for meeting the
requirements of this chapter. If both the owner and the
operator are exempt, as provided in 9 VAC 20-70-50 B, then
the requirements of this chapter are not applicable to that

[ waste-management | facility.

E. Exemptions for facilities owned and operated by local
governments.

1. Closed facilities. Owners and operators of facilities who
are local governmental entities or regional authorities that
have completed [ the ] closure by October 9, 1994, are
exempt from all the requirements of this chapter, provided
they:

a. Have (i) disposed of less than 100 tons per day of solid
waste during a representative period prior to October 9,
1993; (ii) disposed of less than 100 tons per day of solid
waste each month between October 9, 1993, and April 9,
1994; (iii) ceased to accept solid waste prior to April 9,
1994; and (iv) whose units are not on the National Priority
List as found in Appendix B to 40 CFR Part 300; or

b. Have (i) disposed of more than 100 tons per day of
solid waste prior to October 9, 1993, and (ii) ceased to
accept solid waste prior to that date.

2. All other facilities. Owners and operators of facilities who
are local governmental entities or regional authorities that
are not exempt under subdivision 1 of this subsection are
subject to the requirements of this chapter enJdanruarny7;

9 VAC 20-70-60. Enforcement and appeal procedures;
offenses and penalties.

A. An enforcement action commences with a notice from the
department or its representative that there is information
indicating that a named party (i) is or may be in violation of a
law or regulation; or (ii) is not or may not be in compliance
with any existing requirement for obtaining or retaining a
permit or other benefit or right. The commencement of an
enforcement action is not a case decision. An enforcement
action ends when a case decision becomes final, either
administratively or on court review.
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B. All administrative enforcement actions and taken under this
chapter are subject to the provisions of the Waste
Management Act and § 10.1-1186 of the Code of Virginia. All
appeals taken from actions of the director relative to the
provisions of § 10.1-1457 of the Virginia Waste Management
Act and this chapter shall be governed by the Administrative
Process Act [ —Chapter1-1:1 ] (8 [ 9-6-314:2 2.2-4000 ] et seq.

[ yofFitle9 ] of the Code of Virginia[)] .

C. Orders. The exeeutive director is authorized to issue
orders to require any person to comply with this chapter as
stated or to require such steps he deems necessary to bring
about compliance. Orders—will-be—issued—in—written—form
through—ce FE IEEI a I. and i be. ssded aee. oFd—with

9 VAC 20-70-70. Suspensions and revocations.

The director may revoke, suspend, or amend any permit for
cause as set in § 10.1-1409 of the Code of Virginia and as
provided for in 9 VAC 20-80-600 and 9 VAC 20-80-620 of
[ the ] Virginia Solid Waste Management Regulations, 9 VAC
20-120-790 and 9 VAC 20-120-810 of the Regulated Medical
Waste [ Management ] Regulations, 9 VAC 20-101-200 of the
Vegetative Waste Management and Yard Waste Composting
Regulations, and [ 9-VAC-20-170-130-of the Fransportation-of
Seolid-and-Medical\Wastes-on-State-WatersRegulations any
other applicable regulations ]. Failure to provide or maintain
adequate financial assurance in accordance with these
regulations shall be a basis for revocation of such facility
permit. Failure to provide or maintain adequate financial
assurance in accordance with this chapter, taken with other
relevant facts and circumstances, may be a basis for
summary suspension of such facility permit pending a hearing
to amend or revoke the permit, or to issue any other
appropriate order.

9 VAC 20-70-75. Forfeitures.

Forfeiture of any financial obligation imposed pursuant to this
chapter shall not relieve any [ helder—ofa—permitissued
pursuant—to—the owner or operator of a solid waste
management facility from any obligations to comply with ]
provisions efPRart— of the Solid Waste Management
Regulations (9 VAC 20-80-10 et seq.) or Rarts M-and-X-of the
Regulated Medical Waste [Management] Regulations

(9 VAC 20-120-10 et seq.), [ the—TFranspertation-of-Seolid-and
Medical\Wastes-on-State-Waters-Regulations{9-VAC 20-170-

10-et-seq); | the Vegetative Waste Management and Yard
Waste Composting Regulations (9 VAC 20-101-10 et seq.),
[and any other applicable regulations ] or any other legal
obligations for the consequences of abandonment of any
facility.

9 VAC 20-70-81. General purpose and scope.

A. In order to assure that the costs associated with protecting
the public health and safety from the consequences of an
abandonment or a failure to properly execute closure,
post-closure care or corrective action at a [ selid—waste
management | facility are to be recovered from the owner or
operator, the owner or operator of such facility shall obtain
one, or a combination of the financial responsibility
mechanisms described in this part. Financial responsibility
mechanisms shall be in the amount [ ealeulated ] as [ in

equal to ] the cost estimate approved by the department using
the procedures set forth in Article 3 (9 VAC 20-70-111 et seq.)
of this part.

B. In the case of new facilities, the selected financial
responsibility mechanism or mechanisms shall be filed with
the Department of Environmental Quality as part of the permit
application procedures and prior to the issuance of an
operating permit.

C. In the case of existing facilities that become regulated as
the result of a regulatory amendment, the selected financial
responsibility mechanism shall be filed with the Department of
Environmental Quality within 480 120 days of the effective
date of the amendment.

D. The director may reject the proposed evidence of financial
responsibility if the mechanism or mechanisms submitted do
not adequately assure that funds will be available for closure,
post-closure care, or corrective action. The owner or operator
shall be notified in writing within 45 [ £28 60 ] days of receipt
of the a complete financial assurance [ mechanism
submission ] of the tentative decision to accept or reject the
proposed evidence.

9 VAC 20-70-90. Closure, post-closure
corrective action requirements.

care and

A. The owner or operator shall close his facility in a manner
that minimizes the need for further maintenance; and controls,
minimizes or eliminates, to the extent necessary to protect
human health and the environment, the post-closure escape
of uncontrolled leachate, surface runoff, or waste
decomposition products to the groundwater, surface water, or
to the atmosphere. [ The owner or operator shall close his
facility in accordance with all applicable regulations. ]

The closure standards applicable to the solid waste
management facilities are described in 9 VAC-20-80-200-B
9 VAC 20-80-210 B, 9-VAC-20-80-210-A-7 9 VAC 20-80-210
B 2, 9 VAC 20-80-250 E, 9 VAC 20-80-260 E, 9 VAC
20-80-270 E, 9 VAC 20-80-330 E, 9 VAC 20-80-340 E, 9-VAC
20-80-350 9 VAC 20-80-360 E, 9 VAC 20-80-370 E, 9 VAC
20-80-380 B, and 9 VAC 20-80-470 E of the Solid Waste
Management Regulations. The closure requirements
applicable to the regulated medical waste facilities are
specified in 9 VAC 20-120-290 of the Regulated Medical
Waste Management Regulations. The closure requirements
for vegetative waste management and yard waste composting
facilities are specified in 9 VAC 20-101-150 of the Vegetative
Waste Management and Yard Waste Composting

Regulations. [ Fhe—closure—requirements—for—receiving

faciliies—are—specified—in—9-VAC—20-170-90—A—of the
Regulations: |

B. Following closure of each solid waste disposal unit, the
owner or operator shall conduct post-closure care in
accordance with the requirements of 9 VAC 20-80-250 F,
9 VAC 20-80-260 F, or 9 VAC 20-80-270 F of the Solid Waste
Management Regulations, as applicable.

C. The owner or operator shall institute a corrective action
program when required to do so by 9 VAC 20-80-190, 9 VAC
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20-80-210 A% B 2, or 9 VAC 20-80-310 of the Solid Waste
Management Regulations, as applicable.

D. During any [ appeal re-examination ] of a determination of
the amount of financial assurance required, the owner or
operator of a landfill facility not closed in accordance with 9
VAC 20-80-10 et seq. shall demonstrate financial assurance
by using one or more of the approved mechanisms listed in
Article 4 (9 VAC 20-80-140 et seq.) of this part for the lesser
of the following:

1. The amount requested by the director [ - ; or ]
2. The following default amounts:
a. $200,000 per acre of fill for sanitary landfills [ - ; or ]

b. $150,000 per acre of fill for construction demolition
debris landfills and industrial landfills.

9 VAC 20-70-111. Cost estimate for facility closure.

A. The owner or operator shall have submit to the department
a detailed written cost estimate, in current dollars, of the cost
of closing the facility in accordance with the requirements of
9 VAC 20-70-90 A as part of any permit application, or at the
request of the director. The owner or operator shall also
submit to the department a revised cost estimate in current
dollars when requesting a permit modification that changes
the closure cost estimate. The closure cost estimate shall be
approved by the director.

1. The estimate shall equal the cost of final closure at the
point in the facility's active life when the extent and manner
of its operation would make closure the most expensive, as
indicated by its closure plan.

2. The closure cost estimate shall be based on the costs to
the owner or operator of hiring a third party to close the
facility. A third party may not be either a parent or a
subsidiary of the owner or operator.

3. The closure cost estimate may not incorporate any
salvage value that may be realized by the sale of wastes,
facility structures or equipment, land or other facility assets
at the time of partial or final closures.

B. During the active life of the facility, the owner or operator
shall adjust the closure cost estimate annually for inflation
within 60 days prior to the anniversary date of the
establishment of the financial mechanisms used to comply
with this pa#t chapter. For owners and operators using the
financial test or guarantee, the closure cost estimate shall be
updated for inflation within 30 days after the close of the
owner's or operator's fiscal year. The adjustment may shall
be made by recaleulating—the—maximum—costs—of closure—in
eurrent-dollars—or-by using an inflation factor derived from the

most recent Implicit Price Deflator for Gross National Product
published by the U.S. Department of Commerce in its Survey
of Current Business, as specified below. The inflation factor
is the result of dividing the latest published annual deflator by
the deflator for the previous year.

1. The first adjustment is made by multiplying the closure
cost estimate by the latest inflation factor. The result is the
adjusted closure cost estimate.

2. Subsequent adjustments are made by multiplying the
latest adjusted closure cost estimate by the latest inflation
factor.

C. During the active life of the facility, the owner or operator
shall revise the closure cost estimate no later than 30 days
after a revision has been made to the closure plan which
increases the cost of closure. If the owner or operator has an
approved closure plan, the closure cost estimate shall be
revised no later than 30 days after the closure plan has been
modified, if the change in the closure plan increases the cost
of closure. The revised closure cost estimate shall also be
adjusted for inflation as specified in subdivisions B 1 and B 2
of this section.

D. The owner or operator shall [ keep-atthe-facility maintain in

the facility's operating record ] the latest closure cost estimate
prepared in accordance with subsections A through C of this
section during the operating life of the facility.

E. The owner or operator of each [ solid ] waste management
unit shall establish financial assurance [ ferthe in ] current [
dollars for the ] cost of closure of the unit in compliance with
9 VAC 20-70-140. The owner or operator shall provide
continuous coverage for closure until released from financial
assurance requirements by the director.

F. The owner or operator may reduce request a reduction in
the closure cost estimate and the amount of financial
assurance provided under subsection E of this section, if the
cost estimate exceeds the maximum cost of closure at any
time during the remaining active life of the unit. The owner or

operator shall netify-the-director-that-thejustificationforthe
et £ 4 | i :

submit a revised cost estimate with the justification for the
reduction to the director when requesting a reduction in the
amount of the closure cost estimate and the amount of
financial assurance provided. The justification shall include
an itemization of all closure costs. No reduction request shall
be reviewed until a complete cost estimate acceptable to the
department has been submitted. A request for a reduction in
the closure cost estimate shall be reviewed in a timely
manner.

9 VAC 20-70-112. Cost estimate for facility post-closure.

A. The owner or operator shall have submit to the department
a detailed written estimate, in current dollars, of the cost of
hiring a third party to conduct post-closure care for the solid
waste disposal unit in compliance with the post-closure plan
required by 9 VAC 20-70-90 B. The post-closure cost
estimate used to demonstrate financial assurance shall
account for the total costs of conducting post-closure care,
including annual and periodic costs as described in the
post-closure plan over the entire post-closure care period.
The owner or operator shall aetify submit the estimate to the
director that and place the estimate has-been—placed in the
operating record. The post-closure cost estimate shall be
approved by the director.

1. The cost estimate for post-closure care shall be based
on the mest-expensive total costs of post-closure care
during the post-closure care period.
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2. During the active life of the solid waste disposal unit and
during the post-closure care period, the owner or operator
shall annually adjust the post-closure cost estimate
annually for inflation within 60 days prior to the anniversary
date of the establishment of the financial mechanism used
to comply with this part. For owners or operators using the
financial test or guarantee, the post-closure care cost
estimate shall be updated for inflation within 30 days after
the close of the owner's or operator's fiscal year. The
adjustment process to be used is described in 9 VAC
20-70-111 B.

3. The owner or operator shall increase the post-closure
care cost estimate and the amount of financial assurance
provided under subsection B of this section #-changes-in no
later than 30 days after a revision [ has-been-made ] to the
post-closure plan [ has been approved by the director ] or
where a change in the solid waste disposal unit conditions
increase the maximum costs of post-closure care.

4. The owner or operator may reduce request a reduction in
the post-closure cost estimate and the amount of financial
assurance provided under subsection B of this section if the
cost estimate exceeds the maximum costs of post-closure
care remaining over the post-closure care period. The

owner or operator shall netifiy—thedirector—that—the
justification—for—the—reduction—ofthe post-closure—cost

i i submit a revised post
closure cost estimate with the justification for the reduction
to the director when requesting a reduction in the amount of
the post-closure cost estimate and the amount of financial
assurance provided. The justification shall include an
itemization of all post-closure costs. No reduction request
shall be reviewed until a complete cost estimate acceptable
to the department has been submitted. A request for a
reduction in the post-closure cost estimate shall be
reviewed in a timely manner.

B. The owner or operator of each solid waste disposal unit
shall establish, in a manner under 9 VAC 20-70-140, financial
assurance [ in current dollars ] for the [ eurrent ] costs of
post-closure care as required under 9 VAC 20-70-90 B. The
owner or operator shall provide continuous coverage for
post-closure care until released from financial assurance
requirements for post-closure care by the director.

C. The owner or operator shall [ keep maintain in the facility's
operating record] the latest post-closure cost estimate
prepared in accordance with subsection B of this section
during the eperating active life of the facility and during the
entire post-closure care period [ at-a—place—specified-in-the
post-closureplan |.

9 VAC 20-70-113. Financial
action.

A. [ Upen-statistically-exceeding Within 120 days of a facility's

finding or the director's determining (whichever first occurs)
that ] Groundwater Protection Standards established as
required by 9 VAC 20-80-250 D 6, or Appendix 5.6 D of
9 VAC 20-80-10 et seq. as applicable [ have been statistically
exceeded ], an owner or operator of a landfill or other unit

subject to groundwater monitoring shall [ pest—$1-—millien

assurance for corrective

dellars provide additional ] financial assurance [ with in the
amount of $1 milion to ] the department using the
mechanisms listed under Article 4 (9 VAC 20-70-140 et seq.)
of this part. [ The director shall release the owner or operator
from this requirement after the director has determined:

1. The owner or operator is providing financial assurance
for a corrective action program using one or more
mechanisms listed under Article 4 (9 VAC 20-70-140 et
seq.) of this part, as required under 9 VAC 20-70-90 C and
subsections B and C of this section; or

2. The owner of operator has achieved compliance with
Groundwater Protection Standards by demonstrating that
concentrations of APPENDIX 5.1 constituents of 9 VAC 20-
80-10 et seq. have not exceeded the Groundwater
Protection Standards for a period of three consecutive
years using the appropriate statistical procedures and
performance standards. ]

A= B. An owner or operator of a solid waste management unit
required to undertake a corrective action program under
9 VAC 20-70-90 C shall have [ prepare and ] submit to the
director a detailed written estimate, in current dollars, of the
cost of hiring a third party to perform the corrective action.
The corrective action cost estimate shall account for the total
costs of corrective action activities as described in the
corrective action plan for the entire corrective action period.
The owner or operator shall notify the director that the
estimate has been placed in the operating record unless
corrective action is proceeding under Part IV of the Solid
Waste Management Regulations (9 VAC 20-80-10 et seq.). In
the latter case, the new corrective action cost estimate shall
be submitted to the director within 30 days of its preparation.
The corrective action cost estimate shall be approved by the
director.

1. The owner or operator shall arrually adjust the estimate
annually for inflation unti-the—corrective—action—program—is
completed within 60 days prior to the anniversary date of
the establishment of the financial mechanism used to
comply with this part until the corrective action program is
completed. For owners or operators using the financial test
or guarantee, the corrective action cost estimate shall be
updated for inflation within 30 days after the close of the
owner's or operator's fiscal year. The adjustment process
to be used is described in 9 VAC 20-70-111 B.

2. The owner or operator shall increase the corrective
action cost estimate and the amount of financial assurance
provided under subsection B of this section #-changes-in no
later than 30 days after revisions to the corrective action
program or where a change in the solid waste management
unit conditions increase the maximum costs of corrective
action.

3. The owner or operator may reduee request a reduction in
the amount of the corrective action cost estimate and the
amount of financial assurance provided under subsection B
of this section if the cost estimate exceeds the maximum
remaining costs of corrective action. The owner or operator

shall netify-the-directorthat the-justification-for-the reduction
of thecorrective—action—cost-estimate—and-the—amountof

francial | . :
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reecord submit a revised cost estimate with the justification
for the reduction to the director when requesting a
reduction in the amount of the corrective action cost
estimate and the amount of financial assurance provided.
The justification shall include an itemization of all corrective
action costs. No reduction request shall be reviewed until a
complete cost estimate acceptable to the department has
been submitted. A request for a reduction in the corrective
action cost estimate shall be reviewed in a timely manner.

B- C. The owner or operator of each solid waste management
unit required to undertake a corrective action program under
9 VAC 20-70-90 C shall establish financial assurance fer in
the amount specified by the most reeent recently approved
[ corrective—action | program [ plan cost estimate for the
selected remedy ] in accordance with 9 VAC 20-70-140. The
owner or operator shall provide continuous coverage for
corrective action until released from financial assurance
requirements for corrective action by the director.

9 VAC 20-70-150. Trust fund.

A. [ Fhe An ] owner or operator [ ef—a—solid—waste

ity ] may satisfy the requirements of this
article by establishing a trust fund that conforms to the
requirements of this section and by submitting an originally
signed duplicate triplicate of the trust agreement to the
director. [ The owner or operator shall also place a copy of the
trust agreement into the facility's operating record. ] The
trustee for the trust fund shall be a bank or financial institution
that has the authority to act as a trustee and whose trust
operations are regulated and examined by the
Commonwealth of Virginia.

B. Payments into the trust fund shall be made annually by the
owner or operator over the useful active or the remaining life
of the solid waste management facility unit, whichever is
shorter;. In the case of a trust fund for closure or post-closure
care, erover this is known as the “pay-in period.” In the case
of a trust fund for corrective action for known releases, the
“corrective action pay-in period” is one-half of the estimated
length of the corrective action program in—the—case—of

ee#eeﬂ#e—aeﬂen—fe#knpmm—@eases#hs—pened%—hemaﬁer

C. If a trust fund is used to demonstrate financial assurance
for closure and post-closure care:

1. For a new facility, the first payment shall be made at
least 60 days before the initial receipt of waste for
treatment or disposal. A receipt from the trustee for this
payment shall be submitted by the owner or operator to the
director before this initial receipt of waste. For an existing
facility, permitted or unpermitted, the first payment is due
on the effective date of the trust agreement.

2. The first payment shall be at least equal to the current
closure cost and, if applicable, post-closure care estimate
divided by the number of years in the pay-in period. The
amount of the first payment shall be determined by the
formula:

First payment is the Cost Estimate or CE

Total Years TY

where CE is the current closure and post-closure cost
estimate and TY is the number of years in the pay-in
period. Subsequent payments shall be made no later than
30 days after each anniversary date of the first payment.

The amount of each subsequent payment shall be
determined by this formula:
Next-payment=CE-CV
Y
Next Payment  Cost Estimate - Current  or  CE-
is the Value of the trust fund CcVv
Remaining Years RY

where CE is the current closure and post-closure care cost
estimate (updated for inflation), CV is the current value of
the trust fund, and RY is the number of years remaining in
the pay-in period.

D. For a trust fund used to demonstrate financial assurance
for corrective action, the first payment into the trust fund shall
be at least equal to one-half of the current cost estimate for
corrective action divided by the number of years in the
corrective action pay-in period as defined in subsection B of

this section. The amount of subsequent payments shall be
determined by the following formula:
Next-payment=RB-CV
¥
Next The most recent estimate of the trust fund
paymentis  balance - the Current Value of the trust fund
Corrective Action Remaining Years
Or RB-CV
CARY

where RB is the most recent estimate of the required trust
fund balance for corrective action (i.e., the total costs that will
be incurred during the second half of the corrective action
period), CV is the current value of the trust fund, and CARY is
the number of years remaining on the pay-in period. The
initial payment into the trust fund shall be made no later than
120 days after the corrective action remedy has been
selected.

E. The owner or operator must submit to the director [ re-less

than-15-days ] prior to the anniversary date:

1. The calculation for determining the appropriate payment
amount into the trust;

2. A statement from the trustee documenting the current
fund value used to calculate the appropriate trust payment
(this is the CV value); and

3. A statement from the trustee indicating the amount of the
deposit into the trust fund.

E- F. If the owner or operator establishes a trust fund after
having used one or more alternate mechanisms specified in
this section, the initial payment into the trust fund shall be at
least the amount that the fund would contain if the trust fund

Virginia Register of Regulations

366



Final Regulations

were established initially and annual payments made
according to the specifications of this section, as applicable.

£ G. The owner or operator may accelerate payments into
the trust fund or he may deposit the full amount of the cost
estimate at the time the fund is established. However, the
value of the fund shall be maintained at no less than the value
would have been if annual payments were made as specified
in subsections B through E F of this section, as applicable.
Owners and operators of solid waste management units other
than landfills shall deposit the full amount of the cost estimate
at the time the fund is established.

G- H. Whenever the cost estimate changes after the pay-in
period is completed, the owner or operator shall compare the
new estimate with the trustee's most recent annual valuation
of the trust fund. If the value of the fund is less than the
amount of the new cost estimate, the owner or operator shall,
within 60 days of the change in the cost estimate, deposit a
sufficient amount into the fund so that its value after payment
at least equals the amount of the new estimate, or obtain
other financial assurance as specified in this article to cover
the difference. If the value of the trust fund is greater than the
total amount of the cost estimate, the owner or operator may
submit a written request to the director for release of the
amount that is in excess of the cost estimate.

H- 1. If the owner or operator substitutes other financial
assurance as specified in this article for all or part of the trust
fund, he may submit a written request to the director for
release of the amount in excess of the current cost estimate
covered by the trust fund.

+ J. Within 60 days after receiving a request from the owner
or operator for release of funds specified in subsections G
through H and | of this section, the director will instruct the
trustee to release to the owner or operator such funds as the
director deems appropriate, if any, in writing.

& K. After beginning closure or during the period of
post-closure care [ or corrective action ], an owner or operator
or any other person authorized to conduct closure [ e , ]
post-closure care, [ or corrective action ] may request
reimbursement for closure [ ex, ] post-closure [, or corrective
action ] expenditures by submitting itemized bills to the
director. Requests for reimbursement will be granted by the
director only if sufficient funds are remaining in the trust fund
to cover the remaining costs of closure, post-closure care, or
corrective action. [ Reimbursements will not be made from the
trust fund until the pay-in period is complete. ] Within 60 days
after receiving bills for closure [ ef , ] post-closure care [, or
corrective action ] activities, the director shall instruct the
trustee to make reimbursements in those amounts as the
director determines are in accordance with the closure or
post-closure plan or are otherwise justified.

K- L. The director shall agree to terminate the trust when:

1. The owner or operator substitutes alternate financial
assurance as specified in this article; or

2. The director notifies the owner or operator that he is no
longer required by this article to maintain financial
assurance for the closure, post-closure care or corrective
action.

£ M. The wording of the trust agreement shall be identical to
the wording specified in Appendix-+ 9 VAC 20-70-290 A and
the trust agreement shall be accompanied by a formal
certification of acknowledgment. Schedule A of the trust
agreement, as described in Appendix-t 9 VAC 20-70-290 A,
shall be updated within 60 days after a change in the amount
of the current cost estimate covered by the agreement.

9 VAC 20-70-160. Surety bond guaranteeing payment or
performance.

A. An owner or operator may demonstrate financial assurance
for closure or post-closure care by obtaining a payment or
performance surety bond that satisfies the requirements of
this section. An owner or operator may demonstrate financial
assurance for corrective action by obtaining a performance
bond which conforms to the requirements of this section. [ A
copy of the bond shall be placed in the facility's operating
record. ]

1. An owner or operator of a new facility shall submit the
original bond to the director at least 60 days before the date
on which waste is first received for treatment or disposal.
In case of existing facilities, the owner or operator who
substitutes a surety bond for another financial assurance
mechanism already in place shall submit the bond to the
director at least 30 days before the expiration date of the
previous mechanism.

2. The bond shall be effective before the initial receipt of
waste; January 7, 1998; or the expiration date of the
previous assurance mechanism, whichever is later, or no
later than 120 days after the corrective action remedy has
been selected.

3. The surety company issuing the bond shall, at a
minimum, be among those listed as acceptable sureties on
federal bonds in Circular 570 of the U.S. Department of
Treasury and must be licensed pursuant to Chapter 10
(8 38.2-1000 et seq.) of Title 38.2 of the Code of Virginia.

[ 4. The owner or operator shall submit with the bond
evidence that the power of attorney of the attorney-in-fact
executing the bond is recorded pursuant to § 38.2-2416 of
the Code of Virginia. ]

B. The surety bond shall name the facility operator or owner
as the principal and name the Department of Environmental
Quality, Commonwealth of Virginia as the obligee.

C. The penal sum of the bond shall be in an amount at least
equal to the current closure, post-closure care or corrective
action cost estimate, whichever is applicable.

D. The term of the a closure bond shall be for the active life of
the [ waste-management ] facility for which a permit is applied
by the owner or operator through the closure period. A bond
used for post-closure care assurance shall extend through the
post-closure period. A bond used for corrective action shall
extend through the corrective action period.

E. The bond shall guarantee that the owner or operator will:

1. Perform final closure, post-closure care, or corrective
action in accordance with the closure or post-closure plan
and other requirements in any permit for the facility;
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2. Perform final closure, post-closure care, or corrective
action following an order to begin closure, post-closure, or
corrective action issued by the director or by a court, or
following issuance of a notice of termination of the permit;
or

3. Provide alternate financial assurance as specified in this
article within 60 days after receipt by the director of a notice
of cancellation of the bond from the surety.

F. The surety will become liable on the bond obligation when
the owner or operator fails to perform as guaranteed by the
bond.

G. Within 10 days after commencement of a voluntary or
involuntary proceeding under Title 11 (Bankruptcy), U.S.
Code, naming an owner or operator as debtor, the owner or
operator shall notify the director by certified mail of such
commencement.

G- H. The owner or operator shall establish a standby trust
fund. The standby trust fund shall meet the requirements of
9 VAC 20-70-150 except the requirements for initial payment
and subsequent annual payments.

H- |. Payments made under the terms of the bond will be
deposited by the surety directly into the standby trust fund.
Payments from the trust fund shall be approved by the
trustee.

+ J. If upon amendment of the permit, the cost estimate
increases to an amount greater than the amount of the penal
sum of the bond, the owner or operator shall, within 60 days
after the increase, cause the penal sum of the bond to be
increased to an amount at least equal to the new estimate or
obtain other financial assurance, as specified in this article to
cover the increase. Whenever the cost estimate decreases,
the penal sum may be reduced to the amount of the cost
estimate following written approval by the director. Notice of
an increase or decrease in the penal sum shall be sent to the
director by certified mail within 60 days after the change.

3 K. The bond shall remain in force for its term unless the
surety sends written notice of cancellation by certified mail to
the owner or operator and to the director. Cancellation
cannot occur, however:

1. During the 120 days beginning on the date of receipt of
the notice of cancellation by the director as shown on the
signed return receipt; or

2. While an enforcement procedure action is pending.

K- L. [ Following—a-determination-that-the-ewner-or-operator
fai : . |

enforcement—order- In
operator to comply with the final closure, post-closure care or
corrective action requirements, the director shall request the
surety to perform or cause to have performed closure, post-
closure, or corrective action. ] As an alternative to performing
final closure [ e, ] post-closure [ , or corrective action ], the

surety may forfeit the full amount of the penal sum to the
Department of Environmental Quality, Commonwealth of
Virginia.

£ M. The owner or operator may cancel the bond if the
director has given prior written consent based on receipt of
evidence of alternative financial assurance as specified in this
article or if the owner or operator is no longer required to
demonstrate financial responsibility.

M: N. The director will notify the surety if the owner or
operator provides alternate financial assurance as specified in
this article.

N: O. The surety will not be liable for deficiencies in the
performance of closure by the owner or operator after the
owner or operator has been notified by the director that the
owner or operator is no longer required by this article to
maintain financial assurance for closure or post-closure care
of the facility.

©- P. In regard to closure or post-closure performed either by
the owner or operator or by the surety, proper final closure of
a solid waste management facility shall be deemed to have
occurred when the director determines that final closure or

[ Q. In regard to corrective action performed by either the
owner or operator or by the surety, completion of a corrective
action plan of a solid waste management facility shall be
deemed to have occurred when the director determines that
corrective action has been completed.

Q- R.] The director [ shallealler may ] cash the surety bond if
it is not replaced 30 days prior to expiration with alternate
financial assurance acceptable to the director or if the owner
or operator fails to fulfill the conditions of the bond.

P- [ R- S.] The wording of the surety bond shall be identical to
the wording specified in Apperdixt 9 VAC 20-70-290 B.

9 VAC 20-70-170. Letter of credit.

A. An owner or operator [ efa—solid—waste—management
faeility ] may satisfy the requirements of this article by
obtaining an irrevocable standby letter of credit that satisfies
the requirements of this section and by submitting the original
letter of credit to the director. [ A copy of the letter of credit
shall be placed in the facility's operating record. ] The letter of
credit shall be effective before the initial receipt of waste or
before January 7, 1998, whichever is later, in case of closure
and post-closure care, or no later than 120 days after the
corrective action remedy has been selected. The issuing
institution shall be a bank or other financial institution that has
the authority to issue letters of credit and whose letter of
credit operations are regulated and examined by the
Commonwealth of Virginia, by a federal agency, or by an
agency of another state.

B. The letter of credit shall be irrevocable and issued for a
period of at least one year in an amount at least equal to the
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current cost estimate for closure, post-closure care, or
corrective action, whichever [ is ] applicable. The letter of
credit shall provide that the expiration date will be
automatically extended for a period of at least one year. If the
issuing institution decides not to extend the letter of credit
beyond the current expiration date it shall, at least 120 days
before the date, notify both the owner or operator and the
director by certified mail of that decision. The 120-day period
will begin on the date of receipt by the director as shown on
the signed return receipt. Expiration cannot occur, however,
while an enforcement procedure action is pending. H-the
letter—ef—epem{—is—eaneeled—by Within 60 days of receipt of
notice from the issuing institution that it does not intend to
extend the letter of credit, the owner or operator shall obtain
alternate financial assurance and submit it to the director.

C. Whenever the cost estimate increases to an amount
greater than the amount of credit, the owner or operator shall,
within 60 days of the increase, cause the amount of credit to
be increased to an amount at least equal to the new estimate
or obtain other financial assurance as specified in this article
to cover the increase. = Whenever the cost estimate
decreases, the letter of credit may be reduced to the amount
of the new estimate following written approval by the director.
The issuing institution shall send the notice of an increase or
decrease in the amount of the credit to the director by certified
mail within 60 days of the change.

D. [ Fellowinga-determination-that In the event of failure of ]
the owner or operator [ hasfailed-toperferm to comply with
the final ] closure post -closure [ care ] or correctlve actlon [m
: ]
requwements the director m“—d;aw—en [ slt}aH—eaH—eiC may ]
cash the letter of credit.

E. The owner or operator may cancel the letter of credit only if
alternate financial assurance acceptable to the director is
substituted as specified in this article or if the owner or
operator is released by the director from the requirements of
this chapter.

F. The director shall return the original letter of credit to the
issuing institution for termination when:

1. The owner or operator substitutes acceptable alternate
financial assurance for closure, post-closure care, or
corrective action as specified in this article; or

2. The director notifies the owner or operator that he is no
longer required by this article to maintain financial
assurance for closure [ ef , ] post-closure [ , or corrective
action ] of the facility.

G. The owner or operator shall establish a standby trust fund.
The standby trust fund shall meet the requirements of 9 VAC
20-70-150 except the requirements for initial payment and
subsequent annual payments.

H. Payments made under the terms of the letter of credit will
be deposited by the [ surety issuing institution ] directly into
the standby trust fund. Payments from the trust fund shall be
approved by the [ trustee director ].

I. The director [ shalleall-er may ] cash the letter of credit if it
is not replaced [ 30 days ] prior to [ 38-days-of | expiration with
alternate financial assurance acceptable to the director.

G- J. The wording of the letter of credit shall be identical to the
wording specified in the-AppendixH 9 VAC 20-70-290 C.

9 VAC 20-70-180. Certificate of deposit ef—acceptable
colateral.

A. An owner or operator of a [ selid-waste—management |

facility (with the exception of sanitary Iandfllls) may satisfy the
requirements of this article, wholly or in part, by filing-with-the
director-a-collateral-bond-payable assigning all rights, title and
interest of a certificate of deposit to the Department of
Environmental  Quality, ~Commonwealth of Virginia,
conditioned so that the owner or operator shall comply with
the closure, post-closure care or corrective action plan filed
for the site. The amount of the berd certificate of deposit
shall be at least equal to the estimated closure, post-closure
care or corrective action cost for the site for which the permit
application has been filed or any part thereof not covered by
other financial responsibility mechanisms. [

bend [ The owner or operator shall maintain the ] certificate
of deposit [ shall-be for-the-term-of-thepermit-or until proper

final closure, post-closure care or corrective action is

completed—whiehever—eemes—last%ueh—bend—shau—be

assignment and the certificate of deposit, if applicable, must
be submitted to the department to prove that the certificate of
deposit has been obtained and meets the requirements of this
section. A copy of the certificate of deposit shall be
maintained in the facility's operating record. ]

B B. The owner or operator shall be entitled to demand,
receive and recover the interest and income from said
mechanisms the certificate of deposit as it becomes due and
payable as long as the market value of the mechanisms
certificate of deposit plus any other mechanisms used
continue to at least equal the amount of the estimated current
closure, post-closure care, or corrective action cost.

E—TFhe-owner-or-operatorshall-also-be-permitted-to-replace
f hani ; i hani :
| | ot

director-and-the state-treasurer:

E- C. In the event of failure of the owner or operator to comply
with the final closure, post-closure care or corrective action
requirements, the director shall declare—said—ecollateral
forfeited-and-shall-request-the-state-treasurer-to-convert-said

" ; I | : bt i
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purposes [ eallor | césh the certificate of deposit.

[ D. The owner or operator shall establish a standby trust
fund. The standby trust fund shall meet the requirements of
9 VAC 20-70-150 except the requirements for initial payment
and subsequent annual payments.

E. Payments made under the terms of the certificate of
deposit will be deposited by the issuing institution directly into
the standby trust fund. Payments from the trust fund shall be
approved by the director.

B- F. ] The wording of the assignment shall be identical to the
wording specified in 9 VAC 20-70-290 D.

9 VAC 20-70-190. Insurance.

A. An owner or operator may demonstrate financial assurance
for closure, post-closure care or corrective action by obtaining
insurance which conforms to the requirements of this section.
The insurance shall be effective before the initial receipt of
waste or before January 7, 1998, whichever is later, in the
case of closure and post-closure care, or no later than 120
days after the corrective action remedy has been selected. At
< , ; " :

excess—or-surplus—ines—insurer—in-one—or-more-states: The
insurer must be licensed pursuant to Chapter 10 (§ 38.2-1000
et seq.) of Title 38.2 of the Code of Virginia. The owner or
operator shall retify provide the director thata with an original
signed copy of the insurance policy has—been—placed and
place a copy in the operating record. The department shall
be listed as an additional insured on the policy, but the
department will not be obligated for payment of the premium
in any manner.

B. The insurance policy shall guarantee that funds will be
available to close the solid waste management unit whenever
final closure occurs, [ ef ] to provide post-closure care for the
solid waste disposal unit whenever the post-closure care
period begins, [ or to perform corrective action whenever the
corrective action period begins, ] whichever is applicable.
The policy shall also guarantee that once closure [ o, ]
post-closure care [, or corrective action ] begins, the insurer
will be responsible for the paying eut-of funds to the owner or
operator or other person authorized to conduct closure [ e, ]
post-closure care, [ or corrective action ] up to an amount
equal to the face amount of the policy.

C. The insurance policy shall be issued and maintained for a
face amount at least equal to the current cost estimate for
closure [ er, ] post-closure care, [ or corrective action, ]
whichever is applicable. The term face amount means the
total amount the insurer is obligated to pay under the policy.
Actual payments by the insurer will not change the face
amount although the insurer's future liability will be lowered by
the amount of the payments.

D. [ Ar-ewneroroperator—or-any-other-person-adthorized-to
conduct—closure—or—post-closure—care—may—receive

i i [}
© .'bH sements—o e.esu e—oF—post-closure—expe dtu.les
whichever-is ap.plleab e—Requestsfor+e LEsement wi .be
gra 'teﬁ? b.* the-insurer o I’ the Femaming naueﬁe IE - poHey

policy shall provide that the insurer will pay closure, post-
closure, or corrective action expenditures, whichever is
applicable, on behalf of the owner or operator or any other
person authorized to conduct closure, post-closure care, or

corrective action. Justification and documentation of the
expenditures must be submitted to and approved by the
director. Requests for payment will be granted by the insurer
only if the remaining value of the policy is sufficient to cover
the remaining costs of closure, post-closure care, or
corrective action, or if the director approves the payment.
The insurer shall notify the director when a payment has been
made. ]

E. Each policy shall contain a provision allowing assignment
of the policy to a successor owner or operator. Such
assignment may be conditional upon consent of the insurer,
provided that such consent is not unreasonably refused.

F. The insurance policy shall provide that the insurer may not
cancel, terminate or fail to renew the policy except for failure
to pay the premium. The automatic renewal of the policy
shall, at a minimum, provide the insured with the option of
renewal at the face amount of the expiring policy. If there is a
failure to pay the premium, the insurer may cancel the policy
by sending notice of cancellation by certified mail to the owner
and operator and to the director 120 days in advance of
cancellation. H-the-insurercaneels Within 60 days of receipt
of notice from the insurer that it does not intend to renew the
policy, the owner or operator shall obtain alternate financial

assurance as-specified—in—this—section and submit it to the

director.

G. For insurance policies providing coverage for post-closure
care, commencing on the date that liability to make payments
pursuant to the policy accrues, the insurer will thereafter
annually increase the face amount of the policy. Such
increase shall be equivalent to the face amount of the policy,
less any payments made, multiplied by an amount equivalent
to 85% of the most recent investment rate or of the equivalent
coupon-issue yield announced by the U.S. Treasury for
26-week Treasury securities.

H. The owner or operator may cancel the insurance policy
only if alternate financial assurance is substituted as specified
in this article, or if the owner or operator, is no longer required
to demonstrate financial responsibility.

[ 1. Within 10 days after commencement of a voluntary or
involuntary proceeding under Title 11 (Bankruptcy) of the U.S.
Code, naming an owner or operator as debtor, the owner or
operator shall notify the director by certified mail of such
commencement.

+ J. ] The wording of the insurance certificate shall be
identical to the wording specified in Appendix+ 9 VAC 20-
70-290 E.
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9 VAC 20-70-200. Corporate financial test.

An owner or operator may satisfy the requirements for
financial assurance by demonstrating that he passes a
financial test as specified in this section. To pass this test the
owner or operator shall meet the following criteria:

1. Financial component.

a. The owner or operator shall satisfy one of the following
three conditions:

(1) Supply documentation demonstrating that the
owner or operator has a current rating for its mest
recent-bond-issuance senior unsubordinated debt of
AAA, AA, A, or BBB as issued by Standard and Poor's
or Aaa, Aa, A or Baa as issued by Moody's;

(2) A ratio of less than 1.5 comparing total liabilities to
net worth; or

(3) A ratio of greater than 0.10 comparing the sum of
net income plus depreciation, depletion and
amortization, minus $10 million, to total liabilities.

b. The tangible net worth of the owner or operator shall
be greater than the sum of the current closure,
post-closure care, corrective action cost estimates and
any other environmental obligations covered by a
financial test plus $10 million.

c. The owner or operator shall have assets located in the
United States amounting to at least the sum of current
closure, post-closure care, corrective action cost
estimates and any other environmental obligations
covered by a financial test as described in subdivision 3
of this section.

2. Reporting requirements.

a. To demonstrate that he meets the financial
component, the owner or operator shall submit the
following items to the director [ and place copies of the
items in the facility's operating record ]:

(1) A An original letter signed by the owner's or
operator's chief financial officer and worded as
specified in Appenrdix 9 VAC 20-70-290 F.

(2) A copy of the independent certified public
accountant's unqualified opinion of the owner's or
operator's financial statements for the latest completed
fiscal year except as provided in subdivision 2 a (2) (a)
of this section:

(@ To be eligible to use the financial test, the
owner's or operator's financial statements referenced
in subdivision 2 of this section shall receive an
unqualified opinion from the independent certified
public accountant. An adverse opinion, disclaimer of
opinion, or other qualified opinion will be cause for
disallowance. The director may evaluate qualified
opinions on a case by case basis and allow use of
the financial test in cases where the director deems
that the matters which form the basis for the
qualification are insufficient to warrant disallowance
of the test. If the director does not allow use of the

test, the owner or operator shall provide alternate
financial assurance as specified in this article.

(b) (Reserved.)

(3) A copy of the owner's or operator's audited
financial statements for the latest completed fiscal
year.

3} (4) If the chief financial officer's letter providing
evidence of financial assurance includes financial data
that are different from data in the audited financial
statements referred to in subdivision 2 a (2) of this
section or any other audited financial statement or data
filed with the Securities Exchange Commission (SEC),
a special report from the owner's or operator's
independent certified public accountant to the owner or
operator is required stating that:

(a) He has compared the data in the chief financial
officer's letter derived from the independently
audited, year-end financial statements for the latest
fiscal year with the amounts in such financial
statements; and

(b) In connection with that examination, no matters
came to his attention which caused him to believe
that the data in the chief financial officer's letter
should be adjusted.

(5) A certification from the corporation’s chief financial
officer stating the method for funding closure and post-
closure costs, and the amount currently designated for
closure and post-closure costs in the corporation’s
[ budget financial statements ] worded as specified in
9 VAC 20-70-290 H.

b. An owner or operator shall submit the items specified
in subdivision 2 of this section before the initial receipt of
waste or before January 7, 1998, whichever is later in the
case of closure; post-closure care, or no later than 120
days after the corrective action remedy has been
selected. If the owner or operator changes the financial
assurance mechanism to corporate financial test from
any other mechanism, the owner or operator shall submit
the items specified in subdivision 2 of this section at least
60 days before the date that the former assurance
expires.

c. After the initial submission of items specified in
subdivision 2 of this section, the owner or operator shall
update the information and submit updated information to
the director within 90 days following the close of the
owner or operator's fiscal year. This information must
consist of all three five items specified in subdivision 2 of
this section.

d. The owner or operator is no longer required to submit
the items specified in subdivision 2 of this section when:

(1) He substitutes alternate financial assurance as
specified in this article; or

(2) He is released from the requirements of this article
by the director.
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e. If the owner or operator no longer meets the
requirements of subdivision 1 of this section, the owner
or operator shall, within 120 days following the close of
the owner or operator's fiscal year, obtain alternative
financial assurance that meets the requirements of this
article, notify the director that the owner or operator no
longer meets the criteria of the financial test and submit
the alternate assurance documentation.

f. The director may, based on a reasonable belief that the
owner or operator may no longer meet the requirement of
this article, require reports of financial condition at any
time from the owner or operator in addition to those
specified in subdivision 2 of this section. If the director
finds, on the basis of such reports or other information,
that the owner or operator no longer meets the
requirements of subdivision 1 of this section, the owner
or operator shall provide alternate financial assurance as
specified in this article within 30 days after notification of
such a finding.

g. The director may disallow use of this test on the basis
of qualifications in the opinion expressed by the
independent certified public accountant in his report on
examination of the owner's or operator's financial
statements (see subdivision 2 a (2) of this section). An
adverse opinion or a disclaimer of opinion will be cause
for disallowance. The director will evaluate other
qualifications on an individual basis. The owner or
operator shall provide alternate financial assurance as
specified in this article within 30 days after notification of
the disallowance.

3. Calculation of costs to be assured. When calculating the
current cost [ ; ] estimates for closure, post-closure care,
corrective action, or the sum of the combination of such
costs to be covered, and any other environmental
obligations assured by a financial test referred to in
subdivision 1 of this section, the owner or operator must
include cost estimates required for municipal solid waste
management facilities under this part, as well as cost
estimates required for the following environmental
obligations, if it assures them through a financial test
obligations associated with underground injection control
(UIC) facilities under 40 CFR 144.62, petroleum
underground storage tank facilities under 46-CFR-Par-280
9 VAC 25-590-10 et seq., [ above ground storage tank
facilities under 9 VAC 25-640-10 et seq.), ] polychlorinated
biphenyls (PCB) storage facilities under 40 CFR Part 761,
and hazardous waste treatment, storage, and disposal
facilities under 40 CFR Parts 264 and 265.

4. During the period of post-closure care, the director may
approve a decrease in the current post-closure cost
estimate for which this test demonstrates financial
assurance if the owner or operator demonstrates to the
director that the amount of the cost estimate exceeds the
remaining cost of the post-closure care.

9 VAC 20-70-210. Local government financial test.

An owner or operator that satisfies the requirements of
subdivisions 1 through 3 of this section may demonstrate
financial assurance [ using the local government financial

test] up to the amount specified in subdivision 4 of this
section.

1. Financial component.

a. The owner or operator shall satisfy the provisions of
subdivision 1 a of this section, as applicable:

(1) If the owner or operator has outstanding, rated,
general obligation bonds that are not secured by
insurance, a letter of credit, or other collateral or
guarantee, he shall have supply the director with
documentation demonstrating that the owner or
operator has a current rating of Aaa, Aa, A, or Baa, as
issued by Moody's, or AAA, AA, A, or BBB, as issued
by Standard and Poor's on all such general obligation
bonds; or

) (2) If the owner or operator does not have
outstanding, rated general obligation bonds, he shall
satisfy each of the following financial ratios based on
the owner's or operator's most recent audited annual
financial statement:

(a) A ratio of cash plus marketable securities to total
expenditures greater than or equal to 0.05; and

(b) A ratio of annual debt service to total
expenditures less than or equal to 0.20.

b. The owner or operator shall prepare his financial
statements in conformity with Generally Accepted
Accounting Principles for governments and have its
financial statements audited by an independent certified
public accountant or by the Auditor of Public Accounts.

c. An owner or operator is not eligible to assure its
obligations under this section if he:

(2) Is currently in default on any outstanding general
obligation bonds;

(2) Has any outstanding general obligation bonds rated
lower than Baa as issued by Moody's or BBB as issued
by Standard and Poor's;

(3) Operated at a deficit equal to 5.0% or more of total
annual revenue in each of the past two fiscal years; or

(4) Receives an adverse opinion, disclaimer of opinion,
or other qualified opinion from the independent
certified public accountant or Auditor of Public
Accounts auditing its financial statement as required
under subdivision 1 b of this section. However, the
director may evaluate qualified opinions on a
case-by-case basis and allow use of the financial test
in cases where the director deems the qualification
insufficient to warrant disallowance of the test.

2. Public notice component. The local government owner
or operator shall place a reference to the closure,
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post-closure care, or corrective action costs assured
through the financial test into [ the ] next comprehensive
annual financial report (CAFR) after January 7, 1998, or
prior to the initial receipt of waste at the facility, whichever
is later. Disclosure shall include the nature and source of
closure and post-closure requirements, the reported liability
at the balance sheet date, the estimated total closure and
post-closure care cost remaining to be recognized, the
percentage of landfill capacity used to date, and the
estimated landfill life in years. A reference to corrective
action cost shall be placed in CAFR no later than 120 days
after the corrective action remedy has been selected in
accordance with 9 VAC 20-80-310. For the first year the
financial test is used to assure costs at a particular facility,
the reference may instead be placed in the operating
record until issuance of the next available CAFR if timing
does not permit the reference to be incorporated into the
most recently issued CAFR or budget. For closure and
post-closure care costs, conformance with Government
Accounting Standards Board Statement 18 assures
compliance with this public notice component.

3. Recordkeeping and reporting requirements.

a. The local government owner or operator must place
submit to the department the following items [ and place
copies of the items in the facility's operating record ] :

(1) A An original letter signed by the local
government's chief financial officer that: worded as
specified in 9 VAC 20-70-290 G.

(2) The local government's independently audited
year-end financial statements for the latest fiscal year,
including the unqualified opinion of the auditor who
must be an independent, certified public accountant or
an appropriate state agency that conducts equivalent
comprehensive audits;

(3) A report to 