Regents of the University of California v. Bakke
MR. JUSTICE BLACKMUN.

| participate fully, of course, in the opinion, ante p. 438 U. S. 324, that bears the names of my
Brothers BRENNAN, WHITE, MARSHALL, and myself. | add only some general observations
that hold particular significance for me, and then a few comments on equal protection. Page 438
U. S. 403

At least until the early 1970's, apparently only a very small number, less than 2%, of the
physicians, attorneys, and medical and law students in the United States were members of what
we now refer to as minority groups. In addition, approximately three-fourths of our Negro
physicians were trained at only two medical schools. If ways are not found to remedy that
situation, the country can never achieve its professed goal of a society that is not race-conscious.

| yield to no one in my earnest hope that the time will come when an "affirmative action™
program is unnecessary and is, in truth, only a relic of the past. | would hope that we could reach
this stage within a decade, at the most. But the story of Brown v. Board of Education, 347 U. S.
483 (1954), decided almost a quarter of a century ago, suggests that that hope is a slim one. At
some time, however, beyond any period of what some would claim is only transitional
inequality, the United States must and will reach a stage of maturity where action along this line
is no longer necessary. Then persons will be regarded as persons, and discrimination of the type
we address today will be an ugly feature of history that is instructive, but that is behind us.

The number of qualified, indeed highly qualified, applicants for admission to existing medical
schools in the United States far exceeds the number of places available. Wholly apart from racial
and ethnic considerations, therefore, the selection process inevitably results in the denial of
admission to many qualified persons, indeed, to far more than the number of those who are
granted admission. Obviously, it is a denial to the deserving. This inescapable fact is brought into
sharp focus here because Allan Bakke is not himself charged with discrimination, and yet is the
one who is disadvantaged, and because the Medical School of the University of California at
Davis itself is not charged with historical discrimination.

One theoretical solution to the need for more minority Page 438 U. S. 404 members in higher
education would be to enlarge our graduate schools. Then all who desired and were qualified
could enter, and talk of discrimination would vanish. Unfortunately, this is neither feasible nor
realistic. The vast resources that apparently would be required simply are not available. And the
need for more professional graduates, in the strict numerical sense, perhaps has not been
demonstrated at all.

There is no particular or real significance in the 84-16 division at Davis. The same theoretical,
philosophical, social, legal, and constitutional considerations would necessarily apply to the case
if Davis' special admissions program had focused on any lesser number, that is, on 12 or 8 or 4
places or, indeed, on only 1.
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It is somewhat ironic to have us so deeply disturbed over a program where race is an element of
consciousness, and yet to be aware of the fact, as we are, that institutions of higher learning,
albeit more on the undergraduate than the graduate level, have given conceded preferences up to
a point to those possessed of athletic skills, to the children of alumni, to the affluent who may
bestow their largess on the institutions, and to those having connections with celebrities, the
famous, and the powerful.

Programs of admission to institutions of higher learning are basically a responsibility for
academicians and for administrators and the specialists they employ. The judiciary, in contrast, is
ill-equipped and poorly trained for this. The administration and management of educational
institutions are beyond the competence of judges and are within the special competence of
educators, provided always that the educators perform within legal and constitutional bounds.
For me, therefore, interference by the judiciary must be the rare exception, and not the rule.

I, of course, accept the propositions that (a) Fourteenth Amendment rights are personal; (b) racial
and ethnic distinctions, Page 438 U. S. 405 where they are stereotypes, are inherently suspect
and call for exacting judicial scrutiny; (c) academic freedom is a special concern of the First
Amendment; and (d) the Fourteenth Amendment has expanded beyond its original 1868 concept,
and now is recognized to have reached a point where, as MR. JUSTICE POWELL

states, ante at 438 U. S. 293, quoting from the Court's opinion in McDonald v. Santa Fe Trail
Transp. Co., 427 U. S. 273, 427 U. S. 296 (1976), it embraces a "broader principle.”

This enlargement does not mean for me, however, that the Fourteenth Amendment has broken
away from its moorings and its original intended purposes. Those original aims persist. And that,
in a distinct sense, is what "affirmative action,” in the face of proper facts, is all about. If this
conflicts with idealistic equality, that tension is original Fourteenth Amendment tension,
constitutionally conceived and constitutionally imposed, and it is part of the Amendment's very
nature until complete equality is achieved in the area. In this sense, constitutional equal
protection is a shield.

| emphasize in particular that the decided cases are not easily to be brushed aside. Many, of
course, are not precisely on point, but neither are they off point. Racial factors have been given
consideration in the school desegregation cases, in the employment cases, in Lau v. Nichols, 414
U. S. 563 (1974), and in United Jewish Organizations v. Carey, 430 U. S. 144 (1977). To be
sure, some of these may be "distinguished" on the ground that victimization was directly present.
But who is to say that victimization is not present for some members of today's minority groups,
although it is of a lesser and perhaps different degree. The petitioners in United Jewish
Organizations certainly complained bitterly of their reapportionment treatment, and | rather
doubt that they regard the "remedy" there imposed as one that was "to improve™ the group's
ability to participate, as MR. JUSTICE POWELL describes it, ante at 438 U. S. 305. And surely.
in Lau v. Nichols, we looked to ethnicity. Page 438 U. S. 406

| am not convinced, as MR. JUSTICE POWELL seems to be, that the difference between the
Davis program and the one employed by Harvard is very profound, or constitutionally
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significant. The line between the two is a thin and indistinct one. In each, subjective application
is at work. Because of my conviction that admission programs are primarily for the educators, |
am willing to accept the representation that the Harvard program is one where good faith in its
administration is practiced, as well as professed. | agree that such a program, where race or
ethnic background is only one of many factors, is a program better formulated than Davis' two-
track system. The cynical, of course, may say that, under a program such as Harvard's, one may
accomplish covertly what Davis concedes it does openly. | need not go that far, for, despite its
two-track aspect, the Davis program, for me, is within constitutional bounds, though perhaps
barely so. It is surely free of stigma, and, as in United Jewish Organizations, | am not willing to
infer a constitutional violation.

It is worth noting, perhaps, that governmental preference has not been a stranger to our legal life.
We see it in veterans' preferences. We see it in the aid-to-the-handicapped programs. We see it in
the progressive income tax. We see it in the Indian programs. We may excuse some of these on
the ground that they have specific constitutional protection or, as with Indians, that those
benefited are wards of the Government. Nevertheless, these preferences exist, and may not be
ignored. And in the admissions field, as | have indicated, educational institutions have always
used geography, athletic ability, anticipated financial largess, alumni pressure, and other factors
of that kind.

| add these only as additional components on the edges of the central question as to which I join
my Brothers BRENNAN, WHITE, and MARSHALL in our more general approach. It is
gratifying to know that the Court at least finds it constitutional for an academic institution to take
race and ethnic background into consideration as one factor, among many, in Page 438 U. S. 407
the administration of its admissions program. | presume that that factor always has been there,
though perhaps not conceded or even admitted. It is a fact of life, however, and a part of the real
world of which we are all a part. The sooner we get down the road toward accepting and being a
part of the real world, and not shutting it out and away from us, the sooner will these difficulties
vanish from the scene.

| suspect that it would be impossible to arrange an affirmative action program in a racially
neutral way and have it successful. To ask that this be so is to demand the impossible. In order to
get beyond racism, we must first take account of race. There is no other way. And in order to
treat some persons equally, we must treat them differently. We cannot -- we dare not -- let the
Equal Protection Clause perpetuate racial supremacy.

So the ultimate question, as it was at the beginning of this litigation, is: among the qualified, how
does one choose?

A long time ago, as time is measured for this Nation, a Chief Justice, both wise and far-sighted,
said:

"In considering this question, then, we must never forget, that it is a constitution we are
expounding.”



McCulloch v. Maryland, 4 Wheat. 316, 17 U. S. 407 (1819) (emphasis in original). In the same
opinion, the Great Chief Justice further observed:

"Let the end be legitimate, let it be within the scope of the constitution, and all means which are
appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the
letter and spirit of the constitution, are constitutional."

Id. at 17 U. S. 421. More recently, one destined to become a Justice of this Court observed:

"The great generalities of the constitution have a content and a significance that vary from age to
age."

B. Cardozo, The Nature of the Judicial Process 17 (1921). Page 438 U. S. 408
And an educator who became a President of the United States said:

"But the Constitution of the United States is not a mere lawyers' document: it is a vehicle of life,
and its spirit is always the spirit of the age."

W. Wilson, Constitutional Government in the United States 69 (1911).
These precepts of breadth and flexibility and ever-present modernity are basic to our

constitutional law. Today, again, we are expounding a Constitution. The same principles that
governed McCulloch's case in 1819 govern Bakke's case in 1978. There can be no other answer.


https://supreme.justia.com/cases/federal/us/17/316/case.html
https://supreme.justia.com/cases/federal/us/17/316/case.html#407
https://supreme.justia.com/cases/federal/us/17/316/case.html#421

