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certain digital transmissions by cer-
tain Noncommercial Licensees in ac-
cordance with the provisions of 17
U.S.C. 114, and the making of ephem-
eral recordings by certain Noncommer-
cial Licensees in accordance with the
provisions of 17 U.S.C. 112(e), during
the period 2003-2004.

§263.2 Definitions.

For purposes of this part, the fol-
lowing definition shall apply:

A Noncommercial Licensee is a person
or entity that has obtained a compul-
sory license under 17 U.S.C. 114 and the
implementing regulations therefor, or
that has obtained a compulsory license
under 17 U.S.C. 112(e) and the imple-
menting regulations therefor to make
ephemeral recordings for use in facili-
tating such transmissions, and—

(a) Is exempt from taxation under
section 501 of the Internal Revenue
Code of 1986 (26 U.S.C. 501);

(b) Has applied in good faith to the
Internal Revenue Service for exemp-
tion from taxation under section 501 of
the Internal Revenue Code and has a
commercially reasonable expectation
that such exemption shall be granted;
or

(c) Is a State or possession or any
governmental entity or subordinate
thereof, or the United States or Dis-
trict of Columbia, making trans-
missions for exclusively public pur-
poses.

§263.3 Royalty rates and terms.

A Noncommercial Licensee shall in
every respect be treated as a ‘‘Li-
censee’” under part 262 of this chapter,
and all terms applicable to Licensees
and their payments under part 262 of
this chapter shall apply to Non-
commercial Licensees and their pay-
ment, except that a Noncommercial Li-
censee shall pay royalties at the rates
applicable to such a ‘‘Licensee,’” as cur-
rently provided in §261.3(a), (c), (d) and
(e) of this chapter, rather than at the
rates set forth in §262.3(a) through (d)
of this chapter.
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PART 270—NOTICE AND RECORD-
KEEPING REQUIREMENTS FOR
STATUTORY LICENSES

Sec.

270.1 Notice of use of sound recordings
under statutory license.

270.2 Reports of use of sound recordings
under statutory license for preexisting
subscription services.

270.3 Reports of use of sound recordings
under statutory license for nonsubscrip-
tion transmission services, preexisting
satellite digital audio radio services, new
subscription services and business estab-
lishment services.

270.4 Reports of use of sound recordings
under statutory license prior to April 1,
2004.

270.5 Designated collection and distribution
organizations for records of use of sound
recordings under statutory license.

AUTHORITY: 17 U.S.C. 702.

SOURCE: 69 FR 11527, Mar. 11, 2004, unless
otherwise noted.

§270.1 Notice of use of sound record-
ings under statutory license.

(a) General. This section prescribes
rules under which copyright owners
shall receive notice of use of their
sound recordings when used under ei-
ther section 112(e) or 114(d)(2) of title
17, United States Code, or both.

(b) Definitions. (1) A Notice of Use of
Sound Recordings under Statutory Li-
cense is a written notice to sound re-
cording copyright owners of the use of
their works under section 112(e) or
114(d)(2) of title 17, United States Code,
or both, and is required under this sec-
tion to be filed by a Service in the
Copyright Office.

(2) A Service is an entity engaged in
either the digital transmission of
sound recordings pursuant to section
114(d)(2) of title 17 of the United States
Code or making ephemeral
phonorecords of sound recordings pur-
suant to section 112(e) of title 17 of the
United States Code or both. For pur-
poses of this section, the definition of a
Service includes an entity that trans-
mits an AM/FM broadcast signal over a
digital communications network such
as the Internet, regardless of whether
the transmission is made by the broad-
caster that originates the AM/FM sig-
nal or by a third party, provided that
such transmission meets the applicable
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requirements of the statutory license
set forth in 17 U.S.C. 114(d)(2). A Serv-
ice may be further characterized as ei-
ther a preexisting subscription service,
preexisting satellite digital audio radio
service, nonsubscription transmission
service, new subscription service, busi-
ness establishment service or a com-
bination of those:

(1) A preexisting subscription service is
a service that performs sound record-
ings by means of noninteractive audio-
only subscription digital audio trans-
missions, and was in existence and
making such transmissions to the pub-
lic for a fee on or before July 31, 1998,
and may include a limited number of
sample channels representative of the
subscription service that are made
available on a nonsubscription basis in
order to promote the subscription serv-
ice.

(ii) A preexisting satellite digital audio
radio service is a subscription satellite
digital audio radio service provided
pursuant to a satellite digital audio
radio service license issued by the Fed-
eral Communications Commission on
or before July 31, 1998, and any renewal
of such license to the extent of the
scope of the original license, and may
include a limited number of sample
channels representative of the sub-
scription service that are made avail-
able on a nonsubscription basis in
order to promote the subscription serv-
ice.

(iii) A nonsubscription transmission
service is a service that makes non-
interactive nonsubscription digital
audio transmissions that are not ex-
empt under section 114(d)(1) of title 17
of the United States Code and are made
as part of a service that provides audio
programming consisting, in whole or in
part, of performances of sound record-
ings, including transmissions of broad-
cast transmissions, if the primary pur-
pose of the service is to provide to the
public such audio or other entertain-
ment programming, and the primary
purpose of the service is not to sell, ad-
vertise, or promote particular products
or services other than sound record-
ings, live concerts, or other music-re-
lated events.

(iv) A new subscription service is a
service that performs sound recordings
by means of noninteractive subscrip-
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tion digital audio transmissions and
that is not a preexisting subscription
service or a preexisting satellite digital
audio radio service.

(v) A business establishment service is a
service that makes ephemeral
phonorecords of sound recordings pur-
suant to section 112(e) of title 17 of the
United States Code and is exempt
under section 114(d)(1)(C)(iv) of title 17
of the United States Code.

(c) Forms and content. A Notice of Use
of Sound Recordings Under Statutory
License shall be prepared on a form
that may be obtained from the Copy-
right Office website or from the Licens-
ing Division, and shall include the fol-
lowing information:

(1) The full legal name of the Service
that is either commencing digital
transmissions of sound recordings or
making ephemeral phonorecords of
sound recordings under statutory li-
cense or doing both.

(2) The full address, including a spe-
cific number and street name or rural
route, of the place of business of the
Service. A post office box or similar
designation will not be sufficient ex-
cept where it is the only address that
can be used in that geographic loca-
tion.

(3) The telephone number and fac-
simile number of the Service.

(4) Information on how to gain access
to the online website or homepage of
the Service, or where information may
be posted under this section concerning
the use of sound recordings under stat-
utory license.

(5) Identification of each license
under which the Service intends to op-
erate, including identification of each
of the following categories under which
the Service will be making digital
transmissions of sound recordings: pre-
existing subscription service, pre-
existing satellite digital audio radio
service, nonsubscription transmission
service, new subscription service or
business establishment service.

(6) The date or expected date of the
initial digital transmission of a sound
recording to be made under the section
114 statutory license and/or the date or
the expected date of the initial use of
the section 112(e) license for the pur-
pose of making ephemeral
phonorecords of the sound recordings.
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(7) Identification of any amendments
required by paragraph (f) of this sec-
tion.

(d) Signature. The Notice shall in-
clude the signature of the appropriate
officer or representative of the Service
that is either transmitting the sound
recordings or making ephemeral
phonorecords of sound recordings under
statutory license or doing both. The
signature shall be accompanied by the
printed or typewritten name and the
title of the person signing the Notice
and by the date of the signature.

(e) Filing notices; fees. The original
and three copies shall be filed with the
Licensing Division of the Copyright Of-
fice and shall be accompanied by the
filing fee set forth in §201.3(c) of this
chapter. Notices shall be placed in the
public records of the Licensing Divi-
sion. The address of the Licensing Divi-
sion is: Library of Congress, Copyright
Office, Licensing Division, 101 Inde-
pendence Avenue, SE, Washington, DC
20557-6400.

(1) A Service that, prior to April 12,
2004, has already commenced making
digital transmissions of sound record-
ings pursuant to section 114(d)(2) of
title 17 of the United States Code or
making ephemeral phonorecords of
sound recordings pursuant to section
112(e) of title 17 of the United States
Code, or both, and that has already
filed an Initial Notice of Digital Trans-
mission of Sound Recordings Under
Statutory License, and that intends to
continue to make digital transmissions
or ephemeral phonorecords following
July 1, 2004, shall file a Notice of Use of
Sound Recordings under Statutory Li-
cense with the Licensing Division of
the Copyright Office no later than July
1, 2004.

(2) A Service that, on or after July 1,
2004, commences making digital trans-
missions and ephemeral phonorecords
of sound recordings under statutory li-
cense shall file a Notice of Use of
Sound Recordings under Statutory Li-
cense with the Licensing Division of
the Copyright Office prior to the mak-
ing of the first ephemeral phonorecord
of the sound recording and prior to the
first digital transmission of the sound
recording.

(3) A Service that, on or after July 1,
2004, commences making only ephem-

37 CFR Ch. Il (7-1-13 Edition)

eral phonorecords of sound recordings,
shall file a Notice of Use of Sound Re-
cordings under Statutory License with
the Licensing Division of the Copyright
Office prior to the making of the first
ephemeral phonorecord of a sound re-
cording under the statutory license.

(f) Amendment. A Service shall file a
new Notice of Use of Sound Recordings
under Statutory License within 45 days
after any of the information contained
in the Notice on file has changed, and
shall indicate in the space provided by
the Copyright Office that the Notice is
an amended filing. The Licensing Divi-
sion shall retain copies of all prior No-
tices filed by the Service.

[69 FR 11527, Mar. 11, 2004, as amended at 69
FR 13127, Mar. 19, 2004]

§270.2 Reports of use of sound record-
ings under statutory license for pre-
existing subscription services.

(a) General. This section prescribes
rules under which preexisting subscrip-
tion services shall serve copyright own-
ers with notice of use of their sound re-
cordings, what the content of that no-
tice should be, and under which records
of such use shall be kept and made
available.

(b) Definitions. (1) A Collective is a col-
lection and distribution organization
that is designated under the statutory
license, either by settlement agree-
ment reached under section 114(f)(1)(A)
or section 114(f)(1)(C)(i) of title 17 of
the United States Code and adopted
pursuant to 37 CFR 251.63(b), or by deci-
sion of a Copyright Arbitration Roy-
alty Panel (CARP) under section
114(£)(1)(B) or section 114(f)(1)(C)(ii), or
by an order of the Librarian pursuant
to 17 U.S.C. 802(f).

(2) A Report of Use of Sound Recordings
Under Statutory License is the report of
use required under this section to be
provided by a Service transmitting
sound recordings and making ephem-
eral phonorecords therewith under
statutory licenses.

(3) A Service is a preexisting subscrip-
tion service, as defined in 17 U.S.C.
114(j)(A1).

(c) Service. Reports of Use shall be
served upon Collectives that are identi-
fied in the records of the Licensing Di-
vision of the Copyright Office as having
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