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BBenenue

M3ydeHue 3apy0eXHOro KOHCTUTYLIMOHHOTO TIpaBa — BaxXHOE
HarlpaBjeHNe I0PUANIECKOrO 1 MOJUTONIOrnIeckKoro oopaszoBanus. Kpo-
M€ TOr0 YTO OHO pa3BMBaeT OOIIYyI0 NPO(eCCHOHAIbHYIO KYJIbTYPY
JNOOOro IOpUCTa M IIOJMTOJIOra, HeMaJlOBaXKeH M MPUKJIAAHOM Xapak-
TepP COOTBETCTBYIOUIUX 3HAHWI. Bo-mepBbIX, A TeX CTYAEHTOB, KO-
TOpPBIE TOTOBSIT Ce0S K IUIUIOMATUYECKOM M WHOM 3apyOekHOoi padore,
a BO-BTOPBIX, B CBSI3U C IIOCTOSIHHOM MOTPEOHOCTBIO B CPaBHUTEIbHOM
aHaln3e OTCYCCTBEHHBIX M 3apy0eXKHBIX MHCTUTYTOB KOHCTUTYLIMOH-
Horo mipaBa. Poccusi BcTaja Ha MyTh JEMOKPaTUYECKOTO pPa3BUTUS,
YUYUTBIBAIOIIETO MUPOBOM OITBIT, M €il MOCTOSTHHO IIPUXOIMUTCSI COBEp-
IIEHCTBOBAaTh CBOIO MPABOBYIO M ITOJUTHYECKYIO CHUCTEMY B COOTBET-
CTBUU C MEHSIOIIUMUCS YCIOBUSIMU.

M3noxeHne MaTepuaja B JAHHOM y4eOHMKE CBOOOTHO OT KaKMX-
JIM00 WIEOJOTUYECKUX YCTAHOBOK, W TIPEXIE BCETO — METOJ0JIOTUN
M3y4YEeHUsI TOCYyIapCTBa C Y3KOKJIACCOBBIX MO3ULIMIA. ABTOPHI MCXOISAT
M3 OOIIeneMOKPAaTUISCKONM KOHIIEIIIIMKM OOecIiedeHns] M 3alllUThl MpaB
YyeJjioBeKa Kak INIaBHOM (PYHKIIMM IIPAaBOBOIO TOCyJapcTBa U KPUTUYEC-
KOTO OTHOIIIEHUSI KO BCEM TOTaJUTAapHBIM (hopMaM OpTraHU3aIUU Tocy-
JapCTBEHHOW BiacTv. Takas METOMOJIOTHSI HE HaBs3bIBAeT IIPEIB3SI-
TBIX JOTM CTYIEHTY, OHa OCTaBJISIET €My BO3MOXKHOCTb CaMOCTOSITE/Ib-
HO OCMBICIMBATh KOHCTUTYLHUOHHO-IIPABOBBIE MHCTHUTYTHI C TOYKM
3peHUs] UX 1EJIeCO00PA3ZHOCT B KOHKPETHBIX UCTOPUUYECKUX YCITOBUSIX.
B 1O Xe Bpems coxpaHseTcs oOlas JOMUHAHTa CpaBHUTEIbHO-TIpa-
BOBOTO aHa/n3a, MO3BOJISIONIas OlleHNBAaTh KOHKPETHBIE HOPMBI U MH-
CTUTYTHI IO YIJIOM 3peHUsI Haubojee IepeloBbIX M PacHpOCTpaHEH-
HBIX TIPEACTaBICHUN O JEeMOKpaTUU.

B coBpeMeHHOM MUpe HacuMTHIBaeTcs CBbIme 190 He3aBUCUMBIX
rocynapctB. EcTecTBeHHO, 4TO HEBO3MOXHO OCBETUTh B YICOHUKE BCE
0COOEHHOCTH KOHCTUTYLIMOHHOTO CTPOsI KaXIoro m3 Hux. Jla B a3ToM u
HeT HeoOxoaumocTu. CTyneHThl JOJIKHBI TTPUOOPECTH OOIIUE MOHSITUS
00 OCHOBHBIX MHCTUTYTaX KOHCTUTYLIMOHHOTO IIpaBa B CPaBHUTEIBHOM
TUTaHe, YTO TTO3BOJIMT MM ITOJYYUTH CBOCOOpPA3HBIA "KiIo4" K MOHWUMAa-
HMIO TOCYIapCTBEHHOIO CTPOs JII00OI cTpaHBl. B TO Xe BpeMsI B UHTe-
pecax Oosiee YIyOJIGHHOTO M LIEJIbHOTO, KOMIUIEKCHOTO TIpeacTaBiie-
HUSI O TOCYIapCTBEHHOM CTpPOE€ BEAYIIMX CTpaH B YYEOHMK BBEICHBI
miaBel 0 CIIA, Benukoopuranuu, ®PI', ®pannuu, Uranuu, dmo-
Huu, Ucnanuun, Munuu, KHP. CneuuanbHbie T1aBbl colepXar peruo-
HaJIbHbIe 0030pbl OCHOBHBIX KOHCTUTYLIMOHHO-IIPABOBBIX MHCTUTYTOB.

M. B. barnaii,
yjeH-KoppecroHaeHT PAH,
npodgeccop






I'maBa 1. IlpeameT, NICTOYHUKU U cUCTeMa
KOHCTUTYLIMOHHOI'O MpaBa 3apyOeXHBIX CTpaH

§ 1. IIpeaMeT KOHCTUTYIHOHHOTO MpaBa
3apyO0eKHBIX CTpPaH

Bosnuknosenue u 360404Uss KOHCMUMYUUOHHO20 NPABA
3apyoOedNcHbIX cCmpaH

KoHctuTynimonHoe mpaBo 3apyOekHBIX CTpaH C(HOPMHUPOBAIOCH
KaKk caMOCTOsITeJibHAasi M aBTOHOMHasl OTpacjb HAlMOHAJILHOIO MpaBa
Ha pyoexe XVIII u XIX cronetuit. D10 CcBsI3aHO cO creuMdUKON U
COLMANIbHBIM TIpeJHa3HAaYeHUEM KOHCTUTYLIMOHHOTO IpaBa, KOTOpOe
MPU3BAaHO OTrPAIUTh W 3aIIUTUTh MHTEPECHl YeJIOBEKAa OT BO3MOXKHBIX
HETIPaBOMEPHBIX MOKYIIEHUN CO CTOPOHBI TOCYAapcTBa, €r0 OPraHOB U
JIOJDKHOCTHBIX JIMLL. JIJIs 3TOro HeoOXOAMMO OrpaHUYeHue MyOJUYHOMN
BJIACTU CTPOTMMHU paMKaMu IpaBa, U TeM Oojiee — MpeceyeHue BO3-
MOXHOCTHU 3JI0YNOTPeOJIeHUIT U MPOU3BOJa C €€ CTOPOHBI.

B ycioBusx rocnoacrsa abconoTU3Ma WM AECIIOTUYECKON BJac-
TH BO3MOXXHOCTh (POPMUPOBAHUST 0COO0I CUCTEMBI HOPM, KOTOPBIE T0JI-
>KHbBI OTPAaHUYUTH 3TY BJIACTh, ObUTa MOYTH UCKIIOYEHA. DTO, KOHEYHO,
He O3HayaeT, YTO Te WJIM UHbIe MHCTUTYThl KOHCTUTYLIMOHHOTO IpaBa
HE MODIJIM MOSIBUTHCS B CPABHUTEJIBHO AajiekoM MpoliyioM. OHU 3HaKO-
Mbl 1 [peBHeit Dinane u IpeBHeMy PuMy, oTKyna MpUIIUIO MOHSITHE
"neMokpatus”, a Takxe psia npyrux. Jlo cux mop B BenukoGputaHuu
K YMCJIy OCHOBOIIOJIATaloIIUX aKTOB KOHCTUTYLIMOHHOTO 3HauyeHUs OT-
HocdaT Beimkyo xaptuio BojibHOCTel MoaHHa beszemenbHOro, mpu-
Hsaryio B 1215 r., XaGeac kopmyc akr (Habeas Corpus Act), mpuHs-
ThIA B 1679 T., M psiag OPYrMX HOPMATMBHBIX IPAaBOBBIX aKTOB, M3IaH-
HBIX ellle B 3MOXYy cpeaHeBeKoBbs. OJHAKO TOJbKO CBEpXeHUe
abcoJioTU3Ma M JUKBUIAIMS [ECHOTUYECKUX PEXUMOB CO3Jalu pe-
aJibHbIE YCJIOBUS M TIPEATNIOCHUIKY A1 DOPMUPOBAHUS KOHCTUTYLIMOH-
Horo TipaBa. OHM CTaJIM pelIalolIMM YCJIOBUEM MOSIBJIEHUS 0CO00M cuc-
TEMBbI MTPABOBbIX HOPM, KOTOpbIe MPU3BaHbl ObLIM YTBEPAUTH KaK BBIC-
1IMe ILEHHOCTU CBOOOMY WHAMBWIA, MpaBa W CBOOOIBI 4ejgoBeKa M
MOAYMHUTH 3TUM BBICHIAM ILIEHHOCTSIM MOPSAOK (hOPMUPOBAHUS, Opra-
HU3alMI0 U OCYILIECTBJIECHUE TOCYIapCTBEHHOU BJIACTHU.

CraHoOBJIeHWE KOHCTUTYLIMOHHOTO TIpaBa KaK OTPacjiv HallMOHAJb-
HOTO MpaBa — 93TO CPABHUTEJbHO JUIMTEJbHBIM U JajeKo He Bceraa
MPSIMOJIMHEMHBIN TTPOLIeCC CA0XKEHUS OTAEJbHBIX HOPM U MHCTUTYTOB B
CHUCTEMY, PETYJIUPYIOLIYI0O KOHCTUTYLIMOHHO-MPABOBbIE OTHOLIeHUs. Tem
HE MeHee MOXHO C OOJbIION M0Jieli YBEpEeHHOCTH TOBOPUTH O TOM,
YTO MMEHHO 3M0Xxa aHTU(hEONATbHBIX OCBOOOAUTETBbHBIX PEBOJIOLUN
cTaja TMepUoJOM YTBEPXKACHUS KOHCTUTYLIMOHHOIO MpaBa B KayecTBe
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CaMOCTOSITEJIbBHOM U Belyllledl OTpaciyd HAallMOHAJIbHOTO MpaBa BO BCEX
NepeaoBbIX cTpaHax Mupa. KoHeYHO, OCHOBHbIE MPUHUMWMBLI U UHCTH-
TYTbl KOHCTUTYLIMOHHOTO TpaBa BO3HUKAJM U CKJIAAbIBAJUCh HE Ha
nycrom Mmecte. VX yTBEpXKIEHUIO CIOCOOCTBOBAIM DPalUKaIbHbIE M3-
MEHEHHUSI B OOLIECTBEHHOW XW3HU, BBIIAIOLIMECS HAyYHbIE NOCTHUXKE-
HUSI B TIO3HAHUU OKPYXXAIOIIEro MUpa, akTUBHAsI TBOpUYECKas qesTeb-
HOCTb BBIJAIONIMXCS MBICIUTENEN MPOILIOro, MCCIeI0BaBIIMX MECTO U
poJib YeJ0oBeKa B OOLIECTBE M TOCYAApCTBE, CTPEMUBUIMXCS PACKPBITh
MPUYMHBI TIOSIBJICHUSI U CYLIECTBOBAaHUS MyOJIWYHON BJIACTHU, TIPUHIIU-
bl B3aMMOOTHOIIEHUN MEXIY YeJTOBEKOM UM TOCYIapCTBOM.

HMMeHHO B 3moXy, MPEeIlIecTBYIONIYI0 OCBOOOAWUTEIbHBIM pPEBO-
JIIOIMSM, CKJIaJbIBAIOTCS KOHIIETILIMU, CYIIECTBEHHO BaXkKHbIe IJIsi Hop-
MUMPOBaHMSI KOHCTUTYLIMOHHOTO TpaBa. B BenmkoOputaHum yTBepxkae-
Hue Xabeac KOpPIIyC akKTa IIPUBEJIO K BO3HMKHOBEHUIO OJHOIO M3 Ta-
KWX BEOYIIUX MPUHIIMIIOB COBPEMEHHOTO KOHCTUTYLMOHHOTO IpaBa,
KaK TapaHTus JUJYHOW cBoOonbl. Takxke B BenukoOpuranuum cchopmm-
poBaJlach KOHIIEMIIMS BEPXOBEHCTBA MapjaMeHTa KaK opraHa HapOJHO-
ro MpPeACTaBUTENbCTBA, MPOTUBOCTOSIIETO aOCONIOTUCTCKON BJIACTU
MOHapxa, opraHa, OCYIIECTBJSIIONIEr0 MOJHOBAAcTUE U (opMabHO
00Ja1ao1ero MpaBoM MPUHUMATh PEIIeHUe IO BCeM BOIpocaM, KO-
TOpble 3aTparMBalOT MHTEPECHI 4ejoBeKa, 00lllecTBa M TroCyaapcTBa.
31ech Xe TMojydyusia pa3BUTUE KOHILEMIUS TocroacTBa mpasa (rule of
law), KoTopasi MHOTJa He BIIOJIHE TOYHO UMEHYeTCsl KOHIEIInuel Bep-
XOBEHCTBa 3aKOHa.

I[MoguepkuBas, 4T0 (hOPMUPOBAHME M CTAHOBJICHWE KOHCTUTYILIM-
OHHOTO TIpaBa — 3TO JUIMTEJbHBIM MPOIIECC, HEJIb3sd HE OTMETUTh OCO-
00 BbIJaOIIEECS 3HAYCHUE HEKOTOPBIX COOBITMN BCEMUPHOW MCTOPUU
B (hOpMUPOBAaHUN KOHCTUTYLIMOHHO-IIPABOBBIX Hayall, B YTBEPXACHUU
KOHCTUTYLIMOHHOM 3aKOHHOCTH KaK BBICIIE (DOpMbI 3aKOHHOCTH BOOO-
me. K uucny takux coObITMi MOXHO OTHECTH OOpHOy ceBepoaMepH-
KaHCKUX KOJIOHUI 3a CBOIO HE3aBUCUMOCTh, TTPUBEIAIIYIO K TOSIBJICHUIO
Jleknapanmuu He3apucumMocTu 1776 1., 1 @paHIy3cKyio OypKya3HYIO
pesomonuio koHa XVIII Beka, manudecrom Kotopoit crtana Jlekna-
panMs mpaB YeJioBeKa W rpaxkaaamna 1789 r.

[Ba Ha3BaHHBIX OKYMEHTa TOCIYXWJIU OIpeAeJeHHON BeXol B
Mpolecce CTaHOBJIEHUS KOHCTUTYLIMOHHOTO IpaBa. B amMepukaHcKon
Hexnapanuu 1776 1. GbUIO IOATBEPXKAEHO HA YPOBHE HOPMATHMBHOIO
MPaBOBOTO aKTa TO, YTO TOJHKO HApOJ SIBJISIETCS MCTOYHMKOM BJIACTHU
U 4YTO CaMO TOCYIapCTBO W TPABUTEIbCTBO HMMEIOT TPaBO Ha CYIle-
CTBOBaHME TOJBKO B TOM CJyyae, €CAM OHU CJIyXaT YEJOBEKYy U 3a-
IIUIIAIOT ero uHTepechl. Bo ¢panmysckoii Hexmapamun 1789 r. comep-
KUTCS CIlelMajibHasl CTaThsl, KOTOpas IJIACUT, YTO HApoj, HE 3Haro-
M TapaHTU OCHOBHBIX MpaB W CBOOOA W MPUHLMIIA pa3aeieHUs
BJacTell, He MMeeT KOHCTUTyLuu. Pedb 31ech UAET O TOM, YTO IOAI-
JIMHHBIM KOHCTUTYLIMOHHBIA CTPOU, 3aKpPEIUISIEMbIi B HOpMaxX KOHCTHU-
TYLIMOHHOTO TIpaBa, MOJKeH 0a3MpoBaThCcs Ha HEKMX OCHOBOIIOJIAralo-
X MPUHILIMIMAX, K YUCITYy KOTOPBIX B MEPBYIO OYEepeab OTHECEHBI OC-
HOBHbIE IpaBa W CBOOOABI YEJOBEKA M MPUHLMWI pa3faesicHUs BIACTEi,
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T. €. IIPUHIIMNII, KOTOprﬁ JOJIKE€H BOCIIPCIIATCTBOBATH Y3ypIlallMM BJia-
CTU U 3JIOYNOTPEeOJeHUs €lo.

be3ycnoBHO, 00a 3TH TOKYMEHTa UCXOIST M3 YUYEHUST O €CTECTBEH-
HBIX U HEOTUYXIAeMbIX IMpaBax 4ejoBeKa, T. €. O MpaBaXx M CBOOOIAX,
KOTOpBIE HEOThEMJIEMO TMPUCYIIU YeI0BeYeCKOM MUYHOCTU. [IpuueM B
JAHHOM cJiydae He MMeeT CYILIEeCTBEHHOro 3HaYeHUs pa3iudyus B (op-
MYJIMPOBKAaX aMEPUKAHCKOTO W (hpaHIy3CKOTO JOKYMEHTOB, TOBODSI-
IIUX O MpaBax M CBOOOIAX, OdaposanHbix Teopuom, WIN TPOBO3IJIA-
MIAIOIINX, YTO BCE JIIOOU poxcoaromcesi CBOOOTHBIMU M PaBHBIMU B TIpa-
Bax. HOpMaTI/IBHO—HpaBOBOC 3aKpCIVICHUE €CTCCTBCHHBIX IIpaB YCJIOBEKA
MMeJI0 MCKJIIOYMTEIbHO BaXKHOE 3HAuYeHWEe IJIsl YTBEPXKACHUS KOH-
CTUTYLIMOHHOTO IIpaBa KaK CaMOCTOSITEJIbHOM oTpaciu Ipasa. B pe-
3yJbpTaTe OBUIM JOCTATOYHO YETKO U SICHO 00O3HA4YeHBI TMpeaHa3Hauye-
HUEC 1 CcaM NpEAMET KOHCTUTYLIMOHHOIO ITpaBa. Wx mnaBHBIMU HeJsaMun
CTaHOBSTCS obecriedyeHre TapaHTUU OCYIIECTBJICHUS! €CTECTBEHHBIX M
HEOThEMIJIEMBIX MpaB U CBOOOJ YeJIOBEKA B €r0 OTHOIIEHUSX (U MPOTU-
BOCTOSIHUM) C TTYOJIMYHOM BIIACTHIO.

CKOJBKO OBl OZHAKO HU OBUIM BaXHbl U 3HAYMMBI OTHEJIbHBIE
BBIJAIOIIMECA TOKYMEHTBI 3ITOXU (I)OpMI/IpOBaHI/IH HAaIlIlUOHAJIBHOI'O KOH-
CTUTYLIMOHHOTO TIpaBa B 3apyOe>XHBIX CTpaHaX, HEJb3sl HE OTMETUTh,
YTO B LIEJIOM 3TO — CJIOXHBIN, TMHAMHWYHbBIA 1 TTPOTUBOPEUYMBLINA TPO-
IlecC, M B HalllM JHU OH ellle najek OT 3aBeplueHus. Ha pazButue u
(I)OpMI/IpOBaHI/IC MHCTUTYTOB KOHCTHUTYHMOHHOI'O IIpaBa BJIUAJIN OYCHb
MHOTrve (pakToOpbl: UCTOPUYECKUE, HALIMOHAIbHBIE U KYJIbTYPHBIE OCO-
OEHHOCTU TOM WM WHOW CTpaHbl, AeMorpaduyeckue U MPUPOIHbBIE
YCJIOBMSI, HAKOHEL, YTO OCOOEHHO BaXXHO, MPOTMBOCTOSIHUE Pa3Iny-
HBIX COLIMAJIBHBIX KJIACCOB W TPYII, OOPOBIIMXCS 3a OOJIaJaHUE TOCy-
JapCTBEHHOM BJIACTHIO, 3a 3aKpelJIeHHEe CBOMX MHTEPECOB B HOpPMax
npaBa. M Bce XXe MOXHO YTBep:KAaTh, YTO OCHOBHBIM HallpaBlIeHUEM
B pa3BUTHM KOHCTUTYLIMOHHOIO IpaBa ObLIM €ro Bce 0oJiee BO3pacTa-
jolasg AeMoKpaTH3alus, pacluupeHue cdepbl OeWCTBUS U Kpyra
CyOBEKTOB, ITOJIB3YIOLIMXCS 3aLIMTOM CO CTOPOHBI KOHCTUTYLMOHHO-
MPaBOBbIX HOPM U WHCTUTYTOB.

JleiCTBUTENIbHO, €CJIM TOMBITATHCS MOCMOTPETh HA CTAHOBJIEHUE
1 3BOJIIOLIMIO KOHCTUTYLIMOHHOIO MpaBa B UCTOPUYECKOU PETPOCIIEKTH-
B€, TO MOXHO Cpa3y X€ 3aMETUTb, YTO IEPBOHAYAJIBHBIM KPYr IMOJI-
HOMpPaBHBIX CYyObEKTOB KOHCTUTYLIMOHHO-IIPABOBBIX OTHOIICHUM, Aa U
cdepa TpUMeHEHUsT HOPM KOHCTUTYLIMOHHOIO IMpaBa ObUIM B 3HA4YM-
TeJbHOM Mepe orpaHumyeHbl. Jlajgeko He cpa3y BaXHEHIIWe MOJIUTH-
yeckue npaBa oOpeiu Takue AeMorpacduyeckKre U COLMaJbHBIE TPYII-
bl HaCCJICHUsA, KaK XKCEHIIWHbI, MOJIOACXKDb, HCHUMYIIUC. TO.HI)KO B
XX Beke, MPEUMYIIECTBEHHO C CEPEeIMHBI 3TOr0 CTOJIETHUSI, M30Upa-
TeJIbHOE IMpaBoO, T. €. BaxKHeillee ITOJUTUYECKOE IMPaBO, OTKPbIBAIO-
1IIee BO3MOXHOCTb HEITOCPEICTBEHHOIO y4acTUsl B Jejlax rocyaapcTsa,
JNIEVICTBUTEJBHO CTaJI0O BCEOOLIVM.

TeMm He MeHee Ta Xe MCTOPHYECKAS PETPOCIEKTHUBA ITO3BOJISET
TOBOPUTh O HEKOTOPOI OJHOOOKOCTM B Pa3BUTUM KOHCTUTYLIMOHHOTO
paBa MU €ro MHCTUTYTOB. DTO, B YAaCTHOCTM, HAIJIO CBOE OTpaxe-
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HHUE B TOM, YTO B OCHOBHBIX 3aKOHaX rocymapcTBa, Ja M B 3aKOHOMA-
TeJIbCTBE B 1IEJIOM, B MEPBYIO OuYepelb 3aKpeIUISIIOTCS WHCTUTYTHI,
HEIOCPEACTBEHHO CBSI3aHHBIE C OCYILIECTBJICHMEM IIyOJIMYHOM BIlac-
TH. BIUIOTH 10 CEromHsIIHero AHS KOHCTUTYIIMOHHO-IIPAaBOBHIE TEK-
CTHl colepXaT TJaBHBIM 00pa3oM IIOJIOKEHMUSI, PETryJIupylolIie Io-
psimoK (hOpMUPOBAHMUSI U OCYIIECTBICHUS TOCYIapCTBEHHOM BJIACTH.
3HAYUTEIBbHO MEHbIIEE MECTO 3aHUMAIOT IOCTAaHOBJIECHMSI, OTHOCS-
muecs K mpaBaM M CBOOOIAM 4YeI0BeKa, ITOCTAHOBJIECHMSI, KOTOpPEIE
YETKO, SICHO M HEJABYCMBICJIEHHO TapaHTUPYIOT OCHOBHBIC MpaBa M
CBOOOBI YeJIoBEKa.

KoHeuHo, B KaKoii-TO Mepe B 3TOM 'TIOBUHHA" caMa TEOPUs ecTe-
CTBEHHBIX IIpaB, CHITPABIIAS CTOJb IOJOXHUTEIBHYIO POJb B BO3HUK-
HOBEHUM U YTBEPXKACHUW KOHCTUTYLIMOHHOM 3aKOHHOCTH. Jlejo B TOM,
YTO KOHCTUTYLIMOHHO-TIPAaBOBasi T€OPMsI, BOCIIPUHSB MOCTYJAT O eCcTe-
CTBEHHBIX IIpaBax M CBOOOIAX, COWIa, YTO MX 3aKpeIUIeHUEe He SIBJIS-
eTCs IeJbI0 CaMOro KOHCTUTYLIMOHHOTO IIpaBa KaK OTpaciv IIpaBa,
MO0 TaKHMe OCHOBOIOJAraiollre MpaBa W CBOOOABI CYIIECTBYIOT He3a-
BUCHMO OT TOTO, 3alucaHbl OHM B MO3UTHBHOM MpaBe, CHOPMYJIUPO-
BaHbl OHM B KOHCTUTYLUMUU WIM B UHOM 3aKOHOAATEJbHOM TEKCTE WU
Her. OOyH 13 BBIOAIOIINXCS IIPEACTaBUTENIel OPUTAHCKOTO KOHCTHUTY-
LIMOHHOro mpaBa A. Jlalicu, KpUTUKYsS TpeOOBaHHE O 3aKperjeHUU B
3aKOHE CBOOOIBI CJIOBAa, TOBOPWJI, YTO B TaKOM CJy4yae MOXKHO HOUTHU
0 TpebOoBaHMsI 3aKpeIJICeHUs B 3aKOHE IIpaBa 3aBSI3bIBAaTh ITHYPKHM Ha
6otmHKax. JInbepampHble KOHCTUTYIMHM XIX Beka, Kak IpaBUIO, He
cofiepXaT pa3BEPHYTHIX IMOCTAHOBJICHMH, 3aKPEIUISIIOINIMX U MPOKJIa-
MUPYIOIIMX OCHOBHBIE TMpaBa M CBOOONBI I'paXKdaH, 31eCh HE Tperyc-
MOTPEHBI KaKue-I100 0coOble MHCTUTYThI, OCPEACTBOM KOTOPHIX TOJI-
JKHO 00€eCIeuMBaThCs OCYIIECTBICHME 3THX IpaB M cBoOoxd. JeiicTByeT
BCE TOT X€ MPUHLUI €CTECTBEHHOCTH W HEOTUYYXKIaeMOCTU 3THX IpaB
U cBOOON, OrpaXAeHHUsI OT BMellaTeJIbCTBa TrocydapcTBa. A TapaHTOM
X OCYIIECTBJICHUS JOJDKEH BBICTYIATh HE3aBUCUMBII, OECIIPUCTPACT-
HBIM M cHpaBeMIMBBHINA cym. Hepemko KOHCTUTYIIMOHHBIE TEKCTHI CO-
3Mal0T BIIEYATJIICHWE TOro, YTO OCHOBOTMOJIAraloas uiaes o Myonand-
HOW BJIACTM, CJyXalllell 4YeslloBeKy, ycTylajga MeCTO CaMOperyaupo-
BaHUIO CaMOl ITyOJIMYHOM BJIACTH, IETAJIbHOI IIpOpaboTKe ee CTPYKTYp,
ee ITOJTHOMOYMIA, KOMIIETEHIIMU 1 T. 1.

Cutyanus HauMHAeT paguKalbHO MEHSTBCS JIMIIb MOCIe BTOPOI
MHpPOBOI1 BOWHBI. Ha mepBhIi TJ1aH OTHBIHE BBIXOIAT TTPOOJIEMBI He TOJb-
KO TapaHTUHW W peaTu3alliy eCTeCTBEHHBIX IpaB M CBOOOI, IO KOTO-
pbIMU TIOHUMAIOTCSI MpPEXJIe BCero JUYHBIC TpaBa W CBOOOABI, HO H
Mmpo6JieMa 3allluThl COLUAIbHBIX, SKOHOMMUYECKNX M KYJIbTYPHBIX IIpaB
M WHTepecoB Joneil. HaunHaOT BBHIPMCOBBHIBATHCS HOBBIE TMOIXOIBI K
caMoif TIpoOJieMaTHKe KOHCTUTYIIMOHHOTO TIpaBa, W €CIU eIle B He-
JaBHEM TIPOIIIOM €ro OCHOBHOE Ha3HAYeHWE BUIEIOCh B PETyJIMpOBa-
HHMM OCYIIECTBJICHUS IMyOJIMYHON BJIACTH, TO OTHBIHE COLIMAJIBHOE Ha-
3HaYeHNe KOHCTUTYIIMOHHOTO IIpaBa HaYMHAeT TPaKTOBATbCS WHaye.
COOTBETCTBEHHO YTOUHSIETCS W BOMPOC O TPeAMeTe KOHCTUTYIITMOHHO-
ro IipaBa.
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Tendenuuu roncmumyyuoHHO-NPABOE0O20 PAZGUMUSL
COBPEMEHHbIX  eocydapcme

IToutn TpoeKpaTHBII POCT YMCJIa CYBepPEHHBIX TOCYIapCTB BO BTO-
poii mojioBuHe XX BeKa OOYCJIOBWI WX YpE3BbIYAWHYIO IMECTPOTY Ha
COBPEMEHHOM IIOJUTUYECKOl KapTe MHUpa, OrPOMHOE pa3zHOOOpasue
roCyJapCTBEHHO-TIPABOBBIX PeXUMOB. COOTBETCTBEHHO ITO3UTHBHBIC
TeHAEHLIMA KOHCTUTYLMOHHO-IIPABOBOTO Pa3BUTUS B Pa3IMYHBIX TPYyII-
Max rocyaapcTB pealu3yloTcsli (TaM, TAe 3TO BOOOIIE MMEET MECTO)
MO-pa3HOMY.

C TOYKM 3peHMS YPOBHS COIIMAJbHO-3KOHOMUYECKOTO DPAa3BUTUS
COBpEMEHHbBIE TOCYAapCcTBa MOXHO, C OIpEIeIeHHOM H0JIeil YCIOBHOC-
TW, PA3NEJUTh Ha TPW OOJIBIIME TPYMIIBl. DTO, BO-TIEPBBIX, SKOHOMMU-
YECKU 6bICOKOpa3sumole 20cydapcmaa.

K ux 4mcily OTHOCSITCS MOUYTHM BCE 3allaJlHOEBPOIICCKUE rocyaap-
ctBa, crpaHbl CeBepHOil AMepuKu, SImoHMSI.

BTopyto rpyIiy COCTaBISIIOT CMpaHsl cO CPEOHUM YPOBHEM IKO-
Homuueckoeo paszsumus. 1o ctpanbl llenTpanbHoii 1 BoctouHoii EB-
porbl, OOJBIIMHCTBO CcTpaH JIaTMHCKON AMEpUKM, psIl a3MaTCKUX TIo-
CyIapCTB.

Tperbs rpynma BKJIIOYaeT TaK Ha3bIBaeMbIE pa3euearouuecs
cmpaHel, WA, WHA4Ye, rocymapcTtBa "Tperbero” mmpa. Mx Oosbiias
4acTb OCBOOOAMIACH OT KOJIOHMAJIbHOI 3aBUCUMOCTU IIOCJIE BTOPOI
MHMpPOBOI BOWHEI. B 3Ty Tpymmy BXomgaTt crtpaHbl Tponmdeckoit Adpu-
K1, OOJBIIMHCTBO CTpaH OacceitHa Tuxoro okeaHa, HEKOTOpHIE CTpa-
HBel JlatmHckoi Amepuku, bmmknero m Cpemnero Boctoka. K 3Toit
IpyIlIIe NPUHAIJICKUT U Pl CTpaH C KpaliHe HU3KUM YPOBHEM COLIM-
aJIbHO-3KOHOMMYECKOTO Pa3BUTHS.

IIpyMeHUTEIbHO K KaXOOW M3 3TUX TPeX TPYII rocygapcTB Xa-
paKTepHBI CBOM OCOOCHHOCTH KOHCTUTYLIMOHHO-IIPABOBOIO Pa3BUTHS.
locymapcTBa 1epBoOii TpymIibl 00pa3yloT, KakK MpaBWIO, 30HY ITOJUTU-
YeCKOM CTaOUJIBbHOCTH U BBICOKOTO YPOBHS JIEMOKPATMYECKOTO Pa3BU-
TisA. B cTpaHax BTOpOi IpymlIibl Hapsiay ¢ AeMOKPAaTMYECKUMU MHCTH-
TyTaMU U PEeXMMaMM TIOpOil YTBEPXKAAIOTCSI U OTKPOBEHHO AUKTATOP-
cKkue pexXxuMmbl (B HemaBHeM mponuioM Mcmanus, Ilopryranus, I'peuus
reproia mpaBjieHUs "depHBIX TTOJKOBHUKOB", psiji JaTUHOAMEPUKaHC-
KHX rocymapcTB). BecbMma pacmpocTpaHeHBI B 3TOil TPYIIIE I'OCYyIapCTB
KOHCTUTYLIMOHHO-aBTOpuTapHbie pexumbl (psa ctpan CHID). Puck no-
JINTUYECKON HECTaOMJIBHOCTA B 3TUX CTpaHaX OTHOCUTEIBLHO BBICOK.
TpeThbs TpyIIa TocymapcTB Upe3BbIYAHO IecTpa MO0 CBOEMY COCTaBy.
Tem He MeHee MOXHO KOHCTAaTMPOBaTb, YTO Pa3BUTBIE JEMOKpPaTH-
YecKre peXMMBI 3lIeCh BCTpEUaloTCs KpaitHe peako. B aTux crpaHax
peo0JIagaloT aBTOPUTAPHBIE, a HEPEAKO M OTKPOBEHHO ACCIIOTUYEC-
KWe U MOHOKpaTUYeCKHe PeXUMBI MpaBiecHUsA. KoHCTUTYyMOHHAs 3a-
KOHHOCTb IIOPOi1 TIOJIHOCTBIO OTCYTCTBYET. Bce 3TH cTpaHBI COCTaBIISIOT
30HY TOBBILIEHHOTO IMOJUTUYECKOTO pHCKA.

IIpuBeneHHas kKiaccuguKalus HOCUT B OIpeIeIeHHOM Mepe yc-
JIOBHBII xapakTep. CyllecTByeT OrpoOMHOE€ MHOXECTBO HIOAHCOB B 00-
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IIECTBEHHOM M TOCYIapCTBEHHOM XM3HU OTHEIbHBIX cTpaH. CyllecTBY-
0T pa3HOOOpa3Hbie MepexoaHble (GopMbl 00IIeCTBeHHOro pasButus. C
STUM CBSI3aHbl U MHOTOUMC/ICHHbIE U3MEHEHUSI B KOHCTUTYIIMOHHO-TIpa-
BOBOM Pa3BUTUU: OCOOEHHO — TOCYIapCTB BTOPOl M TPETbel TPYIIIIbI.
Bce 3T0 HEOOXOOUMO YYUTBHIBATH MPU XapaKTEPUCTUKE OCHOBHBIX TEH-
JEHLINIM KOHCTUTYLIMOHHO-TPABOBOTO Pa3BUTHUSI COBPEMEHHbBIX FOCYIapCTB.

CouyuanvHoe HazHaueHue U ocobeHHocmu npeomema
KOHCMUMYUUOHHO20 NPABA 3apYOedCHbIX CMPAH

Hns Toro, 4toObl OIpeAcauTb CYyTh M3ydyaeMoOM OTpaciaud IIpaBa,
HaIO0 PEIIMTb, YTO MMEHHO AOJIKHBI PEryJMpOBaTb HOPMBI KOHCTUTY-
IMOHHOTO TIpaBa. [lOCKOJNIBKY 3TH HOPMEBEI OOpPa3yloT €IWHYI0 B3anMMO-
CBA3aHHYIO CUCTEMY, HCOﬁXOﬂ,MMO BbISICHUTDL, KaKOBbI CI/ICTCMOO6pa—
3ylolllMe MPU3HAKW KOHCTUTYLUMOHHOIO IIpaBa, YTO OTJIMYAET JaHHYIO
OoTpacib IpaBa OT CMEXHBIX OTpacjeil, 0COOEHHO MOrPpaHUYHBIX C KOH-
CTUTYLUMOHHBIM ITPpAaBOM.

CyliecTByeT MHOXECTBO OTBETOB Ha 3TOT Bomlpoc. TeM He MeHee
MOXHO BBIICIUTh HEKOTOPhIE IJIABHBIE IMOAXOAbI K TOMY, YTO CJEOY-
€T CYUTATh NPEAMETOM KOHCTUTYHMOHHOIO ITpaBa KaK OTpPaCJnN Hallnuo-
HajbHOro TipaBa. C W3BECTHOU [OJiei YCIOBHOCTM MOXKHO BBIAECIUTH
MNPUMEPHO TPHU TPYIbI ITOAXOMIOB.

DTO, BO-MNEPBBIX, YTBEPXKICHUE O TOM, UTO MNPEeIMETOM KOH-
CTUTYIIAUOHHO-TIPABOBOI0 PETryJMPOBAHUA SIBJISAETCS OCYUIECTBJIEHHE
nyoJmyHoi BiacTu. Takoil moaxo IpeBalupyeT B COBETCKOM, a oTya-
CTU U B COBPEMEHHOW POCCUNCKOW HAyKe KOHCTUTYLIMOHHOIO MpaBa
3apy0OeXHBIX cTpaH. Jlaxke B MOCAEOAHUX YYEOHBIX Kypcax, U3JaHHBIX
110 3TOMY IIpeIMETy, TaKOH ITOAXOI OCTaeTcCs HJoOMMHUpylomuM. Ompe-
JeJIeHWe KOHCTUTYIIMOHHOTO ITIpaBa MaeTcs IyTeM IepedyuclieHus o0-
pasyouux ero MHCTUTyToB. Ilpy s3TOM Ha MEPBOM MECTe MO-MpexXHe-
MY CTOSIT MHCTUTYTBI, B KOTOPBIX HAXOOMT OTpakeHWEe U 3aKperuie-
HUe BCSI cucTemMa NnyoJuyHOW BiacTU. BriacTe ocTaeTcs IJIaBHBIM
MPEeIMETOM KOHCTUTYLIMOHHOTO IIPaBOBOTO peryiaupoBaHus. deiicTBu-
TEJIbHO, €CJIN 06paTl/lTbCH K HOPMaTMBHBIM TeKCTaM, TO Cpa3y CTAaHET
COBEPILICHHO OYEBUOIHO TO, YTO OCHOBHOI MAacCCHB HOPM KOHCTUTYLIM-
OHHOI'O MpaBa O0pa3yloT T€ M3 HUX, KOTOPbIE 3aKPEMSIOT U Peryiu-
pYIOT TOpSiAOK (GOPMHUPOBAHUS M OCYIISCTBICHUS TOCYZAPCTBEHHON
BJIACTH.

Bropyio rpynny o6pa3yoT KOHLENLWM, ONpeAeasole npeaMeT
KOHCTUTYIMOHHOTO NMPaBa B 3aBHCHUMOCTHM OT OTBeTa HA BOMPOC O
TOM, YTO JOJDKHBI PeryjiMpoBaTh, rapaHTUPOBATHL U 3AIUIIATL HOP-
MblI 3TOro mpaBa. l1Hadye roBopsi, 3TO HOJKE€H OBbITh OTBET Ha BOIIPOC O
TOM, SBJSETCS JWA OpraHu3alus IyOJMYHON BJIACTH CaMOLICIbIO ITpa-
BOBOI'O PEryJnMpoBaHNSA MJIW HOPMBI KOHCTUTYLMOHHOTIO ITpaBa HYXKHBI
B IIEPBYIO OY€pe€aAb HJid TOrIO, YTOOBI 3alllUTUTDL IIpaBa U MHTEPCCHI
yeJioBeKa U 00eCIIeUUTh TaKyl OpraHM3allMi0 U TaKOM MOPSIIOK OCylle-
CTBJIEHUS BJIACTH, KOTOpble Obl MOAYMHWIM 3Ty BJIACTh MHTEpEecaM M
HYXJaM 4YeJIOBeKa.
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Hakone1, TpeTuii moaxond 3aKJIlou4aeTcsl B ONpeAesieHud npeaMe-
Ta KOHCTUTYIIMOHHOTO TPAaBa IyTeM COOTHECEHUsI U COIrJIACOBAHUA
JBYX NpeabIaylInX To4ek 3peHust. Ero nenp — mokasaTh, 4YTO KOH-
CTUTYLIMOHHOE IIPaBO MMEET CBOMM Ha3HAUeHHEM O0ECIEUYUTh B3aUMO-
JEeMCTBUE OBYX INIABHBIX ClaraeMblX — IyOJIMYHOM BJIACTU U CBOOOIBI
yesjoBeka. OueHb yOayHO CHOPMYIMPOBA 3Ty MBICIbL (PaHIY3CKUIA
KoHcTUTyIMOHANMUCT AHpu Opuy. OH yTBepXIaJl, 4YTO BbICIIEe Ha-
3HauYeHUE KOHCTUTYLIMOHHOIO MpaBa — OO0ECIIEYMTh COCYIIECTBOBAHME
BJIACTH U CBOOGOIbL. B maHHOM cjiydyae HOCUTEIEM BIIACTHBIX IMOJTHOMO-
YYii BBICTYITA€T TOCYAAPCTBO B JIMIIE CBOMX MHCTUTYTOB, a HOCHUTEJIEM
CcBOOOIBI BBICTYITA€T YEJIOBEK, IpaBa M CBOOOIBI KOTOPOro 00pa3yioT
BBICIIYIO LIEHHOCTh B OOILECTBE, IOCYJapCTBE U IIpaBe.

M3MeHeHUsI, TIPOUCXOAAIIEe B OOIIECTBEHHON W TOCYIAapCTBEH-
HOIl XM3HHU IEepeJOBBIX Pa3BUTHLIX CTpaH BO BTOPOiIl ITOJIOBUHE
XX cTojieTus, TO3BOJISIOT YTBEPXIATh, UTO MPOOJIEMbl 3aIIUTHI TIpaB
U CBOOOJ YeIOBEKA BBIABUTAIOTCSI B HACTOSIILEE BPEMSI Ha MEPBbIi IUIAH.
B MexmyHapomHOM IUIaHE B M3BECTHOM Mepe pyOeXoM CTajlio co3na-
Hue OOH. ¥YcraB 3T0il opraHM3anuM TPOBO3TJIAaCUJI, YTO OJHOM U3
rmaBHBIX Heneit O0bennHeHHBIX Haruii aBisieTcs yTBepXKIeHUE Bepbl
B JOCTOMHCTBO U IIpaBa 4eJI0BeUYeCKOl JTMYHOCTU. [IpMHIMIIBI CBOOOIBI
npoBo3IIanieHbl Bo BceoOmieil nekiapamyum npas 4ejioBeka 1948 r.
IMocnenyomue MeXIyHAPOTHO-IIPABOBBIE IMAKThl, a OCOOCHHO 3HaMe-
Hutble [lakTel 0 mpaBax 1966 TI., CBUAETENBCTBYIOT O BCE OOJbIIEM
BHUMAaHMU, KOTOPOE YIelsIeTCs MEeXIYHapOoAHO-IIPAaBOBOM 3alllUTe
OCHOBHBIX TIpaB M cBobon. K atomy cieayeT 1o6aBUTh, YTO C CO3MaHU-
eM Ha crapoM KoHTuHeHTe CoBeta EBpomnbl u yupexaeHueMm EBpomeii-
ckoro Cyma mo mpaBaM 4eJIOBeKa BOIPOCHI IOPUCIUKLIIMOHHON 3allUThI
IIpaB U CBOOO YeJIOBeKa ObLIM BBIBEACHBI MPUMEHUTEIHLHO K MX ydac-
THUKAM Ha HOBBII 0oJiee BBICOKUI YPOBEHb.

CyliecTBeHHbIE U3MEHEHUST MPOUCXOAAT U B HALIMOHAJIBHOM ITpa-
Be. 3mech, MOXalyii, KaKk Hauboyiee SIpKOE COOBITUE CIIEAyeT OTMe-
TUTh OBICTPOE pa3BUTHE KOHCTUTYLIMOHHOIO CymoIpousBoacTsa. [Ipu-
YeM B TOAABIISIONIEM OOJBIIMHCTBE CTpaH. CO3MaHUE CIEIIUATU3UPO-
BaHHBIX KOHCTUTYLIMOHHBIX CYHEOHBIX YUpEXICHUI JINOO HaaeleHUe
(GYHKUIMSIMU KOHCTUTYLMOHHOTO KOHTPOJISI CYIOB OOLIEH HOPUCINKIIUN
MPUBOJUT K TOMY, UYTO B PACIOPSIKEHUM MHAMBUIA OKA3bIBAETCSI OYCHD
BaXXHBIN IOPUANYECKUI MHCTPYMEHT 3allMThl CBOMX OCHOBHBIX MpaB U
cB000a. OTHBIHE MpeceuyeHre UX HapYyLIeHUs] BHIBOAUTCS Ha KOHCTUTY-
LIMOHHO-TIPABOBOI1 YPOBEHb U MO3BOJISIET OOPATUTHCS K TAKOMY MCKITIOUM-
TEJIbHO BaXXHOMY CPEICTBY 3allMThl, KaK KOHCMUMYUUOHHbIH cyl. B
CBOIO OYepelb MOCIECAHUI CIOCOOEH MPU3HATh T€ WIM WHbIC aKThl WIN
JEACTBUS TOCYIapCTBEHHbBIX BJIACTEN MPOTUBOpPEYAILIMMUA KOHCTUTYLIMH,
T. €. IPOTUBOIIPABHBIMU, €CJIM OHM HApYIIalOT OCHOBHBIC IMPaBa U CBO-
Oombl yenoBeka. He MeHee BaxKHBIM COOBITUEM CTaJO IMOSIBJICHUE WH-
cTUTyTa 0oM6Yydcmana (YIOJTHOMOYEHHOIO IO MpaBaM 4esioBeKa), WH-
CTUTyTa, KOTOPbII IOJy4yaeT Bce Oojiee U Oojiee LIMPOKOE PaACIPOCT-
paHeHMEe BO BCEX CTpaHax Mupa.
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B rocymapcTBeHHO-TIpaBOBOM TEOPHWM TIPUHSTO IPOBOAUTH pas-
JINYME MEXIY OOBEKTOM U MpPeIMEeTOM KOHCTMTYIIMOHHOTO mpaBa. ITox
00bEKTOM KOHCTUTYHMOHHOIO TpaBa TMOHUMAaeTCsl OObIYHO Ta cdepa
VI T€ acIeKTHhl OOIIECTBEHHOTO OBITHS, IMPAaBOBOE CYIIECTBOBAHHE U
peryIMpoBaHNEe KOTOPHIX HAXOMWT OTpakeHWe B HOpMaX KOHCTHTYIIW-
OHHOTO TIpaBa. M3 Bcero MHOTrooOpasusi MPaBOBbIX MHCTUTYTOB BBIUJIC-
HSIIOTCSI UMEHHO Te (KaK TpaBujo, HauboJjiee BaxKHble U 3HAUMMBbIE),
KOTOPBIE M COCTAaBJISAIOT OOBEKT KOHCTUTYIIMOHHOTO TpaBa. K mx yuciy
TIPUHATO OTHOCUTH OCHOBOIIOJATAIOIINE TIPUHITUIIBI KOHCTUTYIIMOHHO-
r0 CTpOSi, OCHOBHBIC IpaBa M CBOOOIBI 4YesioBeKa, MOCTPOEHUE IOCy-
JapcTBa U MyOJWYHOM BJIACTH, YCIOBUSI M TIOPSIAOK ee (POpMUpOBaHUS
1 GYHKIIMOHUPOBAHWSI.

YKkazaHue Ha OOBEKT ITO3BOJISIET CPAaBHUTEIbHO YETKO OIpese-
JIUTh TPaHUIbl KOHCTUTYLIMOHHOTO IIpaBa, MPOBECTH pas3rpaHUYEHUE
MEXIYy HUM M CMEXHBIMM OTpacisiMu mpaBa. KoHeuHo, Ha mpakTHKe
9TU T'paHUIbl UHOTAA JOBOJBHO pa3MbIThl. OCcOOEHHO B BOMpoOcax, Ka-
caIIMXcsd KOHCTUTYIIMOHHOTO W aJMUHUCTpPAaTUBHOrO mpaBa. Tem He
MeHee TOoJ00HOe pa3TpaHWuYEHUE 4Ype3BbIYAiHO BaXXKHO HE TOJbKO B
MJlaHe pas3fefieHUsl BJAaCTHBIX U aJAMMHUCTPATUBHBIX MOJHOMOYMIA, HO
U B TJIaHe cylaeOHOW MpakTUKW, TpeXae BCero B CTpaHax, B KOTOPBIX
CYIIIECTBYEeT aBTOHOMHOE KOHCTUTYLIMOHHOE W aIMUHHMCTPATUBHOE CY-
JOTIPOU3BOACTBO. TOUHOE yCTaHOBJIIEHUE OO0BbEKTa KOHCTUTYILIMOHHOTO
MpaBa B psiie CTpaH 3aTPyJHEHO TeM OOCTOSTEbCTBOM, YTO HEPEIKO
TEKCT OCHOBHOIO 3aKOHa BKJIIOYAET HE TOJIbKO IOJOXEHUsI, OTHOCS-
yecsl K KOHCTUTYLIMOHHO-TIPABOBOM cdepe, HO U HEKOTOPBIM IPYTHM.
TakoBbI, HampuMep, pa3BepHYTbIE TOCTAHOBJCHUS, PETryIUpYIOLINe
OCYILIECTBIEHUE TPaxkAaHCKON CIy>XKObl BO MHOTMX CTpaHaxX aHTJIOCaK-
COHCKOTo IpaBa.

YkazaHue Ha OOBEKT KOHCTUTYLHMOHHOTO TIpaBa HEPENKO CIy-
KUT OCHOBaHWEM [JISl OMNpelesieHUs] CaMOro TMOHSITUS KOHCTUTYLIMOH-
Horo mpasa. B aTom ciiyyae OHO packpbiBaeTcsl MyTeM MepevyrcieHust
OCHOBHBIX 00pa3yIOIIMX €ro MHCTUTYTOB. DTOT IOAXOMA XapaKTepeH IS
OOJIBIIIMHCTBA YYEOHBIX KYPCOB.

BosMmoxeH, ofHAaKoO, M IPYroi IOAXOHA K OIPENEICHUI0 KOHCTU-
TyLIMOHHOTO TipaBa. Crieniuduka KOHCTUTYLIMOHHOTO TpaBa 3akjioya-
€TCsl MpPEeXJIe BCEro B TOM, YTO OHO PETYJIMPYET OTHOILUEHUS MEXIY
YeJIOBEKOM, OOIECTBOM U rocyaapcTBoM. OTHOUIEHUSI, KOTOPbIE CKJIa-
IBIBAIOTCSI B TIPOLIECCE OCYIIECTBICHUS U B CBSI3U C OCYIIECTBICHUEM
rocylapCcTBEHHOI BiaacTU. Hopmbl KOHCTUTYLIMOHHOTO TMpaBa Mpu3Ba-
Hbl OOECTeYUTh B3aUMOACHCTBUE 3TUX TPEX CJaracMbIX, OIpPEAeIUB
OIIHOBPEMEHHO T€ LIEHHOCTU W MPUOPUTETHI, KOTOPhIE MPEIOTpeaesi-
10T peaJibHyl0 KOHCTUTYLMOHHO-TIPAaBOBYIO MPAaKTUKY. DTUM BBICIIUM
LIEHHOCTSIM JOJIXKHBI COOTBETCTBOBATh T€ WHCTUTYTHI KOHCTUTYILIMOH-
HOTO TIpaBa, B KOTOPBIX HaXOISAT CBOE OTpaXeHUWE M 3aKpeIIeHUe
OCHOBHbIE MPUHIUITBI OOLIECTBEHHOTO W TOCYTapCTBEHHOIO YCTPOMCTBa,
MOCTPOEHUE TOCYIapCTBa M CUCTEMbI OPraHOB TOCYIapCTBEHHOM Bjac-
TH, TIOPSIOK (OPpMUPOBAHUS U (DYHKIIMOHUPOBAHUS TOCYIAPCTBEHHBIX
WHCTUTYTOB.
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XapakTep peryJMpyeMbIX OOIIECTBEHHBIX OTHOIIEHHWI COCTaBJISI-
€T [JIaBHYI0O CHCTEMOOOpa3yollyIo I1000i oTpaciau npaBa. OcoOEHHOCTD
KOHCTUTYLIMOHHOTO IIpaBa COCTOMT B TOM, YTO OHO IIPM3BaHO PETyJIM-
pOBaTh MPEXKAE BCEro OOIIECTBEHHO-TTOIMTUYECKIE OTHOIIeHUs. VIMeH-
HO TaKOBBIMM SIBJISIIOTCSI TIO CBOEM IPHMPOJAE OTHOIIECHUS, KOTOPBIE
CKJIaJBIBAIOTCSI B XOJ€ B3aUMMOIEHCTBUSI MHAMBUAA, KOJUICKTHBA WU
o0lIecTBa B LIEJIOM C TOCYIapCTBOM, C ITyOJMYHOM BiacThlo. JIBa 0bcTO-
SITeJIbCTBA TIPA 3TOM CJIEAYET MMETh B BUAY. Bo-IepBbIX, HOPMBI KOH-
CTUTYLIMOHHOTO TIpaBa PEeryJIUPYIOT JIMIIb OINPEAeIeHHYIO YacThb ITOJIU-
TUYECKUX OTHOIIEHU, OCYIIECTBISIEMBbIX B paMKaX KOHCTUTYLMOHHOM
3aKOHHOCTU. BOo-BTOpBIX, B KOHCTUTYLIMOHHOM IIpaBe comepxKarcs inter
alia ype3BbIYAliHO BaXXHbIC JISI OPUEHTALIMM PETYIUPOBAHUS OOIIe-
CTBEHHBIX OTHOIICHWI B NPYIUX OOJIACTSIX KU3HEAECATEIbHOCTH HOpP-
MBI-TIpUHLMIIBI. HO TO 0OCTOSITENIbCTBO, UTO B KOHCTUTYLMHU 3aKpell-
JISIIOTCSI, HAIlpUMep, MPUHIUILI COLMATbHO-9KOHOMUYECKOIO YCTPOIi-
CTBa, BOBCE HE TAa€T OCHOBAHWI TOBOPUTH O TOM, YTO KOHCTUTYLIMOHHOE
MPaBO PETYJIMPYET COLIMAIbHO-2KOHOMMUYECKUE OTHOIIeHUsI. OHO JIUIIb
MO3BOJISIET CliejIaTh BbIBOA 00 OCOOOM MECT€ KOHCTUTYLIMOHHOTO IpaBa
B OOILEll cCUCTeMe IIpaBa, €ro HaIlpaBJISIONICiI POJIM U BEPXOBEHCTBE,
KOTOpbIE OOBIMHO HAaXOASIT CBOE IIPABOBOE BBIPAXEHUE B IPEUMYIIE-
CTBEHHOM CWJIe KOHCTUTYIIMOHHO-IIPAaBOBOM HOPMBI IO CPaBHEHUIO C
JII000M Ipyroi B ciiyyae UX KOJIJIM3UMH.

Takum 06pa3oM, KOHCTUTYLIMOHHOE IIPaBO MMEET CBOW OCOOBIN
MpeaMET, KOMM BBICTYIAIOT IMpPEXae BCEro W MPEeUMYIIeCTBEHHO 00-
ECTBEHHO-TTOJUTHYeCKEe OTHOlIeHUs. COOTBETCTBEHHO KOHCMUMY-
LUOHHOE Npaso moxcem OblMb ONpedeneHo KAK CUcmeMa HOPpM, peey-
AUPYIOUWUX OMHOUIEHUS, CKAAOblearowuecs 8 npouyecce 63aumoodeti-
cmeus uHoueuda, obdbwecmeéa U eocydapcmeda, C8A3aHHblE  C
ocyuiecmeneHuem NyOAuuHOU 64Acmu U NPU3BAHHblE obecnevums Je-
2UMUMHOCMb 5MOIl 81ACMU, eCAU OHA CYulecmeyem u oelicmeyem 6
UHmMepecax 4en08eKd, 8 pamKax U Ha ocHoee npasa. Takum o0pa3oM,
KOHCTUTYIIMOHHOE TPaBO IpeICTaBseT co00i OMpeneieHHYI0 CUCTe-
My IIPaBOBBIX HOPM, OO0ECIIEUMBAIOIIMX M TapaHTUPYIOIIUX peajn3a-
LIMI0 M 3alIMTy OCHOBHBIX MpaB U CBOOOJ 4eOBeKa, Pa3BUTHE JTEMOK-
paTUYEeCKUX OOIIECTBEHHBIX MHCTUTYTOB, MOCTPOCHUE M (PYHKIMOHU-
pOBaHME TOCYIapCTBa U €ro MHCTUTYTOB.

KoHeuyHo, kaxmass HOpMma IpaBa OIKMCBHIBA€T HE TOJbKO MUHU-
MaJIbHO [TO3BOJIEHHYIO, HO, B OOJbIlIEil CTENEHU, UACATbHYIO MOJIEIb
noBegeHust. K coxanenuio, B cpepe KOHCTUTYLMOHHOIO IIpaBa Mpak-
TUKA OTCTYIUICHUs OT 3TOW WAEaTbHON MOIEIN TMTPUMEHUTEILHO MPeXIe
BCET0 K CTpaHaM "TpeTbero" Mupa OCOOEHHO 3aMeTHA.

B mopamnsionieM GONBIIMHCTBE MOJOMBIX TOCYIApPCTB, YbUM KOH-
CTUTYLIMOHHO-TIPABOBBIE MOJEIM HEpPEeIKO KOMUPYIOT CO3JaHHBIC B
OBIBILIMX METPOITOJIMAX, YPOBEHb U CTEeIeHb peaiu3alii TaKMX KOH-
CTUTYLIMOHHO-IIPABOBBIX YCTAHOBJIEHUII 4Ype3BblUaiiHO HU3KU. bonee
TOTO0, HYXHO OTMETUTh, UYTO €CJAW B 3HAYUTEIbHOM YacCTU OBIBILIMX
KOJIOHUI ¢ TIPOBO3IJIAllIEHUEM HE3aBUCHUMOCTH (DOPMaIbHO BOCIIPUHU-
MaJiMCh MOJENIU JeMOKPATUYEeCKOro YCTPOMCTBAa ToCyaapcTBa, CO3aH-
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Hble B OBIBILIEHA METPOIOJUM, TO 3a IOAbl HE3aBUCUMOCTU BO MHOIMX
W3 HUX OHU OBUIM 3aMEHEHBI aBTOPUTAPHLIMM M JaXe MeCIIOTUYECKU-
mu pexuMaMu. CoxpaHss IeMOKPaTUIECKYIO PUTOPUKY, 3IEIITHNE KOH-
CTUTYLIMU TIOPOM ITOJHOCTBIO yTPAauMBAIOT peajbHOE 3HAUCHUE.

BrnpoueM, oTmenbHBIE HapylIeHUS IEMOKPATHMYESCKUX KOHCTUTY-
LIMOHHBIX HayaJ Y IPUHLUIIOB, HAaXOASIIMX CBO€ BbIpakKeHHUE B HOP-
MaX KOHCTMTYLUMOHHOIO IIpaBa, MMEIOT MECTO HE TOJIbKO B HedaBHMX
KOJIOHMAJbHBIX CTpaHax, HO, MOPOi, M B CTpaHaX C BEKOBHIMM IEMO-
KpaTUYEeCKUMHU TpaguLMsIMH, B CTpaHaX, KOTOpble HE TOJBKO (dop-
MajJbHO, HO U (paKTUYECKM IMPUBEPXKEHBI AEMOKPATUUYECKUM LIEHHOC-
TssM. OCOOEHHO 3TO 3aMETHO MMEHHO B cepe peajim3allud U 3allUTh
OCHOBHBIX IIpaB M CB0OOOA 4YesioBeka. boraras m pazHooOpa3Has cyneo-
Hag npaktuka EBpomeiickoro Cyma mo mpaBaM 4YejloBeKa COASPXKUT
HeMaJIo pellleHMIi, BBIHECEHHBIX IIPOTUB TaKMX CTpaH, Kak Benuko-
oputanusi, @panuus, leeitnapus, ®PI', beaprusa u np. KoHeyHo,
peYb MIeT, KaK IpaBMJIO, O YAaCTHBIX CIIy4asx, TeM He MeHee OHU
MOATBEPKIAIOT, UTO peanau3alidsd KOHCTUTYLIMOHHO-IIPABOBBIX HOPM
CBsI3aHa C HEMAaJIbIMU TPYIHOCTSIMU.

OmnbIT pa3BUTBHIX TOCYIApCTB IOATBEPXKIAET, YTO OAHA M3 OCO-
OCHHOCTEI COBPEMEHHOIO KOHCTUTYLIMOHHOTO IIpaBa 3aKJI04YaeTcs B
3aMETHOM YCUJIEHUM IOPUCAMKIMOHHOIO KOHTPOJS 3a pealu3alueii
KOHCTUTYIIMOHHO-TIPABOBBIX HOPM. YK€ B HacTosIIee BpeMs BO MHO-
Ir'mx CTpaHaX pa3BUTUC KOHCTUTYHOHMOHHOIO IIpaBa HAYMWHACT BBICTY-
MmaTh KakK OIMH U3 Pe3yJbTaToOB CydeOHOro IpaBOTBOpYecTBa. Peuyb muer
B JAHHOM CJy4ae O TOM, YTO HOPMATHMBHO-IPaBOBbIE TEKCThI, BKIIO-
Jass ¥ TaKOM OCHOBOITOJIATAIOIIMIA aKT, KAKOBBIM SIBIISIETCSI KOHCTHTY-
LIMsI JTI000r0 rocymapcTBa, caMu IO cebe ellle HeAOCTAaTOUHBI IJIST 00ec-
MEeYSHUS TOJKHOIO PETyJIMPOBaHUs KOHCTUTYLMOHHO-IIPABOBBIX OTHO-
meHuii. OYHKIMOHMPOBAaHUE CHUCTEMBI IOPUCIUKIIMOHHOIO KOHTPOJIS,
0e3yCI0BHO, HEOOXOOMMO, a 3TO IMPUBOAUT K TOMY, YTO BCe OOJblie
BHHMMaHUsI BOIIPOCAM 3alllMThl OCHOBHBIX MpaB U CBOOOM YAEISIIOT CYIbl
obmei ropucaukuuu. C 3THUM Xe€ CBSI3aHO M TO OOCTOSITEILCTBO, 4YTO
JalbHelIlee pa3BUTUE B JEMOKPATUUYECKMUX CTpaHaX IMOJydaeT KOH-
CTUTYLIMOHHOE CYIOIIPOM3BOJACTBO, a pelIeHUsI, BHLIHOCUMBbIE OpraHa-
MM KOHCTUTYHMOHHOI'O KOHTPOJIsSI, HAYMHAIOT 3aHUMATh BCEC 6onbmee
MECTO B OOIlEell cCUCTeMe HOPM KOHCTUTYLIMOHHOTO IIpaBa.

Pacmpenue u ykperieHMe Havyajl KOHCTUTYLIMOHHOM 3aKOHHOC-
TH WMeEEeT CYIIECTBEHHO BaXHOE 3HAaueHMWE IJIST YCTOMYMBOCTU TOCY-
JapCTBEHHOM BJIACTU M CTAaOMJIBHOTO IEMOKPAaTHMYECKOTO Pa3BUTHUS.
CoBpeMEHHBII1 OIBIT MOATBEPXKIACT, YTO OTKa3 OT KOHCTUTYLMOHHOI
3aKOHHOCTHM, €¢ HapylleHHe, KaK IIpaBUJIO, BEOyT K CBEPTHIBAHUIO
JIEeMOKpaTUYeCKUX MHCTUTYTOB, NerpajgallMyd BJacTWU, a MOpPOM M pac-
najgy camoro rocyaapctBa. IledanbHBI OMNBIT psiia CTpaH "TpeThero”
MHupa 3a noclienHee necsatuiaetue — JInbepuu, Yrangel, Comanu u
Ip. — MOKAa3bIBaeT, YTO MOIPaHNe KOHCTUTYLMOHHON 3aKOHHOCTH TIPH-
BEJIO K ITTOJHOW Ierpamalliy TOCyJapcTBa M TOCYJapCTBEHHBIX CTPYK-
Typ, T€HOLMAY, TMOCIbHBIM IOCIEICTBUSIM IJIsI 1IEJBIX HAapOmOB U TO-
cymapctB. KakoBbl ObI HM OBUIM TOBOIbI, IPUBOIMMEIE B OIlpaBIaHUe



§ 1. IIpenMeT KOHCTUTYLIMOHHOIO IIpaBa 3apyOexKHBIX CTpaH 11

HapylleHUs] KOHCTUTYLIMOHHOTO TIpaBa, CKOJIb Obl HU ObUIM 3TU Hapy-
MEHUA CUIOMUHYTHBI U KOHBIOHKTYPHBI, X HEraTUBHBIC ITOCJICACTBUA,
KaK TIpaBUJIO, TEPEKPHIBAIOT TOT KPATKOBPEMEHHBIM 3¢ deKT yKpemn-
JIHUS BJACTU, KOTOPBI MOXET OBbITh IMOJYyYeH 3a CUET MPUMEHEHUS
BHEKOHCTUTYLIMOHHBIX METONOB MpaBie€HUs] WM OTpaHUYEHUs] TpaB U
cBOOON uesoBeKa (peyb HE MIET B JaHHOM Cjydyae O TMPaBOMEPHOM
IPUMEHEHUU YPE3BBIYAWHBIX MEDP, MPEIYCMOTPEHHBIX KOHCTUTYLUCH
U 3aKOHAMH).

KoHcTuTylIMOHHO-TIpaBOBasi 3aKOHHOCTb 10 CBOEU MpUpoje eau-
Ha, a ee TpeOOBaHUS B PaBHON CTENEHM OOpalleHbl HE TOJBKO K (du-
3NUYCCKM U IOPUINYCCKUM JIMLaM, HO W HEIIOCPECIACTBCHHO K CaMOMY
ToCcygapCTBy B JIMIE €I0 BbICIIUX TOCYAapCTBEHHBLIX OPraHOB. B cBoio
ouepelb, YeM HACTOsITelbHee TpeOOBaHWSI KOHCTUTYIIMOHHOW 3aKOH-
HOCTU, TeM OOJIbIIMM OOBEMOM IpaB U MPEeporaTuB JOJKHBI 00JaaaTh
OopraHbl IOPUCAMKIIMOHHOTO KOHTPOJISI, O0ECIeYnBaole COOMI0IeHNe
KOHCTUTYLMOHHOTO TpaBa. [lpu OeccryibHON W 3aBUCUMOU CyneOHOM
BJIACTU HEBO3MOXHBI HU CYIIECTBOBAaHME ITPABOBOTO TOCYAapCTBa, HU
CTpOroe W HEYKOCHUTEJbHOE COOJIofeHNe Hayal U MPUHIMIIOB 3aKOH-
HOCTH BOOOIIE U KOHCTUTYLIMOHHOM 3aKOHHOCTH, KaK BBICIIEH (hOpPMBI
€€ TIPOSBIIEHUS, B YaCTHOCTH.

Koncmumyuuonno—npaeoebte OMHOUWICHUA U cyﬁaelcmbt
KOHCmMuUmMyuuoOnHHo2co npaea

Crneunduka KoHCMUMYYUOHHO-NPABOSLL OMHOWEHUL 3aKJTIoua-
eTCs MpeXae BCero B TOM, YTO B HUX IPUCYTCTBYET B TOM WM HMHOM
CTEIIeHN IyOJIMIHO-TIPaBOBOM 3jeMeHT. CybsexmusHvle npasa ydacTt-
HUKOB TPABOOTHOIIEHMSI PEaJM3YIOTCSI uepe3 ONpeAesieHHBIE IpaBo-
MOUMSI. DTU MPABOMOYMS BOZHUKAIOT HA OCHOBE CYOBEKTUBHBIX MpPaB U
MPUHAIIEXKAT KaXAoMy 4YeJIOBEKY HE3aBUCMMO OT WX YPEryJIupOBaH-
HOCTM HOpPMaMH IIpaBa, HO PEaJU3YIOTCSI OHU IOPUAMYECKH B OIIpele-
JICHHOH M crieunUIHON MpaBoBol 0bonouke. Tak, cyObeKTUBHOE Mpa-
BO Ka’KJI0ro IpaXxJIaHWHA Ha JUYHYI0 HEMPUKOCHOBEHHOCTh CYIIIECTBYET
HE3aBHUCUMO OT TOIO, 3aIliCAaHO OHO B 3aKOHE WIM HeT. TeM He MeHee
peanu3yeTcsl 3TO IpaBO B pe3yJbTaTe HaIW4YWg y CyObeKTa — HOCH-
TeJIsI 3TOTO TIpaBa IIPaBOMOYMSI TpeOoBaTh COONIONCHUS IIpaBWJI, Ta-
PaHTUPYIOIIUX €r0 JIMYHYIO HENMPUKOCHOBEHHOCTh, Y€MY COOTBETCTBY-
10T ompeesieHHbIe O0SI3aHHOCTM TOCyIapCcTBa M TPEThUX JIMII.

OOBIYHO HAa KOHCTHUTYLMOHHO-ITPABOBOM YPOBHE 3TO HAXOAUT
CBO€ OTpaxk€HWE B TIOCTAHOBJIEHUM, 3alpeluiarlleM TPOU3BOJILHOE
JIMIIEHUE CBOOOALI M YCTaHaBAMBAIOIIEM, 4YTO TO WIM WMHOE JIHUIIO
MOXET OBIThb 3adepXaHO WM apecTOBAaHO TOJBKO Ha OCHOBE Cyme0-
HOTO pelIeHWsI WU TMOCTAHOBJIEHWS WMHOTO CHELMAIbHO YIOJTHOMO-
YEHHOI0 HE3aBMCUMOIO OpraHa, KOTOpPBI, NEWCTBYsT Ha OCHOBE 3a-
KOHa, BIIpaBe CaHKIMOHMPOBATh IIPMMEHEHHE MeEp, CBSI3aHHBIX C
JIMIIEHUEM CBOOOIBI.

HMHuave roBopsi, CyOBEKTMBHOE IIpaBO 4YeJIOBeKa Ha JUYHYIO He-
MMPUKOCHOBEHHOCTh, TaK X€ KaK W OCTajJbHbIe CYOBEKTHMBHBIC IpaBa,
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peanusyeTcsl TOCPEACTBOM OMpeaeeHHBIX TTPaBOMOUMiL, KOTOPhIE IIpe-
JOCTAaBJISIIOT BO3MOXHOCTh MHIWBUIY TPeOOBAaTh MX UCIIOJHEHUS U 00~
3BIBAIOT TOCYIApCTBEHHbBIE OPraHbl, aAMUHUCTPALIMIO WU JOJIKHOCT-
HBIX JIUL, WX TPETbUX JIUL[ HEYKOCHUTEIHHO COOMI0IATh 3TO 3aKOH-
HOe MpaBO M MPUHUMATh MepHl K €ro peaau3anuu. TakuMm oOpa3oMm, B
clyyae, KOraa IpaBOOTHOIIEHUE BO3HMKAET HAa OCHOBE WM B CHUIY
HEOThEMJIEMO IIPUCYIIUX YEIOBEKY CYOBEKTUBHBIX IIpaB, peanausa-
LIUSI 3TOro IpaBa, obecriedeHue TapaHTUIl ero OCYIIECTBIEHUS U €ro
3alIUTH TPEOYIOT BMeEIIaTeIbCTBA MTyOJIMYHON BIIACTH, NPUHATUA MED,
HEOOXOIMMBIX ISl OTPaXIeHUS W peajmn3aluu 3Toro npasa. M B cBolO
ouepeab HEMPUHATHE TAKUX MEP CO CTOPOHBI TOCYIapCTBa U €ro Mpej-
CTaBUTENIell MTOMXHO MOBJIEYh 3a CO0OI ompenelieHHbIe (POPMBI OTBET-
CTBEHHOCTH, YCTaHABJIMBaeMble 3aKOHOM.

Hopma mpaBa ycraHaBIMBaeT, KaK IIPaBUJIO, JO3BOJICHHYIO Mepy
MOBeACHMSI. DTO CIpaBeIIMBO U JJIS TaKOW OTpaciu, KaK KOHCTUTYLIM-
oHHoe mpaBo. Creuuguka 3TOro mpapa 3akKjal04aeTcs B TOM, YTO JaH-
Has HOpMa MO3BOJICHHOIO IIOBEIECHMS aapecyeTcs He TOJBKO M He
CTOJIBKO (DM3MYECKMM JNIIAM, CKOJIBKO TOCYIApCTBY M €ro OpraHaM.
DT0 00BSACHSET, OTYACTH, ITOYEMY B KOHCTUTYIIMOHHOM IIpaBe IIpeo0-
JlafaloT HOPMBI, perjaMeHTUPYIOIIe CTPYKTYypy TocydapcTBa, CHUCTeE-
My OpraHOB I'OCYIApCTBa, YCIOBMSI U MOPSIIOK MX (PYHKIIMOHMUPOBAHMSI.

JI1oOble OOIIeCTBEHHBIC OTHOIIEHUSI, CBSI3AaHHBIC C OCYIIECTBIIC-
HUEM BJIACTHBIX IMOJHOMOYMWI, PacCIpPOCTPAHSIIOTCS JIM OHM Ha COLU-
aJIbHYI0, SKOHOMMYECKYIO, KYJIBTYPHYIO WIM APYIyIo cdepy, Ipuod-
peTaT XapaKTep MOTUTHUYECCKUX OTHOIIECHWUW WA TOIBEPKEHBI BO3-
LeiicTBMIO TOJUTUYEeCKUX (hakTopoB. C 3TON TOUKM 3PEHUST MOXKHO
moJiaraTh, 4YTO KOHCTUTYIIMOHHO-TIPABOBbIE OTHOLIEHMS IO CBOEi CYyTH
39TO MpexkJe BCEro MoJMTHYECKHE OTHOIeHuA. [ OBOpUTH O TOM, 4TO
KOHCTUTYIIMOHHO-TIPABOBBIE HOPMBI PETYIUPYIOT COMUANBHEIE, YKOHO-
MHWYECKME€ W WHBbIe OOIIeCTBEHHbIE OTHOIIEHUS OBIIO Obl HE BIIOJIHE
KOPPEKTHO. DKOHOMUYECKUE OTHOIICHUS PETYJIUPYIOTCS IIperuMyle-
CTBEHHO HOpMaMM TpaXkJTaHCKOIO IIpaBa, COLMAJIbHBIC OTHOIICHUS —
HOpPMaMH1 COIIMAJIbHOTO MpaBa 1 T. . KOHCTUTYIMOHHO-TIPaBOBOE pery-
JIMpoBaHME 3TUX cPep BO3ZMOXKHO TOJIBKO B CBSI3M C BMEIIATEJIbCTBOM
B HUX nyO0iauyHoi BiacTU. Ee ImpaBoMouMs B 3TUX O0JACTSIX CTPOro
OrpaHMYEHHBI M, KaK IPaBUJIO, HE HOJDKHBI BBIXOAWUTH 3a paMKH KOH-
CTUTYIIMOHHBIX YCTaHOBJIeHNI. MHaye TOBOpsI, TaKWe OTHOIICHMS, 3aT-
paruBaOT JIM OHU Chepy IKOHOMMKHU, KYJIbTYphl WJIM HHYIO, OYIyT
peTyIMpOBaThC KOHCTUTYLIMOHHBIM IIpaBOM JIMIIL B TOH Mepe, B Ka-
KOl MpPUCYTCTBYET B HUX BJIACTHHIA 37eMeHT. Ilo oOmeMy mpaBuiy
KOHCTUTYLIMOHHOE IIPaBO OTPaHWYMBAETCS JIUIIHh YCTAaHOBJICHWEM 00-
IIUX MIPUHLIMIIOB 3TUX OTHOIIEHWN, OCTaBJISs IeTaJbHOE pEryJnpoBa-
HUE CIIELMaJIbHBIM OTpacjsiM Mpasa.

IIpucyrcrBUe TOCyaapCTBEHHO-BIACTHOTO 3JIEMEHTA IPUAACT STUM
OTHOIIEHMSIM IOJIUTHYECKNI XapakTep. Ha 3ToM ocHOBaHMM U IejacT-
¢S OOBIYHO BEIBOJ O TOM, YTO KOHCTMTYIIMOHHO-IIPABOBBIE HOPMBI pe-
TYJIUPYIOT TIPEUMYIIECTBEHHO ITOJUTHYECKNE OTHOIIeHMS. B Tpymax
BUAHBIX YYEHBIX-TOCYIAPCTBOBEAOB KOHCTUTYLIMOHHOE IIpaBO Hepemd-
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KO XapaKTepu3yeTcs KaK IOJMTUYECKOE MpaBo, B UYeM YCMaTPUBAIOT
TIpeXIe BCEro ero crnennduKy W OTIMYME OT APYTMX OTpaciieii Halv-
oHajbHOrO TpaBa. ([lo cux Mop HEpeaKo TOoCyIapCTBOBEIECHUE OTOXK-
JIECTBJISIOT C MOJUTUYECKOW HAYKOW, a €lle ABA-TPU JAECATUICTUS Ha3al
MpeANPUHUMAIUCH TTOMNBITKYA 3aMEHUTh MpernojaBaHue KOHCTUTYLIMOH-
HOTO MpaBa IIpernoJaBaHMEM ITOJUTHYECKMX CHCTEM.)

CrnenyeT omHako elle pa3 IMOJYEPKHYTb, YTO HOpMaMu IpaBa
MOI'YT OBITH YperyJuMpoBaHbl He Bce MojuThudeckue otHouueHus. Coe-
pa MOJUTUYECKHUX OTHOIIEHMIA Ype3BbIYaliHO IIMPOKa U MHOroodpasHa.
B ee paMkax BO3MOXHBI IPOILIECCHI, HE MOABEPXKEHHBIE BO3IECHCTBUIO
Mpasa, U JAaxe Ipolecchl HeyrpasiasgeMmbie. CiienoBaTebHO, KOLIa pedb
WUIIET O KOHCTUTYLIMOHHO-TIPABOBBIX OTHOIUEHUSIX, UMEETCSI B BUIY TOJIb-
KO Ta 4YacThb MOJMTUYECKUX OTHOIIEHWI, KOTOpPbIE MOIYT PEryaupo-
BaTbCS U PEAIbHO PETYJIMPYIOTCS HOPMaMM KOHCTUTYLIMOHHOIO IIpaBa.
DTO TpeXae BCEr0 OTHOLICHMS, CBSI3aHHBIC C peajim3alueil mpas u
CBOOOJ YeJI0BEKa, OTHOIIECHUS, CBSI3aHHbBIE C MTOCTPOSHUEM U (PYHKIIU-
OHMpPOBaHNEM TOCyAapCcTBa M IOCYIapCTBEHHOIO0 MexaHu3Ma. MexaHU3M
BJIACTBOBAaHMS BCErga HOCUT IOJMTUYECKMIA XapakTep, U OOIIECTBEH-
HbIE OTHOILEHUS, PeryJupyeMble HOpMaMyd KOHCTUTYLIMOHHOIO Mpa-
Ba, BOZHUKAIOT U (DOPMUPYIOTCS B TOM Mepe U B TOM CTEIEHU, B KOTO-
poii co3gaHue M PYHKIMOHUPOBAHUE BJIACTHBIX MEXaHHW3MOB OIMCAaHO
W ypEeryJMpOBaHO HOPMaMKW KOHCTUTYLHMOHHOIO IIpaBa.

CyO0beKkTaMH KOHCTUTYIIMOHHOIO TpaBa, T. €. HOCUTEISIMHU TIPaB
M O0S3aHHOCTEN, PerympyeMbIXx HOPMAMM KOHCTHUTYIIMOHHOIO Tpa-
Ba, BBICTYNAIOT, KAK M B JIPYTMX OTPACjsX npasa, ¢pu3MUecKue M
puanyecKue Jmna. B Tex ciiydyasix, Korga pedb UaeT o (PU3HMUYECKUX
JINLIaX, UMEIOTCS B BUY JWlIa, O0Jiajaroliue omnpelejeHHbIM IPaBo-
BBIM CTaTycOM, OOECIeYMBAaIOIIMM BO3MOXHOCTh MOJIb30BaHUS TpaBa-
MU, CAHKLIMOHUPOBAHHBIMM KOHCTUTYLHMOHHBIM TpaBoM. Dusnmueckue
JIAIA pa3InyalTcsa Mo cBoeMmy cTaTycy. O6beM TpaB, MpemocTaBlisie-
MBIX HAIlMOHAJbHBIM KOHCTUTYLIMOHHBIM IIPABOM, MOXET OKa3aTbCs
pa3IMYHBIM B 3aBUCMMOCTHU OT TOTO, COCTOMUT JIM JaHHOe (puU3nueckoe
JINLIO B TPaXIAaHCTBE 3TOr0 rOCYJApCTBa, SBISETCS WHOCTPAHLIEM WA
JmuioM 06e3 rpaxmaHcrBa (amarpumoM). COOTBETCTBEHHO HallMOHAb-
HOEe KOHCTUTYLHMOHHOE IPaBO KaXIOro TOCYIapCTBa COAECPXUT OIlpe-
JIeJICHHBIN OJIOK MpPaBOBBIX HOPM, PETYJUPYIOLIMX TMOPSAOK Mprodpe-
TEHUS U YTpaThl IPaXIAHCTBA, €ro CTATyC, MPaBOBOIl PEXXUM WHOCT-
paHIeB, MpaBOBOW cTaTyc Jul 0Oe3 TpaxmaHcTBa. Bmecte ¢ Tem
OCHOBOTIOJIaralollNe, HeOoTheMJIEeMble WM HepyIIMMBbIE IIpaBa uejioBeKa
MPUCYIIU KaXIOMYy YeJIOBeUeCKOMY CYIIEeCTBY HE3aBUCUMO OT €ro
MPaBOBOTO CTaTyCa, HE3aBMCHUMO OT TOTO, PacIpOCTPAHSIETCSI WIM He
pacmpocTpaHsIeTCsT Ha JaHHOe (U3NUYECKOe JIMIO IOPUCIUKIIUSI TOCY-
JlapcTBa CTpaHbl ero mnpeObiBaHMs. EciM monmuTuyeckue mpaBa, Kak
MpaBWIo, MpUHAJIEXaT TpaxaaHaMm (XOTS WM 3TOT TMOCTYJaT KOHCTH-
TYLMOHHOIO TIpaBa CErOAHS IOABEPracTCsl CYILIECTBEHHOMY MEPECMOT-
py), TO JUYHBIE MpaBa ¥ CBOOOIBI MPUHAIIEXKAT BCeM JIIOAIM He3aBU-
CUMO OT Pa3IMYMii B UX MPaBOBOM cTaTtyce. M, KOHEYHO Xe, KOHCTU-
TYLMOHHOE TIpaBO JIHOOOro TOCYAapcTBa JOJKHO TrapaHTUPOBAaTh BCEM
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U KaXIOMYy OCYIIECTBJICHME 3TUX (PYHIAMEHTAJbHBIX M HEOThEMJIE-
MbIX €CTE€CTBEHHBIX IIpaB.

HeonnHakoB Takke M CTaTyC Te€X IOPUMANYECKHX JIMI, OpraHu3a-
us U (QYHKLHMOHUPOBAHUE KOTOPBIX YPEryJIMpOBaHBI HOpMaMM KOH-
CTUTYLIMOHHOTO IipaBa. IIpexne Bcero 3aech cleayeT MMEThb B BUIY
TO, YTO IOPUAMYECKME JUlla, CO3JIaBaeéMble Ha OCHOBE HOPM KOHCTH-
TYLIMOHHOTO (ITyOJIMYHOTO), a HE YaCTHOTO IIpaBa, W IPUHAIJIeXaIIue
K KaTeTopuM MYOJIWYHBIX IOPUANYECKMX JIMI, MOIYT 00JiamaTh CBOIi-
CTBAaMU U MOJHOMOYMSIMU, KOTOpBbIE HE CYIIECTBYIOT Y IOPUAMYECKUX
JIMLI, OeCTBYIOIINX B cepe JacTHOro mpapa. OTimure 0OpUOAUYECKUX
JnI, 0o0pa3yeMbIX M (PYHKIIMOHUPYIOIIMX HA OCHOBE KOHCTUTYIIMOHHO-
ro mnpaBa, 3akKJIIOYAeTCs B TOM, YTO OHM B TOW WJIM WHOW CTEIEHU
MOTYT IPUHUMATh YYaCTUE B OCYILECTBJICHUU MYOJIMYHO-BIACTHBIX IOJI-
HOMOYMIA. DTO IOpUAWYECKHUE JIMIA, KOTOPHIM MOXET OBITh IOBEPEHO
OCYIIIECTBIIEHHE HEKOTOPBIX (PYyHKLMI MyOIMYHOM BJIACTH, a TaK-
KE IOpUIMYECKHUE JKlla, KOTOpble B CHUJYy CBOEro cTaTyca IpU3BaHbI
y4acTBOBaTh B (P)OPMUPOBAHUU MHCTUTYTOB ITyOJUYHOI BJIACTU U B OCY-
ILIECTBJIEHUMU BJIACTHU.

TaK)KC CYIICCTBEHHBIMHM OKAa3bIBAIOTCA IIPAaBOBLIC ITOCICACTBHSA
TOIO, BBICTYIIA€T JIM TOCYJApPCTBO B KayeCTBE HOCUTES NyOJIMYHOMN
BJIACTU, JMOO ydacTBYeT B YAaCTHO-IIPABOBBIX OTHOLIECHUSIX, KOTOPLIE
peTyIupyIOTCS HOpMaMy He KOHCTUTYLIMOHHOTO, HE IyOJIMYHOro, a
yacTHoro mpasa. OCOOEHHO 3TO 3aMETHO B TeX CiIydyasx, Korma Tocy-
JapCTBO HEIMOCPEACTBEHHO YYaCTBYET B TOPrOBOM 0O0OOpOTE, OKa3aHUU
IUIATHBIX YCIYT WA OCYIIECTBIISIET MHYIO, IO CBOEMY XapaKTepy 4ac-
THOMNPEAPUHUMATEIbCKYIO, IeITeIbHOCTh. [1paBoBOil peXXuM rocymap-
CTBE€HHBIX Kopnopamm, CO34aBa€MbIX C LIEJIBIO U3BJICUYECHUS le/IGbIHI/I,
o 00lIeMy IpaBHIY aHAJOIMYeH IIPAaBOBOMY PEXHMY YaCTHBIX KOM-
MaHWi 1 OObEAWHEHUI, CO3JaBaeMbIX C LIEJIbIO TMOJIY4eHUsS MPUOBLIN.
HeTtanbHbIil TOPSIAOK 00pa3oBaHus U (PYHKIMOHUPOBAHMS IOpUIAYEC-
KUX JIUI MyOJMYHO-IIPABOBOTO XapakKTepa peryJupyeTcss HOpMaMu
MyOJIMYHOTO, IpUYEM MPEUMYIISCTBEHHO HE KOHCTUTYIMOHHOIO, a
aIMUHUCTPATUBHOIO, IpaBa.

B KOHCTUTYLIMOHHO-IIPABOBOIl c(depe CYIIECTBYIOT M IEHCTBYIOT
CyOBEKTHI IIpaBa, KOTOpHIE MPUCYIIM MMEHHO 3TOil 00JIaCTH IIPaBOOT-
HomeHuii. Tak, B KauecTBe CyObeKTa KOHCTUTYLIMOHHOIO IIpaBa MOTYT
BBICTYIaTh OTHEJbHbIE COLMAJbHbIE OO0mHOCTH. [louTm BO Bcex co-
BPEMEHHBIX TOCYJApCTBaX CYIICCTBYIOT TePPUTOPUAJTIbHBIE CaMOYIpaB-
JISIIOIIMECS] KOJUIEKTUBBI, pacliojarapiiue COOCTBEHHBIMU BBIOOPHBIMU
MpeACTaBUTEIbHBIMI OpraHaMM, COOCTBEHHBIMU aIMUHUCTPATUBHBIMU
opraHamMu, oOpa3ylIIUMU B 1I€JIOM TO, YTO IIPUHSITO MMEHOBATb MY-
HULIATIAJIbHBIMM BJIACTSIMUA. DTH TepPUTOpPHUATIbHBIE CAMOYIPABJISIIOIN -
ecsl KOJIJISKTUBEI 00J1aal0T JOBOJILHO IIMPOKUM KPYTrOM ITOJTHOMOYMIA B
chepe BeleHUS IMPEUMMYIIECTBEHHO MECTHBIX Aes. MyHUIIMIIaJIbHBIE
OpraHbl Ha MeECTax, IPEACTaBJISIONINEe WHTEPEChl TEPPUTOPHUATBHOTO
KOJUIEKTHBA, KaK IOPUIAMYECKOTO JHWIla, OpraHaMM TOCyJapCTBEHHON
BJIACTU He SBISIOTCS. XOTS HEpeIKo MM AOBEpsIeTCS Ha MpaKTUKe
peanu3anus HEKOTOPHIX BIIACTHBIX WJIM T'OCYIapCTBEHHO-BJIACTHBIX
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MOJIHOMOYHMII Ha MECTax, OCYIIECTBJISIEMBbIX B 3TOM cllyyae Mof ompe-
JIEJIEHHBIM KOHTPOJIEM CO CTOPOHBI TocyaapcTBa. Takoll KOHTPOJIb UMe-
€T MeCTO JaxXe B TOM cllyyae, €CJIU MECTHbIe KOJUIEKTUBBI MOJIb3YIOT-
Cs Ype3BblYAlHO NHIMPOKOW aBTOHOMMEN W TMPU OCYUIECTBIEHUU COO-
CTBEHHBIX TTOJHOMOYMM SBJSIIOTCS IOJHOCTBIO CAMOCTOSITEJIbHBIMU U
JIEMCTBYIOT B paMKax 3aKOHa.

CyObekTaMy KOHCTUTYLIMOHHO-IIPABOBBIX OTHOILIEHUII MOTYT BbIC-
TyTaTh pa3jidyHble 00beIMHEHHS HACEIEHUs], CO31aBacMble HE TOJbKO
Ha TepPUTOPUATIbHON OCHOBE, HO U Ha OCHOBE OOIIMX KOPIOPATUBHBIX
1 npodeCCUOHANBbHBIX UHTEPECOB, HampuMep mpodeccuoHalbHbIE CO-
103bl, Pa3IMYHOTO poja OO0beAMHEHUs JUI CBOOOAHBIX TMpodeccuii. K
YUCJIY CYOBEKTOB KOHCTUTYLIMOHHOIO IpaBa NpHWHaAIeXaT TakXKe |
MOJIMTHYECKHE TAPTHH, KOTOpbIe UrpaloT UCKIIOUYUTEJIbHO BaXKHYIO
posib B (pOpMUPOBAHUM TOCYIAPCTBEHHBIX WHCTUTYTOB, a TakKXe B MX
NIPaKTUYIECKOM (I)YHKHI/IOHI/IPOBEIHI/II/I. [Toautuueckue ImapTu B HACTOs -
1ee BpeMsi MTOBCEMECTHO KBATU(UIIUPYIOTCS B Ka4yeCTBE IMOJUTHYEC-
KWUX MHCTUTYTOB, YTO B CBOIO Ouepelb CKa3blBaeTCsl Ha UX ITPABOBOM
cTaTyce, Ha MX MpaBax M 00SI3aHHOCTSX W Mpenomnpenesier cneunudu-
Ky TpPaBOBOIO PETYJMpPOBaHMSI MUX cTaTyca. BMmecTe ¢ TeéM MOXHO OT-
METUTb, YTO NAJIEKO HE BCErma IMOJUTWYECKUE MapTUU MMEIOT CTaTyC
IOPUANYECKOro JIMIa, a HEPeIKO OHM Jaxke BO3JAEPXKMBAIOTCS OT €ro
npuodpeteHuss. CMbICT 3TOrO JOCTATOYHO MPOCT: JEJO0 B TOM, YTO
IOpUAnYecKUe JMla MyOJIMYHOro mpaBa Mojjexar o0s3aTeIbHOMY KOH-
TPOJIIO CO CTOPOHBI TOCyIapcTBa U ero opraHoB. HeynuButenbHO, 4TO
B 9TUX YCJIOBUSX MOJUTUYECKUE MAapTUM BO MHOTMX CTpaHax Mpearo-
YUTAIOT HE MOJIb30BAThCSI CTATyCOM IOPUIMYECKOTO JIulia.

OpnHa u3 crieuupUIYECKUX 0COOEHHOCTE CUCTEMBI CYyObeKTOB KOH-
CTUTYLIMOHHOTO IIpaBa COCTOMT B TOM, YTO HOCHUTEJEM IpaB U 00sI3aH-
HOCTel MOXKET BBICTYIIaTh M HACeJIeHHE ToCyJapcTBa B IIEJIOM, T. €.
HapoJ He TOJBKO B (hopMe MyOJIMYHON OopraHM3aldM B JIMIE TOCydap-
CTBa, HO M HApoJ HEMOCPEICTBEHHO KaK HaceJIeHHE CTpPaHbl, pellaio-
1Iee MHOTVE BOIIPOCHI €€ TOoCydapCTBEHHO-IIpaBoBOoro pasButusi. Co-
BpeMEHHOE KOHCTUTYIIMOHHOE TIpaBO NPW3HAET MCTOYHWKOM BJIACTH
TOJIBKO HApoJ B 1IeJIOM, a KOHCTUTYIMM MHOTUX CTpaH MOgYepKHBa-
IOT, YTO HM OJHA OTACJbHAs JUYHOCTh, HM OJHA YacThb Hapoaa He
MOXET IIPUCBOUTH ceOe OCYIIEeCTBJICHHWE roCcyIapCTBeHHOI BiacTu. Ha
MMpaKTHUKEe HapOJ OCYIIECTBISICT CBOE ITOJHOBJIACTHE ITOCPEICTBOM OII-
pelneNeHHBIX Iopuanyeckux mpouenyp. Ilpexme Bcero — 3To BceoOd-
1ee M30UpaTeIbHOE IIpaBO. DTUM K€ LIEISIM CIYXUT pedepeHIyM,
Ipu4eM pa3BUTHE MHCTUTYTa pedepeHAyMa BO MHOTMX CTpaHaX MMe-
eT B HacTosIee BpeMs M TaKyl0 OCOOCHHOCTh, KaK HapomHass MHHUIINA-
THBa B IpoBeleHUU pedepeHAyMa, KorJa BBIHECEHME TOrO WM MHOTO
3aKOHOIIPOEKTa Ha TOJIOCOBaHUE, OCYIIECTBIISIEMOE B paMKaX KOHCTH-
TYLIMOHHO-IIPABOBEIX IIPOLIETYpP, MOXET 3aBUCETh OT MHUIIMATUBBI OII-
penesieHHOTO 4Ymciia m3bupateneii. Takasd IIpakKTMKa Bce INWpE pac-
MIPOCTPaHSIETCS B 3amagHOEBPOIICMCKMX CTpaHaXx.

IMomuepkuBass MHOroobpasue CyObeKTOB KOHCTHTYLIMOHHOTO IIpa-
Ba, pasjduMe B MX IPAaBOBOM peXUME U CTaTyce, CIEeIyeT BMECTe C
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TEM e€Ile pa3 OoOpaTWUTh BHMMAaHUE HAa TO, YTO OCHOBHBIM TJIABHBIM
CyOBEKTOM KOHCTUTYLMOHHO-TIPABOBBIX OTHOILIEHWM BBICTYMAET YeJIO-
BeK. MIMeHHO 4YenoBeK, €ro mpaBa M CBOOOIBI JOJKHBI OIMPENEsiTh
COMlepXXaHUE W CMBICT KOHCTUTYLIMOHHOTO IpaBa.

Helcomopbte mepmuHoa0cuecKue yYmo1HeHUA

Jlo HemaBHEero BpeMeHM Kypc (M OTpaciib) KOHCTUTYLIMOHHOTO
mpaBa 3apyO0eXXHBIX CTpaH B PYCCKOSI3BIYHOW JIMTepaType MMEHOBAJICS
rOCyIapCTBEHHBIM IPaBOM 3apyOexXHBIX cTpaH. M3MeHeHMe B HauMe-
HOBaHUM Kypca B OIIpeAe/IEHHOI CTeNeHU OTPaXKaloT pa3jinuus B IIOM-
X0Jle K COOTHOIICHMUIO IBYX TIJIABHBIX CJIara¢MbIX KOHCTUTYLIMOHHOIO
ImpaBa — 4YeJoBeKa, €ro IpaB M CBOOOI, C OTHON CTOPOHBI, M TOCydap-
CTBa U OCYHIECCTBJIICHUS MyOJUYIHOUM BIIACTH, C APYTOMH.

HMcTopryecky CI0XUIOCh TaK, YTO B CTpaHaX, LI BEeOyIIYIO pOJib
B (opMMpOBaHMM MAHHOM OTpPACIM MpaBa CHITPAIU KOHCIMUMYUUOH-
HO-Npaesosble aKkmbi, aKIEHTUPOBABIIMEe BHMMaHWE Ha IpaBaX U CBO-
0oJax 4yejoBeKa M UX 3aKPEIUIEHUU B KOHCTUTYLIUM — OCHOBHOM 3aKO-
HE CTpaHbl, WIN B 3aKOHAaX, UMEIOIIUX KOHCTUTYIIMOHHOE 3HAaYeHWUE,
caMa oOTpaciib CTajJla MMEHOBATbCI 'KoHcmumyuyuonHsim npaeom”. Tax
6obu10 B BenukoOpuranuu, tak 0buto Bo @panuuu. B cTpaHax, B Ko-
TOPBIX KOHCTUTYLIMOHHO-IIpaBOBasl HayKa IIpuaaBaja OCHOBOIIOJIAralo-
lee 3HaYCeHUE passumuio 20cyoapcmed, €20 UHCMUmMymos W ux npa-
8060MY 0@hOpMACHUIO U 3aKpenaeHuro, Kak, Hampumep, B I'epmanum,
COOTBETCTBYIOIIAsI OTpaciib MOJy4YWsia HaUMEHOBaHUE “zocydapcmeen
Hoe npaeo”.

TepMmuH "rocymapcTBeHHOE IIpaBO’ IIPUIIET B CBOE BpeMsl U B pyC-
CKOSI3BIYHYIO JIUTEPATypy WU B POCCHMCKYI0 HAayKy KOHCTUTYIIMOHHOTO
MmpaBa, 4YeMy B HEMaJIO CTEINeHU CIIOCOOCTBOBAJIO M TO OOCTOSITENb-
CTBO, YTO MOHapxusi B Poccuu 1mo BceM CBOMM OCHOBHBIM MapaMeTpam
ObLTa TOpa3mo OJIMKe K TOCYTapCTBEeHHOM cHcTeMe KalizepoBcKoil ['ep-
MaHWMH, HeXeIW K MapjaMeHTapHON MOHapXuu B BermkoGpuranuu, u
VX TeM 0oJjiee HUKAaK He COOTHOCUJIACh C pecnybJMKaHCKUMU KOHCTU-
TYLIMOHHO-TIPABOBBIMM MHCTUTYTaMU DpaHIINN.

Hepenko B nuTepaType MomuepKUBaeTCsS TO, YTO 00a 3TUX Tep-
MWHA MPAKTUYECKHU IMOYTH HAEHTUYHBI, YTO 3TO CHHOHUMBI, U 4YTO
3aMeHa TepMHUHa "TOCydapCTBEHHOE IMpaBo" TEPMUHOM "KOHCTUTYIIU-
OHHOE TIpaBO” IO CYIIECTBY HMYEro He MeHsieT. Takoe yTBepXIeHHE
BO3MOXHO U OGJIM3KO K peanusiM [epmanum, Hemelkosa3sraHoi IlIBeii-
uapun uan CKaHIMHABCKUX CTpaH, B KOTOPBIX JEHCTBUTEIBLHO 3BO-
JIIOIIMSI TOCYAapCTBEHHOTO MpaBa KakK OTpac/iM W KaK HayKu B OOIIeM
MpHBeja K TOMY, YTO CYIISCTBOBaBIIEE B IPOILIOM Pa3Iudhe MeX-
Iy TIOHSITWEM KOHCTUTYIIMOHHOTO TIpaBa W TOCYJapCTBEHHOTO IIpaBa
yTpaTuio Oblloe 3HaueHWe. B Hacrosiiee Bpemsi BO Bcex CTpaHax
repMaHO-POMaHCKOro TpaBa (haKTUUECKU, HECMOTpsl Ha pasauyusl B
TepMUHaX, 00beM KOHCTUTYIIMOHHO-IIPABOBOTO PETYJMPOBAaHUSA, IIEH-
HOCTH, JIeXallllie B OCHOBE TMOCTPOCHUS W MPUMEHEHUS KOHCTUTYIIH-
OHHO-IIPABOBBIX HOPM, MPUMEPHO MACHTUYHBI. COOTBETCTBEHHO MOX-
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HO CMeEJI0O TOBOPUTh O TOM, UTO TMPUMEHMTEJBHO K Pa3BMTHIM 3ama-
HbIM CTpaHaM TePMMHBI "TOCyIapCTBEHHOE MpaBo” M "KOHCTUTYLMOH-
HOe TpaBo” MMEIOT MPUMEPHO ONMHAKoBoe 3HaueHue. ONHAKO CTOUT
OTMETUTb, YTO HEKOTOpbIE 3amajHble aBTOPbl IO CHUX MOp ycMaTpu-
BalOT B HUX MPUHUMIHAJIBbHOE pa3inune. OHU TTOAYEPKUBAIOT pa3iiv-
Yyusi B pacCTaHOBKE aKIIEHTOB KOHCTUTYLIMOHHOIO U TOCYIapCTBEHHOTO
NpaBa, HEOJUHAKOBBII 00BEM MTPABOBOTO PEryaupoBaHus U T. A. OTMme-
THM, YTO YaCTUYHO TaKOTO pojJa pa3jinuve COXpaHseTCs, HO TeM He
MeHee TMPUHLUITUAIBHOIO 3HAYEHUS 3TO HE HMEET.

BrlllleckazaHHOe He MCKJIloYaeT, KOHEYHO, MCIOJIb30BaHUE Ha-
pSay ¢ TEPMMHOM "KOHCTUTYLIMOHHOE IIPaBO 3apyOexKHBIX CTpaH" Hu
TepMHHa "TOCyZapCTBEHHOE IIpaBO”, OCOOCHHO Korna peyb HMAET 00
M3yYeHNU KOHKPETHOW oTpaciiv mpasa Tex ctpaH mupa (®PT, CkaH-
JWUHAaBCKUE CTpaHbl U Op.), Iae ee odULMUaJbHBIM HaMMEHOBaHUEM
MpoIOJIKAaeT OcCTaBaThbCs "TOCymapCcTBeHHOe IpaBo”. B atoM cirydae
HCTOJIb30BaHUE JAaHHOTO TepMMUHA IMpPEACTaBisieTcs aaxe HeoOxomu-
MBIM IS OoJiee aleKBaTHOTO BOCIPOM3BEACHUSI TeX peauil, KOTO-
pbie CYLIECTBYIOT B JAaHHOW KOHKPETHOM CTpaHe.

§ 2. UCTOYHUKH KOHCTHUTYIHOHHOIO IpaBa
3apy0eKHBIX CTpaH

Cucmema ucCmo4HUKO8 KOHCMUMYUUOHHO20 NpaAsd
3apybexcnvlx cmpau

B mpaBoBoii JOKTpMHE MO HCTOYHMKAMM MNPaBa ITOHUMAIOTCS
BHelHHE (hopMbI BbIPAKEHHUs NpaBa. T paguliiOHHO BEIYJICHSIIOT TPU
IPYIIbl IOPUANYECKUX MCTOYHUKOB. DTO, BO-TIEPBBIX, HOPMATHBHBIE
NMPaBoOBble€ AKThI, BO-BTOPHIX, OObIMAHM 1, B-TPEThUX, CyAeOHbIE Tpe-
HEeJIeHThl. DTa cXeMa BIIOJIHE MPWIOXUMA U K KOHCTUTYLIMOHHOMY IIpaBy
3apy0exHbIX cTpaH. OQHAKO MOCIeAHEMY IPUCYIIU HEKOTOphIE CIie-
nuuyecKkrue 0COOEHHOCTH, KOTOPhIE CTAHOBSITCS OCOOEHHO 3aMETHBI B
rnocJjieqHee necsaTuiieTue. B yacTHOCTH, peyb WAET, BO-NEPBBIX, O Ta-
KMX SIBJIEHUSIX, KaK MpUBHAHUE 8 Kauecmee UCMOYHUKA Npasa ooOuux
NPUHUUNOE Npaea, N, BO-BTOPBIX, O 6Ce 803PACMAIOULeM 3HAYEHUU HOPM,
co30asaemuvix 6He npedenos HAUUOHAAbHO20 eocydapcmea, u dadice He
6ceeda ¢ eco0 peularouwuM y4acmuem, Ho mem He MeHee 0053aMmeNbHbIX
0451 M020 UAU UHO20 KOHKPEmHO20 2ocydapcmea.

Peubr B mociemHeM ciydae UIET HE TOJBKO O MEXIYHapOJIHO-
MPaBOBBIX aKTaX, a 0 (POPMUPOBAHMU HOBBIX MPABOBBIX CUCTEM, Ta-
KMX KakK eBpomeiickoe mpaBo (mpaBo EBpomneiickux CooOI1iecTB) min
npaBo Cosera Espombl. [IpaBo EC, nMmest HagHalIMOHaNbHBINA XapakK-
Tep, MHKOPHOPUPYETCS B HALMOHAJIbHBLIC IPAaBOBBIE CUCTEMBI TOCY-
IapCTB — YYaCTHUKOB COOTBETCTBYIOIIMX WMHTETPALIMOHHBIX OOBEIM-
Henuii. HopMbl 3TOrO TIpaBa MMEIOT TIpsIMOE NEWMCTBHUE M OO0JamaroT
BEPXOBEHCTBOM II0 OTHOLIEHMIO K HOpMaM IIpaBa, CO37aBaeMbIM Ca-
MUM HalMOHAJIbHBIM TOCYIapCTBOM. B pesyibTaTe HauvMHaeT BbICTpa-
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MBAThCSI JOBOJIBHO CBOcOOpa3Hasi M HECKOJILKO HEeIpUBBIYHASI KapTHUHA
CHCTEMBI MCTOYHMKOB HAIIMOHAJBHOTO KOHCTUTYIIMOHHOTO IIpaBa B 3a-
pyOEeXHBIX CTpaHaX, WJM BO BCIKOM CJIydae B OIIpeleeHHONM YacTu
CYBEPEHHBIX TOCYAAapCTB, KOTOPbIE SIBJSIOTCS yJYaCTHMKAMMU MeXXHa-
LOHAJIbHBIX MHTETrPallMOHHBIX OObEIMHEHUII, 00JamalolInX OIIpele-
JIEHHBIMW YepTaMM HagHAIIMOHAJILHOTO XapakTepa.

CBoecobOpa3ue CKJIaIbIBAIOIIETOCS MOJOXKECHMS 3aKJII0UAeTCs B TOM,
YTO Ka3ajloch Obl HE3BIOJIEMBIM ITOCTYJAT O BEPXOBEHCTBE OCHOBHOIO
3aKOHA TOCydapCcTBa, O TOM, YTO KOHCTUTYHUS — O3TO BBICIIMI IO
CBOCH IOpMIMYECKON CHJIe HOPMATUBHO-TIPABOBOM aKT, KOEMY COOT-
BETCTBYIOT MJIA JOJKHBI COOTBETCTBOBATh BCE MHbIE HOPMATUBHO-IIpa-
BOBBIE aKThl, OTHBIHE OJIK€H BOCIIPMHMMATLCSI C HEKOTOPBIMU OIO-
BOpKaMM, a 3a4acTyl0 M BOOOIIE CTaBUTHCS IIOJ COMHEHME.

OTa cuTyauus TpeOyeT HEKOTOPBIX ITOSCHEHUi. [le10 B TOM, 4TO
cozmaHue B 3amagHoii EBpome MHTerpallMOHHBIX OObEIMHEHMIA, U3BE-
CTHBIX TTOl HamMeHoBaHMeM EBpomeiickmx CooOmecTB, M X O0BeIM-
HeHue 3aTeM B pamkax EBpormeiickoro Colo3a, y4pexXIeHHOro B
1992 romy, mpuBejio K ToMy, 4TOo B pamkax CooOllecTB CJIOXUIAch
oco0ast aBTOHOMHas IpaBoBasi cucteMa. OHa He MOXET OBITh MIOCHTU-
¢unmupoBaHa HA C HAIIMOHAJBHBIM, HM C MEXIYHAPOIHBIM ITPaBOIO-
psakoM. HopMmaTMBHO-TIpaBOBbIe aKThl, KOTOpbIE CJIyXKaT Hemocpe.-
CTBEHHBIM MCTOYHMKOM 3TOM IPaBOBOM CHUCTEMBI, CO3MAIOTCS 110 0OJIb-
IIeii YacTU IIyTeM OCYIIECTBJICHUS HOPMOTBOPYECKOU NEATEIbHOCTH
nHcTuTyTOoB CooOmiecTB. Haxke yupenuTenbHble akKThl CoOOIIEeCTB, KO-
TOpble B 3HAYMTEJLHON Mepe HAllOMMHAIOT MEXIyHapOJIHbIE JOr0BO-
pBI, UMEIOT BeChbMa CYILIECTBEHHOE MIOPUANYECKOE OTIMYMUE OT ITOCIIE-
ITHUX. DTO OTIMYME 3aKJII0YaeTCsd B TOM, YTO €CJIM OOBIYHBIA MEXKIY-
HapOOHBII JOTOBOP M, COOTBETCTBEHHO, HOPMBI MEXKIYHAPOIHOTO ITpaBa
agpecoBaHbl CYBEpEHHOMY TOCYAapCTBY, TO HOPMBbI YyUpeIUTEbHBIX
akToB CoOOIIECTB HAIENSIIOT IpaBaMK U 00SI3aHHOCTSIMU HE TOJIBKO, a
IOpPOil U HE CTOJBKO TOCYIAapCTBO, CKOJBKO HEMOCPEICTBEHHO (hU3U-
YyecKrne W IOpUIMYeCKNe JINIIa, HaXOIOdIIecs Iof IOpUCINKINE ToCcy-
JapCcTB — Y4YaCTHMKOB 3THUX corjameHuii. YTo Xe KacaeTcsl KaTrero-
puii HOPMaTUBHO-IIPABOBLIX UCTOYHUKOB €BPOIEMCKOro IpaBa, co3ha-
omuxcss uHctuTyramMu CooOmiecTB, TO cneuuduka HMX IIPaBOBOTO
pexXmMa 3aKJII04YaeTCs B TOM, 9TO MX HOPMBI SIBIISIOTCS HOPMaMM ITpS-
MOIo JE€MCTBUS U 00JadaloT BEPXOBEHCTBOM MO OTHOILIEHWIO K HOpMaM
HALIMOHAJILHOTO IpaBa, Oaxe €CAd pedb MAET O KOHCTUTYLIMOHHO-
IIPaBOBBIX HOpPMaX.

B mocnenHMe rombl B pelIeHUSIX HAIIMOHAIBHBIX CYIOB, OCOOEHHO
B BBICIIMX MHCTAHIMSIX CYIOB OOIIEH IOPUCAUKIINYA U B pEIISHUSIX Hal-
HaLIMOHAJIbHBIX CYIEOHBIX OPraHoOB, BCE Yallle BCTPEYaeTCs CChLIKA B
MOTHBHUPOBOYHOI YacTU pelIeHMIA Ha OOIIMe MPUHLMIIBL IIpaBa, KOUM
clilenyeT CyI IpW BBIHECEHWM KOHKPETHOTO pEeIIeHUsS MO KOHKPETHOMY
JIenny. Yxe ceromHsl CTAaHOBUTCSI OUYECBUIHBIM, YTO OOIIME TPUHIMUIBI —
9TO TakKasl IopuIndecKash KaTeropusi, KoTopas BBICTYIaeT B pPOJU Be-
IYIIET0 MCTOYHMKA IIpaBa BOOOINE M KOHCTUTYLIMOHHOTO IpaBa B OCO-
OEHHOCTH.
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TakuM 00pa3oM, BBEICTpamBasi CUCTEMY MCTOYHMKOB KOHCTHTYIIV-
OHHOTO TIpaBa 3apyOeXHBIX CTpaH, MOXHO BBIICIUTH CJEAYIOIIHE
OCHOBHbBIE TPYINBbI HCTOYHMKOB: BO-TICPBHIX, HAIMOHAJIbHbIE HOpPMA-
THBHO-TIPABOBBIE AKTBI; BO-BTOPBIX, 00bI¥AIl; B-TPEThUX, CYIEOHbIi
npeleieHT; B-YeTBEPTHIX, HOPMATHBHO-TIPABOBBIE AKTHI HAJTHAIIMO-
HAJILHOTO XapakKTepa M MeEXKIYHApPOIHbIE JOroBOpbI; B-TSITHIX, 00-
1Me MPUHIMNBI MpaBa. PaccMOTpuM Kaskaylo M3 Ha3BaHHBIX KaTero-
pUii B OTAEIbHOCTH.

Hopmamueﬂbze npaeoevle  AKmol

B mopasnsiolieM OOMBIIMHCTBE TOCYAApCTB (32 UCKITIOUYCHUEM CTpaH
00I1Iero MpaBa) OCHOBHOM MAacCUB MCTOYHMKOB KOHCTUTYLIMOHHOIO Ipa-
Ba COCTaBJISIIOT HOPMATUBHEIE MPaBoOBbIe aKThl. Cpelr HOPMATUBHO-MPa-
BOBBIX aKTOB — HMCTOYHHUKOB KOHCTUTYLIMOHHOTO TpaBa 0e3yCJIOBHO J0-
MUHUPYIOIIME MO3ULMU MIPUHAIIEXAT 3aKOHOJATEIbHBIM aKTaM.

3akoHOM B (DOpPMaJIbHOM CMBICJIE CJIOBA SIBJSIETCS HOPMATUBHBIM
aKT, IPUHATBIA B COOTBETCTBMU CO CIICLIMAJIbHOI IIPOLIEAYPOM COOT-
BETCTBYIOLIMM 3aKOHOAATENbHBIM OpraHoM, (OpMUPYEMbIM Ha OCHOBE
BceoOIIero m3ompareapbHoro mpapa. Hapsimy ¢ 3akoHoM B (opmaib-
HBIM CMBbICJIE CJIOBA MCIIOJIL3YETCS M ITOHSITUE 3aKOHA B MaTepUaIbHOM
cMbiciie. Peub B TaHHOM cilydyae MAET O HOPMATUBHOM IIPAaBOBOM aKTe,
HE3aBUCHMO OT IPOLEIyphbl €r0 MPUHATHUsI, KOTOPHIN II0 CBOEH 3HAYM-
MOCTH M KpPYIY PEryJIupyeMbIX OTHOIICHUN HMMEET CTOJIb K& BaKHOE
3HaYeHUe, KakK U 3aKOH B (opMabHOM cMbIcie cioBa. Kpome Toro, B
LIEJIOM psie CTpaH CYILIECTBYET MpaKTHKa AeJIETMPOBAHHOIO 3aKOHO-
JIaTelIbCTBa, MPU KOTOPOI MapiaaMeHT IepeqaeT UCIOJHUTEbHON Bla-
CTU CBOM TIOJIHOMOYMS MO W3JAHUIO 3aKOHA, yCTAHABJIMBas OOBIYHO
creuMajbHble YCJIOBUS IPUMEHEHUST TaKMX aKToB. HakoHell, B HEKOTO-
pPBIX CTpaHax IIpaBO M3JaHMsS aKTOB, MMEIOIIMX CUJIYy 3aKOHA, MOXET
MpUHAAIeXaTh [JIaBe TOCYIapCTBa WJIM WHOMY OpraHy, He SBIISIIOLIE-
Mycsl HOMMHAJIBHO OPraHOM 3aKOHOJATEJIbHOM BJIACTH, HO OCYIIECTB-
JISIIOIIEMY COOTBETCTBYIOIIEE TMOJTHOMOYME IO OTpaHUYCHHOMY KpYTY
BOIIPOCOB B paMKax CIICLIUaJbHOI IPOLIEIYPHI.

3aKOHOAATe/IbHBIE aKThl Pa3INyaroTCs M0 CBOEMY CTaTyCy W IOpHI-
yeckoMy pexuMy. OHM 00pa3yloT CBOErO poia MEePapXUYEeCKyl0 CTPYKTY-
Py, MECTOM B KOTOPOI1 OIpeaeIisieTCsl IOpUaNIecKasl CUIa JaHHOIO 3aKOHa.
Beaymas poib B HallMOHAJIbHOM 3aKOHOAATENbCTBE BCEX CTpaH IpU-
HaIJIeXKUT KOHCTUTYLIUM, 32 HEl CIeIylOT KOHCTUTYLIMOHHBIC W OpraHu-
YyeCcKue 3aKOHBI, U 3aTeM — TeKyllee WM OObIMHOE 3aKOHOAATEBCTBO.

KoHCTUTYIIMSI KAK OCHOBHO# MCTOYHMK KOHCTUTYIIMOHHOTIO Mpa-
Ba. B monamisionieM OOJBIIMHCTBE TOCYJapCTB KOHCTUTYLIMSI TIpeM-
CTaBJIsIeT COOOI MIAaBHBINA 3aKOHOAATEIbHbINM aKT rocygapcTsa. OHa pas-
pabaTbiBaeTCd U NMPUHUMAETCSI HA OCHOBE CITELIMAIBHON 0CO00 YCIIOX-
HeHHO Tipouenypbl. OO0uH u3 eaa8HbIX PUOUYECKUX NPUZHAKOS
KOHcmumyyuu — ee eepxosencmeo. B ciydae KOJJIM3UM HOPMBI KOH-
CTUTYLIMX W HOPMBI JIIOOOTO MHOIO 3aKOHOJATEIbHOIO aKTa IpeuMy-
LIECTBEHHYIO CUIYy BCerga MMeeT HOpMa KOHCTUTYLIMU.
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Koncmumyuyuss — smo ocHoeHoll 3axoH 2ocydapcmeéa. OOYCIIOB-
JICHO 3TO HE TOJBKO BEPXOBEHCTBOM IaHHOTO HOPMATMBHO-IIPAaBOBO-
ro akTa B OOIIEil CHUCTeMe MIpPaBOBBIX MCTOYHMKOB, 3TO CBSI3aHO TaK-
K€ C TeM, YTO MMEHHO B KOHCTUTYLMU (UKCUPYIOTCS OCHOBHBIE Ipa-
Ba U cBOOOABI, MPUMHLUUIBI OOIIECTBEHHOIr0 U T'OCYAApCTBEHHOTO
ycTpoiictBa. CTpyKTypa KOHCTUTYLMM, KaK IIpaBWIIO, IIpemoIpeneiis-
€T M OOIIyI0 CTPYKTYPY KOHCTUTYIIMOHHOIO IIpaBa KaK OTpaciayd Ha-
LIMOHAJIBHOTO TIpaBa. B KOHCTUTYLIMM HaXOOAT CBOE OTpaXeHUe U 3aK-
peruieHue Te LIEHHOCTU M LIEHHOCTHBIE OPMEHTUPHI, KOTOPHIE OIpeae-
JISI0T (WM JOJKHBI OIpelesisITh) OOIIECTBEHHOE M TOCYIapCTBEHHOE
pa3Butue. B KoHcTUTYIIMM (DUKCUPYIOTCS, TaKUM 00pa3oM, Te Hadaia
Y NPUHLMIIBI, KOUM O0sS3aHBI CJIENOBaTh B CBOECH IMOBCEIHEBHOMW IpakK-
TUYECKOM HeSATeIbHOCTU BCE CYOBEKThl KOHCTUTYLMOHHOIO IIpaBa,
HauyMHasi OT MHAMBUIA U 3aKaHYMBAsl rocyIapcTBOM (WM HAo0OpOT —
HauyMHas C TocylapcTBa M 3aKaHYMBas WHAMBHIOM). KOHCTUTYIIMOH-
HbIe TIPUHLMIIBI JIEXKAT B OCHOBE MOCTPOCHUS BCEeil HAIMOHAJIBHON CH-
CTEMBI IIpaBa M BO MHOIOM IIpEIOIIPENE/ISIIOT XapaKTep 00pa3yrolIux
€€ OoTpaciiei.

B psige HoOBeWIIMX KOHCTUTYLMIA HaOJIIOJaeTcs ellle OJHAa MHTE-
pecHas TEHIECHLMS, BeCbMa BaxHas I XapaKTEPUCTUKU KOHCTUTY-
MM KaK WCTOYHWKA MpaBa — YCMAHOBAEHUE GHYMPEHHell uepapxuu
Hopm camoil koncmumyyuu. B pamkax 3aKOHOIATEIbHOTO TEKCTA BbIU-
JICHSIIOTCSI TIOCTAHOBJIEHMsI, KOTOpbIE IOJb3YIOTCS OCOOOH KOHCTUTY-
LIMOHHOW 3alllMTON, HE MOMJIEXAT MEPECMOTPY WIM [UIS TepecMOoTpa
KOTOPBIX yCTAaHABJIMBAETCS OoJiee yCIOXHEHHAs MPOIEeAypa, 4yeM IS
JIpYTUX CTAaTel WM Pa3fesioB KOHCTUTYLIMM.

OOBIYHO TaKOW MOBBIIICHHON 3alIUTON MOJIb3YIOTCS KOHCTUTYLIM -
OHHBIE TIOJIOKEHUS, B KOTOPBIX HAXOAAT CBOE 3aKPEIMJIEHUE OCHOBHBIE
MPUHIUIIBL TTOCTPOEHUsI OOIIEeCTBA, TOCYAapCTBAa M TOCYIApCTBEHHOW
BJIACTU, a TakKXXe IOCTAHOBJEHMS, KOTOpbie (POPMYIUPYIOT OCHOBHbIE
MpaBa M CBOOOABI YejoBeKa. B HEKOTOPBIX KOHCTUTYILIMSIX TaKOU TOBBI-
IIEHHOW 3alUUTON MOJB3YIOTCSI OTAEJbHbIE [JIaBbl WIU pas3leibl, B
Ipyrux — oTaedbHble cTaTbu. Hampumep, dpaHuysckass KoHcTuty-
1Sl ycTaHaBJIMBaeT, YTO pechnyOnauMKaHckas Qopma MpaBlieHUS He
MOJJIEXXKUT TepecMOoTpy. B KOHCTUTYLMSX OOJIBIIMHCTBA TOCYAapCTB
TOBOPUTCSI O TOM, YTO JIIO0OE€ TEPPUTOPUATBHOE U3MEHEHUE MOXKET
UMETb MECTO TOJIbKO Ha OCHOBE BOJIEU3DBABIEHUSI IpaxiaH WIM C CO-
racus HacejJeHUsd NAHHOW TEPPUTOPUU U T. II.

ITopsimok M3MeHeHHUsI U MmepecMoTpa KOHCTUTYLUM yCTaHaBIAMBAaET-
csg camoii KoHctuTyuueil. Kak npaBuio, B MucaHoi KOHCTUTYLIUM Pery-
JIUPYETCS U BOIPOC O COOTHOILIEHUM HALMOHAJIBLHOTO M MEXIYHAPOIHO-
ro npasa. [IpakTuka pa3iWyHbBIX TOCYAapCTB B 3TOU 00JacTU HEOAWHA-
KoBa. B psme rocymapcTB MpPOKIAMUPYETCS, YTO OOIIENMPU3HAHHBIE
MPUHLMITBI 1 HOPMBI MEXIYHAPOIHOTO TpaBa 00pa3yloT COCTABHYIO YacThb
HallMoHaJbHOTO mpaBa. Ilpy 3TOM, KOHEYHO, BaXXHO HMMETh B BUIY TO,
YTO MEXIYHApPOMHbII JIOrOBOpP B CJiydyae €ro MHKOPIIOpalUXd B HALUO-
HaJIbHYIO IIPABOBYIO CHUCTEMY BCE PABHO 3aHUMAET B 3TOM CUCTEME OCO-
0oe MecTo, OH He TMOMJIEXWUT MEePECMOTPY B OJHOCTOPOHHEM MOPSAKE U
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MocJieAyIolIie HOPMAaTUBHBIE aKThl HE MOTYT OTMEHSTb WM MPUOCTa-
HaBJIMBATh NEUCTBUE MEXIYHAPOIHOTO JOrOBOpAa TOJBKO B CHIIYy TOTO,
YTO OHU XPOHOJIOTMYECKU SIBISIOTCS aKTaMU 0oJjiee MO3MHEro Inepuosa.
HcxomHast mpe3yMIILusi COCTOMT B TOM, YTO BCe ITOCJIEAyIOIIee 3aKOHO-
IaTeJIbCTBO HE JTOJDKHO HAXOMMThCSI B MPOTHUBOPEYMHU C ITOANIMCAHHBIM
M BCTYIUBIIUM B CUJIy MEXIYHApOIHBIM JIOTOBOPOM.

Bormpoc 0 coOTHOILIIEHMM HOPM MEXAIYHAapOIHOTO JOroBOpa U KOH-
cTUTYLMK . IPEJCTaBIsIeTCs ropa3io 0ojiee CI0XHBIM, YeM COOTHOIIE-
HUE TOCeIHEe ¢ OOBIMHBIM 3aKOHOM. JIsT TOro 4ToOBI MCKITIOYUTH BO3-
MOXHBIE TTPaBOBbIE KOJIJIM3WM B 3TOM BeCbMa TOHKOW W UYyBCTBUTEJIb-
HOI c(epe MONMUTUYECKUX B3aMMOOTHOIICHMIA MEXAY rocyaapCTBaMU,
IIPUMEHSIETCS TIOPSIOK, IPU KOTOPOM KOHCTUTYIMSI YCTaHAaBIUBAET
0co0yI0 mpoHeaypy paTuuKalud MeXIyHAPOAHBIX TO0roBopoB. Ocobo
BaXXKHbIE U3 HUX paTU(PUIUPYIOTCS, KaK MPaBUJIO, HA OCHOBE 3aKOHa,
IIpUYeM TaKOIo pojaa 3aKOH O paTu¢UKalMKU MOXET U JOJKEH OBITh
IIPUHAT TOJBKO B TOM CJIydyae, €CJIU IMOANMMCAHHBIA MEXIyHapOIHbIN
JIOTOBOp HE TMPOTHBOPEYUT JEHCTBYIOIIE KOHCTUTYLUM CTpaHbl. B
clyyae, €ClIu MapjaMeHT WM OpraH KOHCTUTYLIMOHHOTO KOHTPOJIS
KOHCTaTUPYIOT HaJnW4ue TaKoro IIPOTMBOpEYMsI, TO cama 1o cebe pa-
TUGUKAIMSI MOXET COCTOSAThCS TOJBKO B Cydae IepecMOTpa KOHCTH-
tyuuu. Tak, parudukainuy MaacTpUXTCKOro J0roBopa O CO3IaHUM
Esponeiickoro Corosza, moamnucaHHoro B 1992 r., mpenliecTBOBalu
nepecMoTpbl KoHCTUTYLM Bo ®panuuu, ®PI, Mpranaum u 1eiom
psne npyrux rocymapcts — wieHoB EC. B xome mpoiecca patuduka-
1 AmcrepaamMckoro norosopa o Espomneiickom Corose, 1opmircaH-
Horo B 1997 r., BO MHOIMX CTpaHax OpraHbl KOHCTUTYLIMOHHOTO KOHT-
poJisd TakKKe yKasajJlu Ha IPOTUBOPEYME JTOrOBOPHBIX ITOCTAHOBIICHUI
KOHCTUTYLIMOHHBIM HOpPMaM, B COOTBETCTBMM C 4YeM ObLIa HadaTa IIpo-
leaypa IepecMoTpa KOHCTUTYyLMi. Takoro pomga IepecMOTp MOXET
MPUBECTU K OMpEAcIeHHOMY M3MEHEHUIO HEKOTOPBIX CTaTell KOHCTU-
TyLIUM, a MHOTAA, KaK 3To ObU1o, Hampumep, Bo ®panuum B 1992 1.,
K mosiBieHu1o gaxe HoBoi XIV riaBbl, nmocBsiieHHOW EBponeiickum
CoobmiectBam u EBporneiickomy Coro3y.

KoHCTUTYIIMOHHBIE M OpPraHMYEecKHMe 3aKOHbl. BTOpylo rpymmy
3aKOHOJATEbHBIX aKTOB O0pa3ylT KOHCTUTYLMOHHBIE WM OpraHUYec-
Kue 3akoHbl. CjeayeT OTMETUTb, YTO 3TU TEPMUHBI YIIOTPEOJISIIOTCS
HEOAMHAKOBO B pa3jMYHLIX CTpaHaX. B HEKOTOpHBIX cTpaHaX KOHCTUTY-
LIMOHHBIMM 3aKOHAMMU MMEHYIOT T€ aKThl, IMOCPEICTBOM KOTOPBLIX BHO-
CATCSI U3MEHEHMSI B KOHCTUTYLIMIO. OpraHM4ecKMMM, Kak MpaBuIo, Ha-
3bIBAIOT TaKMUe 3aKOHBI, M3JaHUE KOTOPBIX MPEAYCMOTPEHO HEMOoCpe-
CTBEHHO B KOHCTUTYLIMM W KOTOPblE KaK OBl MPEACTaBISIOT COOOM
MPOIOJKEHME Y pa3BUTUE KOHCTUTYLIMOHHBIX OCTaHOBJIeHM. Hanpu-
Mep, B TEKCTE€ OCHOBHOIO 3aKOHAa MOXET I'OBOPUTLCSI O TOM, 4YTO CTa-
TyC IIPaBUTE/ILCTBA OYAET YperyJupoBaH OpraHMYECKUM 3aKOHOM. MHOr-
1a HaMEHOBaHME "KOHCTUTYLIMOHHBIN' M "OpraHM4ecKMil”" 3aKOH —
CUHOHUMBEI.

KOHCTUTYLIMOHHBIM 3aKOH, BHOCSILMI M3MEHEHUsS] B KOHCTUTY-
LU0, TIPUMHUMAETCS B COOTBETCTBMU C IIPOLICAYPOI, IPEIyCMOTPEH-

2 KoHCTHT. npaBo 3apyGekHbIX CTPAH
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HOM IJ1s1 NMPUHSTUS ITOINPABOK K KOHCTUTYUHU. OOBIYHO 3TO 0CO0O0
YCJIOXKHEHHBI Tpoliecc, IOCKOJIbKY IMoaaBstoniee OOJIbIIMHCTBO
MUCAHBIX KOHCTUTYLIUM SIBASIETCS KECTKUMU KOHCTUTYIUsIMU. Heckomnb-
KO OTJIMYaeTCs IMOPSAOK MPUHSTUS OpraHudeckux 3akoHoB. OH Heo-
IMHAKOB B Pa3jIMYHBIX CTpaHax, HO TeM HE MeHee IS MPUMEHSIeMOM
NpU ero MPUHSITUU MPOleAypbl XapaKTepHO JUOO0 OrpaHUYEHHUE Kpyra
CYyOBEKTOB MpaBa 3aKOHOIATEJIbHOM WHUIIMATUBBI, JUOO TpeOoBaHUE
BOTUMPOBAHUSI 3aKOHOMPOEKTa TOJHKO aOCOJIOTHBIM OOJILIIMHCTBOM TO-
JIOCOB, a B HEKOTOPbIX CTpaHaX OpraHUYecKue 3aKOHbI TMOMjIexXaT 00si-
3aTeJIbHOMY HAaIlpaBJICHUIO 10 MOJAIMCAaHUWS TJ1aBOW rocymapcTtBa Ha
MPOBEPKY B OpraH KOHCTUTYLIMOHHOTO KOHTpOJIsI. B Mepapxuu 3aKOHO-
laTeJIbHBIX TEKCTOB OpPraHWYecKWid 3aKOH MAET HEMOCPEeACTBEHHO 3a
KOHCTUTYLIMEN W CTOUT BbIlIE OOBIYHOTO TEKYIIEro 3aKoHa. DTO O3Ha-
yaeT, 4YTO B cCjiydyae KOJUIM3UM MEXAY HOPMOU OOBIYHOIO W OpTraHU-
YeCcKOTo 3aKOoHa MPEeUMYIIECTBEHHYIO CUJIy MMEeT HOpMa OpraHWYec-
KOTro 3aKoOHa.

OObuHbIE WM TEKYIIMe 3aKOHbl. DTU 3aKOHBI O0OPa3yIOT OCHOB-
HYI0O MaccCy 3aKOHOIATeJIbHBIX aKTOB, IIPUHUMAIOTCSI HA OCHOBE ITpOIle-
Iypbl, HEMOCPEACTBEHHO MPEAyCMOTPEHHON B OCHOBHOM 3aKOHE TOCY-
napcTBa, W MOTYT OXBAThIBaTh 4YPE3BbIYATHO INMPOKUI KPYr BOMPO-
coB. B aTOl CcBSI3M ciemyeT OTMETUTh, YTO B 3HAYUTEJIBLHOW 4YacTu
rocynapcts cdepa NpuMeHeHUs 3aKOHa He 3HaeT orpaHudeHmit. MHa-
ye roBoOpsi, MPUHMMAIOLIMI 3aKOHBI OpraH 3aKOHOJATEJbHOM BJIACTU
obyiamaeT HeOrpaHUYEHHOW KOMIIETEHIIUE MU MOXeT NMPUHUMATh 3aKO0-
HBI TT0 JIIOOOMY BOIIPOCY, €CJIM COYTET 3TO HeoOXommMbIM. TakoBO, Ha-
npuMep, MOJIoKeHUe B BelumkoOpuTaHuM, B KOTOPOHM, KaK yTBepxKaa-
I0T aHIJIM4YaHe, napjaMeHT MoxeT Bce. OH He MOXET TOJIbKO IpeBpa-
TUTb MYXYUHY B JXKEHIIUHY, BIIPOYEM, 3TO YK€ OTHOCUTCS K cdepe
KOMTIETCHIIMY MEAUITNHBI.

BMmecTe ¢ TemM B 11eioM psae cTpaH cdepa IMpUMEHEeHHUs 3aKOHa
MMEET B HAaCcTOoAICC BpEMS M BECbMa CYLHICCTBCHHBIC OTpaHUYCHMUS. TaK,
Bo ®PpaHLIMU B COOTBETCTBMM €O CT. 34 KOHCTUTYLIMM MEPEYUCIEHbI T
chepbl OOIIECTBEHHBIX OTHOILIEHUI, KOTOPbIE PETYJIMPYIOTCS 3aKOHOM
WU NPUMEHMUTEIbHO K KOTOPbIM 3aKOH YCTaHaBJIMBAeT OOlIMEe Hayajia
VIW NPUHLMITBI peryaiupoBaHusi. AKTbI, IPUHSTHIE 3a MpeaejaMu 3aKo-
HOJIaTeJIbHBIX TTOJIHOMOYMIA, JaXe €CJIM MPpU 3TOM ObLia CcOOJIofeHa BCS
dopmanbHas npoleaypa, MOTYT ObITh TIPU3HAHBI OPraHOM KOHCTUTYLIU-
OHHOIO KOHTPOJISI aHTUKOHCTUTYLUMOHHBIMU M, CJI€0BATEJIbHO, OHU HE
OynyT BBeleHbI B AeiicTBUe (Bo PpaHIMU NPUMEHSIETCS CUCTeMa Ipel-
BapUTEJIbLHOTO KOHTPOJISI 3aKOHOIIPOEKTOB, TPUHUMAaEeMbIX IapjaMeH-
ToM). B Tex cayyasix, korma peyb MAET O 3aKOHOJATEJbHBIX aKTaXx,
OPpUHATBIX 10 1958 T. M BBIXOASIIMX 3a 3aKOHOJATEJIbHbIE Mpenesibl,
O4YepyYEHHbIE NEUCTBYIOIIEC KOHCTUTYLIMEM, OHU MOTYT OBbITh M3MEHEHBI
WU 3aMEHEHbI aKTaMU UCITOJIHUTEJILHOW BJIaCTH.

B HekoTophiX cTpaHax (Hanmpumep, B BenukoOpuraHuu) ImmicaHblie
KOHCTUTYLUHUUN OTCYTCTBYIOT. IOpI/l,le/l‘-lCCKaﬂ 3HAYUMOCTb TOIO UJIMN UHO-
ro 3aKOHOIATEJIbHOIO TEeKCTa OIIpeaessieTcsl B 9TOM ciaydyae He ¢op-
MaJIbHO MPaBOBBIMM MOMEHTaMM, a €ro COJEepXXaHUEM.
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BaxkHbIM HampaBfieHMEM aKTHMBU3allUU 3aKOHOTBOPUYECKOW Jesi-
TEJbHOCTU B TIOC/IeJIHEE NeCSTUIeTUE CTAaHOBMUTCS CO3JaHUE pecuo-
HAABHO20 3aKoHOOdameabcmea. DTOMY CIOCOOCTBYIOT ABa OCHOBHBIX
(hakTopa: BO-IMepBbIX, pacliupeHue chepbl BeJeHUs CYyObeKTOB ¢he-
Jiepaliud B rocyaapcTtBax ¢ denepaTuBHbIM YCTPOMCTBOM M, BO-BTO-
pbIX, pa3BUTHE Hayaj JAelleHTpaiu3allid B OpraHu3alluu MEeCTHOIO
caMOyTmpaBJICHHUSI.

O0BbeM 3aKOHOAATEIbHBIX MOJTHOMOYMIA CyOBEKTOB (eaepannu B
pasnuuHbIX (eaepaTUBHBIX TOCyJapcTBax HEONMHAKOB, HEUIEHTUYHBI
U NPUHLIMIIBI, TOJIOXEHHbIE B OCHOBY MocTpoeHus1 ¢deaepauuu. Tak, B
JIOTOBOPHBIX (hefepalnsix OCTaTOYHAsI KOMIIETEHIIMSI, OCTaTOUYHBIE ITOJI-
HOMOYMSI MpUHAamIeXaT cyobekTam deaepannv, U 3TO BIOJHE €CTe-
CTBEHHO paciuupsieT chepy BeaeHUs CyObeKTOB UM, COOTBETCTBEHHO,
MPUMEHEHUs] PErMOHAJILHOTO 3aKOHOoJaTelbcTBa. B cTpaHax, rae oc-
TaTOYHbIE TIOJIHOMOYMS, T. €. TTOJHOMOYMSI, KOTOPBIE HEIOCPEICTBEH-
HO HE IpenycMOTpPeHbl B OCHOBHOM 3aKOHE€, TMpUHAIIeXaT LEHTpY,
00BbeM TIOJTHOMOUYMI WIEHOB ¢eaepaliu OyaeT 3HAUYUTEIbHO yXe. Tem
HE MeHee HYXHO OTMETHUTh, YTO IIpeobjafalolleii TeHIASHINE B pa3-
BUTBIX TOCYIapCTBax SIBISETCS, KaK IpaBWJIO, paciiupeHue chepsl
BelIeHUSI CYOBEKTOB (peaepalii. DTO MOXHO MPOCICIUTh U B CTaphIX
denepauumax (CLHA, ®PI, IlBeiimapuy) U B HEZaBHO BO3HUKIIMX
(dbenepaimsax, K 4YMCIy KOTOPbIX OTHOCUTCS, B YaCTHOCTU, besnbrus.

3aKOHOJATENIbCTBO CYOBEKTOB denepalluy He cleayeT paccMar-
pHMBaTh KaK CHCTeMY HOPMAaTHMBHBIX aKTOB, IMOAYMHEHHBIX OOIIEHAIINO-
HaJIbHOMY 3aKOHOJATEJbCTBY. 3[€Ch COOTHOILICHUE TIOJTHOMOYMIA OKa-
3bIBAaETCS TOpaszao 0ojee CIOXHBIM M COOTBETCTBEHHO ropasino 0OoJee
CJIOXKHBIMM OKAa3bIBAIOTCS B3aMMOOTHOIICHUS MEXIy HalMOHaIbHBIM
3aKOHOIIATEeILCTBOM 1 3aKOHAaMM CyOBeKTOB demepanuu. B Ttex ciyda-
sIX, KOTJa pedb UIeT 00 MCKITIOYMTEBHOM BeAeHUM (eaepalliy, 3aKOH
cyObeKTOB BTOpraThbcsl B 3Ty cdepy He MoxkeT. B Tex ciyvasx, Korma
peYb UIET O COBMECTHOM KOMIIETCHIIMM, O COBMECTHOM BEIECHUU, BO3-
MOXHO KOHKYypMpYIoIllee 3aKOHOAATEIbCTBO (denepaliud M CyObeKTa
denepanmu. B aToM ciydae mpeoOiiamaromiasi poab MPUHAIJIEXUT (e-
JepaJibHOMY 3aKOHOAATEJIbCTBY, M B Cilydyae KOJUIM3UU JOJKHA Jeii-
CTBOBaTh HOpPMa, MCTOYHMKOM KOTOpPOM sIBiseTCs eaepalbHbBI 3a-
KoH. B TO ke BpeMsI BO MHOTMX CTpaHaX yCTaHOBJIEHA MCKIIIOUMTEIb-
Hag cepa BegeHUs cyonekra pemepanuu. [IppMeHUTETPHO K JaHHOMU
chepe OOILIECTBEHHBIX OTHOIICHUN POJb CaMOCTOSITEIbHOTO MCTOYHU-
Ka KOHCTUTYLIMOHHOTO IIpaBa BBIIOJIHSIET MMEHHO PErMOHAJIBHBINA 3a-
KOH, 3aKOH CyObeKTa (emeparuu.

BaxHyio cocTaBHYI0O 4acTb HOPMATMBHBIX IIPaBOBBIX MCTOUYHUKOB
KOHCTUTYIIMOHHOTO IIpaBa O0pa3ylOT aKkmbl UCHOAHUMENAbHOU 6AachmU.
K HuM otHOCAT aKThI, U3JaBacMbIC rJ1aBou rocygapcrtsa Wi OT UMCHU
rj1aBbl rocygapcrsa, a paBHO aKTbl, INPMHHUMACMbIC ITPAaBUTCIILCTBOM.
HWHorma B MX 4MCI0 BKJIIOYAIOT TaKKe HEKOTOpPBIE KaTErOpMy BEIOM-
CTBEHHBIX aKTOB (MMHMCTEPCKHE ITOCTAHOBICHMSI, MHCTPYKLIMU 1 Op.),
a PaBHO aKTbl MYHUIMITIAJIBHBIX OPraHOB. O,Z[HaKO IIpaKTHUKa pasjany-
HBIX TOCYIapCTB B 3TOH 00JIACTU HE OAMHAKOBA.
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B HemaBHEM IpOILIOM aKThl MCIIOJHUTEJIBHOM BJIACTH paccMart-
pUBaIMCh, BO BCSIKOM CJly4ae Ha JOKTPMHAJIIbHOM YpOBHE, KaK aKThI
MMOJ3aKOHHBIE, T. €. aKThl, IIPUHMMAaeMble Ha OCHOBE 1 BO MCIIOJIHEHUE
3akoHa. B HacTosIIee BpeMs TaKoil ITOAXOA HE BIIOJHE OTpaXkaeT Cy-
mecTBytonne peanuu. Ilockonpky cdepa IpuUMEHEHUST 3aKOHa Orpa-
HUYEHA, TO 3a ee MpeAciaMU peryJiupoBaHMEe HauMHAET OCYILECTB-
JISITbCSI UMEHHO aKTaMM MCIIOJHUTEIbHOM BIIACTU. DTH ITOCIeOHME KakK
OBl 3aMeIIaOT 3aKOH 3a IIpeaelaMyu 3ape3epBUPOBAHHOM 3a HUM cde-
pBI OOIIIECTBEHHBIX OTHOLICHMI. B ompeneneHHO Mepe cuUTyauus Ae-
JIETUPOBAaHHOTO 3aKOHOAATEJIbCTBA IIOXOXAa HAa PAaCcCMOTPEHHYIO BHIIIE.
IIpaBma, akThl, M3HaBaeMble B 3TOM CJIy4yae HCIIOJIHMTEILHON Blac-
ThIO Ha OCHOBE CIICIIMAJIbHOIO YMOJIHOMOYMS, KaK MPaBUJIO, HOJDKHBI
ObITh B MOCJIEAYIOLIEM MOATBEPXKIECHBI CAMUM 3aKOHOIAaTeIbHBIM Opra-
HOM, HO 3TO HE MCHSIET IOpUAMYECKOIl MPUPOABLI JaHHOIO aKTa.

Yuciio HOpMaTUBHO-TTPABOBBIX aKTOB, MU3aBA€MbIX UCITIOJHUTEIb-
HOM BJIACTBIO, MHOIOKPATHO IIPEBOCXOIMT YMCJIO 3aKOHOIATEIbHBIX
akTtoB. OmHAKo JajeKo He BCe aKThl MCIIOJIHUTEIBLHON BJIACTU IIPEH-
CTaBJISIIOT COOOM MCTOYHMK KOHCTUTYLIMOHHOTrO IpaBa. Ilomamisiomiee
OOJIBIIMHCTBO TaKWX aKTOB OTHOCUTCS K cdepe aaMMHUCTPATUBHOIO
peryJaupoBaHMsI CaMbIX pa3HOOOpa3HbIX OTHoLIeHUH. [ToaTomy s pe-
IIeHUsT BOIIpOCa O TOM, SIBJISIETCS JIA JaHHBIII HOPMAaTUBHO-IIPaBOBOI
aKT MCTOYHUKOM KOHCTUTYLMOHHOIO ITpaBa, HEOOXOAMMO IIPEXIe BCETO
BBISIBUTh €ro copepxXaHue. UTo KacaeTcss mepapXuu IPaBOBBIX HOPM,
colepKallluxcsl B TaKOTO poja akTaX, TO OHa B pellamlleil CTeneHu
oIpedessieTCsl uepapxueil caMyx MCIIOJHMUTEIbHBIX OpraHoB. BromHe
€CTeCTBEHHO, YTO aKThl IPaBUTEIbCTBA OyOyT CTOSTH Ha 0OJiee BBICO-
KOW CTYIeHU, HEXEeJW aKThl, M3JIaBaeMble MUHUCTPOM. AKTHI, WU31a-
BacMble MUHUCTPOM, CTOSIT BbIIlIE, HEXEJIM aKThl, MU3IaBacMbIc IIPEI-
CTaBUTEIISIMA aAMUHUCTPALMY Ha MecTax, U T. A. PopManibHO HaUBbIC-
IIyI0 CTYINEeHbKY B HMepapXMM TaKMX akKTOB 3aHMMAalOT T€, KOTOpHIE
U3maloTcs mIaBoil rocymapctBa. OmHAKO MX IPaBOBOM pexXuM OyIeT
HEOIMHAKOB B 3aBUCMMOCTH OT pa3nnyuii B popMme IpapiieHus. B mpe-
3UIEHTCKUX pPecnyOMKax OHU NECTBUTENIHHO SIBJISIOTCS aKTaMM IJa-
BBl TOCYyIapCTBa — HOCHUTENSI MCIOJIHMUTEIbHON BiacTH. TaKoOBBI, Ha-
npumep, npukassl Ilpesunenta CIIA. B crpaHax ¢ mapiaMeHTapHOM
¢dopMoil mpaBlieHUS aKThl, M3daBacMble OT MMEHHU TIJIaBBl rocymap-
CTBa, B ACHCTBUTEIBHOCTU SIBJISIOTCS aKTaMM IIpaBUTENbCTBA. Tak, B
Bemuko6putanuu npuka3sl KoponeBsl B CoBeTe B I€iCTBUTEIHLHOCTHU
SIBIISIIOTCSI aKTaMU HETOCPEACTBEHHO MpaBUTENbCTBA CTpaHBl. B pec-
my0/IMKax CO CMEIIaHHBIMU (hopMaMM IIpaBJIEeHUs] aKThl IJIABBI TOCY-
IapcTBa pasivyaloTcs IO CBOEMY CTAaTyCy B 3aBHUCHUMOCTH OT TOIO,
Kakasi MMEHHO cdepa OOIIEeCTBEHHBIX OTHOIICHUI PEeryJIupyeTcs mTaH-
HBIM aKTOM M KakoBa MHpuUMeHsiemasl Tpoueaypa. Tak, Bo ®@paHuuu
aKThl IVIABBI TOCYJapCTBa MOTYT NPUHUMATh (OpPMY OpHOHAHCOB, KO-
TOpBIE TIPAKTUYECKN KOHKYPUPYIOT C 3aKOHOAATENbHLIMM aKTaMU, WA
qare obiekaroTcsd B dopMy gekpera. HebGe3pIHTEpECHO OTMETUTD, UTO
B TMepexomHblii mepuoa cosgaHus Ilaroit pecryonnku Bo ®paHuuu
MPaBOBOI CTATyC BCEX IrOCYIapCTBEHHBLIX MHCTUTYTOB CTpaHbI ObLI ype-
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TYJIMPOBaH C MTOMOIIBIO TIPE3UIECHTCKUX OPAOHAHCOB, COAEPXKAIIMX Opra-
HUYECKUE 3aKOHBI.

TakuM o0Opa3oM, B KaxXkI0i KOHKPETHOI CTpaHe CTPYKTypa M IIO-
PSAIOK IIPUHATHSA, a PaBHO IPABOBOM PEXUM aKTOB MCIIOJIHUTEIbHOMN
BJIACTU MOTYT OTJIMYAThCS BeChbMa CYIIECTBEHHBIMU HIOAHCaMU. TeM He
MeHee oOllasi umepapxus TaKUX aKTOB, a CJeJA0BaTe/bHO U COMOMYM-
HEHHOCTb COAEPXKAIIUXCSI B HUX MIPABOBBIX HOPM 3aBUCUT IPEXIE BCETO
OT CcTaTyca OopraHa, KOTOPBbIA 3T aKThl IIPUHUMAET, a TaKXE OT TOIO,
KaKoe MeCTO B OOIleil nepapXuy rocymapCTBEHHBIX MHCTUTYTOB 3aHU-
MaeT ITaHHBI OpraH.

Obbluaili KaKk UucCmMoYHUK KOHCMUMYUUOHHO20 NPAea
3apybexncHsvix cmpam

ITog oObluaeM B KOHCTUTYLMOHHOM MpaBe MPUHATO MOHUMATh
HEOMHOKPATHO TpMMEHsIeMOe IIpaBUJO, Yallle BCEro CaHKIIMOHUPO-
BaHHOE TOCYAapCTBOM B JIUIIE CYAEeOHBIX OpPraHOB, KOTOpOE TpuMe-
HSIETCSI TIPU PErYJIMPOBAHUM ONpPeAeeHHBIX OOIIECTBEHHBIX OTHOIIE-
HUI, OTHOCUMBIX K chepe KOHCTUTYLMOHHOro mpaBa. Pojb u 3Haue-
HUE OObIYyasli B 3TOM 00JIACTM OTHOCHUTEIBLHO HEBEJIMKM MO CPaBHEHUIO
C YAaCTHBIM TPaBOM U B TO Xe BpeMsl 3aMETHO OTJIMYAIOTCS B CTpa-
Hax, MpUHAaIJeXallMX K pa3JIuyHbIM MpaBoBbIM cucTeMaMm. Haubosnee
3HAYUTENbHOE MECTO OOblYali 3aHMMaeT B CTpaHaX aHMJIOCAKCOHCKOTO
npaBa. Tak, B BenukoOpuTaHUM MHOTME BEAYIIME TOCYIapCTBEHHbBIC
WHCTUTYTHl (POPMUPYIOTCS U (PYHKIIMOHUPYIOT HAa OCHOBE HE MUCAHBIX
TEKCTOB, a CJIOXMBIIMXCSI, MHOTJA B T€UYEHUE CTOJIETUI, oObluaeB. Ta-
KOB, HalpuMep, YCTaHOBJEHHBIN 0OblYaeM MOpsaoK (opMUpOBaHUS
MpaBUTENbCTBA, POJb M TIOJTHOMOYMS KaOWHETa, MpeporaTuBbl IIpe-
MbEp-MUHUCTPA. B cTpaHax KOHTUHEHTaAIbHOW EBporbl 0ObIyail B KOH-
CTUTYLIMOHHO-TIPABOBOI cdepe MPUMEHSIETCSI CPABHUTEIBHO PENKO.

Hapsiny ¢ obblyaeM B TpagUIIMOHHOM CMBICJIE 3TOTO CJOBa B Iie-
JIOM psiIe CTpaH, OCOOEHHO CTpaH "TpeThero" MWpa, MpPH PeryInupo-
BaHUM KOHCTUTYLIMOHHO-IIPABOBBIX OTHOLIEHWIA B KQ4eCTBE MCTOYHMKA
ImpaBa MOTYT MCIIOJIb30BaTbCsl OObIMAM M TPAIULIMM, CBOMCTBEHHBIE
KOPIOpaTUBHOMY TIpaBy. B MyCylIbMaHCKUX CTpaHaX 4pe3BbIYailHO
BaXKHbI pOJib ajaTa U Inapuara. B cTpaHax Tponuueckoit Abpuku, a
TakXe OacceiiHa THxOoro okeaHa JOBOJBHO IIMPOKO PaCIpOCTPaAaHEHO
HCITOIb30BaHME TaK Ha3bIBAEMOrO TPAaIUIMOHHOIO IpaBa, T. €. HEIM-
CaHBIX OOBbIYAaeB, BOCXOMSAIIMX €Ie K YCJIOBUSIM IUIEMEHHON Xu3HHU. B
HEKOTOPBIX CTpaHaxX TPOMHMUYECKOM AMpWKU ObUIa maxe IMpedIpUHSTA
IIOIBITKA KOAMGUKALIMUA TUIEMEHHBIX OObIYaeB M TpagullUil, MpeacTaB-
JISIoIIas MHTEpEC He CTOJBKO C IPAaBOBOM TOYKU 3PEHUS, CKOJIbKO C
TOUYKU 3PEHUSI U3YYEHUSI STHUYECKUX 0COOEHHOCTE (pOpMUPOBaHUS Ha-
LIMOHAJIBHBIX 00LIHOCTEH 1 rocynapcTB. COOTBETCTBEHHO, B JAHHOI TPYII-
Il TOCYyJApCTB HEPENKO Hapsimy ¢ CcydaMu OOIIeH IOpUCINKUINM (HYHK-
LIMOHUPYIOT PEJIMTMO3HBIE CyIcOHBbIE YYpesKACHUS BpPOAE CYIOB IIapH-
aTa WIM TaK Ha3bIBAEMbIX TPAAULIMOHHBLIX TPHOYHAIOB, pa3pellaloinx
CITOpHI HA OCHOBE POJOIUIEMEHHBIX OObIYAECB W TPaIMIIUIA.
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B pa3BuTHIX OEeMOKpaTHMYECKMX CTpaHaX pOJIib KOPIIOPAaTUBHOIO
IpaBa TakXKe MOXET MHOrga OBITh BechbMa 3HayMTeNbHOU. Tak, B 1ie-
JIOM psijie TOCYAapCTB MPUHAMIEKHOCTb K OINPeNeSeHHOU peuruun siB-
JsgeTcsl 00s3aTeNIbHBIM YCJIOBUEM 3aMellleHMsl MOocTa IJaBbl rocymap-
ctBa. [IpuyeMm peub MIeT B JaHHOM CiIydae HE TOJBKO O MYCYJIbMaH-
CKMX CTpaHax, HO M O TakKuX, Kak, Hampumep, BemmkoOpuraHus,
M Bewus u ap. [pruMeHeHe HOPM KOPIIOPATUBHOTO TpaBa MOXET IMpe/-
peliarh pelleHue BoIpoca O Ha3HAYeHUHU IIpeMbep-MUHUCTpaA WIM 3a-
MEIIEHUN MHBIX BBICIIMX FOCYIapCTBEHHBIX TOJDKHOCTE. Tak, B Benu-
KOOpPUTAHUM IIOCT IIPeMbEep-MUHUCTPA 3aHUMAeT JUAEP MapTuu, Oaep-
XaBIIMU 1Tobeny Ha BbiOOpax B manary oOmuH. OmgHako TOpSAoOK
n30paHUs MAapTUHAHOIO JuJepa OMNpeacssieTcsl] KOpPIOpaTUBHBIM IIpa-
BOM, T. €. IIpaBUJIaMU U IPEANMCAHUIMM, KOTOPBIE CO3[AI0T CaMU I10-
JIMTUYECKME MapTuu. Bripoyem, MOXHO OTMETUTH, YTO HEPEIKO B pa3-
BUTBHIX CTpaHaxX HaOJI0maeTcsl Kak Obl M 0OpaTHBIN IIpolecc, KOraa HOp-
MBI IIpaBa BTOpraloTcs B Takue 00JacTU OOIIECTBEHHOM KM3HU,
KOTOpBIE BCErma TPaIMIMOHHO HAXOAWIMCh BHE CEepbl MX PEryaupo-
BaHus. OgHOI M3 TaKUX O0JacTeil SBJSIETCSI, HAIIPUMEpP, PEryJIrMpoBa-
HME cTaTyca, TMopsiaka (hopMUpoBaHUS U (DYHKIIMOHWPOBAHUST TOJU-
TUYECKMX MNapTUii, OT NEeATEJbHOCTH KOTOPBIX 3aBUCSIT OCOOCHHOCTHU
MMOJIMTUYECKOTO peXynMa M (PyHKIMOHUPOBAHUS TOCYIapCTBEHHOTO
MEXaHHU3Ma B IICJIOM.

CydebHrulii npeuedenm

MecTo U poab cyneOHOIO MpelieleHTa B pa3aWYHbIX TIpyIIax ro-
CyIapCcTB HEONWHAKOBBI. B cmpanax awmenocaxconckoeo npaséa MMEHHO
CyneOHBI MpeLeeHT ABJISIeTCSI OCHOBHBIM MCTOYHMKOM ITpaBa BOOOIIIE
W B 3HAYUTEJbHON Mepe — MCTOYHMKOM KOHCTUTYLIMOHHOTO IIpaBa.
XOoTs cleayeT OTMETMTb, YTO 3[eCh pOJb CTaTyTHOrO IIpaBa OoJiee
3HAYMUTENbHA, HEXeJW B cdepe JacTHOro mpama. ['ocmoacTBo cyneo-
HOTO TpeleeHTa HECOMHEHHO TOPOXIAeT OOJIBbIIYI0 Ka3yHMCTUYHOCTh
IIPaBOBOM CHUCTEMbI, TpeOyeT 3HAYMTEJbHO 00Jiee BBICOKOIO IIpodec-
CMOHAaJIM3Ma IIpU paboTe ¢ IMPaBOBBIM MaTepuajioM. Hammume mMHOXe-
CTBEHHOCTHU CYIEOHBIX MPELEICHTOB MPUIAET B TO XE BpeMs OIIpele-
JIECHHYI0O TMOKOCTb IPAaBOBOI CUCTeMe, IO3BOJIsIsI OTOUpATh M3 OTPOM-
HOIO MaccuBa CYyHAcOHBIX IMpPELEICHTOB TE, KOTOpble B HauOOJbIICit
CTENEeHU ITOAXOMAT IJISI PellieHUsI JaHHOrO KOHKPETHOro Aeja. Tem He
MEHee B IIPaBOBOI JOKTPUHE B 1IEJIOM IIPeBaIMpPyeT MHEHHUE, 4yTO cdepa
KOHCTUTYLIMOHHO-TIPABOBBIX OTHOIIEHWI, KaK U cdepa IMyoJIuIHOro
IpaBa BOOOIIEe, MOJICKUT PEryJIMPOBAHUIO B pellalolleii CTEeHU K-
CaHBIM IIPAaBOM.

CyneOHbBIN TpeLeaeHT UTpaeT OMNpeAcJeHHYI0O poJib M B CTpaHax,
(opManbHO He MPU3HAIOIIMX €r0 B KayecTBe IOPUANYECKOrO MCTOY-
HHMKa IIpaBa. DTO OTHOCHUTCSI, B YaCTHOCTHM, K CTpaHaM IepMaHO-PO-
MaHCKOTO IIpaBa, a TakxXe psay Apyrux. TeM He MeHee 3HAUYMMOCTh
CcyneOHOro TpeleAeHTa II0oJy4aeT B IIOCJIEIHME TOAbl OMpEeaeIeHHOE
MOATBEPXKACHUE M MOAKPEIJICHUE Ha MEXIyHApOIHO-IPaBOBOM YPOB-
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He, Ha YPOBHE MesITeIbHOCTU CyIeOHbIX YUpPEXIEeHWIl WHTerpauuoH-
HbIX 00pa3oBaHuii U rpynnupoBok. Tak, Cyn EBponeiickux CooOlecTs,
YbU pEILEHUS SBJASIOTCS 00513aTEIbHBIMU U OKOHYATEIbHBIMU [T BCEX
crpan EBporneiickoro Coro3a, NMpUMEHSIONIMX €BpoIleiickoe Mpaso,
MPU3HAET CBOM PElLIeHUs CyNeOHbIM MPEeLeAeHTOM, CChIJIAeTCsl Ha 3TOT
MpeLeJeHT B CBOMX MOCJEAYIOIIMX pPelIeHUsX.

B noKTpUHaNIBHOM IUIaHE HEPENKO MPOBOMSTCA Pa3iuuus MeXIy
UMIIEPATUBHBIM U MHIAMKATUBHBIM TpeleneHToM. [lepBblii npuHamie-
KUT 663yCHOBHO K 4YuClly MCTOYHHMKOB IIpaBa, ITOCKOJIBKY ITOAJICXKUT
00s13aTeIbHOMY TMPUMEHEHMIO cyaaMu. Bo BTOpoM ciyyae cyaebHoe
pelleHre Mpu3HaeTcs o0sI3aTesIbHBIM TOJIBKO JJISI CIIOPSILIUX CTOPOH,
HO He SBJIsIETCS 00s13aTe/IbHBIM /ISl TpeTbUX jaull. Tak, peuieHusi EB-
porteiickoro Cyna 1o mpaBaM 4ejioBeKa 00s13aTeIbHbl (POPMAIbHO TOJIb-
KO JJISl TOTO TOCyaapcTBa WJM TOCYAapCTB, B OTHOIIEHUU KOTOPBIX
OHM BbIHECEHbI. YyacTHUKM EBpomneiickoil KOHBEHLIMU O 3allluTe MpaB
yejioBeKa, Mpu3Hawliue o0s3aTe/ibHYyI0 lopucaukiuioo Esporelickoro
Cyna mo mpaBaMm 4yejioBeka, MoryT (hopMajibHO HE CUMUTATh CyIHeOHBIN
MpelenIeHT UCTOYHUKOM TMpaBa. OQHAKO OHM HE MOTYT MTHOPUPOBATh
TO OOCTOSITEILCTBO, YTO JaHHOE CyNeOHOe YyuypeXaeHUe Ipu pelle-
HUM BCEX aHAJOTUYHBIX CIIOPOB MPUMEHSET MpaBujia, YCTAHOBJIEHHbBIE
NpeAMICCTBYIOIIMMU PCIICHUAMU, IIPUHATBIMHU 10 aHAJOI'MYHBIM [IC-
snaM. CoOTBETCTBEHHO, Bce rocygapctBa — ujneHbl CoBera EBporibl
JIOJDKHBL YYUTBIBATh MpakTUKy 3Toro Cydaa mo mpaBaMm uejioBeka, u,
Ja0bl HE CTOJIKHYTbCSI C TPYAHOCTSIMM B OyayllleM, NMPUBOIUTH CBOE
3aKOHOMATEIbCTBO U HALIMOHAJbHYIO CYAEOHYIO NMPAKTUKY B COOTBET-
cTBUE ¢ MpUHATHIMU peuieHusimu EBpomneiickoro Cyna. MHaukaTtus-
HbII TIpeleaeHT (hakTUYeckKu Bce 0oJibliie W OoJibllie MpeBpaliaeTcs B
UMIIEpATUBHBIN.

HopmamueHno-npasogble axmol uHmecpauUOHHbIX
006eduHerUll eocy0apcme U mMerucoOyHapooHble 002080pbl

K uncny Hanbosee pa3BUTHIX WHTETPAIIMOHHBIX OOBEMMHEHUN TO-
CyIapcTB, B BeJCHUE KOTOPBIX TOCYIapCTBa-yYaCTHUKU TIEPENaloT Psi
CYBEpeHHBIX MpaB, B Hacrosmee Bpems oTHocsitcss EBpomneiickue Co-
obmiecTtsa, oObeAMHEHHBIE B paMKax EBporeiickoro Coroza. D10 cBoe-
obpasHoe oOpa3oBaHME, B KOTOPOM ITOJNYYalOT Pa3BUTHE TEHICHIIMHU
SBOJIIOIMU TIPaBa, CIIOCOOHBIE B TTOCEAYIONIEM TTOJYIUTh HIMPOKOE pac-
MpOCTpaHEHHE B MUpE.

YupeaurenbHbIe aKThl, OoGOpMHBIIME co3maHue EBpormeiickux
CoobriecTB, Bce dYallle B JMTepaType, a WHOTIA W B OMWIIMATBLHBIX
TeKcTax UMeHY1oT KoHcTutyuuein Esponeiickoro Coro3a. [1pu Bo3HUK-
HOBEHUM CIIOPHBIX CUTyallUil, MpU pas3pelieHuU KOH(IUKTOB (HU3U-
Yyeckre U IPUAUYECKUE JIMIA MOTYT OCHOBBIBAaTb CBOM MCKOBbBIE Tpe-
0OBaHMsI HETOCPENCTBEHHO Ha 3TMX YUPEIMTENbHBIX akTax. Hukakumx
aKTOB MMILJIEMEHTALUU (ITPOMEXYTOYHBIX aKTOB IMPUMEHEHUsI MOJIOXKEe-
HUI y4YpeauTeJbHbIX JOTOBOPOB) B HAIIMOHAJIbHOM IIpaBe W Cyle B
MAHHOM cJIyJae He Tpebyercs.
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bonee cymiecTBeHHOE, OMHAKO, COCTOMT B TOM, YTO IIpPEHyC-
MOTPEHHbIE YUYPEAUTEIbHBIMU aKTaMU WHCTUTYThl CoOOIlEecTB, CTaB-
muve MHctutyramu Coro3a, HaleleHbl TPaBOM CaMOCTOSITEJIbHOTO TpU-
HSITUSI HOPMATHMBHO-TIPABOBBIX aKTOB, KOMMM SIBJISIIOTCSI B HacTosilliee
BpeMSI peTJiaMeHTbl, NUPEKTUBH U pelleHus. BaxHeiimas ocoOeH-
HOCTh WX IPAaBOBOTO peXKWMa COCTOUT B TOM, 4YTO OHU SIBJISIIOTCS
aKkTaMu TPSIMOTo MPUMEHEHUs] W 00JIaJaloT BEpPXOBEHCTBOM IO OTHO-
IIEHUI0 K HallMOHAJbHBIM HOPMATUBHO-TIPABOBBIM aKTaM JIIOOOTro
YPOBHSI M 000K 3HaunMocTu. KOpucaukiimoHHast 3amydTa 3TUX HOPM
obecrieurMBaeTcsl He TOJBKO cydoM Ha ypoBHe EBpomneiickux Coo0-
IIECTB, HO B PaBHOW CTEMEHU U HALMOHAJIbHBIMU CYIEOHBIMU YUPEXK-
NeHussMU. B ciyyae KoJnu3uyM MeXIy HOPMOM HallMOHaJIbHOTO MpaBa
u nipaBa EC, HaumoHanbHBIE CyObl 00s3aHBI MPUMEHUTH HOPMY IIpa-
Ba EC. MHoe pemeHune MoxeT ObITh ocropeHo B Cyme EBpomneiickux
Coo0111ecTB, Ybe TOCTAHOBJIEHWE U OyleT HOCUTb OKOHYAaTeJbHbIN
xXapakrTep.

B pmanHOM ciydyae He MMeeT CYILIECTBEHHOIO IIPaBOBOrO 3Haue-
HUS TO OOCTOSATENLCTBO, IMPU3HAETCS JIU MPUHIIAI IPSIMOTO AEHCTBUS
MEXIYHApOMHBIX TOTOBOPOB M COTJAIlEeHUd B HAllMOHAJbHOM IIpaBe,
WJIX TaKOTO PoJa aKThl MOIYT MPUMEHSITHCS JIMIIb OIMOCPEAOBAHHO ITyTeM
uX mOpsMoil mminieMeHTanuu. Kaxmoe rocymapcTBo, BCTyIalolice B
EBpomnetickuit Coto3, 00513aHO TpUMeHATh HOpMEI ITpaBa EC He3aBuCH-
MO OT TOro, Kakas Tpolieaypa MpeayCMOTpeHa B OTHOIIEHWM HagHa-
LIMOHAJIbHBIX HOPM HallMOHAJIbHBIM 3aKOHOJATEIbCTBOM. B ciyyae, ecnu
KOHCTUTYLWS WA WHBIE HOPMATUBHBIC aKThl IMPUXOOSAT B IPOTHUBOPE-
Yye ¢ 3TUM 00513aTeIbCTBOM, OHM JOJIKHBI OBITh ITI€PECMOTPEHBI U U3-
MEHEHBI TpeXae, 4eM OydeT OocyllecTBiIeHa paTuduKanus yIpeau-
TEJIbHBIX aKTOB U JoroBopa o BcTymieHuu B Colo3.

HMmenno Ttakyio nosuumio 3aHsui Cyn Espomeiickux CooOliectB
MpU paccMOTpeHnn u3BecTHoro nena: "Kommccms mporms Uranmm”,
KOT/Ia UTaJbsSHCKasl CTOPOHA MBITAJIaCh B OMpaBIaHUE CBOMX JCHCTBUI
cocCJIaThCsl Ha MOCTAHOBJIEHUE HAIMOHAIBLHOU KOHCTUTYLIMU, HE COBMa-
JIalolleil ¢ MOCTaHOBJIEHUSIMU eBpomelickoro mpasa. Cyn yka3sai Ha To,
yro HMranbsiHckasg Pecnybiuka, mpuHuMasi o0s3aTelbCTBa MO yupe-
IUTEIBLHBIM IOTOBOpaM, 00s13aHa ObLIa MPUBECTH BCE CBOE HALIMOHAIb-
HOE 3aKOHOJIATeJbCTBO, BKIIOUAsi U KOHCTUTYLMIO, B COOTBETCTBUE C
HOpMaMHM eBpoIieiickoro mnpaBa. M1 To 0OCTOSTENbCTBO, YTO 3TO HeE
OBLUIO CHeIaHO, He JaeT OCHOBAaHMU IJIsI KaKOTrO-TO OCOOOro ITopsiaKa
MPUMEHEHUST HOPM €BPOTEHCKOro Impasa, Mbo 3TO MOAOPBaJio ObI camu
OCHOBBI yCTaHOBJIeHHOTO B pamkax EC mpaBomopsizka, MCKIIOUMIO ObI
paBHOIIpaBME TOCYIApCTB, 00pa3yloIUMX 3TH HMHTErpallMOHHBIE O0be-
JUHEHUS.

l'ocymapcTBo, Berymalomiee B coctaB EBpomeiickoro Coro3a, o0s-
3aHO PACHpPOCTPAaHUTb HAa CBOIO TEPPUTOPUIO NEHCTBUE BCEX aKTOB
€BpOIENCKOro MnpaBa, MPUHSITHIX HE TOJBKO TOCJE BCTYMJIEHUS JaH-
HOro rocyaapctBa B coctaB EBpomneiickoro Coro3a, HO M 0 BCTYILIE-
HUS. DTO 3HAYMUT, YTO BBOIMTCS B NEiICTBHE BCSI CyMMa HOPMAaTUBHO-
MPaBOBBLIX AKTOB, KOTOpPbI€ NMPHUHSITHI C MOMEHTAa BO3HMKHOBEHMSI WH-
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TerpalimoHHOro oobeauHeHus1. OHM 00pa3yloT Kak Obl PaBOBOE JOCTO-
suue EBponeiickux CoobuiectB. Tak, BcTymieHuo BeaukoOputaHuu B
coctab EC mipenirecTBoBaJio MpUHATUE clelvaibHOro EBpomeiickoro
Akra 1972 r. OH B uMIlepaTuBHON (OpMe YCTAHOBUII IIPSIMOE IIPHME-
HEHME HOPM €BPOIIEMCKOro mpaBa, HECMOTPS Ha TO YTO AHIJIMS IIpU-
HAUIEXKUT K YUCIY KIACCUYECKUX TOCYHapCTB, B KOTOPBIX CYIbl 0
IOCJIEAHEr0 BpEMEHU IIPY BBIHECEHUU PEIIeHUI MOIJIA CChLIAThCS TOJIb-
KO Ha HOPMBI Y ITOCTAHOBJICHMSI HAlIMOHAJIBHOTO mpaBa. KpuTuku BeTyI-
neHust Benmmkoopuranunu B coctaB EBpomneiickmx CooOIiecTB HepeaKo
yKa3bIBaJM Ha TO, YTO ITOHOOHOE mpsiMoe AeiicTBue HopMm mpaBa EC,
HOPM, CO3JaBacMbIX HagHALMOHAJIbHBIMU MHCTUTYTAMU WA UHCTUTY-
TaMU MEXHAIIMOHAJIBHOIO COTPYAHUYECTBA, IOCSATaeT Ha psiJ OCHOBO-
MOJIATaloIIMX IMPUHIIMIIOB OPUTAHCKOTO KOHCTUTYIIMOHHOTO TipaBa. Tak,
HampuMep, CChUIAIOTCS Ha IMPUHLMIT BEpXOBEHCTBa IapjlamMeHTa, KO-
TOPBIA Bcerga TpaAUMLIMOHHO paccMaTpHMBayiCs B BelmkoOpuUTaHUM Kak
KpaeyrojbHbIil KaMEHb BCEH CHCTEMbl KOHCTUTYLIMOHHOTO CTPOSI CTpa-
Hel. KoHeuHo, BBIOOp MpMHAIJIEXUT CYBEpEeHHOW BIAacCTH, KOTOpas
MOXET COMIACUThCS C Iepenayeil 4acTh CBOMX IMOJIHOMOYMIA B BEACHUE
Coo0111eCTB M1 BOWTH B HUX COCTaB, JTUOO HE COMNIACUThCS C Ilepemadeid
IOJTHOMOYMI, ¥ B TAKOM CJIy4ae OCTaThCSI BHE HJAHHOTO MHTErpallloOH-
HOro OOBEAMHEHMSI.

ITonbITKM HEKOTOPBIX OPUTAHCKUX IPAaBOBEIOB YTBEPXKIATh, YTO
MPUHIIUIT BEPXOBEHCTBA MapjaMeHTa MOJHOCThIO COXPAHSIET CBOE Iei-
CTBUE, TMOCKOJbKY B JII000€ BpeMsl MapjIaMEHT MOXET MPUHSTh MOCTa-
HOBJIEHUE OO0 OTO3BAHWM CBOETO TMPEAIIECTBYIONIETO pelleHus, BpsI
JIU MOXHO TIPU3HATh COCTOSTENbHBIMU. [10100HBIN TPOU3BOJBbHBINA OT-
Ka3 OT MIPUHSITHIX 00513aTEJICTB HE COBCEM BMUCHIBAETCSI B PAMKMU Tpa-
BOBOTO TOCYAapCTBa.

BecbMa GM3KMM K HOPMAaTUBHO-NPABOBBIM aKTaM WHTETPallMOH-
HBIX OOBEIMHEHUN SBJISICTCS NMPABOBOM PEXUM MEKIYHAPOIHBIX J10-
TOBOPOB M corjamenwii. TeM He MeHee pa3Inyusl MEXIY HUMMU J0-
BOJIBHO CyIlleCTBeHHbI. [Ipexae Bcero OoObIYHBIA MEXAYHapOAHBIN N10-
rOBOp, KaK TPaBWJIO 3aKJIOYAeMbIA HAa JIBYX WJIM MHOTOCTOPOHHEWN
OCHOBE MEXAY CYBEpPEHHBIMM TOCyHapCTBaMHU, CO3[aeT MpaBa U Mpa-
BOMOYMS HETOCPENCTBEHHO JJISI TJABHBIX CyOBEKTOB MEXIYHAPOIHO-
rO MpaBa, KOWMU SIBJISIIOTCSI CYBEPEHHBIE TOCYIapCTBA WA MEXAYHa-
ponHblie opraHusainuu. CienoBaTesibHO, OCHOBbIBATbh CBOM MCKOBBIE Tpe-
0OBaHUSI HEMTOCPEACTBEHHO HAa MEXIYHApPOJHOM JIOTOBOPE JaXe B TOM
cily4yae, eciv OOUIENpU3HAHHBIE HOPMBI MEXIYHAPOIHOTO TIpaBa Mpo-
KJIaMUPOBaHbl KOHCTUTYLIMEH COCTABHOW YAaCThIO HAIIMOHAJIBHOTO Mpa-
Ba, OKa3bIBAaeTCS AEJIOM JOBOJLHO TPYAHBIM U CIOXHBIM.

Bo MHorux xe crtpaHax naxe (opmaibHO-IOpUIMYECKU (HATpu-
Mep, B OOJBIIMHCTBE CTPaH AHIIOCAKCOHCKOTO MpaBa) MpsIMOe JAeii-
CTBHAE HOPM MEXAYHAPOIHBIX TOTOBOPOB MCKITIOYEHO. AKTHI UMILIEMEH-
Taluu, T. €. TIPABONPUMEHUTEIBHBIE aKThl, MOTYT CJIYXXWUTb OCHOBOU IJIsI
BO30YXXJeHUsI JieJla B Cylde, OTCYTCTBME TaKMX IPaBOMPUMEHUTEb-
HBIX aKTOB MCKJIIOYAET BO3MOXHOCTh CYIEOHOW 3al[UThl, OCHOBAHHOU
Ha MEXAYHAapOAHOM JOTOBOpE ITpaBa.



30 I'maBa 1. IpeaMeT, WCTOYHWKKM M CHUCTeMa KOHCTHTYIIMOHHOTO ITpaBa

BMmecTe ¢ Tem, roBopsi O MEXIYHAapOIHOM JOrOBOpE KaK HMCTOY-
HHMKE HALMOHAJIbHOTO KOHCTUTYLIMOHHOIO IpaBa, HeJb3sl HE OTMETUTD,
YTO 3a IOC/IEAHEE AECITUICTUE IOSIBUJIACH liejas Cepus MeXIyHa-
POIHO-IIPABOBBIX 4KTOB, KOTOPhIE HEMOCPEACTBEHHO TPAKTYIOT U pe-
TYJUPYIOT OCYIIECTBIEHUE TE€X WJIM MHBIX IIpaB W CBOOOM, 3aKperuisie-
MBIX Ha KOHCTUTYLIMOHHO-IIPABOBOM YPOBHE B CHUCTEME HALIMOHAJIBHO-
ro mpaBa. B mepBylo ouepeab 3TO OTHOCUTCS K u3BeCTHbIM Ilakram o
npaBax 4YeJiOBeKa, 3aKJIIOUeHHBIM B pamMkax OOH B 1966 1., u ko
MHOTMM IPYTMM aKTaM IyMaHUTapHOro xapakrtepa. MopMaibHO 3aK-
pEIUIEHHBIE B 3TUX MEXIYHAPOIHBIX MMPABOBBIX aKTaxX IMOJIOXEHUST 00sI-
3aTeJbHBl [UISI TOCYIapCTB, MO/KHBIM O0pa3oM HMX IMOAMMCABIIMX W
patudunupoBaBuinX. OCHOBHOE MX OTJIMYME OT aKTOB MHTErPallMOH-
HBIX OOBEIWHEHUI COCTOMUT B TOM, YTO OHHM HaJeKO He Bcerma CHab-
>KEHBI I0PUCAUKLIMOHHOI 3aIIUTON. DTO OTHOCUTCS MTOYTH KO BCEM MEX-
JIYHApOIHO-IIPABOBBIM IIAKTaM, MCKJIIOYEHME, KaK YK€ OTMEYajaoch,
cocrapisier EBporeiickasi KOHBEHLMsI O 3alllUTe IpaB YeJOBEKA U OC-
HOBHBIX CBOOOJ, TPEAyCMOTpPEBINAs CO3MaHUE CIeUUaTbHBIX KOHT-
POJIBHBIX OpraHoB, M mpexnae Bcero Esporreiickoro Cyma 1mo mpaBaMm
YyeJloBeKa, 00JIaJaroIero MpaBoOM BhIHECEHHUsI 00s13aTebHbBIX PELICHUI,
MOAJIEXKAIIMX HEYKOCHUTEIbHOMY MCIIOJHeHUI0. KOHTpOIb 3a ocylie-
CTBJIEHWEM 3THX pellleHni npuHamiexut Komutery muHuctpoB CoBe-
ta EBpOIBI, B COCTaB KOTOPOTO BXOAAT OGUIMATIbHBIE MPEICTABUTEIN
Bcex rocynapctB — wieHoB EC.

B ropuaunyeckoii 1uTepaType HEPEIKO BBICKA3BIBACTCS MHEHHE
0 TOM, YTO MEXIYHapOAHO-TIPAaBOBbIE MAKThl, 1 B YaCTHOCTU IMaKThI
O MpaBax 4YesloBeKa, Majlid TOJIYOK JajbHENIIEMY pa3BUTHUIO U, COOT-
BETCTBEHHO, OPUEHTUPYIOT Pa3BUTUE HAIMOHAIBHOIO KOHCTUTYLIM-
OHHOIO IIpaBa CYBEPEHHBIX rOCyIapcTB. D1a (opMmyiaa HyxXmaeTcs B
HeKOTOpoM ytouHeHuu. OHa co3maeT BredaTieHHWe, YTO MO3UTHUBHBIE
MPaBOBbIE HOPMbBI, 3aKPEIUIAIONINE OCYIIECTBIEHNE OCHOBHBIX IIpaB
U cBOOOA M YCTAaHABJIMBAIOUIME MX rapaHTUU, IMPUXOIST B HALMO-
HaJlbHOE IPAaBO M3 MEXIYHAPOAHOro IpaBa. DTO HE COBCEM Tak. B
JEeWCTBUTEIbHOCTM CHUCTEMa IIPABOBBIX HOPM, 3aKPEIUISIONINX OCY-
LIECTBJCHME IPaB U CBOOOI 4YeIOBEKa, CO3MAMOIIMX [IJIsI 3TOr0 HEOO0-
XOIMMBbIC TapaHTHUM, B IEPBYIO ovyepelab HOpMHUpPYETCS U yTBepXKiaa-
€TCSI B paMKaxX HAalMOHAJIbHBIX KOHCTUTYLIMOHHO-IIPABOBBIX cucTeM. U
JIUIIL Gyiaromapsi TMOCJeAyIolleil aKTUBHOCTH TOCYIapCTB — YJIEHOB
MEXIYHAPOMIHOTO COO00IIecTBa Ha 0a3e MOCTVXKEHUI HalMOHAJIbHOTO
IpaBa CO3MAalOTCS aKThl MEXAyHapOAHO-IIPaBOBOIO XapakTepa, B
KOTOPBIX HAXOIST CBOE OTPaX€HUE COIJIACOBAHHBIE MO3ULIMM IOCY-
JApCTB-y4aCTHUKOB IO T€M WM WHBIM BOMPOCAaM, TPAAUIIMOHHO OT-
HOCSIIMMCSI K KOHCTUTYIIMOHHO-TIpaBoBo# cdepe. KoHeuHO, B CBOIO
odepenb TaKuMe MEXIYHapOIHO-IIPAaBOBbIE aKThl MOIYT AaTh [alib-
HEWIIMI TOJYOK Pa3BUTHUIO HALMOHAIBHOIO IpaBa. DTO MOATBEPXKIA-
€T IpeXIe BCEro OIBIT MOJOIBIX HE3aBUCHMBIX TOCYIapCTB, YbH
HalMOHAJIbHbIE CHCTEMbBI IpaBa HAXOASATCS €lle B IPOLECcCe CTaHOB-
JieHUus: 1 GOPMUPOBAHMSL.
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Obuwue npunyuns. NPasa U KOHCMUMYUUOHHOE NPABO

OO01mMe IPUHIIAILI IIpaBa MPEACTABISIIOT CO00M KOHIIEHTPUPOBaH-
HOe BBIpaXXeHUE HauOoJiee BaXXHBIX CYIIHOCTHBIX YEpPT U LIEHHOCTEM
obmieit cucrteMbl MmpaBa. B HMX HaxomsIT CBOe IpPaBOBOE BHIpaXXCHUE
HauOoyiee BaxXKHbBIE NEMOKpAaTUYECKHWE IIEHHOCTH, CBOMCTBEHHBIE CO-
BPEMEHHOMY pPa3BUTOMY TrocyaapcTBy. [JIaBHBIM HEIOCTaTOK ITOHSTHS
OOIIMX TMPUHIUIIOB IIpaBa B TOM, YTO OHO HE BIIOJHE KOHKPETHO W,
cleqoBaTebHO, CO3MAeT TPYAHOCTU IJisI €ro MPUMEHEHHUS CYIOM.

B mocnenHue rompl Oblla TpeANpUHSITA TMOIBITKA 0o0Jiee YETKO
OIpEIeIUTh TOHSATHUE OOIMX MPWHIMIIOB mpaBa. Tak, Maacrpuxrc-
Kuii oroop 1992 r. o co3ganuu EBponeiickoro Corwsa cogep>KuT
CTaThlo, KOTOpas IPOKJIaMHUPYeT B KauyeCTBE OCHOBHBIX ITPUHLIMIIOB
€BpOIENICKOro MpaBa TmpaBa M CBOOOABI YeJIOBeKa, 3aKperuieHHbIE B
EBponeiickoii KoHBeHINIH 0 3amuTe NPaB Y€JIOBEKA 1 OCHOBHBIX CBO-
001 1950 r, a paBHO OTHOCHUT K HHMM T€, KOTOPHIE BBITEKAlOT M3 KOH-
CTUTYLIMOHHBIX TpagWLMK OOLIMX IJISI KOHCTUTYLIMOHHOTO CTpPOSI BCeX
rocymapcts — ujeHoB EC. KoHeyHO, peyb B JaHHOM Cjy4yae HACT O
MIpaBOBOM akTe, cdepa AeHCTBUS KOTOPOIO OTpaHMYEHa TePPUTOpPUEH
rocymapctB — ydacTHukoB EBpomeiickux CoobmiectB. CrnemyeT, omHa-
KO, IPHUHSITH BO BHUMaHHUE TO, YTO €CJIM IEpPBOHAYAJbHO YJIeHAMU
EBponeiickux Coo0I1ecTB ObUIO TOJBKO IIECTh T'OCYyIapCcTB, TO B Ha-
CTosIIee BpeMs MX YMCIIO JOCTUIIO 15, a B OimxKaiiliiee BpeMs IIpe-
CTOMT JajibHeiIee 3HAaYWTeJbHOE pacIIMpeHue cdepbl TPUMEHEHUS
€BPOMENCKOro IMpaBa 3a CUeT BKIIOUEHMS B 3TO MHTETPAllMOHHOE 00be-
JUHEHNE HOBBIX IOCYIapCTB, B TOM uMciie psima cTpaH LleHTpanbHOU 1
Boctounoit EBporibr.

HecootBeTcTBIe HOpPMBI MaTepUaJbHOIO WIM IIPOLECCYaTbHOIO Xa-
pakTepa OOLIMM IPUHIIMIIAM IIpaBa MOPOXAAET €€ HUYTOKHOCTh U Helek-
CTBUTEJIbHOCTh BBIHECEHHOTO Ha €€ OCHOBE pelleHMs. Bce 3To mo3BossieT
cIeaTh BHIBOA O TOM, YTO OOIIME MPHUHIIUITBI IIpaBa IIPEICTaBIISTIOT CO0O0M
B HacTosee BpeMsl BaXKHBIM IOpUAMYECKMIT MHCTpyMeHT. OHU ciayXat
HMICTOYHMKOM IIpaBa BOOOIIE XU KOHCTUTYLIMOHHOTO IIpaBa B OCOOEHHOCTH.

HMHorma K 4mciry MCTOYHMKOB IIpaBa OTHOCST TaKXKe JOKTPUHAIb-
HbIE TIOCTPOCHUST U TPYAbI BHIIAIOIIMXCS CIIELIUAIICTOB B 00JIACTH KOH-
CTUTYLIMOHHOIO IIpaBa. B OTHmENbHBIX cTpaHaX cyaeOHbIe YYpesKICHMUS
B MOTMBUPOBOYHOM YAaCTU CBOMX PELIEHUN MOPOM CCHUIAIOTCS HA MHE-
HUSI aBTOPMTETHBIX YUYEHBIX WM IOPUANYECKYIO TOKTPUHY, IIPEeBaIM-
pyIOlllyl0 B JaHHOW cTpaHe. BoameiicTBUME HOPUOMYECKON HAyKW HOelii-
CTBUTEJIBHO MOXET OBITh BeChbMa 3HAYMTEJIbHBIM, OJHAKO 3TO BPSII
JIM JaeT OCHOBAaHME paccMaTpPUBATh IOPUIMYECKYI0O HAyKy M IOMUHU-
pyloliye B CTpaHe IPaBOBBIE JOKTPUHBI M KOHIIEIIIIMM B KadyeCTBE
HEMOCPEACTBEHHOIO I0pUANIECKOrO0 NCTOYHMKA IIpaBa. DTO BO3ICUCTBIUE
HOCHUT, KaK IIPaBUJIO, OIIOCPEAOBAHHEIN XapaKTep U IPOSIBISIETCS IJIaB-
HbIM 00pa30M 3a CUET CBOEro BIMSHHUS Ha (OpMUpPOBAHUE MPABOCO3-
HaHUS Cyded M MHBIX JOKHOCTHBIX JIMI, NPHU3BAHHBIX IPUMEHSITH
MpaBoO Ha IIPaKTHKE.
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§ 3. Cucrema KOHCTHUTYIIMOHHOIO NMpaBa
3apy0eKHBIX CTpaH

Buympennaa cmpykmypa koncmumyuuonnoz2o npaea
3apy0bedscHbIX CcMmpaH

HamnonanpHOE KOHCTUTYIIMOHHOE MPaBO KaxXIOW CTpaHBI 00Jia-
JTaeT HEKOTOPHIMU OOIIMMU XapaKTepPUCTUKAMU, CBOUCTBEHHBIMU €MY
Kak OIlpele/icHHOI oTpaciu IpaBa. OOpa3syiollne 3Ty OTpacib IIpaBoO-
BbIE HOPMBbI MMEIOT €IMHBI OOBEKT W MPEAMET, T. €. OIpPEeACICHHYIO
chepy NPUTOXKEHUS, W PEryIMpyIOT CTPOrO OIpeAeeHHYI0 00JIacThb
0011IeCTBeHHBIX OTHOIIeHUI. KoHeuHo, o0Iue npaBuia u TpeboBaHUS,
MpeabsBiseMble K HOpMaM IIpaBa BOOOIIE, IPWIOXUMBI U K KOHCTH-
TyLHMOHHOMY IIpaBy. K HUM oTHOCSTCS, Hampumep, TpeOboBaHMUSI 00ec-
MEeYUTh UX IOPUCAMKIIMOHHYIO TMPUMEHUMOCThb, KOMMM SBJISIOTCH siC-
HOCTb, YETKOCTb, HEIBYCMBICJIEHHOCTb M HEMPOTUBOPEUYUBOCTD.

OnHako KOHCTUTYLUHMOHHO-IIPABOBBIE HOPMBI M B 3TOM OTHOIIICHUU
o0mamaoT HekoTopoil crneunmdukoit. Ilpexme Bcero 3T0 HAXODUT CBOE
BbBIpa>k€HHUE€ B TOM, YTO B KOHCTUTYHMOHHOM IIpaB€ Ba>XHOE€ MECTO 3a-
HUMAIOT HOPMbL-NPUHUUNDL, KOHKPEMHOe cO0epiucanue Komopblx Heobs-
3amenvHo U He 6ce20a 0emanbHO PACKPbIBAeMCsl 8 HOPMAMUBHOM aKme.

Cpenu TakKux IPUHIMIIOB (PUTYPUPYET MPUBEPKEHHOCTD OIpPEe-
JICHHBIM IEHHOCTHBIM OPHUCHTALMsAM, IPU3HAHNEC YECJIOBCKaA, €ro Iipas
1 cBOOOJ BBICIIEH LIEHHOCTBIO, MMPU3BAHHOU MpPeaoIpeaeIuTh IMTOCTpOe-
HUe U (YHKIIMOHMPOBAHUE TOCYJAapCTBEHHOro MexaHu3Ma. B ocHOB-
HOM 3aKOHE IPOBO3IIAIIAIOTCS MPWHIMIIBI TOCIOACTBA IIpaBa, CO3/da-
HUS TIPAaBOBOIO TOCYIAapCTBa, CBETCKUM M COLMAJBHBIA XapaKTep Tro-
cylapcTBa, MOCTpOeHME U (PYHKUMOHUPOBAHME MeXaHM3Ma BJIACTH Ha
OCHOBe IIpMHIIMIIA pa3aejeHus BiacTeil. Hepegko B HOBEMIIMX KOH-
CTUTYIMSIX BCTPEUYAETCS TakKKe 3asBICHUE O IPUBEPXKEHHOCTU HIea-
JlaM MUpa, a MHoraa u 0osiee KOHKPETHbIE ITOCTAHOBIEHUSI aHTUMUIIM -
TapUCTCKOTO XapakTepa.

B OGonplIMHCTBE ciyyaeB pedb MIET O IIPaBOBOI (hOPMYIMPOBKE
TeX IIEHHOCTEH, KOTOPHIM IIPUBEPKEHBI COOTBETCTBYIOIIME TrOCyIap-
CTBa M KOTOPBLIC OHM CTPEMATCA pE€ajn30BaTh B 9:1019) HpaKTVI‘{eCKOﬁ
NEATCIbHOCTU. BMCCTG C TEM IIOHATHO M OYEBMIHO, YTO TAaKOIro poaa
HOPMBI-IIPUHIIUIILI TPEOYIOT CBOCH ITOCIeAyIONIeil KOHKPEeTU3aluy 100
B TOM X€ OCHOBHOM 3aKOHE, YTO HEpEeIKO MMEET MeCTO, JuOO B IIOC-
JIEIYIOIeM 3aKOHOMATEbCTBE, KOTOPOE pa3BUBAET M JOIOJHSIET KOH-
CTUTYUMOHHBIC HOPMBI. BHOHHC €CTECTBEHHO, YTO BCC€ aKThbl rocyaap-
CTBEHHBIX OPraHOB, a TeM 0oJjiee CydcOHBIC peIIeHUs, JaXe eClIM OHU
IIPSIMO HE OCHOBaHBI Ha KOHCTUTYLMOHHOI HOpMe, HE TOJIKHBI IIPOTH-
BOPCYNTH KOHCTUTYIIMOHHOMY ITOJIOKCHUIO. I/IHOG JeJIacT 3TU aKThl HE-
JICTUTUMHBIMU.

OmHa u3 OCOOEHHOCTEH, CKopee, IMpaBaa, TEeXHUYECKOTO ITOPsI-
Ka HOPM KOHCTUTYIIMOHHOTO ITpaBa, COCTOUT B TOM, UTO OHU He 005-
3amenvbHo codepiicam éce mpu COCMAGHble Yacmu npasosoll HOpMbl —
eunomesy, ducnosuuuro u caukyuro. IlogaBisiioniee OOJBIIMHCTBO KOH-
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CTUTYIIMOHHO-TIPABOBBIX HOPM HE CONEPXHUT yKa3aHWE Ha CaHKIIUIO.
B kpaiiHeM ciydyae B HUX YyCTaHaBJIMBAaeTCs IIPaBUJIO, B COOTBET-
CTBUU C KOTOPBIM TO WJIM MHOE HapylIeHHE MOXET IIPeCc/ief0BaThCs
1o 3akoHy. CaHKLIMM 32 HapylleHUe KOHCTUTYLIMOHHO-TIPABOBLIX HOPM
OOBIYHO CcOJepXaTcs B HOpMaX MHBIX OTpacjieil MpaBa, TaKMX, Kak
aIMMHUCTPAaTUBHOE IpaBO, YrojoBHOe TpaBo u aAp. Hepeaku ciy-
yay, KOrja KOHCTUTYLIMOHHO-IIpAaBOBas HOPMa COCTOMT TOJBKO M3
nucno3uuuu. Hanpumep: "[lapaameHT coctonT u3 aByx manat”; "Ilpa-
BUTEJIbCTBO HECET OTBETCTBEHHOCTH Iepel TapiiameHToM". Hepenko,
OIHAKO, TUIIOTE€3a MOXET COCTaBJISATh BeChbMa CYILIECTBEHHYIO 4acTh
KOHCTUTYLIMOHHO-IIPaBOBO HOpMBI. HanpuMep: "3aKOHOMPOEKT CUU-
TaeTcs OJOOPEHHBLIM, €CIM OH MPUHAT B UACHTUYHOM peAaKLMKU Kaxk-
IOM M3 majaT mapjaMeHTa'.

Kak u mobast apyras oTpacib MpaBa, KOHCHMUMYUUOHHOE HPABO
npedcmaesnsiem coboli cmpoeo ypesyaupo8aHHy) CUCMeMy, CHpoeHue
KOmopoli ompax)caem OCHOBHOe NPeOHA3Ha4eHue KOHCMUMYUUOHHO20
npasa, cghepy e2o npuaroNiceHust, NPUHUUNDGL, Aelcauiue 8 0CHOBe KOH-
CMUMYUUOHHO-NPABOBO20 Pe2YAUPOBAHUS, GHYMPEHHIO B83aUMOCE53b
U uepapxuio Hopm, ooOpaszyrouux 0aHHyio cucmemy npasa. BHyTpeHHeE
ITOCTPOCHNE KOHCTUTYLIMOHHOTO TIpaBa B 3apyOeXXHBIX CTpaHaX OTJIH-
yaercs crieludukoit u ceoeobpasueM, KOTOpble MPeAoNpeneaeHbl 0co-
OCHHOCTSIMU M YPOBHEM pa3BUTHUS JAHHOU CTpaHbl, XapakKTepoM ee
MPaBOBOM CHUCTEMBI B 1IIOM. BMecTe ¢ TeM 3Ta CTPYKTypa HE MOXKET
He OoTpaXaThb Te TEHICHIIMM IIPaBOBOTO Pa3BUTUS, KOTOPHIC CBO-
CTBEHHBI JIEMOKPATUYECKUM OOIIECTBAM M TOCYIapCTBaM.

HopMbl KOHCTUTYIIMOHHOTO TIpaBa TPYMNITUMPYIOTCS OOBIYHO 6 npa-
606ble UHCMUMYMbl B 3aBUCUMOCTH OT TOrO, K KaKoil MMeHHO cdepe
KOHCTUTYIITMOHHO-TIPABOBBIX OTHOIIIEHWI OHM OTHOCATCS, T. €. B 3aBU-
CUMOCTH OT TOTO, KaKhe MMEHHO KOHKPETHBIC KOHCTHTYIIMOHHO-ITpA-
BOBbIC OTHOILIEHUSI 3TU HOPMBI DPEryIupyIoT. OCHOGHbIMU IAeMEeHMAaAMU
KOHCMUmMYUyUuUOHHO20 npaeda esblicmynarom 3AdKpenjisiembvle 6 HemM NnpUH-
YUNbl KOHCMUMYUUOHHO20 CIPOSt, NPABOBOIL CMAMYC AUMHOCIMU, NPUH-
YUNbL U HOPMbL, pecyaupyroujue OCHOGHble Napamempsl eocyoapcmeeH -
HO20 ycmpolicmea, a pPAasHO HOPMbl, peciameHmupyrujue nopsaodoK
dopmuposarnus, cmpykmypy u QYHKUUOHUDOBAHUE MEXAHU3MA 20CYy-
dapcmeennoi eéaacmu. Hepenko caMM 3TH HMHCTUTYTHI OTJIMYAIOTCS
CIIOXKHOW BHYTpeHHe# CTpyKTypoil. COOTBETCTBEHHO OHM BKJIOYAIOT
OoJiee NpOOHBIE TMOMApPA3EJeHUs], KOTOPble TakKXe OObIYHO WMEHYIOT-
¢ MHCTUTyTamMu. Hampumep, MHCTUTYT JUYHBIX MPaB M CBOOON, WH-
CTUTYT TpaXmaHCTBa W Ipyrue, KOTOpBIE OXBaTHIBAlOTCS Oojiee 00-
IIMM TOHSITUEM — TIPaBOBOW CTaTyC JMYHOCTU. MexaHu3M rocyjaap-
CTBEHHO! BJIACTU BKJIIOYAET TaKUE MHCTUTYThI, KakK IjaBa rocyagapcraa,
MpaBUTEIbCTBO, MapjaMeHT, cyldeOHasi cucrteMa. MHorma oTaeabHbIe
WHCTUTYTH OOBEOWHSIOT CTOJMh 3HAYMUTEIHLHOE YHCIO NPaBOBBIX HOPM
Y HACTOJIBKO CJIOXHBI, YTO K HUM CaMUM TIPUMEHSETCS TepMHWH "TIpa-
B0". Hampumep, uzbupareibHOe IIpaBo, MapjaMEHTCKOE IIpaBo.

[MepedyeHb n XapakTep 3TUX MHCTUTYTOB, WX BHYTPEHHSS B3au-
MOCBSI3b M JaXe Hepapxusi BO MHOIOM 3aBHUCST OT OCOOEHHOCTEl IT0-
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JINTUYECKOTO peXrma M OT MPUHATONW B cTpaHe (hOpMbl MpaBiIeHUS.
Tak, Bo ¢panuysckoit Konctutyunm 1946 roma, odopmuBIIeil co3ma-
HUE TIapJIaMeHTCKON pecnyOJIMKM, Ha TIEPBOM MecTe (UTYpUpOBAIN
MPUMEHUTETLHO K MEXaHU3MY BJIACTU MOCTAHOBJIEHUsI, OTHOCSIINECS K
napaaMmeHTy. B Konctutyuuu 1958 roma, odopmuBiieii nepexoa K cMe-
IIAaHHOW pecrnyOJruKaHCKol ¢opMe TpaBiieHus, Ha NePBOM MeCTe Cpeau
WHCTUTYTOB BJacTH ¢urypupyetr MHCTUTYT Ilpe3unmenrta PecrmyOiauku.

N3meHeHus, npoucxondiuve B OOLIECTBEHHOW XW3HW W HAXOHS-
1€ CBOE OTPaXeHUE B KOHCTUTYILIMOHHOM IIpaBe, MOIYT IPUBOIUTH
K TIOSIBJIEHUIO U YTBEPXXJIEHUIO HOBBIX WHCTUTYTOB KOHCTUTYLIMOHHOTO
npaBa. Tak, B IMOCJIEBOCHHbII TEPUOA BeCcbMa IIMPOKOE paclpocTpa-
HEeHUE TMOJYyYaeT UHCTUTYT KOHCTUTYIIMOHHOTO KOHTpoJiss. B mocienHue
rombl BCe IIMPE PacIpOCTPaHSIETCS] MHCTUTYT OMOyACcMaHa — YITOJHO-
MOYEHHOTO MO IpaBaM 4YeJoBeKa.

Crporo HayyHasi cUcTeMaTU3alusl KOHCTUTYLMOHHOIO IMpaBa Mo-
3BOJISIET OOJiee TOYHO Pa3o0paThCsl B MEpapXUM M COMOAUYUHEHHOCTHU
OTIEJIbHBIX 3JIEMEHTOB 3TOW OTpaciu IpaBa, CJlelOoBaTeIbHO, MOXET
crnocobcTBoBaTh Oosiee MpaBUIbHOMY U 3(h(HEKTUBHOMY TPUMEHEHUIO
HOPM KOHCTUTYLIMOHHOTO MpaBa.

Tlocmpoernue yuebnoeo Kypca KOHCHMUMYUUOHHO20 NPABA
3apy0OedscHbIX Cmpan

C BOIIpOCOM O TIpeaMeTe KOHCTUTYIIMOHHOTO TpaBa 3apy6esKHBIX
CTpaH KaK OTpaciiM IpaBa HEPa3pbIBHO CBSI3aH M BOIMPOC O IpeaMeTe
HayKM ¥ Y4eOGHOro Kypca KOHCTHTYIIMOHHOTO TIpaBa 3apy06eskHBIX CTpaH.

Hayka KOHCTMTYLIMOHHOTO TIpaBa 3apyOeXHBIX CTpaH MMEET CBO-
UM TIpeAMETOM H3y4yeHue Tpoliecca (OpPMUPOBAHUS, SBOJIOLIMUA U pe-
aTbHOTO (DYHKIIMOHUPOBAHMS WHCTUTYTOB M HOPM KOHCTUTYLIMOHHOTO
npaBa. Hayka mpu 3ToM He MOXeT OrpaHUIMBATHCS TOJBKO MHTEPIIPE-
TalMeil U TOJKOBAaHWEM CYIIECTBYIOIIUX U JEUCTBYIOIIMX HOPM KOH-
CTUTYLIMOHHOTO TipaBa. B pamkax Hayku MpoucxXoauT o000IIeHre TpaK-
THUKH, TIPOTHO3UPYETCS pPa3BUTUE KOHCTUTYIIMOHHO-TIPABOBBIX MHCTH-
TYTOB, (OPMYIMPYIOTCS OCHOBHBIE KOHIIEIIIMHM, KOTOPBIE KIamyTCs
3aTeM B OCHOBY IPAKTUKWM peau3aliiy MpaB M CBOOOI YejoBeKa, IO-
CcTpoeHUs W (YHKIIMOHUPOBAHUSI TOCYIAapCTBEHHBIX OPraHOB W, 4TO
0COOCHHO BaXXHO, (DYHKIIMOHUPOBAHUS MeXaHM3Ma KOHCTUTYLIMOHHO-
TO CYIONPOM3BOICTBA.

CpaBHUTEIBHBIA aHAJIN3 IIEHHOCTHBIX YCTAHOBOK M OPUEHTHMPOB,
TTPOBOAMMBIN HAYKOW KOHCTHTYIIMOHHOTO IIpaBa 3apyOeXHBIX CTpaH,
MO3BOJISIET COIOCTABUTh TMPAKTUKY (GOPMHUPOBAHUS KOHCTUTYIIMOHHO-
MPaBOBBIX MHCTUTYTOB, MX 3(M(OEKTUBHOCTb B YCIOBMSIX Pa3JIUYHBIX
OOIIECTBEHHBIX CHCTEM M TOCYIapCTBEeHHBIX (popM. Takoil aHanmM3 I0-
3BOJISIET BBISIBUTH T€ OCHOBOITOJIATAIONINE IIEHHOCTH, KOTOPBIE MPHCY-
I Pa3BUTOMY JIEMOKPAaTUUYECKOMY TOCYIapCTBY U €ro KOHCTUTYIIMOH-
HOMY TIpaBy HE3aBUCUMO OT WCTOPMYECKUX, HAIIMOHAJbHBIX, IEMO-
rpauYecKnX, COMUATbHO-3KOHOMUYECKUX M WHBIX KOHKPETHBIX
VYCIIOBUIA, B KOTOPBIX Pa3BWBAIOTCS JaHHBIE OOIECTBA M TOCYIAapCTBa.
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ITocTtpoeHue yueOHOrO Kypca, ero BHYTPEHHSISI CTPYKTypa Mmpexie
BCEro OTpaxalT CTPYKTYpy CaMOro KOHCTUTYLIMOHHOIO MpaBa Kak
oTpaciu npasa. Takoil GyHKIMOHAIBHBIN MOAX0A HEOOXOAUM, UOO IJaB-
HOI 3amayeild yueOHOro Kypca sIBJISIETCSI MU3y4Y€HME B IIpoliecce CpaB-
HEHUS WIM Ha HAIMOHAJbHOM YPOBHE 3SMIUPUYECKOTO Martepuana,
00pasyloniero rjaBHYyK CYOCTaHIIMIO caMoil OTpacju HalWOHATbHOTO
KOHCTUTYLIMOHHOTO TpaBa. COOTBETCTBEHHO, MOAABsIONIEE OONbIINH-
CTBO TEM KypcCa CoOBIIaJalOT C TEMU HNHCTUTyTaMM, KOTOPHBIC XapaK-
TEPHBI IS KOHCTUTYLMOHHOTO TpaBa W 0OOpa3ylOT €ro BHYTPEHHIOIO
OCHOBY.

Bmecte ¢ TeM 3amauM OCBOEHMS Y4YeOHOro MaTepuana TpeOyloT
BBEACHUS psiia TeM, KOTOPbIe MO3BOJISIIOT CYAUTh O CAMOM M3y4yaeMOM
IpeaMeTe, IMPOCIeINTh OCHOBHBIE BeX! CTAHOBJICHUS W SBOJIIOLUNA KOH-
CTUTYLIMOHHOTO TpaBa, BBISIBUTH T€ TEHACHIIMM, KOTOPHIC TOMHHUPY-
10T B pa3BUTUM KOHCTUTYLIMOHHOTO TTpaBa Ha COBpEMEHHOM aTarie. [J1aB-
HOe Ha3HaueHue y4yeOHOro Kypca — JaTh IOCJeAoBaTesIbHOE, JIOTMY-
HOEe M CHUCTEMAaTHU3MPOBAaHHOE 3HAHUE TEOPETUYECKUX IIOJOXCHUI U
OMIIMPUYECKOTO MaTepHalia, pacKpbiBalolee o0IIee M OCOOEHHOE B
KOHCTUTYILIMOHHO-TIPABOBOM Pa3BUTUM 3apyOeXXHBIX TOCYIapCTB.

M3yyeHre ydyeOHON MUCUMIUIMHBI JOJDKHO CIOCOOCTBOBAaThH Ipa-
BOBEIYECKOM MOArOTOBKE U MOJyYCHHMIO HEOOXOOUMBIX IMpOoheCCUOHaIb-
HBIX 3HAaHMI M HABBIKOB, MO3BOJISIONIMX IIPABWILHO CYIUTh O COILM-
aJbHOM ITIpeIHa3HAaYeHWM M CYTM KOHCTUTYLIMOHHOTO MEXaHW3Ma, BBI-
SIBUTh TJIaBHbIE TEHICHILIMU Pa3BUTHUsI KOHCTUTYLMOHHOTO IpaBa B
COBpPEMEHHBIX TOCydapcTBax, a TakKXe [JIaBHOe OIlpeaensollee, Ko-
TOPOE COCTAaBJISIET CYThb IIPOTrPECCMBHOTO pPa3BUTHUS KOHCTUTYLMOHHO-
ro mpaBa. B aroit ¢Bs3u eie pa3 HEOOXOOUMO IMOMYEPKHYTh, YTO CO-
BPEMEHHOE JI€MOKPATUUECKOE KOHCTUTYIIMOHHOE IIpaBO JejaeT Bce
OOJIbILIMIT 1 OOJIBIIMI yIIOp Ha IpaBOBOE OoOecIeYeHUe NeMOKpaTHYeC-
KMX HayaJl U NPUHIUNOB (PYHKIMOHUPOBAHUS COBPEMEHHOIO OOIIe-
CTBa M TOCYIapCTBa, ¢ TEM YTOOBI rapaHTUPOBAaTh OCYIIECTBICHNUE IIPaB
1 cBOOOJ yejoBeKa M TpakKJaHWHA.

DTo KOHEYHO HE O3HayaeT, YTO MOJDKHO OBITH OCNabjeHO BHU-
MaHWe K W3YYCHMIO MeXaHW3Ma M WHCTUTYTOB BiacTM. Pedb mmer o
apyrom. O TOM, YTO MPU U3YYEHUU BTUX MHCTUTYTOB BaKHO BBISIBUTH
X B3aMMOIEUCTBUE, MX KOPPEISIUI0 ¢ TMPUHIMIAMU IeMOKpPaTHIeC-
KOTO Pa3BUTUS C MHTEpecaMu obecriedeHUsl MpaB M CBOOON YesloBeKa.
HNmMeHHO TTOn 5TUM YIJIOM 3pEeHUS M IOJDKHO CTPOMTHCS M3YUEHHE CO-
BPEMEHHOTO0 KOHCTUTYLIMOHHOTO IIpaBa.

MHoroo6pa3re COBPEMEHHBIX TOCYIApCTB, MPUHAIIEKHOCTh HMX
K Pa3JIMIHBIM TTPaBOBBIM CUCTEMaM, pa3IMdie B YPOBHSIX OOIIECTBEH-
HOTO M TOCYTapCTBEHHOTO DPa3BUTHS, MCTOPWUYECKUE, HAIlMOHAJIBHBIE,
KYJIbTYPHBIE M JIpPYrue OCOOEHHOCTM OTACIbHBIX TOCYIapCTB, IEIar0T
KaXkIyl0 HAaLIMOHAJIbHYI0 KOHCTUTYLIMOHHO-TIPABOBYIO CUCTEMY BO MHO-
TOM YHUKaJIbHOW W HETMOBTOPMMOM. B TO ke Bpems cylmecTBOBaHHE
OOJIBIIIOTO YMCJIa CYBEPEHHBIX TOCYIApCTB JelaeT IMPAaKTUIECKU He-
BO3MOXHBIM M3YYEHHME KaxX0W HallMOHAJbHOW KOHCTUTYLMOHHO-IIpa-
BOBOM CHCTEMBI B OTHCIBHOCTH.
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Bce 310 HEe MoxXeT He yuyuThIBaThcs B yuyeOHoM Kypce. Ero mocrt-
poeHUe OTBEYaeT 3aJaye BBISIBICHUS TMPEXIE BCEro TOT0 OOUIETO,
YTO XapaKTepuU3yeT KOHCTUTYIIMOHHOE TIpaBo B liejoM. Ha 3Toil ocHo-
BE CTPOUTCH IEepBasg 4YacThb Kypca, B paMKax KOTOPOW NPOBOIUTCS
CPaBHUTEJIIbLHO-MIPABOBOE M3YYEHUE WHCTUTYTOB KOHCTUTYLIMOHHOIO
mmpaBa 3apyOeXHBIX CTPaH B 1IEJOM.

Bropast yacth Kypca BKIIIOYaeT B ce0s1 U3ydeHUE KOHCTUTYIIMOH-
HOTI'O IpaBa OTAEJbHBIX TocygapcTB. OTOOp TaKOro poaa HallMOHaIbHBIX
KOHCTUTYLIMOHHBIX CHUCTEM JJIs1 M3YYEHUSI MOXET OCHOBBIBATbCS Ha
pasnuYHbIX KpuTepusix. OJHAKO B IMEPBYIO o4yepelb M3ydyaroTcsl Hallu-
OHAJIbHBIE CHUCTEMBI TEPEIOBbIX PAa3BUTBHIX TOCYIApCTB, B UbEi MpakK-
TUKE TIPOCJICXKUBAIOTCS HOBBIC TCHICHLUU U SBJIECHUS KOHCTUTYLOH-
HO-TIPaBOBOTO pa3BUTHS. B TO Xe BpeMs BO BTOPYIO YacTh BKJIIOYAET-
csl OOBIYHO W3YYEHHWE KOHCTUTYLUMOHHOTO TIpaBa TOCYyAapCTB —
HanOoJjiee TUIMMYHBIX TMPEACTaBUTEIC PernoHa WJIM KOHCTUTYLIMOHHO-
npaBoBoil cuctembl. Hacrosiiuii y4eOHUK, COCTOSIAN U3 JBYX TJaB-
HbBIX YacTeil, MOCTpoeH Ha 3Toi ocHoBe. Ha HempaBoBbIX (haKyjibTeTax
U3yYEeHUE Kypca MOXET OBITb OTPAHWYEHO TOJIBKO TEPBOW €ro yac-
ThIO, Ha IOPUAMYECKMX (haKyJIbTeTax IIeJeCOO0pa3HbIM M KeJaTesb-
HbIM SBJISIETCS M3y4YEeHMUE KaK MEepBOM, TaKk W BTOPOM 4YacTU Kypca.
HakoHern, Tam, e CymecTBYIOT MEXIyHapOJHO-TIPaBOBbIE (haKysb-
TeThl (OTAeNeHus), Tae 0coboe BHUMaHUE yaenasieTcss U3yYeHUI0 MHO-
CTPaHHOIO TIpaBa, OOIIMI KypC KOHCTUTYLIMOHHOTO TIpaBa IIeJIeco00-
pPa3HO JOIOJHUTH BBEACHUEM CHELUATbHBIX KypCOB KOHCTUTYLIMOHHO-
ro MpaBa MO OTAEJbHBIM CTPaHAM WJIM PETMOHAaM.

ITo oGieMy TpaBuly y4eOHBI Kypc KOHCTUTYLIMOHHOTO TpaBa 3a-
pPYOEXXHBIX CTpaH, YWTAeMBId Ha IOPUIMYECKUX (PaKyJIbTeTax, IPHHSITO
OTHOCHUTH K YHCITy CKOopee 0O0IIeoOpa3oBaTe/IbHBIX TUCHUILIMH. Hepenko
CUMTAETCS, UTO IJIsI OyAyIIero CrIeluraancTa, pabOTHMKA HAIIMOHAIbHBIX
CyleOHBIX OPraHOB, MPOKYpaTyphbl, a TaKXe aJBOKATOB 3HAHWE KOHCTU-
TYLIMOHHOIO IIpaBa 3apyOexKHBIX CTpaH HE MMeeT OOJIbIIOro 3HA4YeHUS,
YTO IMONOOHOE 3HAYEHME 3TOT KypC MMEET TOJIBKO B YCJIOBMSIX CIIELIMAJI-
3MPOBAaHHBIX YYEOHBIX 3aBeACHUN U (haKyJIbTETOB, TaKUX, HaIpUMEp,
KaK MEXIYHapOJHO-TPaBOBOi (haKyJbTeT MOCKOBCKOTO TOCYIapCTBEH-
HOTO MHCTUTYTa MEXIYHApOAHBIX OTHomeHuil (YHuBepcurera) MU/
P®. IlogobOHble MHEHMSI BEPHBI TOJLKO OTYACTU. [lefACTBUTEIBbHO, B
YCJIOBUSIX MEXIYyHAapOMIHO-TIPaBOBOro (hakyabTeTa M3y4eHHE KOHCTU-
TYLIIMOHHO-TMIPABOBBIX CHUCTEM 3apyOeXHBIX CTpaH YpPEe3BbIYAWHO BaxXK-
HO 1is1 IpodeCCUOHAIbHOM ITOATOTOBKM BBIITYCKHMKOB. TeM He MeHee
HeJIb3s HE OTMETUTh, YTO W TMPHU IIOATOTOBKE CIELMAINCTOB, OPUEH-
TUPOBAHHBIX HAa PadOTy B HAlIMOHAJbHOM T'OCYJapCTBEHHOM arlmapare,
B CyJeOHBIX yUpeXJeHHUSIX, B aJBOKaType, la MPaKTUYECKU IJIsI BCEX
IOPUCTOB BHICIIECH KBadu(pHUKaLMU, 3HAHWME OCHOB KOHCTUTYLMOHHO-
MPaBOBOTO pa3BuTus 3apyOeXXHbIX CTpaH — 3TO HE TOJbKO 3JIEMEHT
MPaBOBOU 3PYAMPOBAHHOCTH, HO M BaXKHENIIEe ClaraéMoe BBICOKOTO
MpaBoBOTo TpodeccuoHain3mMa. be3 Takux 3HAHUN HEBO3MOXHbBI HU
BBIPA0OTKA YETKOI rpaxkKIaHCKOM ITO3UIIUM, HU OOCTUKECHMS U yCIIEXH
Ha Tonpuilne npodecCHMOHAIBLHOTO 3aHSATHUS IOPUCTIPYISHIINEI.
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§ 1. ®opmupoBaHHe KOHCTUTYHMOHHOIO NpaBa
KAK CAMOCTOSTEJIbHOM OTPAC/IM IOPUAUYCCKON HAYKU

Wcropuyeckn Mpou30LLIO TaK, YTO B OTJIMYME, HAIIpUMEpP, OT
HayK{ T'PaXIAaHCKOTO WJIM YrOJIOBHOTO IIpaBa HayKa KOHCTUTYLMOHHO-
ro IpaBa CJIOXWJIACh KaK CaMOCTOsITeJIbHas MMCLMIUIMHA BO BTOPOM
nojjopuHe XIX B., a BO Bech rojloc 3asiBuja o cebe Toiabko B XX B.

DTO CpaBHUTEILHO MO3JHEE BO3HUKHOBEHHE OOBSICHUTHL HETPY-
Ho. [7s1 Toro, 4ro0bl KOHCTUTYLIMOHHOE IIpaBO KakK lopuaddyecKas Ha-
yKa copMHpPOBaIOCh B CTPYKTYPUPOBAHHYIO CHUCTeMY 3HAHMIA, HEOO-
XOOIMUMO OBUIO, YTOOBI IPaBOBOE peryaupoBaHue (GOpM U CIOCOOOB
OCYIIECTBIICHUSI TOCYJApCTBEHHOI BIIACTU, T. €. CTPYKTYphI, 00pa30-
BaHMs U JESITEbHOCTH OPraHOB I'OCYIapCTBa, HOCTUIVIO 3HAYUTEIBHO-
IO pa3BUTHUS, YTOOBI CIOXMIACH OOJiee WUIM MEHee pa3BepHyTas CHUC-
TeMa KOHCTUMTYLIMOHHBIX MU MHBIX IIPAaBOBBLIX HOPM, PETYJMPYIOLIUX 3Ty
cdhepy OTHOIICHMII, a BOIIPOCHI TOCYAAPCTBEHHOM XU3HU (B TOM YHCIIC
OTHOIIIEHHUsI BJIACTM U TpaxJaH) pemiasiuchb Obl HE IO MPOU3BOJY TOTO
WIM MHOTO TOCYTApCTBEHHOIO BJIACTHOIO JIMIla, a Ha OCHOBE IIpaBa U
B COOTBETCTBMM ¢ HMM. Kak oOpa3HO OTMETWJI OAMH M3 PYCCKUX JOpe-
BOJIIOLIMOHHBIX YYEHBIX: "...JI0 Te€X IIOp, IIOKAa MOHApX MOXET CKa3aTh O
cebe "rocymapcTBO — 3TO 1", HayKe TOCyJapCTBEHHOIO IIpaBa HET U
HEe MOXeT ObIThb MecTa"'.

CkazaHHOE HE O3HayaeT, YTO B CHUCTEME IOPUINYECKUX 3HAHUU
paHee He ObLTO MecTa BOMpocaM, BXOASIIMM B cepy rocyaapcTBeHHO-
ro MpaBa; NMpPU3HABaJIOCh JeJieHWe MpaBa Ha YacTHOE W MyOJIUYHOE,
VICTIOJIB30BaJICS M TEPMMH "TOocygapcTBeHHOe IpaBo”. OmHako 3TO aa-
JIEKO HE PaBHO3HAYHO CYIIECTBOBAHUIO CAMOCTOSITEJIbHOU CUCTeMaTH-
3UPOBAHHON OWCIUILIMHBI, BBICOKOTO TEOPETUUYECKOTO YPOBHSI U 0OOJIb-
IO MPaKTUKO-TIPUKIIATHON 3HAYMMOCTH.

He meHee mokaszaTelbHO M TO, YTO BOIPOCHI TOCYIApCTBEHHOIO
MpaBa JOJroe BpeMsl pacCMaTpUBalUCh B paMKax MPUHITON B Tpax-
JIAHCKOM TIpaBe, WIOYILIEW OT PUMCKOIO IpaBa TPEX3BEHHOUW cuCTEME
WHCTUTYLMU: O JUIaXx, O Bellax, o0 uckax. Ilo 3Toif cxeme, Hamnpu-
Mep, BBICILIME OpraHbl TOCYIApCTBEHHOI BIACTU IMOManaivd B pasies o
JIM1aX, TePPUTOPUAIbHBIE BOMIPOCHl — B pasjies O Bellax, a B pasiel
00 McKax Iomnajaasa y HeKOTOPhIX aBTOPOB HE TOJIBKO CyaeOHas BIacTh,
HO U BbIOOpHBIE opraHbl. B camom koHile XVIII B. biskcToH B cBoMx
3HAMEHUTBIX KOMMEHTApHUsIX aHIIMIACKOrO MpaBa B pasjiese o JMUlax
TOBOpUT "O MapjiaMeHTe, O KOpoJie M ero TUTYJie, O ToCroaax u ciy-
rax, 0 MyXbsX U XeHaxX, O POAUTENIAX U AeTAX'. DTU MHCTUTYLHUOH-

' Teccen B. M. Oyepku UCTOPUM HAYKU TOCYIapCTBEHHOTO MpaBa // U3BecTust
C.-Tlerepoyprckoro IMonmurexuudeckoro uHctutyra. T. XVI. 1911. C. 206.
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HbIEe IIOAXOIbI, 3aMMCTBOBAaHHBLIE Yy YacTHOTO IIpaBa, HMMeIU OOBEK-
TUBHOE OCHOBaHME, MOCKOJbKY Ha OCHOBE YaCTHOIIPABOBOIO MPUHIIM-
rna (Ha OCHOBE JIUYHBIX MPEPOraTUB U MPUBUJIETUI) CTPOUJIUCH IO Tpe-
WMYILECTBY U CaMM OTHOLIEHMUSI TOCYyIapCTBEHHOI BJIACTU.

Takum obOpaszoM, opmuponasiasicss B XIX B. Hayka KOHCTUTY-
LIMOHHOIO MpaBa He Hallla B IpeIlleCTBOBABIIEM Pa3BUTUU IOPUIU-
YeCcKOil HayKu CKOJIbKO-HUOYIb 3HAYUTEIbHOM MCXOMHOM OMOpPBI, B OT-
JIMYMe OT TpaXJaHCKOTo (YacTHOro) IIpaBa, ITOABEPTIIETOCS IOCTe
peLenuuyu PUMCKOTo IpaBa JUIMTEIbHON HaydyHON 00pabOTKEe, MHOIHME
pe3yabTaThl KOTOPO OKa3aJaKuCh JOCTAaTOYHO aaeKBaTHHIMU HOBOM CU-
cTeMe TOBapHO-IE€HEXHBIX PBIHOYHBIX OTHOIICHUIA.

OpgHako y HayKd KOHCTUTYILIMOHHOIO IpaBa MMeEJICS MHOM ILIall-
JapM, 3Hauy€HUE KOTOPOro TPYAHO MEPEOlEHUTh. DTO — MOJUTUYEC-
kast punocodust XVIII B., u npexae Bcero Tpyabl TaKMX €€ MpeacTa-
puteneit, kak III. Monteckbe, K. XK. Pycco, Jx. Jlokk, . Hduapo,
T. Ixedbdepcon u np. MIMeHHO B 3TUX Tpyrax c(popMyIMpoOBaHbI MHO-
rve MPUHIMIIBI, BOCIIPUATUE U Pa3BUTHE KOTOPBIX IMO3BOJMIO CO3MATh
B KOHEYHOM HTOI€ Pa3BEPHYTYI0 KOHCTUTYLIMOHHO-TIPABOBYIO JOKTPU-
Hy, CTaBIIyI0 HE TOJBKO CAaMOCTOSITCJIbHOM, HO M BEAYyIICH OTPaCiIbio
opucnpyaeHuuyu. Pedyb umer o TakuxX NMPUHLMIIAX, KaK HAPOOHbLi Cy-
epeHumem, paszdeneHue 81Acmell, 8epX08EHCME0 KOHCMUMYUUU, He-
omuyxicoaemocms 0CHOGHbIX npasé U T. 1. OMHAKO KaK HU BaxKHa POJb
MOJIMTUYECKOM (pryiocoduu MpoCBellleHUsT B IeHe31uce HayKh KOHCTH-
TYLIMOHHOTO IIpaBa, MCTOpPUYECKasl TUCTAHLMS MEXIYy HUMU CIUIIKOM
3HAYUTEIbHA, YTOOBI MOXHO OBUIO TOBOPHUTb O IPSIMOM MPEEeMCTBEH-
HOCTH.

IMonutuueckas duitocodusi TPOCBETUTENLCTBA ObLIa HAaMpaBIeHa
Ha HeoOXOAMMOCTh IIpeoOpa3oBaHMs CYIIECTBOBABILIETO TOCYIapCTBa,
€ro MHCTUTYTOB U METOJOB IIPaBJIEHMSI; HayKa KOHCTUTYLIMOHHOIO TIpaBa
¢dopMupoBanach UCXOAsl U3 OOBEKTUBHON MOTPEOHOCTU IOPUANYECKOTO
odopMIIeHUS U 3aKpeIJIeHNWsI HOBOM, Y€ peajlbHO BO3HUKIIECH CUCTE-
MBI TIOJIMTUYECKUX OTHOIICHMI M MHCTUTYTOB OYpxKya3HOTO OOILeCTBa.
Orciona W CyIIECTBEHHbBIE Pa3IMYUsI MEXIY IEepPBOM M BTOPOM, XOTS
o011Iell 1151 HUX OCTaBajach MCXOJHAasl YCTAaHOBKA: "3aMEHUTh IIpaBJjie-
HUE JIIoACcH MpaBJieHUEeM 3aKoHa'.

CraHOBJIEHHE HAayKW KOHCTUTYLIMOHHOIO IIpaBa B OIPOMHOI CTEIIe-
HU OMpPEAE/ISIIOCh €€ MPAaKTUKO-TIPUKIIaAHON (yHKIMEH: U3I0KEeHUE U
cHCTeMaTM3alis BCE BO3PacCTalOIIEero IOTOKA HOPM T'OCyTapCTBEHHOTO
npaBa, BbIpabOTKAa TpeOyeMbIX MPAaKTUKOW HOBBIX IOPUIMYECKUX TMOHSI-
TUI, KOHCTPYKLMIA, TEXHOJOTUI1 (HampuMmep, M30UpaTeIbHBIX CUCTEM,
3aKOHOJATEJIbHON TeXHWKHU, 3aKOHOIATEIbHOM IMpOLEeayphl U T. IL).

§ 2. "Knaccunueckas mkoJja"
Ha nepBom sTame pa3BuTHUs HayKM KOHCTUTYLIMOHHOIO IpaBa roc-

MTOACTBYIOIee TTOJIOXKEeHNE B Hell 3aHMMasia Tak Ha3bpiBaeMas "Kilacch-
yeckasl IIKoJsia", 3aJIOXKMBIIAs OCHOBBI Pa3BUTON AEMOKpPATHMYECKOM
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KOHCTUTYLIMOHHO-MPABOBOU JTOKTPUHBI. DTy IIKOJY Ha3bIBalOT TaKXke
"JopuANYecKOi", TIOCKOJIbKY CBOIO IJIaBHYIO 3agady ee IpeacTaBUTENIN
BUIETN B pa3pabOTKe OCHOBOIIONIATAIOIINX ITPWHIIAIIOB, HOPM, KaTero-
pHUii rocyIapCcTBEHHOrO MpaBa, CUCTeMAaTHU3allMd €r0 HOPM, BOCITOJIHE-
HMM TPOOEJOB U T. M., YTO ObLIO OCOOEHHO BaXXHBIM B CTAHOBJIICHUU
HOBOTO KOHCTUTYIIMOHHOTO TipaBa. [IJie 060CHOBaHUST JAHHOTO HAyIHO-
TO TIOAXOIa WMCITOJIh30BaTach METOIOJOTHUS IOPHINIECKOTO TTO3UTUBU3-
Ma — CO3HaTeJbHOE OrpaHMYEHME MpeaMeTa IPUINIeCKON HAyKU JIUIIb
npaeosoii hopmoii OOILECTBEHHBIX SIBIeHUU. Bce BUIHBIE TpeacTaBu-
TeJW KJIaCCHYECKOW IMKOJBI MCIIOBEIOBATM MMEHHO TaKOe METOIOJIO-
TMYECKOe Kpemo.

ITo yrBepxneHuro Hemelkoro ydyeHoro Il. JlaGanma, HaydyHas 3a-
Jadya M3ydeHUs ACHCTBYIOIIETO IIpaBa "3aKJII0YaeTcs B KOHCTPYHPO-
BaHWU IIPAaBOBBIX WHCTUTYTOB, B IPUBEACHUU OTHEIBHBIX ITPAaBOBBIX
MOJIOXKEHUM K OOLIMM MpPUHIUIIAM M, C APYroii CTOPOHBI, BBIBEICHUS
BBITEKAIOIIMX W3 3TUX NPUHILMIOB CleacTBuUit. s pa3pelleHUs 3TOM
3aJa4yM HET IPYTMX CPEICTB, KpOME JIOTMKU... Bce mcropuueckue, Io-
JUTHYeCKre M (GUIocoPCKUE pacCyxXIeHUsI, KaK Obl OHM HU ObLIN
LIEHHBI caMM Mo cebe, IJIs1 TOTMaTUKHU OIpelae/eHHON MpaBOBOI mare-
puMd He HMEIOT 3HAYE€HUS M 4acTo CAyXaT JUllb IJISI TOro, YTOOBI
CKPBITh HEOCTATOUHOCTh KOHCTPYKTUBHOI paboThl"'.

Bunnsiii poccuiickuii nmpaBoBen @. @. KoKOIMKUH MOTIEepKUABAI,
YTO IOpUAMYECKass HayKa O rocymapcTBe, T. €. HayKa rocyIapCTBEHHO-
ro npaBa, MU3y4yaeT HE COBOKYITHOCTb BCEX SIBJIEHUM, CBSI3aHHBIX C TO-
CyJapCTBOM, a JIUIIb "Ty IIPaBOBYIO CBsI3b, KOTOpas COCAMHSIET JIIO-
el B TaKOW COI03; OHAa M3y4daeT IOCydapCTBEHHYIO XM3Hb JMIIb I10-
CTOJIBKY, ITOCKOJIbKY OHA OIIpelelIsieTcsI HopMaMmu IipaBa. M3ydast Takum
0o0pa3oM SIBJICHUSI TOCYTapCTBEHHOM XKM3HU TOJIBKO C ONHON CTOPOHHI,
IopUIMdYecKasl Hayka He CTPEMUTCS JaTh 3TUM SIBJICHMSIM IIOJIHOM, Bce-
CTOPOHHEM, MCYEpIbIBAIOIIE XapaKTepPUCTUKU, HO CTPEMUTCS TOJb-
KO BBISICHUTb MX IPAaBOBYIO CYIIHOCTb, MX IOPUAMYECKYIO IPUPOLY .

Camblii, moxXaiyii, BUIHBII IPEACTaBUTEIbh KJIACCUYECKON IIKO-
bl — HeMmeukuii ydyeHbiid I'. EqmHEK MOCTOSHHO MomYepKuBal HEOO0-
XOIUMOCTb METOAOJOTMYECKOTO Pa3JrMuUs MEXAY COLUMaIbHbIM y4de-
HUEM O rocyJapcTBe U YYEHHMEM O rocyaapcTBeHHoM IipaBe. Comepxka-
HUE IepBOro — (aKTUIECKOe M HMCTOPHUYECKOE; coAepXaHue
BTOPOIO0 — IOPUAMYECKME HOPMBI, KOTOpBIE, XOTSI M MOJDKHBI HAWTH
CBOE BBIpaXEHHUE B peaJlbHOM OBITHUU TOCy/IapcTBa, NOJKHBI OBITb CTPO-
IO OTAEJEHBbI OT 3TOT0 COLMAJILHOTO OBITHS .

ITonoOHBIE METOHOJIOTMYECKNE YCTAHOBKM HE Ka3aJMCh IIpelcTa-
BUTEJSIM KJACCMYECKOM IIKOJbl OrpaHUYEHHBIMM, MOCKOJbKY OHU BU-

v Laband P. Das Staatsrecht des deutschen Reiches. Tubingen, 1911. S. IX.
¢ Koxowxun @. Jlexuuy no oO0IEMy rocygapCcTBeHHoMY TpaBy. Mzm. 2. M.,
1912. C. 166. ®. KoKOIIKWH OBbUT OMTHUM M3 OCHOBHBIX aBTOPOB J€MOKpATHUeC-
KOTo M30MpaTeNbHOrO 3aKOHa, M0 KOTOpoMy IpoBoauauch B 1917 r. BHIOOpPH B
VupenutenpHoe Cobpanue. YOUT B 1918 I. B OOJNBHUIIEC NMbSHBIMUA MaTPOCAMU.
3 Enaunex I. TlpaBo coBpeMeHHoro rocymapctsa. T. 1. CII6., 1908. C. 16, 38.
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JeJlM B TocydapcTBe NpPEMMYILECTBEHHO IOpUIMYECKOe SBJIeHUe', W,
COOTBETCTBEHHO, IOPUANYECKOE BUAEHUE TOCYIapCTBa JaeT 0ojiee BCEro
JJisl ero MOHMMaHus. B 3Toil KOHCTPYKLMU, CKOJIb Obl OHa HHU ObLIa
CIIOPHO#, BMIHO OTYETIMBOE CTpeMJICHUWE B pa3BUTHUE JUOEepaIbHO-
JIeMOKpaTUYEeCKUX MIEil 0TKa3aThbCsl OT MPEACTaBICHUI O rocyaapcTBe
JINIIb KaK BJIACTHOM MeEXaHU3Me YIIpaBJIeHUS OOLLIECTBOM, OCHOBAH-
HOM Ha (hakTu4eckoii cuie. He ciiydaiftHO UMEHHO B 3TOT IEPUO BXO-
INT B HAyKy ITOHSATHE "TIPaBOBOE TOCYIapCTBO'".

I[To cBouM 1elIsIM U OOBEKTUBHBLIM pe3yJbTaTaM KjaccHdecKas
LIKOJIa MOXET OBbITh Ha3BaHa JTUOepalibHO OPUEHTUPOBAHHONI. B u3Bec-
THOW Mepe ee JOIMYyCTUMO paccMaTpUBaTh U KaK CBOEOOpa3sHOE B Me-
TOMOJIOTMYECKOM IIJIaHE OTPaxK€HHE B IOPUAMYECKOM HayKe YCTAaHOBOK
SKOHOMUYECKOTO JIMOepaan3Ma. BOJBIIMHCTBO BUAHBIX IIPEACTABUTE-
JIell IIKONBI MPUAEPXKUBAIOCH JTUOEPaTbHO-IEMOKPATUUSCKUX B3IJISI-
JIOB, XOTSI JOJISI TMOEpaIbHOTO U JEeMOKPATHUUECKOro Oblla pa3iuyHOM
B pPa3HbIX KOHKPETHO-UCTOPUUECKUX CUTyauusiX. Bo BCsIKOM ciiydyae B
paMKax 3TOH ILIKOJIbI He ObLJIO BIUSITEILHOIO PeakLMOHHO-PEeTpOrpa-
HOIo Kphlja.

BMecTe ¢ TeM Ha moaxombl MpeAcTaBUTENe IIKOJBI K MpodJie-
MaM KOHCTUTYILMOHAaJlM3Ma, TapjlaMeHTapu3Ma, 3aKOHOTBOPYECTBA U
MHOIMM JIPYTMM B HEMaJlOil CTENEeHU IOBIMUSIO TO OOCTOSITENILCTBO,
YTO B paccMaTpUBaeMBblil TepHol mpeobiiagamlieii ¢opMoii mpabie-
HUS OblJIa MOHApXUsl, TepeXMBaBIlas Mpolecc MpeBpalleHUsT B KOH-
CTUTYIIMOHHYIO MOHapxuio. [Ipoiiecc 3TOT ObLT HEOOpAaTUM, HO JOCTa-
TOYHO CJIOKEH U IMPOTUBOPEUMB, IMOCKOJBKY OTpaxKaj COCYILECTBO-
BaHME Pa3IUYHBIX COLMAIBHO-TIOIUTHYECKUX cwl. (HamomHuM, 4TO
J0 TIEpBO MMPOBOI BOWHBI B EBporie ObLIO TOJIBKO TPH pecrmyOim-
Ku.) MHorue TmnpeacTaBUTEIU KJIACCUYECKOUW WIKOJbl HE BBICTyMalIu
KaK CTOPOHHMKHM pecrnyOJMKAaHCKONW (OPMBI MpaBiICHUS, MPEATOYN-
Tasl SBOJIOLMIO KOHCTUTYLIMOHHOM MOHApXUM B JNHOEpaIbHO-IEMOK-
paTUYeCKOM OyXe.

DTUM OOBSICHSIETCSI, B YACTHOCTH, TO, UTO B TpyAax yXKe YITOMM-
HaBmuxcs I'. Ennuneka, I1. Jlabanma v Apyrux cyBEepeHUTET MOHMMAa-
eTCsl TOJIbKO KaK TOCyJapCTBEHHBIN (a He CyBepeHUTeT Hapopa). Boia-
BuHyTag TeM ke [. EnnmmHekom Teopus "caMoOOrpaHWYEHUsS TOCydap-
CTBEHHOI BJIACTH", COMIACHO KOTOPOI 3Ta BJACTh MpHU3BaHA OMPEACIATh
NNpaBOBbIE paMKH cBoeit JCATCJIbHOCTU U CBsA3aHA NMHN, HECOMHCEHHO
JeMOKpaThuecKas IJisi cBoero BpemeHu (B Poccuu mpaBbIMU cHIaMU
OHa OLIEHMBAJach KakK OIACHO PEBOJIOLIMOHHASI), BMECTE C TEM OCTaB-
JIsila MOHApXMYEeCKOM BJIACTH HTOCTATOYHYIO CBOOOMY YCMOTPEHMSI B
YCTAHOBJIEHUU IpenesioB "camoorpaHuueHus”. IlpeobiamaHre MoHap-
XUYECKON (GOpPMBI MpPaBIEHUS MPEIONPEaeIIO U TO OOIbIIOEe BHUMA-
HHUE, KOTOpOe IMPEeICTaBUTENN KJIACCUYECKON IIKOIbI YAESISIN MpaBo-
BOMY TMOJIOXXEHUIO TJIaBbl TOCYIapCTBa, €r0 B3aMMOOTHOIICHUSIM C TIpe-
CTaBUTCJIbHBIMU OpraHaMM M T. II.

! Tlo kpatkoMy omnpenesieHnio Hemelkoro ¢dwmiocoda I. Korena "Tocymap-
cTBO — 3T0 (popMa mpapa”.
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HckitoueHreM B 3TOM I1aHe Obula (ppaHily3cKast KOHCTUTYLIMOH-
HO-TIpaBOBasl JOKTPMHA, CJIOXMBIIAscs, Korma PpaHlus crajia map-
JaMeHTcKoil pecnyoaukoit. Ilepen I1. Muiny, A. DCMEHOM U IpYyTUMU
(bpaHIy3cKMMU aBTOpaMM He cTosila 3aladya oOOCHOBaHMSI paBHOBE-
CUSl MEXIy MOHApXOM M TnapiameHToM. Tpaauuuu, uayiue ot Jdekia-
pauuu IIpaB 4yejoBeKa M rpaxgaHuHa 1789 1., He IO3BOJSIJIM OTKa-
3aTbCsl OT MPUHIIMIIA HApPOAHOTO CYBEpEeHMUTETa KakK MCTOYHUKA TOCY-
NapCTBEHHOW BJACTU, YTO MPEAONMPENEIUIO U HENPUITUE HMU
KOHCTPYKIIMM "caMOOrpaHu4eHus1 rocynapctBa’. CTep:KHEBOE MECTO B
paborax (paHIly3CKUX IMpPeACTaBUTEICH IIKOJAbI 3aHUMaJ TapjiaMeH-
TapusM (4TO COOTBETCTBOBAJIO POJIM MapjaMeHTa B MOJUTUYECKON CU-
CTEME CTpaHbl), a TakXXe TECHO B3aMMOCBSI3aHHbIE C HUM MapTUiiHas
cucreMa, U30uparesbHOE MPaBo U T. M. XapakKTepHO, 4TO Oyaydd CTO-
POHHMKaMM MapjaMeHTapu3Ma, MHOTME aBTOPbI, B TOM 4ucje Haubo-
Jiee M3BECTHBI U3 HUX A. DCMEH, BbICKa3bIBaJUCh 3a OrpaHUYEHUE
BCeoOI1Iero U30MpaTebHOrO ITpaBa. DcMeH CUMTall HauboJjiee CoBeplleH-
HOM MOJIEJIbIO IBYXIAJaTHbIA MapjlaMeHT MpU HIMPOKUX TOJHOMOUYMSX
BEpXHEUl TMajaThl B IeJsIX "pasyMHOIo COYeTaHUs ayxa Iiporpecca U
Tpagunuii KoHcepBatudMma“. ITockonbky Bo @panunu B XIX B. rocymap-
CTBEHHBII CTPO U KOHCTUTYLUM HEOTHOKPATHO MEHSINCh, DCMEH Ha-
CTOMYMBO MOMYEPKUBAJ, UYTO MPUHIIUIT MPEEMCTBEHHOCT CUJIbHEE BCEX
BTUX TIepeMeH — 'TOCYJapCTBO IO TPUPOJE CBOEH BEUHO, U opuIy-

"

YECKOE CYHIECTBOBAHUE €ro HE MOOITYyCKAa€T HMKAKOro mnepepniBa .

Bunneiimm mpeacraBuTeeM IOpUANIECKON IIIKOJIBI B AHITIMI ObLI
A. [laiicu. Ero Tpyabl u CeromHsi CYMTAIOTCS B 3TOI CTpaHe KJjlacCUyec-
kuMu. KioueBbie MOMEHTBI BO B3rjisiaax Jlaiich — BepXOBEHCTBO map-
JlaMeHTa W "mpaBjieHMe mpaBa". IMEHHO mMapjaMeHTy, a He Hapojiy,
mo MHeHuio Jlaiicu, MpUHAIJIEXUT CYBEpPEHHUTET, aKThl IapjlaMeHTa
HeTpepeKaeMbl, KaKOBO Obl HM OBIIO MX comepkanue. "[IpaBieHue
npaBa” MPU3BAHO OOECIIEYUTh rapaHTHMU WHAUBMIYaJbHOI CBOOOMBI, U
[JIaBHAsl POJIb B 3TOM MPUHAMJIEXKUT HE3aBUCUMBIM CYIbSIM, KOTOPBIC
OrpaXnalT ITOAJAHHBIX HE TOJBKO OT IPOM3BOJIbHBIX aKTOB aIMWHUC-
Tpauuu, HO M OT 3aKoHoaarens. ObecnieueHune IpaB U cBobon [laiicu
cunTan cgepoil He CTaTyTHOTO IipaBa (3aKOHOB), a MPEUMYILIECTBEH-
HO "oOmiero mpana'.

OcobenHocTteio pa3sutusd Hayku B CIIIA gBisieTcs Kak pa3 OTCyT-
CTBME KJIACCMYECKOM IIIKOJbI TOCYIApCTBEHHOIO IpaBa, €CJU He CYU-
TaTh HEKOTOPBIE SIBHO IIOJpaxKalollMe €BpOIeMCKUM oOpasuam pabo-
TBI, HE OCTaBUBIIME ITyOoKoro ciema. CTWIIO aMEepUKAHCKOTO MBIIII-
JICHUSI OBbUIM YyXIbl OTBJICUYEHHBIE TEOPETHMKO-METOMOJIOTNUECCKIUE
YCTAaHOBKM BTOIM IIKOJBI M Topa3mo OJMXKe SMIUPUYECKUE TOAXOMIbI,
4yTo ¥ mpuBeso K paHHemy dopmupoBaHuto B CIIA monutuyeckoi
HayKM, O KOTOpoii peub moimer Hmxke. CkKazanach W TpaaullMOHHAas
aMeprKaHCKas HepHUI3Hb K TOCYIapCTBEHHOI BJIaCTH, K KOTOPOI KJlac-
cuyeckas IIKoJia, 0OCOOEHHO B JIMIE HEMEIKMX aBTOPOB, UCITbIThIBAJIa
M1eTeT.

' Dcemen A. ObIIME OCHOBaHUSI KOHCTUTYLIMOHHOTO TipaBa. CII6., 1909.
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§ 3. PasButue uaeil "KiaccM4ecKoi" M MHBIX IIKOJ
B POCCHMCKOM JI0PEBOJIIOIIUOHHON HayKe

Hayka xoHcTutyiimonHoro npasa B Poccuu, ¢hopMupoBaHue KOTo-
poii Hauajoch mociae pedopMm 1864 I. M IO AOCTATOYHO OBICTPHIMU
TeMIIaMH, HE MOXET, K COXaJIeHUIO, ITOXBAacTaTbCs COOCTBEHHOM IIpe-
npictopueii. OHa cKiIamblBajach B 3HAUMTEIBLHON Mepe Mo o0pasily €B-
PONENCKON MOMAEIM, M IPEXIE BCEro0 HEMEIKOro BapMaHTa, KJIACCHU-
YecKol 1KOJbl. O0BEKTUBHON MPEAIOChIIKONM 3TOro OBbLJIO CXOACTBO (hOpM
rOCyJapCTBEHHOTO pPa3BUTHUS B 00EMX CTpaHax, Oaxe C y4eToOM TOro,
yro ['epmaHus ropazmo ObICTpee IjIa 1O ITyTH IIpeoO0pa3soBaHMUS MO-
HapXrMn B KOHCTUTYLIMOHHYIO. Bausnue HCMCL[KOVI IIKOJIBI ITPpMU3HaBaJIN
N BEAYHIME ITPECACTaBUTCIIN pOCCMfICKOfl HayYKM KOHCTUTYLIMOHHOIO ITpa-
Ba, KOTOpbIe B OOJIBIIMHCTBE CBOEM YUWIMCh B YHUBepcuTeTax ['epma-
Hun. Pycckuii rocynapctBoBen ®. TapaHOBCKUIA TTHCal B 3TOM CBSA3U "0
3aMMCTBOBAaHUUN KOHCTPYKTHBHBIX IIPUEMOB HCMCHKOﬁ IIKOJIBI 1 TTPUME-

nl

HCHHUUN HUX K pa3pa60TKe OT€YCCTBEHHOTI'O IroCyaapCTBEHHOIO IipaBa .

Bce 510, OmHAKO, HU B KOEl Mepe He CHMXAeT BBICOKUII Teope-
TUYECKUI YPOBEHb U HE yMaJisseT OPUTMHAJIBHOCTh POCCUICKON HAyKU
KOHCTUTYLIMOHHOTO TpaBa, WIM MpaBa rocyJapCcTBEHHOro, KaK OHa ce0sl
10 MPEUMYILIECTBY Ha3blBajla B CBS3U C OTCYTCTBUEM B CTpaHE KOH-
ctuTyuuu. Bo BCIKOM ciydyae B IBYX OTHOIIEHUSIX OHA BBITOJHO OTJIM-
yajiach OT HEMELKOM HayKWu.

Bo-niepBbIX, IMPOTOM CpaBHUTEIBHO-IIPABOBOro Kpyrosopa. Poc-
cuiicKkasi HaykKa TOCYIapCTBEHHOro IpaBa He 3Haja 4YyBCTBa Mpeay-
OeXXIeHUsT U MPEBOCXOJACTBA B OTHOILIEHUM 3apyOeXHOIro MpaBa W Ha-
VKM JII00OI CTpaHbl, YTO OBUIO CBOMCTBEHHO B CHIIy Psia MCTOpUYEC-
KHAX MPUYUH HEMELKOM JOKTPMHE, OCOOEHHO B OTHOILUeHUM PpaHIuu,
U He 3aMbIKaJlach MOAOOHO €il B HAIlMOHAJBbHBIX paMKax.

Bo-BTOpBIX, PYyCCKYI0 KOHCTUTYLIMOHHO-IIPABOBYIO TOKTPUHY OT-
Jndana OoJjbluasi MOJUTHYECKash CMEJOCTh, 0oJjiee MocieaoBaTe/bHast
OpUEHTalLIMs Ha HEOOXOAMMOCTb M3MEHEHUSI TOCYJapCTBEHHOI'O CTPOS
CTpaHBI, 4TO 00Jiee BCEro OULIYINAJIOCh B IpPEeAABEpUU COObITHI 1905—
1906 rr. JInGepaabHO-AeMOKpPATUIECKOE KPBIJIO B PYCCKON IOpUanYec-
KOl HayKe ObLJIO 3HAYMUTEJILHO CUJIbHEE IMPaBO-KOHCEPBATUBHOTO.

MoxHO yKa3aTh M Ha 3HA4YMMOE€ TEOpETUYECKOe pasziauyue (B
O0IIMX paMKaxX IOPUANYECKOM IIKOJIbI) BO B3TJIsSIAaX POCCUMCKUX U He-
Meukux ee mnpeactaBureneir. I. EnnmuHexk u ero mociieqoBaTeayd CBOE
BUEHUE TOCYIapCTBa KaK IOPUAMYECKOTO SIBJICHUSI 3aKJIIOYalll BHIBO-
JIOM O TOM, 4YTO TOCyIapCTBO — 3TO ocoboe ropuduueckoe auyo. I B
PYCCKOIl HayKe ObUIM CTOPOHHUKM TaKOro Ioaxoga (Hampumep, yxe
ynomuHapiimiicss ®. KokoukuH), ogHako mpeobiiafgana 3aech Tpak-
TOBKa TOCymapcTBa Kak "ropuduueckoeo omuouienus”. Hambonee uger-
KO 3Ty IO3ULIMI0 COOPMYJIMPOBA] OAUH U3 BUAHBIX POCCUIACKHMX TOCY-
napctBoBenoB H. KopkyHoB. OH mucai, 4TO rocyaapcTBO MOXET BbIC-

U Tapanosckuit @. B. FOpumyeckuii MeTon B roCyIapCTBEHHON Hayke. Bap-
maBa, 1904. C. VIL
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TymaTh KaK CYOBEKT MpaBa — Iopumpyeckoe Jumo. Ho mpoumcxomut
3TO TOJBKO TOTAA, KOTJa pedb MAET O TI'pakIaHCKO-IPABOBBIX W ai-
MUHUCTPATUBHO-TIPABOBBIX OTHOIIEHUAX. OMHAKO KpOME 3TUX OTHO-
meHuii, nucan KopkyHOB, "Ie rocyaapcTBo KakK ocobasi JTUYHOCThb
MIPOTHBOTIONIATAeTCSI TpakmaHaM, TpaXmaHe MMEIOT IMpaBa U 0O0s3aH-
HOCTM WMMEHHO, TaK cKa3aTh, B CAMOM TOCYJapCTBEe KaK COCTaBJISIO-
II1e ero KOJUIEKTUBHYIO JIMYHOCTh WieHbl. TakoBbl Bce, TaK Ha3biBae-
Mble MOJUTUYECKUE IIpaBa, MpaBO Ha yJ4acTHE B 3aKOHOIATEIbCTBE,
cyne, YIpaBJIeHUHM. DTH TIpaBa M 00SI3aHHOCTU He MOTYT OBITh TTOHMMa-
€MBbI KaK TpaBa B OTHOIIEHWM K IOPMINIECKON JIMIHOCTH TOCYIapCTBa.
DTH mpaBa U 00A3aHHOCTM HE COCTABJISIIOT OTHOLIEHUSI TOCYAapCTBa K
YeMy-I00 BHE €ro CTOSIIEMY: HAIpOTHB, OHM OOpa3yloT BHYTPEH-
HIOIO OPraHW3allMI0 TOCYIApCcTBa, KakK IOpUAMYEcKOro Jmia. Iloatomy
MBI ¥ TOBOPWM, YTO 3TO TIpaBa M OOSI3aHHOCTH HE B OTHOIIEHUU K TOCY-
JapcTBY, a B CaMOM rocyaapctBe. JIpyrMMu cioBaMM, KaK M BCE KOJI-
JIEKTUBHBIE JIMYHOCTU... ¥ CaAMO TIPEICTABIsSECT COOOM IOPUAMYECKOE OT-
HOIIIEHWE, CYOBEKTaMU KOTOPOTO SIBJISTIOTCSI COCTABIISIONIME €r0 Tpax-
nafe... [1oaToMy W B OCHOBE TOCYTapCTBEHHOTO IIpaBa JJOJDKHO OBITh
TM0JI0KEHO MOHMMAHUE TOCYJApCTBa KAaK IOPUAMYECKOTO OTHOLIEHUS" .

HayuyHast 1ieHHOCTh 00eMX KOHCTPYKIMI OTHOCHUTEIbHA, TeM He
MeHee moaxon KopkyHoBa 3aciy>kmBaeT MpPEeAIOYTEHHUS, ITOCKOJbKY
OH BUIUT B TOCYHapCTBe HEUYTO OOJIbIllee, YeM BJIACTb, CTOSIIYIO Ha
0OILIECTBOM.

B pazBuTuu pycckoil TOpPeBOJIOLIMOHHONW HAyKM TOCyIapCTBEHHO-
ro mpaBa MOXHO BBIACAWTH ABa 3Tama: ¢ KoHHa XIX B. 10 COOBITUIA
1905 r. u mocnenylolee Aecsatuiaerue. s mepBoro meprona ocoOEHHO
XapakTepeH CPaBHUTEIbHO-IIPABOBOM acCIIeKT, M3yYeHUE 3apyOeXKHBIX
¢opM TpaBlIeHUSI, YTO OOCTATOYHO HAISIAHO WJIIOCTPUPOBATIO OT-
CTaJIOCTh POCCHUICKOIO CaMOIEPXKABHOIO CTPOS M B KOHEUYHOM CYETE
MPUBOAWIO K BBIBOAY 0 HeobxomumocTu pedopm. Lleab pedbopMm Bume-
JIach 1O MPEMMYILIECTBY B IpeBpalieHn Poccuu B KOHCTUTYLIMOHHYIO
MOHApXMIO (YTO O3HAYaJ0 OTKa3 OT HEOTPAaHMUYCHHOIO CaMOJACpKaBHsl)
C YTBepXJICHHUEM MPUHLIUIIA pa3aeiceHUs BjaacTeil. DTa KOHLEMHLMS Bbl-
paxeHa, B yacTHocTtu, B Tpydax b. H. YuyeprHa — omHoro m3 Kpym-
HEHIIMX PYCCKUX TOPEBOTIOIIMOHHBIX aBTOpOB. CpencTBO orpaHUYeHUS
camopepxaBusl UnyepuH BUAET B CO3JAHUM ABYXIIAJaTHOrO IIpeacTa-
BUTEJILHOIO OpraHa COCJIOBHOIO XapakKTepa, HaJeJIeHHOro OOJIbIIMMU
ImpaBaMM, HO MPHW 3TOM Mpeaylpexnan, 4To MapjaMEHTCKOe IIpaBiie-
Hue B Poccum BCTpeTUTCS ¢ OOJIBIIMMM TPYIHOCTSIMU.

Bo BTOpoii epuoa, koraa nociae 1905 r. B poccuiicKOM camopep-
KAaBUM OTYETIMBO IIPOCTYIWJIM YePThl KOHCTUTYLIMOHHOM MOHApXMU,
Ha MEpBbIA IUIAaH B IOPUAMYECKON HayKe BBIIBUHYJIVMCH KOHKPETHBIE
MpOOJIEeMbl M1 MHCTUTYThI POCCUICKOIO roCcyaapcTBEHHOro mpana. Ilpo-
MU30IIUIO pa3MexXeBaHMe MeXAy TeMM, KTO moJjaraj, 4to Poccus He
JOJDKHA MATU Aajblle Mo IyTu orpaHndeHust camonepxasust (H. Kop-

! Kopkynoe H. Yxas. cou. C. 22-—23; eeo xce. Pycckoe rocymapcTBeHHOE IpaBo.
T. 1. CIlo, 1914. C. 186.
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KYHOB), M CTOPOHHMKAMM AaJdbHEUINEro yriayoaeHus pedopM IyTeM
YCUJICHUS HApOIHOTO MPEICTaBUTEJbCTBA U MpPaB MPEICTaBUTEIbCKO-
ro opraHa, IyCTb JaXe U B paMKaX KOHCTUTYLIMOHHOW MOHapXuu
(M.KoBaneBckuii).

Cpenu mpeacTtaBUTeNeil PyCCKOM IOPUANYECKOM IIKOJIbI ObLIO He-
MaJlo SIBHBIX M CKPBITBIX CTOPOHHUKOB PECITyOIMKaHCKOM (POPMBI TIpaB-
JIeHUusl, 4To M TokKazaja noromM MdeBpanbckas peomolus. OgHaKO
HAyYHOT0 OOOCHOBaHMUSI BO3MOXHOCTEW U TEPCHEKTUB POCCUICKOTO
pecryonrMkaHu3Ma 1kosa He gaja. CIMIIKOM KOPOTKMM OKaj3alics Iie-
puon, OTBEICHHBIN €l MCTOPUEN.

§ 4. Hayka KOHCTHTYIMOHHOTO mpaBa B XX BeKe

Pa3BuTHe HayKu KOHCTUTYLMOHHOTIO MpaBa B XX B. pacraaaercs
Ha JBa Tepuoja, YeTKOW I'paHbl0 MEXIY KOTOPBIMHU SIBJSIETCSI BTOpas
MUpPOBas BOUHA.

I. Yxxe B mepBbie necsatuneTusi XX B. Kiaccuueckas IIIKOJia TOJI-
BepraeTcsi KpUTUKE U MOCTEIMEHHO TepsieT TOCIOACTBYIOIIME TTO3UIINM.
PasymMeeTcst, HaKOIICHHBIN €10 "0OaHK JaHHBIX' COXpaHsUI CBOE 3Haue-
HUE U UCIOJb30BaJICS Ha MPaKTUKO-MPUKIAAHOM YPOBHE, HO €e MC-
XOIHBIE YCTAHOBKU YXe He OMNpeAcisii pa3BUTHE KOHCTUTYLMOHHO-
IIPaBOBOM JOKTPUHBI.

CTOpPOHHUKM HOBBIX OpMEHTAlUM, MOJYyYMBIIUX OOOOLIaloIIee Ha-
3BaHUE 1w0puduro-coyuonceuneckozo Hanpasrenus (JI. droru, M. Opny,
JI. TymnnoBuu, P. CMeHn u p.), OTBepTajil MO3UTUBUCTCKYIO METOI0-
JIOTMIO M HAacTauBajJd Ha TOM, UYTO TOCYIapCTBOBEACHUE MOJIKHO 00-
paTUTBLCS K COLUATIbHO-TOJUTUUECKUM PeaTrsiM.

[TpakTHyecKr 3TO BBIPA3UJIOCHh TMPEXIe BCEro B 3aMeHE IOpUAU-
YECKOTo BUJEHUS TOCYAapCTBa, CBOMCTBEHHOTO KJIACCMYECKOW IIKOJIE,
TPaKTOBKOM TOCyJapcTBa B MOHATUSX CUJIBI M (PAKTUIECKOTO BJIACTBO-
BaHnus. Tak, mo Jioru, rocygapcTBeHHasi BlIacTh €CTh "COLIMOJIOIMYeC-
Kuii dakT", mpaBjieHue JoJeid, B KAKOM-TO OTHOIIIEHUU OoJiee CUJIb-
HBIX, YeM OCTaJibHble; Oyayuu (akTOM, rocyiapcTBEHHas BJacTb He
HyXIaeTcs B JISTUTUMALUU, TIOHSITUSI 6045 U CY8epeHumem Hapooa
OKa3bIBalOTCSl M3NIMIIHEH "Hemokaszyemoil uaeeit". B KoHTeKcTe KOH-
CTUTYLIMOHHOTO MpaBa TpaKTOBKa TocyldapcTBa KakK CUJbI MPUBOAMIA
MHOIMX TOcyaapcTBoBenoB (Hampumep, JI. ['ymrioBuya) K BBIBOAY O
HECOCTOSITeIbHOCTA TTOHSATUS "'TIPaBOBOE TOCYIapCTBO'.

Knaccuueckas 1IKosia, cBsI3aHHAsl C UIEOJOTHEl 9KOHOMUYECKO-
ro aubepanusma, IMpUHALIEXala K YYEHUSIM, BaXKHBIM OTIIPABHBIM
MyHKTOM KOTOPBIX ObLIa OTHEJIbHAsl YyeloBevyecKasi JMYHOCTb — WHIM-
Bua. IlpeacraBuTenn COIMOJOTMYECKOTO MOAXONa CYUTAIU, YTO WHAM-
BUAYAJTUCTUYECKUE TOKTPUHBI OTKUJIM CBOI BEeK M 3aMEHUJIU UHIUBU-
na "oOIIHOCTBIO", "KOJJIEKTUBOM" B TOM MJIM MHOM UX MMOHUMAaHWU.

HauGonee u3BecTHbINf aBTOp TOro nepuona, GpaHIy3CKUN rocy-
nmapctBoBen JI. Jlorm "co Bceil BO3MOXHOW 3Hepruei” (BbIpakeHUE
u3BecTHoTro pycckoro topucta Il. HoBroposlieBa) orBepraer KJjiaccu-
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YeCcKyl0 IIKOJNY 3a ee MHIWBUAYAJTUCTHUECKUI TTOOXOI, 3a TO, YTO OHA
BUAUT OTAEIBHOTO 4YejoBeKa, HO HE BUAWT '"COLIMAJbHON COJMIAAPHO-
cTU", KOTopas M JOJKHA ONpeAessiTh rocyaapCTBEHHO-TIPaBOBbIE OT-
HOILLIEHUSI U UHCTUTYThI. M3 uaeun "counasbHON CONMUAAPHOCTU" Cleny-
eT TIPUOPUTET O0SI3AaHHOCTE!l BCEX 4YJIEHOB OOIeCTBa, ee peaau3alus
neaaeT U3IMIIHUMU TIOHSATUS cy0seKma npaea i cy0seKmueHo20 npa-
6a. Toabko "colMalibHasl COJIMIAPHOCTbL' MOXKET IOCTAaBUTh Trocyaap-
CTBEHHYIO BJAaCTh B CTpOrue mpaBoBble paMku. JI. Jlfor KpUTUKYET B
3TO CBSA3M KOHIIEIIINIO 'CaMOOTpaHWYECHMS TOoCydapcTBa', KOTOPYIO
pazsuBanu I'. EnnuHek m npyrue IpeacTaBUTEIN KIACCUYECKOM IIKO-
JIbI, 332 TO, YTO B JAHHOW KOHLENLMU "caMOOrpaHMYeHue" 3aBUCUT
TOJBLKO OT caMoro rocygapctsa. Ho maxe ¢ ydeToM 3TOro 006CTOS-
TEJIbCTBA TOAXOJ KJIACCUUYECKOW IIKOJBI K TMpobjieMe BBITISIUT Kyda
bonee pealMCTUYHBIM. B TOI Xe IUIOCKOCTH, YTO M "coliajbHasl CO-
JUIAPHOCTD", JIEXKUT KOHULEIMIUS "MHTETpUPOBAHHOTO oOIecTBa" He-
MeLKkoro yuyeHoro P. CMeHIa ¥ HEKOTOpBIE OpYrue.

MoOXHO MpPUBECTA U APYTHE NPUMEPBI, NMOKA3bIBAIOIIME, KaK U
BBIIICTIPUBEICHHBIE, XapaKTEPHYI0 OCOOEHHOCTh IOPUIUKO-IIPABOBOTO
HaIlpaBJeHUs: BBIABUTAJIUCH B MPUHLMIIE MPAaBUJIbHBIC TE3UCHI, KaK-
TO: "HayKa KOHCTUTYLUMOHHOTO IpaBa JO0JJKHA BBIMTH 3a paMKU HOPU-
INYEeCKON MOrMaTuKM'; "B TPAKTOBKE TOCYIapCTBa HEJb3sl YIIyCKaTb
n3 BULy (GakKToOp CUMIBI'; "IJIS KU3HEIESITSIbHOCTH TOCYIAapCTBEHHO-
ro MexaHu3Ma Ype3BbIYaiiHO BaKHBI OOIIIECTBEHHOE CO3HAHUE M KOJI-
JIEKTUBHbIE mpenacTtaBieHus”. OmHakKo MX HajbHeillas pa3paboTka
MIPUBOAWJIA K BEIBOAAM, HE TOJIbKO MAaJIOCOCTOSTEIbHBIM B HAaydHOM
IUIaHE, HO M IPEeNsITCTBOBABIINM JIeMOKPAaTUUYECKON OpHEHTAIIUM KOH-
CTUTYLIMOHHO-TIPABOBOM JOKTPUHBI.

Kak oTHocuTenbHOE MCKIIOYEHUE B 3TOU MOCHENHEN CBSI3U MO-
XKeT paccMaTpUBaThCs TaK Ha3bIBAEMblil MHCTUTYHHOHAJIM3M — TEO-
pMs, COINIACHO KOTOPOM B Pa3BUTOM OOINECTBE IMOJMTHUYECKAsl BJIACTh
paszjesieHa MeXJay TocylapCTBOM W APYTMMU "MHCTUTYLMSIMU" (MapTu-
SIMU, TTPOPECCUOHATILHBIMU U MIPEANPUHUMATEIbCKUMHU COI03aMU U T. TL.).
XoTs ¢ Te3ucoM o pazaeiie (nuddy3umn) rocyqapcTBEHHON BlIacTU CO-
[JIACUTBLCS TPYOHO, HEOOXOOWMO OTMETUTb, YTO B TEOPUM MHCTUTYIIU-
OHaJIM3Ma Halllja OTpaKeHWe CJIOXHas CTPYKTypa MOJIUTUYECKOUN CHh-
CTeMbl OOIlECTBA B Pa3BUTHIX CTpaHaX; 3TO CIOCOOCTBOBAIO B Halb-
HelleM, yXe BO BTOpPOIl IIOJIOBUHE BeKa, Pa3BUTUIO KOHICIILIUN
IUTIOPAJIMCTUYECKON TeMOKPATUX U TTOJIUTUYECKOTO TUIopanin3Ma (MHO-
roobpasus). YTo Xe Kacaercs IMOMYJISIPHBIX B pacCMaTpUBaeMBbIid Te-
pyon unpeit aorusMa (OHM akKTUBHO OOCYXXIAJIMCh U B COBETCKOM Hay4d-
Holi autepaTtype 20-X IT.), TO OHM COIIUIM Ha HET, HE OCTaBUB B COBpE-
MEHHOM KOHCTUTYLMOHHO-IIPABOBOM HOKTPMHE CKOJIBKO-HUOYIb
3aMETHOTO CJieJla, B YaCTHOCTU U ITOTOMY, YTO OHM OKa3ajJMCh CO3BY4-
Hbl TPAKTOBKE TOCYIapCTBEHHOI BJIACTM U COOTHOLIEHMS MHIWBUAA U
obLIecTBa B TOTAJIUTApHBIX uaeonorusx XX B.'

! Cam JI. Iioru 1O COBOKYIHOCTM €rO B3IJISIIOB HE MOXKET OBbITh OTHECEH K
AHTUIEMOKPATUYECKOMY KPBITY B TOCYHapCTBOBEACHUM.
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B psne eBpomeiicKMX TrocygapcTB 3TU MAEOJOTMM, OTPUILABIINE
IeMOKpPaTUIYECKNE KOHCTUTYLMOHHBIE IPUHIMIIBI, CTalIX O(HIIAaIb-
HbIMU, MpPEBpAaTUB HAyKy TOCYJapCTBEHHOTO IIpaBa B aIlOJOTE€TUKY
TOTAJIMTAPHBIX PEXMMOB, MMEBIIYI0 Majo obuiero ¢ Haykoit. C yde-
TOM BBIIIECKA3aHHOTO MOXHO CHejaTh BbIBOA, YTO MHepBas IOJOBMHA
XX B. — 3TO IIepMOI CTarHallMM B HayKe KOHCTUTYIIMOHHOIO mpaBa. B
3HAYUTEJIBHO MEHBIIEU CTEIIEHU 3TO OTHOCUTCS K AHIJIMUCKOU U aMe-
PUKaHCKOU I0pUIAYECKON JTUTEpaType, 1a U B €BPONEUCKON (0COOEHHO
BBIIBUHYBIIICICSI Ha TEPBBI IUIaH (paHIY3CKOM JIUTepaType) Comep-
KaJaoch HeMajo 3HAaYMMBIX pa3paboToK 1o mpobjeMaM ItapiaMeHTC-
KOIo TIpaBa, COOTHOUICHUS 3aKOHOAATEIbHOW U UCIIOJHUTEIBbHON BJa-
CTE U paCIIMPEHUS] KOMIIETEHLUU TOCEIHEN, NeJIerMpOBaHHOTO 3a-
KoHomaTeJdbcTBa U Ap. Tak, Tomy ke JI. Jlroru nmpuHamiexur dpopmyia
"COOCTBEHHOCTh OOSI3BIBAeT", KOTOPYIO CETOOHS MOXKHO BCTPETUTHL B
KOHCTUTYLIUSIX MHOTMX CTpaH.

I1I. Bo BTopoit mtomoBuHe XX B. B HayKe KOHCTUTYIIMOHHOTO ITpa-
Ba MPOMCXOAST CYIIECTBEHHbIC IO3UTUBHBICE M3MEHEHUS, KOTOpPBIE
CEroJHSI TO3BOJISIIOT OXapaKTEepU30BaThb €€ KaK 0eMOKpamu4eckyr
0OKMPUHY KOHCMUMYUUOHHO20 Npasa.

HMcxonHbIM MyHKTOM 3TOTO Pa3BUTHS CTaJO0 OCO3HAHWE MUPOBBIM
COOOIIECTBOM Ha KOHKPETHOM HMCTOPUYECKOM OIBITE, KaKylo Yrpo3y u
OeACTBUS HECET C cOoOOl TOTaauTapHasl rocyaapcTBeHHOCTh. [locie BTo-
po¥i MUPOBOI BOWHBI B cTpaHax 3amagHoi EBponbl u B AnoHun, ocBo-
0oaMBIIMXCS OT (PAIUCTCKUX U MTPODAIIUCTCKUX PEXUMOB, ObUIM TIPU -
HSITBl KOHCTUTYLIMM, OCHOBaHHble Ha (DyHIaMEHTaJIbHBIX AEMOKpATH-
yeckux npuHuunax. Ilo3gHee, mocje pacmana COUMAIUMCTUYECKOMN
CHUCTEMbI, KOHCTUTYLIMYA aHAJIOTUYHOTO TUIAa ObLIM MPUHSTHI B CTpaHax
IlenTpanbHoii m BocrouHoit EBpombl. B pe3ynabTraTte nesTeabHOCTH
Opraam3aunn Oo0beanHeHHBIX Hammit 1 HeKOTOpHIX APyTMX MaciiTad-
HBIX MEXIYHApOMHBIX OpPraHM3allMii MHOTME KOHCTUTYLIMOHHBIE TIPMH-
LIMITBI 1 HOPMBI TIPUOOpEN XapaKTep MeXIyHapOaHO-TIPABOBbIX CTaH-
JapToOB. DTO KOHCTUTYLIMOHHOE pa3BUTHE SIBUIOCH TJaBHBIM (haKTO-
poM, TIpeJOTNpPEAETUBIINM XapakKTep W Bedylliue YCTAaHOBOUHbIE WIEU
COBPEMEHHOI HayKM KOHCTUTYLIMOHHOTO TIpaBa.

OCHOBHasl U3 HUX — OpeaHu3auus u QYHKUUOHUPOBAHUE 20CYy-
dapcmeenHoll eaacmu 6 COOMEemcmeuu ¢ NPUHUUNAMU Npasoeoli 2o-
cyo0apcmeeHHOCMU NpU  2AA8eHCMEYIOWel poau UHCMUMYMA OCHOG-
HbIX npas u c600600 uenosexka u epaxcoanuna. Ha pydexxe HOBOro ThICS -
yeaeTus MpaBOBOE TOCYAApCTBO CTajlo (hyHAaAMEHTaJIbHBIM TOHSITHEM
HayKu KOHCTUTYLUMOHHOTO mpaBa. HamoMHuUM, 4TO OHO IIpO3BydYasio
BIiepBble Ha pybexe XIX-—XX BB. B Tpylax IpeacTaBUTeeil KJiac-
CHUYECKOU IIKOJBI. 3IeCh MPOCeKUBaeTCs MPpeeMCTBeHHasl CBsSI3b, OfI-
HaKO pa3jinyus JOCTAaTOYHO cyllecTBeHHbI. [Ipexne aTo Obl10 He Oosee
yeM JOKTPUHAJIbHOE TOHSTHE; HBIHE H1pagogoe 2ocydapcmeo — TIPUH-
LM, 3aKpeIJIeHHbI B OOJBIIMHCTBE ACUCTBYIOIIUX KOHCTUTYLIMIA B
KayecTBE OCHOBBI TOCYNAapCTBEHHOTO CTposi. PaHee mMepcneKkTHUBbI Mpa-
BOBOI TOCYIapCTBEHHOCTHM CBSI3bIBAJINCh MCKIIOUUTESbHO C BOJEl ro-
CyJapCTBEHHO# BJIAaCTM B IOpSAKE €€ "caMOOrpaHWYeHUs"; CeromHs
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OHM BOCTIPMHUMAIOTCSI KaK Pe3yJIbTaT B3aUMOACHCTBHUS BHYTPHUIOCY-
MApCTBEHHOTO TIpaBa ¢ MEXIYHApOMHBIM, KOTOPOE CHEIaN0 TPUHIIN-
bl MPABOBOTO TOCYAAPCTBA MeNCOYHAPOOHO-NPABOBLIMU CMAHOAPMA-
mu. Ha pybGexe BEeKOB MOHMMaHME IMPABOBOTO rocydapcTBa HeE BBIXO-
IWJI0 3a paMKH CYTy0o MOpHIMYECKOTo Iomxona; B KoHme XX B.
OOIIeTTPM3HAHO, YTO IPABOBOE TOCYIAPCTBO MOXET PeaTu30BHIBATH-
cs, JINIIb OymIydyud OZHOBPEMEHHO COLIMAIIBHBIM TOCYIapCTBOM.

PasymeeTcss, B paMKax OOIIei OpUMEHTAIlMM TOKTPUHBI KOHCTH-
TYIIMOHHOTO TIpaBa BO3MOXHBI Pa3IMIHBIE TPAKTOBKM MHOTHMX, B TOM
yucjie CyHIeCTBEHHBIX, MPOOJIeM M MHCTUTYTOB 3TOM OTpaciu Ipasa.
B KOHKpETHO-MCTOPUYECKUX YCIOBMSIX BO3MOXHO, Hampumep, Ipo-
TUBOCTOSTHME B3IJIIIOB Ha (opMy TIpaBiIeHUsS CTOPOHHUKOB IapJa-
MEHTCKOM pecryOIMKM, ¢ OMHON CTOPOHBI, M PECITyOJIUKH TIpe3nIeH -
TCKOTO THUMA — C APYroi; WIW Xe CTOPOHHUKOB MajieKO HIYIIEro
(enepanusma 1, Ha0OOPOT, TOCYNAPCTBEHHON LIEHTpaIu3aluu. ITo,
OMHAKO, IajieKo He TO Xe camMoe, YTO HaydHas Oopprba B IIPOILIOM
MEXIy 3alllMTHUKAMM TOCYIapCTBEHHOTO CTpPOs abCONIOTHON MOHap-
XU U TPUBEPXKEHIAMM peclybIMKaHCKON (OpMbI MpaBiIeHUS WU
MPOTUBOCTOSIHUE WJEeH TPaBOBOIl TOCYIapCTBEHHOCTH M IUKTATYpPhI
mpojnetapraTa. CeromHs IMpHW BCeX pa3TMIUAX U TEOPETUUECKHUX CITO-
pax, KOTopble HeW30eXXHBl B HayKe, B KOHEUYHOM CUYETE TPYIHO BBHI-
JIeJIUTh KPYITHBIE IIKOJbl KOHCTUTYIIMOHHOTO IIpaBa, IPOTUBOCTOSI-
mue APYr APYTYy IO OCHOBOIOJATalIIUM TEOPETUYECKMM aclleKTaM
MPaBOBOM TOCYIapCTBEHHOCTH.

M3MeHwIuch U yuuiyM u3 CTaauy MPOTUBOCTOSIHUSI TaKXXe OTHO-
IIEHUSI HAYKU KOHCTUTYLIMOHHOTO TpaBa U MOJUTUYECKON HayKu. DTa
nocienHsist cioxuiaach Ha pyoexe XIX—XX BB. B CIIIA. OHa mnpo-
BO3rjlacuyia cedsl mparMaTuyeckoil HayKoii, u3yyalolleil B OTIMYUE OT
IOpUINYECKON HayKu peajibHOe (hyHKIIMOHMPOBAHUE TOCYAapCTBEHHO-
MPaBOBBIX UHCTUTYTOB. OTKAa3aBIINCh OT TEOPETUUECKUX KOHCTPYKIIUIA,
MoJUTUYECKass HayKa Ha TepBbIX MOpax BbICTyNana KakK Hayka cyryoo
SMIIUpUYECKasi, He Heanias najee GakToloruueckoro OCBeleHnus 3TUX
WHCTUTYTOB, JMUYHOCTHBIX XapaKTePUCTUK TOCYIAapCTBEHHBIX HesITe-
sieit u T. 1. [locne BTOpoil MUPOBOI BOMHBI MO aMEPUKAHCKUM BIIVSIHU-
€M TIOJIMTOJIOTUs nepeMecTuiach U Ha EBporeiickuii KOHTUHEHT, TOXe
KakK JUCIUIIMHA MPEeUMYIIeCTBEHHO aMmmnupuyeckas. OnHako B 1aib-
HEUIIeM TeOpeTUYECKUll YpPOBEHb MOJUTOJOTUM CYIIECTBEHHO BO3POC.
B Heill crmoxunuch ABa HampaBi€HUS: OAHO M3 HUX CUUTAIO TMpeamMe-
TOM JAHHOW HayKW MpexXIe BCEero M IJIaBHbIM 00pa3oM TMOJUTUKY U
IMOJINTUIECKUE OTHOIICHWA, a APYroe — M3YYCHUE IOJIUTHICCKUAX
CHUCTEM, TMPEUMYIIECTBEHHO B UX MHCTUTYLMOHAJIbHOM acrekTe. B Tex
CTpaHax, rae mpeobJiafano BTOpPOe HampaBjieHUEe, MOJWTUYecKas Ha-
yKa TeCHO cOauM3uiiach ¢ HayKoW KOHCTUTYLIMOHHOTO TpaBa, B KOTO-
pOil B CBOIO ouepelb paHee yxXXe BO3pocja COLIMOJIoTMYecKasi opueHTa-
uusi. Bo @paHunu, HanmpuMmep, CIOXWIACh AMCUUIUIMHA, UMEHYyeMas
"KOHCTUTYLIMOHHOE MpaBO U TOJUTUYECKME MHCTUTYTHI'. Bpsanm nu
MOXHO TOBOPUTb O HayKe KOHCTUTylMoHHoro npasa B CIIIA kak aB-
TOHOMHOW IO OTHOIIEHHWIO K MOJUTUYECKON HayKe.
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Eciu cpaBHUTh HayKy KOHCTUTYLIMOHHOIO MpaBa B pa3HBIX CTpa-
HaX, TO OOHApyXMBAalOTCS HeMajloBaxkHble oTauuus. OHU OOYyCIIOBIIE-
Hbl OCOOEHHOCTSIMM TOCYIAPCTBEHHOIO CTPOs, OTPaXKaroIlero MCTOPUIO
U TpaguLUM CTPaHBI, AeMorpacuueckue M TeolOoJUTUIYeCKre (PpaKTo-
pbl, MOJUTUYECKYIO CUTyallMIO, B KOTOPOM MpPUHMMAJach €€ KOHCTHU-
Tyuus 1 T. 1. OHU 00YCIOBJICHBI TaKXe CBOCOOpa3veM MyTU pa3BUTUS,
MMPOMIEHHOTO IOPUINYECKON HAyKOW B KaxXIOM CcTpaHe, 0COOCHHOCTSI-
MU OOIIIECTBEHHOTO CO3HAHMSI, B TIEPBYIO OUYepelb TPAaBOCO3HAHMS, U T. 1.
Cka3bIBaeTCs U CONEPHUYECTBO HALIMOHAJIbHBIX TOKTPUH, XOTS B Ha-
CTOsIIee BpeMsI HET TAKOTO MPOTUBOCTOSHUS U KOH(MPOHTAIIUM, KOTO-
peiMu B XIX — Hawane XX B. OTJMYAIMCh B3aMMOOTHOIIEHUS HayK
KOHCTUTYLMOHHOIrO mnpaBa Bo ®paHUMU M TOCyIapCTBEHHOIO IpaBa B
I'epmaHuu (00 3TOM rOBOPUT JaxKe HaMMEHOBaHME HayK). XOTs Ceroji-
HS OTYETJMBO IPOSBISETCS TEHACHIMS K HUBEIMPOBAHUIO pa3jvuyuil
(B yacTHOCTHU, MOA BAWSIHUEM WHTErPallMOHHBIX MPOIIECCOB), KOHCTU-
TYLIMOHHO-IIPaBOBbIe JOKTPUHBI OTHEIbHBIX CTPAaH COXPAHSIOT KaxKmas
CBOM CTWJIb U XapaKTE€PHBIE YEPThl, MO-pPa3HOMY PACCTaBIISIIOT aKLICHThI
B OCBEIICHMM WHCTUTYTOB IEMCTByIoIIero Impaa. C 3THM CBSI3aHO TO
0O0JIbIlIOE BHMMAHKE, KOTOPOe B HAayKe KOHCTUTYLIMOHHOIO IIpaBa YAess-
€TCsl CPaBHUTEbHO-TIPABOBBIM MCCJIEIOBAHUSIM.

YKkaxeMm elle Ha OOHY Ype3BbIYAailHO BaXXHYIO OCOOCHHOCTb Ha-
YK KOHCTUTYLIMOHHOIO IIpaBa Ha pyOexe HoBoro teicsueieTusi. Ce-
TOAHS YIUIO B IPOLLIOE IJUTEIbHOE MIEOJOIMYECKOe IIPOTHMBOCTOS -
HME 3aIlaJHON AEeMOKPaTUYECKOM KOHCTUTYIIMOHHO-TIPABOBOM ITOKTPU-
HbI ¥ COLIMAIMCTUYECKOM HAYKN rOCyIapCTBEHHOTIO IIpaBa, CJIOXMUBIIECS
B CoBerckoMm Colo3e, IpyTrux cTpaHaX COLUATIMCTUYSCKONM CUCTeMBbI. DTa
HayKa BUIeJa OHY M3 BaXXHEMIIMX CBOMX 3aJa4y B KPUTUKE M Ppa300-
JTadyeHNN "OypxXKya3Hoi meMokpaTuu'. OHa oTpHIiaja OCHOBHBIC WIEH
M LIEHHOCTH, Ha KOTOPBIX OCHOBBIBAJIMCh J€MOKpaTUUECKasT KOHCTUTY-
LIMOHHO-IpaBoOBasl JOKTPMHA M CaMO KOHCTUTYLMOHHOE IIPaBO BTOPOM
IIOJIOBMHBI HAIIIETO BeKa, KaK-TO: IIPaBOBOE TOCYIapCTBO, pasjeie-
HUE BJIacTeil, MOJMMTUYECKUIN W MACOJOTUYECKUU TLIIOPpAIM3M, HEOT-
yyxxjgaeMble IpaBa 4ejloBeKa M IpaXJaHWHa, mapjiaMeHTapu3M, KOH-
CTUTYLIMOHHOE TIpaBocyaue u T. A. Jlaxe mocie Toro kak B 60—70 TT.
BCJIEICTBME OTKa3a OT "MUKTaTyphl mpoJeTtapuara” (KoTopas Kak
BJIaCThb, HE OTpaHWYEHHas 3aKOHOM, HE OCTaBJIsIa KOHCTUTYIIMOH-
HOMY IpaBy CKOJIbKO-HUOYAb 3HAYMMOM POJIM) Y YTBEPKACHUS MPUH-
LuIIa "MUPHOTO COCYIIEeCTBOBaHMS" [OBYX OOILECTBEHHBIX CUCTEM B
COLIMAIMCTUYECKON HayKe TOCYyIapCTBEHHOIO IIpaBa IIPOM3OIILIM He-
KOTOpbI€ MMO3UTHUBHBIE CABUTM M PACIIMPUIICS KPYT MCCIAEIOBAaHUMA, MO-
CBSILLIEHHBIX OCHOBHBIM MHCTUTYTaM KOHCTUTYLIMOHHOTO IIpaBa, B TOM
YyuClie U 3apyOesKHBIM, MCXOMHBIC MO3ULIMKU CEPbE3HBIX U3MEHEHUI He
IpeTepIen.

KadecTBeHHO HOBBI MEPUOI B Pa3BUTUU POCCUMCKON HAyKU KOH-
CTUTYIIMOHHOTO TpaBa Hadajicsd B KoHIle 80-x IT., Kkorma nomobaroriee
elfi MEecTo 3aHsla WIesl MPaBOBOTO TOCydapcTBa, a MpaBa W cBOOoda
YEeJIOBEKA W TPAaXIaHWHA TEPECTa]d PacCMaTPUBATBCI KaK AApOBaH-
HbIE€ €My TOCYIapCTBOM U MapTUEH.
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IMonutnueckue mpoueccel, mpoxonusiue B Poccun, momanu cra-
pble MHCTUTYTBl W HE3aMEJIUTEIBbHO TpeOOBalM HOBBIX peaJbHBIX
3HAaHUW O mapjlaMeHTapu3Me, M30UpaTebHbIX CHUCTEMax, MPUHLIUIIAX
peanbHOrO (henepanusmMa, CyieOHOM KOHCTUTYLIMOHHOM KOHTpoJie 1 T. 1.
®opmMupoBanach HOBasi AeMOKpaTHuecKasi JOKTpUHA KOHCTUTYIIMOH-
Horo npaBa. Ee cTaHOBIeHUE ObUIO JOCTATOYHO CJIOXHBIM — B MPOTU-
BOCTOSTHAUM HOBBIX WAEW W TPEXHUX NPEACTaBJIEHUI, HO B LIEJIOM YC-
NneirHbM. BaxkHbIM (hakTOpOM, CTUMYTUPYIOIIAM pa3BUTUE ITOU HOK-
TpuHBI, ctana Konctutyuusi Poccuiickoit ®@enepauu 1993 r., mo BceM
OCHOBHBIM IMapaMeTpaM COOTBETCTBYIOIIAd MOIEIA COBPEMEHHON [e-
MOKPaTUYE€CKOW KOHCTUTYLIMH.

OCHOBY CETOHHSIIIIHE! POCCUICKON KOHCTUTYLIMOHHO-IIPaBOBOI
JOKTPUHBI COCTaBJIAIOT OEMOKPAaTUYECKUE B3IJIAABl Ha YCTPOWCTBO
rocyiapcTBa, B KOHIIEHTPUPOBAHHOU (hopMe BBIpaK€HHbIE B HIEe
MPAaBOBOTO TOCYIAapCTBA W INIABEHCTBA MHCTUTYTA TMpaB U CBOOOM Yesio-
BEKa U IpaxIaHWHA.

Tem caMbIM OHa OTYETIMBO OTpa3uja OCHOBHOE HampaBieHUE
Pa3BUTUS JEMOKPATUYECKOM KOHCTUTYLIMOHHO-IIPABOBOW TOKTPUHBI HA
py0exe HOBOTO THICSYEIIETUS.

OCHOBHbIE TIOJIOKEHUSI U YCTAHOBKM KOHCTUTYLIMOHHO-IIPaBOBOM
IOKTPUHBI, UCTOPUYECKU CJIOXUBIIElcsT Ha EBpomelickoMm u Amepu-
KaHCKOM KOHTHMHEHTaxX, BOCOPUHATHI B PAA€e CTpPaH U 3a UX IpelejaMu
(Hanpumep, Unaus, WM3pauns). BMecte ¢ TeM Helib3sl HE BUAETb, YTO
B rocygapcTBaX, UMEHYIOIIUX Ce0sl MCIAaMCKUMU, a TION UX BIWUSTHUEM
A B HEKOTOPBIX APYIUX TOCYAAPCTBAX JUOEPATbHO-IEMOKPATUYECKON
KOHCTUTYLIMOHHOM TOKTPUHE MPOTUBOCTOUT JOKTPMHA, OCHOBAHHAd Ha
ucjlaMe U OTCTauMBarollass MHOW TUIl TOCYIApPCTBEHHOIO YCTPOMCTBA U
MPaBOBOTO CTaryca JUYHOCTU. B 3TO JOKTpUHE HET MecTa CyBepeHU-
TETy HapoAa, IOJUTUYECKOMY U UAEOJOTUYECKOMY IUTIOpalIu3My, paB-
HOIPABUIO, HE3ABUCUMO OT MOJIA U OTHOLUEHUA K PEJIMTAM U MHOTUM
JIPYTUM JE€MOKPATUYECKUM MpUHLMIIAM U MHCTUTYTaM. C TpylaoMm BMOuU-
CBbIBAETCS B 3Ty NOKTPUHY [aXe CamMO TOHITUE KOHCTUTYUUMH, Ja U
TO TIOHUMAeMOU KaK 3aKOH, OKTPOWPOBAHHBIA (IapOBaHHBIN) MOHap-
XOM JIUOO BEPXOBHBIM PEIUTHMO3HBIM JIUAECPOM.

CrenyeT MOMHUTb U O TOM, YTO MpeIMeT HayKu KOHCTUTYLIMOH-
HOTO TIpaBa IIMpEe, YeM caMO KOHCTUTYLIMOHHOe mNpaBo. Hapsny ¢ uc-
TOYHUKAMM W MHCTUTYTaMM TaHHOM OTPACIU OH OXBATbIBA€T MCTOPU-
YECKOE Pa3zBUTUE KOHCTUTYLIMOHHOIO IpaBa KaK TaKOBOIO U €ro oc-
HOBHBIX WHCTUTYTOB, 3apy0eXHO€ KOHCTUTYIIMOHHOE TpaBo. Kpome
TOTO, HayKa KOHCTUTYLIMOHHOTO TIpaBa U3y4yaeT CBOW COOCTBEHHBII MYyTh
pa3BUTUsS, pa3padaThiBaeT CBOIO METOAOJOTHIO, OIpPENeJisieT CBOM OT-
HOULIEHHUS CO CMEXHBIMU HAYYHBIMU JUCLUUIUIMHAMMU.



I'maBa 3. KoHCTUTYyUMM 3apyOeXHBIX CTpaH

§ 1. IloHsATHE U CYLIIHOCTb KOHCTUTYLIUMU

Ilonsmue kKoncmumyuyuu

B mepeBome ¢ paTMHCKOTO CilIOBO ‘“constitutio” o3Hawaer "ycra-
HaBiuBaw', "yupexnaw'. B ropuanyeckoM 3HaU€HUU KOHCTUTYLUS —
9TO NOKYMEHT YYPeAUTEIbHOTO XapakTepa.

CBOMM TIPOUCXOXAEHWEM KOHCTUTYLIUU O0SI3aHbI MPUXOIY K Biia-
cTi OypXKyas3uM, TOYHEe IOBOpPSI — €€ BBIXOAY Ha ITOJUTUYECKYIO ape-
Hy B 60pnbOe ¢ deomann3mMoM. B Takoit crpaHe, Kak AHIIMS, TOe Oyp-
XKya3Hble TpeoOpa3oBaHUSI HayajuCh paHee, YyeM B JAPYTMX CTpaHax,
3HAUUTEIBHO PaHbIlle, YeM B 3TUX CTpaHaX ObUIM MPUHSTHI JOKYMEH-
Thl KOHCTUTYLMOHHOrO Xapakrtepa, Hampumep Opyaue ylnpaBieHUS
1653 1., AKT 0 jay4iieM o0ecIiedeHMU CBOOOIBI MOMAAHHOIO U MpPEeayIl-
pexXIeHUU 3aToueHus 3a Mopsimu 1679 1. u ap. Ho mepBble mucaHbie
KOHCTUTYLIMA B COBPeMEHHOM MoHMMaHuu Obutu mpuHsITh B CIIA B
1787 r. nu Bo ®pannuu u IMonsme B 1791 T.

B cooTBeTcTBMU C KOHLIETUIMSIMU KOHCTUTYLIMOHATU3MA, TEOPHUSI-
MU pa3JelIcHUS BIacTeil M eCTeCTBEHHBIX IIpaB 4yejoBeKa 1eJib IPUHS -
TUS KOHCTUTYIIMM 3aKjio4ajach B TOM, YTOObI YCTaHOBUTH IIpEIEIbI
OCYIIECTBJICHMST TOCYIapCTBEHHOM BJIACTH, OTPAaHUYUTDH €€ OIpPeIesIeH-
HBIMM paMKaMM, HE JOIMYCTUTh TMPOM3BOJA TPU €€ OCYIIECTBICHUU
KaK B OTHOIIECHUSIX OTIAEIbHBIX BETBEU BJIACTU IPYr C OPYroM, TaK U
110 OTHOIIEHMIO K YeJIoBeuecKoil TnuHocTu. Ha 310 ykasbiBan eme npod.
A. 1. I'pamosckmii. On mucan: "OCHOBHBIM U OOIIMM TTPU3HAKOM KOHCTH -
TYLIMOHHBIX (DOPM SIBJISETCS TO, YTO MOXHO Ha3BaTh CAMOOPAHUYE-
HuemM TOCYJApCTBEHHOI BJIAaCTU, B CUJIy YE€ro 3Ta BJACTb HE SIBJISETCS
abcoaromuoro, B YbMX OBl pyKaxX OHAa HM Haxoawjach, B pyKax Hapoza
WIM MOHAapXa C HapoOIHBIM MpaBuTeabcTBOM" . OO 3TOM Xe TOBOpST U
COBpeMeHHbIe 3apyOexkHble yuyeHble. Tak, bupn B cBoeit kHure "Ame-
pukaHckoe npasieHue” (1949. C. 9) onpenensii KOHCTUTYLIMIO KaK AO-
KyYMEHT, YCTaHABIMBAIOIIUN Mpeaesibl YIIpaBIeHMs, IPEANChIBAIOIINIA
€ro TOJTHOMOYHMS M OMNpPEeAeISTIONINIA CBOOOABI JIUIL M TpaXkaaH.

Taxkum obpa3zoM, NIPUHITHE KOHCTUTYLIUI ObUIO, OECCIIOPHO, IPO-
IPECCUBHBIM aKTOM.

B otimuue oT Apyrux HOPMATUBHBIX aKTOB KOHCTUTYLMUS SIBJISICT-
CSl OCHOBHbIM 3AKOHOM TOCYAapcTBa U oOuiecTBa. Takoe ee MOJOXe-
HHUE CBSI3aHO IpPEXJIE BCEro C TeM, YTO KOHCTUTYIUOHHBIE HOPMBI
perJaMeHTHPYIOT HanboJjiee BaXKHbIE OOIIECTBEHHBIE OTHOIIECHUS, CBSI-
3aHHBIE C OCYIIECTBJIEHMEM TIOCYIapCTBEHHOM BiacTh. B Hux ormpene-

v Ipadosckuii A. JI. TocymapcTBeHHOE IIpaBO BaXKHEMIINX €BPONEHCKUX IepKaB.
CIlo., 1895. C. 3.
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JISIFOTCSL: TPaBOBOE ITOJIOXEHME JTMYHOCTU, (hopMa IIpaBJICHUSI U TOCY-
JApCTBEHHOTO YCTPOMCTBA, CHUCTEMa TOCYIApCTBEHHBIX OPraHOB U IIO-
psAnoK Mx (popMUpPOBaHMS, MX B3aMMOOTHOIIEHUS MEXIY COOOI.

Crnenmyer mpu3HaTh, OJHAKO, YTO B CWJIy pa3jWYHBIX (PaKTOPOB B
COJIEpXKAaHUM KOHCTUTYLIUM KaXIOW KOHKPETHOW CTpPaHbl UMEIOTCS Cy-
IIECTBEHHBIE OCOOCHHOCTH. TakK, B HEKOTOPBIX M3 HUX OTCYTCTBYIOT
HOPMBI, OIIpeAeIsoNe MopsaoK (OpMUPOBAHUS OTACIbHBIX TOCydap-
CTBEHHBIX OPraHOB, a NIEJIAeTCS JIMIIb OTChUIKA K COOTBETCTBYIOIIEMY
3akoHy. B Koncturyuun xe ®@panuuu 1958 r. HeT miaBbl, MOCBSIIEH-
HOIl MpPaBOBOMY MOJIOXEHMIO JUYHOCTUA. [Ipy 3TOM AaeTcsl OTChLIKA K
Jexnapanny mpaB W cBOOOX YeyoBeKa M rpaxnganuHa 1789 r. u k Ilpe-
aMmbyine Konctutyuum 1946 r. Ho TeM caMbIM yKa3aHHBIM aKTaM IpH-
JlaeTcsl XapakTep ACWMCTBYIOIIMX MpaBoBbIXx HOpM. B To e Bpemsi
Konctutynus WUrtanuu 1947 r. ynenuia 3ToMy BOMPOCY OYEHBb OOJBIIOE
BHUMaHUe. [IpaBoBOMY MOJIOXEHUIO JTUYHOCTU ITOCBSIIEHH! pa3aen "Oc-
HOBHBIC TIPMHIIAMBI" M YEThIpe TJaBbl YaCTHU II€PBOM, 3aKPEILISIONINE
rpaxjaaHCcKue, TOJUTUYECKHE, COLMaibHO-3KOHOMUYECKUE IIpaBa,
mpaBa B 00yiacTM 0Opa3oBaHUS M KyJbTYphl. TO Xe caMoe MOXHO
CcKa3aThb U O MHOTMX APYIMX KOHCTUTYLUSX, HMPUHSITHIX IIOCIE BTOPOit
MUpPOBOM BOMHBI. I[lpakThuecku BO BceX 3apyO0eXHBIX KOHCTUTYLMSIX
MMEIOTCSI HOPMbI, 3aKpeIUISIoNIe TOCIOACTBYIOIIME BUIABI COOCTBEH-
HOCTU — OJIHY U3 OCHOB OOILIECTBEHHOI'O CTpOS.

ConepXaHue KOHCTHTYLIMII MO3BOJISIET TOBOPUTh O MHOTMX M3 HHUX
Kak 00 ocHoge 8ceil npagoeoil cucmembi 20cy0apcmea, TTOCKOIbKY P
UX HOPM SIBJSIIOTCS OCHOBOTMOJAralouIMMu Il pa3iuyHbIX OTpaciei
npaBa: He TOJbKO KOHCTUTYLIMOHHOTO, HO U aIMWHUCTPAaTUBHOTO,
(rmHAHCOBOrO, TrpaXkIaHCKOIo, TPYIOBOIO M Ip.

3HayeHWe KOHCTUTYLIMM KaK OCHOBHOIO 3aKOHa rocyaapcTBa Ipu-
IaeT el XapakTep TOKYMEHTa, OOJIamaroIlero ebicuiell opuou4eckol
cua0li, 3aHUMAIOIIETO BEPXHIOI CTYIEHBKY B MEPapXWU TPAaBOBBIX aK-
ToB. Bce mpyrne HopMmMaTMBHbBIE aKThl HE JOJKHBI MPOTUBOPEUMTH €M,
W3Ial0TCS B JOIMOJHEHWE W Pa3BUTUE KOHCTUTYLIMM. AKTHI, MPOTHUBO-
peJaire HopMaM OCHOBHOTO 3aKOHa M TPOBO3IJIAIIEHHBIM B HEM TTPUH-
uMIaM, He JOJIKHBI TPUMEHSIThCSA, W TPU HAJIWIUU CIEIUaTHLHOTO
opraHa KOHCTUTYLIMOHHOTO Haj30pa TMPU3HAIOTCS UM HEACHCTBUTEINb-
HBIMM LIEJIMKOM JIMOO B TOM MX 4aCTH, B KOTOPOM MMEET MECTO YKa3aH-
HOE TIPOTHBOpEYHE.

OnmHako TIPSIMOTO yKa3aHWSI B KOHCTUTYLMSIX Ha WX BEPXOBHYIO
CWJIy TI0 CPaBHEHUIO C MPOCTHIMM 3aKOHAMM M IPYTMMM HOPMATUBHBI-
MM aKTaMH, KakK IIpaBUJIO, HE COIOEpPKMUTCSA. B KadyecTBe MCKIIIOUCHUS
MOXHO Ha3BaTh OCHOBHBIE 3aKOHbI [lopryramuu, WUpnanauu, SAnoHumn.
Tak, cr. 98 Koncturyuuu fSnonum raacut: "Hactostimas Koncturynms
SIBJISIETCSI BEPXOBHBIM 3aKOHOM CTpaHbl, M HMKAaKWe 3aKOHbI, YKAa3bl,
PECKPMIITHI U JPYTHe TOCYyJapCTBEHHbIE aKThl, MPOTUBOpeYallue B
LIEJIOM M B YAacTU €€ MOJIOKEHUSIM, He MMEIOT 3aKOHHOM cuibl". CTa-
Ths1 277 Konctutyuuu IMopryranum ycranaBmuBaet: "l. SBnsiioTcsa He-
KOHCTUTYLIMOHHBIMM HOPMBI, Hapyllaloliue IojoxeHuss KoHcrturyuuu
WY IPUHLAIBI, B HEH 3aKperuieHHbIe".
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Ho xoTs B OONBIIMHCTBE KOHCTUTYLUMIN 3apyOEXHBIX CTpaH HeE
COJIEPXUTCS CIEeIMaIbHBIX HOPM O BEPXOBEHCTBE KOHCTUTYIIMM, 3TO
O0OBIYHO BBITEKAET M3 CTAaTeil, KOTOpbIE OMPEAESIOT IOPUCIUKIIUIO
CHEeNUATbHBIX OPraHOB MO KOHTPOJIO 3a KOHCMUMYUUOHHOCMbIO 3a-
KOHOB M JIPYrMX HOpMAaTUBHBIX akTOB. Tak, cT. 161 Konctutyumm Mc-
nmaHuM BMeHsieT KOHCTUTYLIMOHHOMY cyny B OO0sS3aHHOCTh PacCMOTpE-
HUE 3asIBJICHUSI O KOHCTUTYLIMOHHOCTM 3aKOHOB U HOPMAaTHMBHBIX aK-
TOB, MMEIOIIUX cuily 3akoHa. OObsIBJIeHHE HEKOHCTUTYLMOHHON
IOPUINYECKON HOPMBI, UMEIOILIEH CUIIy 3aKOHA, JIUIIAET €€ ITOU CHUIIBI.

OnHako B TeX KOHCTUTYLIUSX, TJ€ HET COOTBETCTBYIOUIMX IOJIO-
KeHUI, Cyabl 00513aHbI B CBOMX PEIIEHMUSIX PYKOBOJCTBOBATHCS MPUH-
LIUTIOM BEPXOBEHCTBA KOHCTUTYILIMOHHBIX HOPM Mepej APYTMMU HOpMa-
TUBHBIMU aKTaMU.

EAVMHCTBEHHBIM WCKITIOUEHWEM W3 3TOrO TIpaBwuia SBASOTCS Be-
nukooputanust 1 HoBas 3emaHausi, B KOTOPBIX HET MUCAHBIX KOHCTH-
TyLM U BCE 3aKOHBI MMEIOT ONMHAKOBYIO IOPUAMYECKYIO CUIY.

B denepatuBHBIX rocymapcTBax MpU3HAeTCs W MPOBO3IJAllIaeTCs
BEPXOBEHCTBO KOHCTUTYLUMU (benepaluu rnepea KOHCTUTYLIUSIMU U IpY-
TMMU HOPMATUBHBIMU aKTaMU ee cyObeKkToB. Tak, B yacTu BTopoi cT. VI
Koncturynun CIIA ycranaBnuBaetcsa: "Hacrtosmast KoHctutynust u
3akoHbl CoenuHeHHbIX LIITaToB... ABASIOTCSA BHICIIMMM 3aKOHAMU CTpa-
HbI, U CYAbM KaXIOTO IITaTa 0053aHbI K MX HMCIIOJHEHUIO, XOTS Obl B
KOHCTUTYLIMA U 3aKOHAX OTAEJIbHBIX IITATOB BCTPEUYAIUCh MPOTUBOPE-
YaliMe MOCTAHOBIEHUI .

B Tex crpanax, rae mpu3HAeTCsl MIPUOPUTET HOPM MEXAYHapOos-
HBIX JJOTOBOPOB U OOIIETTPU3HAHHBIX MPUHIIMIIOB MEXIYHAPOIHOTO TpaBa
Tepen HallMOHAJIBbHBIM 3aKOHOHATEIbCTBOM, KaK TPaBUIIO, HE AOIYC-
KaeTcs 3aKJII0UYeHHE MEXIYHApPOIHBIX JOTOBOPOB WJIM TPUCOEINHEHUE
K TeM TaKTaM, HOPMbI KOTOPBIX HE COOTBETCTBYIOT OT€UECTBEHHOU KOH-
CTUTYLIUMN.

Onnako Koncruryuus IlopTyranumu ycraHoBWJIAa W HMCKIIOUYEHUE
M3 3TOr0 MPUHIMIA, 3aKperUieHHOe B 4yacTu BTopou ct. 277: "OpraHu-
yeckass Wiu (popManibHasi HEKOHCTUTYIIMOHHOCTh MEXIYHAapOIAHBIX J0-
TOBOPOB HE MPEISITCTBYET MPUMEHEHUIO WX HOPM BO BHYTPEHHEW mpa-
BOBol cucTteme [lopTyranum, MOCKOJIBKY TaKWE X€ HOPMbI MPUMEHS -
IOTCSI BO BHYTPEHHEW MpPaBOBOW CUCTEME JIPYyroil CTOPOHBI, 3a
UCKJIIOUEHUEM CJlydyaeB, KOrja WX HEKOHCTUTYLHMOHHOCTh BJIEUET 3a
coboil HapylieHue (yHaaMeHTanbHOro mnojoxeHus". Ho Takoro pona
HOPMBI SIBJISIIOTCS MCKJIIOUYEeHMEeM Ha (oHe o0lero moaxoaa — Mpu3Ha-
HUST BEPXOBHOM CHMJIBI KOHCTUTYIIMOHHBIX HOPM M HETIPUMEHUMOCTHU aK-
TOB, UM MPOTUBOpEYAIIIUX.

B cuny BaxHOCTM perynMpyeMbIX KOHCTUTYLHEHW OOIIECTBEHHBIX
OTHOIIIEHW, BEPXOBEHCTBA €€ MPEeANUCAaHUI U B LIeJISIX OOeCIIeueHMs cTa-
OMJIBHOCTM OCHOBHOIO 3aKOHa YCTaHaBJIMBAETCSI OCOOLIN, Oosee CA0JCHbLl
NOPSIOK €€ TPUHATHS, BHECEHNS! B HEE M3MEHEHMI U JOTOIHEHUIA', OT-
JINYAIOIIUIACS OT TOpPSIIKA TMPUHATUS U U3MEHEHUS MIPOCTBIX 3aKOHOB.

! BTOT BOMpOC paccMaTpuBaeTcsl B § 3 HacToslIleil TaaBbl.
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Takum oO0pa3zoM, KOHCTUTYIIMSI — 3TO OCHOBHO# 3aKOH rocyaap-
CTBa, oNpenedrlMii npeaeiasl OCYyIIEeCTBICHUS IOCyJAapCTBEHHOM
BJIACTH M NMPEICTABJISIIONINI CO00ii CHCTEMY NMPABOBBIX HOPM, perJjia-
MEHTHUPYIOIIUX TOCYJAPCTBEHHbI CTPOMl CTPAaHbI, MPUHIMIBLI MPABO-
BO#i CHCTEMBbI TOCy/IapCTBAa M OCHOBBI €ro B3aMMOOTHOIIEHMIA C Hace-
JIeHHeM.

CywHocms KOHCIMUmMyyuu

[Momapsttoriee OONBIIMHCTBO 3apy0eKHBIX IOPUCTOB-TOCYIAaPCTBO-
BEIOB OrPaHWYMBAIOTCS MPUMEPHO TaKuUM (opMaabHO-IOPUINIECKAM
ornpee/ieHeM KOHCTUTYLIMM, HO C YUYETOM €€ COAEepXaHUSI B COOTBET-
cTBytolieil crpaHe. Cka3zaHHOE OTHOCHTCS K IOpHMCTaM KaK CTaporo,
TakK ¥ HOBOTO MOKOJIeHMs. BOT 4TO 1Mo maHHOMY BONIpPOCY MHCAIM aHT-
smiickue rocymapcrBoBenbl E. Voiin u I'. @unnunc: "[log KOHCTUTYLM-
eii OObIYHO TOHUMAIOT OOJafaloNIMii OCOOBIM IMPABOBHIM 3HAUYCHUEM
JOKYMEHT, B KOTOPOM OIIPEAE/ISIIOTCSI OCHOBBI OpPraHM3allii, a TaKXKe
(byHKIIMM OpraHoOB yIIpaBJE€HUS roCyaapcTBa U (OPMYJIUPYIOTCS TMPUH-
LIUIbI, OMpeIesIoIue AesTeIbHOCTh 3TUX OpPraHoB" .

OnHaKo TOJIBKO TAKOM MOOXOA K 3TOMY JHOKYMEHTY HE IO3BOJISIET
MOHATh, TIOYEMY NMPUHUMAETCS Ta WM WHAsI KOHKPETHash KOHCTUTY-
s, MOYeMy OHa TMOJy4aeT UMEHHO TaKoe cojepXaHue, OTIudYaro-
Iee ee OT JAPYrMX OCHOBHBIX 3aKOHOB, KaKW€ TPUYUHBI BBI3BIBAIOT
HEOOXOMMMOCTh BHECEHMSI B Hee ONpeAeeHHBIX U3MEHEHUN 1 JOIOJ-
HEHUI B paMKaxX OJHOTO M TOTO X€ CTPOS, CYIIECTBYIOIIETO B JTaHHOM
CTpaHe.

OTBeT Ha yKa3zaHHbIE BOMPOCH MOXKET JaTh BbISIBJICHUE CYIIHOC-
TH KOHCTUTYLUMHU. DTOMY BOIIpOCY yaeaua 0ojblroe BHuMaHue . Jlac-
cajlb B CBOEH JIEKLIMM, KOTOpasi TaK M HaszbiBaeTcs: "CyIIHOCTb KOH-
ctutyuuun”. B Hell oH yKa3aj, 4To "neicTBUTEIbHAsS KOHCTUTYLIMST CTpa-
HbI — * 3TO (h)aKTUYECKHUE COOTHOUIEHUS CUJI, CYLIECTBYIOUIUX B CTPAHE,
MMcaHasl KOHCTUTYLIMs TOIAa JWIIb IIPOYHA M MMeEeT 3HaueHHUe, Korma
SABJIACTCS TOUHBIM BBIPAKEHUEM PEallbHBIX COOTHOIIICHUI OOIIEeCTBEH-
HeIX cuin' . JIx. Cr. Mmwuis o 3ToMy BoIipocy mucai: "Bo Bcsikoit KOH-
CTUTYLIUU €CTh OJJHAa CUJIbHEWIIIasi CTOpOHA, U ecly Obl OOBIKHOBEHHBIE
KOHCTUTYLUMOHHBISI CHCAKWA IMepecTald CYIIECTBOBaTb U OTIEJIbHbIC
BJIEMEHTHI BCTYIIIUIM B OOpBOYy, TO OHa OBl ITOCTOSIHHO OJepXKuBalia
Bepx. KOHCTUTYLIMOHHBIE MpaBWiia MPUMEHSIOTCS Ha MPAKTUKE TOJIBKO
JI0 TeX Mop, TMOKa OHW Mal0T MepeBeC B YIPaBJIEHUU TOU M3 CTOPOH,
KoTopasl BIiajieeT HanOOJIbIICIO TEHCTBUTEIBHOIO CUJIOI BHE CTEH Iap-
JTameHTa"".

B paGorax O0CHOBOMOJIOXXHMKOB MapKCcH3Ma IMOIUYEePKUBAETCSI, YTO
KOHCTUTYLIMS SIBJISIETCSI PE3yJbTaTOM IOJUTUYECKUX (DOPM KJ1acCOBOM

' You0 E., Quasunc I. KoncturymonHoe mpaso. M., 1950. C. 3.

*Jlaccaas @. CymHocth KoHcTUTYyIIMM. YTO mambire? CI16., 1905. C. 33—34.
* Muanv Duc. Cm. PasmpliuieHuss o mpeacTaBuTeabHoM mpaBieHumn. CIIO.,
1863.C.79.

3 KoHeruT. NPaBo 3apyOeHBIX CTPaH
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OOpEOBI, YTO OHA YCTAHABJIMBAETCS TOCIOICTBYIOIIMM KJIACCOM ITIOCJIE
BBIMTPAHHOI'O CPaK€HUSI, YTO OHA OTPaXKaeT COOTHOIICHUE CUII B KJlac-
COBOI OOopnOeE.

JeiicTBUTEILHO, €CIM IPOBECTH aHalu3 KOHCTUTYLUMI, ITPUHSI-
Toix B KoHUe XVIII — Havane XIX cTojieTusi, TO BMOHO, YTO B HHUX
JIOBOJILHO YETKO 3a(UMKCHPOBAH pPe3yJIbTAaT KJIAaCCOBOM OOpHOBI: OTpa-
XKaeTcs U0 ToHas nobdega OypKya3wu, JTUOO TOJUTHUYSCKUIN KOMII-
pOMUCC MeXIy OypxKya3ueil u IBOpsSTHCTBOM. [IpumepoM mepBoro Obuia
Kouctutyuus CIIA 1787 r. u Konctutyuus ®paHitysckoii Pecry6nu-
ku 1791 T., KOTOpBIE OTCTPAHWJIM ABOPSIHCTBO OT y4acTHs B yIIpaBie-
HUU rocyaapcTBoM. IIprMepoM BTOpPOro SIBISIIOTCS KOHCTUTYLMOHHbIE
aKThl BeIMKoOpUTaHNM, KOMIIPOMUCCHBII XapaKTep KOTOPHIX IPOSIBUJI-
csl, B 4aCTHOCTU, B cTpyKType I[lapmamenra. Ero HumxXxHss majata —
IlamaTa oOmmMH Ipm3BaHa ObLIa OTpaXkaTh MHTEPECHl BHILIEOIICH Ha
MOJIMTUYECKYIO apeHy OypxXya3uu, a BepxHsass — Ilamara mopmoB —
MHTEPECH ellle COXpPaHMBILETO CBOE BIMsHUE ABOpsSHCTBa. Ho u B Tex
U B IPYrUX CTpaHax K YY4acTUIO B MOJUTUYECKON XMU3HU OBUIM IOITY-
IIEHBI JIMIIb COCTOSITEIbHBIE CJIOM HACEICHUS.

ITo Mepe ycuiieHMs ITO3MIIAII MHBIX COLMAJIbHBIX CHJI OOIIECTBa,
€ro MeMOKpaTHU3allMU CYITHOCTh KOHCTUTYIWII HaYMHAeT MEHIThCSI. B
HUX Bce OoJiee SIBHO CTajld HAXOAUTh OTpakeHUWE WMHTEPEChl pasjiny-
HBIX cJloeB oO1iecTBa. KOHCTUTYLIMM Bce OOJIbIIE CTalu CIYXUTb Iie-
JISIM TOCTMXKEHHUS ColMajibHOro mupa. Ho Bce Xe mpu NpUHATAM KOH-
CTUTYLIMM B COOTBETCTBYIOIIEH CTpaHe B HEil B OOJbIIEH CTEIICHU yUu-
THIBAIOTCSI MHTEPECHI TOM 4YacTu oOIllecTBa, KOTOpasi 3aHUMaeT B HEM
JIUAUpYIOIee TOJ0XEeHUEe. DTO MOXET ObITh KaK LEeJbIii COLIMaIbHbIN
CJIOH, TaK M KakKasi-TO ero 4acTb. KOHCTUTYyLMs Bcerga oTpaxkaeT pe-
aJlbHOE COOTHOIIIEHWE CWJI, CJIOXMBIIEECS B OOIIECTBE Ha MOMEHT ee
TIPUHATHSA.

CkazaHHOe MOXHO IPOWJIIIOCTpUpoBaTh Ha mpumepe IV m V
®dpanuysckux Pecniyonuk. ITopaxeHue ammama, BHICOKMIA PEUTHHT
B MOJIUTUYECKOM XU3HU NBUXeHUsT COMpPOTUBICHUSI HALIM3MY, pe3Koe
MmageHue BAWSHUS KPYINHOM KOMIIpaZOPCKOM OypxKya3uu IIpUBEIN K
YCUJIEHUIO TTO3ULIMI JIEBBIX CHJI, KOTOPbIE OKa3aJii CYIIeCTBEHHOE BJIM-
sSHMe Ha cojaepxXaHue KoHCTUTyLuu, mpuHATONW B 1946 T. M HocsIei
JeMOKpaTHu4ecKuii xapaktep. OHa 3aKpenua NpornopuUrOHAIbHYIO U3-
OUpaTeNIbHYI0 CHUCTeMY, ycuiawmia mojoxeHue [lapiameHTa, B IIepBYIO
odyepenb ee HWXHeH ImanaTel — HamumoHambHOro coOpaHms, a TaKXe
MpeICTaBUTEIbHBIX OPraHOB MECTHOTO caMOyIpaBJeHUs, ocjabuia
KOHTPOJIb 3a HUMM LIEHTpa, yCTaHOBMJIA OOJBIIYIO 3aBUCUMOCTbh OT
HaumoHanpHOro coOpaHMsi MCHOMHUTEIbHON Biaactu u Ilpe3umeHTa,
IIPOBO3TJIachja IIMPOKUI KPYyr AeMOKpPAaTMYECKUX IIpaB M CBOOOd, B
TOM YMCJIE COLUAJIbHBIX.

ITocne BoccTaHOBIEHUSI YTpauyeHHBIX IMO3MIMA TIpaBble CUIIHI,
BOCIMOJIb30BABIINCH HECTAOUJIBHOCTBIO COILMATBHOTO W MOJUTUYECKOTO
nonoxeHus ®OpaHuWy, HeyoadyHBIMU AJIs Hee BoliHaMu B MHookwuTae
U AJXUpE, a TaKXKe PSIAOM APYTUX OOCTOSITENICTB U MCHOJb3Ysl aBTO-
puter reHepana e Tosuisi, moOWAKUCH cHavyajla 3aMEHBlI MPOIOPLIMO-
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HaJIbHOM M30MpaTeIbHOM CHCTEMBI Ha MaxkopurtapHylo. I[loayduB Oia-
romapsi 3ToMy OOJBIIMHCTBO B MapjiaMeHTe, 3TU CWJIbl CYMeENM TakKxXe
Io0UThCsT M mpuHATUS HOBoM KoHcTutymum 1958 1., ycraHOBUBIIEH
BMECTO MapJIAMEHTCKOTO PeXHMa PeXUM JIMJHOU BiacTu. KoHCTuTy-
LS 3aKpernuia HOBYIO (GoOpMy IIpaBiCHUS — IIOJYIPE3UACHTCKYIO
pecny0IuKy, CYLIECTBEHHO ycujauB poub Ilpesummenrta u IlpaButeib-
CTBa, OCJAa0MB MX 3aBMCHMOCTH OT IIapJlaMeHTa M BOCCTAHOBMB KOHT-
poJib LIEHTpa 3a JeATeIbHOCTBIO OPraHOB MECTHOI'O CaMOYIpaBJICHUS.

Ecam o6paTUThCSl K BOCTOYHOEBPOIEICKUM CTpaHaM, TO roGena B
HUX B KoHle 80-x — Hauvaje 90-x IT. CHJI, BBICTYHAIOIIMUX 3a IIPOBeEIe-
HHUE KOPEHHBIX SKOHOMUYECKUX U ITOJUTUYECKUX pedopM, ImpuBesia K
MPUHSATUIO HOBBIX KOHCTUTYLIMI (Hampumep, KoHctutyuuu bonrapuu
1991 1., IMonpmm 1997 1.), KOTOpBIE YNpPa3sgHWIM COLMATUCTUICCKUI
CTPOIi, "PYKOBOMSIIYIO M HAIPABJISIONIYI0 POJIb" KOMMYHUCTUYECKUX
U paboumx MapTUii, 3aKpPEeNuJIM CTAaHOBJICHHE HOBOIO OOIIECTBEHHOIO
CTpOsi, MpU3HAIM HaJIMYME MHOTOMAPTUHHOCTH B ITOJUTUYECKON CHC-
TEME 3THUX CTpaH, pa3IuyHble (POPMBI COOCTBEHHOCTH, B TOM YHCJIE U
YaCTHYI0, U3MEHWIN CUCTEMY IpPEACTaBUTEIbHBIX OPraHOB, BBEJIU MH-
CTUTYT EIMHOJIMYHOIO MIpe3UIeHTa TaM, IAe €ro He ObLIO, W Jpyrue
HOBEJUIbI, 00eCIeUYMBarOIIe BIaCTb HOBBIX OOIIECTBEHHBIX CHUIL.

Korma B pesyibrate NMpoOMCXOASIIMX B OOIIECTBE IMEpEeMEH YCU-
JINBAIOTCSl MO3ULIMU UHBIX COLMAIbHBIX U MOJUTUYECKUX CUJI, YEM Te,
MHTEPEChl KOTOPBLIX B OOJIBbIIIEl Mepe YUTeHBl B KOHCTUTYLMU, TaKOe
MOJIOKEHNE MOXET BBIpaxkaTbCs HE 00sg3aTeIbHO B MPUHSITUM HOBBIX
KOHCTUTYLIMI, HO U BO BHECEHMM B HHUX TeX WJIM WHBIX U3MEHEHU U
JIOIOJIHEHUI JIMOO B MOIIpaBKaxX, BBOAMMBIX B Ka4€CTBE AOMOJHEHMI K
OCHOBHOMY TEKCTYy, KaK 3TO MMeJIo MecTo, Hampumep, B CIIIA.

OngHako HEpeaKo M3MEHEHME COOTHOIICHUS IMOJUTUYECKUX CHJI
HE HAXOAMT OTPaXEHMSI B TEKCTe KOHCTUTYLIMU. B TakoMm ciydae 1o
IyTU IPUCIOCOOJICHUS K MHTEepecaM JUANPYIOIINX MOJUTUYECKUX CUIT
HUIET KOHCTUTYLUMOHHAs mpakTuka. [1o3ToMy ToBOpSAT O IOpHAMYECKOid
(dopmanbHoit) 1 dakTHIEecKoii KoHcTUTyMH. HekoTopwie aBTOPHI,
UCXOMSl U3 TaKUX KPUTEPUEB, TOBOPIT O KOHCTUTYLIMU B (pOpMaTbHOM
1 MaTepuajbHOM CMBIC]IE.

B HaumGonbiieil CTeneHM pacXOXACHUS MEXAYy KOHCTUTYLUE B
(opManbHOM (IOPMAMYECKOM) CMBICJIE M B MaTepHaibHOM ((akTuuec-
KOM) HaOJIofaloTcsl B CTpaHax, B KOTOPBIX YCTAHOBJIEH TOTaJWTapHBIN
MMOJIMTUYECKUIA PEeXUM, L€ OCHOBHOM 3aKOH TIOCylapcTBa HpHU3BaH
MPUKPbIBaTh MCTUHHBIMN XapakTep 3Toro pesxuma. Ho u B cTpaHax
JNeMOKPAaTUIECKMX OIpPeAeeHHbIE PACXOXICHHUS TOXE MMEIOT MECTO.
Tak, B HacTtosilliee Bpemsi B BeaukoOpuTaHUM BaXkKHEWIIEW YacThbio
rocygapcTBEHHOro MexaHusma crajn KaOuHeT, B TO BpeMs KakK ero
CYIIIECTBOBAaHME HE IPEIyCMOTPEHO HMKAKON KOHCTUTYLMOHHOM HOp-
Moii. Bo ®paHunu B HacTosilee BpeMsl HaGII0AaeTCsI CABUT B CTOPOHY
BOCCTAHOBJICHUSI TIapjlaMeHTapu3Ma, OJHAKO B KOHCTUTYLIMM 3TO HeE
HAIlJIO CBOEr0 BOILIOIICHMSI.

CkazaHHOE BbIIlIE O CYIIHOCTM OCHOBHOIO 3aKOHA BOBCE HE 03-
HavyaeT, YTO COBpPEMEHHbIE KOHCTUTYLUM OTPaXaloT MHTEPECHl JIMIIb
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OIpelelIeHHBIX COLMANbHBIX rpynn. OHM MOryT B OOJbIIEH Mepe UuX
YUUTHIBATh U obecreurBaTh. Ho B TO Xe BpeMs IJig TOTO, 4TOOBI OC-
HOBHOIi 3aKOH CTpaHbl MOAJEPXKMBAJICI BCEMU CJIOSIMM HacCeJIeHUSI, OH
IOJIKEH CHYXHUTh LIEJISIM OOCTUXKEHMSI COLMATIbHOTO KOMIIPOMHUCCA B
00lIIIecTBe, YCTAaHABIMBATh TaKOW IMOPSIOK, KOTOPHINA OBl MpU3HABAICS
CIIPaBEeJINBBIM TOAABISIOMINM OOJIBIIMHCTBOM HAaCEJIeHUS.

Dopma KoHcmumyuyuii
U 00B6eKmMbl KOHCMUMYUUOHHO20 pe2yaupo8aHUsl

KoHcTuTyumm pa3nuaHBIX CTpaH, Iaxke NMPpUHUMacMble B paMKax
OQHOIO W TOrO K€ CTPOA, CYLIECTBEHHO OTJIMYAlOTCA IpYyr OT Apyra
KaK MO0 XapaKTepy IPUHSITUSA, IO X (OopMe, TaK U II0 COAEPKAHUIO.

ITo xapakTepy HpUHATUS U O(POPMIICHMSI KOHCTUTYLMU ACISITCS
Ha IMcaHble M HemucaHble. K mucaHbIM OTHOCSTCS Te KOHCTUTYLIMH,
KOTOpBIC TTPU3HAIOTCS OCHOBHBIMHM 3aKOHaMM, 00JIafaloT BEICIICH IOpH-
JUYECKON CUJION M MPUHUMAIOTCS B 0COOOM, 0oJiee CIIOXKHOM, YeM IIpo-
CThIC 3aKOHBI, IOpsaKe. Takue aKThl CYIIECTBYIOT B IIOAABJISIOLIEM
OOJIBIIMHCTBE cTpaH. OHM MOTYT COCTOSITH M3 OTHOIO, IBYX WIIM He-
CKOJIBKMX JOKYMEHTOB. B OONMBIIMHCTBE 3apyOeKHBIX CTpaH OCHOBHOM
3aKOH IpeACTaBJIsieT CO00i eAMHBINA TOKYMEHT, B laHuum — aBa IOKY-
meHTa, B IlIBerun u OuUHIIHIUM — 4eTbipe. IIlpy HAIUYUKM HECKOJIb-
KMX aKTOB, SIBJISTIOIIMXCSI COCTABHOM YacThl0 KOHCTUTYILIMW, OOWH W3
HUX, KaK TIpaBWJIO, TPW3HAETCS OCHOBOIIOJIAraloIMM, a Apyrue Kak
661 nonoaHs0T ero. Takumu akramu B Ll Benuy u1 GUHIASIHINYA ABISIET-
cq JIOKyMEHT, KOTOpblii HasbiBaeTcsa "@®opma npasieHus"'.

K HemucaHbIM KOHCTUTYLMSIM OTHOCSTCS T€ HOPMATUBHEIC ITOKY-
MEHTbl KOHCTUTYLIMOHHOTO XapakKTepa, KOTOpble MPUHUMAIOTCS B TOM
K€ TOpSKE, 4YTO U JitoOble Apyrve 3akKoHbl. OObIYHO TaKUX aKTOB
OBbIBae€T HECKOJIbKO, KaK 3TO MMeeT MecTo B Benukooputanuu u Hosoit
3enanauu. s HenucaHBIX KOHCTUTYLUMI XapaKTEpHO W TO, YTO IpPHU-
HUMaeMble TTapjaMeHTaMM 3TUX CTpaH aKThl KOHCTUTYIMOHHOTO Xa-
pakTepa JOMOJTHSIIOTCS KOHCTUTYLMOHHBIMH COTJIAIICHUSIMU, T. €. OOBI-
yasgMU, KOTOpBIE PETYJIMPYIOT BaxKHEMIlMe BOIMPOChI, CBSI3aHHbIE C
OCYIIECTBJICHMEM TroCyIapCTBeHHOI BiaacTv. K TakuM oObIYassM OTHO-
carcsa B Hopoit 3emaHmuu cyliecTBOBaHME B paMKaxX IIPaBUTEIbCTBA
KabuneTra Kak Oosiee y3KOTO €ro siapa, B3aMMOOTHOIIECHMS ITapjaMeH-
Ta C NPaBUTEJbCTBOM U TeHepal-ryOepHAaTOpOM U PSi APYTHX.

B BeaukoOpuTaHUM IMTOMMMO HECKOJBKUX OMIIeli KOHCTUTYLIMOH-
HOro xapakTepa (CTaTyTHOE IIpaBO) M KOHCTUTYLIMOHHBIX COIJIALLIEHUI
B TEKCT KOHCTUTYLIMM BKJIIOYAIOTCS TaKUe MCTOYHUKU, KaK IpeleiacH-
Thl (TIIpeLeAeHTHOE IIPaBO), KOTOPHIE OCHOBBIBAIOTCA Ha OOIIMX HPUH-
numnax crpaBemuBocT. K HUM oTHOCATCS, Halmpumep, CymaeOHBIE pe-
meHus B cdepe IMpaB U cBOOON TpaxnaH. MHoOrue rocyaapCcTBOBEIbI
CUYMTAIOT, YTO B OpPMTAHCKYI0 KOHCTUTYLIMIO BXOASIT TaKXe IJOKTPH-

! OpHako B mapiameHTe OUHISHANKM 00CYXIaeTcs BOIPOC O TMPUHITUU €Iu-
HOTO KOHCTUTYIIMOHHOTO JOKyMeHTa "(OpMBI MpaBiecHUS".
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HaJIbHBIE UCTOYHMKM, T. €. MHCHMS BBIIAIOIINXCSI OPUTAHCKMX YYCHBIX —
Takux, Kak biaekcTton, Munnb, Jlaiicu, JIokk, — K KOTOpbIM mpubera-
IOT B ClIy4ae Ipo0eioB B KOHCTUTYIIMOHHOM mpaBe BenmmkoOpuTanum.
OngHako 3TO yTBEpXKIEHHUE SIBISIETCS HEOSCCIOPHBIM, IOCKOJIBKY TO-
CydapCTBEHHbIE OpTaHbl, M IIPEXIe BCEro CyaeOHBIC, He OO0SI3aHBI
mpuoderatb K MX MHEHUIO, XOTS Ha IpakKTHUKE WHOIAA 3TO JEJIaioT.

K crpaHam ¢ HemmcaHOW KOHCTUTYIMEH MOXHO OTHECTU T€, B
KOTOPBIX B pe3yabTaTe IMPOM3OIISAIINX IIePEeBOPOTOB CTaphle KOHCTH-
TYyUMM OBUTM OTMEHEHBI, a HOBBIC €Ille He TPUHSTH M BCE BOIIPOCHI,
CBSI3aHHBIE C OCYIIECTBJIEHWEM TOCYyJapCTBEHHOU BIACTU, PEryaupy-
IOTCSI HA OCHOBE (DAKTMYECKU CJIOXMBIIUXCS OTHOIICHMIA.

KoHcTUTYIMM pa3siMYHBIX TOCYIapCTB OTIMYAIOTCS APYT OT APY-
ra mo ¢opme, Mo 00bBEKTaM KOHCTUTYLIMOHHOTO PETyJMPOBAaHUs, II0
COJICP>KaHUWIO TPABOBBIX HOPM. YKa3aHHBIC Pa3JIMUMs 3aBUCST MpPEXK-
JIe BCEr0 OT COOTHOLIEHUS CJOXMBIIUXCS B OOIIECTBE IMOJUTUYECKUX
CWJI, OT TOCITOACTBYIOIIMX BO33PEHMI Ha IPUPOIY BJIACTU U Ha3Haye-
HHE Pa3HOIO POlla TroCydapCTBEHHO-IPABOBBIX MHCTUTYTOB y TE€X II0-
JIMTUYECKMX CWJI, KOTOPbIE 3aHSUIM JUIMPYIOIIEe IMOJoXeHne B o0Ie-
CTBE Ha MOMEHT IIPUHSITUS COOTBETCTBYIOIIEH KOHCTUTYLMU. Ho 3T
pasnuyusl 3aBUCIT Takxke OT APYruX (pakTOpoB OOBEKTUBHOTO U
CcyOBeKTUBHOro XapakTepa. K TakoBBIM MOXHO OTHECTH MCTOpHYEC-
KHWe TpagullMK, YPOBEHb OOIIECTBEHHOIO CO3HAHUSI, KOHKPETHBIE YC-
JIOBUSI, CYLIECTBYIOIIME B JAaHHOM TOCYIapCTBE, HEOOXOAUMOCTb pac-
IIMPEHUST TIPeIe/IOB KOHCTUTYLMOHHOIO PEryJIMpOBaHUS, CYOBEKTUB-
HbIe XeJIaHWS 3aKOHOoAaTess W Ap.

He :oTopsie KOHCTUTYLUM comepxar [IpeamOyny. CBs3aHO 3TO
Haue BCEro C Te€M, YTO OHM NMPUHUMAIOTCA B OCOObIe, MEPEIOMHbBIE
MOMEHTHI B UCTOpUHU cTpaHbl. Tak, KoHcTutyuuu Mcnanum, IMoptyra-
guu, I'epmanuu, AnoHun B cBOMX MpeaMOyJiax OTpaxaroT €CTECTBEH-
HOoe mocJjie JUKBUAaUUW dalun3Ma cTpeMieHue K MOCTPOCHUIO0 CBO-
0OHOrO N1EeMOKpPAaTUYECKOTO MHUPHOro rocyaapctBa, [IpeamOyna K
Koncturyuuun Wpnanauu m UHoum — co3maHue HE3aBUCUMOIO TOCy-
napctBa, Kk Koncturyiun CIHIA — obGpa3zoBaHue denepaluu.

3aMeTHbBI OTIeyaToOK Ha collep:kaHWe OCHOBHbBIX 3aKOHOB HaKJja-
IBIBAIOT McTOpuYeckue Tpaauiimu. Tak, B IlIBeunu TpaguiimoHHo, Ha-
yuHas ¢ XVIII B., K yMciy KOHCTUTYLIMOHHBIX aKTOB OTHOCHUTCSI AKT O
cBobone mevyatu. OH CBUAETENBCTBYET O TOM 3HAYEHUU, KOTOPOE MpU-
JlaeTcs B CTpaHe BTOM BaXKHOUM JeMOKpaTMUyecKoi cBoOOme M CBOOOIE
nHbOopMalMU TpaxiaaH.

KoHCcTuTylium Morytr cocTosiTb U3 pa3/iesioB, YacTeil U rjaB, pas3-
JIeJIEHHbIX Ha OTHeJbHble Taparpadbl uad cratbu. B To Xe Bpems
Koucturyumsa CIIA pasmeneHa Ha CTaTbH, KOTOPBIE BKITIOYAIOT B ceOs
paznenbl. Takve pa3inyus Jalle BCEero 3aBUCST OT CyObEKTUBHOU BOJU
3aKOHOAATeNsI.

Paznuuus B comepkaHUM KOHCTUTYLIMI OOYCJIOBJIEHBI pPa3HBIMU
00CTOSITEILCTBAMU: BpPEMEHEM WX MPUHSTHUS, CTENEHbI0O NEMOKpaTUY-
HOCTU TOCYIapCTBa, TOCYJApCTBEHHBIM YCTPOMCTBOM, CYOBEKTHUBHBI-
MU (dakTtopamu. Tak, B CTapbIX KOHCTUTYLMSX TJaBbl, MOCBSIIEHHbBIE
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npaBaM TpaxaaH, JUOO BOBCE OTCYTCTBOBAJIM, JMDO COCTOSIIA BCETO
U3 HECKOJIBKMX CTaTel, yallle BCero 3aKpellIsIoNIUX JUYHbIe MpaBa U
CBOOONBI. BOJBIIMHCTBO COBPEMEHHBIX KOHCTUTYLMIA coaepxkKaT pa3ie-
Jbl (T71aBBI), pErJIaMEHTHPYIOIIME OCHOBHBIE IpaBa M CBOOOIBI, TOCY-
JIapCTBEHHOE YCTPOMCTBO CTpaHbl, CUCTEMY U IMOPSIA0K (hopMHpOBa-
HUSI TOCYIApCTBEHHBIX OPraHOB, a YacTh M3 HMX OMNpeleaseT U OCHOBHI
OpraHM3aliy MECTHOTO CaMOYIIpaBJICHUS.

B crpanax ¢ ¢emepatuBHOU (popMoOii TocyIapCTBEHHOIO YCTPOIi-
CTBa coAepXaHWe KOHCTUTYLHUN MOXET 3aBHUCEeTh OT OOJbIIeH WU
MEHBIIIEHl CHJIbI 1LIEHTPAIM3aTOPCKMX TeHACHIUM. Tak, B HEKOTOPBIX
KOHCTUTYLIMSAX defepaluuii MMEIOTCsl pasiesibl, perjaMeHTUpYIOIre
CUCTEMY HE€ TOJIbKO ¢edepaJbHbIX OpPraHOB, HO UM OPraHOB BJACTH
cyOBeKTOB emepaliii, a Takxke (POpMbI KOHTPOJISI 3a IeSITeIbHOCTHIO
MMOCIAEAHUX CO CTOPOHBI (emepanbHBIX BiacTeil (ABcTpus, bembrns,
Wupus), yero Her, Hanpumep, B Koncruryuusax CIIA u ®PT.

OCHOBHBIE 3aKOHBI TOCYIapCTB, BXOIAIINX B pa3jIMIHbIC HamaHA-
LIMOHAJIbHBIE COOOIIECTBa, OTPa3WIM YCJIOBUSI BXOXIEHMS ITUX TOCY-
JapCcTB B yKa3zaHHBbIe coobuiecTtBa, HanpuMmep B EBponeiickuit Coros.

M Bce xe Hemallo OCOOEHHOCTE KOHCTUTYIMI BBITEKAeT U3
CYOBEKTUBHOM BOJIM 3aKOHOMAATENsI, TIPOSIBISIONICHACS B 3aKpeIlJIieHUU
OIpeeJIeHHOr0 Kpyra IIpeIMETOB MpPaBOBOr0O PeryjuMpoBaHUS U 0oJjce
BCEro B CTEIICHM JeTalu3allMyd NpaBOBBIX HOpM. HekoTophie M3 OCHOB-
HBIX 3aKOHOB COJIepXKaT CTOJIb OOIIMe HOPMBI T€X MW MHBIX MHCTUTY-
TOB, YTO OHM HE MOTYT MMETh IIPSIMOTO AEHCTBUSI M TPUMEHEHUE MX
TpeOyeT M3JaHUs CICHUaTIbHBIX 3aKOHOB. IIpuMepoM ke upe3MepHOM
metanuzanuu saBasieTcss Koncruryuus Muoum, cocrosmas u3 395 cra-
Telt u HecKonbpKux [lpunoxennii. B Heil comepxaTcs, HampuMep, HOP-
MBI, JIOCTAaTOYHO IIOAPOOHO oOmpenesione CTPYKTYPY M TOPSIOK
JIesITeIbHOCTU TOCYJapCTBEHHBIX OPraHOB, BOIPOCHI, OTHOCSIIUECS K
uxX (GOPMHUPOBAHMIO, U PO APYTUX, KOTOPbIEe OOBIYHO PEryJIMPYIOTCS
perjlaMeHTaM1 U MPOCTbIMU 3aKOHAMM.

KoHcTUTYLIMM OT/IMYAIOTCSI APYT OT Apyra M MO BpeMEHU MX Jeii-
cTBUS. JlaHHBI KpUTEpUil MO3BOJSIET FOBOPUTh O MOCTOSHHBIX U Bpe-
MEHHBIX KOHCTUTYLMSIX. BpeMeHHBI XapaKTep OObIMHO MMEIOT OCHOB-
HbIE 3aKOHBI, IPUHSITHIE B MEPETOMHBIE IJII UICTOPUM CTPaHbl MOMEH-
ThI, KaK 3T0 uMejio Mecto B [lopTyranuu nmocie JUKBUAAUM dalusma,
roe B 1974 r. ObLIM BBedeHbl BpeMeHHBIe KOHCTUTYLIMOHHBIC ITOJIOXKE-
Hus. B kayecTBe BpeMeHHOro ObLT IpUHAT U OcHoBHOI 3akoH DPT,
XOTSI (DaKTUYECKHM OH NEMCTBYET IMOCTOSIHHO.

§ 2. OcHOBHBIE TEHACHIUMHA KOHCTUTYIHMOHHOIO pa3BUTHUA

Ilepuoduzayus 3apybexucHbix KOHCMumyuyuii

OCHOBHBIC 3Tambl KOHCTUTYOMOHHOI'O pa3BUTUA B OTACJIBbHBIX I'O-
cymapCTBax HE€pa3pbIBHO CBA3aHbl C OCHOBHBIMHM 3TallaMM pa3BUTUA
CaMMX OTHUX TOCydapcCTB.



§ 2. OCHOBHBIE TEHAEHIIMM KOHCTUTYLIMOHHOTO Pa3BUTUS 59

[Ipoucxonmsimye B HUX M3MEHEHMS B ONHUX CJIydasX BBI3BIBAIN
3aMEHY IIPEeXHUX KOHCTUTYLIMI HOBBIMU. Tak, mociie OypKya3HOil pe-
BoJfoLiK Bo PpaHIMKU OBUIO TIPUHSITO CeMHAAaTh KOHCTUTYLMH, KakK
pecnyOJMKAHCKUX, TaK U MOHApXWYECKMX. DKOHOMMYECKAss U COLIM-
aJIbHO-TIOJIUTHUYECKAsI HECTAOMIbHOCTh B IOJYYMBIINX HE3aBUCHMOCTD
crpaHax JlatmHcKo AMepukn, AQpPUKN U A3UM TIPUBOAMIIA K YaCTHIM
roCyIapCTBEHHBIM TIEPEBOPOTaM M KaK CJEACTBHUE 3TOTO0 — K YacTOU
CMEHSIEMOCTH KOHCTUTYLIWI, 3aKpeIUIIBIINX HOBEIE T'OCYIapCTBEHHO-
MIPaBOBbIE MHCTUTYTHI, B TOM YHMCJIe M3MEHSBIIUX (hOpMY IIpaBICHUS,
(hopMy rocymapcTBEHHOIO YCTPOMCTBA, IOJUTHYSCKHMI PEXUM, CTPYK-
TYypy TOCYIapCTBEHHBIX OpraHoB M np. Ho Takue M3MeHeHUs ocylle-
CTBJISUIMCh B paMKaxX OJHOIO OOIIECTBEHHOIO CTPOS.

B nmpyrux cinydasx mpoucxomsinye B TOCyJapCTBaX COLMAIbHO-
SKOHOMUYECKHE U MMOJUTUYECKNE M3MEHEHMS TIPUBOIMIN K IIPUHSTHUIO
HOBBIX KOHCTUTYLMI, NMPUHLMIMAJIBHO MEHSIOIIUX IIPUPOIY BJIACTH,
KaK 3TO MMeJo MecTo B crpaHax Bocrtounoit EBpombl B 90-¢ IT.

B uenoM psime cTpaH COXpaHWIMCH CTapble KOHCTUTYLWUM, TPH-
HaTble emle B Havade XIX cronetusa. JJo cux mop SIBASIOTCS Oeii-
crBytomnMu KoHcTutynuu beabrum 1831 r., Hoperum 1814 r., Jliok-
ceMmOypra 1868 r., IlBeiinapuu 1874 r. OnHako B HUX BHOCWJIKCH MHO-
TOYMCJICHHbIE U3MEHEHUSI U JIOTOJHEHUS B CBSI3U C TIPOUCXOISIIIIUMU B
YKa3aHHBIX CTpaHaX IIepeMeHaMU B OOIIECTBEHHOM U rOCYIapCTBEHHOM
xu3Hu. Tak, 3a Bpemst cymectBoBaHus KoHcturynum Hopserum (c
1814 r. m MO ceromHSIIHEro IHs) He OBUIM BHECEHHBI ITOIIPABKM JIUIIH B
30 uz 112 ee maparpacdos.

Ho ecnu nmucanble KOHCTUTYHUK (OPMaJIbHO OCTaBaJIMCh B CBOEM
HEM3MEHHOM BHIE, TO CYIIECTBEHHBIE KOPPEKTHMBH BHOCWJIA KOHCTH-
TyIMOHHAsA TpaKTUKa, pasiMYHbie KOHCTUTYLIMOHHBIC COTJIAIICHMUS.
Tak, Konctutyus CIIIA 3akpenuia aOCOMIOTHO OTPaHWYEHHBIE 3aKO-
HomatenbHbIe IpaBa KoHrpecca, TeM He MeHee Mpolecc LeHTpaan3a-
MM TOCymapcTBa B paMKax dedepalluy IIpMBEN] K CYIIECTBEHHOMY
pacIIMPEeHNI0 ero 3aKOHOIATeJbHBIX MpaB. 3akpellJieHue B Heil orpa-
HUYEHHOTO Kpyra OTpaciieil rocyJIapCTBEHHOrO YIpaBJIeHUS He IIpe-
MSITCTBOBAJIO CO3JAHMIO B CUCTEME IIPEe3UACHTCKOM BIACTA 3HAYMTEIb-
HOTO 4YMCJIa OPraHOB, HE IPEIYCMOTPEHHBIX KOHCTUTYILIMEH.

Oco0eHHOCTM pa3BUTHUS KaxXIO0W KOHKPETHOM CTpaHbI HE Mellla-
10T, OJHAKO, BBISBJICHUIO HamOoJiee TUMUYHBIX UYEpT, XapaKTePHBIX
IS KOHCTUTYLMIA Ha OMpenesIeHHBIX CTYIIEHSIX MX 3Bomonuu. Hekoro-
pBIe TOCYIapCTBOBEIbI, AaBas KiaacCU(UKAIUIO KOHCTUTYLMI, BBIIE-
JISIIOT KOHCTUTYLIMM “ctaporo” W "HOBOTO MOKOJIeHUS" (IepBOi U BTO-
poii BoiHbI). Takas kiaccuduKamnus, IMpoBeaeHHas 110 BpeMEHU TIPU-
HSATUS KOHCTUTYUMIA, MaJONpPOAYKTUBHA, IOCKOJbKY OHa HE IaeT
BO3MOXHOCTHU IIPOCIICAUTh 3a WX 3BOJIOLMEl M NpUYMHAMM, Ha Hee
piustonumu. Kak yxe oTrMedyanaoch, KOHCTHTYLIMH 'CTaporo ITOKOJe-
HUA" B Ipolecce pa3BUTUS COOTBETCTBYIOIIMX TOCYIapCTB IOCTEIEeH-
HO IPUCIIOCA0IUBAIUCH K HOBBIM YCIOBUSIM.

IToaTOMy B KOHCTUTYILIMOHHOM MCTOPUM MOXHO OBLIO OBbI BbIfE-
JINTh mpu 3mand, OTpaxalolIuX HaumboJiee TUIIMYHOE COCTOSHHE 3KO-
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HOMMYECKMX U COLMAJbHO-MOJUTUYECKUX YCIOBMUIA, CYIIECTBOBABILUX
B 3apyOeXHBIX CTpaHaxX W HalIeOIIMX BbIPaXX€HHWE B MX OCHOBHBIX 3a-
koHax. Hambonee ToyHO Takas mepuoan3alivs OTBEYaeT KOHCTUTYIIM-
OHHOMY pa3BUTHIO B cTpaHax EBpombl. IlepBbIli 3Tam MOXHO IaTHUPO-
BaThb XIX BekoMm, BTOpoil — oOT Havaina XX BeKa 10 €ero CepeauHbl,
TPETUIl — CO BpeMEHM OKOHYaHMSI BTOPOIi MUPOBOM BOIiHBI. PaccMoTpuM
Hanbosiee TUIMMYHBIE YePThl KOHCTUTYIIMI KaXKIO0TO M3 3THX ITAIlOB.

XapaxmepHble yepmuvl KOHCMUMYUUL nepeoeo 3mana

B HesaBucuMMBIX rocygapcTBaX, HPUHSBIIUX HEPBbie KOHCTUTY-
uuu B KoHue XVIII—XIX BB., CIOXWIUCh HEOAUHAKOBBLIE COLIUAJIb-
HO-2KOHOMMYECKHE U ITOJUTUYECKHE YCIOBMSI, YTO HE MOIJIO HE OT-
pa3suThCs Ha XapakKTepe MX KOHCTUTYLMI. B 11eJJoM MOXHO BBIACIUTH
JIBE TPYIIIBI TOCYJapCTB: T€, B KOTOPBIX B XOJ¢ PEBOJIOLIMU OypxKya-
31 nodOeausia ABOPSHCTBO, U T€, B KOTOPHIX B Xoie OOpPBLOBI MEXIy
3TUMHM KPYITHBIMM COIIMAJbHBIMU CUJIAMU ObUI JOCTUTHYT MOJIUTHYEC-
Kuit komrpoMucc. K MmocienHuM MOXHO OTHECTH TaKXKe rocyaapcTsa,
rae Oypxkya3HBbIe IIpeoOpa30oBaHMsI HayalKWCh CBEpPXy, KakK 3TO MMeEJIO
MecTo, HampuMmep, B llIBenumn.

B nepeoit epynne cmpan, takux, xak @panums, benbrusa, Hwu-
JIepJIaHIbl, PEBOJIOLIMOHHBIE ITPEe0oOpa3oBaHUs 3aTPOHYJIM BCE IOJM-
Tnyeckue MHCTUTYTHI. IlpuHsatue Bo ®paHuum Jlekiapauuu mnpasB u
cBoOon yesioBeka W rpaxaganuHa 1789 r. m Koncturyuum 1791 1., a
TaKXXe APYTMX KOHCTUTYLIMOHHBIX aKTOB 3TOr0 3Tama ObUIO O0YCJIOB-
JICHO OOpBOOI MEXIy pasjIUIHBIMM CIOSIMU OYpXya3uum M BCEX MX
BMECTe — IIPOTUB ABOPSIHCTBA, CTPEMSIIErocss BEpHYTh cebe yTpa-
YEeHHBIE TTO3ULINIA

KoHcTutynimonnsie akThl 1789—1792 rr. ynpasgHuim deonaib-
HBIC TIpaBa U NPUBUWIETHH, B TOM YHMCJIe KPETOCTHOE IIPaBO, MPOBO3-
IJIaCUJIM PaBEeHCTBO Bcex Joneil. OHU 0O0BSIBUIU HEOThEMJIEMBIMU €C-
TeCTBEHHEBIE IIpaBa 4YeJIoBeKa, JaHHBIE eMy OT POXICHUS, TakKue, Kak
IIpaBO Ha XHW3Hb, JUYHYIO CBOOOAY M CBOOOMY mepeaBrkeHMsI. B Hux
3aKpernsiaach cBOOOIA COI030B, MUTMHIOB M IeMOHCTpaluii u ap. Enun-
CTBEHHBIM MCTOYHMKOM BCEX BJIAaCTEH NMpHU3HaBajlach HalIUs.

KoHcTuTynimoHHsle IpeoOpa3oBaHUsI KOCHYJIMCH BCEil CUCTEMBI
TOCYIAapCTBEHHBIX OPTaHOB M OIIPEIeIMIIN MOPSIA0K UX B3aXMOOTHOIIIE-
HUII MexXnmy coboil. Bemyliee MecTo B rocymapCTBEHHOM MeEXaHM3ME
OTBOAMJIOCH BBICIIIEMY IPeACTaBUTEIbHOMY opraHy — HalmoHaiabHO-
My 3aKOHOJATeJIbHOMY COOpaHHUIO, M30MpaeMOMy Ha OCHOBE HapOIHO-
ro IpeACTaBUTEIbCTBA U HAJAEJICHHOMY MCKIIOYUTEIbHBIMUA 3aKOHOIA-
TeJIbHBIMU ¥ (DMHAHCOBBIMU ITOJTHOMOYMSIMHU. KOHCTUTYLIMS yCTaHOBUIA
TaKXXe CHCTEMY OpPraHOB MECTHOTrO camoylmpaBieHus. ['ocymapcTBeH-
Hasl BjacTh Oblla pa3fesicHa Ha 3aKOHOHATEJIbHYIO, MCIOJIHUTEIbHYIO
U cyAeOHYI0O Ha OCHOBE TEOpUM pasieicHUs BiacTeil. XoTss KoHcTtuTy-
musg 1791 r. coxpaHuja KOpoJjsg B KayecCTBE IJIaBbl MCIOJHUTEJIbHOM
BJIACTHM, OTPAHMYMB €ro mpeporaTussbl, Jexkper 1792 r. ynmpa3gHuiI Mo-
HapXWI0 U YCTAHOBWJ PeCIyOJIMKAaHCKYIO (pOpMy MpaBieHMs, YTO NPU-
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BEJIO K NMOMYMHEHMIO HCHOJHUTeNbHOM Biactu Ilapmamenty. Takum
obpazom, B HoBoii DpaHmysckoii Pecny6iavke 3akpeIuisicst Iapiia-
MEHTCKUI PEXUM.

IMepBas ppanmysckas KoHctTuTymus mpoBo3miaciiia CBOOOIy Mpe-
MIPUHUMATENIbCKON NesITeIbHOCTH, Pa3pylIMB TeM CaMbIM IIEXOBYIO
OpraHM3alIi0 B TOPOAE, YTO CIIOCOOCTBOBAJIO PAa3BUTUIO ITPOMBIIIICH-
Hocth M ToproBiau. OHa yCTaHOBMJIA TaKXKe, YTO 4YacTHasl COOCTBEH-
HOCTh TpaXXnaH SIBIISIETCS "CBSIIICHHOM M HENMPMKOCHOBEHHON" M OXpa-
HSIeTCSI TOCYIapCTBOM, UTO OBbLIO HAIlpaBJICHO Ha 3aKpellieHue HOBO-
o OOIIECTBEHHOIO CTPOSI.

OnmHako B OoabwuHCMBe e8pOonelicKux cmparn KOHCTUTYILIMU TIPpH-
HUMaJIUCh B LEJsIX oOecIedeHUs] KOMIPOMUCCa MeXAy HaOupaloleit
MOJIUTUYECKYIO CHJIy TOPIOBOM M IIPOMBILIJICHHOM Oyp:Kya3ueil m co-
XpaHUBIIMM €llle¢ 3HAYWTEJIbHOE BIMSIHHE Ha OOIIECTBEHHYIO KM3Hb
IBOPSIHCTBOM, a TaKXe IIO BAMSHUEM PEBOJIOLMOHHBIX COOBITUII BO
®panuym, Hugepnangax, Urtanun, Mcmanuu. DTH KOHCTUTYLIMU, KakK
MIpaBUJiO, NPUHUMAJIMCh MOHapXxaMu. B KadyecTBe NpPUMEPOB TaKUX
IIOKYMEHTOB MOXHO IipuBecTu @opmy mpasiaeHus IlIBennum 1809 r.,
Koncturynum Hanmm 1849 1., Slmonum 1889 r., Craryc KoponeBcrBa
HWranuu 1848 1., KOHCTUTYLIMOHHBIE MOKYMEHTH HEKOTOPBIX HE3aBU-
CHMBIX HEMELIKMX KHSKECTB.

HeoGxomuMo OTMETHTH, YTO B HEKOTOPBIX CTpaHax IIOCIE IMpH-
HATHSI KOHCTUTYLIMA caMU 9KOHOMUWYECKHE TTpeoOdpa3oBaHus CTaIu aK-
TUBHO NOAACPXKUBATLCS KOPOJEBCKOM BJIACTbIO, MOHSBILIEl MX IIPO-
TPECCUBHEII XapakKTep.

OcobeHHOCMU KOHCMUMYUULL
nepeoil noaosunvt XX cmoaemusi

Jnsa xonma XIX — magaima XX cToleTHs XapaKTepeH BBIXOHI Ha
MOJIMTUYECKYIO apeHY HOBBIX COLIMAJBHBIX CUJI OOIIECTBA — ITPOMBIIII-
JICHHOro paboyero Kjacca, pa3IMYHBIX CJIOEB KPECTbSIHCTBA, KOTO-
phble Hauallk Bce 0ojiee aKTUBHO BKJIOUAThCSI B OOPBOY 3a CBOM DKOHO-
MMUYECKHE, COLMAlbHBIC W MOJUTHYECKHE IpaBa, 3a y4acTHe B pellle-
HUU TOCYJAPCTBEHHBIX e. B IyanmucTUYecKUX MOHAPXUSIX TTPOU3OIILIO
CTUpaHue pasuuuii Mexnay Oypxkyasueil M IBOPSHCTBOM, KOTOpPOE
SIBHO "00yp:Kya3uBaysoch". B OONBIIMHCTBE CTpaH BCE 3aMETHEE CTa-
JI0O TPOSBISTHCS pa3IWyMe B MOOXOAAaX K PEIICHUIO BO3HUKAIOIIMX
Mpo0ieM y pa3HBIX ClIoeB OypXya3uu. AKTHMBHeE cTaja 3allMIIaTh
CBOM MHTEpPEChl MHTEJUIUTEHIIMSI, HO U B ee cpele TOXe He ObLIOo
eINHCTBA.

TakuMm o6pa3oM, Bce pesue MPOSBISIINCh MOABIXKKUA B COLMANTb-
HOI U MojuThYecKoil cepax. st mpeacraBUTeIbcTBA UHTEPECOB pa3-
JIMYHBIX COLUAJTBHBIX U TMOJUTUYECKUX CWJI BO3HUKIIM pa3HOOOpa3HbIe
MOJUTHYECKHUE TapTur. OHU OTpasUIIM Pe3Koe HEIOBOJBCTBO 3HAUM-
TEJbHOM YacTW HaceJleHUS CBOMM TMOJIOKEHMEM, YTO BBI3BAJIO POCT
PEBOJIIOIIMOHHOTO OpokeHUsI B oOmecTtBe. IlonmoxkeHue ycyryossiiioch
CEPbe3HBIMU SKOHOMUYECKMMU KPU3MCAMU, KOTOpbIe pa3pasuyiuch B



62 I'maa 3. KoHctuTyimm 3apyOeXXHBIX CTpaH

pe3yJibTaTe CTUXUMHOTO DPA3BUTUS SKOHOMUKMU TPU OTCYTCTBUM €€
TOCY[TapCTBEHHOTO PETYJIUPOBAHUS W YAAPWIIN MpesKae BCcero 1Mo Majo-
00eCreYeHHbIM CJI0SIM HaCeJIeHUS.

YcnoxHUBIIASICST COLMANTBHO-TTOJTUTUYECKAs] OOCTAHOBKA BO MHO-
TMX CTpaHaxX JOIIOJHSUIACH CIIOXHOW MEXIyHapOOHOW OOCTaHOBKOW,
0oprOOIi KPYMHEWIINX ToCyaapcTB 3a Tepenes KOJOHUAIbHBIX Biaje-
HUM, PUBEIIIUX K MEPBOM MUPOBOW BOWHE.

Bce aTO BBI3BAO K XWU3HU HEOOXOAUMOCTb CEPbE3HBIX KOHCTU-
TYLIUOHHBIX pedOpM, KOTOpPbIE OTPA3UJIU HEOAHO3HAYHBIE MPOILIECCHI,
MPOUCXONSIINE B PA3IUYHBIX CTPaHaX: B OJHUX TOCYyIapCTBax 3TO
MPUBEJIO K BHECEHUI0 B KOHCTUTYLIMM CYIIECTBEHHBIX WU3MEHEHWM, B
JIPYTUX — K TPUHSTHAIO HOBBIX KOHCTUTYIIWIA.

B uenom B OONBIIMHCTBE KOHCTUTYLMI HalleJd OTpaXkKeHUE Ipo-
1iecc J1eMOKpaTU3alluy MOJUTUYECKON X13HU. Bo MHOrMx rocygapcraax
XKEHIIVHBI ObUTM ypPaBHEHBI B TOJUTHYECKUX MpaBax C MYXUYUHAMMU,
KaK MpaBUJIO, CHUXAJICS BO3PACTHOU M MMYLIECTBEHHBIN 1IEH3 B U30U-
paTebHOM IIpaBe (B HEKOTOPBIX CTpaHaxX NTUCKPUMMHAIMOHHBIC LIEH-
3bl BOOOILIE ObLIM OTMEHEHBI), PACIIMPSIICS KPYT APYTUX IMOJUTUYEC-
KHX TpaB Tpax[IaH.

Tem He MeHee B KOHCTUTYUMOHHOM Pa3BUTUU MOXHO OTMETHUTH
yemobipe HanMboJiee UYETKO TPOSIBUBIIMECS mMeHOeHUUU.

B koHcTuTymusx, 3akperuisiBIInX B XX CTOJETUM AyaTUCTH-
YECKYI0 MOHApXWIo, 0yaiusm esacmu TIOCTETIEHHO HauuHaem ycmy-
namo Mecmo napaameHmapHoil @opme npaeaenus. ONHAKO 4Yaule
BCEro TmoOena OTOEJbHBIX MPUHIMIIOB MapjaMeHTapu3Ma, MpexXe
Bcero (hopMupoBaHue MPaBUTEIbCTB HA OCHOBE COOTHOIIEHUS MapTUli-
HBIX CHJI B MAapjaMEHTE, HE HAxOAWJia OTPAXEHWUs] B KOHCTUTYLMOH-
HOM TEKCTe. DTOT MPUHIIMIT CTajl OCYIIECTBISITHCS Ha OCHOBE KOHCTH-
TYLUMOHHBIX COTJAIIEHWI, MPOYHO BHEAPSATHCS B KOHCTUTYLIMOHHYIO
npakTuky. Ho OTBETCTBEHHOCTh MPABUTENLCTBA TMEPEN MAPIAMEHTOM
ellle TONTO HE HAXOJAWJIa 3aKPEIJICHUS B OCHOBHBIX 3aKOHAX JAHHOW
rpynnsl crpad. Illar 3a 1miaroMm B KOHCTUTYUMU CTajlyd BKJIIOYATBHCS
HOpMBbI, HampaBJ€HHbIE Ha pacllMpeHue NpaB MapjiaMeHTa 3a CYET
WUCIIOJIHUTENBbHOM BJacTu. Ml Bce Xe, Kak TMpPaBUO, 3TO 03HAYalIO0
JIMIIb TIEPBBIM 3Tal B MpeoOpa3oBaHUU AYaTUCTUUYECKUX MOHApXU B
napJjlaMeHTapHbIE.

B psne crpan, rme B XIX B. KOHCTUTYLIMM 3aKpenuiad Tapja-
MEHTapHyl0 (opMy TMpaBieHUSI, HEXEJIaHUE TPaBbIX CUIT (KOTOpPBIE
OJlepXaJiu BepX B MOJUTHUYECKOU OOpbOE) MOIMYyCTUTh K y4acTUIO B pe-
IIEHUY TOCYIapCTBEHHBIX [eJ APYyTrue CJIOM HaceJIeHUs IPUBEJIO K OT-
XO4y OT YKAa3aHHOW MOIENU, K YCUAeHUN UCHOAHUMENbHOU eaacmu 3a
cuem npasé napaamenma. K ToMy Xe yCIIOXHEHUE TOCyIapCTBEHHBIX
3a/lay CIOCOOCTBOBAJIO TOCTOSTHHOMY pAcCUiUPeHUur0 YnpaeaeH4ecko2o
annapama. DTOT MPOLECC TaKXKe He MOJYyYMJ OTPakeHUSI B KOHCTHUTY-
LMSIX, OH OCYIIECTBJsUICS Ha TmpakTuke. Ho ero ormeTwsin MHorue
BUJIHBIE YYEHBIC-TOCYAAPCTBOBENbI, KOTOPbIE 3arOBOPWIM O KpPU3HUCE
napiaMmeHtapusma. [Ipu 3TOM OPOBO3TIALIEHHBINM, a TaKXe 3aKper-
JICHHBIA B Psiieé KOHCTUTYLIMIA TIPUHLMIT Pa3fejieHUsl BJIACTEN CTajl HC-



§ 2. OcHOBHBIE TEHICHIIMM KOHCTUTYLIMOHHOTO Pa3BUTHS 63

MOJIb30BaThCSI HEKOTOPHIMU YYEHBIMM IJISI 0OOCHOBAaHUSI MPOMCXOAMB-
1IEro Tpoliecca yCUJEHUS MCIOJHUTEbHONW BJIAcTU, Bce OOJbIIETO
OCBOOOXIIEHUSI €€ OT MapIaMeHTCKOTO KOHTPOJIS.

B nepuon mexay nepBoii U BTOPO MUPOBBIMU BOMHAMM BBIAECIN-
Jlach Tpylma cTpaH, e Mnodeny yaajoch OoAepXkaTh KpaliHe peakiiv-
OHHOI YaCTH MOHOIOJMCTUYECKOTO KanuTajaa U MPOBOASIINM UX MOJIH-
TUKY PEBAHIIMCTCKUM BOeHHBIM KpyraMm (I'epmanus, Mrtanusi, Mcna-
Hust, Ilopryranus, fAnonus). DTo MpuUBEIO K omka3y B yKa3aHHBIX
CTpaHaX om KOHCMUMYUUOHAAUIMA 6000we Aub0 K NpespaujeHuro
KOHCcmumyuyuili 6 ropuduueckyio Qukyuro, K aukeudauyuu ecex demo-
Kpamuueckux npae u c60000 epaxcoan, OTKPHITOMY TOAABJIEHUIO BCS -
KOr0 MHAKOMBICTIHS.

Hakonen, cienyeT OTMETUTb HEOOJBILYIO epynny cmpaH, TOJy-
YUBIIMX B YKa3aHHOE BpeMsl HE3aBUCHUMOCTb, KOMOpble NPUHSAAU CBOU
nepevie KOHCMUMYYUU, Ompaszué 6 Hux @daxm noay4yeHus He3a8UCU-
Mocmu U 3aKpenué COOCMBEHHYH CUCMeEMY OpeaH08 2ocydapcmeeH-
Holl eénacmu.

Ocnognbie meHOeHyuU KOHCHMUMYUUOHHO20 DPA3GUMUSL
8 cospemeHHbl nepuod

OkoHYaHue BTOPOI MUPOBOI BOWHBI, Mo0eaa Haj (alinu3MoM Mpu-
BEJIM K PE3KOMY YCUJIEHUIO JEMOKPAaTUYECKUX MPOLIECCOB, MPOUCXOISI-
LIKUX BO BCEM MUpe. AKTMBHOE yyacTue B MOJUTUYECKOW XWU3HU CTaIU
MPUHUMATh BCE COLIMATIbHBIE CIOU HACEJEeHUS Yepe3 CBOM MOJIUTUYEC-
KUe TapTuu, MpodCcoio3bl, MAaCCOBbIE OOIIECTBEHHbIE NBUXKEHMS U IP.
B GosbIIMHCTBE CTpaH CIOXWIICS KaK Obl OajlaHC Pa3sTUYHBIX TTOJUTH-
YECKUX CWJI, B pe3yjbTaTe 4Yero rocynapcTBO MpuoOpeso OTHOCUTENb-
HyI0 CaMOCTOSITEJIbHOCTb U JOJIKHO yXe ObUIO JNelCTBOBaTh B IIEJISX
obecrieyeHusT B OOIIECTBE COIMAIbHOIO MMpPaA, MOJUTUIECKOU U IKOHO-
MHUYecKoi ctabuibHOCTU. C OpYyroil CTOPOHBI, XeJlaHWe MOAABISIOLIE-
ro OOJBLIMHCTBA TOCYJApPCTB HE MOIMYCTUTb BO3HUKHOBEHUS T100asb-
HBIX MUPOBBIX KOH(MIMKTOB MOOYAMJIO MX K BXOXIEHUI0O B MUPOBYIO
crucTeMy obecrieueHrsI MUpa U MEXIyHapoaHON 06e30MacHOCTH, a CTpeM-
JIeHUe HajlaauTh 3(PpdeKTruBHOE (HYHKIIMOHUPOBAHUE 3KOHOMUKUA — K
BXOXIEHUIO B Pa3jM4YHbIe MOJUTUKO-3KOHOMMYeckue Oioku. HoBble
TTOJIMTHYECKHE TIPOTIECCH OBLTM MOTIOHEHBl TaKXe TeM, 9To B 60-X IT.
TPOMBOIILINA pacnaji KOJOHUAIBHOM CUCTEMbI M 00pa3oBaHUe 1IEJ0To psiia
HE3aBUCUMBIX TocynapcTtB Azuu, Adpuku u JlaTuHCKON AMEpPUKH.

Bce BrlmeykazaHHBIE, a TakKXke psa HEKOTOPHBIX IPYyTux (pakTo-
POB HAJIOXUJIM CYIIECTBEHHBIN OTIEYaTOK HAa KOHCTUTYLHMOHHOE pa3-
BUTHE OOJIBIIMHCTBA £TpaH B COBPEMEHHEIN nepuona. Bo MHorux crpa-
HaxX IPUHMUMAIOTCS HOBble KOHCTUTYLIMU JMOO BHOCSITCSI CYIIECTBEH-
HbIe UI3MEHEHUS B IIPEXHUE: 3TU M3MEHEHMS OTPaXXaloT IIPOUCXOISIIIE
COLIMAJIBHO-TIOJIUTUIECKUE TIepEMEHBI B KOHKPETHBIX TOCyIapcTBax M
BO BCEM MUDE.

B uemoM psime HoBbIX KoHcTuTynuii (Mramuu, ®pannum, I'pe-
iy, Ucmanum, Ilopryranum, SImoHWM) MOSIBUIIMCH IIOJOXEHUS O Ha-
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POOHOM WJIMW HalMOHaJIbHOM cyBepeHuTeTe. Tak, cr. 2 KoHcTuTyuuum
IMopryranuu 1976 r. rmacut: "Tlopryraibckas Pecnybiuka — JeMo-
KpaTUyeckoe IpaBOBOE TOCydapCTBO, OCHOBBLIBaolleecsd HAa HApPOIHOM
CYBEpPEHUTETE, Ha MHOTOOOpa3uMM AEeMOKpATUYESCKUX MHEHUN U AeMO-
KpaTUUeCKOM IJIIopain3Me, Ha yBaKeHUU M HAa TapaHTUSIX OCYIIECTB-
JICHUsI OCHOBHBIX IIpaB M CBOOOA M MMeEHIee 1Ieblo IPEeTBOPEHUE Jie-
MOKPAaTUUYECKUX TIPUHIIMIIOB B 3KOHOMMWYECKOW, COLMAJILHOW U KYJb-
TYpHOUW XW3HU U YIIyOJICeHWE MTeMOKpaTUU ydacTus .

B HekOTOpbIX COBPEMEHHbBIX KOHCTUTYLIMSIX UMEIOTCS CTaThbU, yKa-
3bIBalOI€ HAa TO, YTO BCS BJIaCTh B TOCylapCTBE MCXOAMUT OT Hapoia
unu Hauuu (ABctpusi, bonrapusi, 'epmanus, I[Monbima, Uaous u ap.).
Taxk, cr. 20 OcHoBHOoro 3akoHa ®PI" 1949 r. ycranasmuBaeT: "2. Bes
rocygapcTBeHHasi BJacThb UCXOAMUT OT Haponaa. OHa oOCylLIeCTBIsSIETCS
HaApoOJAOM IIyTEM BBLIOOPOB M TOJIOCOBAHUIM, a TaKXe 4yepe3 clielralb-
HblE OpraHbl 3aKOHOMIATEJIbCTBA, MCITIOJHUTEIbHONW BJIaCTU U MPaBOCY-
nus <..> 4. Bce HeMIIbl UMEIOT MPaBO OKa3bIiBaTh COMPOTUBJIEHUE BCSI-
KOMY, KTO TIOMNBITAETCS YCTPAHUTb 3TOT CTPOU, €C/iM UHBbIE CpeIcTBa
HE MOTYT ObITb MCIIOJIb30BaHbI'".

B psime KOHCTUTYLMI C LEeJbl0 IMpUIAHUS UM OOILIEeHApOIHOTO
XapakTepa BKJIIOYEHO TpeOOBaHUE HE TOJIbKO 00 MX INPUHSITUM Ha pe-
depeHayMe, HO U 00 yTBEpXKIeHUU Ha pedepeHayMe JI0ObIX KOHCTHU-
TYLUMOHHBIX U3MEHEHUU Mocje MPOXOXASHUsT HeoOXOAUMOI MpeaBapu-
TeJibHOW mpouenypbl. K 4yMcay TaKMX OCHOBHBIX 3aKOHOB OTHOCHUTCS,
Hanpumep, Koncrurynus Hanum 1953 r.

Bo MHOrMx KOHCTUTYLUSIX TOSIBUIMCH TOJOXEHUS, KOTOpble OT-
pa3uau NpoLecc YCUJIEHUS PEryJUpYyIoLleil poau rocygapctsa B 3KOHO-
MUYECKON 1 couuanbHOl cdepax. B HEKOTOPBIX U3 HUX 3TO HAILJIO BbI-
paxeHue B HOpMax, YKa3bIBalOIIMX Ha OCHOBHBIC 1I€JIM TOCylapcTBa B
yKa3zaHHBIX cepax, Ha 00s13aTeIbCTBA IOCyIapCTBEHHBIX OpraHOB obec-
MeYrBaTh UHTEPECHl OOIIECTBA B AJAHHBIX OOJIACTAX JAESITCJIbHOCTH.

Koncturyuuss Ucnnanuu 1978 r. Bkitoyaet B cebsl CrieMaIbHYIO
I'maBy Tpethio "O0 OCHOBOMNOJIATAIOIINX MPUHIIMIIAX COLATBHO-3KOHO-
MUYECKON MOJUTUKU", KOTOpasi 00s3bIBaeT TroCyIapCTBEHHbIE OpPraHbI
obecrneuuBaTh MPaBOBYIO, 9dKOHOMUYECKYIO U COLIMAJIbHYIO 3alllUTy Ce-
MbH, OJIArOTIPUSITHBIE YCJIOBUSI 9KOHOMMYECKOTO U COLIMaJIBHOTO pa3-
BUTHS CTpaHBbI, CMpaBedJIMBOE paclpelesieHUue MOXOJI0B, TOJHYIO 3a-
HSTOCTb, CO3JaHUE TOCYIapCTBEHHOW CUCTEMBI CTpPaxOBaHUSI, OXpaHY
OKpyXalollei cpeabl, NpaBO TrpaxKJaH Ha OJIaroyCTPOEHHOE XWJbE,
neHcuoHHoe obecneueHue u ap. Kouncruryuus IMopryranuu 1976 r. co-
IEePXUT YacTb BTOPYIO, TMOCBSIIEHHYIO 9KOHOMUWYECKON M COLMAIBbHOMI
opraHusaluu OOLIECTBa, TJ€ OMNPEeNesiloTCS MPUHLMIBI 3TO OpraHu-
3allMM, BOIIPOCHI MJIAaHUPOBAHUS 3KOHOMMYECKOrO 1 COLIMAJILHOIO pas3-
BUTHSI, CEJIbCKOXO3SIMCTBEHHAsI, TOProBasi U IMPOMBIILIJICHHAS TTOJTUTH-
Ka, (opMbl COOCTBEHHOCTU (rocynapcTBeHHasi, YacTHasi, KOOIlepaTHuB-
Hasi 1 o0IIecTBeHHAas1), OPMbl SKOHOMUNYECKON AeSTEJIbHOCTH U T. 1.

KoncTuTyniss ABCTpUM B CBOUX CTaTbhiIX (AEMCTBYIOIIUX B pPE.
1983 r.) moapoOHO pa3rpaHUMYMUBAET KOMIIETEHLMIO denepauuu U 3e-
MeJlb B 9KOHOMMYECKON U collMajibHOM cdepax.
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B 1O Xe BpeMs HEKOTOpble KOHCTUTYLIMU 3aKPENUJIU CO3JaHUE
CMelMalbHBIX OPTaHOB, Ha KOTOpbIe BO3JIaraloTcsl 3ajavyu IO peryau-
poOBaHUIO YKa3aHHBIX BorpocoB. Tak, KoHcturyuus ®panuuu 1946 r.
BKIIIOYama ocoOyio rimaBy "O0 skoHomuyeckoMm coBeTe", a KoHcTuTy-
uust 1958 r. — pasgen "O0 SKOHOMUYECKOM M COLIMAJIbBHOM coBete'.
Koncturytmss Mramum 1946 1. mommmo rmaBel 111 "DKoHOMMUYecKue
oTHolIeHusA" BKiIodaer cT. 99 "O HalMOHAJIBHOM COBETE SKOHOMUKU U
Tpyaa", SIBISIOLIEMCS KOHCYJIbTAaTUBHBIM OpPraHOM IapjiaMeHTa U mpa-
BUTEJILCTBA U HANIEJICHHOM IIPAaBOM 3aKOHOIATEIbHON MHULMATUBHI 10
9KOHOMUYECKUM U COIIMATbHBIM BOIIPOCaM.

Kak mpaBuio, B MOCIEBOCHHBIX KOHCTUTYLIUSIX 1€MOKPATUUYECKUX
rocyIapcTB COJAEPXKUTCS Oosiee TMOJTHBIM TMepeyeHb OCHOBHBIX MpaB U
cBO0OJ YeloBeKa W TpaxIaHWHA, CHUMAIOTCS OIpeaesieHHble OrpaHu-
YeHUs B MX UCIOJIb30BaHUM. [Ipy 5TOM B HEKOTOPHIX M3 HUX HAPSLYy C
JIMYHBIMU (TPAXXKIAHCKUMU) U TOJUTUYECKUMU TIpaBaMM M CBOOOJaMU
3aKperieHbl COLUabHO-3KOHOMUYECKUE TpaBa.

ITpumepoM MoOXeT ciykuTh HoBas penakuus KoHcturyuuu benb-
ruu. Tak, B ee cT. 23 ycTaHaBAMBaeTcs MpPaBO Ha XW3Hb, COOTBET-
CTBYIOLIYIO Y€JIOBEYECKOMY JOCTOMHCTBY, B TOM YMCJIe: MPaBO Ha TPYI,
CBOOOMHBIN BBIOOP TMpodeccuu, obecreueHrue crpaBelIMBBIX YCIOBUHI
Tpyla W BO3HarpaxieHus, MpaBO Ha COILIMAJbHOE CTpaxoBaHUE, OX-
paHy 3710POBbSl, COLUAIbHYI0O U MEIUIIMHCKYIO IIOMOIIb, 3A0POBYIO
OKpPYXXaIOIIIyI0 Cpeay, KyJIbTypHOE M COllMajibHOE mMpoliBeTaHue. B
Konctutynum 3akpenisieTcsa cBoboma poauTelieil B BIOOpe obpa3oBa-
HUS IJIST CBOMX JeTeil, OecriaTHoe oOpa3oBaHME B IIpeneiax o0s3a-
TEJIbHOTO 1IKOJIbHOTO 00ydyeHus1. ObecrieueHue 3TUX MpaB BO3jaraercs
Kak Ha ¢eaepaluio, TaKk U Ha PErMOHBI.

OueHb AeTaJbHO PErIaMEHTUPYIOTCSI OCHOBHBIE TMpaBa U CBOOO-
Ibl B aeiictByonieit [lopTyraibCkoil KOHCTUTYLIMU, T HapsAy C Mpo-
BO3IJIallIeCHUEM OOIIMX TPUHILIMIIOB COAEPXKATCs OTACJbHbIC TIJIaBHI,
MOCBSIIEHHbIE Pa3JIMYHBIM BUJAM JEMOKpaTUUYECKMX MpaB M CBOOOI:
JIMYHBIX, TOJUTUYECKUX, COLIMATbHO-9KOHOMUYECKUX, B 00JacCTH 00-
pa3oBaHUsl U KyJIbTypbl. TOo e camoe OTHOCUTCS K KOHCTUTYLUSIM
HWranuun, Ucnanum, I'peuun, crpad Bocrounoit EBponbl, Muouu, SAmno-
Huu, OcHoBHoMmy 3akoHy DPI'. YUto xacaercs Koncturynumn Mcnanum,
TO OHAa COAEPXUT TaKXe CIelMalbHyl0 TJlaBy, TMOCBSIIEHHYIO TrapaH-
TUSIM OCHOBHBIX TpaB U CBOOO/I.

HexkoTtopble HOBbIE KOHCTUTYLIMM CTaqud OoJjiee NeTaibHO perjia-
MEHTUPOBATh TMOJUTUYECKUE U JIMYHBIE TpaBa U CBOOOMIBI, UCXOAS U3
HOBBIX JOCTMKEHMI HayKyu M TexHuku. Tak, B [lIBemum B 1991 r. ObLT
npuHAT OCHOBHOM 3aKOH O CBOOOIE BbICKa3blBaHWU, CTaBIIWI COCTaB-
HOI 4acThl0 KOHCTUTYLUMU. Hapsioy ¢ mpenocTaBieHUeM IIMPOKOH CBO-
0ombl BBICKA3bIBaHUI B KWHO, I€YaTH, OPYTMX CPEACTBAX MacCCOBOM
WH(pOpMaLUM OH CIYXUT MU UHTEpecaM 3alllMThl TpaxaaH OT 3JI0YIOT-
pebJIeHnI CO CTOPOHBI YKa3aHHBIX CPEACTB MH(POpMaLINN.

B nocneBoeHHBIX KOHCTUTYLIMSX HAIIO TakXe OTpakeHue M3-
MEHEHNEe COOTHOIIEHMS BiacTeil B rocygapctBe. OmHAKO 3TOT IMPOLECC
B Pa3JIMUHBIX CTpaHax MPOXOIUJ M MTPOXOAUT BeCbMa HEOAHO3HAaYHO. B
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HEKOTOpBIX M3 Hux (Hampumep, ®panuuu, 'epmanuu, Bennkobpura-
HUM) SIBHO MPOSIBUICS 0OmMKa3 om OJHOIO U3 IPUHLMIIOB ITapjaMeHTa-
pu3Ma — HPUBHAHUA 8EPX0BEHCMBA NAPAAMeHmAa, B PE3yJbTaTe 4YEro
MPOM30IILIO BECbMA 3aMETHOE YCHJIEHME MpaB MCIOJHUTEIbHON Bidc-
TH. DTO BHIPA3WJIOCh B OrPAaHMYCHMM 3aKOHOIATEJbHBLIX IIpaB Iapja-
MEHTa, IIMPOKOM IIPMMEHEHWHU [eJIeTMPOBAHHOIO 3aKOHOAATEJIbCTBA,
B YCTAHOBJICHUMM PA3JIMYHBIX MPENOH IS OCYIIECTBICHUS MapaaMeHT-
CKOIO KOHTpPOJSI, B YCJIOXHEHUM IOpPSAAKA MPUBJICYESHUS IPaBUTEIb-
CTBa K MOJUTUYECKON OTBETCTBEHHOCTH, B MPEIOCTABACHUM IIAPOKUX
paB IPaBUTEIbCTBY MpPU OOBSIBACHUMU YPE3BHIYAMHOIO MOJIOXEHMUS,
BO BBEJACHUM B KOHCTUTYILIMIO HOPM, OOECIIEUMBAIOIIMX OOJIBIIYIO YC-
TOUYMBOCTb MPAaBUTEILCTB, U T. 1. B BenukodputaHuu yKa3zaHHBINI MPo-
1IECC, HE MOJYyYUB KOHCTUTYLMOHHOIO 3aKpEeIUIEHMs, IIeJ Ha OCHOBE
KOHCTUTYLIMOHHOM TpakTukKu. Haubosee spKo OH MPOSIBASIICS B yCIO-
BUSIX COLMAIBHO-9KOHOMUYECKOMN MW TTOJTUTUIECKON HECTAOMIbHOCTH B
TeX WIU UHBIX cTpaHax. Ilo Mepe Xe cTabuMiIM3aldu IOJOXEHUS Map-
JIJAaMEHTBbl HaYMHaJIM OTBOEBBIBATh HEKOTOPbIE YTPAauYCHHBIC MO3WIIUH.

B psine nmpyrux crpaH, HampoTUB, MPOUCXOIWUJ Hpoyecc ycuie-
HUS NApAAGMEHMCK020 pedcumd, 3aKpeIlIeHUs B KOHCTUTYLUSIX BCEX
MIPUHIIMIIOB napjamMeHTapu3ma. HoBbie KoHcTuTyIum, HarpuMep CKaH-
JIUHABCKUX CTpaH, ITOCTAaBWJIM ITapJaMeHT Ha IIepBOE MECTO B CUCTE-
M€ BBICIIIMX OPTaHOB TOCyIapCTBeHHON BiaacTu. OH MOJyYUJI HEOTrpaHM-
YeHHbIe 3aKOHOJAaTeJIbHbIe MOJHOMOYMS, LIMPOKHUE MpaBa MO KOHTPO-
JIIO 34 AESITEJIbHOCTBhIO UCIIOJHUTEIBbHOM BJIACTH, ObLI BBEAECH MPUHIIUIT
MOJUTUYECKOI OTBETCTBEHHOCTU MPaBUTEJbCTBA Iepel IapiaMeHTOM,
CBEJEHbl K MMHMMYMY IIpaBa TJIaBbl TOCYAApCTBa B MOJIb3y MapaaMeH-
Ta U npaButTeabcTBa. Tak, B IlIBeuuu MIaBa rocymapcTBa IlepecTan
o0yamaTh MpaBOM BETO B OTHOIICHUM IPUHATHIX PuKcmarom 3akoHO-
MPOEKTOB.

OcHOBHBIE 3aKOHBI CTpaH, OCBOOOIMBIIMXCS OT KOJOHMAJIbHOM
3aBUCUMOCTU, OCHOBBIBAIMCh CHayaja Ha KOHCTUTYLIMOHHBIX MOMAEISIX
CBOMX OBIBIIMX MeTponojuii. Ho BmociaeacTBUM MHOIME W3 HUX OTKa-
3QJIMCh OT 3TUX MOJEJNEH U 3aKPENUIUA TOTAJIUTAPHBIA PEXUM, CKOH-
LIEHTPUMPOBAB BJAaCTh B pyKaxX IVIaBbl rocymapcTBa, KOTOPbIA HEPEOKO
SIBJISIZICSI OMHOBPEMEHHO TJIaBOU TMpaBsileil MmojuTuyeckoil maptuu. B
cTpaHax JlaTuHCKoi AMepUKM OOJIbLIIMHCTBO KOHCTUTYLMI MpeaocTa-
BWIM HauboJjiee BaXXHbI€ MOJHOMOYMS TJlaBe rocydapcTBa, MpeBpaTUB
napjaMeHT B IPUAATOK Mpe3uaeHTCKol Biaactu. OmHAKO B IIOCIEIHUE
rofbl Hayaja MPOUCXOAUTh TPOLIECC YKPEIUIEHUS TMOJOXEHUs mapJja-
MEHTOB, YTO OTPa3sujaOCh BO BHOBb NPUHSTHIX KOHCTUTYLMSX MJIAM BO
BHECEHHBIX B HUX U3MEHEHUSIX.

Llenblili pssag KOHCTUTYLMIA BHECAU M3MEHEHMs B CTPYKTYpy map-
JlameHTa. MHOrMe M3 HUX YEeTKO OIpenesiuiv pojb (pakiUuil MOIUTH-
YyecKuX NapTuii B opMUpPOBaHMU BHYTPEHHUX OpPraHOB IapjlaMeHTa U
B €ro JeSITeJIbHOCTH, YTO OTPa3uio CYIIECTBYIOIIYIO TMapjaMeHTCKYIO
NpakTUKy. B TO sxe BpeMs ciaeayeT OTMETUTh TEHACHLMIO JUbO K 3a-
MEHEe JBYyXIaJaTHbIX MapJlaMEHTOB Ha OJHOIAJaTHbIE (XOTSI B HEKOTO-
pbix cTpaHax BoctouHoil EBporbl KOHCTUTYLIMM, B BUOE MCKIIOYECHMS,
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3aKpenwiIu ABYXMAJIaTHYI0 CTPYKTYPY CBOMX BBICIIHX MPEICTaBUTE/b-
HBIX OpPraHoB), JMOO K CYIIECTBEHHOMY OTPaHUYEHUIO MOJHOMOUMM
BepxHe#l manaTel. Tak, omHOMAaJaTHBIMU CTalM TapjiaMeHThl B HEKOTO-
pbix ctpaHax EBponbl (danusi, I'peumus, Mcnangus, Ilopryranus,
IIBemust). Takasi e CTPyKTypa BBICIIEr0 3aKOHOAATEJIbHOTO OpraHa
ornpenesieHa B KOHCTUTYLMSIX MHOTMX TOCYIapCTB, OCBOOOAMBIIMXCS
OT KOJIOHMaIbHOU 3aBucuUMOCTH. OciabjieHue poju BEpXHMX MajaT B
TakKWUX, HaImpumep, cTpaHax, Kak I'epmanusi, Mcnanusi, BenuxkoOpu-
TaHus, OpaHUUs, HAULIO CBOE BbIpakeHUE, B YaCTHOCTH, B TOM,
YTO BOIPEKU BO3PaKE€HUSIM 3TUX MajaT OKOHYATEJIbHOE OlpeiesieHre
CynbObl 3aKOHOIPOEKTOB U JPYIMX MapJaMeHTCKUX DEelIeHU Haxo-
JIUTCSI B pyKax HWXXHEW MajaThl.

3HayuTeNbHO OOJblllee BHUMaHUE COBPEMEHHbIC KOHCTUTYLUU
CTaJIM YAENSITb BOIpOCaM BHEIIHEH MOJUTUKM Tocyaapctsa. [Ipexie
BCEro, HOPMbl OCHOBHBIX 3aKOHOB 0oJjiee YeTKO OINpeJessiioT KOMIe-
TEHLIMUIO BBICIIIMX OPraHOB TOCYJApPCTBEHHOM BJIACTH TIO BOITPOCAM BHEII-
Heli mouTuku. OHM, Kak MpaBUJIo, YCUJIMBAIOT MO3ULIMHY TTapJaMeHTOB
B pellieHWM HauboJjee BaXKHbIX BOMPOCOB: BOWMHBI W MUpa, paTudurKa-
MU MEXIYHAPOJIHBIX TOTOBOPOB, OMpENeSeHUsT OCHOBHBIX MPUHIIMIIOB
BHEIIIHEH TOJIUTUKU, MCTIOJb30BaHUSI OIpeAesIeHHbIX (popM MmapiaMeHT-
CKOTO KOHTPOJISI 32 BHEITHEMOJUTUYECKON NeSITeIbHOCTbIO MPaBUTEb-
cTBa U IIp.

Tak, B @opmy npaBiienust Llseunu 1974 r. BKIIOYEHBI ABE CIie-
uuaibHbeie TaBbl: WI. 10 "OTHOIIEHUs] ¢ APYTMMM TOCydapcTBaMu' U
1. 13 "BoitHa 1 OIacHOCTb BOMHEI', B KOTOPBIX OIIPEAEIISIETCS ITOPSI-
JIOK 3aKJII0YeHUs M paTUdUKAIUU MTapJaMeHTOM MEXIYHapOJIHbIX J0-
TOBOPOB, KOHTPOJIBHBIE MOJTHOMOYMSI cO3/laBaeMoro Pukcaarom BHellI-
HEMOJUTUYECKOTO KOMUTETa, MOpsiaoK BBeaeHUsT Cuil 00OpOHBI B CIIy-
yae HamageHus Ha IlIBeuMio MIM BO3HMKHOBEHUSI 0053aTENIbCTB,
BBITEKAIOLIUX M3 MEXIYHAPOAHOrO JIOTOBOpa, BO3MOXHOCThH Mepeaadyu
MpaB TapJlaMeHTa €ro BOGHHOW JNejeraliid B cllydyae BOWHBI WIM €€
HETOCPEICTBEHHOU OMacHOCTU W JpyTHWe BOMpOCHl. B psige KOHCTUTY-
LM JINOO TIOJIHOCTBIO 3ampellaeTcsl pa3MelleHUe SIIEPHOTO OPYXMUS,
JIM0O OHO NOMYCKAaeTcsl TOJIbKO Ha OCHOBE CHelMalbHOIrO 3aKOHa, Mpu-
HSTOTO TIApJIAMEHTOM.

Bo MHOIMX mOCIEBOEHHBIX KOHCTUTYILMSIX JOCTATOYHO METaJbHO
ONIPEACNISIOTCS TMPUHIIAIIBI BHEITHEH TMOJUTUKKU TOCydapCTBa. DTO OT-
HOCHUTCSI KaK K TocyJapcTBaM-ITI0OeIUTENISIM, MTOHECIIUM B BOWHE 3Ha-
YHUTEIbHBbIE MOTEPU, TaK M K TeM, KTO IIOTepIHes B Hell IOopaXeHue.
Eciu xoHctutyuuu, npuHsATble B KoHle XVIII — Havane XIX B.,
BKJTIOYAJIM TIPaBO Ha BOWHY KaK HEOTheMJIEMOE IPOSIBJICHUE Tocylap-
CTBEHHOI'O CYBEPEHUTETa, TO OOJBIIMHCTBO COBPEMEHHBIX KOHCTHUTY-
LM comepXXaT OTKa3 OT BeAEHUS BOWHBI KaK CPEICTBA IPOBEACHUS
BHEIIHEH MOJMTUKUA M peIleHUs] MeXIYHapOAHBIX CIOpoB. Tak, cT. 51
Konctnryuiun Mugum ycranasnmBaeT: "[‘ocymapcTBO CTpeMUTCS

a) CoJeMCTBOBAaTh MEXAYHAPOJHOMY MUpPY U 0OE30MacHOCTH,

b) mopaep:XWBaTh CIIpaBeIINBBIE M OCHOBAaHHBIE Ha yBaXXECHHUU
OTHOIIICHUSI MEXIY TocydapCTBaMM,
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C) TOOIIPSTh yBaKeHHWE K MEXIyHapOTHOMY IpaBy W JTOTOBOPHBIM
0o0s13aTeIbCTBAM B OTHOIIECHUSX MEXIY OPraHM30BaHHBIMM HapoAaMu,

d) crnocoOcTBOBaTh YyperyJIMPOBAHUIO MEXIYHApOJAHBIX CIIOPOB
nyreM apoutpaxa'.

DdenepanbHblii KOHCTUTYLIMOHHBIN 3aKOH ABcTpuu 1955 1. u Jlek-
napauus Pecnyonuku Manbra 1981 1. mpoBO3rjiacuyii TMOCTOSTHHBIN
HEWTpaJluTeT TrocyaapcTna.

Koucturynuss ®PI', ycraHaBiauBasi NpUBEPKEHHOCTb K MUDY,
ompeneasieT B cBoeil cT. 26: "JlelcTBUS, CIOCOOHBIE HApPYIIUTh MUP-
HOE COCYIIECTBOBaHME HApPOJOB M MNpeANpUHUMAaEeMble C 3TOU LEJbIO,
B YACTHOCTH [IJIsl TIOATOTOBKU K BEICHUIO arpeCcCUBHOI BOWHBI, SIBJISI-
IOTCSI aHTUKOHCTUTYLMOHHBIMU. OHU IOJKHBI ObITh Hakaszyembl'. UTo
kacaetrcss KoHcrutyuum fAmnoHuu, To B Heit (B cT. 9) comepxKuTCs He
TOJBKO OTKa3 OT BOWHBI Ha BEYHbIE BpeMEHa, HO W 3allpeT Ha co3la-
HUE CYXOMYTHBIX, MOPCKMX U BOEHHO-BO3AYIIHBIX CHJ, PaBHO KakK M
IPYTUX CPeACTB BOWHBI. Hamo oTMeTUTh, OIHAKO, YTO YKa3aHHBIN 3am-
peT He momelaa SIMOHCKUM IpaBsIIUM Kpyram (GakKTUYeCKH CO34aTh
CBOM. BOOPYXEHHBIEC CUJIBI.

B 1o e BpeMss oOpa3oBaHME Ha COBPEMEHHOM 3Tare pa3Jivd-
HBIX DKOHOMUYECKHUX, MOJUTUYECKHUX U BOCHHBIX OJIOKOB IPUBEIO K
BKJIIOYCHUIO B KOHCTUTYLIMM CTpaH, BCTYINUBIIUX B TakKue OJIOKU,
HOpPM, HaMpaBJIEHHBIX Ha OTpaHWYEHHUE WX TOCYyIapCTBEHHOIO CyBe-
peHuTeTa, Ha Iepeladyy opraHaM 3THX OJIOKOB CYILIECTBEHHBIX IIpaB,
NpUHAIJIEXABIIMM BBICIIIMM OpTraHaM TOCYyAapCTBEHHOW BJIACTU 3THUX
ctpaH. [IpaBna, momoOHBIe pelIeHUs MOTYT NMPUHUMATBLCS TOJIBKO
napjiaMeHTaMUu, KBaJlu(PUUUPOBAHHBIM OOJBIIMHCTBOM WX YJEHOB.
Takue HOpPMBI coliepXXaTcsi, HapuMep, B OCHOBHBIX 3aKOHaX TIOCYy-
napcTB, sBasommnxcs wieHamu EBporeiickoro Coroza (cr. 23a—23e
@denepasbHOTO KOHCTUTYLIMOHHOIO 3akoHa ABcTpuu, cT. 28 KoHcTu-
tyuuu I'peunu, § 20 Koncruryuuu Hanuu, ct. 92 Koncruryuuu Hu-
nepiaaHgoB, cT. 29 Koncturtyuuum HWpnanguu, cr. 93 KoHcTUTyLMU
Uenasuy, § 5 1. 10 @opmer nipaBaenus IIBeuunu, cr. 24 OCHOBHOTO
3akoHa ®PI).

Pa3zBuTre MHOrOCTOPOHHETO MEXIYHapOAHOTO COTPYAHMWYECTBA,
MMPUHSTUE MEXIyHapOOHBIX ITPaBOBBIX aKTOB, B OCOOEHHOCTU B obJia-
CTU 3alllMTHI TIpaB 4YeJlOBeKa, 3aKJIIOUYEHUE MEXAy TrocyaapcTBaMu
MHOTOYMCJIEHHBIX JOTOBOPOB BBhI3BAJIM HEOOXOIMMOCTb pPEIIeHUsI B KOH-
CTUTYLIMSIX TIPOOJAEMBI COOTHOIIIEHUST OOLIETTPU3HAHHBIX TIPUHIIMIIOB MEX-
IYHAapOAHOTO IIpaBa M HOPM MEXAYHAapOJHBIX JIOTOBOPOB C HalMO-
HaJbHBIM TIPAaBOM.

AHanu3 NerCcTBYIOUINX KOHCTUTYLUMH MO3BOJSIET TOBOPUTH O Ha-
JUYUU mpex pasziuvHuiX nodxodoé K PelieHMIo 3Tol mpobiaembl. OnHa
rpyInna KOHCTUTYLMI COXpaHSIET Mpuopumem HAUUOHAABHO20 3AKOHO-
damenbcmea neped HOPpMAaMU MeNcOYHApoOHbiX Odoeoeopos. Kak mipa-
BUJIO, K HUM OTHOCSTCSI CTapble KOHCTUTYyUMM (Hampumep, Benuko-
OpuTtaHuu U HekKoTopbix cTpaH CompyxectBa, HopBerumn). Ho u B He-
KOTOPBIX HOBBIX OCHOBHBIX 3aKOHaX JOMHWHHUPYET 3TOT IIOJXOJ
(Hanpumep, JdaHuu). B Takux cTpaHax moclie parTi
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HapOJHOTO JOTroBOpa sl BCTYIUIEHUSI €ro HOpM B CuUIy TpebyeTrcs
MPUHSITUE TIAPJIaMEHTOM CIElHUaTbHOTO 3aKOHA.

B npyroii rpymre KOHCTUTYLIMI yCTaHABIMBAETCS pasgHoe NoAoce-
HUe HOPM MeHCOYHapoOHO20 002080pa U HAUUOHAAbHO20 npasa. V3 3To-
TO MPUHITUIIA UCXOIAT, HanmpuMmep, KoHctutyiuu I[onsim (cr. 87), benab-
ruu (cT. 68), LIBeituapuu (ct. 113). Tak, B cr. 87 Koncturyuuu Ilosbim
1997 r. 3aKkpernjeHbl B Ka4eCcTBe MCTOUHMKOB OOIIIe00513aTeIbHOTO TTpaBa
atoro rocygapctBa KoHCTUTyIMsI, 3aKOHBI, paTUdULIHUPOBAHHBIE JIOTO-
BOpBI, a TakxXe pacrnopstkeHus. [TomoOHBINM Moaxon TpearnosiaraeT, 4To
JEUCTBYIOIICH cUMTaeTCs OoJiee MO3MHsSIS IMpaBOBask HOpMA.

B TpeTbio rpymiy MOXHO BKJIIOUUTh T€ KOHCTUTYLIUU, KOTOpbIE
3aKPeTUISIIOT npuopumem OOUENPUSHAHHbIX NPUHUUNOE MeNCOYHAPOO-
HO020 Npaea N HOPM MeICOYHAPOOHbIX 002080p08 neped HAUUOHANbHBIM
3akonodamenvcmeom. Croga BXOJAST MHOTME OCHOBHBbIE 3aKOHbBI, TpU-
HSTBIE B MOCJEBOCHHBIN nepuon (Hanpumep, ®panuuun, OPI, TTopry-
rajluv, HEKOTOPBIX CTpPaH, OCBOOOIMBIIMXCS OT KOJOHUAIbHOU 3aBM-
CUMOCTH). B COOTBETCTBMM C KOHCTUTYLUHMSMMU 3TUX TFOCYAApPCTB B CIy-
yae KOJUIU3UM MEXAY yKa3aHHBIMM HOpMaMM JACHCTBYIOT IPUHIIMATIBI
MEXIyHAPOJHOTO TpaBa W HOPMBI MEXIYHApPOIHBIX IOTOBOPOB, 3aK-
JIIOYEHHBIX TOCYIapCTBOM.

§ 3. Ilopsaaok NPUHATHSA KOHCTUTYOHMA 3apy0OeKHBIX CTPaH,
BHECEHUsI B HMX M3MEHEHMHW U JONMOJIHEHUM

Ilopsicox npunamus kKoncmumyuuil

Kak yxe oTMeuasoch, B CUJYy BaXHOCTH PEryJMpyeMbIX OCHOB-
HBIMA 3aKOHAMM OOIIECTBEHHBIX OTHOIICHMWII, BEPXOBEHCTBA UX IIpeHd-
MMCaHMi, a TakxXe B LIeJIIX o0ecrneuyeHuss MX CTaOMJIbHOCTH yCTaHaB-
JIMBAETCS OCOOBI MOPSIIOK MPUHSITUS KOHCTUTYLMI, BHECEHUS B HUX
U3MEHEHUI U TOMOJHEHUM.

B mepuwonm mocne mpoBemeHus OypXKyas3HBIX MpeoOpa3oBaHUl B
CcTpaHax, Ije OypxXKya3us ojepxKaja pEIIMTENIbHYI0 To0eny Hajm IBO-
PSIHCTBOM, TIPOBOAMBIIMECSI KOHCTUTYLMOHHBIE MPeoOpa3oBaHUsl ObLIU
noafepXaHbl pa3IMYHBIMM CJIOSMU HaceJIeHUsI, BBICTYHAIOIIUMM IIPO-
THUB CTapoOro OOIIEeCTBEHHOIo CTpos. [lepBhle KOHCTUTYLIMM B 3TUX CTpa-
HaxX TIPUHUMAaJINCh, TaKUM O0Opa3oM, Ha OCHOBE HApOTHOTO BOJIEU3b-
SIBJICHUSI, a IOTOMY MX Ha3bIBAIOT HAPOAHBIMH KOHCTHUTYIMsIMH. K HIM
OTHOCSATCSI, HalpuMep, IepBbiec KOHCTUTYLIMOHHBIE aKThl MPpaHLuu.

B TO Xe BpeMms B OOJBIIMHCTBE CTpaH, Iie S9KOHOMUYECKUE IIpe-
00pa3oBaHus Hayadud OCYIIECTBISITBHCA B pe3yJbTaTe KOMIIpOMHCCA
MEXIY pPa3INYHBIMM COLIMAJbHO-3KOHOMUYECKUMHU CHJIAMH, TIPEXKIe
Bcero Oypxkya3ueil M JBOPSIHCTBOM, KOHCTUTYLUMHU OBLIM IIOATOTOBJIC-
Hbl ¥ BBEICHBLI B ACHCTBHME IIO PEIICHWIO KOPOJIEBCKOI Biactv. OHU
ObTM KakK OBl JapoBaHbl MoOHapxaMu. I1o3TOMy WX HA3bIBaIOT OKTPOH-
POBaHHBIMH, T. €. AapoBaHHBIMU. K 11X 4MCITy OTHOCST IpeXHUE KOH-
crutyuuu Janum, Wrtanum, IlIBeuuu, HEKOTOPHIX T€pPMaHCKUX KHS-
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JKECTB, a TakxXe psa ACHCTBYIOIIMX KOHCTUTYLMM, Hanpumep beib-
rum, MoHako.

KonHcTtutyuuu Gosiee Mmo3aHero BpeMeHU, B TOM YUCJIE COBPEMEH-
HbI€, MOXHO pa3JeJMUThb IO MOPSAKY IMPUHSTUS Ha HECKOJIbKO TPYII.
Hau6Gonee TUNMUUHBIM SIBASIETCS MPUHSITAE MX TEM XK€ BBICIIMM Opra-
HOM TMPEeJACTaBUTEIbHON BJIACTU, KOTOPBIA OA0OpSIET MPOCThbIE 3aKOHHBI.
Tonbko masi KOHCTUTYLMIA yCTaHaBJIIMBaeTCs Oocobasi, Oojee CJIOXKHas
npoueaypa. KOHCTUTYLIMOHHBIN TEKCT, KaK IpPaBUJIO, AOJXEH ObITh
0on00peH KBaJIM(pUIIMPOBAHHBIM OOJBIIMHCTBOM BCEX HemnyTaTtoB: 2/3,
3/4, 3/5, a TakxXe yTBEepXAEH TIJlaBoii rocymapctBa. Eciu npu stom
HUKaKWX WHBIX AOTMOJHUTEJIbHBIX YCJIOBUU HE YyCTaHaBJIMBAETCs, TO
TaKWe KOHCTUTYLIMU OTHOCSITCS K YHCJYy TMOKHX.

Ecnn xe HeoOXoaMmMo COOIIOCTU Psifi JOMOJHUTEJIbHBIX YCIIOBUIA,
TO KOHCTUTYLIMM CUYUTAIOTCS XECTKUMHU. B cTpaHax ¢ AByXIlaJlaTHbIM
napjaMeHTOM [Jis1 TPUHSATUS KOHCTUTYLMU TpedyeTcsi ee onoOpeHue
KBaJIMGPUIIMPOBAHHBIM OOJBIIMHCTBOM B OOeMX majiaTaX B OAMHAKOBON
penakiMu, 4To HepeaKo MPUBOAUT K MHOTOKPATHBIM MPOXOKICHUSIM
3aKOHOMNpPOEKTa B Kaxnoi n3 manar. [IpyueM B HEKOTOpPBIX denepanm-
X TIOJIOXKUTEJIbHOE pEelleHUE TapjiaMeHTa HYyXJIaeTcs elle U B OH00-
PEHUU €ro orpeieIeHHBIM YMCIOM CyObeKTOB denepanuu. Tak, B Uuauu
TEKCT HOBOW KOHCTUTYLMM IOJKEH ObITh ONOOpPEH HE MeHee 4eM IIOo-
JIOBUHOW IITATOB, yKa3zaHHbIX B dacTtax A u B Tlpunoxenus Ne I k
nevictBytoneir Konctutyuun. OcHoBHOM 3akoH DPI' 1949 r. 6bu1 mpu-
HST Ha OCHOBE pelleHUs] MPEACTAaBUTEIbHBIX OpraHoB 2/3 3amajaHorep-
MaHCKuX 3eMelib. Patudukanusa 2/3 mratoB TpebGyeTcss M 1Jisl IPUHS -
T HoBoii KoHctutynmu CIIA.

B HekoTOpbIX cTpaHaX HOBasi KOHCTUTYLIMSI CUMTAETCS TIPUHSTOM,
€eCcJIM ee TEKCT OJI0OpsIeTCS B OJMHAKOBOW penakiiuyd ABYMs TIOCJIEN0-
BaTeJbHO M30paHHbIMU HapiameHTamu (I'peuusi, HopBerusi, ®unnsH-
nus, IlIBeuus). B I'peuyin, HanpuMmep, B KaXa0l JieruciaaType 3a TeKCT
HOBOIl KOHCTMTYLIMU JIOJKHBI TPOrojlocoBaTh He MeHee yeM 3/5 Bcero
cocraBa mnapiameHTa. B HopBerum paccMmorpeHue TekKcra HOBOW KOH-
CTUTYLIMM HE AOIYCKaeTCs Ha IOCJeIHUX CECCHUSIX COOTBETCTBYIOILIMX
neruciaaryp CroptuHra. CiaeayeT OTMETUThb, YTO YTBEPXIEHUE HOBOIA
KOHCTUTYLIMU TraBoil rocygapctBa B llIBeuuu m HopBeruu He TpeOy-
eTcsl.

B psine ctpaH HOBble KOHCTUTYLIMM IIOCJIe TPOXOXISHUS MapJia-
MEHTCKOI MpOLEAYypPbl JOJKHBI BBIHOCUTHCS Ha OOIIEHApOAHBIN pede-
pennyMm. Tak, B JlaHUM mocjie MPUHATUS KOHCTUTYLIUU ogHUM DojbKe-
TUHIOM HeOOXOJMMO Ha3HaYMTh BHIOOPEI B HOBbIA DOJILKETUHT, U, €CIIU
TEKCT OCHOBHOIO 3aKOHa OJ00psieTCs UM 0e3 M3MEHEHUSI, OH B Teue-
HME IIEeCTU MeCsSleB AOJIKEH ObITh BbIHECEH Ha pedepeHayMm. 3a HEro
JIOJIXKHO MPOTOJIOCOBaTh OOJIBIIMHCTBO y4YacTBYIOLIMX B pedepeHayme
n He MeHee 40% Bcex u30OuUpareneil, IOCJIE€ 4YEro TEKCT IEPEeaaeTCs
Ha yTBepxXiaeHue MoHapxa. CxomHasi Mo XapakTepy Ipolenypa ycra-
HOBJICHAa IJIsl MpUHATUA KoHcTutynuit Mpmanauu, Mcmanuum, dpan-
muu. Ho Bo ®@paHIMM MPOEKT HOBOW KOHCTUTYLIMUM MOXKET He BBIHO-
cuthbcsd Ha pedepeHaym, "ecau IlpesupgeHTt PecnyGiauku pelnaeT me-
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penath ero Ha paccMmorpeHue IlapiameHTa, CO3BIBAEMOIO B KadecTBe
Konrpecca; B aToM ciydyae IpOEKT II€pEeCMOTpa CUMTAETCS OmOOpeH-
HBbIM, €CJIM cobOepeT TpU MSTHIX MOAaHHBIX ronocoB". He momyckaetcs
MePecMOTpP MPHU IOCIraTeJIbCTBE Ha LIEJIOCTHOCTh TeppuTtopuu. Ha pe-
depeHayMe YTBEpXIAlWCh KOHCTUTYLIMU psiaa adppUKAHCKUX TOCY-
napctB (Hampumep, Cenerama 1963 r., Tamoum 1970 1., KamepyHa
1972 1)), a Takxe KoHcruryums ®uiunmnuH.

ITpuHsSTHE OCHOBHOTO 3aKOHA Ha pedepeHayMe MOXKET MOKa3aThCs
Haunbosiee 1EMOKPATUUHBIM, TIOCKOJbKY OH Of00psieTCs] OOJBIIMHCTBOM
B3pOCJIOIO HAaceJIeHWSI CTpaHbl — 4YJICHOB M30MpaTeJIbHOTO KOpIyca.
OpHako IpW 3TOM CJIEAyeT MMETh B BUAY, YTO M30MpaTessiM IIpemoc-
TaBJISIETCS JIMIIb IPaBO MPOrojiocoBaTh "3a" WM "MPOTUB" TMPOEKTa.
Ho moBnusTh Ha ero coiepXkaHue OHM HUKAK HE MOTYT.

HexkoTopbie oCHOBHBIE 3aKOHBI TPMHUMAIUCH CIIEHMATIBHO N30paH-
HBIMM JJISI TOU LM MpeaCcTaBUTEeNbHBIMU opraHaMu. OHU Ha3bIBa-
JINCh TO-Pa3HOMY: YYPEAUTEIbHBIMU COOpaHMSIMHM, KOHrpeccamu, KOH-
BEHTaMHM, KOHCTUTYLUHMOHHBIMM cOOpaHMSIMM. Tak IpMHUMAaIUCh, Ha-
npuMmep, aeicTBylomue kKoHctuTyuuu ['permu, Wrtamuum, Ilopryramuu,
CIOA, Wupuu, Ilakucrtana, Tamnannma, banrmagem, KoHcTutyuus
YetBeproii pecnydauku Bo @panuuu. Konctutyuus CIIA 6blna npu-
HaTa KOHCTUTYIIMOHHBIM KOHBEHTOM B Mae 1787 1., a 3areM paTtudu-
LIMPOBaHa CHelMabHO U30PaHHBIMU ISl 9TOM 11ed KOHBEHTaMU HITa-
ToB. OHa ObuTa 0100peHa KOHBEHTaMMu 11 IITaTOB MPU HEOOXOAUMBIX 9.

B npakTuke MOXHO OTMETUTb CJy4Yau, KOrga Y4YpeIuTelbHOe
(KOHCTUTYLIMOHHOE) cOOpaHue, BBHIIIOJHUB CBOIO IJIaBHYIO MUCCHUIO, TIpe-
00pa30BBHIBAJIOCH 3aTeM B OOBIYHBIN mapaamMeHT. Ho daimie Bcero oHo,
Oyay4Yu CO3IaHHBIM JJISI OIpede/IeHHON 1IeJM M OCYIIECTBUB €€, pac-
MyCKaJIOCh, U OOBIYHBIM MapiaMEHT M30Mpascsl YXe€ Ha OCHOBE IIpU-
HSTOTO OCHOBHOIrO 3akoHa. OmHAaKO He Bcerga TaKOW ydpeauTesIbHbIi
OpraH OKOHYAaTEeJIbHO MPUHUMAaJI KOHCTUTYLIMOHHBIN TeKCT. B HekoTo-
pBIX CTpaHax OH 3aTeM HampaBiisiicsa Ha pedepeHnyM. IloaTomy yacThb
YUYCHBIX JCIUT yKa3aHHbIC OpraHbl Ha Cy@epeHHble U Hecy8epeHHble.

HecmoTtpst Ha o61mii mpouecc neMoKpaTu3alu nopsiaka mpuHs-
TUSI KOHCTUTYLMM MOCJe BTOPOl MUPOBOW BOMHBI, MOXHO BBIIEIUTH
ellle IBE TPYMIbI, OTJIMYAIOIIMECS HEAEeMOKPAaTUYECKMMHU METOdaMU
MIPUHSTUS OCHOBHBIX 3aKOHOB. K MepBoil 13 HUX CeAyeT OTHECTU KOH-
CTUTYLIMU, KOTOpbIE ObUTM pa3paboTaHbl M JAapOBaHbl METPOIOJUSIMU
CBOMM OBIBILIMM KOJIOHUSIM, ITOJYyYMBIIMM He3aBUCUMOCTb. Ilo cylue-
CTBY, OHM 3aCJYXHMBalOT TOro, YTOObl CUMTATh MX OKTPOUPOBAHHBI-
MM, KaK M DPSIA KOHCTUTYLMIA, mapoBaHHBIX MoHapxamu B XIX cro-
JIETUU.

B TO Xe BpeMsi B HEKOTOpPBIX CTpaHaX, OCBOOOMUBIIMXCS OT KO-
JIOHAQJIBHOM 3aBUCUMOCTH, A€ ObUI YCTAHOBJIEH aBTOPUTAPHBIA MONIU-
TUYECKUI PEXUM M CYLIECTBOBAaJla OJHOINAPTUHHAs CUCTEMA, KOHCTHU-
TyLUM, KaK MpaBWJIO, MOJydyalu MpeaBapuTelbHOE OA00OpeHue Ha
MapTUAHBIX Cbe3daxX WKW CIELMaJbHO CO3bIBAEMBIX MAPTUHHBIX COBE-
AHUAX, a UX O(GUIIMAIBHOE YTBEPXIEHHE HOCHJIO 4ucTo (PopMaib-
HBIA XapakTep.
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Tlopsidok enecenusi 6 KOHCMUMYUUU
U3MEeHeHUIl U OONOAHEeHUll

B nenom psae rocynapcTB BHECEHUE M3MEHEHUI U JOIOJIHEHUI B
KOHCTUTYIIUIO OCYIIECTBIISIETCS MO TEM Xe IPOLEAYPHBIM IpaBUIaM,
YTO W TMPUHSITHE HOBOW KOHCTUTyUMU. TeM He MeHee Jaxe B ITUX
CTpaHaX MMEIOTCS OIpelnesIeHHbIEe OCOOCHHOCTH B IPUHITHU KOHCTH-
TYLIMOHHBIX NONpaBok. Tak, MOMpaBKW, OTMEHSIOIINE T€ WM UHbIE
CTaTbM KOHCTUTYILIMM, a TaKXKe SIBJISIONINECS TOTMOTHEHUSIMUA K OCHOB-
HOMY TEKCTY, HE HOJIKHBI BECTH 3a COOOI M3MEHEHUSI HyMepaluy Ipe-
KHMX CcTaTeil, TjaB, pa3nenaoB. [JlomomHuTenbHBIE pa3aenabl, IJIaBHI,
CTaTbU IOJK/IIOYAIOTCSI K OCHOBHBIM MOJ 3HAa4ykoM "mipum". PsgoMm c
HOMepaMM OTMEHEHHBIX pa3desioB, IJ1aB, CTaTeil MaloTCs yKa3aHus 00
HMX OTMEHE.

B HEKOTOpBIX KOHCTUTYLMSIX COACPKMTCS 3allpellieHue BHOCUTh
M3MEHEHUs, 3aTparuBalolire 3aKpeIUICHHbIE B HUX KOHCTUTYILIMOHHBIE
npuHLunel. Tak, konctutyuuu Ipetun, Mranun, @panuuu, Akupa
BKJIIOYAIOT B ceOsl CTaTbM, KOTOpHIE 3alIpellaloT OTMEHY pecIryOJiu-
KaHcKoit ¢opmbl mpasieHusi. [Tomumo 3toro KoHctutyuusi Amkupa
HE IOMyCKaeT IepecMOoTpa CTaTell, YCTaHaBIMBAIOIIMX T'OCYIapCTBEH-
HYyIO PEJIMTHIO, OCHOBHBIE IpaBa M CBOOOIBI, 1IEJIOCTHOCTh HALMOHAJIb-
Hoii Tepputopun. Koncturyuus I'penun 3ampeinaer Takxke MepecMoTp
cTaThy, MpoBO3rialiatolieid cBodomy coBectd. OCHOBHbIE 3aKOHBI He-
KOTOpPBIX (hefepallnii He OOIyCKalT U3MeHeHUs (peaepaTUBHOUN dop-
Mbl TOCYJAPCTBEHHOIO YCTPOMCTBA.

Oco0bIit, Oonee CIOXHBINA IO CPaBHEHUIO C APYTMMU pasiaenaMu
MTOPSIIOK BHECEHMS M3MEHEHW# ycTaHOBIIEH cT. 235 HoBoit KoHcTHTy-
uuun ITonbimm B otHomieHuu pasn. I, II u XII, kotopsle 3akpensiioT
OCHOBHbIC MPUHIIAIIBI OOIIECTBEHHOIO M TOCYIapCTBEHHOIO CTPOs, OC-
HOBHEBIC IIpaBa M CBOOOIBI YejloBeKa M IpaxkAaHMHA U MOPSIIOK BHECEe-
Hus usmeHeHunii B Koncrurynuio. B ciydyae omo0peHunst B KOHCTUTYIIMOH-
HoM nopsinke CeiimpMm 1 CeHaToM M3MEHEHMII, BHOCUMBIX B YKa3aHHEIC
pas3nenbl, CyObeKThl KOHCTUTYLIMOHHON MHUIIMATUBBI — 1/5 4acTh mery-
tatoB Ceitma, CeHar wiu IIpe3uaeHT — MOryT B TedeHMe 45 nHel mocie
3TOrO IMOTpedoBaTh OT Mapmiaia (mpencenatenst) CeliMa Ha3HAYEHMS pe-
depeHaymMa, KOTOPLIA JOJIKEH ObITh MPOBeAEH B TeueHue 60 aHEit.

MOXHO BBIIEIUTh TaKXe T€ KOHCTUTYLMU, B OCHOBHOI TEKCT
KOTOPBIX HE BHOCSTCS HUKaKMe ITornpaBKu. [IpmHUMaeMble KOHCTUTY-
LIMOHHbIE JOIOJHEHUSI WM M3MEHEHUS! BKJIIOYAIOTCS OTHCAbHBIMU I10-
IIpaBKaMM K TEKCTY OCHOBHOIO 3aKOHA. DTO OTHOCHUTCS, Halpumep, K
Konctutyuusm CIIA ¥ KOHCTUTYLIMSIM TIPEXHUX COLIMATUCTAYECKUX
pecryonmuk YexocnmoBakum m FOrocmasmu. Tak, mociie mpeobpasoBa-
Hus YexocnoBakuu B Denepaunio 3aKoH o (eaepaTUBHOM rocyiap-
CTBEHHOM YCTPOMCTBE 3TOM peciyOJnKu Obul BKIOYeH B KoHcTuUTy-
LIMIO OTHEAbHBIM TeKCTOM. HeM3MEeHHBIM OCTaeTcsi TEKCT OCHOBHOIO
3akoHa B CIIIA. U3meHeHud u mononHeHus K KOHCTUTYLIMM BKiIIOYa-
I0TCSI OTJIEJIbHO B Ka4eCTBe ITONPaBOK K Hell. B HacTosliee BpeMs npu-
HATO 27 TaKMX IOIpPaBOK.
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EcrecTBeHHO, YTO B OTHOLIEHUU TeX KOHCTUTYLIMIA, KOTOPbIC IIPU-
HUMAaINUCh CIIEIMATbHBIMU YUPEIUTEIbHBIMU COOpaHusIMU (KOHTIpecca-
MM, KOHBEHTAMM), YCTaHOBJIEHA MHasl IIpolieaypa BHECEHMsI M3MeHe-
HUii 1 gornoyiHeHui. Tak, B UTanum 3aKOHBI, U3MEHSIONINE WIN TOTOJ-
Hsone KoHCTUTYLMIO, IPMHUMAIOTCS B KaXKIOM M3 IajaT IOCIe IBYX
TOJIOCOBAaHMI, IIPOBEACHHBIX C IIPOMEXYTKOM HE MEHee TpeX Mecs-
1I€B, 1 OJ00peHUsI aOCOMIOTHBIM OONBIIMHCTBOM KaxkIOi M3 IayjaT Ipu
BTOpPOM royiocoBaHur. OHU BBIHOCATCS Ha pedepeHayM MO TPeOOBAHUIO
He MeHee 1/5 uneHoB omHoi u3 nmasat win 500 Teic. U3bUpaTeneit uin
HE MEHee YeM IISIThI0 O0JIACTHBIMU COBETAMMU.

JIOBOJIbHO CJIOXKHOW SIBJISIETCSI TMpolieaypa BHECEHUsI MOMPaBOK B
Koncturyuuio CIIA. KoHcTUTyLUST TOIMyCKaeT BO3MOXHOCTb IPUMEHE-
HMS YeThipex pas3HbIX npouenyp. Ho Ha mpakTukKe UCHOJb3YeTCsl TOJIbKO
ormHa n3 HuX. CHavana KoHrpecc mprHUMAaeT IOIpaBKy 2/3 roiocoB Kax-
JIOil U3 majaT. 3aTeM OHA JIOJDKHA ObITh paTU(UIIMpOBaHA HE MEHEe YeM
3/4 3akoHOAATEIbHbIX cOOpaHuii mTaroB. KOHCTUTYLIMS AOMyCKaeT, Of-
HaKo, MPUHSITUE TOMpPaBKU creluaibHOo co3BaHHbIM KoneHtom CIIIA
(mo TpeboBanmio 2/3 mratoB) M 3/4 3aKOHOMATEIBHBIX COOpaHWIA IITa-
toB, MO0 Konrpeccom CIIA M KOHBEHTaMH INTATOB, JIMOO KOHBEHTOM
CIIA v KOHBEHTaMU IITaTOB.

§ 4. IIpaBoBas oXpaHAa KOHCTUTYUHUM.
KoHCTUTYIIMOHHBIIA KOHTPOJb U €ro BHIbI

Ilpasosas oxpana koncmumyuyuu

BaxHocTh perympyeMbIX KOHCTUTYLIMEH OOILECTBEHHBIX OTHOIIIE-
HMIi, HEOOXOAMMOCTh OOCCIIEUCHUSI €€ BEPXOBEHCTBA B CUCTEME IIpa-
BOBBIX aKTOB, COOTBETCTBUSI MHBIX aKTOB M MX HOPM HOpPMaM KOHCTHU-
TYLIMH TpeOyeT M ee 0co0oii MpaBOBOM oxpaHbl. Takas oxpaHa HaIlpaB-
JIeHa Ha JOCTMKEHHE ITIPeKIe BCEro HEe3bIOJIEMOCTH OOILIECTBEHHOIO U
TrOCYIapCTBEHHOIO CTPOsI, 3aKPEIUIEHHOr0 B OCHOBHOM 3aKOHE COOT-
BETCTBYIOIIIEH CTpaHBI, CTAOMJIBHOCTH ITPABOBOTIO CTaTyca JIMYHOCTH,
Ha HEYKJIOHHOE BBITIOJIHCHWE HOPM KOHCTUTYLIMM BCEMU CYOBEKTaMU
KOHCTUTYLIMOHHOTO ITIpaBa: TOCYJapCTBEHHBIMU OpPTaHU3AUSIMU U UX
JIOJDKHOCTHBIMU JIMIIAMU, OOIIECTBEHHBIMM OpPTaHM3aLUSIMU, HOPUIUA-
YeCKMMHU ¥ (QU3NYECKUMM JIUIAMH, T. €. Ha OOCTVZKEHUE KOHCMUMY-
UUOHHOCMU NPABONPUMEHUMENbHOU NPAKMUKU.

ITon mpaBoBoii OXpaHOii KOHCTUTYIIMH CJI€IyeT TIOHUMAaTh COBO-
KYINIHOCTb CPEICTB M CIIOCO00B, C NMOMOIIbI0 KOTOPBIX IOJIZKHO JTOCTH-
raTbCsl CTPOroe COOII0JAEeHHE PEeKMMA KOHCTUTYIIMOHHOH 3aKOHHOC-
TH, COOTBETCTBHE KOHCTUTYIIUM BCEX JIPYTMX NMPABOBBIX AKTOB, NMPH-
HMMAEMBIX TOCYJAPCTBEHHbIMH OpPraHAMM, COOJIIOJIEHHE NPHHIHNA
HENPUHSATHS WM OTMEHbI yiKe NMPUHATHIX HEKOHCTUTYIMOHHBIX Mpa-
BOBBIX AKTOB, A TAKXKe UX OTIEJbHBIX HOPM.

B mepuwonm neicTBUSI TEPBBIX KOHCTUTYLUN OYyp:Kya3HBIX TOCY-
JapcTB, NpUHATHIX B XIX cTojeTuM, cneluaibHble CIIOCOObI MX IIpa-
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BOBOI OXpaHbl, KaKk TpaBujio, OTCyTcTBoBaiu. [IpaBoBasi Teopus u
MpakTUKa OCHOBBIBAJIMCH Ha TOM, YTO TapjiaMeHT caM JOJIKEeH obec-
MeYnBaTh KOHCTUTYIIMOHHOCTh MPUHUMAEMbIX UM 3aKOHOB U CJEAUTH
3a Te€M, YTOObI JPYrve rocylapCTBeHHbIE OpraHbl JeWCTBOBAJIU B CTPO-
TOM COOTBETCTBUM C MPUHLUUIAMU U HOPMAMU KOHCTUTYLIUU.

Taxkoit moaxof CyliecTBYeT B HEKOTOPBIX FOCYIapCcTBaX U JO CUX
nop. Tak, KOHCTUTyUMOHHas1 Teopus JlrokcemOypra, HumepraaHmos,
Ounangaaum, LlIBenMm MCXODWT M3 TOTO, YTO ITOCKOJBKY IMapjaMeHT
3aHMMAET BBICIIEE MECTO B CHUCTEME TOCYIapCTBEHHBIX OPraHoB, TO
HaJl HUM HE MOXET CTOSITb HUKAKOW IPYroil opraH, KOTOPBIA OCyIle-
CTBJISIT Obl KOHCTUTYIIMOHHBIN KOHTPOJIb. [103TOMY TOJIbKO MapjaMeHT
BIIpaBe PelIUTh CyAb0y 3aKOHa, MPOTHMBOpeYallero KOHCTUTyuu. Cymnbl
00s13aHBI OCYIIECTBJISATh KOHTPOJIb TOJBKO 32 3aKOHHOCTBIO aKTOB MC-
noJiIHuTeAbHOM BiacTu. Tak, cr. 120 Koncturyuuu Hunepianmnos ycra-
HaBauBaeT: "KOHCTUTYLIMOHHOCTh aKTOB TMapjaMeHTa U JOTOBOPOB He
MOJJIEXXUT KOHTPOJIIO CO CTOPOHBI CYIOB".

Ho mipu 3ToM B Takux crtpaHax, kKak IlBeuwss, ®uunsguous, Ka-
Hajla, MapjaMeHT W TPaBUTEJbCTBO BIIpaBe IMPeABAPUTEIbLHO TPO-
KOHCYJIbTUPOBAThCSl B CIELMAJIbHOM opraHe wiu B BepxoBHOM cyre,
YTOOBI TIOJIYUUTh €ro 3akjuyeHue MO BOIMPOCY O KOHCTUTYLMOHHOCTU
MOJIEKAIIEr0 pacCMOTpeHMIO 3akoHomnpoekTa. B IlIBennu, Hanpumep,
TaKUM OPTraHOM SIBJSIETCS 3aKOHOAATEJbHBIA COBET, COCTOSIIIWMN U3
yieHoB BepxoBHoro m BepxoBHOro aaiMWHUCTPATMBHOTO cyaoB. OmHa-
KO OKOHYaTeJbHYI0 CyIh0y 3aKOHOIPOEKTa pelllaeT Bce-TakKu mapJia-
MEHT.

B XIX crojetunm TOJBKO B HEKOTOPBIX CTpaHax (Hampumep, B
CIIA) cynbl mpucBowIn cebe MpaBO HEMPUMEHEHMUs MPU paccMOTpe-
HUU KOHKPETHBIX JeJ MPaBOBOT0 aKTa Ha OCHOBaHUU €ro MpoTUBOPE-
yusi koHcTuTyluMu. B CIHIA cynbl mTaToB mepBbIMU MPU PaccMOTpe-
HUM YTOJJOBHOTO WJIM TPaXIaHCKOTO Jiejla CTaJli pelraTh BOIMPOC O
HEMPUMEHEHUU 3aKOHa B cJiyyae MPU3HAHUS €r0 HEKOHCTUTYLMOH-
HbiM. BepxoBHbiit cyn CIIIA BrnepBbie BOCHPUHSI 3TY MPaKTUKY B
1803 r. B HacTosiiiee BpeMsi OH B 00s513aTeJIbHOM TOPSIAKE paccMar-
pUBaeT BOIPOC O KOHCTUTYLIMOHHOCTM akToB KoHrpecca, ecim 3To
BBITEKAET U3 pEIIeHUs], MPUHSATOTO OKPYXHBIM WJIU aneJUTSIIIUOHHBIM
cynioM. C 1848 r. KOHCTUTYLMOHHBI HaA30p CTajl MCIOJb30BaThCS B
IBeiinapuu.

B nanbHeiineM, ocoOEHHO Ha COBPEMEHHOM 3Tafe, B pasjiuyHbIX
cTpaHax ObulM pa3dpaboTaHbl JMOO BHEIPEHbI B MPAKTUKY cCaMble pa3-
HOOOpa3HbI€ CIIOCOOBI MPAaBOBOI OXpaHbl KOHCTUTYIIMU. HekoTopsie u3
HUX 3aKpeTJIeHbl B CAaMMX TEKCTaX OCHOBHOIO 3akKoHa. Bo MHorumx ro-
cylapcTBax CO3/[aHbl CelMalibHble OpraHbl KOHCTUTYLUMOHHOTO KOHT-
pouis.

OpeaHbz KOHCMUMYUUOHHO20 KOHMpPOAs U e2co 6uU0bL

CYLL[CCTBy}OT pa3JInM4YHBIC OpraHbl, KOTOPLIC noay4uiu WIW HNpU-
ceounu cebe IpaBoO OCYHICCTBJIICHUA KOHCTUTYHMOHHOIO KOHTPOJIA.
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K uuciy mepBbIX OTHOCSITCSI Cyabl OOLIEH HOPUCAMKIMHA, KOTOPBIE
pelaoT BOIPOC O KOHCTUTYLMOHHOCTU MPAaBOBBIX aKTOB B CBSI3M C pac-
cMoTpenreM KoHkperHoro aema (I'peumst, Jdanms, Hopserus, SImonwms,
CIIIA, Mekcuka, UHnust u psn apyrux ctpaH). Tak, Ha ocHoBe cT. 93
Konctutyumu I'peunu cyabl He 00s3aHBI TTPUMEHSITh 3aKOH, COIepKa-
HMe KoToporo mpoTuBopeuutT KoHctutyuuu. OmHako B JlaHum, Kpome
TOrO, JOIYCKAIOTCS TaK Ha3blBaeMble "MCKW O MPU3HAHUM", B KOTOPHIX
TO WJIM MHOE JIMILIO OCIIapyMBaeT KOHCTUTYLIMOHHOCTh MPaBOBOTO aKTa Ha
TOM OCHOBaHUM, YTO B TIOCJENYIOLIEM 3TOT aKT MOXET HapylIUTb €ro
npaBa. B GOJbIIMHCTBE TaKMX CTpaH OKOHYATEJIbHOE pellieHre BBIHOCUT
Bepxousrii cyn. Hanmpumep, cr. 81 Koncrurynun SlmoHnm yctaHaBiIn-
BaeT: "BepXoBHBII cyn SIBISIETCSI CYIOM BBICIIEM WHCTaHIIMU, TOJTHO-
MOYHBIM pEIIaTh BOMPOC O KOHCTUTYLMOHHOCTU JIIOOOTO 3aKOHA, TMpH-
Ka3za, MpeanucaHus WIK Ipyroro opUIMaJIbHOIO aKTa'.

B psanme crpan (Mpnangust, Komrym6ust, BeHecysia) mpaBoM Ipo-
BepKM KOHCTUTYIIMOHHOCTU HajlesjeH ToJibko BepxoBuwiid cyn. B Takom
cyJae yKa3aHHBI BOIIPOC paccMaTpUBAETCSl HE B CBSI3M C KOHKpPET-
HBIM JIEJIOM, a MO TPEACTABICHUIO OMNpeAe]eHHOro roCcyIapCTBEHHOTO
opraHa — TIpe3ulieHTa, TapjaMeHTa, MpaBuTeabcTBa. B WpnaHauu,
HampuMep, COmTacHo cT. 26 KoHCTWTYyImMH, Tpe3maeHT MOXET TOocie
KOHCY/IbTalluU ¢ TocyapcTBEHHBIM- COBETOM NepenaTh 000 3aKOHO-
MPOeKT (KpoMme (pMHAHCOBBIX U KOHCTUTYLIMOHHBIX) B BepXxoBHBIi cyn B
LIeJISIX TIOJIyYeHUsI ero 3akJIloueHUs O TOM, He MPOTUBOPEUUT JIU OH
WA OTHEebHbIE ero mosioxeHuss KoHcTutyuuu.

B HEKOTOPBIX KOHCTUTYLHMSX COAEpKATCs HOPMbI O CO3JaHUU U
KOMIIETEHIIMHN CHEeNMAIbLHBIX CYI0B MO MPOBepPKe KOHCTUTYIIMOHHOC-
TH HOPMATHUBHbIX aKTOB (ABcTpus, I'peuus, Mcnanus, Ilonbiia,
IMopryranusa, ®PI' u np.). OHu o6pa3yoTcs B ocoboM mopsiake. Tak,
Koncrutyumonssiii cyn Mcnanuu HazHadaeTcss Koponem no nmpeacrtas-
nennto Konrpecca, Cenara, IlpaButenbcTBa, I'eHepanbHOro coBeTa
cyneoHoit BiacTu. KoHcTUTYIIMOHHBINM cyn ABcTpumn obpasyetcs Ilpe-
3UJCHTOM T0 TipeacTaBieHUo PenepaibHOro MpaBuTeabcTBa, Haru-
oHasibHOrO U PenepanbHOro coBeToB. IIpu 3TOM 171 Ha3HAUYEHUS CY-
b€l HEOOXONMM JOBOJIbHO 3HAUYMTEJbHBIN CTaX OPUIAYECKON pabdo-
Thl. B oT/IMYMe OT WIEHOB Cy/l0OB 00IEel IOPUCIUKIIMYA OHU HAa3HAYaOTCS
Ha oMpeJe/ieHHbI CPOK, a B HEKOTOPBIX CTpaHax COCTaB TaKOro cyaa
OOHOBJISIETCS TIO YaCTSIM.

C mnpeioXeHUsIMU TI0 BOIMPOCY O HEKOHCTUTYIITMOHHOCTU HOpMa-
TUBHOTO aKTa MOTYT OOpalllaThCsl OpraHbl W JivIla, YKa3aHHbIC B KOH-
CTUTYLIMU WIK B 3aKOHEe 00 3ToM cyne. Tak, B KOHCTUTYIIMOHHBIN TpU-
oyHan Ilonbplim 3TUM OpemsioXeHusl BIpaBe HampaBisaThb [Ipe3uaeHT
pectryonmukm, Ilpencematens Ceiima m Cenarta, Ilpencemartens mmpaBu-
TeJbCTBA, TpeiaceaaTe/d BBICIIMX CyIoB pecrnyonvku, Ilpencemarenb
BepxoBHoil manaTtel KoHTpossi, ['eHepaibHBIl mpokypop, 50 memyrta-
ToB uau 30 ceHaTOpoB, YMOJHOMOYEHHbBIH IO TpakTaHCKUM IpaBaM.
Takum 00pa3oM, BONPOC O HEKOHCTUTYLIMOHHOCTM paccMaTpuBaeTcs
BHE CBSI3M C KOHKPETHBIM YTOJOBHBIM WJIM TPaXkIaHCKUM JIeJIOM, Ha-
XOASIIMMCS B Cyle OOIlel IOpUCAUKIIUU.



76 I'mapa 3. KoHcTutylmu 3apyOeXHbIX CTpaH

ITocTaHOBIIEHME TAaKOTO Cyla O HEKOHCTUTYLIMOHHOCTU IIpaBO-
BOro aKTa WM OTOEJIbHOM €ro HOPMBI O3HA4yaeT MX OTMEHY C MO-
MEHTa pEIIeHUSI KOHCTUTYLUMOHHOIO Cyda WM YCTaHOBJICHHOTO WM
cpoxka.

Kaxk mpaBuiio, crnenmaabHble OpraHbl KOHCTUTYIIMOHHOTO KOHTPO-
JISI pacCMaTpMBAIOT HE TOJBKO 3aIPOChl O KOHCTUTYLIMOHHOCTH HOP-
MaTUBHBIX aKTOB M MEXAYHApOMHBIX JOroBopoB. B MX komMmeTeHIUM
HaxomuTcs W psia apyrux nmein. Hampumep, PenepaibHblili KOHCTUTY-
LIMOHHBIA cyn ['epMaHUM MpaBOMOYEH TaKXKe pellaTh BOIPOCHI TOJIKO-
BaHUSI KOHCTUTYLIUM, COOTBETCTBUS IIpaBa 3eMJIM (pemepaibHOMY 3a-
KOHY B c(epe KOHKYpPUPYIOLIEIr0 3aKOHOAATEJIbCTBAa, paccMaTpUBacT
KOHCTUTYLMOHHbBIE KaJoObl (DM3MYECKUX JIUIl B CBSI3M C HapylleHUEM
MX TIpaB, XKajJoObl OPraHOB MECTHOTO CaMOYIIpaBJIEHHUS IO ITOBOMY Ha-
pYLIEHUSI 3aKOHOM IIpaB Ha caMOYIpaBJeHUE, IPOBEpsieT KOHCTUTY-
LIMOHHOCTb HESITENbHOCTU IOJUTUYECKUX NapTUl. DTOT Cyl BIpaBe
IIPUHUMATh ITIOCTAaHOBJIEHUSI 00 OTCTpaHEHUHU OT Ho/pkHOocTU Ilpe3uaeHTa
PecnyOnuku 3a ymbinuieHHOe HapymieHue MM OCHOBHOIO 3aKOHa U
JIPYTUX 3aKOHOB, €CJIM JIeJI0 BO30yXKIeHO OomHOM M3 manat IlapiameH-
Ta, 00 OTCTpaHEHUM OT IOJDKHOCTU (hbelepaibHOrO CyAbd B CiIydae
HapyiieHUsI UM OCHOBHOIO 3aKOHAa WIM IIOCSITaTeJIbCTB Ha KOHCTUTY-
LUOHHBIN cTpoit ['epmannm.

B HekoTOphIX CTpaHax CO3malOTCS HecyldeOHble OpraHbl KOHCTH-
TYLMOHHOTO Haja3opa. KoHCTUTYIMOHHBIN coBeT PpaHLMU COCTOUT U3
9 coBeTHMKOB, Ha3HayaeMbIX [Ipe3umeHToMm PecryOnuku u mpeacena-
TensiMu obeux manaTt IlapnamenTta (mo 3 wieHa). Kpome Toro, B ero
cocTaB BXOAAT ObIBIIME Tpe3uaeHThl Pecryonmku. [IpoBepka KOHCTH-
TYLIMOHHOCTU OPTaHWYECKUX 3aKOHOB B OTJUYUE OT KOHCTUTYLIMOHHBIX
CYIOB OCYILIECTBJISIETCS 30eCh N0 uX mpomyibrauuu [IpesumeHToM, a
periaMeHTOB ITajiaT — OO0 UX IMpuUMeHeHMs. B cilyyae mpu3HaHus akTa
HEKOHCTUTYLIMOHHBIM OH He MOXeT ObITh Ttoanucad I[1pesuaentom. Io-
MHUMO 3TOTO B KOMITETeHILIMI0O KOHCTUTYIIMOHHOTO COBETAa BXOAUT IPO-
BepKa MpaBWIbHOCTU M30paHus Ilpe3uaeHta Pecrybivku, AemyTatoB
M CEeHaTopOB, IpoBeneHUsT pedepeHayMa (B ciydae, €CId pe3yabTaThl
BBIOOPOB WM pedepeHayMa OCIapuBaioTCs).

CylecTBYIOT iBa BUJa KOHCTUTYIIMOHHOIO KOHTPOJIS: TIpeaBapu-
TeJbHBIM M nocienyolvii. IlpexBapureabHblii OCyIlleCTBAsIETCS JMOO
0 TIPUHATUS 3aKOHa ITapJIaMEHTOM, JMOO IOCNIe €ro IPUHSATHUSI, HO
IO TIOAIMMCAaHMS TJIaBOM rocymapcTB. B obomx ciydasix KOHTPOJIb SIBJIS -
eTcs Kak Obl OMHOM M3 CTaauii 3aKoHoAaTeJbHOro mpoiecca. Ho ecau B
MEPBOM — 3aKJIIOYEHUE OpPraHa, OCYLIECTBJISIIOLIETO KOHTPOJb, HE HO-
CUT Ui MapjlaMeHTa 00s3aTelIbHOro XapakTepa, BO BTOPOM — IIpH-
3HaeTcs 00s3aTelIbHBIM (Kak Bo PpaHIum).

IMocaenaywommii KOHCTUTYUMOHHBI KOHTPOJIb TMpEICTaBisieT CO-
0oli MPOBEPKY yXe€ BCTYNUBIIMX B 3aKOHHYIO CUJIYy HOPMATMBHBIX aK-
TOB Ha IpeIMeT MX KOHCTUTYIMOHHOCTH. Ecin OH ocyliecTBiseTcs
cylaMu oOlIeH IOPUCIUKIIUU, TO (hOPMATbHO HOPMATUBHBIM akT, MPU-
3HAHHBIM HEKOHCTUTYLMOHHBIM, HE OTMEHSIETCSI, HO B CyJax IIpH pac-
CMOTpPEHUM KOHKPETHBIX NeJ OH He IpuMeHsercsa. CrelualbHbIe Xe
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CyIbl, Ha KOTOpPBI€ BO3JIOXKEH TAKOM KOHTPOJIb, 00Jagal0T MpPaBOM OT-
MEHBI HEKOHCTUTYLIMOHHOI'O aKTa.

PaznnyatoT Takxke opMaabHBIM M MaTepUaJbHbII BUIBI KOHTPO-
J1s1. DopMAaIIbHBINA 3aKITIOUACTCST B TIPOBEPKE COOTIOACHUS YCTAHOBJICH -
HBIX ITPOLEAYPHBIX MPAaBUJI PACCMOTPEHUS U MPUHITUS HOPMATHUBHOIO
aKTa, CTaBIIEro OOBEKTOM KOHCTUTYLIMOHHOIO KOHTpPOJS, a MaTepHu-
QIbHBI — B MPOBEPKE KOHCTUTYLIMOHHOCTH CaMOI'O COAEPXKAHUS CO-
OTBETCTBYIOIIETO IPABOBOIO aKTAa WJIM OTACJbHBIX €r0 ITOJOXEHUM.

Ha ocHoBaHUM TOro, KakKMMM OpTraHaMy MpPOBepPsSeTCs] KOHCTUTY-
LMOHHOCTb HOPMAaTHMBHBIX AKTOB, HEKOTOPbIE T'OCYIApCTBOBEIbI BBIIEC-
JISIIOT IeleHTpaJIu30BaHHBIN M [eHTpaIn30BaHHBIN KOHTPOJb. Eciim oH
OCYIIECTBISIETCS CylaMu OOIIeH IOPUCOMKIIMU, TO €ro Has3bIBaloT [e-
HEHTPAIM30BAHHbIM, UM aMepUKaHCKMM. Eciau ke KOHTpoJb 3a KOH-
CTUTYLIMOHHOCTBIO BXOAUT B KOMIETEHIMIO CIIELHUAILHOIO cyda JUOO
TOJIBKO BepxoBHOro cymga, TO €ro OTHOCST K HEeHTPAJM30BAHHOMY,
WA €BPOIEHCKOMY BUIY.

[losuTnBHOE 3HAYEeHME KOHCTUTYLIMOHHOTO KOHTPOJISI 3aKJIo4a-
€TCS B TOM, YTO OH HaIlpaBJIEeH Ha YKPEIUJIEHUE CYIIECTBYIOIIETO B
CTpaHE KOHCTUTYLUMOHHOTO CTPOSI, KOHCTUTYLIMOHHOW 3aKOHHOCTH, Ha
3allUTy MpaB U 3aKOHHBIX MHTEPECOB JTUYHOCTHU. B TO XKe BpeMs Heb3s
HE OTMETUTb, YTO B OTIECJbHBIX CIy4asiX U B OINPENCICHHBIC MEPUOIbI
B XXVM3HM TE€X WIM UHBIX CTpaH OH UTPaJl HETaTUBHYIO POJIb, HAIIpUMEDP
ObUI MCIIOJIb30BaH JJISI OrpaHWYEHUs IpaB mapjiaMeHTa. Ero pojb Bo
MHOIOM 3aBMCUT OT COCTaBa OCYIIECTBJISIIOIIETO €ro opraHa, OT CylIle-
CTBYIOILIE B CTpaHE COLMAJbHO-IOJIUTUIECKON OOCTAHOBKU.
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KOHCTI/ITYL[I/IOHHBIG IIpaBa " CBOOOIbI I'paXxaaH

IMomoxeHre TUYHOCTH B OOIIECTBE, OCHOBHBIE IIpaBa, CBOOOIBI 1
00513aHHOCTU TpaxJaH peraiaMeHTUPYIOTCS HOPMaMM KOHCTUTYLIMOH-
Horo mpaBa. OOecrieyeHue TMpaB U CBOOOM TpaXkaaH COCTaBJISET IJIaB-
HBII CMBICIT JAEMOKPAaTHUYECKOrO MPAaBOBOIO TOCYIapCTBa, HO CTeIeHb
Pa3BUTOCTU 3TOr0 MHCTUTYTa OOYCJIOBJIEHAa MHOTMMU OCOOEHHOCTSIMU
COLIMAJIbHO-39KOHOMMYECKOTO ITOJIOXKEHUS, IMOJUTUYECKOrO pexXuMa B
Kaxgoit crpane. IlpaBa m cBoOOABI Ipy0O MOMUPAIOTCI B TOTATMTap-
HBIX TOCYJAapCTBaX, OHW JIUIIEHBI HEOOXOAUMBIX TapaHTUIl B pa3BUBa-
ommxcss crpaHax. IIpobiiema 3alIMTHI MpaB M CBOOOI OCTaeTCS aKTy-
aJJbHOM M BO MHOTMX Pa3BUTBLIX AEMOKPAaTUUYECKUX TOCYHapCTBaX.

§ 1. I'paxxmancTBO B pa3BHUTBIX
H oCBOOOAMBIIMXCA cTpaHax. IToHATHE rpa’kKIaHCTBA

Baxneiiell mpeanochUiKoi MpUoOpeTeHUsT YeJIOBEKOM BCEX yCTa-
HOBJICHHBIX 3aKOHAMM IIpaB U O0SI3aHHOCTEH B TOCYIapCTBE SBIISIETCS
rpaxkaaHcTBO. [1oa rpazKaaHCTBOM MMOHUMAIOT YCTOMYMBYIO MPABOBYIO
CBSI3b JIMIA C JAHHBIM TOCYJIapCTBOM, T. €. NMPU3HAHUE TOCYJAPCTBOM
3TOr0 JIMIIA B KAYEeCTBE MOJHOMPABHOIO CyOBHEKTAa BCeX NpaB U 00s-
3aHHOCTeld. PeryiupoBaHue OTHOILIEHWI, CBA3aHHBIX ¢ MPUOOpeTeHHEeM
M yTPaToOi TpaxkJaHCTBA, OTHOCUTCS K YUCIY MPEepOraTuB rocyJapcTBEH-
HOI BJIACTU, BBITEKAET M3 NMPUHIMUIA TOCYIAPCTBEHHOTO CYBEpEeHUTETA.
CocrosiHMe TpaXIaHCTBa CO37aeT TMpaBa W OO0SI3aHHOCTHU JUJISI JIla He
TOJIKO Ha TEPPUTOPUM JAHHOTO ToCyJapcTBa, HO U 3a pyDeskom.

B HEKOTOpPBIX MOHAPXMYECKUX TOCYyIapCTBaX YMOTPeOJseTcs Tep-
MUH "TOAJZAHCTBO", KOTOPBIM (OpMAJbHO YCTaHABIMBACT JIMIHYIO
BEPHOCTh MOHApXy, HO (haKTHUYECKM YXe JaBHO paBHO3HAYEH Tpax-
JaHCTBY. [IpakTMyecKM B KaXXIOM TOCydapCTBE IPOXMBAET HeMaso
JIONEi, He SBISIOIIMXCS TrpaxiaHaMW TaHHOTO TOCYdapcTBa, HO
MOJIB3YIOIIUXCS OMpeNeIeHHBIMU TpaXXITaHCKUMU TpaBamu. OOHAKO B
MOJIHOM O00beMe TIPaXIAHCKUMM TIpaBaMM, a CleAoBaTeIbHO, U TIpa-
BOBOM 3alllUTON CBOMX TIpaB o00JamaroT Juila, WMEIIIUe 3aKOHHO
odopMIIeHHOE TpaXkIaHCTBO.

Hns mopasisioliero OOMBIIMHCTBA JIIOAE B KaxXOoil cTpaHe yc-
TaHOBJICHME TpaXXJAaHCTBa He IMPEACTABIISIET YEro-To CJIOXHOIo, TakK
KaK OHM SIBJISIFOTCS TpaXkJaHaMUu JTAHHOTO TOCYAapCTBa C CaMOTO POX-
JIeHUSI U COXPaHSIIOT 3TO TMPaBOBOE COCTOSIHUE Ha TPOTSXKEHUU BCeid
ku3HU. OIHAKO B COBPEMEHHBIX YCIOBUSX, U IPEXIE BCEro BCIEM-
CTBHME pacTylleil MHTepHAIMOHAIW3allM¥ MUPOBOTO XO3SHCTBa, BO3-
HUKAIOT pa3IMYHble MUTPAIIMOHHBIC TIOTOKU, T. €. MepeMelleHusT 60Jb-
LIMX TPYIN JIOAe U3 OTHOM CTpaHbl B APYryl. 3a cYeT MPUTOKA UM-
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MWTPAHTOB OBICTPBIMU TEMIIAaMU PACTET HaceJieHUEe CTPaH C BBICOKUM
ypoBHeM ku3Hu (CILA, Benukoopuranus, @PI u ap.). 3HaYUTETbHBI
MepeABIKCHUS JIIOIE MEXIy OCBOOOIUBIIMMMUCSI CTpaHAMU; IIPEAIIPU-
HUMAaTENbCKME KPYIM Pa3BUTHIX TOCYIapCTB CUCTEMaTHMYECKUd 3aHU-
MaroTcs MepeMaHUBaHUEM BhICOKOKBaTU(UIIMPOBAHHBIX CIICLIMAIMCTOB
M3 3TUX CTpaH (Tak Ha3bIBaemas "yreuka ymoB"). Takue mepeaBuxke-
HUS — WHAWMBUAYaJbHbIE M TPYMOIIOBBIE, a TakKxXe Opaku, 3akjrodae-
MBIE MEXIy IpaxaaHaMM pPa3JIMYHBIX TOCYIapCTB, ITOCTOSIHHO ITOPOXK-
JIAI0T TIPOGJIeMBbl TTPUOOPETEHUST U U3MEHEHUS TpakJAaHCTBA. 3aKOHO-
JIaTeJIbCTBO 00 MMMUTPALIMM U TpaXIaHCTBE, CyldeOHasl MpakTHKa I0
5THUM BOIIpOCcaM BechbMa pa3BUTHI. HekoTopas 4acTh NMpakTU4eCKUX BOII-
pOCOB, CBSI3aHHBIX C OMNpeAeSeHHMEM TIpaxkIaHCTBa, pa3pelraeTrcs C
TOMOIIBI0 HOPM MEXAYHAapOIHOro mpaBa (IO COTIAlIeHUSIM, 3aKJIIo-
yaeMbIM MEXIy ToCyJapCTBaMU).

MHCTUTYT TpaxkaaHCTBa BKIIIOUAET HOPMBI, PETyIUpyIOIIUe Ipa-
BOBOE TTOJIOXKEHME MHOCTPAHHBIX TpaXkIaH, UL 6e3 TpaxkJaHcTBa (arar-
punbl), OeXEHLIEB, ¢ HUM TECHO CBSI3aHO IPEAOCTABIECHUE ITOJIUTH-
YecKOro yOexuilla, Bblgaya 4yejioBeKa APYroMy IOCYAapCTBYy (axcmpa-
Ouyisi), BOBMOXHOCTb BBICBIJIKM U3 CTPaHBI.

B rocymapctBax ¢ yHUTapHOI (opMOii MpaBlIeHUs CYLIECTBYET
edunoe epaxcoancmeo, B TO BpeMsl KaK BO MHOTMX (eaepaTMBHBIX
rocygapcTBax — 06oliHoe epaxcdancmeo. Kaxablii 4eOBEK CUUTAETCS
IpaXkJIaHMHOM COI03a U OJTHOBPEMEHHO — cyObekTa (hemepanuu (IITa-
Ta, IPOBUHLIMM, KAaHTOHA U T. 1.). [IpakTryeckoe 3HaYeHKE TAKOTO IMO-
JIOXKEHUS OOYCJIOBJIEHO TeM, 4TO B (peaepaTMBHBIX ToCydapcTBaxX Cy-
IIECTBYET pasie/ieHne KOMIIETEHIIMM MEXIy COI30M M CyObeKTaMu
(denepauuu, BCAEACTBUE YErO MMEIOTCS HEKOTOPHIE pa3Iduusl B mpa-
BOBBIX HOpMaX MeXIy CyObeKTaMU OTHON W Toi ke (emepanuu (Ha-
MPUMEDP, B ONpeAeeHUN MOACYIHOCTH, cephbl AEHCTBUSI HAJIOTOBOIO,
YrOJIOBHOTO, CEMEHHOTo 3aKOHOIATeJbCTBA U T. II.).

CyliecTBeHHOM HOBEJIJION TOCNIEIHEr0 BpeMEHU SIBJISIETCS YUpeK-
JeHue rpaxnaHcTtBa FEeponeiickoeo Coiwo3a, KOTOpOE paclpoCTpaHs-
eTCs Ha BceX IpaxaaH rocygapctB — wieHoB EC u crmocoOcTByeT cy-
IIECTBEHHOMY PacLIMPEHMIO MX IIpaB U cBoOOA. DTO, OMHAKO, HE OTMe-
HSIET MPUOPUTET HAIIMOHAJBbHOTO IpaXkIaHCTBA.

Ilpuobpemenue  epaxcoancmea

I'paxxnaHcTBO TpUOOpETAETCs NBYMSI OCHOBHBIMU CIIOCOOaMM: B
cuty ¢akra poxaenus ("ounuanusa”) v myrem Hatypanusauuu ("yko-
peHenue"). IlpuobpeTeHre TpaxkIAaHCTBA 6 cuay podxcOeHus He CBsi3a-
HO C BOJICM3bSIBIEHUEM JIMla, He TpeOyeT COBEpILIEHUs] KaKWUX-JT10O
NEMCTBUI, CBUIETEJbCTBYIOIIUX O €ro KeJaHWW TPUOOpecTH Ipax-
JIAHCTBO JAaHHOTO rocymapctBa. OHO OCYIIECTBISIETCS aBTOMATUYECKU
Ha OCHOBE JEHCTBYIOIEro 3aKOHOJATeabcTBa. [IpyM 3TOM B KauecTBe
OCHOBHBIX IIPUHIIUIIOB IIPUMEHSIOTCS "TIpaBO KPpOBU" M "TIPpaBO IOYBHI'.

Tak HaspIBaeMBIN IPUHIMN "TIpaBa KPOBU'" TPU3HAET TpakIaHU-
HOM J11000€ JINIIO0, POAMBIIEECS OT TpaXIaH JAaHHOTO TocymapcTBa (B
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HEKOTOPbIX CTPaHAaX CYUTACTCS AJOCTATOYHBIM, UTOOBI OOWH M3 POJIUTE-
el MMesl COOTBETCTBYIOIlee rpaxaaHcTBo). Ha Teppuropum kKakoro
rocyaapcTBa poOJIMJIOCH 3TO JUIIO, 3HaYeHUs1 He uMmeeT. [IpuHIMI "npaBa
MOYBBI" MPU3HAET IPaXKAAHUHOM JII00OE JIMIIO, POAMBIIIEECSI HAa TEPPU-
TOPUM [TAaHHOTO TOCYJapCTBa, HE3aBUCUMO OT TpaxXIaHCTBA pPOJIUTE-
neit. s GOJBIIMHCTBA COBPEMEHHBIX TOCY/IapCTB XapaKTepHO cove-
TaHWE 3TUX IBYX HPUHIIUAIIOB.

IlpuobOpereHue TrpaxmaHCTBA HymeM HAMYpaiu3ayuy CBSI3aHO C
oOpalleHueM Jaula, PakKTUIeCKU MPOXUBAIOILIEro B CTpaHe, ¢ MPOChOoit
O MpeaoCTaBJIeHUU eMy rpaxaaHctBa. Kak mpaBuio, 3TOro noOMBaIOT-
cs Julla, TPUOBIBIINE B CTPaHy B COOTBETCTBUM C TpaBWJIaMU UMMMUT-
PalMOHHOTO 3aKOHOAATeJIbCTBA, a TaKXe JIMla, YChIHOBJIEHHBIE T'paX-
TaHWHOM JAHHOTO rocygapcTBa, BCTyNuBIIMWE B 6pak u aAp. [Ipu atom B
CIIA, nmanpumep, TpebyeTcs naBaTh KISITBY BEPHOCTU ITOU CTpaHe,
T. €. JIOSIJIbHOCTU €€ TocylnapcTBeHHOMY cTpor. Hartypanuzanusi Bech-
Ma pacIipocTpaHeHa B cTpaHaxX ¢ MaccoBoii mmmurpanueir (CILA, Be-
JUKOOpUTAHUS), a TaKXKe B TeX rocydapcTBax, KOTOpbI€ ITOOIIPSIOT
MMMUTPALIUIO BCJIEJACTBUE MAaJIOYUCIEHHOCTU CBOEro HacejleHUs (AB-
CTpajausi, HEKOTOpble CTpaHbl JIJaTMHCKO AMEpPUKH).

TTpuobpeteHue rpaxgaHCTBAa MyTeM HaTypaau3alMu HE SIBJISIET-
cs1 CyOBEKTHMBHBIM MpPaBOM uejloBeKa. 3aKOHOJATEeNIb MOXET IO CO0-
CTBEHHOMY YCMOTPEHMIO TIPEeIOCTaB/STh OIIpenesIeHHbIE MpeuMylIle-
CTBa KaKOW-TO KaTeropuu JUIl U, HAOOOPOT, 3aTPYyAHSITh HaTypaJih-
3a1uio. OOBIYHO 3aKOHOJATEIBLCTBO TPpeOyeT 3HAHUSI rOCyIapCTBEHHOTO
s13bIKa JAHHOW CTpaHbl, HAJIMUUS CPEICTB K CYIIECTBOBAaHUIO, JOKa3a-
TEJIbCTB OTCYTCTBMS Y JIULIA TSKeJbIX 3abonieBaHuil u ap. [Ipouenypa
HaTypaJiu3allMu HOCUT CJIOXKHBIM M 4YacCTO YHU3UTEJIbHBIN XapakKTep;
OHa TpearojaraeT IMWPOKWE MpaBa MMMUIPALIMOHHOW CIIy>XObl U, B
CYILIIHOCTU, OecrnpaBHOE ITOJIOXEHUE MMMUTPAHTOB, 3acCTaBsIONIEe WX
0ecrnpeKOCIOBHO CJIeIOBaTh yKa3aHUSIM BiacTell. bosbiioe 3HaueHue
MpuaaeTcss TMOJUTHYECKUM B3mIssaamM ummurpanton. B CIIA, Hampwu-
Mep, WCKJIIoYeHa BO3MOKHOCTh HaTypaJlu3allud Ui JIUL, TPUIEPXKU-
BaIOIIMXCS JIEBBIX B3MJIsi10B. KOHTPOJIb 32 MOJUTUYECKUMU yOEXKIESHMSI -
MM COXPaHSIETCS W MOCJE TPEeaOCTaBIeHUS UMMUTPaHTaM TpaKJIaHCTBa
CIIA; B ciiyyae nmpu3HaHUS Julia "TIOJUTUYECKU HeOJIaroHaJeXHbIM"
OHO MOXXET OBITh IOJABEPTHYTO deHamypaiu3auyuu W BbICIAHO U3 CTpa-
Hbl. TeM He MeHee H0Js1 BhIXOALIEB U3 CTpaH A3uu, Adpuku u JlaTuH-
ckoit AmMepuku, a takke EBponmr (Poccuu, YkpawmHbl), HaTypaamn3o-
BaBIIUXCSI B pa3sBUThIX CTpaHaX, HEYKJIOHHO paCTeT.

Juwenue epaxcoancmea

JleMoKpaTHUeCcKre rocyaapcTBa ITPOBO3IJIAIIAIOT MIPaBO Ha 3MMT-
palUio M3 CTpaHbl U CMEHY TI'paXKIaHCTBa, HO TPEOYIOT AJISI 3TOr0 CO-
ONIOJICHUs OIpenesieHHBIX opmManbHOcTeil. Camo 1o cebe 3asiBJIeHUE
00 oTKa3e OT rpaxkJaaHCTBa He NPM3HAeTCs JOCTaTOYHBIM. Bo MHOrmx
CTpaHaX 3aKOHBbI ITO3BOJIAIOT WCITIOJIHUTEJIbHOU BJIACTHU JIMIIATh YEJIOBE-
Ka TpaXJaHCTBA, €CJIM OH B TEUEHMUE OINpPEACICHHOrO CPOKa XMBET B
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JIPYroii CTpaHe, COBEPIIWJ TMpPEeCTyIJIeHWEe, Iepeliesl B TpakIaHCTBO
JIPYroro rocyaapcTBa, ITOCTYIWJ Ha MHOCTPAHHYIO TOCYZapCTBEHHYIO
Cyxx0y u T. n. Jluua, JuileHHbIe TpaXIaHCTBa, MOAJIEXKAT BBICHUIKE
U3 CTpaHbl (axcnampuauyua).

CJI0XHOCTh MpPOLEAYpPhl IIPEIOCTABICHUS U JIMIICHUS TpaXIaH-
CTBa, OOMJIME IIPOTUBOPEUYMBOM CydeOHOI MPaKTUKW 3aCTaBIISIIOT MHO-
IMX MMMMIPAHTOB, OITACAIOIIMXCSI OBITh BBHICIAHHBIMU W3 CTPaHBI, BO-
ob1mIe He oOpamiaThCs 3a IMOJyYEeHMEM TpaxkJaHCTBa M XMUTh 0e3 mpu-
3HAaHMS U 3alUTHl CBOMX IIpaB U cBoOon. B mociemHue rombl B psiae
€BpPOIEHCKUX CTpaH IIPOU3OIUIO YKECTOYeHNE MMMUIPALMOHHOIO 3a-
KOHOIATEIbCTBA, BBI3BABIIETO YXYAIIEHHE IIPaBOBOTO CTaTyca HM-
MUTPaHTOB. BMecTe ¢ TeM y MHOTUX Jto[ieli BO3HUKAET COCTOSIHUE JIBOM-
HOIO TpaxXIaHCTBA, CO3Jalllee TPYIHOCTHM B PELICHUM HEKOTOPBIX
BOITPOCOB.

§ 2. MHCTHUTYT mpaB U CBOOOJ rpaxKiaaH:
o0masa XapakTepuCcTHKA

Hcmopuueckas 36oa0uyus npae u ce0600

CoBpeMeHHasl KOHIENIMS IpaB U CBOOON — IUION IJUTEIbHOTO
HWCTOPUYECKOTO pa3BUTHSI. B 3TOM pa3BUTUM MOXHO BBIAEIUTH TPU
OCHOBHBIX 3Tarma.

IlepBbrit 13 HUX OBLT OOYCJIOBJIEH MOOEMON aHTU(hEeOdaTbHBIX pPe-
BoJifoLMi XVII—XVIII BB. U CTAaHOBJIEHMEM JE€MOKPATUUYECKOTO KOH-
CTUTYLIMOHHOI'O TOCYJapCTBa, KOTOPOE OTBEPIJIO aOCOJIOTU3M M IIPO-
BO3IJIACKJIO CBOOOMy JIMYHOCTA. Ha 3TOM 3Tame KOHCTUTYUMU W ApY-
rue IIpaBOBBIE aKThl 3aKPEMUIM HENPUKOCHOBEHHOCTh JMYHOCTH,
CBOOOIY CJIOBa, IMPaBO U30MpPaTh U OBITh M30pPaHHBIM U Ip. KoHIemuus
npaB W cBoOOnm ObUTa pa3paboTaHa B TpyldaxXx BeJUKUX ¢Guiocodos
. Jlokka (Bemuxkoopuranus), T. JIxeddepcona u T. Ilsitna (CILA),
®. M. Boavwrepa, . Auapo, XK. XK. Pycco (Opanuust) u np.

I'maBHBIM B yU4eHUSIX 3TUX (PUI0CODOB OBUIO 0OOCHOBAaHWE BBIC-
IIIET0 MIPUOPUTETA CBOOOALI M HEOOXONMMOCTU €€ 3aKpeIlJICHUS B KOH-
CTUTYLIMOHHO-TIpaBOBOM Iopsake. Tak, B Jlekiapauuy He3aBUCUMOCTU
CIHA 1776 r. roBopuioch: "Mbl cyMTaeM OYEBMIHBIMU CIEAYIOLIUE
WCTUHBI: BCE JIIOAW COTBOPEHBI PaBHBIMM M BCE OHM OJapeHBI CBOUM
Co3zpaTtesieM HEKOTOPBIMM HEOTUYXKIAEMBbIMHM IIpaBaMM, K YHCIY KOTO-
pPBIX MPUHALJIEKUT: XKM3Hb, CBOOOIA M CTpeMyIcHME K cdacThio. s
obecrieueHUsI 3TUX IIpaB YYPEXACHBI Cpeau JIIOAeil IIpaBUTEbCTBA,
3aMMCTBYIOIIIME CBOIO CIIPaBEIJIMBYIO BJIACTh M3 COIJIACUS yIIpaBJIse-
Mbix". B Jleknapainuu mpaB uyejioBeKa M rpaxigaHuHa 1789 r. (dpan-
nus) ckazaHo: "JIlooy poXmaloTcs U OCTalOTCSl CBOOOIHBIMU U PaBHBI-
MM B mpaBax. Lleab Kaxmoro rocymapcTBEHHOI'O COI03a COCTaBJIsIeT o0ec-
MEYeHUE E€CTECTBEHHBIX M HEOThEMJIEMBIX IIpaB 4YejoBeKa. 1aKOBbI
cB00O/Ia, COOCTBEHHOCTh, 0€30IMACHOCTh U COIIPOTHMBJIEHHE YITHETEHUIO".
B stux mokyMeHTax ObLid cOPMYIMPOBAHbI CMBICI U 1Ie/Ib AEMOKpa-
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TUYECKOTO TMPABOBOTO rocyaapcTBa. B Tex crpaHax, Tie yTBepAMUJIOCHh
CBOOOMHOE TpaXXITaHCKOE OOIIEeCTBO, ObLIM OOCTUTHYTHI OOJBIIME YC-
IeXy B pa3BUTHUM JAEMOKpaTUM U IpaB 4ejloBeKa, a TakKke 3KOHOMU-
KU, KYJbTYPbl, HAYKM U TEXHUKHU.

Bonbiioe ncropuueckoe 3HaYeHUE TMPUOOPEST 3aKOH, MPUHSITHIMA
aHDIMICKUM TapiameHToM B 1679 1. Ero TouyHoe Ha3BaHue "AKT O
JIy4dlIeM OOeCIeYeHUU CBOOOMLI IOAJAHHOIO U O IIpeayIpeKIeHUU
3atroueHus 3a Mopsamu" ("Habeas Corpus Act"). 3akoHOM BBOmMJICS
npuka3 "Xabeac Kopmyc", KOTOPHII O3HAYaj yKazaHHe cyma mepudy
Y APYTUM TIOpPEMIIMKaM B clyyae, e€CJIU HeT OCHOBaHUS IJisl TpeObiBa-
HUS TOJ, CTpaXeil, 0CBOOOAUTh apeCTOBAaHHOIO WIM OTIIYCTUTH €ro ITO[I
3aJI0T 10 PAaCCMOTPEHMUS €ro Jeja CyaoM; IIpM 3TOM YCTaHABIMBAIOCh,
yTO JMI000H apecTOBAHHBIM YEJOBEK BIpaBe MOTpPeOOBaTh TPU CBOEM
apecTe TpeAcTaTh Iepel CyIoM, a cyld 00si3aH pelIMTh BOIMPOC O €ro
OTIIPABJICHUU B TIOPbMY WM 00 OCBOOOXIECHHM B T€UEHUE NBYX JHEHA.

YKka3zaHHBIe TapaHTUM, MTOJYYHMBIINE OOOOIICHHOE HAaUMCHOBAaHME
"xabeac Kopmyc", oKa3ajlud OrPOMHOE BJIMSIHME Ha MMPOBYIO IIPaKTU-
Ky. 3ampeT IPOMU3BOJBHOTO apecTa M CyAeOHbIiI KOHTPOJb 3a HEIpH-
KOCHOBEHHOCTBIO JIMYHOCTH MOJYYMINA IMMPOKOE pacHpoCTpaHEHUE,
CTajli HEeMpeMEHHBIM aTpuOyTOM IpaBOBOTO rocyaapcTBa. Bce memox-
paTUYecKue KOHCTUTYLUM U TIOHbIHE 3aKPEeILISIIOT 3Ty FapaHTUIO B TOM
WJIM VYHOM BUIE.

OnHako TiepBOHAayajbHas KOHIIETIUS TpaB M CBOOOI cTpanasa
MU3BECTHOM OTpaHMYEHHOCTBIO. cxonst u3 MHIAUBUAYAIMCTUYECKOTO M0~
HUMaHUs CBOOOMABI, IToJUTHYEeCKas Grnocodust TOro BpeMeHHU Ioauep-
KMBajia, 4TO OOIINEeCTBO CBOOOMHBIX JIIONE HE HYXXIAaeTCs B OpraHu3y-
foI1Iei poau rocygapctBa (KotropoMmy B XIX B. mO3TOMy OTBOIMIIUA POJIb
He ©OoJjiee yeM "HOYHOIO CTOpoxka'), He TpeOyeT CO3IaHUS KaKMX-
MO0 COLMAJIBHBIX MHCTUTYTOB, MO0 B COCTOSIHUM OOECHEYUTh IIPO-
rpecc W XuU3HeoOecneueHrue IS BceX Ha OCHOBE MHAMBUIYAJIBHO-CBO-
0OomMHOI AeaTeIbHOCTH YeHOB oOiecTBa. [TogoOHas tubepanbHast KOH-
uenuus Obi1a pazpadoraHa B XIX B. B Tpynax A. Cmuta, U. bentama
n Ix. C. Munns.

Takoe aHTHMcoOLMaIbHOEC MOHMMaHWE CBOOOIBI MpUAaIo el ¢Gop-
MaJIbHBIN XapakTep, 0e3pa3InuHblil K cynapdaM MpOCThIX Jioaeil. B Te-
yeHue XIX B. B cTpaHax 3amaja HapacTaja KjaccoBas Oopbba, B
XOJIe KOTOPOHW TPYASIIIAECS MacChl TpeOOBaNW MPU3HAHUST COLMAIIBHO-
9KOHOMMYECKUX MPaB U YTBEPKIAESHMUS COLMAIbHBIX (DyHKIIUI Tocymap-
ctBa. B pesynbraTe sTOro, Ho yxe B XX B. pa3BUTHE KaluUTaju3Ma
BHECJIO CYIIIECTBEHHBIE KOPPEKTUBBI B OTKPOBEHHO AHTUCOIMATBHOE
TMIOHAUMaHUWE CBOOOIBI, MO0 COMPOBOXAATIOCH YCUJIEHUEM TOCYIAPCTBEH-
HOTO BMeEINIATeJbCTBA B COLMAIBHO-3KOHOMUYECKYIO KM3Hb U OTPaHM-
YeHUEM TPEANPUHUMATEbCKOTO MPOU3BOJa MO OTHOIIEHUIO K HaeM-
HBIM pa0OTHUKAM.

Bropoii sTan Obul CBsI3aH € MOsiBJeHUEM B XX B. TOTQIMTAPHOTO
rocy/lapcTBa, KOTOpOE€, OTBEPTHYB WHAMBUIAYaJbHYIO CBOOOdY, TOJIU-
TUYECKME W 3KOHOMMWYECKWE MpaBa, MPOBO3MIACUIIO COLMAIUCTUYEC-
KW€ LIEHHOCTHA, & C HUMU INUPOKUNA CIIEKTP COLMAJBHBIX MPaB U CBO-
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Oon (mMpaBo Ha TpyH, OTAbIX, COLMaIbHOE obecrieyeHue, obOpa3oBa-
HUE, OXpaHy 3I0pPOBbs U Ap.). Bo3HUKIIasgs B Mupe ob6cTaHOBKa OOPHObI
JIBYX CHCTE€M, OCOOCHHO ITOCJIe¢ BTOpPOIl MUPOBOI BOMHBI, 3acTaBUJIa
CTpaHbl 3amnaja TakXe KOHCTUTYLMOHHO 3aKpEeNuTh 3TU MpaBa U CBO-
[Jonse

B 1o xe Bpemst ¢ 60-x . B CoBerckom Colo3e M psifie OPYrux
ctpaH BocTtouHoii EBpornbl cTano cKaabiBaThCs AeMOKpaTUYecKoe 00-
1LIECTBEHHOE MHEHUE, (DOPMUPOBATHCS TUCCUACHTCKOE NIBUXEHUE, Tpe-
OoBaBlllee pealbHbIX JUUYHBIX U MOJUTUYECKUX TPaB, OTKa3a OT METO-
JIOB TOTajJuTapu3Ma. ITOMY CIIOCOOCTBOBaJIAa U PAa3BEPHYBILIASICS B MUPE
Oopnba 3a MpaBa 4YeJoBeKa, MpUBeAlIasl K MPUHATUIO [eHepanbHOM
Accamb6reeit OOH MexXayHapoJHbBIX MAakKTOB O IrpaXIaHCKUX, MOJUTHU-
YECKUX, KYJbTYPHBIX, COLIMAIbHO-9KOHOMMYECKUX IMpaBaxX YeJOBEKa.

JBuxeHue 3a cBOOOAY U IMpaBa yejaoBeKa MOATOYMUIIO TOTaauTap-
HblE YCTOM collMaiu3Ma B €ro MapKCUCTCKO-JIE€HUHCKOW WHTepIpeTa-
UM M B UTOTE€ MPHUBEJIO K €ro Kpaxy B OOJIBIIMHCTBE CTpaH.

Ha stom Xe »sTame B 4MCIO HE3aBUCUMBIX TOCYAapCTB BKJIIOUM-
JINCh MHOTUE KOJIOHUAJIbHbIE CTpaHbl A3uu U ADpUKHU, HAPOABl KOTO-
pbIX (OTAEbHBIE U3 HUX He M30eXalu yCTaHOBJEHUS] aBTOpUTapu3Ma
C €ro HapyllleHUeM TPaxJaHCKHUX MpaB) B KOHEYHOM CYETe BOCHPUHSI-
JI1 eMOKPATUYECKYIO KOHIIENIMIO MpaB M CBOOOJ YeJoBeKa BO BCEX
0bJacTsX.

Tpernii 5Tan xapakTepu3yeTcs KpaXxoM TOTaJUTApHOW CHUCTEMBbI
B CoserckoM Coro3e 1 cTpaHax BoctouHoil EBpomnbl 1 Bo3poxaeHUEM
B 9TUX CTpaHax IeMoKpaThuyeckoil rocymapcrBeHHocTu. [IpaBa u cBo-
0ombl B MX TOJHOM OObEME MPU3HAIOTCS BbICLIEH IIEHHOCTBHIO, a UX
3alura oOBSIBIASIETCS O0SI3aHHOCTBHIO rocyaapcTBa. B 1iessix 3aiiuThbl
MpaB M CBOOOA B HOBBIX JEMOKPAaTUYECKHUX TOCyIapCTBaX CO3AAIOTCS
KOHCTUTYLIMOHHBIE CYIbl M BHEAPSIIOTCS cyneOHble rapaHTuu. [loutn
BCE rocygapcTBa MUpa MPU3HAIOT MEXIYHAPOIHO-TIPABOBYIO 3allUTY
MpaB 4yeJoBeKa, YTO BeleT K YHU(UKAIMUM HALMOHAJIbHBIX IMPAaBOBBIX
uHCTUTYTOB. [lom AaBjieHMEM MMPOBOTO OOIIECTBEHHOIO MHEHUS W3
MPaKTUKU MHOTMX CTpaH IMOCTENEHHO HCYe3aloT amapTeu, pacoBas
IMCKPUMUHALMS, U30UpaTeIbHble 1IEH3bl, OTPaHUYEHUS] CBOOOMBI Te-
yatu. Katayior nmpaB u cBOOOA pacuIupsieTCsl 3a CUET BKIIOUEHUST B HETO
MpaB HallMOHAJbHBIX MEHBIIMHCTB, MpaBa Ha MHGOPMAILIMIO, TTpaBa Ha
0JIATONPUSITHYIO OKPYXAOUIYI0 Cpelay U Ap.

Ho BMecTe c TeM mojy4yaloT pacnpoCTpaHeHUE HOBbIe (DOPMbI
yrpo3bl IpaBaM U cBOOOIAM — TEPPOPM3M, OpraHM30BaHHas MPeCTyIl-
HOCTb U T. M., YTO TpeOyeT paclIMpPeHUs MPaBOOXPAHUTEIbHOW e -
TEJIbHOCTU TOCYAApCTB U €€ MEXIYHapOAHOW KOOpAWHALIMU.

Konemumyyuonuo-npaeosoe nonsmue c600600bl.
SHaueHue ecmecmeeHHo20 npasa

Ilon c606000ii 6 wupokom cmbicre TOHUMAETCS €CTECTBEHHOE
COCTOSIHME HapoJa Y OTIAEIBbHOIO YeJIOBEKa, KOTOPOE XapaKTEepU3yeT-
Csl BO3MOXHOCTBIO JICMCTBOBATh IO CBOEMY YCMOTpeHMI0. B Takom 3Ha-
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YEeHUU 3TOT TEPMMH BBIIIOJHSIET POJIb OCHOBOIIOJAramIiero uiocod-
CKOTO TPUWHIIMIIA, Peau3yIolIerocsl yepe3 BeCh KOMIUIEKC KOHCTUTY-
LIMOHHO-MPAaBOBBIX HOPM. B o6osee y3kom cmbicnre cBoOOma o3HayaeT
CyOBEKTUBHYIO BO3MOXHOCTb YejloBeKa M I'paXIaHWHA COBEPILIATh WU
HE CoBepIllaTh KOHKPETHBIC NEHCTBUs, OCHOBAaHHBIE HA €ro0 KOHCTUTY-
LIMOHHBIX MpaBax n cBobomax. CBodoga B CYOBEKTMBHOM CMEICIIC SIBJISI-
eTcsl opuandeckoit opmoit cBodOABl HaApoJa U OTAEIBHOIO YeOBEeKa.

YueHue o cBoOOIE KaK €CTECTBEHHOM COCTOSIHUM YeJIOBEKa pa3-
pabaTheiBajioch eiie ¢uiaocodaMy APEBHOCTU, HO KOHCTUTYLIMOHHO-
IIPaBOBBIE TEOPUM CBOOOABI CTamu pa3BuBaThcs ¢ XVII-—XVIII BB.
CoBpeMeHHOE KOHCTUTYLIMOHHO-TIPABOBOE YYEeHHME O CBOOOAE MOXET
OBITh KPaTKO BBIPAXXEHO B CIIEAYIOIINX OCHOBHBIX ITOJIOXEHMUSIX:

. BCE JIIOMU CBOOOIHBI OT POXIECHUS W HUKTO HE BIIpaBe OTYYX-
JaTh UX €CTeCTBEHHbIEe TpaBa. ObecrieyeHUe U OXpaHa dTUX TpaB —
[JIaBHOE Ha3Ha4YeHHUEe rocymapcTBa. PaBeHCTBO BO3MOXHOCTEM IS
BCEX — OCHOBAa CBOOOIHI;

. CBOOOIA COCTOMT B BO3MOXKHOCTHU AejaTh BCE, YTO HE NPUHOCHUT
Bpeda apyromy u obmieMmy Oisary. CBoboma 4yesioBeKa, clielmoBa-
TeJIbHO, HE MOXET ObITh aOCOJIOTHOI, OHAa OrpaHWYeHa TpaBaMu
¥ CBOOOJAMU NPYTWX JIIOAECH, MPUHIMITAMUA MOPaId U HPABCTBEH-
HOCTHM, MHTepecaMu BceobIero oyiarococtosiHus. leMokpaTudec-
KOe OOIIEeCTBO OCHOBAaHO HA pa3yMHOM OaylaHCe MeEXIY CBOOOIOM
Y COLMAJIbHON CHpaBelIMBOCThIO, CBOOOMON M TOCYAapCTBEHHBIM
UHTEPECOM;

. IrPaHUILIBI CBOOOIBI MOTYT OBITH OIIpenesIeHbl TOJIbKO 3aKOHOM, KO-
TOPBIN ecTh Mepa cBoOoabl. CBOOOAA M MPABOIOPSIIOK HE aHTaro-
HUCTBI, €CJIU 3aKOH JAeMoKpaTuuyeckuit. CienoBaTeibHO, BCE, UTO
HE 3alpelieHo, TO IT03BOJICHO;

. YacTh TO3BOJICHHOI'O OIIpelessieTCsl Yepe3 IpaBa 4dejloBeKa. 3akK-
pemjieHne IpaB HEOOXOOWMO IJISI TOrO, YTOOBI IIOMOYb YEJIOBEKY
OCO3HATh CBOM BO3MOXHOCTH, HO HU OIWH HAOOp MpaB He ucuep-
MbIBaeT cofepKaHusl CBOOOMbI. OrpaHUYeHUE TpaB BOZMOXHO TOJIb-
KO Ha OCHOBAaHWM 3aKOHA, CIIOCOOCTBYIOILEro oOIIeMy Oyarococ-
TOSSHUIO B AE€MOKPATUIECKOM OOIIECTBE.

B coBpeMeHHOII KOHCTUTYLIMOHHOM IOKTPMHE M IPaKTUKE MOJ
€CTeCTBEHHbIM NMPABOM MIOHUMAIOT NMPAaBa M CBOOOIbI, KOTOPbIMM KaXK-
JIblii YeJIOBEK HAJleJIEH OT POXKIAEHUSI M KOTOpbIe TeM CaMbIM NepBUY-
Hbl 10 OTHOIIEHHUIO K NMO3UTHUBHOMY NPABY M JOJDZKHBI TFapaHTHPO-
BaThCAd MM. B JOKTpUMHE KOHCTUTYLIMOHHOTO IIpaBa MOXKHO BCTPETUTh-
Cs C CaMbIMU pPa3JIMYHBIMU TIOMBITKAMM COIEPXATeJbHO OOBSICHUTH
MOSIBJICHUE MPaB ¢ MOMEHTa POXICHMSI 4YeJOBeKa: KOHILEIILUSIMU pe-
JINTUO3HOTO TUTaHA;, aHTPOIOJOTUYECKUMM TEOPUSIMU, COTJIACHO KOTO-
PBIM €CTECTBEHHBIC IIpaBa MCXOIST M3 IPUPOALI Bellleii; HaKOHEL, U3
CBOJCTB YenoBeKa Kak "colranbHOM TnyHocTr". OMHAKO BCe 3TH TpaK-
TOBKM CXOJSITCSI B OMHOM: €CTECTBEHHBIE MpaBa M CBOOOABI HE 3aBUCSAT
OT BOJIM TOCydapCcTBa, HE OHO AapyeT ux gogsaMm. HaoGopor, rocymap-
CTBEHHAsI BJIACTh CBs3aHa 3TUMU IIpaBaMU B TOM CMBIC/IE, YTO 00s13a-
Ha IIpU3HAaBaTh, COOJIONATH U rapaHTUPOBATh MX.
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EcrecTBeHHOE TIpaBO B €ro KOHCTUTYLIMOHHO-IIPAaBOBOM acCIIeK-
Te — Ooyiee y3Kasl ujes, YeM eCTeCTBEHHOE MpaBoO B (uJocotCKO-.
MPaBOBOII TOKTPUHE, TIAE OHO HA IPOTSLKEHMM MHOTMX BEKOB BBICTY-
Majio KakK BHIPa3HuTe/b CIPABEMIMBOCTH, MOPAIbHBIX LIEHHOCTEH, pe-
JIMTUO3HBIX HaYaJl U T. II. 1 B Ka4eCTBE TaKO MOJAEIM COIOCTABIISIOCH
C peaJbHO ACHCTBOBABIIMMM IIPAaBOBBEIMM CHCTEMaMM, JMOO IS HX
000CHOBaHMS W OIpaBAaHMsI, OO I UX KPUTHUUYECKOU oleHku. Om-
HAaKO MMEHHO HIesl "eCTECTBEHHBIX, HEOTUYXIAaeMBIX U CBSIICHHBIX
MpaB YejloBeKa" ChIrpajla 0coOyio poJib B MONMUTHYECKO ncrtopuu. OHa
IOCTaBWIA YeJIOBEKa B LIEHTP OOIIECTBEHHOIO CTPOS; Ha €¢ OCHOBE B
pe3yibTaTe aHTU(EONATLHBIX PEBOIONNIA MOSIBWIMCH HOPMBI MyOIry-
HOIO IIpaBa, KOTOpbIE BbIpaxKajlld €CTECTBEHHELIC IIpaBa 4YeJOBeKa U B
oIpene/ieHHON cTeneHu rapanTupoBanu ux. [loHamoOuaoch Hemasao
HACBIIIEHHBIX COOBITUSIMU JIET, YTOOBI "€CTECTBEHHBIC, HEOTYYXKIae-
MbI€, CBSIIEHHBIE IIpaBa 4YejaoBeKa" (TepMUHOJOTUS (PpaHIy3CKOM
Jexyiapauyy) CTajli IOCTYJATOM KOHCTUTYLIMOHHOTO M MEXXIYHAapo/I-
HOIo IpaBa, IToKasaTeJieM ITpaBOBOro rocymapcta. Ilpu 3Tom Karamor
MPU3HAHHBIX 3TUM TOCYJApCTBOM IIpaB M CBOOOJ CYIIECTBEHHO pac-
IIMPUJIICSI, W pa3IMdeHHWe "TIpaB dejoBeKa" W "HpaB TpaxkmaHWHA"
MOTEPSUIO YETKHUE OYepTaHMUS.

EcrecTBEeHHOE TpaBO MO-TMPEXHEMY CTOUT B LIEHTPE KOHIIEMLIUU
npaB U cBoOof JnyHOocTU. Tak, B BenukoOpuranuu, Kanane, ABctpa-
quu, HoBoii 3enaHauu U Ipyrux cCTpaHax NMpaBoOBble aKThl (GUKCUDPY-
I0OT He COOCTBEHHO MpaBa W CBOOOABI JUYHOCTH, T. €. TO, YTO MOXET
JleaTh 4YeJOBEK, a IMPEMMYIIECTBEHHO TO, YTO €My JeJlaThb HeJb3sl.
TakuM 00pa3oMm, Bce, YTO He 3ampelieHO, OKa3bIBaeTcsl N03BOJIEH-
HbIM. 3anajHble IOPUCTBI BUIST MPEUMYIIECTBA TAKOW KOHCTPYKIIMU B
TOM, YTO OHa COXpaHSIeT 3a YeJOBEKOM IIMPOKYI0 BO3MOXHOCTbH CBO-
OOIHBIX NEUCTBUI, KOTOpbIE B MOJHOM OOBbEME HUKOTIA HE MOXET
MpeaycMOTpeTh M 3aKpeluTb HU OJHA MpaBoBasi cuctema. B To ke
BpeMsl Ha KOHCTUTYLIMOHHOE TMPaBo JIOXUTCS 005S3aHHOCTb OMpPENeIUTh
00BbeM 3alpelieHHOro, T. €. He MepecTynaTh Mpeaesibl BMellaTelbCTBa
rocyiapctsa B MHJMBUAyaJlbHYIO CBOOOmy. B mpaBe aTuX cTpaH, cle-
JIOBaTeIbHO, HET TOJHOro 3aKperieHus TpaB U CBOOOM rpaxkaaH, XOTs
OHU M HE OTPULIAIOTCS.

BonbIIMHCTBO Pa3BUTHIX TOCYIAPCTB IPEANIOUUTAIOT CBOEOOpa3-
HYI0O CMEILIAHHYIO CHCTEMY, KOTOpas MpeaycMaTpUBaeT KaK IMUChbMEH-
HOE 3aKpeIlJieHue TpaB M CBOOON rpaXiaH B KOHCTUTYLUSIX M 3aKO-
Hax, TaK U NPU3HAHUE HEMMCAHbIX, ECTECTBEHHBIX MpaB U cBobon. Tak,
B Koncruryumu CIIA bumiis o mpaBax (IepBble AECSITh MOIPABOK K
KOHCTUTYLIMUOHHOMY TEKCTY) 3aKpeIUISIET JUYHbIE W IOJUTUYECKUE
MpaBa TpaxIaH, HO 3aBepllaeTcsl HOPMOI, B KOoTopoit 3anucaHo: "Ile-
peuncieHre B KOHCTUTYLMY OIpene/ieHHBIX MpaB He JOJLKHO TOJIKO-
BaTbCS KaK OTPULIAHWE WM yMaJileHUe IPYTMX IpaB, COXpaHSIEeMbIX
HapogoM". Takoe KOCBEHHOE IPU3HAHUE €CTECTBEHHBIX IIPaB JIMYHOC-
TH, HE TIEPEUMCICHHBIX B 3aKOHE, CBOMCTBEHHO M MHOTMM IPYIUM
CTpaHaM.

4 KoHeTHT. MPaBo 3apy0eXHbBIX CTPaH
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Ilonamus “npasueaoeexa” u “npasepancoanuna”

IToguepkuBast ABe COCTaBHBIE 4acTu B ¢opMmyje "IpaBa 4eaoBe-
Ka W TpaBa TpaxaaHUHA", KOHCTUTYLMOHHO-TIPABOBAasl TEOPUS MCXO-
JIWUT W3 TOTO, YTO TMEpBbIe TMPOMCTEKAIOT M3 €CTeCTBEHHOro IpaBa, a
BTOpble — W3 MO3UTUBHOIO, XOTS U Te M ApPYrAe HOCIT HEOThEMJIE-
MbIii xapakTep. IIpaBa JenoBeka SIBJSIIOTCSI UCXONHBIMU, OHU APUCY-
wu 6cem N00IM OM PONCOeHUS He3A8UCUMO OM MO020, A8ASIOMCS OHU
epaxcoanamu eocyodapcmea, B KOTOPOM XXKUBYT, WIH HET, a MpaBa rpaxK-
JaHMHA BKJIIOYAIOT B ce0sI Te IIpaBa, KOTOPBIE 3AKPenasiomcs 3a Au-
YoM MOAbKO 8 CUy e20 npuHadsexcHocmu K eocydapcmegy (TpakiaH-
ctBO). TakuMm 00pa3oM, KaXKAbIii TPaKIAHMH TOTO MJIM MHOTO TOCyaap-
CTBa obaadaem eécem KOMNAEKCOM HNpae, OTHOCSIIUXCS KakK K
O0IIIeMPU3HAHHBIM TIpaBaM 4YejloBeKa, TaK M KO BCEM IIpaBaM rpaxnia-
HMHA, TPU3HABaeMbIM B TaHHOM TOCYJapCTBE, a HerpaskJIaHuH — JIUIIb
nepeoll 4acmoio 3TOTO KoMHAeKcda. DTa "MUCKpUMHUHAIMS' IOITyCKaeT-
csl MEXIYHApPOJIHBIM COOOIIECTBOM U OOBSICHSIETCS TPaBOMEPHBIM XKe-
JIaHWEM KaXJIOro TocydapcTBa IPeAOCTaBUTh BECh KOMILIEKC IIPaB TOJIb-
KO JIMLIaM, YCTOMYMBO CBSI3aHHBIM C CyIbOOM CTpaHbl U B ITOJHOI Mepe
HECYIIUM KOHCTUTYLIMOHHBIE 00S3aHHOCTHU.

HekoTopble mpaBa MNpeaoCTaBISIIOTCSI MCKIIOUMUTENBHO Tpaxaa-
HaM II0 COOOpaXeHUSIM HCTOPMYECKOTO M 3KOHOMMYECKOro ITOpsiaKa
(HampuMep, BO MHOTMX TOCYJapCcTBaxX IPaBO YAaCTHOW COOCTBEHHOCTU
OTHOCHUTCS K KaTeropuu MpaB 4ejJoBeKa, B TO BpeMs KaK IpaBO YacT-
HOI COOCTBEHHOCTH Ha 3€MJIIO SIBJSIETCS TOJIbKO TMpaBoM rpaxaaH). [Tpu
BO3pacTawlleii MUTpallMi HaceJIeHWs] pa3HbIX CTpaH, M IIPEXIe BCETO
paboueil cuabl U OeXeHIeB, a TakKXe B CBSI3U C Pa3BUTUEM IIUPOKUX
KOHTaKTOB B MMpe OM3Heca, HayKM M KYJIbTypbl B KaXIOil CTpaHe
MOCTOSTHHO HAXOAMTCs, a 4acTO M30UpaeT ee MEeCTOM CBOEro XUTeJb-
CTBa MHOIO JIIOACi, KOTOPBIE IO pa3HBIM MPUYMHAM WJIM BPEMEHHO
HEe MPUOOpeTaloT TpaXIaHCTBa rocyaapcTsa mnpedbiBaHusi. Mx moso-
JKEHUE OIpelnenseTcs TOJIbKO CTaTyCOM IIpaB 4YeJOBeKa, KOTOPBIH,
OJTHAKO, OXPaHSIETCSl KaXIbIM TOCYIapCTBOM B CUJY €r0 KOHCTUTYLUU
M MEXIYHApOTHOTO IIpaBa. B CBSA3M ¢ 3TUM KOHCTUTYLIMM CTpaH MUpa,
cliefysl YyCTaHOBMBILIEMCSA B MEXIYHapOIHO-TIPABOBBIX aKTaX TEPMM-
HOJIOTMH, TOBOpPS O IIpaBaxX 4YejoBeKa, YIOTPeOJISIIOT CIoBa '"KaXKIbIid
MMeeT TpaBo...", "HUKTO He MOXeT ObITh juiieH..." u T. . Korma xe
peub MAET O IIpaBaxX, IPEIOCTaBISIEMBIX TOJBKO JHUIAM, HUMEIOIIUM
rpaxJIaHCTBO JAHHOTO TOCYAapCTBa, TO YIOTpebJsieTcss yeTkast Gop-
MYJIMpOBKa "TpaxmaHe MMeroT mpaBo”. CliemoBaTelnbHO, 3a MepMUHO-
A02UMECKUM pa3auvueM cmoum pasziudue npasososo cmamycd, T. €.
o0beMa IpaB M O0S3aHHOCTEU 4enoeeka U 2paxcOaHuHa.

KonHcTuTyiimoHHsle mpaBa M CBOOOIBI 00JamaloT CIIeUN(PUICCKUM
HaOOpOM CpeICcTB W METOAOB CBOci 3aluThl. K MX 4YKMCIy OTHOCSTCS:
KOHCIMUMYYUOHHO-CYO0eOHblil Mexanu3m (KOHCTUTYLIMOHHBIM Cym); cy-
debnas 3awuma (Cyopl OOIIEH MOPUCAUKIWUU), AOMUHUCIPAIMUBHDbLE
delicmeust 0peaHo8 UCNONHUMENAbHOI 6AACMU; 3AKOHHAS CamMo3aujuma
YeN08eKOM CEOUX Npaeg; MedcOyHAPOOHO-NPABOGOU MEXAHU3M.
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B psime cTrpaH 3TOT MexaHM3M HOCUT Oojiee pa3BETBIICHHBII Xa-
pakTep — OyIydM NOMOJHEH aAMWHUCTPATUBHON IOCTUIIMEH, a TaKxKe
TPYOOBOI IOCTULIMEH (IIsSI pacCMOTPEHHUsI TPYAOBEIX CIIOPOB, B TOM
YUCIe M MeXOy paOOTHUKAMHU M TOCYIAapCTBOM).

IIpobnema eapanmuii npaé u c60600

FOpuduueckue eapanmuu, CymecTBYIOIIME B CTpaHaX C JEMOK-
paTUYECKUM PEKMMOM, OIMPAIOTCS MpPeXIe BCEro Ha aBTOPUTET KOH-
CTUTYLIMI, B KOTOPBIX 3aKPETJIEHbI OCHOBHBIE MpaBa U cBOOOABI. B aTOM
MJjaHe Uil BCeX IpaXJaH O4YeHb BaxKHO, YTOObI KaK MOXKHO OoJblile
MpaB U CBOOOMA OBbLIO B TEKCTE UMEHHO KOHCTUTYLMH. OMHAKO KOHCTH-
TYLIMM JaJieKo He BCerma 3aKperuvisioT MpaBa M CBOOOAL B ITOJTHOM
oobeme. B CIIIA, HanpuMep, HET HU OAHOU KOHCTUTYILIMOHHOW HOPMBI
O COLMaJIbHBIX MpaBax U cBoOomax. BepXxoBHbIN cym 3TOi CTpaHbl He
CUMTAET pPsSA TaKWX IpaB W cBoOOH "PpyHIaMeHTAILHBIMU', T. €. KOH-
CTUTYLIMOHHO OoXpaHsieMbIMU. IlepeyeHb TIpaB U cBOOOI B KOHCTUTYLI-
ax IlIBeuuu, Ascrpanuu, HoBoil 3enanauu u Apyrux cTpaH BOOOIIE
OTCyTCTBYeT. Jlaieko He Bcerma 3akperuieHWe TOro WJIM WHOTO MpaBa
B KOHCTUTYLIUM BEJET BMOCIEACTBUM K MPUHSATHIO 3aKOHA WM BbIHECE-
HUIO CYIE€OHBIX peIIeHMI, KOTOpbIE COAEpKaJlu Obl HEOOXOAUMYIO Jie-
Taqu3alui0 U YTOUYHEHUS IJIsl ero peain3auuu. KoHCTUTYIIMOHHbBIE Ta-
paHTUM B TaKOM cJlyvyae OKa3blBalOTCSl OTpaHUYEHHbBIMU.

ITpakTueckn Oojiee BaXHBIMM SIBJISIIOTCSI CyAeOHbIe TapaHTHMU.
OHU 3aKJII0YalOTCs B MPEAOCTaBIEHUN IPpaXXIaHUHY TpaBa oOpalieHus
B Cyl C TpebOBaHMEM MpPU3HATh HEKOHCTUTYLUMOHHBIM TOT WM WHOWU
3aKOH, KOTOPBI OrpaHMYMBAET KaKoe-TO KOHCTUTYLIMOHHOE TpaBo
JAHHOTO TpaxIaHWHa, WU M3IaTh MPUKa3 B aapec aIMUHUCTPaTUB-
HOTO OpraHa BIUIOTb O TMPaBUTEJbCTBA 00 OCYIIECTBICHUM MpEaycC-
MOTPEHHOIO 3aKOHOM HEMCTBMS WJIM O BO3AEPKAaHUM OT KaKOro-To
JNEeUCTBUSI, Hapyllalollero cyobeKTMBHOE MpaBo rpaxnaaH. IIpaBo cy-
JIOB MPUHUMATh TaKMe MCKU BBITEKAET M3 MX OOSI3AHHOCTU CIYXUThb
rapaHTaMd 3aKOHHOCTM, YTO SIBJISIETCS BaXKHBbIM 3JIEMEHTOM TPUHSI-
ThIX B OOJIBIIMHCTBE TOCYIApCTB OMUIIMAIBHBIX KOHLEMNIIWI MpaBOBO-
ro rocyaapcTBa M rocrojactsa npasa. IIIMpokuii Kpyr BOMpPOCOB, CBSI-
3aHHBIX C MCKaMM TpaxaaH MPOTUMB aIMUHMCTPATUBHBIX OPraHOB, a
TakxXe AesITeIbHOCTh KBa3UCYAeOHBbIX OpPraHOB IO PacCMOTPEHMIO Ta-
KUX UCKOB ("aIMUHUCTPATUBHAS IOCTUIIMS") COCTABJISAIOT B psifie CTpaH
(CIIIA u nmp.) mpeaMeT amMUHUCTpaTUBHOrO TpaBa. CyneOHasi mpakTh-
Ka CONEpKUT OOJbIIOE YKMCIO HOPM, DPErJaMEeHTUPYIOIIUX JUYHbIE U
MOJUTUYECKHE TpaBa TpaxaaH.

KoHcTuTylMoHHOE MpaBo MpeaycMaTpuBaeT BO3MOXHOCTb OTMe-
Hbl KOHCTUTYLMOHHBIX W CyIeOHBIX TapaHTUi psaa MpaB U cBoOOM 3a-
KOHOM UM Ha 3aKOHHBIX OCHOBaHUsAX. OTpaHUuYeHUs MpaB U cBOOOM Bce-
Ila HACTYMAlOT MpU OOBSIBJICHUU YPE3BHIYAHOTO IOJOXEHUS B CIIy-
yasix BOMHBI MM MacCOBBIX OecriopsinikoB. [Ipu 3ToM pacuiupsioTcs
MOJIHOMOYMS MOJULMU, KOTOpasi MOXET OoJjiee IIMPOKO MPOBOIUTEL OObIC-
KW U apecThl; 3aMpelaroTcs MUTUHTY U IEMOHCTPAIlMU; BBOIUTCS 1IEH-
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3ypa Ha raseTHble mnyoaukauuu. OTHOBPEMEHHO IPEeaOCTaBISIOTCS
OoJbIlIe TIpaBa BOSHHOM IOCTULIMM, B TOM YMCJIE M IO OejJaM I'pax-
naH. MUHCTUTYT upessbiuaiinozo noaodcenus 3aKperieH B KOHCTUTYIIM-
sax ABctpuu, ®PI', ®panuuu, Utanuu, UHaMu U psiga Ipyrux CTpaH.
Eiie Gonee 3HaYMTEIbHBI OTpaHUYEHUS IIpaB U CBOOOI IIpU BBEACHUM
B80EHH020 NOA0JCeHUs, 9TO TIPEIYyCMOTPEHO B KOHCTUTYLIMSIX MHOIMX
CTpaH.

BaxHyio poib B 3amiuTe mpaB UM CBOOOJ rpaXaaH UIPalOT oMOya-
CMaHbl — JOJDKHOCTHBIC JIMIa, W30MpaeMble (Ha3HadyaeMble) Itapiia-
MEHTOM (3a uckioueHueM ®OpaHIMKM) U YIOJHOMOYEHHBIE UM OCYIIe-
CTBJISITb KOHTPOJIb 32 COOJIIONCHEM 3aKOHHBIX IIpaB M MHTEPECOB IPax-
IIaH B IeSITeJIbHOCTU OPraHOB MCIOJIHUTEFHOM BJIACTU M JOKHOCTHBIX
qui. OMOyacMaH OTBETCTBEH Iepes IapiaMeHTOM, OJHAKO B TOBCEM-
HEBHOU NesITEJIbHOCTU BITOJIHE CAaMOCTOSITEJIEH, YaCTUYHO OH MOXKET
IefiCTBOBATh 110 COOCTBEHHOM MHMIIMATUBE, HO 4Yallle BCET0 — IO XKa-
Jo6aM u 3agBieHMAM TpaxiaaH. [lomamaiomme B cdepy ero paccMoT-
peHUs NeHCTBUS afMUHUCTPALIMK OMOYICMaH OLIEHMBAeT C TOYKM 3pe-
HUS HE TOJbKO WX COOTBETCTBUS 3aKOHY, HO TaKXe MX liejecoobpas-
HOCTHU U CIIPpaBeIJIMBOCTU. B OOJBIIMHCTBE rocynapCTB rpaxmaHe UMEIOT
MPSIMOM ¥ JOCTATOYHO JIETKMI JOCTYN K oMOyncMmaHy. OmHaKO HEKOTO-
pble CTpaHbl UCITOJB3YIOT TaK Ha3bIBAEMbIN "TapJaMeHTCKUN (UIbTP":
oMOyICMaH ITI0JIy4aeT XKaJoObl U oOpallleHUsI TpaXkaaH OT MapjaMeHTa-
pueB. AKTbl U pelIeHMsI, IIpUHUMacMble OMOYICMaHOM, He 00JiagaloT
00s13aTeIbHOM IOPUANYECKON CUJION M B MPUHLIMIE COOTBETCTBYIOLIUM
yIpaBAeHYECKUI OpraH MOXET OCTaBUTh MX 0€3 CEpbEe3HBIX MOCTEMd-
ctBuii. Ho Ha mpakTukKe Tak ObIBaeT peaKko, OCOOEHHO B CTpaHax ¢
"cunbHBIM oMOyacMaHoMm" (LlIBeuws, Janus, Ilonbima). YopaBiaeH4ec-
KWl opraH WM IOJDKHOCTHOE JIMIIO, ITOTAaBIIee B ITyOJIMKYyeMYH0 OM-
OyICMaHOM JTOKYMEHTALIMIO (OCOOCHHO B €ro IepUOAMYCCKNE OTYCTHI
napjaMeHTy) Kak HapylIuTedb MpaB YeJOBeKa, PUCKYET CEPbEe3HO MO-
JIIOpBaTh CBOIO PENyTaLUIo.

O 3HAYUMOCTM 3TOTO MHCTUTYTA TOBOPUT U TO, YTO OH YUpPEXICH
Ha HaarocynapctBeHHoM ypoBHe — EBpormeiickum Corozom; opraH EC —
EBponeiickuii mapjiaMeHT Ha3HayaeT oMOylacMmMaHa, OH HaleJysieTcs
IMOJJTHOMOYMSIMU IIPUHUMATD KaJIOOBl OT JIIOOOTO 4YesIoBeKa, HaXOMSIIe-
rocsl moj IopucIuKIMei rocymapctsa — wieHa EC unu 3apeructpupo-
BaHHOTO B HEM IOPUIMYECKOIrO JIMIlA, Kacamluecs ciaydyaeB IJIOXOM
OpraHM3aluy OesITEIbHOCTU MHCTUTYTOB M opraHoB EC (kpome Cyma
EC). Espomeiickuit Coo3 peKOMEHIOBAaJI BCEM TOCyaapcTBaM-wieHaM
BBECTU y Ce0S1 3Ty MOKHOCTh. Bumakwmit .o dyHkimsaM BepxoBHbIN
KOMHCcap Mo ImpaBaM 4YejioBeka cyiiecTByeT B OpraHuzauuu Oo6benu-
HeHHbIX Hanwmii; oH HaszHayaeTcs ['eHepanbHOii AccambOieeii OOH.
MupoBas IpakTHKa ITOATBEpIMWIA JOCTATOYHYIO 3(P(PEeKTUBHOCTH MH-
CTUTyTa OMOy/JCMaHa KaK OMHOM M3 BaXKHBIX (POPM 3alIMThl KOHCTUTY-
LIMOHHBIX MpaB U CBOOOJ rpakiaH.

Opugnyeckne rapaHTUM IIpaB U CBOOOH, 3aKpEIUISIIOTCS U B CO-
BPEMEHHBIX KOHCTUTYLHUSIX COIMUAIMCTHYECKUX TocymapcTB. Karamoru
MpaB ¥ CBOOOM B 3TUX KOHCTUTYLIMSX YacTO BecbMma oOIIMpHbIe. OqHa-
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KO Ha TPaKTUKE OHU OKa3bIBAIOTCS IO CYIIECTBY HE rapaHTUPOBaH-
HBIMM, (opMaJbHBIMU. ['OCTIOACTBO B TMOMUTUYECKOUN XU3HMU OFHOM
MapTUU, KOHTPOJUpPYIOIIeil nmeyaTb, WCKIYaeT CBOOOMY CJIoBA W WH-
(opmanuu; BcecusbHBIE OpraHbl 0€30MaCHOCTU CJEASIT 3a TepelBU-
>KeHMEeM JIIofeii M BBIOOPOM MecTa XuTeabcTBa. Camoe Xe IJIaBHOE,
Moxajnayi, COCTOMT B OTCYTCTBMM HE3aBUCHMOTO CyjAa, YTO CTaBUT
yejioBeKa B 0e33alllMTHOE TMOJIOXEeHNWE MO OTHOIIEHWIO K TOoCylapcTBY.
CoBpeMeHHblE COLMAIUCTUYECKHME TOCylapcTBa, oOIlacasicb MUPOBOTO
0OI1IeCTBEHHOTO MHEHUSI, PEIKO MPUOEraloT K MacCOBBIM PEMPECCUsIM,
HO TakKasi OMaCHOCTb IMOCTOSIHHO COMPOBOXIAET XU3Hb JIIOACH.

Hapsny c opuandyeckumu 0o0JbIlIOe 3HAYEHUE WUMEIOT MOPAAbHO-
noaumuyeckue eapawmuu TipaB U cBoboa. OHM 3akiao4aloTcsl B BO3-
JNEeUCTBUM OOIIECTBEHHOrO MHEHMSI, KOTOpOe B Hallle BpeMs CTallo
BaXXHBIM 3JIEMEHTOM NeMOKPAaTUYECKON MOJUTUYECKON cucTtembl. I1pa-
BSIIIIME KPYTU BBIHYXXJIEHBI CUUTATHCS C OOIIECTBEHHBIM MHEHUEM, BO3-
JIePXUBATbCS OT IpyObIX (hOpM OrpaHMYEHUs TpaxkJAaHCKUX IpaB.

DTU Kpyrd B KaXIOUl CTpaHEe MCIBITHIBAIOT M JaBJIEHUE MUPOBO-
ro OOIIECTBEHHOrO0 MHEHUSI. MeXayHapoaHble KaMIIaHUU COJIMJAapHOC-
TH M TIpoTecTa He pa3 MpeAoTBpalllaiu CyleOHble paclipaBbl Hajl ne-
MOKpaTUYEeCKUMU JeSTeNsIMU, MPUBOIUIN K OCBOOOXIEHUIO TOJIUTH-
YeCKUX 3aKJI0OUYEeHHBIX.

Mamepuanvhvie eapanmuu 3aKJIIOYAIOTCI B PEabHBIX BO3MOX-
HOCTSIX JIJISl JIIOfIei TOJIb30BaThCsl CBOMMU MpaBaMu U cBobomamu. OO6-
IIECTBO C PHIHOYHON KOHOMMKOW MPOBO3IJIAllIaeT paBHbIE BO3MOXHO-
CTH, HO B CBSI3M C COLIMAJbHBIM PacCIOCHMEM JIIOJel He oOecIieunBaeT
B TOJIHOM O00BbEME UX MHTEepecoB. ['ocynapcTBO yepe3 CBOM IMPaBOOXpa-
HUTEJIbHbIE OpPraHbl B COCTOSIHUM TapaHTUPOBATh JIMUHbIE W TOJUTH-
yeckre TpaBa TpaxlaH, HO He oOjanaeT HeoOXOAUMBIMM pbluaramu
JUJTST 00eCTIeYeHMsT COLIMaTbHO-9KOHOMUYECKUX TTpaB. DTOMY MPEISITCTBY-
eT 0e3paboTuiia, POCT CTOMMOCTU 3APaBOOXPAaHEHUsI, OOIIUI pOCT LeH
U Ipyrue 3KoHoMmuyeckue ¢akTopbl. Henb3st cunMtaTh JOCTATOYHOU
rapaHTMeil mpaBa Ha TPyl TakKue HOPMbBbI, KakK, HalpuMep, IMoJioxXe-
Husg Konctutyuum Utanum ("PecryOnuka moomipsieT yciaoBus, KOTO-
pble aenaloT 370 mpaBo peanbHbIM") Ui KoHctutyuuu Hanum (“cie-
IYET CTPEMUThCSI, YTOOBI KaxXXmblii Mor padoTath"). KpaiiHe 3aTpymHe-
Ha peaju3alus MHOTMMM JIMLIAMW HaeMHOTO TpyZa IpaB Ha yyacTue B
VIIPaBACHUU TPEANPUITUSIMU, OXpPaHY 3IOPOBBbs, IOJYyYECHUE XKXWJIU-
m@a u ap. B peanuszanuuy 3TUX NMpaB OHU MOTYT MOJaraThCsl TOJAbKO Ha
roCyJapCTBEHHBbIE CHUCTEMbl COLMAIbHOIO obecreuyeHusi, OecriaTHOTO
cpenHero obpa3oBaHMsI, OXpaHbl Tpyaa M jAp. OgHako colMaibHas
MOJIMTUKA AaXe BBICOKOPA3BUTHIX B 3KOHOMMYECKOM OTHOIIEHUU TOCYy-
JIApCTB YaCTO HOCUT HEYCTOMYMBBIA W TOJIOBUHYATBHIA XapaKTep, He
obecrnieunBasi TUKBUIALIMK HYXIbl U HUILETHl MHOTUX Jitofei. TpymaHoe
9KOHOMUYECKOE TMOJOXKEHUE MPEMSTCTBYET OCYIIECTBICHUIO MHOTWX
MpaB JIOAeH B IMOCTCOLMATMCTUYECKUX CTpaHaX, KOTOPbIE MEPeXOMmsiT
OT TUIAHOBOTO K PBIHOYHOMY XO3SHCTBY.

MartepuanbHble TapaHTUU MpaB M CBOOON OCOOEHHO ciabo pas-
BUTBI B OCBOOOIMBIIMXCSI CTpaHax. 3JeCh AeMOKpaTUYECKUE OpraHU-



90 I'maBa 4. OcHOBBI MPABOBOIO MOJIOXKEHMS JIMYHOCTU

3allMM elle HEAOCTATOYHO OKPEIIM, OOBEOUHSIIOT KpaiiHe MallouMy-
mue ciou. Hapoxnparmomasca Oypxyasus yepe3 rocyJapCTBEHHBIN all-
rmapaT 4acToO MPEIMSATCTBYEeT CO3MAaHMIO YCIOBUI I MapTuii, mpodco-
I030B U IPYIUX OObeIMHEHWI B peaju3aliy MOJUTHYECKUX U COIM-
aJbHO-2KOHOMWYECKMX TIpaB. BelieacTBue HerpaMoTHOCTH, 6€3paboTHIIbI
Y HMIIETHl OOJIBIIMHCTBA HACEJIEHUs] MHOTHE JIIOAM BOOOINE HEe 3HAIOT
CBOMX 3aKOHHBIX MpPaB M CBOOO.

Mescdynapoono-npaeoeas 3auiuma npae 4enosexKa

IMocne BTOpOIT MUPOBOM BOWHBI IO Mepe OCO3HAHUS MUPOBBIM
COOOIIECTBOM TIJITaHETAPHOTO 3HAYEHUsI MpOOJIeMbl MTpaB yejioBeKa WH-
TEHCUBHOE Pa3BUTHE MOMYIMIa MEXIYHAPOIHO-TIPABOBasl 3alIdTa MPaB
yejgoBeka. M3 yncTto BHyTpeHHeU 3Ta mpobsemMa cTaja IpeBpaliaThes
B MEXIYHapOIHYIO, B pe3yJbTaTe 4ero KOHCTUTYIIMOHHOE IpaBO IT0-
CTCIICHHO HayaJlo IIoAmaaaTb II04 BJIMAHUE MEXIAYHApOAHBLIX CTaH-
napToB. Temephb yXe OOIIeNpW3HAHO, YTO IpaBa 4YejoBeKa, B KaKoil
Obl CTpaHE€ OH HM XKWJI, HAXOIATCA IO/ 33H.lP[TOV[ H€ TOJIBKO KOHCTUTY-
1LIMM M BCEl MpaBOBOUl CHUCTEMBbl €ro CTpaHbl, HO U BCEr0 MUPOBOTO
cooOl1ecTBa.

OO0s13aHHOCTh TOCYIAPCTB OCYIIECTBIISTH COTPYAHMYECTBO B IO-
OLIPEHUU U Pa3BUTUM yBaXKeHMS K IIpaBaM 4YeJIOBeKa 1 OCHOBHBIM CBO-
6omaMm 0e3 Kakoi-1mbo TMCKpUMHHAIMKM ObUla 3aMKCHpoBaHa B Yc-
taBe Opranuzauun OObeauHeHHbIx Hanwuii. OmHako moTpeboBanach
JIUIUTeIbHAsl Oopb0a 3amagHBbIX epXKaB IPOTUB CONPOTUBJICHUS TOTa-
JIMTapHBIX TOCYAapCTB, MpPEXIe YEeM IOSBWINCH KPYIHBIE MEXAyHa-
pPOIHO-TIpaBOBEIE aKThI B 3TOM obOyracth. IlepBrIM M3 HuUX cTanma Bceod-
IIas aekJjiapauus IpaB 4ejloBeka, ImpuHsATas ['eHepanbHOUl Accambiie-
eit OOH 10 gexabps 1948 r. B 1966 r. I'enepanbHast Accambiess OOH
npuHsiaa MexXIyHapoOHBIA MAaKT 00 KOHOMMYECKHUX, COLMAIbHBIX M
KYJbTYPHBIX TIpaBax M MeXIyHapoaHbI MaKT O T'PaXIaHCKUX M I10-
autndeckux npasax (patuduuupoBansl CCCP B 1973 r.). Oba makra
COCTaBWJIM CBOEOOpPA3HBIA MEXAYHApOAHBIN KOMEKC MpaB YejloBeKa M
rpaxkjaHuMHa, a TOCYydapCTBa-yYaCTHMKM B3sIM Ha ceOs 00s3aTeiib-
CTBO TPMHSTH HEOOXOAWMbBbIE 3aKOHOAATEJbHBIE MEpPHI 110 oObecIede-
HMIO TIPEAYyCMOTPEHHBIX B ITaKTaX IpaB U CBOOOL.

Bo Bropoii mosioBuHe XX B. ObUIO TaKXXe TNPUHITO 3HAYUTEIb-
HOE YUCJI0 MEXAYHApOIHBIX KOHBEHIIWIA MO OTAEIbHBIM TpYIIaM IpaB
yeJloBeKa M TpaxJaHWHA, KakK, Hampumep, MexXmayHaponHass KOHBEH-
LUs O JUKBUOAUM Bcex ¢GopM pacoBoil auckpuMuHamuu (1966 r.),
KoHBeHIIUSI MO TIPeAYNPEeXIeHUIO TTHITOK U 0eCUeTOBEUHOIO WU YHM-
JKaloIleTo MTOCTOMHCTBO oOpalleHus uian HakasaHus (1984 1) u mp.

BakHbIM KaHaJIOM yTBEPXIECHUS TpaB U CBOOO YeIOBEKa U Ipax-
JaHWHa aBisieTcss OpraHu3amus Mo 06e30MacHOCTU W COTPYIHUYECTBY B
EBpone (OBCE). B 3akmouurensHom akre CoBellaHus 110 0e30MacHo-
CTU U coTpygHuuectBy B EBpore, cocrosiBuierocss B 1975 1., onuH u3
pa3aesioB MOCBSIIEeH MpaBaM U CBOOOIAM 4YeJ0BEeKa U COACPXKUT 00si3a-
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TEJIbCTBO TOCYIAapCTB-YYaCTHUKOB (B YUCIO KOTOpPBIX BXoauT u Poc-
cusl) yBaxaTh M cOOJIIOIaTh 3TH IpaBa M cBoOomwl. JItoboe rocymap-
CTBO — YYaCTHMK 3TOM OpraHM3allMM BIIpaBe IIPUBJIEKaTh BHUMAaHME
JPYTUX TOCYJapCTB-yYaCTHUKOB IO AUILJIOMAaTUYECKUM KaHajdaM K ¢dak-
TaM HapylLIeHMsI IIpaB 4YeJIoOBeKa B JIIOOOM TOCYIapCTBE, SIBIISIOIMIEMCS
ee¢ ygacTHUKOM. COTpyOIHMYECTBO B 00JIACTH IIpaB M CBOOOI YeIOBEKa
ABJISIETCS coAep:KaHMeM IOHATUS "denoBedyeckoe m3mepeHne OBCE".
ITo aroit mpobieme ObUTM MPOBEAEHBI KPYIHbIE KOH(epeHIMn B Man-
pune, Ilapuxe, Komnenrarene, Bene, Mockse. [Ipunsaras B Ilapuxke
XapTtusi ais1 HoBoil EBporbl yaessieT Oosbllioe BHUMaHWE TpaBaM U
cBOOOIAM 4YeIOoBeKa M TpakKIaHWHA.

OmvH 13 OCHOBOITONATAIOIINX MEXIYHAPOIHBIX JOKYMEHTOB B 00-
JIACTU 3allUThI IpaB M CBOOOJ YejioBeKa UM IpaxigaHuHa — Esponeiic-
Kasa KoHBeHIMS 0 3aIUTe MPaB YeI0BE€KA W OCHOBHBIX CBOOOI ITOM-
nucaHa B Pume 5 Hos6ps 1950 r. rocynapctBamu — wieHamu CoBeTa
EBpornsl (patuduiinpoBana u Bctynuiaa B cuiny B 1954 r.). Ee neiictBue
(mo cocrostHuio Ha Mait 1998 T.) pacmpocTpaHsieTcsl Ha TEPPUTOPUIO
40 rocymapctB EBporel, aagomuxcs wieHamMu Coseta EBpoIThI.

Karanor mpaB u cBobonm yeynoBeka, coaepxaiuiicas B KoHBeH-
LIMY, BKJIIOYAET: IpaBO Ha XKU3Hb; 3aIlpeT IBITOK, OECUYEJIOBEYHOTO U
YHIKAIOLIETo JOCTOMHCTBO OOpallleHUSI WIM HaKa3aHUs; 3amper pad-
CTBAa W TMPUHYIUTEIHHOTO Tpyaa; CBOOOMY M JUUYHYIO HENPUKOCHOBEH-
HOCTh; IIpaBO Ha CIIpaBeMJIMBOE CyaeOHOe pa30MpaTebCTBO; HEIPU-
MEHEHMEe OOpaTHOM CHJIbI 3aKOHA B YrOJIOBHOM IIpaBe; IpaBO Ha yBa-
KEeHHe JIMYHOM M CeMEMHOM XXM3HM; IIPpaBoO Ha CBOOOTHOE BCTYIUICHUE
B Opak, cO3daHHW€ CEMbM M PABEHCTBO CYIIPYIOB; CBOOOLY MBICIIH,
COBECTU W PEJIUTMU; CBOOOAY MHEHWIA; cBOoOOmy MHbOpManuu; cBOOO-
Iy coOpaHuii; cBoOOmy accolluMallMii U MpaBo co3aaBaTh Mpo¢Co3bl;
IpaBo OECIPEISITCTBEHHO IT0JIb30BAThCS CBOMM MMYILIECTBOM; IIPaBO
Ha oOpa3oBaHME; IpaBO Ha CcBOGOAHbLIE BBIOOPHI; CBOOOAY Il€pEeIBU-
XKEHUS U BBHIOOpA MECTOXUTEIbCTBA; IIpaBO TIpaxJaHWHA IOKMAATh
CTpaHy M BO3BpalllaThbCs B HEE; 3aIlpeT BBICBUIKM WHIWBHUAYaJIbHOMN
WIN KOJUIEKTUBHOM, BKJIIOYasl 3alpeT KOJUIEKTUBHOM BBICHLUIKM MHOC-
TpaHIIEB; IMIpaBa MHOCTPAHIIEB, IMPOXMBAIOIIMX HA TEPPUTOPUM TOCY-
JapCTB-y4aCTHUKOB.

B cootBercTBUM ¢ KOHBEHIIMEM MOTb30BaHME U3JI0KEHHBIMU B HEll
rpaBaMy U cBOOOAaMU oOecrieunBaeTcsl 0e3 KaKoi-1ubo AMCKpUMUHA-
WA TI0 TIpW3HAKaM II0JIa, Pachl, I[BeTa KOXMH, S3BIKA, PEIUTUU, IO-
JIMTUYCCKUX WU HHBbIX y6€)K£l€HPIfI, HAIlIMOHAJIbBHOT'O WJIU COLIMAJIBbHO-
ro TIPOMCXOXACHUs, TPUHAMIEKHOCTH K HAIlMOHAJTbHBIM MEHBITWH-
CTBaM, UMYHUICCTBCHHOTO ITOJIOKCHNW S, POXKIACHUA NJIN MHBIM IIPU3HAKaM.
XapakTepHas yepTa KOHBEHIIMM COCTOMT B TOM, YTO €€ CTaTbU OoJee
noapoOHbl, YeM aHaJIOTMYHbIE B APYTMX MEXIyHapOJHO-MPaBOBbIX
ITaKTaX, a B HEKOTOPBIX CTAaThAX OOIICTIPUHATHIE ACHWHUIIMUA TIPaB
COTIPOBOXIAIOTCS KOHKPETU3UPYIOLIMMU HOPMATUBHBIMU YKA3aHUSAMU.
Hampumep, mpaBo Ha HENMPHMKOCHOBEHHOCTh JIMYHOCTH (CT. 5) corpo-
BOXJEHO HCUEPIBIBAIOIIAM TIEpEYHEM CHUTyalluii (MX 1IecTh), KOrIaa
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JULIO0 MOXET ObITh Ha 3aKOHHOM OCHOBaHUM JIMIIEHO cBoOombl. Cyiie-
CTBEHHYIO 3BOJIIOILMIO TPETEepIiesio MpaBo Ha XuU3Hb; paHee KoHBeH-
nus (cr. 2) momyckajia JMINeHWE XU3HU BO MCIIOJTHEHWE CMEPTHOTrO
cyneoHoro npurosopa. OgHako B 1983 r. 6611 npuHAT IIporokon Ne 6 k
Konsenumu, cr. 1 Kotoporo rimacut: "CMepTHass Ka3Hb OTMEHSIETCS.
HukTo He MoOXeT ObITh TPUTOBOPEH K CMEPTHOW Ka3HU WMJIM Ka3HEH'.
CMepTHasi Ka3Hb MOXET ObITh YCTaHOBJIEHA 3aKOHOM TOJIBKO 3a Heii-
CTBUSI, COBEpIIEHHBIC BO BpeMsl BOMHBI WJIM MPU HEU3O0EXKHOI yrpose
BOJHBEI.

Cy0beKkTaMu obOpallleHUsI 110 MOBOOY IIpeaycMoTpeHHBbIX KoHBeH-
Meil mpaB M CBOOOA MOTYT OBITh: TOCYIapCTBO-YYaCTHUK (€CIU OHO
rpearnoJjiaraeT HapylieHue HopM KOHBEHLIMM B APYroM ToCydapCTBe-
Y4YacTHUKE); HEMPaBUTEIbCTBEHHbIE OpPTaHU3alIMU; JII0OOE JINIIO, TpyIIra
aui. OgHako KoHBEHIIMS 3alIMIlaeT TOJbKO TIpaBa OTAECJIBHBIX JUIL U
COOTBETCTBEHHO B TOCJEAHEM cCJiydae YYaCTHUK TPYMIIOBOM METULIUU
MOJIKEeH ToKa3aTh, KakKoU yliep0d HaHeCeH eMy JIMYHO. MeXaHUu3M Mpu-
meHeHUss KoHBeHIIMU B TedyeHUE IJIMTEJIbHOTO BPEMEHM BKJIIOYasl J1BE
ocHOBHbIe cTtanuu. Ha nepBoii n3 Hux aeticrBoBasia Komuccus mo mpa-
BaM 4YeJsioBeka (Tyda IMOCTyIajiu U TaM M3ydaJiuCh oOpalleHusi, OCylIile-
CTBJISIJIaCh TOMNBITKA MHUPHOIO yperyJupoOBaHHUs CIIOpa), a Ha BTOPOM
Bctynanmu EBponetickuit Cyn mo mpaBam 4denoBeka win Komurer Mu-
HuctpoB Cosera EBpombl. [locne patudukanuu IMporokoma Ne 11 "O
peopraHu3alMm KOHTPOJIBHOTO MEXaHM3Ma, CO3IaHHOTO B COOTBETCTBUM
¢ KonpeHuueit" Komuccust momiexut yrnpasgHeHuto, a Cyn — npeo0-
Pa30BaHUIO B MOCTOSSHHO AEWCTBYIOLIUN.

EBponeiicknii Cyn mo mpaBaM 4ejioBeKa paccMaTpUBaeT KaJio-
Obl HA HapylIeHUs NMpaB U CBOOOH, nmpeaycMoTpeHHbIX KoHBeHIIMel, B
rocynapcTBax — yyactHukax Cosera EBpormsl. Betymast B Coser EBpo-
Mbl, TOCYIapCTBO N1aeT corjlacue Ha MpU3HaHUWEe 00s3aTeJIbHOU IopHuC-
mukuaun Cyma. 3a BpeMsi cBoero cyiumectBoBaHus Cyn BBEIHEC 0Ooliee
NSTUCOT pellleHUi, CBSI3aHHBIX C HapylIeHWEM MpaB M CBOOOO B pas-
HbIX eBpomneiickux cTpaHax (Benukob6puranum, Wrtanum, benbrumu,
I'peomn m MHorux apyrumx). CymeOHass mpakTWKa 3aTpoOHYyJIa HpPaKTH-
YyecKd Bce TMpaBa M CBOOOABI, TIpeaycMOTpeHHble HopMmamMu KoHBeH-
UM, YTO MOBJIEKJIO 3a COOOM psiJg M3MEHEHU B HAIlMOHaJIbHBIX 3aKO-
HOJIaTeJIbCTBAX.

[Mpoliecc mmpaBoBOIi MHTEpPHAIIMOHAIU3AllMM TIpaB 4eJioBeKa pas3-
BUBaeTCsI OBICTpO U B BecbMa 3(@GEeKTUBHBIX (opmax, CIocoOCTBYsI
MpeBpalleHUI0 B HeJaJIeKOM OyaylleM rpaxiIaHWHa Jo0oro rocynap-
CTBa B rpaXKJaHWHa TUIAHETHhI. YXXe ceiluyac B CUJIy MpU3HAHUS TEM WU
UHBIM TOCYAapCTBOM OOIEITPU3HAHHBIX MPUHIIMIIOB U HOPM MEXIyHa-
pOIIHOrO TIpaBa 4YacThbl0 CBOEro BHYTPEHHEro IIpaBa TaKoe Trocyaap-
CTBO HE€ BIIpaBe€ OTKa3biBaTh YEJIOBEKY B KaKOM-TO CYOBEKTHBHOM
npaBe Ha TOM OCHOBAaHWM, UTO OHO HE 3aUKCUPOBAHO B KOHCTUTY-
WU JAHHOTO TOCyIapcTBa. DTO CBUAETEIBCTBYET O HEYKJIOHHOM COJIU-
KEHUU MEXAYHAapOAHO-TIPAaBOBOTO M KOHCTUTYLIMOHHO-ITPABOBOTO MH-
CTUTYTOB TpaB U CBOOO.
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§ 3. OcHoBHBIE BUABI NIPAB U CBOOO IpazKIaH

DopMbl  IOPUINIECKOTO 3aKpeIJIeHUSI TpaB M CBOOOL B KaXIOM
rocyJapcTBe pa3jiMyHbl. DTO CBSI3aHO C HEPAaBHOMEPHOCTHIO 9KOHOMM-
YeCKOTO M MOJTMTUIECKOTO Pa3BUTHUA CTpaH, HEOTWHAKOBOCTBIO TPaBO-
BBIX cUCTeM M Tpamuimii. JuddepeHnmanms npaBoBoil perjaMeHTa-
MM XapaKTepHa W JJIs1 pa3BUBAIOIIMXCSl CTpaH, Te Ha IOpUANYECKUE
WHCTUTYTBI, YaCTO MEXaHWYECKM 3aMMCTBOBAHHbIE M3 METPOIOJUIA,
IIOMMMO OCOOEHHOCTEH MCTOPUYECKOTO Pa3BUTHUs HAKJIAIBIBAIOT OTIIC-
YaTOK TPATWIIMOHHBIN 00pa3 KU3HU, TEPEXKUTKH POIOTUIEMEHHOM opra-
HU3AIWN.

TeM He MeHee M3 Bcero KOMILIeKca MpaB U CBOOOJ MOXHO BbIie-
JIUTHh TPY TPYIIIBI, KOTOPHIe, XOTS M B Pa3HOM CTeNeHM, 3aKPeIUISTIOT-
cs, TIPU3HAIOTCS WIM SIBJISIOTCS TIPEAMETOM OOpHOBI BO BCEX CTpaHax.
BT0 — JNUYHBIe, MOJUTHYECKHME, a TaKXe COIMabHbIe, SKOHOMUYEC-
KWe U KyJbTypHBIe TIpaBa M CBOOOABI. KpoMe TOro, MHCTUTYT MpaB U
CBOOON BKIJIIOYAeT TPHWHIIMIT PAaBEHCTBA TpakmaH, KOTOPBIA IIpemiie-
CTBYeT BCEM ITIpaBaM M CBOOOmaM, SIBIISIETCS HEOOXOIMMBIM YCIOBHEM
Jaxe uxX (GOpMabHOTO CYIIECTBOBAaHUS.

Ilpunyun pasencmea epaxcoan u ezo napywenus

PaBeHCTBO —- OIMH M3 MIABHBIX JIO3YHTOB IIEPBBIX IEMOKpaTH-
YECKHX PEBOIOLMIA. DT HOPMbI ObUTM HAIpPaBICHBl MPOTUB TUCKPUMU-
HallMd U COCJIOBHBIX MPUBUJIETUI U SIBJISIIOT cOOOM OCHOBOTOJAraloIuii
MPUHLIUAN WHCTUTYTa TpaB M cBoOon. Bce KOHCTUTYLMU, cTOsIME Ha
MO3UIUSIX JIEeMOKPAaTUYECKOTO IMPaBOBOTO TOCYHAapCTBa, 3aKperUIsioT
pPaBeHCTBO, ONHOBPEMEHHO 3armpeliiasl AUCKpuMUHauup. C 3Toro Ha-
YyMHaeTcsl M3JIOXEeHUEe Bcex IMpaB M cBOOON yesioBeka Bo BceoOreit
nexmapanuu mpaB demoBeka (OOH, 1948 1.).

IOpuduueckoe codepacanue smoeo npunyuna 3aKa04IaeTCs B npu-
3HAHUU PABEHCMBA 8cex 2paxcoan neped 3aKoHom u cydom. Bce rpax-
JaHe JOJIKHBI ObITh Ha/leJeHbl OAMHAKOBLIMU IMpaBaMM, B PaBHOM CTe-
MEeHU OTBeYaTh Iepe] 3aKOHOM 3a COBeplleHHbIe MpaBOHapylieHus. B
00l11IecTBE HE JOMXKHO OBbITb HUKAKMX TPYMI WA OTIAENbHBIX JIWII, 3a
KOTOPbIMU 3aKOH TMPU3HAET Kakuhe Obl TO HU ObUIO MPUBWIETUM, UC-
KJIIOUUTENIbHBIE TIpaBa U JIbroThl. UMEHHO B TAKOM 3HAYEHUUW TTPUHITUII
paBeHCTBa TOJYYMJ IIIMPOKOE 3aKpelljieHWe B KOHCTUTYLIMSIX U 3aKO-
Hax, CyIeOHON MpaKTuKe.

KoHcTUTyIITMOHHOE TIpaBO OOecleurBaeT TOJbKO HOPUANYECKOE,
T. €. (hopMaibHOE, paBeHCTBO MexXy JtonbMu. KoMMyHHUCcTHYECKast uaest
(hakTHMUECKOTO ypaBHEHUS JIIOJell MO CYyTU CBOEil MPOTHMBOPEUYUT CBO-
001 Ye0BEKa, HOCUT YTOIMYECKUM U MPOTUBOECTECTBEHHBIN Xapak-
Tep. OHa BemeT K HaCWIbCTBEHHOMY Tepelesy, a 3aTeéM ypaBHEHMIO B
oenHocTu. IIpoBo3sriailieHHOE B HEKOTOPBIX KOHCTUTYLMSIX COLIMaslb-
HOE PaBEHCTBO MPU3BAHO JIUIIL CMATYUTH (HaKTUUECKOE HEPaBEHCTBO
MEXIy JIIOAbMU MyTeM IepepacripeeicHUus TOXOA0B U Pa3BUTUS TO-
CyIapCTBEHHBIX MHCTUTYTOB COLIMAIBbHON TOMOIIIY.
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IIpuHLMIT paBeHCTBA HE MOPOXIAaeT KaKUX-IU0O KOHKPETHBIX
CYOBEKTUBHBIX IpaB U O0s3aHHOCTel s Jiogein. OH HpeacTaBisieT
coboii, cKopee, MpaBUI0, OOpalllcHHOEe K TOCyIapCTBY, KOTOpOE IIOJI-
XHO TIPOTHMBOACKMCTBOBATh JIO00W MUCKPUMHWHAIIUM TpaxkKIaH CO CTO-
POHBI cBoux opraHoB. Ho make B TOM CBOeM 3HAaYeHUU MPUHLIMUII pa-
BEHCTBAa BeChbMa BaXXeH [JIsI OIIpeIcJIeHMSI IPaBOBOIO CTaTyca rpax-
NaHWHA, €ro B3aMMOOTHOIIEHMI C TroCydapCTBEHHOI BJIaCThIO.

PaBeHCTBY rpaxpaH IIPOTUBOCTOUT OUCKPUMUHAUUS, SIBJISIOIIA-
sacsa gpopmoii Hacuaus Hao uenosekom. OHa 3aKITIOYACTCS B ITOIIpaHUU
WM OTpaHUYEHUM €ro IipaB Mo IIpM3HaKaM COIIMaJIbHOI, pacoBOi,
HallMOHaJbHOW WU $S3bIKOBOW NpUHAAJEXKHOCTU, IoJa, Bo3pacTa,
pelurnu, LBeTa KOXH, IOJUTUYECKUX U HHBIX YOEXKIeHWI, MMYIIe-
CTBEHHOTO WJIM WHOTO ITOJIOXeHWS. JIMCKpUMMHANMSI BBICTYIIACT Kak
OTpHUIIaHHWE PaBEHCTBA rpaXIaH WM OCHOBHBIX NMPUHIIUIIOB AeMOKpaTH-
YeCcKOro IMpaBOBOTO TOCyJapCTBa.

BceoOmas meknapanus ImpaB 4ejloBeKa, MeXIyHapogHbIe ITakK-
TBl O MpaBaxX 4YejJoBeKa M JpYyrue MeXIAYHapOIHO-IIPaBOBbIE JOKY-
MEHTHI 3allpellaloT AJMCKPUMUWHAIIMIO 110 BCceM ITpu3HaKaM. Takoii 3am-
pPeT COAEepKUTCS BO BCEX COBPEMEHHBIX KOHCTUTYHMSIX, B Pa3JIMYHBIX
3aKOHaxX M MPaBOBBIX OOBIYASIX.

B mpoiuiom B psime cTpaH JUCKPMMMHALMS BO3BOAMJIACH Ha ypO-
BeHb roCyJapCTBeHHON HoJUTUKM. Tak, B (pallMCTCKUX rocymapcTBax
YTBEPKIAJI0Ch pPacoOBOE IMPEBOCXOACTBO, MNOABEPraauch IpeciieaoBa-
HUIO JIIOMU JIEBBIX YOeXKIEeHUI, MPOIIOBEOOBAJICSI aHTUCEMUTU3M. B co-
LUATUCTUYECKUX TOCydapCcTBax MPOBOAUINCH PENMPECCUN MPOTUB MHA-
KOMBICJISIIIIUX, OTPAaHUYMBAJIMCh IIpaBa JIIoAel B 3aBUCUMOCTH OT COILIM-
aJIBPHOTO IIPOMCXOXAEeHMSA (oM M3 TaK Ha3bIBaeMBIX "HETPYIOBBIX
croeB"). Pacu3Mm u amaprena mpu3HaBaJdUCh HaXKe KOHCTUTYLITMOHHBIMU
npuHUUNaMU. TsiKejloe Hacjieaue TMCKPUMUHALIUM NPOSIBIASIETCS U B
Hallle BpeMsI, XOTs dJallle OHAa BBICTYIIaeT B CKPBITBEIX (popMmax.

Pacosas oJuckpumunayus. DopmabHO-IOPUINYECKM OHa 3ampe-
meHa mouytu Bo Bcex crpaHax. B CIIA »To 6buto crneiraHo OoJjbmie cra
JIeT Has3al. Pgaa mMO3UMTUBHBIX pelleHUUW NPUHS B MOCIEAHUE HECSATH-
netust BepxoBHBIA cyn (0 3ampeTe pacoBOM cerperauuy B IIKoJax, 00
OTMEHE PaCHCTCKHUX 3aKOHOB B INTatax M ap.). OgHakKo Ha HpaKTUKE
pacoBass OMCKpUMMWHAIIMS BCEe Ke He mucuesga. DTOMY CIOCOOCTBYET
MO3ULMSI BJaCTE€i, KOTOPble B HEKOTOPHIX LITATAX MOJ MacKOil 3aliu-
TBl "CcBOOOIBLI BbIOOpa" ONpaBIbIBAlOT (PAKTMYECKOE COXpaHEeHUE Cer-
peralyyu B roCyIapCTBEHHBIX IKOJIaX, €CJIW Herphl "mToOpOBOJBHO" OT-
aloT CBOMX AETEil B IIKOJBI IJISI YepHBIX. B I1e10M 1Mo cTpaHe 3HAYu-
TeJabHasl 4acTh HeOEbIX OEeTeil ydaTcsl B CerperMpOBaHHBLIX IIIKOJaX.
Cchuiasich Ha KOHCTUTYLIMOHHYIO CBOOOIY CJIOBa, PACUCTbl IPOBOIST
npomnaraHay pacoBoii HeHaBUCTU. BMecTe ¢ Herpamu Ha GeciipaBue 00-
pedeHbl MEKCHUKaHIbl, WHACWIIBI W IIPpeACTAaBUTEIN IPYTUX HaIMO-
HaJIbHBbIX MEHBILIUHCTB.

B Beanmko6puranum, ['epmannn, @paHIMU IIMPOKOE PacCHpPOCT-
paHeHHe MOoJay4YMia IMCKPUMUHAIINS YePHOKOXUX BBIXOIIEB U3 A3WH,
Adpuku u crpan Kapubckoro 6acceitHa. be3paboruma cpeaud HUX B
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JIBa pa3a Bblllle, YeM Yy OeJIbIX rpaxiaH, a CpeAHWi 3apaboTOK HaMHO-
ro HuXxe. Jta KaTeropyusi MMMUTPAHTOB Ha MPaKTUKe HEepeaKo JnileHa
BO3MOXXHOCTH CBOOOZHO CHMMATh KBapTHMpPhI, MOCENIAaTh KYJIbTYpPHbBIE
yupexnaeHus. B TpyaiHOM TMOJ0XEHUM HaXOASITCSI TakKKe UMMUIPAHTHI,
KUBYIIME B psiie ApYyrux ctpaH 3amnamgHoii EBpombl, B OObeAUMHEH-
HBIX ApabCcKUxX DMmparax.

OcobeHHO rpy0OyI0 (popMy pacoBOil TUCKPUMHMHAILIUM SIBJISII COOOit
anapteu] (cuctemMa paslieJIbHOro cyiecTBoBaHus pac). ClOXHBUIMCH
B KOJIOHMAJBHBINA TIEpHOJ, 3Ta cucTeMma cymecTtBoBaia B IOxHoit Po-
ne3uu (3umbadse), Hamubuu u psiie npyrux ahpuKaHCKUX cTpaH. [osb-
IIIe BCEro OHa TrocroacTBoBaja B MOxHo-AdpukaHckoit PecryoOnuke,
rae Obula 3aKperjieHa KOHCTUTYLIMOHHO. [IpaBoBoe peryiupoBaHuE BO
BceX cdepax OCyIIeCTBIIOCH MU GepeHIIMPOBAHHO B OTHOIIICHUH JIIO-
el ¢ pa3IMYHOl pacoBOM MpUHAMIeXHOCTblo. CucTeMa amapTeuia
Jiexasaa B OCHOBE KOHCTUTYLIMOHHOTO, TPYIOBOTO, YTOJOBHOIO, ceMeii-
HOTO, I'paxIaHCKOIo M APYrux oTpaciieil npasa. [IpoTuBHUKYU amapTe-
Waa TOABEPraIMCh MacCOBBIM perpeccusiM. Tojbko B 80-X IT. 3Ta cTpa-
Ha mepelnia K JeMOKpPaTUYeCcKOMY TpaBJIeHUIO.

Auckpumunayus ycenwun u mosodexcu. Bo MHOrMX cTpaHax mMupa
KEHIIWHBI YIIOPHOU 0Opb0Oi TOOMIMCH SMaHCUIIAILIUM, T. €. YPaBHEHUS
CBOUX MpaB ¢ MyXKUYMHaMU. 3anper NTUCKPUMUHALIMU BKIIIOYEH B KOH-
CTUTYLIMM U 3aKOHBI psija cTpaH. B TO Xe BpeMsi B pslie BemylIUX
rocyJapcTB TakKoro 3ampera B MOJHOM oObeMe Bce elle HeT. [laxe B
CIHA nomnpaBka K KoHcTuTyiuu, KoTopasi JOJDKHA Oblla 3aKpenMTh
paBHOIpaBUE KEHIIWH, B TEUEHUE MHOTUX JIET CO BPEMEHU CBOETO
onobpeHus Konrpeccom (1973 r.) Tak u He Oblna paTuduUIIMpoBaHa He-
00XOMMMBIM YKCIOM ILTATOB W, CJIeAOBaTeIbHO, HE BOlJa B CHUJY.
Mexmy TeM aMepMKaHCKHUE KEHIIMHBI, KOTOPbIE COCTABJSIOT OOJIbIIIE
TOJIOBMHBI HaceJIeHUsI CTPaHbl, CTPaAalOT OT IMCKPUMHUHALIMUA B OTIjia-
T€ TpyAa, UMEIOT OrpaHMUYEHHbIE BO3MOXHOCTU TOJYYUTh MHOTHE TTPO-
(eccum u pabory. KeHuH KpailHe Majio B 3apyOeXkHbIX MapjaMeH-
Tax W TpPaBUTEJIbCTBAX.

JWCcKpUMUHALIMM TOABEPraeTcsl Takxke MoJioaexb. IloBcemMecTHO
CpeIy MOJIOABIX JIONEH BBICOK IPOICHT 0e3pabdOoTHBIX (B TOM 4YHCIIE
JIULL ¢ JUTUJIOMaMM), OrjlaTa ux Tpylda HUXe oObluHOU. OCOOEHHO Tpy/-
HbIM SIBJSICTCS TIOJIOXKEHUE TOI MOJIOAEkKW, KOTOpasi UCIIBIThIBAeT ABOM-
HYIO OWCKPUMMHWHALIAI0 — HE TOJIBKO I10 BO3pAacTy, HO W MO PaCOBOMY
MPU3HAKY.

Huckpumunayus no peaueuosnomy npusznaxky. HecMoTps Ha MexX-
JlyHApOIHO-TIpaBOBOE MpU3HAHWE CBOOOAA BEPOUCHOBENAHUS CTaJIKU-
BaeTcs ¢ IpyObIMM HapylIEHUSIMU B psiae cTpaH. K opraHu3oBaHHOMY
HACWJIMIO MIPOTUB MHOBEPLIEB IpUOeraeT MCAaMCKU (DyHIaMEeHTaIN3M,
YTBEPIMBIIMICS Ha rocygapcTBeHHOU ocHoBe B Mpane, AdraHucra-
HEe; TePPOPUCTUYECKUE aKIIMU MPOBOAST (pyHIAaMEHTATUCTHI B AJIKU-
pe, Erunte u npyrux ctpaHax. CyliecTBoBaBIlias Ha MPaKTUKE TUCK-
pUMMHALMS UpJaHaleB-KaTonukoB B CeBepHoil Mpinanauu co cTopo-
HBbl OpUTAHIEB-TIPOTECTAHTOB HAPSILY C APYTMMU (haKTOpamMu IpuBesa
K JJIATEIbHOM TI'paXkKIAaHCKOM BOitHE, IMOeNM MHOTUX JroAeu. Juckpu-
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MMHaLMs 110 PEJIMTMO3HBIM MOTHMBAM XapaKTepHa JJISI TOCYyIapCTB, OC-
HOBaHHBIX Ha oduumaabHol penurun (M3paunb, rocymapctBa Apadc-
koro Boctoka).

Jpyeue gopmor duckpumunayuu. B HEKOTOPHIX MHOTOHALIMOHAJIb-
HBIX TOCYHApCTBaX pacHpoCcTpaHeHa IUCKPUMHWHALIAS HAIlMOHAJIBHBIX
MEHBIIMHCTB. [Ipy 3TOM HallMOHaNIbHAS M peJIMThMo3Has (GOPMBbI IUCK-
PUMMHAIIMM HACIauBalOTCS Ha COLMAJIbHOE HEPaBEHCTBO, YTO YCYIryOo-
JIsIeT KOH(MJIMKTHI.

CxomHOI ¢ HMMU TIO XapakTepy SBAsSIeTCS TUCKPUMUHAIUS, OCY-
mecTBasieMasl B SITTOHMMA B OTHOIIEHWW aifHOB (STTOHCKWE WHICHIIBI) U
STHUYECKOI TIpynmbl "Oypaky" (cBoeoOpa3Has KacTa OTBEPXKEHHBIX,
JIMIIEHHBIX (PAaKTUYECKOTO paBHONIpaBUS BO Bcex cdepax XKU3HU), a
TakXe B ABCTpajJuM B OTHOIIEHUM aOopureHoB. OTCYTCTBUE paBEH-
CTBa HAXOIWUT CBOC IIPOSIBJIEHME B COXpPAaHEHWM KaCTOBOM CHUCTEMBI B
Muaun, KoTtopast NpakTUYeCKU OTCTpaHsIeT OT cpephbl TOCyIapCTBEHHO-
IO YIpaBJICeHUs M OOIIECTBEHHO-IIOJUTUYECKOM XNU3HU MHOTUE TBHICSIYM
rpaxnaaH. B JlaTBuu m DcToHMM NEMCTBYIOT 3aKOHBI, TUCKPUMMHUPYIO-
mue pycckosspraHoe Hacenenue. B CIIIA u 3amamnoit EBpomne pacrpo-
CTpaHeHa TUCKPUMMUHALMS MHOCTPAHHBIX PabOYMX, UMMUIPAHTOB.

ITpuHuMTT paBeHCTBa B OCBOOONMBIIMXCS CTpPaHaX BEChbMa JalieK
OT pealbHOCTU. 3/1eCh COLMAIBHOE PACCIOCHUE U CBI3aHHOE C HUM
HEPaBEHCTBO JIIOJEN YCUIMBAIOTCS; COXpaHSIETCS yXkacawlluasi HUllle-
Ta TOJABISIIONIETO OOJBIIMHCTBA HApPOAA, MEXITHUYECKOE COIMEPHU-
4YecTBO, Tpaibanuim. [IpoBo3rianieHue OPUANYECKOTO PABEHCTBA Ya-
CTO JIMIIIAEeTCS CMBICA IO MPUYMHE MAacCOBOM HErpaMOTHOCTH JIIOACH,
MPUBOJSIIEN K HE3HAHWIO CBOMX 3JI€MEHTapHbIX MpaB. B Takux ycio-
BUSIX JUTST TIPABSIIIAX KPYTOB 3a4acTyl0 HE COCTABJISIET TpyAa HE TOJb-
KO OCYIIECTBJISITh TUCKPUMUHALMIO KAKUX-TO KaTETOPUN TpaxaaH, HO
1 rpy0O0 MUTHOPUPOBATh M MOIMMpPaTh IpaBa OCHOBHOM MaccChl Hacese-
HUS.

Jlioctpamusa (ot sam. lustratio — ouuineHue). B coBpeMeHHOM
KOHCTUTYIIMOHHOM TIpaBe TaK Ha3bIBAIOT Y3aKOHEHHBIN 3aIpeT 3aHUu-
MaTh BBIOOPDHBIE W WHBIE OTBETCTBEHHBIE TOCYNAPCTBEHHBIE NOJIKHO-
CTU JMIIaM, KOTOpble NMPMHUMAIM HETOCPEICTBEHHOE yJyacTue B aH-
TUAEMOKPATUYECKOM, PENIPECCUBHOM AEATEIbHOCTU BJIACTEH MpU Ipe-
XKHEM TOTAJIUTAPHOM TOCYJApCTBEHHOM pexxume. JIocTpauus, TaKuM
00pa3oM, BbICTyIaeT Kak (opma JUYHON MOJIUTUYECKOW OTBETCTBEH-
HOCTHM 3a yJacTMe B IpaBOHapyIIAIOIIEH MesTeJIbHOCTU TOCYyIapCTBEH-
HOW BJIACTHU.

JlrocTpauus mpuMeHsIach Mmocjie BTOPO MUPOBOM BOWHBI K OTIpe-
NeJICHHBIM KaTeropusM (halllMCTCKUX YNHOBHUKOB U MAapTUHHBIX DYyH-
KIIMOHEPOB Hapsily ¢ HaKa3aHUEM B CyI€OHOM MOPSIKE BBICIINX PYKO-
Boautenei dammcrckoro rocyaapcrBa (HropHOeprckuit mpomnecc). B
cootrBeTcTBUU CcO CT. XII IlepexomHbIX M 3aKIIOYMTEIbHBIX IMOCTaHOB-
nennii Koncrutynum Utanum 1947 r. mopjesxxany orpaHUIEHUIO Ha CPOK
He Oosee MSTU JIET C MOMEHTa BCTyrieHUs1 KOHCTUTYUMU B CUJTY aK-
TUBHOE W TACCUBHOE W30MpATENbHOE TPABO JJsI OTBETCTBEHHBIX DPY-
KoBoauTeNel Gamucrckoro pexuma. B I'epmaHuu npolienypa jaeHa-
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HMpUKaMu Takxke Mpeanoiaraia YUCTKY TOCYIapCTBEHHOIO armrapa-
Ta OT HALIMUCTCKUX JesTeJel U BOEHHbIX MpecTynHuKoB. [locne pacna-
Jla MUPOBON COIMAJIMCTUYECKONW CUCTeMBI B psiae rocymapcTB LleHt-
panbHOit U BocrouHoit EBponbr (Yexwusi, Benrpusi, OctoHust u jap.) B
90-¢ rT. ObUTM MPUHSITHI 3aKOHBI O JIIOCTPAIIMU, Ha OCHOBAaHWU KOTOPBIX
HE MOXET 3aHMMAaTbhb rocyJapCTBEHHbIE JOXKHOCTU OMNpeAeSeHHbI Kpyr
UL, pabOTaBIIMX paHee B OpraHax rocydapCTBEHHON Oe30MacHOCTH,
VHBIX CMEUMaTbHBIX OpraHax, B MapTUWHOM alinapaTte u T. M. B Heko-
TOPBIX CTpaHax CIMCOK OpPraHoB, paboTa B KOTOPBIX CIYXWUT OCHOBa-
HMeM [JIs JIIOCTpalluy, BechbMa MpoK (Yexus), B HEKOTOPbIX OrpaHu-
YeH paboToll M COTPYAHMYECTBOM C OpraHaMu TOCYAapCTBEHHOU 0e30-
nacHoctu (ITonbmra). CoOTBETCTBYWOIIEN TPOBEPKOU 3aHUMAIOTCS
crielMagbHble KOMUCCUM, CO3[aBaeMble, Kak MpaBuiIo, 3aKOHOAATEb-
HbIMU opraHaMu. Eciu kommpomeTupytoiiue GhakThl, Aa0lMe OCHOBa-
HUE IS TIPUMEHEHMSI 3aKOHa O JIIOCTpaui, oOHapy:KMBaIlOTCSI B OMO-
rpadum nuia, yxe 3aHUMAIOLIETO TOCYIapCTBEHHYIO JOJKHOCTb, 3TO
JIMIIO YXOAMT B OTCTaBKY.

B HekoTopbIx cTpaHax 3aHUMaThb TOCYNAPCTBEHHBIE MOJKHOCTH
3anpelieH0 WieHaM ITOJUTUYECKUX IMapTUil 3KCTPEeMHUCTCKOIO IJiaHa,
BBICTYITAIOIINX IIPOTUB CYIIECTBYIOIIETO KOHCTUTYLIMOHHOIO CTPOSI.
Taxkoii 3ampeT He CBsI3aH C NPEABIAYIIEH TOCYIapCTBEHHOW IesITelb-
HOCTBIO JIMI[ U HE MOJIMAanaeT Moji MoHITHE JocTpauuu. B naHHOM ciy-
yae peyb MAET O IIpeaeaax I0Jb30BaHUS ITOJUTHUYECKUMMM IIpaBaMu U
cBobomamu. Ha stom ocHoBanuu DenepalbHbI KOHCTUTYLMOHHBIN CyI
®PI' npusnan B cepeauHe 70-x IT. He npotuBopedyaiuM OCHOBHOMY
3akoHy ®PI" Tak Ha3bIBaeMblii "3ampeT Ha TMpodeccun”, yCTaHOBJICH-
HbIi B OTHOILICHUM 4YICHOB 3KCTPEMMCTCKUX MAapTUHl COBMECTHBIM DPe-
meHneM DeaepanbHOro KaHIJIepa W TipelcenaTesieil MpaBUTENIbCTB
3EMeJTb.

Juunvie npasa u ce0600bl

OTU TpaBa U CBOOOABI, MMEIOIIME KOHCTUTYLIMOHHBIM XapakTep,
OOBIYHO OTHOCSIT K €CTeCTBEHHBIM, HEOThEMJIEMbIM IIpaBaM JIMYHOCTH,
caMbIM BaXXHBIM TapaHTUSIM M MPOSIBJICHUSIM 4YeJIOBEYECKONM CBOOOIPDL.
ITosToMy mX pacmpoCTpaHSIIOT HE TOJIBKO Ha T'paxkgaH TOrO WM WHOTO
rocyiapcTBa, HO M Ha BCeX NPYTUX JIOAei, TPOXUBAIOIIMX Ha €ro
TeppuTOpUn. JIMYHBIE TIpaBa M CBOOOIBI CYMUTAIOTCS KaK Obl IPOMU3BOJI-
HBIMM OT IIpaBa Ha XW3Hb, KOTOPHIM OT POXIEHMSI 00JamaeT KaxKIblil
YyeJI0BeK.

bopwba ¢ HapylleHUSIMU TUYHBIX TTPAaB U CBOOOJ, COCTaBJIsIeT ce-
Py YTOJIOBHOIO M aIMWHUCTPAaTUBHOIO IIpaBa. MIMEHHO 3TMMHM OTpac-
JIIMM TIpaBa KakK Obl YCTaHABJIMBAIOTCS IIPENEsbl JTUYHBIX IIPaB U CBO-
001, KOHKpeTHBIE (hOPMBI ITO3BOJIEHHOTO M 3arpenieHHOro. I[loatomy
rocyIapcTBO, He IpuoOerasi K peBU3UU KOHCTUTYLIMOHHBIX TEKCTOB, UTO
He Bcerga BO3MOXHO M IIOJMTHUYSCKM BBITOJHO, OrpaHUYMBAET IIpaBa
JIIONIEe ITyTeM BHECEHMSI M3MEHEHHMI B YTOJIOBHBIE KOIEKCHI MM pac-
U PEHUA TMOJIHOMOYUIA TIOJIMIMN N aAMUHUCTPATUBHBIX OPraHOB. JIny-
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Hbl€ TpaBa U CBOOOJBI YaCTO OKPYXKEHbI OOJBIIUM YUCIOM HEBUAMMBIX
OrPaHUYEHUIN U YIIEMJICHU.

3aiuTa yesoBeka OT MPOM3BOJIA IrOCYIapCTBa COCTOUT B MpPU3HA-
HUM TaKUX MpaB U CBOOON, KaK JOCTOMHCTBO JMYHOCTHU, MpPaBO Ha
KW3Hb, HEMPUKOCHOBEHHOCTh JIMYHOCTU, CBOOOJA YAaCTHOU XXM3HM,
rapaHTMM Ha COpaBeUIMBBINA cyl (MpoleccyalbHble TapaHTUM) U HEKO-
TOPBIX JIPYTUX.

JIOCTOMHCTBO JIMYHOCTH. DTHUM TIOHSITUEM OXBaThIBAETCs Kaude-
CTBO 4eJIOBeKa, paBHO3HAYHOE MpaBy Ha YyBaXeHUE U O0sS3aHHOCTU
yBaxaTb JApyrux. OHO JOCTUraeTcsi pa3BUTUEM JMYHOCTHU, OCO3Hal0-
el CBOIO CBOOOAY, PABEHCTBO U 3alllMIIEHHOCTb. JIOCTOMHCTBO Mpe-
BpallaeT yeJioBeka U3 O0beKTa BO3ACKHCTBUS B aKTUBHOIO CyObeKTa
MPaBOBOTO TOCYAApCTBa, KOTOPOE AAeT YEJOBEKYy MPaBO Ha CaMOOIICH-
Ky, Ha "caMooIlpeneyieHue" U OXpaHseT €ro BbIOOP XXKM3HEHHBIX LIEH-
HOCTEN.

B GonpmIMHCTBE KOHCTUTYLIMM, NPUHSTHIX B MOCJHETHUE NECITU-
JIeTusl, pas3jelibl 0 mpaBax M cBoOOAaX yesjoBeKa M TpaXJaHWHA OT-
KPBIBAIOTCS MOHSITHEM "NOCTOMHCTBO uejoBeka" (Hampumep, OCHOB-
Hoit 3akoH ®PI. Cr1. 1; KoHnctutyuus Uranuu. Cr. 10). HekoTopbie
KOHCTUTYLIMM 3aKpEeruIsiloT MPUHLIMIT JOCTOMHCTBA 4YejoBeKa B COBO-
KYMHOCTH C HapOJIHbIM CYBEPEHUTETOM W OCHOBHBIMU OO0S3aHHOCTSMU
rocynapctBa (I'peuwmsi, IMopryranusi u ap.). MeXayHapoaHbIii MaKT O
rpaXIaHCKMX W TIOJMTUYECKHX TMpaBaX MCXOAMT, KakK CKa3aHO B €ro
npeamOysie, U3 MPU3HAHUS, YTO ITU MpaBa BHITEKAIOT M3 IMPUCYIIETO
YeJI0BEUYECKOU JTUUYHOCTU JOCTOMHCTBA. JJOCTOMHCTBO, €C/IM OHO HajJie-
JKalluM o0pa3oM 3alllMIIeHO, pacCMaTpUBAETCsl KaK oropa JAeMoKpa-
THU U MPaBOBOM rocygapcTBeHHoOCTU. Ecim oOlecTBO He MpU3HAaeT U
He 3allMiiaeT JOCTOMHCTBO OTAEJbHOIO YejioBeKa, TO HUKAaKue opu-
JUYECcKUe, SKOHOMUUYECKME U MOJUTUUYECKHE MEPBI HE oOecreyar npoy-
HbIIA KYyJbTYPHBIA W 3TUYECKUN (hyHIaMEHT 3TOro oOIIEecTBa.

JOCTOMHCTBO JMYHOCTA — DBTO MpPEXJAEe BCEro 3ampeT MojJBep-
raTh 4YejioBeKa IbITKaM, HACWIMIO, TPYrOMY XKECTOKOMY WJIM YHUXKal0-
IIEMY YeJIOBEYECKOE JOCTOMHCTBO OOpPAIlEHUIO WIM HaKa3aHUIO, a TaK-
e 0e3 JOOPOBOJIbHOTO COTJIacHsi MEAULIMHCKHAM, HAyYHBIM WU WHBIM
omnbITaM. 3alllUTe JOCTOMHCTBA CJyXaT U JpPyrue KOHCTUTYLHOHHBIE
HOpMBbI; MPaBO Ha JOCTONHYIO XU3Hb, HEMPUKOCHOBEHHOCTb YaCTHOM
JKU3HU, JIMYHYIO M CEMEWHYI0 TaliHy, 3allMTa CBOEi 4ecTh U JA00pOro
MMEHHU, 3arpeT cOopa, UCIONb30BaHnA U PACIIPOCTpaHeHUsI UH(opMa-
LIMM O YACTHOM XKM3HU U T. . YBaXeHUE NOCTOMHCTBA JUYHOCTU 00ec-
TeYnBaeTCs PSIIOM COLMAIbHBIX U 3KOHOMWYECKMX IpaB, Hampumep
MPaBOM Ha CBOOOAHBIN TPYyH MPU 3aMpelieHUU MPUHYAUTEIbHOTO TPY-
na. B pa3BuTve KOHCTUTYLUMOHHBIX HOPM JOCTOMHCTBO JTUYHOCTH OX-
paHsieTcsl HOpMaMu psiia oTpaciieil mpasa, BIUIOTb JO YroJOBHOTO,
MpeaycMaTpUBAIOIIEro TaKMe COCTaBbl MPECTYIJIEHUS, KaK KJIeBeTa U
OCKOpOJIeHME.

BaxHbl TakXe rpaxnaHcKO-TpaBoBble TapaHTUU. B GobIIMHCTBE
CTpaH ISl 3allUThl YECTU, JOCTOMHCTBA, NEJOBOU pemyTaluy Trpax-
JlaHUH BIpaBe oOpamniathCs B Cyd, B TOM 4YHCJIE U C TpeOOBAHUEM
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BO3MEIIEHUSI HapyIIMTEJIeM MOPAJbHOTO Bpeda; MOMyCKaeTcs 3aluTa
YeCTM U JOCTOMHCTBA TpaxJaHWHA U TIOCJE€ €ro CMEPTU. YTOJIOBHO-
MpolieccyaqbHble HOPMBI OOBIYHO YCTAaHABIWBAIOT, YTO MPAaBOM Ha
JIOCTOMHOE OOpallleHue TMOJB3YIOTCSI HE TOJIbKO OOBUHSIEMBIE, HO W
OCYXICHHBIE.

IIpaBo Ha KM3Hb. DTO HEOThEMJIEMOE MPABO YEeJOBEKa, O3Haya-
folllee, YTO HUKTO HE MOXET ObITh MPOM3BOJBHO JUIIEH XW3HU. Ta-
Kasi HOpMa 3aKperuieHa BCEMU MEXIYHAPOIHO-IPABOBBIMU aAKTaMU O
MpaBax yejoBeKa M MOYTH BCEMM KOHCTUTYLMSIMUA CTpaH Mupa.

IlpaBo Ha XM3Hb TIPEXJE BCEro IpearoJiaraer MpoBeACHUE TIO-
CyIapCTBOM MUPOJIOOMBOI BHEIIHE! ITOJUTUKM, UCKIIIOYAIoIleid BOM-
Hbl U KOHGAUKTHL. Psin rocymapcts (AAnmoHust u ap.) MpoBO3Ijacuiv B
CBOMX KOHCTUTYILMSIX OTKa3 OT BOWHBI, a TaKXXe OT MPUMEHEHMST BOO-
PYXEHHOI CUJIbI KaK CPEJICTBa pa3pelleHUs] MEeXIyHapOAHbBIX CIIOPOB.
l'apaHTUK 3TOro mpaBa He CBOISTCS K 3alpelleHUI0 YOMICTBAa — 3TO
MPETYyCMOTPEHO YTOJIOBHBIM KOJEKCOM KaXIOW cTpaHbl. ['ocymapcTBo
00s513aHO opraHu3oBaTh 3(PGeKTUBHYIO OOpPLOY € TPECTYMHOCTHIO, U
0OCOOEHHO C TEPPOPUCTUUYECKUMMU aKlMsIMU. B KauecTBe rapaHTuii mpasa
Ha XW3Hb PACCMATPUBAIOTCS CHUCTEMBI 3]PaBOOXPAHEHUSI, B YACTHO-
CTH, TPENYNPEXICHUS NETCKOW CMEPTHOCTU; OXPAaHbl OT HECYACT-
HBIX CJIy4yaeB Ha MPOU3BOJACTBE; MPOMUIAKTUKU JOPOKHO-TPAHCIIOP-
THBIX MIPOUCIIESCTBUIA; TTOXAapHON Oe30MmacHOCT! U Ap. Bo MHorux crpa-
HaxX, OCOOEHHO HaXONSIIWXCSI MOM BJIUSIHUEM KaTOJIWMYECKOUW IIEPKBH,
MpaBO Ha XW3Hb PACCMATPUBAETCS M KaK OCHOBAHWE IJISI 3ampelie-
HUS abopTOB, a B OTHEHBHBIX TocymapcTBax (HampuMep, B CroBa-
KWM) KOHCTUTYLMU COJAEPXaT HOPMY 00 OXpaHe XXKU3HU yXe€ 10 POX-
JIEHWSI YeoBeKa.

OmHUM 13 BaXKHEHWIIMX acleKTOB MpaBa Ha XKM3Hb SIBJSIETCS] BOII-
poc O cmepmuoil ka3hu. BO MHOTMX CTpaHax OHAa KOHCTUTYLUMOHHO
3amnpelieHa. Peurno3Helii moaxon K ee TMOJHOMY 3alpeTy OCHOBbIBa-
€TCS Ha HEeJOMYCTMMOCTU JIIOJei BMEILIMBATHCS B HCKIIOUUTETbHOE
npaBo bora kak maBaTh XM3Hb, TaK M OTOMpaTh ee y uyeiaoBeka. Ho
KOHCTUTYLIMU TIOPOI MpeaycMaTpuBaIOT, YTO CMEpTHAs Ka3Hb KaK UC-
KJII0YMTEIbHAsl Mepa HaKa3aHUsl MOXET ObITh yCTaHOBJIEHA 3a 0co00
TSIKKME TPECTYIUIEHUS! TPOTUB XU3HU (T. €. B OTHOLIEHWUHU JIMII, COBEp-
IIUBIIAX YMBIIUIEHHOE YOMICTBO IPU OTITYAIOIIMX OOCTOSTENbCTBAX,
3a TeppPOpPUCTUUYECKUE aKIIMU U OaHJAUTU3M, €CJIU OHU TMPUBEIU K THU-
6enu moaeii). Ilpu yrpo3e mpuMeHEHUST CMEPTHOI Ka3HU OOBUHSIEMBIIA
BO MHOTMX CTpaHax MMeeT MpaBO Ha PacCMOTPEHME ero Niejia CYIOoM C
yJyacTueM NPUCSKHBIX 3acenatesieil. CMepTHas Ka3Hb COXpaHSETCS B
CIIIA, BenukoOpuTaHUM U psijie APYTUX CTPaH.

Kax ormeuanoch Bbiie, Coer EBpomsl B mpuHsatoM B 1983 T.
HomnonuutenbHoM ITpotokone Ne 6 k KoHBeHIMM O 3auiuTe TpaB ye-
JIOBeKa W OCHOBHBIX CBOOOJI MpU3BaJl TOCydapcTBa-y4acTHUKM OTKa-
3aTbCsl OT CMEPTHOM Ka3HU. Psii rocynapcTB BBeIWM MOpaTOpUil Ha MpU-
BEelIEHE B MCITOJJHEHUE BBIHECEHHBIX CMEPTHBIX IPUTOBOPOB.

CB000/1a " HENPUKOCHOBEHHOCTH JIMYHOCTH. DTa KOHCTUTYITUOH -
Has TapaHTUs BBITEKAeT U3 MPU3HAHUS 4YeaoBeKa cBOOOMHbIM. HukTo
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He BIpaBe CWIOH WM yrpo3aMM NPUHYXIAaTh YeJIoBeKa K KaKMM-TO
IefCTBUSIM, TOIBEPraTh €ro MCTSI3aHUIO, OOBICKY WJIM HAaHOCUTH Bpe.
3m0poBbI0. YelloBeK BIIpaBe caM pacHopsKaTbCS CBOEH CymbOOi, BBI-
OupaTh CBOM XM3HEHHBIU MyTh (BCTyMaTh B Opak, yyacTBOBaTh B TOJIO-
COBaHMU, TOCTyNaTh Ha paborty u T. A.). Haubosiee cuiabHble rapaHTUU
HETPUKOCHOBEHHOCTH M 0€30MacHOCTH JIMYHOCTHU BBHICTYNAIOT B (hopme
YTOJIOBHO-TIPABOBOTO 3allpeTa JIIOOBIX OOpaTHBIX OEHCTBMIA TpaxXgaH U
JOJI2KHOCTHBIX JINILI. OFpaHI/I‘{eHI/IH 3TOU CBOGOILI)I JOITYyCKAalOTCsA TOJIbKO
Ha OCHOBE 3aKOHAa M B 3aKOHHBIX (hOpMax, BCe Mephl IMPUHYXICHUS
IOJKHBI HAaXOIMTHCS IIOn cyaeOHBIM KoHTposieM. CoaepxkaHue IpaBa
Ha CBOOOMY 3aKJII0YaeTCsl Takke B TapaHTUSIX OT HE0OOCHOBAHHOTO
apecrta, 0oObICKa WM 3amepxkaHusi. YeloBeK He MOXKET ObITh 3aJepxKaH
WIM apecToBaH 0e3 mpuKasza Cyla, a eCld 3TO IPOMCXOAUT Ha MecCTe
MPEeCTYIUICHUSI, €r0 HEJIb3sl JIMIIATh CBOOOMBLI OOJIBIIIE ITOJIOXKEHHOIO
cpoka, He TOJyYMB TaKOro MpuKa3a MW CaHKIMU. 3ampelnalTcs Mpo-
U3BOJIbHBbIE OOBICKMU. HOﬂy‘{CHI/IC CaHKIMM HE€ BCEraa ABJISACTCA IIPO-
CTBIM JEJIOM, BCJIEACTBHE YEro pellaloinasl pojb B YCTAHOBJICHUU "pa-
3yMHBIX OCHOBaHMU1" [Jis1 OOBICKA MJIM apecTa 4acTo (pakTUUECKH OKa-
3bIBACTCA B pyKax HOIII/IL[CVICKI/IX OpraHoB, HCVICTByIOL[IVIX Ha OCHOBaHUUN
uHbopMalMu TailHbIX ocBegomuresieil. IIIupoko pa3BUTO OCBOOOXIE-
HUE apecTOBAHHOTO WIM 3alepXXaHHOTO IO 3ajIor.

Co cBOOOmOM M JUYHONW HENMPUKOCHOBEHHOCTBIO TECHO CBSI3aHBI
HETMTPUKOCHOBEHHOCTh YaCTHOW XW3HU, HEMPUKOCHOBEHHOCTh XUIHIIA
W Jpyrve JIAYHBIE MpaBa.

Tlon HeNMPUKOCHOBEHHOCTbIO YACTHOM KM3HU MMOHUMAETCSI KOH-
CTUTYLIMOHHAST TapaHTHUS 3al0UTHl T€X CTOPOH JIMYHOW XU3HU YEJIOBE-
Ka, KOTOpbIE OH HE XEJAaeT AeaTh JOCTOSTHUEM Npyrux. TailHa B maH-
HOM cJjiyyae He NPUKPBIBAET KaKylO-TO ITPOTUBOIPABHYIO HESITENIb-
HOCTh, @ OTpa)kaeT eCTeCTBEHHOE CTpPEMJIEHHWE KaXJIOoro 4YejioBeKa
WMETh COOCTBEHHBII MUP WHTUMHBIX U NEJOBBIX MHTEPECOB, CKPBITHIA
OT YyXWX I1a3. BMemaTenbcTBO rocynapcTBa B YaCTHYIO XW3Hb BO3-
MOXHO TOJILKO Ha OCHOBE 3aKOHA NP HAIMYWU TPUZHAHHBIX 3aKOHOM
OCHOBAHUM MJIsI TIOAO3pEeHUST WM OOBUHEHUS JAHHOTO JIMIA B COBEp-
IIEHUU TTPECTYTUICHUS.

KoHcTuTynMsiMu ¥ 3aKOHaMU 3aKpeTJIsieTCsT MPaBO YEJIOBEKA Ha
JIMYHYI0O M CEeMEHHYIO TalfHy, Ha 3alllUTy CBOEH udecTu'u JOOPOTO MMeE-
HU. Hu oT koro HeJib3st TpeOoBaTh CBEACHUI, KacalolUXCcsl TPOUCXOXK-
IIEHWSI WU JeJI0BOM aKTUBHOCTH POICTBEHHUKOB, WHTUMHBIX CBSI3EH,
HMCTOYHUKOB (DMHAHCOBOTO COCTOSIHUS CeMbU U T. . Eciu yecTb u no06-
poe MMsI 4eJioBeKa IIOABEpPraloTCsl YHMXKEHUIO WJIM OCKOPOJICHUIO, OH
MOXET MOTpPedOoBaTh Yepe3 Cyd HaKa3zaHUS WIM KOMIIEHCAlluW 3a MO-
pasbHBIN yiiep6. Ecnu kileBeTHWYECKWE W TOopodallve 4YeaoBeKa CBe-
IeHUs TyOJMKYIOTCS B TeEYaTW, CyJ BOpaBe 0053aTb TOT XK€ TeyaT-
HBI OpraH OITyOJMKOBaTh OMPOBEPXKEHUE ITUX CBEACHMI.

HenpukocHOBEHHOCTh YaCTHOM XXM3HU BKIIIOYAET TaKXKe Apaso Ha
mailHy nepenucKu, meneQOHHbIX Nepe2osopos, NOYMOBLIX, menepagh-
HbIX U UHbIX coobwenuti. TloaToMy 3ampemialTcs IepJIIOCTpalus
(BCKpBITHE) TMCEM M APYrUMX IOYTOBBIX OTIPABJICHUI, MOACIYLUIMBA-
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HHe TeleOHHBIX pa3roBopoB. OOBICK W HaJOXEHHME apecTa Ha Kop-
PECTIOHACHIIIO MOTYT TTPOU3BOAUTHCS TOJILKO HAa OCHOBAHUSIX U B T1O-
psiiKe, YCTAHOBJIEHHBIX 3aKOHOM. CTporo perjaMeHTUpPOBaH 3aKOHOM
1 TOJIBKO B IEJISIX GOPBOBI ¢ TIPECTYITHOCTBIO MOPSIIOK MTPOCTYIIMBAHUST
TeJaeOHHBIX Pa3rOBOPOB.

Poct mipectynHOCTM M Teppopu3Ma BBIHYXAAET MHOTME TOCYaap-
CTBa JOIMYyCKAaTh MEpJIOCTPalMIO JUYHBIX MHUCEM, YCTAaHOBKY ATUKTO(O-
HOB HAaITpaBJICHHOTO JCWCTBHS IS 3allUCH Pa3roBOPOB, MCIIOJIb30Ba-
HUe TOACHTYIIMBAOIINX YCTPOMCTB B TeldedoHAaX M aBTOMOOWIIAX, a
Takxke Apyrux texHmdyeckux cpeactB. Tak, B CIIA neiictByer CBom-
HBIIl 3aKOH O KOHTpPOJIe Haj MPecTyMHOCTbIO U 0e30MacHOCTU Ha yJU-
I1aX, KOTOPBIA pa3pelinyi B OIpeneeHHOM IopsaKe (MpU HaJIMIUKN
CymeGHOTO oplepa) MOACIYIIUBATh PAa3TOBOPHI JIUII, TTOI03PEBAEMBIX B
COBEPIICHUM TSIXKKUX MPECTYIUIEHU. JIpyruM 3aKOHOM TaKoi MOPSAOK
ObLT BBEIEH U B KOHTPPa3BeAbIBATEIbHBIX 1IEsIX — B OTHOIIEHUU Kak
aMepUKaHCKUX IpaXaaH, TaK U MHOCTPAaHHBIX TpeacTtaButeneii. Cre-
IMATBHO YUpeXaeHHBI PenepadbHBINA CYI JaeT pa3pelieHus Ha 3JIeK-
TPOHHYIO CJIEXKY MpakKTUUeckKu 6e3 oTkaza. OQHaKo TakKue Mephl, Tpu
BCell MX HEOOXOAMMOCTH, B TO € BpPeMs CO3[AIOT YCJIOBUS HJISI 3J10-
ynoTpebseHuil co cropoHbl nonuuuu. He3akoHHOe NMpUMEHEHUE cOo-
BPEMEHHBIX TEXHUIECKUX CPEACTB MOIACTYIIMBAHMS, COCTABJIeHUE pa3-
HOTO pojia TOJMIIEHCKUX JOChe He pa3 MyOIMYHO pa300Javdainch mpec-
coii B CIIIA, Benukooputanuu, ®PI', ®panunu, SINoHUM U Ipyrux
CTpaHax.

CocraBHOI YacThl0 MpaBa Ha YaCTHYIO KU3Hb, JIMYHON CBOOOIBI U
JIOCTOMHCTBA YeJIoBeKa SIBJISISTCST HeNPUKOCHOBEHHOCTH KA. [1po-
HUKHOBEHME B XXUJIUIIE" IIPOTUB BOJIM IIPOXMBAIOIIMX B HEM JIMI] BO3-
MOXHO TOJIbKO Ha OCHOBAaHMHU 3aKOHa WJIM CYIEOHOTO peIleHUS.

Cpo0Ooma coBecTH W BepOMCIOBEIAHMS IIpEAIIojiaracT IMpaBo 4Ye-
JIoBeKa Kak BepuThb B bora B COOTBETCTBUM C yYeHMEM TOM WJIM MHOM
CBOOOMHO BBIOpAHHOUW WM peUruu (BEPOUCIOBENAHUS), TaK U OBITh
aTerCTOM. DTa cBOOOIAa OCOOCHHO BaXkKHa IS JIIONE B TOCyIapCTBax,
B KOTOpBHIX MpHU3HAHA TOCYIAapCTBEHHAs PEIUTHSI, a TaKKe B TOTalIu-
TapHBIX AaTEUCTUYECKUX TOCYIapCTBaX, TNe €l IMPUKPBbIBAIUCH TOHE-
HUSI Ha LIePKOBb. MEXIyHAapOAHBbIN MAaKT O TPaXAaHCKUX U TTOJUTH-
YeCcKMX IIpaBaX COEIMHSET CBOOOMY COBECTHM M PEJIMTMU CO CBOOOMOit
MBICJIM, BKJIIO4as B Hee "CBOOOLY MMETb WIM NPUHUMATH PEIUTHIO
WIN yOeXIeHHUs II0 CBOeMYy BBIOOpDY M CBOOOIY WMCITOBEIOBAThH CBOIO
penurdio U y6exaeHUs Kak eIWHOJMYHO, TaK W cooOIla ¢ APYrMMHU,
MMyOJIMYHBIM WJIM YaCTHBIM IOPSIAKOM, B OTIPaBIICHUU KYJIbTa, BBIIOJI-
HEHUM PEJIMTUO3HBIX M PUTYaJbHBIX 00psinoB u yueHuit. Hukro He moi-
XKEH MOJBEepraTbCsA MPUHYXICHUIO, YMAaNSIOIIEMY €ro CBOOOAY MMETh
WJIY MIPUHUMATh PEJIUTUIO WM yOeXIeHUs o cBoeMy BuiOOpy" (cT. 18).

CoBpeMeHHOE JeMOKPaTUYEeCKOE TOCYAapCTBO SIBISIETCS CBETC-
KUM, 1LIEpKOBb B HEM OTIEJeHa OT rocygapCcTBa M IIKOJBI, a CBOOOIa
BEpOUCIIOBeAaHUsI TapaHTUpYyeTcsa. B To e BpeMsl ecTb rocymapcTsa,
MpU3HAIINE ONpele/ieHHbIe IperMMyIIecTBa OogHOUW IiepkBu (B I'pe-
LIMM BOCTOYHO-TIpaBOCIaBHas 1IepKOBb 00bsiBieHa KoHcTutymueit "roc-
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MoJCTBy0IIEeil", B bolrapun aHajormdyHoe BepoMCHOBedaHUE — '"Tpa-
JNUIIMOHHON penurueit”). ['ocynapcTBO TeM He MeHee rapaHTUpPYeT CBO-
0omy Bcex ILIEpKBEW B OTHpPaBICHUM PEIUTMO3HBIX KYJbTOB, a TakKXke
UX ydyacTue B OOIIECTBEHHOU >XKW3HU.

CroJib BBICOKAsI BEPOTEPIIMMOCTD, MPEIOCTaBIEHE TapaHTUl CBO-
0oIbI COBECTH TpaXJIaHaM U LIEPKBU OOBSICHSIOTCS BaXXHOW POJIBIO pe-
JINTAU B TyXOBHOU XW3HU HapoloB. LlepkoBb oKa3bIBaeT OOIBIIOE BO3-
JIeCTBME Ha TOJMTUKY MpaBSIIMX KpyroB B JlaTuHcKOW AMepuke, BO
MHOIMX MYCYJIbMaHCKUX rocyaapctsax. OHa TECHO B3aUMOJAECHCTBYET C
oO1ecTBeHHOCThI0 M mpaBuTenbcTBamMu B CIIA, ctpaHax 3amamgHoii
Eponbl, Anonuu. CyliecTBOBaHUE TOCYAapCTBEHHOW PEJIUTMU O3Ha-
yaeT (pMHAHCUPOBAaHME LIEPKBM M €€ IIKOJ 3a CYET TOCyTapCTBEHHOIO
Oloaxera, NMpU3HAHUE €€ TpaB B PEUICHWU psila BOMPOCOB JMYHOU
KWU3HU TpaxaaH (periaMeHTaluun OpakoB, PETrUCTpallMUd POXICHUS U
np.). Takoe mosioxxeHue 3aHMMaeT aHTJIMKaHCKas 11epkKoBb B Besnuko-
oputaHuM (KOpoJjeBa SIBJISIETCS TJIaBOi TocymapcTBa M LIEPKBH), JTIOTE-
paHcTBO — B CKaHIMHABCKUX CTpaHax, KaTOJUIIU3M — B pSJe CTpaH
Jlatunckoit Amepuku. B ncnamckux rocynapctsax (Mpan, MopnaHus,
IMakucran, JIuBUS U Ap.) MHCTUTYTHI PEJIUMTMO3HOTO MpaBa 00JanaioT
IOPUANYECKON CUJION, Ha TOCYJAapCTBEHHYIO CIYXO0y MHOIIa NpUHUMA-
I0TCSI TOJIbKO BEpYIOIIUE, CO3[AI0TCS PEJIMTUO3HbBIE CYIbl, aTe€U3M CIy-
KUT OCHOBAaHWEM JJISI TUCKPUMUHALIMKA TI0 UMMUTPALIMUOHHOMY 3aKOHO-
aTeNbCTBY. B psine pa3BUTHIX CTpaH AEWCTBYET WHCTUTYT IOpUINYEC-
KOTro MpPU3HAHUS ILIEPKBU TOCYAapCTBOM, 4YTO Majo OTJIMYAETCS OT
craryca rocygapctBeHHoil peinurun (OPI, Tonnangus, benbrus, W3-
pawib u ap.). Jlaxe TaM, rae rocylapcTBO MOJHOCThIO cBeTckoe (PpaH-
1IMsI), OHO CIOCOOCTBYET PacHpOCTPaHEHWIO PEIUTUM, IMpPeaoCcTaBie-
HUIO cyOCUIUii IEpKOBHBIM IIKoJaM. HecMOTpst Ha oTaeseHue peauruu
OT WIKOJIbI, TOCYAapCTBO IO CYLIECTBY MOOUIPsIET B pa3HbIx ¢hopmax
W3Y4EHUE DPEJIUTUU B TOCYIAPCTBEHHBIX IIKOJaX.

B CIIIA rocynapctBo hopMaabHO CTOUT HAa MO3UILMSIX HEUTpaIu-
TeTa MO OTHOIICHUIO K PEeJIUTUU. DTO, OJHAKO, HE MEIIaeT eMy Tpeao-
CTaBIISITh LICPKBU JIBIOTHI M mpuBmieruu. LlepkKoBb 0OCBOOOXIEHA OT
yIiaTel HajoroB. 3acegaHus obeux manat Konrpecca m BepxoBHoro
cylda HAaYMHAIOTCS C MOJIMTBBI, KOTOPYIO IPOBOIST COIepXKalluecs 3a
CUYET Ka3Hbl CBSIIIEHHUKU. [OCymapcTBO BBeJO Takxke 00s13aTeibHOE
Oorociay:keHrue B BOCHHBIX aKaAeMHUSIX, TOCIUTAISX U TIopbMmax. Ilpu-
HEeCeHMe TPUCATH IIPU BCTYIUIEHWM Ha mocT Ilpe3umeHTa, Kak U B Cy-
ax, MMPOU3BOIMNTCS C BO3JIOKEeHMEeM pykW Ha bubmmio. OgHako Takoe
MPUOPUTETHOE TIOJIOKEHWE ONHOW W3 PEeIUTUil He BJIeYeT 3a COoOOu
KaKux-JI100 orpaHUYeHHUII CBOOOIBI MCITIOBEHOBAHUS APYIUX PEIUTUIA.

BaxxHple TapaHTHMM CBOOOIBI COBECTHM M BEPOMCIOBETAHUS 3aK-
PETUISIIOTCSI B YTOJIOBHOM 3aKOHOjAaTeNbCcTBe. Hampumep, 3ampeniaror-
Csl BOCIIPEMNSATCTBOBAHME OCYIIECTBICHUIO 3TOM CBOOOIBI, COITPSIXKEH-
HO€ C HacWJIMEM Haj JUYHOCTBHIO, OCKOpOJeHME YYBCTB M yOeXKIeHMIA
BEpYIOIIMX B MyOJUYHOU (hopMe, paspyllleHUEe W TMOBPEXICHUE KYJb-
TOBBIX 3[IaHUI, TMaMITHUKOB, 3aXOPOHEHWI, HAaHECEHMWE Ha HUX OC-
KOpOUTEIbHBIX Haamuceil M m3obpaxkeHUil. B To ke BpeMs BO Bcex
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cTpaHax 3aKOHOM IIPECIeNYIOTCsS pa3indyHble HU3yBEepCKUE CEKThl U
OObEeAUHEHUS.

CB000Ia MBICJIM M CJIOBA OTHOCUTCSI K YUCJTY JIMYHBIX U OJTHOBpE-
MEHHO TTOJIUTUYECKUX CBOOOI 4esoBeKa. Bce meMokparudeckue KOH-
CTUTYLIMM MHpa 3aKpeIUIsTIOT 3Ty CBOOOMY, paccMaTpuBas e€e KaK OcC-
HOBY CBOOO/IBI TeyaTu U MHakKoMbicausi. CBoOoda cjioBa MO3BOJISIET KaxX-
JIOMY 4YeJIOBEKY BbIpa’kaTh CBOM MbIC/IM, yOexxaeHUust U MHeHusi. Ho ata
CcBoOO/Ma TpeOyeT MPaBOBOTO PETYJUMPOBAHUSI, MOCKOJBKY 3JI0YIMOTpe6-
JIEHHE €10 CIOCOOHO HAaHOCUTH yliepO ApyruM cBOOOIaM W MOAPHIBATH
ob1iecTBeHHbIe ycTou. B MexayHaponHOM MHakTe O TIpakKAaHCKUX U
MOJIMTUYECKUX MpaBax MPU3HAETCS MPaBOMEPHOCTh Ha OCHOBE 3aKOHa
OrpaHUYMBaThH CBOOOMY CJIOBA JIJIsI OXpaHbl OOIIECTBEHHOM 6e30TacHOC-
TH, TOpSIIKa, 3A0POBbSI U HPABCTBEHHOCTU HacesieHUs. KoHcTUTyMu
M 3aKOHBI OOJBIIMHCTBA CTpaH MHUpa YyKa3bIBalOT Ha HEIOMyCTUMbIE
LeJIU MCMOJIb30BaHUS 3TOUM CBOOOMBI, KaK, HallpuMep, MpOIOBeIb Ha-
I[IMOHAJIBHOTO WJIM PAacOBOr0 ITPEBOCXOJICTBA.

JleMokpaTH4ecKre TOoCydapcTBa OOBIYHO HE TPHUAAIOT OOJBIIOTO
3Ha4YeHUs YCTHBIM (hopMaM BbIpa*keHUsI MHEHUI, HEe CBSI3aHHBIX C Aeii-
ctBueM. B BenukoOputaHuM, HaAIlpuMep, MO0 CUX MOP KaXKIblil 4eio-
BEK BIpaBe MPUUTU B OOWH M3 TMapkoB ([aiig-mmapk) CTOMWIBI U U3J10-
XUTh TaM CBOM B3IJISIOBI Iepen ciaydalHbIMH Ipoxoxumu. B CIIIA yc-
THbIEe BBICTYIJIEHUSI TpaxJaH OrpaHU4YeHbl BeChbMa MUHMMAJIbHO
(HEOOXOIMMOCTBIO BO3JAEPXKMUBATHCS OT "arpecCUBHBIX" CJIOB, TIpomna-
raHIbl TTOpHOTpaduu, MPU3BIBOB K MSTEXY, KJIIEBETHI U T. I.).

CBoOosa cjoBa TECHO CBsI3aHa CO CBOOOAON Ha TMOJydeHHUE WH-
dopmariu, cBoOOIOIl TBOpYECTBA. DTa B3aMMOCBSI3b MOIPOOHO OTpa-
xeHa B Koncturyuun Ucnanuum (cr. 209), B KOTOpPOIi 3aIlMcaHoO:

"1. IIpusHalOTCS U OXpaHSIOTCS TIpaBa Ha:

a) cBOOOMHOE BBIpaXkeHWE W paclpoCTpaHEeHUWE B3IJISANAOB, MASH U
MHEHUH YCTHO, TMMCbMEHHO WJIW JPYTUMM CpeICcTBaMU;

0) TexXHUYeCKoe, HaydHOe, XYIOXKECTBEHHOE M JIUTepaTypHoe
TBOPYECTBO M TPOU3BOJICTBO;

B) CBOOOIY MperogaBaHUs;

T) CBOOOAHYIO Tiepemadyy W MojaydeHue MHGOpMaIlMM ITOCPEACTBOM
JIIOOBIX CPEACTB €€ paclpoCTpaHEeHUs. 3aKOH OIpeaesisieT OrpaHudM-
TeJIbHbIE YCJIOBMSI B TOJIb30BaHUU 3TUM MpPaBOM IO MOTMBAaM COBECTU
W COXpaHeHUsT MpodeCcCUOHATBLHOM TallHEI.

2. OcyliecTBlIeHME yKa3aHHBIX MpaB HE MOXET ObITh OrpaHUYEeHO
HUKaKUM BHIIOM ITIpeABapUTEIbHON IIEH3YPHI.

3. 3aKOH yCTaHaBJIMBAET MOPSIIOK OpTaHU3alM1 TOCYAapCTBEHHO-
ro W OCYIIECTBJICHUS MapIaMEHTCKOTO KOHTPOJISI 3a CPEeJACTBAMMU Mac-
COBOM WH(MpOpMAIIMKM, 3aBUCUMBIMM OT TOCYyAapCcTBa WJIM OT rocydap-
CTBEHHBIX YUPEXIEHUI, U TapaHTUPYET AOCTYN K OTUM CpeacTBaMm
IS COLIMAJIbHBIX M TIOJMTUYECKUX TPYII, MPEACTABIASIONIMX OIIpee-
JIECHHbIE WHTEPEeCHhl, yBakaslh OOIEeCTBEHHBIN U SI3BIKOBBIN TLTIOPATU3M
Wcnannn.

4. OcyliecTBIEHUE 3TUX CBOOOI OrpaHUYMBAETCSI YBaXKEHUEM TIpaB,
3aKpeIUICHHBIX B TaHHOM pa3sjaeje, MpeanncaHuil 3aKOHOB, pa3BUBa-
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IOIIMX 3TU TIpaBa, W TpeXkae BCero MpaBOM Ha YeCThb, YACTHYIO XKU3Hb,
COOCTBEHHOE MMS W 3alUTY AeTeid U MOJIOAESKMU.

5. Konduckauus nyoaukauuit, 3amuceil M OpYyrux CpeiacTB MH-
dopmaly TPOU3BOAUTCS TOJBLKO B CUJY CyIeOHOTO pelleHus .

JIuunag cBoboma mpenarnojaraeT MpaBo yejJoBeKa CBOOOAHO TMepe-
JIBUTATHCSI M BHIOMpATh cede MecTo kuteabceTBa. B Koncturyuuu Ilop-
Tyranuu roBoputcs (ctT. 44): "1. Bce rpaxkaaHe MMEOT MpaBoO CBOOOI-
HO TepeJBUraThCs MO HAlLIMOHAJILHON TEPPUTOPUU U TTPOXKUBATD B JTIO0OM
ee yacTu. 2. 3a BCeMM rpaxjaaHaMu MPU3HAETCs MPaBO SMUTPUPOBATb,
BbIe3XaTh M3 CTpaHbl W Bo3Bpaiatbcs Ha Pomuny". Jemokpartuyec-
KHe rocylapcTBa He 3HAIOT MHCTUTYTa "MPOMUCKHU", T. €. 00I3aHHOCTU
rpaXJaHWHA MPOXUBATh TOJBKO B pa3pelieHHOM €My eIUHCTBEHHOM
MecTe, He OTpaHMYMBAIOT B TpaBe MMETb HECKOJIbKO TOMOBIAIEHUM.

YTroJIOBHO-TIPOIIECCYAJIbHBIE TAPAHTHM CBOOOIbI JMYHOCTH CO-
CTaBJISIIOT CaMOCTOSATENIbHBI HabOp MpaB M CBOOOM YeJoBeKa M Ipax-
JaHWHA. OTU TapaHTUM HaMpaBieHbl Ha UCKJIIOYEHUE TPOU3BOJA TpU
YIOJIOBHOM TIpeciiefOBaHUM U CyneOHOM pasoupateibcTBe. KOHCTUTY-
MM OOBIYHO TOBOPAT O IpaBe Ha CIPaBEIIVMBBLIN Cym, UMes B BUILY
MpU BTOM, 4YTO JIMIIEHUWE CBOOOABI MOXKET OCYIIECTBISITHCS TOJBKO
cylioM, OOBUHSIEMBII MMeeT MpaBoO Ha 3allluTy, HEAOMyCTUMO Mpuia-
BaTh 3aKOHY OOpaTHYIO CHJIY, CYA IOJUKEH OBITh CKOPBIM, KOJUIETH-
aJbHbIM, MYOJUYHBIM U T. A. 3aKperuisieTcs] TakKXe npe3yMnuyus Heeu-
HOGHOCMU, O3HayJalolllas, 4YTO KaXIblii OOBUHSIEMBIA B COBEPIICHUU
MPECTYIUIEHUSI CUMTAETCS HEBUHOBHBIM, IMOKAa €ro BUHOBHOCTb He Oy-
JIET NoKa3aHa M YCTAaHOBJIEHA BCTYIUBUIMM B CUJIY NPUTOBOPOM Cyna.
PaBHBIM 00pa3oM HMKTO HE MOXET OBITh MPUHYXACH K Iade MoKa3a-
HMI1 TIPOTUB CaMOro ce0sl WM K MPU3HAHUIO ceOs BUHOBHBIM.

KoHctuTtyum oObIlYHO 3aKpeTJisgioT OOIIEeM3BECTHYIO B JAeMOKpa-
TUYECKOM IpaBe rapaHTHIO: 3aKOH, YCTAaHABIWBAIOIINI WU OTSTr4ao-
I OTBETCTBEHHOCTh, OOpaTHOW cuibl He uMMmeeT. Hukro, ciiemoBa-
TeJIbHO, HE MOXET HEeCTH OTBETCTBEHHOCTb 3a NesiHMEe, KOTOpoe B MO-
MEHT €ro COBEpIlIeHMS] He MPU3HABAJIOCh IMpaBOHAapyllleHUeM. DTU U
P ApYTMX KOHCTUTYLHHMOHHBIX TPOIECCYaTbHBIX TaApaHTUI OYeHb BaX-
HbI JUISl JIIOJei, TTIOCKOJIbKY B CHUCTEME OpraHoB rocyaapcTBa (opMaib-
HO TOJIbKO CyJ HaJeJieH MpaBoOM JIUIIATh YyeJoBeKa XW3HU U CBOOOIbI.
CynebOHas cucteMa B JIMIIE €€ BBICHIMX OPraHoB JfaeT 001eo0s13aTesb-
Hble TOJKOBaHMSI 3aKOHOB, Kacalollluecsl TpaB 4YesioBeKa, OCYIIeCTB-
JIsieT KOHTPOJb 3a 3aKOHHOCTBIO.

Toaumuueckue npasa u c60600vi

DTa Tpymnma KOHCTUTYLIMOHHBIX MpaB M CBOOOA IpedOCTaBIsIET
rpaxgaHaM BO3MOZKHOCTb Y4aCTBOBAaTh B 06I_U,CCTB6HHOI71 N IOJINTU4YEC-
KO XM3HU. B MX 4mMCI0 BKJIIOYAIOTCS IIPaBO YYacTUS B yIpaBICHUU
roCyIapCTBOM, W30MpaTelbHBIe IIpaBa, AOCTYII K TOCYJAapCTBEHHOM
ciyxx0e, mpaBO OO0bEIMHEHUs, BKIIOYAs IOJUTUYECKHE IMapTHU, CBO-
0oIa COI030B M accolMalrii, cBodoga coopaHuii 1 MaHU@ecTauii, CBO-
0oma meyaTH, MpaBO IMETUIUI. DTU IIpaBa U CBOOOILI IIPOBO3IJIALIEHBI
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BO BceoOleil nekinapaliuy mpaB 4yejoBeKa, 3aKperuieHbl B MexayHa-
POIHOM ITaKT€ O TPaXIAHCKUX U MOJMTUYECKUX IpaBax. OHM cocTaB-
JISOT (B pasHBbIX COYETAHUSIX) 00S3aTeNIbHYI0 YacTh KOHCTUTYLMI He-
MOKpaTtudyeckux rocygapcTts. [loauTuyeckue IpaBa U CBOOOILI MOIYT
ObITh peaanu30BaHbl YEJIOBEKOM KaK MHIMBUAYAIbHO, TaK U uyepe3 o0be-
JVHEHWEe C APYrUMH JogbMu. MHIUBHOYalbHBINA (JIMYHBIN) XapaKTep
HOCHUT, HaIllpuMep, TNpaBo M30UpaTh U OBITh M30paHHBIM. Ho Takue
MpaBa, KakK IIpaBoO Ha coOpaHusi, NEMOHCTpAalLlMM M MWUTHUHIU, CO3/a-
HUE MOJUTUYECKUX MAapTUN WU IPO(PCOI030B, UMEIOT CMBICI TOJIBKO
KaK KOJUIEKTMBHBIE, W 3aKOH pPErJlaMEHTUPYEeT MX UMEHHO B TaKOM
KayecTBe.

Ce0000a cor306 u accoyuayuil TOApa3yMeBaeT IpaBO IpaxkmaaH
Ha CO3[laHV€e TOJUTUYECKUX MapTUA U JAPYTUX OOIIECTBEHHBIX OpraHM-
3allMii, KOTOpble 00JaJaloT CBOOOMOM AesATeJbHOCTU. YHMCIo mapTuil u
COI030B, KaK MpaBWJIO, BEJIMKO, YTO BHEIIIHE CO3dacT BIICYATJICHHUE O
IIMPOKUX BO3MOXHOCTSIX peanu3aluu 3Toro npasa. OnHako OObIIWH-
CTBO M3 HMX MaJIOYUCJIEHHBI, a 3a4acCTyl0 U HE BEAYT CKOJbKO-HUOYIb
3aMETHOI OOIIECTBEHHON HesITeAbHOCTU. PealbHO MpOSIBISIOT cebst
TOJIBKO KPYIHBIE MOJUTHYECKUE MapTUU, IMPOoGCOI03bl, 00bEAMHEHUA
nmpeanpuHuMareseil, peJuruo3Hble O0IecTBa, TBOPUYECKME COIO3HI,
CIIOPTUBHBIE KJIYOBI W T. II.

IIpaBo rpaxnmaH Ha OObEAMHEHWE B MOJUTHUYECKUE ITapTUU O0-
CTaBJICHO IOCTaTOYHO CEepbe3HBIMU rapaHTuUsMu. OgHAKO OHM HE pac-
MPOCTPaAHSIIOTCS Ha TTapTUM, Mpecieayole He3akoHHbIe Leau. B ®PT
OcHoBHOI1 3akoH (cT. 21) 0OBSIBISIET AaHTUKOHCTUTYLIMOHHBIMHU TE
HapTUU, KOTOpPhIE IO CBOMM LIEISIM WU AeHCTBUSIMU CBOUX CTOPOHHU-
KOB CTpPeMSITCS INPUYMHMUTH yIIepO OCHOBaM CBOOOZHOIO JE€MOKpaTHu-
YECKOTO CTPOs WIM YCTPAHUTH €ro JIMOO ITOCTaBUTH TOJ YIrpo3y Cylie-
crtBoBaHue @PT. 1o TakMM OCHOBaHUSM B HEKOTOPBIX CTpaHAX CTaBU-
JIMCh BHE 3aKOHa MapTUU JieBoit ommo3uuuu. Ho B Hacrosiiee BpeMs
KOMMYHMCTUYECKHE MapTUM W ApPYyrue JeBble OpraHM3allui B pa3BU-
TBIX CTpPaHaXx MOJb3YIOTCS JIETaJIbHBIM CTaTyCOM.

CyTb €60600b1 demoHcmpauyuii U coopanuii COCTOUT B TOM, 4TO
Ha IIpOBeACHUE COOpaHMWiA, MUTMHIOB, IIECTBUI, MaHUdecTaluit, ae-
MOHCTpalMiA He TpeOyeTcsl MpeaBapUTEIbHOTO pa3pellleHWs BacTei
W OHM HE OTpaHMYMBAIOTCSI MecToM U BpeMeHeM. Ho mpaxkruyeckm Ta-
KOl HEeOorpaHMYeHHOU CBOOOIBI HET HU B ofHOU cTpaHe. Ilonuius He
TOJIbKO naeT (WJIM He AaeT) COOTBETCTBYWIIEe pa3pelleHHe, HO U
OpPEeANUChIBAET MapIIPYThl KPYMHBIX IIECTBUI, KOHTPOJIUPYET BpeMs
MX Hayaja M KOHIIA, IIPUMEHSET OLEIUICHUS YYaCTHUKOB U (puzmuec-
KOe BO3JEHCTBME HAa HUX B ciydyae "HECOONIONEeHUs OOIIeCTBEHHOTO
nopsiaka". KecTkue IOJMLEHCKNME IMOPSIKU PACIPOCTPAHSIOTCS Ha
MMUTHUHIU TI0[ OTKPBITHIM HeOOM (Ha IIOLIamsx, B mapkax). Bce atm
MEpPbl OTHIOAb HE MPOU3BOJ CAMOM MOJWIMHW: OHU UMEIOT YETKOE Mpa-
BOBOE 3aKpeIjieHue B MHTepecax obuiectBeHHoro mopsiaka. B CIIA,
Hanpumep, BepXoBHBIM Cyl MOCTAHOBWJI, YTO B 3TUX LEJISIX JOJKHBI
periaMeHTUpPOBaThCSI BpeMsl, MeCTO U (opMa JeMOHCTpaLMii B 0OIe-
CTBEHHBIX MeCTaX. AHAJOTMYHbIC 3aKOHBI M IIOCTAHOBJICHMS, HOTIOJ-
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HEHHbIE pa3HOOOPAa3HBIMU OTrPaHUYEHUSIMU, NEWCTBYIOT BO BCEX CTpa-
Hax. OCHOBaHMEM JJIs 3aIIpeTa MacCOBBIX MEPOIIPUSITHIA SIBJIsieTCsT "TIpe-
MISTCTBUE IBMXKEHUIO MO yiauuam", "HapylleHUe OOIIECTBEHHOIO IT0-
psanka", "HermogYMHEHWE MPpUKa3aM IMOJULEACKUX'", "HapylIeHNe ImpaBa
BianeHus" u Ap. [IpumeHeHUe Bcex 3THUX OTPaHUYUTEbHBIX MOJIOXKe-
HMII HOCUT OCOOEHHO IIMPOKUIA XapaKTep, KOraa BJIACTU CTaJIKUBAIOT-
Csl ¢ MacCOBBIMU JIBUKEHUSIMU TIOJIUTUYECKOTO TPOTECTA.

ITpu mpoBeneHUM NEMOHCTpAllUil YUaCTHUKU 00sI13aHblI COOMIOAATh
0011IeCTBEHHbII TIOPSAOK. 3arpeliaeTcsi UMeTh NpU cede opyxkue Wiu
MpeAMEThbI, KOTOPbIe MOTYT ObITh MCIOJb30BaHbI MPOTUB XU3HU U 3[10-
POBbBSI JIIOAEH, MPUYMHUTH MaTepuaabHbIN yiiep0. CorracHO 3aKOHY
MaHM@ecTalusI MOXET OBITh 3allpellicHa, €CU ee LieJu IIpOoTUBopedaT
KoHctuTtyuuu, yrpoxarT 0e30MacHOCTU TI'paXJaH. 3arpellieHue BO3-
MOXHO TOJIbKO B CTPOrO YCTAHOBJIEHHBIX cliydasix. OpraHbl MOJULUAU
OCYILIECTBIISIIOT OXpaHy OOIIECTBEHHOTO MOPSsIAKAa, HO He BIIpaBe IMpPU-
MEHSATh CTielIMalbHbIe CPEACTBA JJIsl MpeceYeHUs] He3aKOHHBIX MyOany-
HBIX MEpPOMNpPUSITUII HEHACUJILCTBEHHOTO XapakTepa, €CiM OHM He Ha-
pylIaloT paboTy TpaHCHOpTa, CBSI3U, MPEANPUATUIN, YUpeXAeHUN u
opranusanuii. JItoOble HelpaBOMepHBIE AEHCTBUS OPraHOB TOCyaap-
CTBEHHOI BJIaCTH, OPraHOB MECTHOIO CaMOYIMpaBJIeHUS U IOJKHOCT-
HBIX JIML, yIIeMJsSIolue MpaBo Ha MyOJauMuHble MaHUbecTaluuu, Mo-
IryT ObITb OOXaJlOBaHbI B CYI.

CocTaBHOM YacThIO MOJUTUYCCKON CBOOOIBI SIBIISIETCS c80000a ne-
yamu, paduo u menesudeHus. Ilpobiema orpaHMYECHMUsST 3TON CBOOOIBI
BCera HOCWJIA OCTPBI XapaKTep, CTaHOBSICh Bce Oojiee CIIOXHOW B
YCIOBMSX IMOJUTUYECKUX KPU3KMCOB BJIACTH, aKTUBU3ALIMM DKCTPEMMU-
CTCKHUX OpraHW3allMii, OOIIEro BO3pPacTaHUSI POJU CPEIACTB MacCOBOM
nHpOpMallMM U UX BMEIIATEJILCTBA B YACTHYIO XU3Hb rpaxaaH. Orpa-
HUYEHUS 3JIOYIIOTpeOJICeHUI CBOOOMOI MeYyaTu MAYT IJIAaBHBIM 0Opa3om
IyTeM pACIIMPEHUs] COCTaBOB YTOJOBHBIX IPECTYIUICHWM, TaKMX, KakK
KJeBeTa u guddamManms, MoacTpeKaTeIbCTBO K HACUIIBCTBEHHBIM JICH-
CTBUSIM, pacIipoOCTpaHeHMe 3allpellleHHBIX IIeYaTHBLIX MaTepuajioB,
MPU3BIBEI K TOCYJApCTBEHHOM M3MEHE, OCKOpOJICHME JTUYHOCTH, pac-
MIPOCTpaHEHUE JIOXKHBIX CIyxoB U Iip. B psme ctpan (CILA, Benuko-
OpuTaHMM, ABCTpaJIMKU U Jp.) MPeIyCMOTpPEeHa BBICOKAs MaTepualibHasl
OTBETCTBEHHOCTb U JaXe YroJIOBHbIe HaKa3aHUS 3a HapylLIeHMsS 3aKO-
HOB O IleyaTW. B 3aKOHOIATEIbCTBE OTHEJBHBIX I'OCYIapCTB YCTAHOB-
JIEH MOpSAoK KOHMMCKALMM ITyOJMKaIWil, coaepXKalluxX HEeTOITyCTH-
My10 UHGhOPMAIINIO.

DT OrpaHMYeHMs, OAHAKO, Majo KacaloTcsl KPYIHBIX ra3eT U
KYPHaJIOB, KOTOpBIE COXPAHSIOT BO3MOXHOCTh KPUTUKHU ITOJUTHKHU
IIPaBUTEJILCTBA, pa300JauyeHUs 310YMOTPeOICHUI OGULIMATbHBIX JIUII.

B uyucio moauTUYECKMX IIpaB HEPEAKO BKJIIOYAETCS IIpaBO Ha
yyacTHe B OTIpaBJICHUM IpaBocyausi. HekoTopble KOHCTUTYLIUU (DUK-
CHUPYIOT 3TO B 00IleM Buiae, UCIOab3ys ¢opmyny: "Hapon ydacTByeT B
otnpasneHun npasocynus” (Koncturyuusa Urtamum. Cr. 102), apyrue —
MyTeM yKa3aHus Ha (HOpPMbI ydacTHs MpPeACTaBUTEIei HaceJeHUs B Cy-
nebHoM paccMoTpeHur KoHkpeTHbIX ae (Konctutyuust CHIA. Cr. 111).
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Hcropuuecku cioxunauch nBe Takue (opmbl. OmHa — uHcmu-
mym 3acedamesneil (mechdeHOB); IpaxaaHe B 4YUCIE ABYX, YETbIpeX U
Oojice (B 3aBUCHMMOCTM OT CTpaHbI M XapakKTepa Jeja) BMECTe C IIpO-
(beccroHANBHBIM CyIbeil 00pa3yloT €IMHYI0 KOJIIETHIO, KOTOpasl BeIeT
BeCh IIPOLIECC, PeIllaeT BCE BOMPOCH (BKJIIOYAasl BHIHECEHUE IPUTOBOPA)
coBMecTHO. EBpormeiickue cTpaHbl B OOJbLIMHCTBE cBoeM (®paHius,
I'epmanusi, Utanus u ap.) npeanowin meddeHckyo cucteMy. pyras
dopma — uncmumym npucsaxcuovix 3acedameneii (CILA, Beauko6pu-
TaHUs): TIPUCSDKHBIE, TaKXKe OOBIYHBIE TpaxmaHe, oOpa3yloT caMo-
CTOSITEJIbHYIO KOJUIETHIO B COCTaBe, KaK mpaBujio, 12 yenoBek (ObIBaeT
u 6), KOTOpble IPU3BAHBI B UTOre CyAeOHOro pa3bupaTesbCTBa €Iu-
HOIJIACHO WJIM OOJIBIIMHCTBOM TOJIOCOB OTBETUTh Ha BOIIPOC: BUHOBEH
OOBUHSIEMBIN WM HET. B 3aBMCHMMOCTH OT 3TOro BepAauKTa Ipodeccruo-
HaJIbHBIA CY/Ibsl BBIHOCHUT TIPUTOBOD.

3xon0muttecrcue, couyuaabHble U KYyabmypHble npaea

DKOHOMUYECKUE IpaBa MPU3BaHbl TapaHTUPOBAThH YEJIOBEKY BO3-
MOXHOCTb YIOBJETBOPUTH CBOM XKM3HEHHBIE MOTPEOHOCTH, MONTYYUTh
OT TrOCyJapcTBa 3allUTy CBOEH SKOHOMMYECKOM CBOOOIBI U COLMATbHBIX
JIBrOT. MeXIyHapOaHbI MaKT 00 SKOHOMUYECKUX, COLMAIbHBIX U KYJb-
TYPHBIX TIpaBax CBS3bIBACT BTH IIpaBa C MIAcajJoOM CBOOOIHOI YeoBe-
YEeCKOUM JTMYHOCTHU, CBOOOJHON OT CTpaxa W HYXKIBbI.

DKoHomuyeckue mpaBa. Cpeau 3TUX MpaB HauboJjibliiee 3HaYye-
HHUE MMEIOT IIpaBO YacTHOI COOCTBEHHOCTH M CBOOOHA IpearpUHUMA-
TEJbCKOU NEeSATEebHOCTH.

Ilpaso uacmuoii cobcmeenHocmu OTHOCUTCS K YKUCITY OCHOBHBIX
MpaB 4yejoBeKa W rpaxJaHWHA, 3TO OJHA U3 OCHOB CBOOOMbI TUYHOCTU.
IMopapisioniece OONBIIMHCTBO AEHCTBYIOIIMX B MHUPE KOHCTUTYLMMA
3aKpEIUISIIOT 3TO IPaBO M TapaHTUPYIOT 3alUTy COOCTBEHHOCTH, a
TakKXe CBOOOMHOE TOJb30BaHME M pacropspkeHue ero. YacTtHass cob-
CTBEHHOCTb — HEOOXOIMMOE YCJIOBHME PBLIHOYHOW 3KOHOMMKM U CBO-
OomgHOro rpaxagaHckoro odinectBa. CoOCTBEHHUMK BIIpaBe COBepllIaTh B
OTHOIIICHUM CBOEr0 MMYILECTBA JIIOObIE ACHMCTBUS, BKIIIOYasi CO3JaHUE
YaCTHBIX MPEANPUATUIN, DEPMEPCKMX XO3SIMCTB M APYTYI0 SKOHOMM-
YEeCKYyl0 NesITeJIbHOCThb, HE 3ampellleHHYI0 3aKOHOM W He Hapyllaio-
LIYI0 IIpaB M 3aKOHHBIX MHTEPECOB IPYTUX JIMII.

Kounctutyuusi Utanuu rnacut (ct. 42): "HacTHasi cOOCTBEHHOCTb
TPU3HAETCS U TapaHTUPYETCSl 3aKOHOM, KOTOPBIN OIpenesisieT Croco-
Obl ee MPUOOPETCHUS M IOJIb30BAaHUS, a TakKXe — e IIpelesibl — C
LIeJIbI0 OOECIIeYeHUSI €€ COLMAIbHOM (PyHKIIMM M HOCTYITHOCTH IIJIST BCeX .

Bmecte ¢ TeM B COOTBETCTBHMU C pPaCIIpPOCTpaHEHHOU (opMyIoi
"cobcTBEeHHOCTh 00s13bIBaeT” (Hampumep, OcHoBHOI1 3akoH ®PI'. Cr. 14;
Koncruryuust Ykpaunsl. Ct. 15) oroBapuBaeTcs, YTO IIOJb30BaHUE COO-
CTBEHHOCTBIO HE JOJDKHO MATH BO Bpea OOIIECTBY, OHO IPM3BAaHO CIIy-
KUTh 001IeMy OJlary ¥ He JOJDKHO HapylluaTh IpaBa JPYIMX TIpakKaaH.

KoHcTuTylimy OOBIMHO YCTAaHABIMBAIOT IOPUAWYECKUE TapaHTUU
MpaBa YacTHOM COOCTBEHHOCTH. Bo-IepBbIX, HUKTO HE MOXET OBITh
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JIMIIIEH CBOETO MMYIIECTBA MHAye KaK Ha OCHOBaHWM 3aKOHAa M MO pe-
LIEHUIO0 cyna. Bo-BTOpbIX, MPUHYIUTEIbHOE OTUYYXACHUE WMYIIECTBa
IUIST TOCYJAPCTBEHHBIX HYXI MOXKET OBITh IPOM3BEACHO TOJBKO IIpU
YCJIOBUM TIPEIBAPUTEIBHOTO W PABHOILIEHHOTO BO3MelleHus. Tem ca-
MBIM 3aIpelnalTcs HaCUJIbCTBEHHBIE MPUHYAUTEbHbIE HallMOHATU-
3alusl U pernpuBatuzanus. Eciv rocyaapcTBO CUMTAeT HEOOXOIMMBIM
YCTAaHOBUTD Ipefiesibl YACTHOM COOCTBEHHOCTH WJIM ONIpPEACIUTh €€ CO-
nepxkaHue (HampuMmep, MCKIIOUYUTb KaK1Me-TO OOBEKTHI), TO 3TO MOXK-
HO cIejiaTh TOJBKO MYTEM IPUHSATUS 3aKOHA.

KoHCcTUTYLIMOHHOI rapaHTHell MpaBa YaCTHOW COOCTBEHHOCTH SIB-
JISIETCSI TaKKe IpaBO HacJIeJOBaHUS.

CrenoBaresibHO, MPAaBO YaCTHOW COOCTBEHHOCTM HE paccMaTpHu-
BaeTCsl Tellepb KakK "CBSIIEHHOE M HENPUKOCHOBEHHOE", KaKUM OHO
O0BSBIATIOCH B OosbIIMHCTBE cTpaH enle B XVIII—XIX BB. OHO He
SIBJISIETCSI aOCOJIIOTHBIM, MO0 MOXET OBITh ITOABEPXKEHO TOCyIapCTBEH-
HOMY PEeTyJMPOBAaHUIO BIUIOTH A0 OTYYyXAeHUS coOcTBeHHOCTU. OmHa-
KO 3TO BO3MOXHO (M BCTpeyYaeTcsl Ha MpakTUKe) JUIlb B MCKIIOYU-
TEJIbHBIX CJIy4YasiXx M B OIpaHUYCHHBIX pa3Mepax, ¢ TeM YTOObI HE IO-
JIOpBaTh 9KOHOMMYECKYIO OCHOBY 0011ecTBa. B CBA3M ¢ 3TUM HEKOTOpPBIE
KOHCTUTYIUM (Harpumep, I'peumn, cr. 17) BechbMa ITOAPOOHO pPETYIU-
PYIOT TIOPSIIOK KOMITEHCAIIMU 3a OTYYKIAeMOe TOCydapCTBOM MMYIIE-
CTBO TpaxiaH.

B coumanuctuyeckux rocymapcTBax MpaBO YacTHOM COOCTBEHHO-
CTU TPaAULIMOHHO oTpuuajgochk. OHO u ceiiyac orpuuaercs B KHIP
KakK IJISI CBOMX TpaxiaH, TaK U JJis MHOCTpAaHHBLIX (B 3TOM CTpaHe
KoHcTuTymueit mpu3HaeTcsl TOJABKO JIMYHasE COOCTBEHHOCTh TPYASIIMX-
cs1). Ho B mpyrux conpaimcTUYecKuX CTpaHax B CBSI3M C HadaBlIecs
Jubepanu3alyeil 3KOHOMUKM IIPaBO YaCTHOM COOCTBEHHOCTU CTajio
pacIIMpAThCS, CONEICTBYs MPUTOKY MHOCTPAaHHOTO KaIlMTajla M oOle-
My noabeMy aenoBoit aktuBHocTU. B KHP, nanpumep, KoHcturyuus
TeTepb 3aKperiseT rapaHTUM YaCTHBIM XO3SHCTBaM, KOTOpPbIE, OMHA-
KO, paccCMaTpUBAaIOTCS KaK HEKoe "HOIOJHEeHHEe" K COLMaJIMCTUYECKO-
MYy OOIIECTBEHHOMY XO3SIMCTBY.

C mpaBoM 4YacTHOI COOCTBEHHOCTH HEpPa3pbIBHO CBsI3aHa c80000a
(IpaBo)  npednpurumamenvckoii  desmeavHocmu. DTO IIpaBO  TOXKE
MOXET ObITh OTHECEHO K UMCIY JIMYHBIX MpaB I'paxaaH, OHO IMMO3BOJIS-
€T YeJIOBEKY 3aHMMAaThCs KaKMM YTOMHO TPYAOM: 3eMJIeAeareM, TOp-
roBJIeii, XO3SIMCTBEHHON OESITeAbHOCThIO. TeM caMBbIM HCKJIIOYaeTCs
MOHOITOJIMS TOCYIapCTBa HAa OpraHU3aluI0 SKOHOMUYECKO# Xu3Hu. Hu-
KaKoi TrocyJapCTBEHHBI OpraH He MMeeT MpaBa AMKTOBATb YaCTHOMY
MpeANpUHUMATENI0, KaKylo TMPOAYKIMIO OH 00sI3aH MPOM3BOIUTH U Ka-
KOBBI JOJKHBI ObITh Ha Hee LIEHbl (€CIW TIpelesibl HEe PeTyJIUpYIOTCS
3aKoHOM). [lpennpuHuMaTe b, BAAACIOIIMA MpeaNnpusITUeM Ha IpaBe
YaCTHOW COOCTBEHHOCTM, CaM HaHUMAaeT U YBOJIbHSET PabOTHUKOB C
COOJTIOIEHUEM TPYAOBOTO 3aKOHOMATEIbCTBA, CaM PACMOPSIKAeTCs CBOEH
npudbLIbl0. B cBOOOMY TpenmpuHUMATEIbCTBA TaKKe BXOIUT TIPaBO
OCYILIECTB/SITh BHEHTHEAKOHOMUYECKYIO eI TeIbHOCTh, CO3/aBaTh pas3-
JINYHOTO PoAa OOBEAMHEHMS C IPYTUMHU NPEANPUHUMATENAMU, B TOM
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yucie 3apy0eXHBIMU, OTKPBIBATh cueTa B O0aHKaX, OTKPBLIBATh M 3aK-
peIBaTh cBoM npennpusatus. [Ipu3HaHue mpaBa Ha IpeapUHUMATEIb-
CKYIO JIeSITEJIbHOCTh MOPOXKIACT JJISI TOCyJapCcTBa OIIpelesIcHHBIE 00~
3aHHOCTH, BBICTYMAWIIMEe KaK rapaHTUM 3TOro IipaBa, 0Oojiee TOro,
KaK COACHCTBHE M ITOMOIIbL YaCTHOMY OM3HeEcCy.

Ho u s10 npaBo He saBasieTcs abcomoTHbiM. KoHncturyumus Mcna-
HUK, HanpuMep, yctaHaBiauBaeT (cT. 38): "[Ipu3HaeTcs cBoboma mpen-
MPUHUMATEbCTBA B paMKax PBIHOUYHON 3KOHOMHMKM. OpraHbl BjacTU
rapaHTUPYIOT U OXPAHSIOT €€ OCYILIECTBICHME, a TakKxKe o0ecIieuyrBa-
0T 3alIUTY IIPOU3BOJICTBA, B COOTBETCTBUM C OOIIMMU SKOHOMMYECKU-
MM TpeOOBaHMSIMU, BKJIIOYas IjilaHupoBaHue". Bo MHOrmx crpaHax ro-
CyIapcTBO 3allpellacT onpeaeeHHbIC BUAbI 9KOHOMUYECKON aesTeNb-
HOCTU (HaIlpuMep, IPOM3BOIACTBO HEKOTOPHIX BHMIOB OPYXKMS) WJIHN
00YCJIOBIIUBAET TaKyl0 NESITEIbHOCTh CIIEIUAIbHBIMU pa3pelieHUSIMU
(munen3usmu). 'ocymapcTBeHHBIE OpraHbl PETYJINPYIOT SKCIOPT U UM-
MOPT, OrPAaHUYMBAIOT MOHOIIOJINU3ALIMI0O U HETOOPOCOBECTHYIO KOHKYPEH-
LMI0. DTU U pSII APYTUX OrpaHUYEHUI HEOOXOOMMbI B MHTEpecax Hallu-
OHAJIbHOM 3KOHOMMKM, HO MOTYT YCTaHaBIMBATbCS TOJBKO 3aKOHOM.

CoupasibHbie mpaBa MOTYT OBITh Pa30UTHI HA TPU TPYIIIBL: TIpaBa
Ha KOJUIEKTUBHBIE NEWCTBMSI B 3allUTy CBOMX WHTEPECOB, WHIUBUMIY-
ajbHBIC TPYJOBBIC IIpaBa, IIpaBa B COLMalbHON objactu. Permamenra-
1S yKa3aHHBIX IIpaB OCYIIECTBIISICTCS Pa3IMYHBIMU OTPacCIsIMM Ipa-
Ba (TPYOOBBIM, aAMWHUCTPATUBHBIM, COLIMAJIBHBIM). [IpakTmyeckn HM
B OIIHOI CTpaHe 3TU TpaBa KOHCTUTYLHMOHHO He 3aKperuieHbl B TMOJI-
HoM oObeMme. B HekoTopheix rocygapcrBax (Hampumep, B CIIIA) oHu
BOOOIIIE HE OTHOCATCS K YMCIY OCHOBHBIX ("¢yHIaMeHTaJbHBIX'") IIpaB,
a TOTOMY He BKJIIOUEHBI B KOHCTUTYyIMU. He TONBKO MatepuajibHbIE,
HO Y IOpUAMYECKUE TapaHTUM MHOTMX COLMAJbHBIX TpaB HaXOMSATCS
Ha HU3KOM YypoBHe. Tak, M3-3a OTCYTCTBUS SICHO C(OPMYIMPOBAHHBIX
00513aHHOCTEI, COOTBETCTBYIOIIMX 3THUM IIpaBaM, OHU HE MOJb3YIOTCS
cyneOHol 3amuToii. PermamMeHTanus psjga mpaB BoOOIe McCUepIIbIBa-
eTCsl UX KOHCTUTYLMOHHBIM WM 3aKOHOJATEJbHBIM MPOBO3IJIAIICHU-
€M, OHM MMEIOT MO3TOMY CKOpee OeKJIapaTUBHBII XapaKTep U YSI3BU-
MBI TIEpeld YyIpo30il HApyIIEHUM M YIIEMJICHUN CO CTOPOHBI MpPEaIIpu-
HUMAaTeJIeld M TrocyJapcTBEHHOIo arrapara.

Ecimm nonoxenuss MexayHapogHOTO TaKTa O TpaxkJIaHCKMX U I0-
JIUTUYECKUX TpaBax MojuiexaT MPUMEHEeHUI0 HeMEeMJIeHHO U 0e3 oro-
BOPOK, TO MeXIyHapOAHbIN MakKT 00 9KOHOMUYECKUX, COLMAIbHBIX U
KyJbTYPHBIX MpaBax 00s13bIBa€T ToCylapcTBa "MPUHATH B MaKCUMaJslb-
HBIX TIpeAesiax MMEIOIIMXCS PEeCcypcoB Mepbl K TOMY, 4TOOBI obecrie-
YUTh TOCTETIEHHO TIOJIHOE OCYIIECTBJICHME MpuU3HaBaeMbix B [lakTe
npaB" (4. 1 c1. 2). [loaTOMy collMaibHble U KYJbTYpHbIE mpaBa Mpe.-
CTalOT cKopee KaK IMpaBOBble CTaHAAPThbl, K KOTOPHIM MOJIKHO CTpe-
MMThCSI TOCYIAPCTBO B CBOEH MoJIUTHKe. Peanu3alus mpaB cTaBUTCS B
3aBUCMMOCTb OT MaTepuajbHBIX BO3MOXHOCTEH TOCYIapCcTBa U K TOMY
Xe 00ecreuyrnBaeTcsl MOCTENeHHO.

Ilpasa Ha koasrekmusHbie Oelicmaus 8 3auWjUmy C80UX UHMEPECos
MoIpa3yMeBaloT TpaBa Ha OObeAMHEHME B MPOGdCOIO3bI, 3a0aCTOBKY,
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3aKJII0OUCHME KOJIJICKTMBHBIX IOTOBOPOB, YYacTHE B YIIPABIICHUU IIPE]-
NpUATUSIMHA. DTy TPYyMIly MpaB, OCOOEHHO MpaBO Ha OObeIWHEHUE B
mpodcolo3bl, YaCTO pacCMaTPUBAIOT KaK YacTh MOJUTHUYECKUX TpaB U
cBoOon (cBOOOmA COI030B M accoluanuit). Takoit momxonm, 0e3yCIOBHO,
BEPEH, IOCKOJbKY IIMPOKHE KOJUICKTHUBHBIC AEHCTBUS JIMI HAEMHOIO
Tpyda 4acTO HOCST OMNpeneSieHHBIN MOJUTHUYECKUN OTTEHOK, a WHOLIa
MpHOOpETAIOT MOJUTUYECKYIO HampaBieHHOCTb. Ho B TO ke Bpems B
OoJibllieli Mepe OHM MCIIOJIB3YIOTCS paOOTHUKAMM IS 3ALIMTHI CBOMX
COLIMAJIbHO-2KOHOMUYECKMX MHTepecoB. I[10aTOMY ITpaBa Ha KOJUIEKTHB-
Hble TeHCTBUS MOABEPraloTCsl OIpeAesIeHHBIM OIpaHUYCHUSIM.

ITpodcoro3bl nmpakTudecku BO BCeX CTpaHax o01analoT Jerasb-
HBIM CTaTYCOM, ITOJB3YIOTCS MEXKIyHApPOIHO-IIPAaBOBOM 3allIMTOM. 3aK-
peruisieTcsl U MX MpaBO Ha 3aKJIIOYEHUE KOJUIEKTUBHBIX ITOrOBOPOB 00
ycaoBusix Tpyna. B IMopryramum KoHcturyuwmeit (ct. 55) "3a Tpynmsiiu-
MUCSl TIpU3HaAeTcsl cBoOoJa MPO(PCOI03HON NEeATEbHOCTU — YCJIOBUE U
rapaHTUsI UX €IMHCTBA B 3alllMTEe CBOUX IpaB U mHTepecoB”. Ho 3aech
Ke Tpodcoro3aM TMpeanuchiBaeTCsl MPOBOANUTh MEPUOAUYECKHME BHIOO-
pPbl PYKOBOASIIMUX OPraHOB IMyTE€M TalHOTO TI'OJIOCOBAHUS.

KoHcTutyuusiMu 3akperuisieTcsl mpaBo Ha 3a0acTOBKY, KOTOpoe
0ObIYHO BBIBOAMTCS M3 3ampeTa MpuHyauTeapHoro tpyaa. Ho mis npo-
BEICHUSI CTAauKM OT padoumx TpeOYIOT IpeaBapUTEIbHOTO yBeIOoMJIe-
HUsl TIpeANpUHUMATENSI, COOMIoNeHUsT "Mepuona oxJiaxmeHus" (Cpok,
B T€UEHME KOTOPOIro Hejib3sl HauMHaThb CTauyKy), MPOBeIeHUS] TaliHOTO
roJIOCOBaHUS Cpelud padouyux U T. 1. 3arpenialoTcsi MHOTUME BUIbI 3a0a-
CTOBOK (MOJIMTUYECKHUE, COMUAAPHOCTU U Ap.).

OrpaHuuyeHus1 MpaBa Ha 3a0aCTOBKY, O BO3MOXHOCTU KOTOPBIX B
KOHCTUTYLIMSX YacTO He YIOMMHAETCsl, He MPOTUBOpevYaT oOIIenpu3-
HaHHBIM TIPUHLIMIIAM W HOpPMaM MeXAyHapomHoro Ipasa. Mcxoxst u3
MOJIOXKEeHU MeXIyHapoaHOro MakTa 00 9KOHOMUYECKUX, COIIMATbHBIX
U KyJbTYpPHBIX TpaBax, 3ampeT IMpaBa Ha 3a0aCTOBKY JOMYCTUM B OT-
HOLLIEHUU JIMI, BXOASIIMX B COCTaB BOOPYXEHHBIX CUJ, TMOJULIUU U
aIMUHUCTPALIMM TOCYJApCTBa, a B OTHOUICHUM APYTUX JIUI OrpaHUYe-
HUSI BO3MOXHBI B MHTepecax rocyJapCTBEHHOI 0e30MacHOCTH, 0OIle-
CTBEHHOTO TOpSIAKA WX sl obecrieyeHUs] MpaB M CBOOOA OPYTHMMU.
ITpu sTOM pernaMeHTalMs mpaBa Ha 3a06acTOBKY MEXIyHapOAHO-TIpa-
BOBBIMU aKTaMHU O IIpaBaxX YeJIOBeKa OTHeceHa K cdepe BHYTPEHHEro
3aKOHOJATeJIbCTBA. YCTaHABIMBaTh KOHKPETHBIE 3alpeThl Ha 3aKOH-
HBIX OCHOBAHUSIX MOXET TOJbKO CYII.

B psime cTpaH mpUHATBHI 3aKOHBI O TpaBe TPYASIIUXCS y4acTBO-
BaThb B ynpapieHuu npeanpustusimu (PP, ®pannus, [Iseuus u ap.).
B IlopTyranum 3TO0 IpaBO IIMPOKO PErIaMEHTUPYETCS KOHCTUTYLIM-
oHHO (cT. 54). B peanbHOII AEHCTBUTEIBHOCTH TaKO€ COyJYacTHE He-
CKOJIBKO OTpaHWYMBAET MPEeANPUHUMATEIbCKUM MPOU3BOJ, IMO3BOJSI-
€T, HallpuMep, MPeAoTBpallaTh MacCOBLIC YBOJIbHEHUS, BBeICHUE MH-
TEeHCHMBHBIX METOIOB Tpyda M T.I. A B Takux cTpaHax, Kak CIIIA,
BenukoOputanus, AnoHuss U npyrue, B CUJIY CIOXMBIIUXCS TPOU3-
BOJCTBEHHBIX OTHOIIIEHUI BOOOIIE HET KaKMUX-JIMOO 3aKOHOB 00 ydJac-
THU TPYISIIUXCS B yIPaBICHUU IIPOU3BOICTBOM.
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Huousudyanvhvle mpyoogvie npaéa BKIIOYAIOT TpaBa Ha TPYI,
OTIBIX, PABHYIO OIUIATy 3a PaBHBIA TPyA M Op. OHM 4acTO 3aKpeTUIEHBI
B koHctutyumsix (Mcmanus, [Mopryranus, ®@panumst, Utanus u ap.),
JNeTaIu3upyloTcsl B TPYHOBBIX KoneKcaX, KOJJIEKTUBHBIX JIO0TOBOpax,
CyIeOHBIX pelIeHUsIX. DTU TpaBa 0a3upyloTCsl Ha MPUHIUIE CBOOOMIBI
TpyAa, COIIACHO KOTOPOMY JIIOOM BCTYNAlOT B TPYAOBbIE OTHOIIEHUS
He MO MPUHYXAEHWI0, a Mo cOOCTBEHHOMY XenaHuio. Otciona cieny-
€T, 4YTo pabOTHUK M MpeAllpyHUMMAaTeNb BIpaBe caMM 3akjo4daTbh U
pacToprath TPYIOBOUW IOTOBOp, a TaKXe€ YCTaHAaBIWBAaTh €ro CPOK U
conepxxaHue. OQHAaKO Ha MpakTUKE MpPeInpUHUMATENM 4YacTO OIHO-
CTOPOHHE YCTaHABJIMBAIOT YCJIOBMS TPYLA U YBOJBHSIOT PaOOTHHUKOB,
HCXOJIsI TOJBKO U3 COOOpaxkeHUii MaKCUMaabHOU MpUObLIU. PaboTHUKMU
3aMHTEPECOBAHbI B PEaTbHOCTY MpaBa Ha TPy, MO3BOJISIIONIEM UM W3-
0aBUTbLCS OT Oe3pabOTHULIBI WM YIPO3bl MOTEPSTh padoTy. Ho 310 mpa-
BO, XOTSI OHO (hOpPMajgbHO MPUCYTCTBYET BO MHOTMX KOHCTUTYLMSX,
00ecIeunThb IJI BCeX B YCIOBMSIX PHIHOYHON 3KOHOMUWKN HEBO3MOXKHO.

JlmuTenpHasg O0opsba TIPodCOI030B, MOTPEOHOCTA PHIHOYHOTO XO-
31ACTBa MPUBEJM K TOMY, YTO HpPeAIIPUHMUMATEIbCKAN MPOU3BOJ IO~
Beprcst 3HAYUTEIbHBIM OrpaHuYeHUsIM. KOHCTUTYMSIMY OBUIM ITOCTaBJIIe-
HBl BHE 3aKOHA IPUHYIUTEIbHBIA TPYyH, MCIIOJIb30BaHHME Tpyda HCTei,
a TakXe AUCKpUMMHAIUSA XeHIIMH. Bo MHorux crtpanax (®paHuun,
CIIA, Utanuu, BeaukobputaHuu) 3arpelleHa TUCKPUMMHALIUS TTPU
HaliMe Ha pa®OTy M YBOJIbHEHMM, a TakXe B OTHOLICHUM YCJIOBUIA
Tpyma. B pspme cTpaH BBeAeHO HaXe YrojJOBHOE HaKa3aHHME 3a IHC-
KPUMUHAIINIO TIpU TipueMe Ha pab6oty (Jdanus, ®uunguous, Hopree--
rus, l'omnangusa). Ho mpoGiiema rapaHTuii mmpaBa Ha TPYH OCTaeTCs
OCTpPOIA.

He wmmMmelor gocTaTOYHBIX MpPaBOBBIX TapaHTUI IJIsS BCeX JIMII Ha-
€MHOIo Tpyaa W Apyrue TpymaoBble IpaBa. OHM COOMIONAIOTCS JIMIIDL B
TOM Mepe, B KaKOM OIMMPArOTCSI Ha CWIYy IMPOPCOI030B U IMOTPESOHOCTHU
LIMBWIM30BAaHHOTO MCITOJIb30BaHMSI paboyeil CHIbl B MHTepecax Ipoun3-
BOJICTBA.

Ilpasa 6 coyuanvHoli obnacmu (Ha collMajgbHOE obOecreyeHue, 00-
pa3oBaHMEe, OXpaHy 3I0POBbsl, HOpMajbHbIC KMIUIIHBIC YCIOBUS U
Ip.) B TOM WJIA MHOM OOBbeMe 3adUKCUPOBAHBI MPAKTHUYECKM BO BCEX
KoHcTuTynusx. B Uranun, Hanmpumep, KoHcTUTYIIMS 3aKpeIuisieT "TIpa-
BO Ha TOCYIapCTBEHHYIO ITOMOIIB ITpH HeTpynocnocooHocTr”, B IlIBeii-
1Iapuy — IIpaBoO Ha Iocobue 1o O6e3padoruiie U mo crapoctu. Hepen-
KO BMECTO COLMAJIBHOTO 00eCIeYeHMSI TOBOPUTCS TOJILKO 00 "oOIie-
CTBEHHOM Npu3peHUM" miM "coumanbHoil momomu" (lommanmus,
ABctpus, Jlanus). OTCyTCTBHME HOCTAaTOYHOM TOCYIapCTBEHHON ITOMO-
I B OOeCleYeHMN XM3HEHHBIX MOTPEeOHOCTEN JIIOAE B COYETAaHUU C
Oe3paboTuleil MopoxkaaeT OeMHOCTh JaxKe B pPa3BUTHIX CcTpaHaxXx. B
CIA, Hanmpumep, 1o o(pUIMaIbHBIM JaHHBIM, HACUYMTHIBACTCS HeE-
CKOJIbKO MWJIIMOHOB O€OHSKOB, a B Pa3BMBAIOIIMXCS CTpaHAaX MX COT-
HN MMUJIJIMOHOB.

CnenyeTr, ogHaKo, MMEThb B BHAY, YTO B CBOOOTHOM TpaxKgaHC-
KOM OOIIECTBE C PHIHOYHOM SKOHOMMKON OOecredYeHHe BCeX >KM3HEH-
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HBIX MOTPEOHOCTEl JIoAel He SIBJSIETCS OO0S3aHHOCTBIO TOCyIapcTBa.
OHO 00$13aHO JMIIb CO3daBaThb YCIOBUS, YTOObI KaXKIBlii MOI HalTH
MPUJIOXEHUE CBOMM CUJIaM, IPUOOPECTU COOCTBEHHOCTh, HAWTHU paboTy.
YenoBek, ciemoBaTesibHO, caM HECET OTBETCTBEHHOCTHb 3a 0JIarococTo-
sSSHUE CBOE U CBOel CEMbHU, U TOJIBKO B OTHOLICHUU TEX, KTO o0BeK-
TUBHO HE B COCTOSIHUM 3TO 00ecIieunTb (OOJIbHbIE, HETPYIOCIOCO0-
Hble, MHBAIMIbI, 0€3pab0THBIE U T. 1I.), OOIIECTBO Yepe3 TOCydapCTBEH-
HO€ M YacTHOE COLMajbHOE obecreyeHHe O0053aHO 0Ka3aTh MOMOIIb
TaKUM JIIOOSM.

Ilon TakuM YrjoM 3peHUs paccMaTpuUBaeTCsI KOHCTUTYLIMOHHO
3aKperisieMoe” MpaBo Ha MeIMIMHCKOe oO0ciayxupanue. OHO JajeKo
HE Bcerga O3HayaeT IIPUM3HAHMUE COOTBETCTBYIOIIETO CYOBEKTHBHOTO
npasa rpaxaaH. B Koncruryuun Urtanuu, HanmpuMmep, JaKOHUYHO TO-
Boputcs: "Pecnybiavka oxpaHsieT 310poBbe". 3a HMCKIIOYEHUEM OYEeHb
HeOOJIBIIOr0 Kpyra CTpaH, TrocymapcTBa He IIpelycMaTpHBalOT BBEIE-
HUs TIpaBa Ha OecruiaTHOE JIeYeHHe B Ciydae 0oJIe3HU, XOTS 0e3 3To-
ro JaHHOE IPaBO BCJEICTBHE JOPOTOBU3HBI MEIUIIMHCKON TOMOIIN
JUISI MHOTUX JIIOJIE HE UMEET CMBbICIa.

CroJb ke OrpaHWYEHHBI MO CBOEMY peajbHOMY 3HAUE€HWIO KOH-
CTUTYLIMOHHBIE (POPMYJIBI O IpaBe Ha Xwiauiie. ['ocymapcTBo He 00-
JlagaeT CpeacTBaMM, YTOOBI TapaHTUPOBATh KaXXAOMY TIpakKIaHUHY
MmojlydyeHue Xuiabs. Ho memy momoraeT Xopollo pas3BUTas cUCTeMa
KPEOUTOBAHMSI, YACTHOIO M MYHULMIIAJBHOTO KWJIMIIHOTO CTPOMUTEIIb-
CTBa, BCJICACTBME YEro IIOJAaBJIsIoNIee OOJBIIMHCTBO JIOAEH obecrie-
YeHBbl KOM(MOpPTAOEIbHBIM XUIbeM. B TO ke BpeMsI MHOTHE CEMbH daxe
B pa3BUTHIX CTpaHax XMBYT B JoMax 0e3 dJieMEeHTapHbIX yI0OCTB, a
JIpyTue BOOOIIEe He UMEIOT XXUJIbs. B elne Oojiee TSIKeIO0M IOJIOXKEHUU
HaxOISTCS JIIOAUW B pa3BUBAIOIIMXCS CTpaHaX.

OnHO M3 OCHOBHBIX COLIMAJIBHBIX IIpaB TrpaXAaH-— MOpaBo Ha
odpasoBanue. Ero peanusanus HemoCpPeACTBEHHO 00eCIeUMBaeT 3KO-
HOMMWYECKUI, COLIMAJIbHBIM M IYXOBHBIM IIporpecc OOIIecTBa, OIHO-
BpPEMEHHO cO37aBasi MPEAINOChUIKY Pa3BUTHUS JUYHOCTU, €€ KYJIbTy-
pel, Onaromojyumsi. Pa3zBuThle TocygapcTBa He KalelOT CPEACTB Ha
o0pa3oBaHUE, TMOHMMAs. OKYIIaeMOCTb 3TMX 3aTpaT B IIEpCIEKTUBE.
MexnyHapoaHbIM MaKT 00 3KOHOMUYECKMX, COLMAJIbHBIX U KYJIbTYp-
HBIX MpaBax, 3aKperJsis MpaBo Ha oOpa3oBaHWE KaXIOro 4yejloBe-
Ka, ycTaHaBJIMBaeT, YTO OOpa3oBaHUE OOJKHO OBITh HAIpaBJICHO
Ha II0JTHOE Pa3BUTHME YEJIOBEUYECKOM JIMYHOCTU U CO3HAHME €€ JOCTO-
WHCTBA U NOJIKHO COACHCTBOBATH BCEe OOJbIIEMY YBaXK€HUIO K TIpa-
BaM Y€JIOBEKa M OCHOBHBIM cBoOojmam. EBpormeiickass KoHBeHLUS o
3allMTe MpaB YyeJloBeKa M OCHOBHBIX cBOOOXI ycTaHaBiuBaeT: "Hwuko-
My He MOXET OBbITh OTKa3aHO B IpaBe Ha oOpa3zoBaHue". 3aKperriss
B KOHCTUTYLIMSIX 3TO IpPaBO, COBPEMEHHBIE TocydapcTBa OepyT Ha
cebds1 ompeaesieHHbIe 00sS3aHHOCTHM, HO 3TO HE O3HayaeT, 4TO KaX-
JIOMY 4Y€JIOBEKY MOXET OBITh aBTOMATUYECKM MPEHOCTaBJICHA BO3MOXK-
HOCTb ToaydeHusl obpaszoBaHus. ['ocymapcTBa oObIUHO OepyT Ha cebds
00513aHHOCTh O0ECIIEUMTh OTpeNeICHHBINA YPOBEHb 00s3aTeIbHOTO 00-
pa3oBaHUs.
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Cpenyd couMalbHBIX TpaB BaXXHO€ MECTO 3aHMMaeT MpaBo Ha
OsaronpusITHYI0 OKpyxKamoirylo cpexy. OHO mpuoOpeso ocodoe 3Ha-
YeHUE B COBPEMEHHYIO 310Xy, OTJIMYAlOIIYIOCSI HEBUIAHHBIM pa3BU-
THEM TPOMBIIIJIEHHOCTH Y €€ HEeraTUBHBIM BO3IEHCTBUEM Ha Cpemry
obutaHus yenoBeka. ITockoybKy sKojgorudeckasi 6e30MacHOCTb Ipe-
BpaTWJiach B BaxKHeM1IMil (hakTop KauecTBa XXKM3HU, 310POBbs U Oja-
rOMoJyuusi JIoJeid, MpaBo Ha OJAroNnpUsITHYI0O OKPYXaIOIlIYyl Cpery
MPU3HAHO MEXAYHAPOAHBIM M KOHCTUTYILIMOHHBIM IPaBOM OOHUM U3
(byHaaMeHTaIbHBIX MpaB YejoBeKa W TIpaxJaHWHA. 3auiuTa 3TOro
NpaBa TpejarnojaraeT 00pbO0y MPOTUB MPEBbILIEHUS MPeaeIoB paaua-
LIMOHHOTO BO3JEMCTBUS, 3arps3HEHUs BO3AYLUIHOro OacceiiHa, BOIO-
€MOB, KOHIIEHTpAllMd BPEIHBIX BEILIECTB, 32 COXPaHEHWE TPUPOAbI U
MPUPOIHBIX PECYPCOB U [Ip.

KynbTypHble mpaBa BKJTI0YAIOT CBOOOAHBIN MOCTYI K KyJAbTyp-
HBIM 1IEHHOCTSIM, CBOOOIY TBOpYECTBAa M Hay4YHBIX HcclenoBaHuii. B
KoHctutyuun boarapum (ct. 54) roBoputcs: "Kaxnblii muMeeT MpaBo
MOJIb30BaThCSl HALIMOHAJIBLHBIMU U OOIIEYEeIOBEUECKUMU KYJIbTYPHBIMU
LIEHHOCTSIMA Y Pa3BUBaTh CBOIO KYJBTYPY B COOTBETCTBUHU CO CBOEH
STHUYECKOU MPUHAIJIEXHOCThIO, YTO TPU3HAETCSI U TapaHTUPYETCS
3akoHOM". TeM caMbIM rocynapcTBO Kak Obl OepeT Ha cebs1 o0si3aTeb-
CTBa pa3BMBaTh, HANPUMEP, CETb MY3BIKAIbHBIX M XydOXECTBEHHBIX
IIKOJ U YYWUJIUILL, OTKPBITHIX JJIs1 TIOCTYIIJIEHUSI BCEX ONApEHHBIX NeTei
1 MOJIOAbIX Jitofei. s 3Toro rocymapCTBEHHBIMU M MYHUIIMTIAIbHBI-
MM OpraHaMu MPOBOIMUTCS MOJUTHUKA (PUHAHCOBOW MOAIEPXKU YUpeXK-
JEHWUI KyJbTyphl, T. €. BBEIEHWE HAaJOTOBBIX JIbIOT, TMPEAOCTaBICHUE
KpenuToB 1 JIp. Bo MHOTMX cTpaHax MPU3HAHO, YTO YUPEXKIECHUS KYJb-
Typbl HE JOJDKHBI OBITh TOJIBKO YAaCTHBIMM, 3HAaYUTEJbHAs WX IO,
HETIOCPEICTBEHHO OJIMLIETBOPSIONIAsl HAlMOHAIBbHYIO KYJIbTypy, MpHU-
3BaHa OCTaBaThCsl O0BEKTOM 3a00ThI CO CTOPOHBI rocyaapcTBa U oOlie-
CTBEHHBIX OOBENMHEHUI.

Oobszannocmu  epaxscoau

C npaBamMu M CBOOOJAMM TpaxkiaH TECHO CBSI3aHbl U UX 00sI3aH-
HOCTU. B cBoelf COBOKYITHOCTM BCE OHHM COCTAaBJISIOT IIPaBOBOM CTaTycC
rpaxaaHrHa W 4deynoBeka. OO0SI3aHHOCTM JalleKO HE BCeraa 3aKperuisi-
IOTCSI B KOHCTUTYLIMOHHOM TOPSIIKE, HO BCE XE CYIIECTBYIOT M pac-
CMaTpUBAlOTCSl KaK HEOOXOAMMble OrpaHUYEHUSI KOHCTUTYLIMOHHOM CBO-
Oopl rpakgaHWHA. DTU 00sS13aHHOCTW BBITEKAIOT W3 MpeAnucaHuii Tex
oTpaciyieil mpaBa (YrojJoBHOTO, aAMWHUCTPATUBHOTO W Jp.), KOTOpbIE
YKa3aHHbIE OTPAHUYECHUST 3aKpeTsdoT. Jlo BTOpOll MUPOBON BOWHBI
KOHCTUTYLIMW 3allaJHbIX TOCYAAPCTB TPAKTAYECKHA BOOOINEC HE 3HAIU
WHCTUTYTA OO0SI3aHHOCTEH TrpakaaH.

Ha nene, omHako, 3TM OOS3aHHOCTM BCerja MpU3HaBaJIUCh, OHU
Jaxke TMOJYyYUSIM 3aKpeTJIieHWEe B OTAEJbHBIX 3aKOHaX, OObIYasiX W Cy-
nebHoil mpakTuke. Cpeay HUX OOSI3aHHOCTU: YBaXXaTh KOHCTUTYIIMIO,
Y4acTBOBAaTh B TOJOCOBAHWM Ha BBIOOPAX B BBICIIWE OPraHbl rocyaap-
CTBEHHOH BJIacTU (TaM, [Je CYILIECTBYET 00s513aTeIbHOE TOJIOCOBaHUE),
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cobsoaTh 3aKOHbBI, IJIATUTh HAJIOTH, SIBJISITHCS B Cyd MO BBI3OBY,
OTObIBaTb BOMHCKYIO TTOBMHHOCTb (TaM, IJi€ OHa CYIIECTBYET), MOAYM-
HSTBHCS TOJULEHCKUM TIpeAncaHusIM 1 np. HapyiieHue 3Tux o6s3aH-
HOCTeU BjeYeT 3a co0Oil HakazaHUE.

[Tocne BTOpPOIT MUPOBOIT BOWMHBI MOSIBUICSI PSIA HOBBIX 00sI3aHHO-
CTei, yXe BKJIIOYEHHBIX B KOHCTUTYLUMOHHBIE TeKCTbl. OmZHAKO 3TU
00513aHHOCTHU TI0 CBOE MPUPOJE COBCEM MHbBIC: OHU JUIIb OTPaxkKaloT
HEeKMe coluajbHble TpPEANMCcaHus, He CBS3aHHBIE C KaKUM-HUOYIb
NMpUHyXaeHueM. Tak, mosBuUiach KOHCTUTYLIMOHHAs "00SI3aHHOCTb TPY-
outbea" (Slmonus, MUcnanus, I'abon, I'Batemana, DkBamop u ap.). Tak
K€ BBITJISIAAT 00s3aHHOCTU "BocmuthiBaTh meteit” (Mramus), "3ab0-
TUThCA O CBOEM 3IOPOBbe, MpUbOeraTb K JiedeOHON ITOMOIIM B Cllydyae
3aboneBaHust” (Ypyrsaii). IlogoObHoro poma 00sI3aHHOCTU TpyaHOpea-
JIU3yeMbl IJI1 MJIOUMYIIUX cjloeB. BripoueM 1 HakasaHUii 32 HEMCIIOJ-
HEHUE TaKux 00s3aHHOCTEl He MpenycMaTpuBaeTCs.

Hosgeiimme koHcTutyuu (CrloBakus W JAp.) TMOAYEPKUBAIOT, UYTO
00S13aHHOCTH TpaxXIaH MOIYT yCTaHABIMBAThCSI TOJBKO 3aKOHOM. Ilpu
5TOM pa3INYarTCd OOSI3aHHOCTHU TpaXmaH U JIMIl, HE MMEIOLNX Ipax-
JlaHCTBa NAHHOTO TocynapcTBa (IMOCJeAHWEe, HAllpUMep, He HECYT BO-
MHCKOW TMOBMHHOCTM). HecBOMCTBEHHBIE NeMOKPATUYECKOMY OOIIECTBY
00SI3aHHOCTM TpaXIaH 3aKpeIlISoTCsI B COLUMAIMCTHMYECKUX CTpaHax
(mranmpumep, B KH/P rpaxmane o06s3aHBI "TIOBBIIIIATH PEBOJIOIIMOH-
HYIO JESITeJIbHOCTb B OTHOLICHUM IPOUCKOB WMIIEPUATMCTOB U Bpaxk-
JIeOHBIX 3JIeMeHTOB Bcex Macteii’, B KHP rpaxmaHe KOHCTUTYLIMOHHO
00sI3BIBAIOTCST "OJIIOCTU AUCHUIUIMHY TpyHaa" W Ip.).
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B 3apy0eXHBbIX CTpaHax

®opma TocymapcTBa B Hambojiee OOIIEM BHIE OIpeAesisIeT, Ha
KaKWX TPUHLIMIIAX MMOCTPOeHAa U KaK TeppUTOPUAIbHO OpraHM30BaHa
rocygapcTBeHHasi BiacTb. Popma rocyaapcTBa OMNpenessieT cmpyKkmy-
Py U NPUHUUNBL 83AUMOOMHOUEHUI OCHOBHBIX O0PEAHO8 20Cydapcmea
(mapysaMeHTa, MpaBUTENbCTBA, IJ1aBbl TOCYAAPCTBA), deaenue eocyoap-
cmea Ha cocmasHvle yacmu U opuduveckuii cmamyc 3mux yacmeti, a
TaKXKe Memoobl OdesmeabHOCmu 20cyodapcmea U Xxapakmep eeo Tpsi-
MBbIX U OOpaTHBIX C843¢eil ¢ eparcoanamu.

N3zyuenue Gopmbl rocynapcrBa, MOXET BECTUCh IOJ PAa3HBIMU
ymiamMu 3peHusi. HaydHo-mo3HaBaTe ibHbIi (THOCEOQJIOTHYECKMid) TMO/I-
X0/l K U3y4yeHMI0 (OpMbI rocyJapcTBa MO3BOJISET BhISIBUTh B3aUMOCBSI-
3U MexXay (popMoii TocynapcTBa U ero Cofiep>KaHUueEM, CYIIHOCTbIO. DTUM
3aHUMAETCS TJIaBHBIM 00pa3oM Teopus rocyaapcTtBa U mnpasa. MHCTpy-
MEHTAJIbHBII (NMPAKTHIECKO-MOJIUTHIECKHIA) MOAX0d TIpealiojiaract
rcciaenoBaHue (GopMbl rocydapcTBa IOJ YIJIOM 3peHUsl obecreyeHMst
93(hGEeKTUBHOCTU TOCYIAPCTBEHHOTO PYKOBOJACTBA, NEWCTBEHHOCTU YII-
paBjieHUs], CTAOUJIBLHOCTU TMPaBUTENbCTBA, B3aMMOOTHOIIEHUI TMpaBu-
TEJbCTBA C HAPOJOM U T. 1. DTUM 3aHMMAETCSl HAyKa KOHCTUTYLMOHHO-
ro mpasa.

®opMmbl 3apyOeXHBIX TOCYIAPCTB OTJAMYAIOTCS OOJBIIMM pPa3HO-
o0pasueM. OHU CKJIabIBAIOTCS TMOJ BIAUSIHUEM KOMILIEKCA MPUPOJHO-
reorpau4YecKrux, MUCTOPUUECKUX, TMOJIUTUYECKHMX, COLMATbHO-3KOHO-
MMUYECKUX U KYJIbTYPHO-PEIUTUO3HBIX (DaKTOPOB.

Ha ¢opmy rocymapctBa Morytr okasaTh BIUsSIHME YCIOBUsI 00pa3o-
BaHUs rocyaapctba (denepaibHasi ¢hopMa TEPPUTOPUATHLHO-TIOJUTUYEC-
Koro ycrpoiictBa rocymapctsa B CIIIA), ucropuueckue Tpaguiuu (Mo-
Hapxus B BeaukoOputaHuM), MepuIeTuu BHYTPUIIOIUTUYECKON OOpHObI
(HeomHOKpaTHble MoauduKaluu (GopMbl psiga rocyaapcTB AQpuKH),
TOCIIOJICTBYIOIIAsl B OOLIECTBE CHCTeMa HPaBCTBEHHO-PEJIUTMO3HbBIX 1IEH-
HocTelt (Teokparuyeckas pecitydonuka B Mpane). OmnpeneaeHHbBIM 00pa-
30M MOXKET BO3MIENCTBOBATh U CYOBEKTUBHBIN (pakTOp. JlocTaTOYHO BCIOM-
HUTh O TOM, Kakoe BIMsIHUME oKasas reHepan Jle I'ouib Ha (PyHKIIMOHU-
poBaHue MHCTUTYTOB [lIsTOll pecnybauku Bo OpaHuuM.

®opma rocynapcTBa SBISIETCS OOBEKTOM KOHCTUTYIIMOHHOTO pe-
rynupoBaHus. OtTheibHbIe I1aBbl Ioa Ha3BaHueM "@®opma rocymap-
CcTBa" MMEIOTCS JIMIIb B HEMHOTMX HOBEWIIMUX KOHCTUTYLUSIX (HAMpu-
mep, Koncturymus Typuum 1982 r., Koncruryuus Ddpuonum 1987 r.).
OnHako B OOJBIIMHCTBE TOCYIApCTB, [J€ Takas TIjaBa OTCYTCTBYET,
BJIEMEHTBI, COCTaBIISIIOLIME TOHSATHE "dopma rocymapcrsa’, 3aKpern-
JISIOTCSl MO0 B TEKCTE OCHOBHOIO 3aKOHa (Hampumep, Bo ®PpaHuuwu,
HUcnanuu, ®PT’), 1mbo B OTOEIbHBIX KOHCTUTYLIMOHHBIX 3aKOHaX (Ha-
npumep, B IlBerun).
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B crpanax, roe oTCyTCTBYeT mucaHasi KOHCTUTYLUS, dopma ro-
cylapcTBa OIpenessieTcsl He CTOJbKO CTaTyTOM (3aKOHOM), CKOJIbKO
KOHBEHIIMOHHBIMA HOPMAaMHU, KOTOPBIE CKJIANBIBAIOTCS B MTPOIIECCE MHO-
TOBEKOBOI 2BOJIIOLIMU TOCYJapCTBEHHBIX WHCTUTYTOB (Hampumep, mpa-
BOBOI CTaTyC IJIaBbl rocyJapcTBa — MoOHapxa B BenukoOputanuu u
€ro B3aMMOOTHOIIEHUS ¢ [IpaBUTETBCTBOM).

Eciu B KOHCTUTYUMU OTCYTCTBYET CIieliMajibHasl rjiaBa o (hopme
roCyJapcTBa, TO COOTBETCTBYIOIIME HOPMBI OOBIMHO TTOMEIIAIOTCS B
pasmen, 3aKperuIsTIOIINA OCHOBBI KOHCTUTYIIMOHHOTO cTposi. Kak mpa-
BWJIO, 3T HOPMBI OOECTIEYMBAIOTCSI TOBBIIIEHHON MPaBOBOM 3aIIUTOM
(HampuMmep, 3ampeT Ha MepecMOTp pecrydJrMKaHCKOW (OpMBbI MpaBiie-
Husl B Utanun). OTaenbHbIE MOJ0XEHWST MOTYT ObITh BKJIIOUYEHBI B pa3-
JIEJIbl, YCTAHABIWBAOIINE TEPPUTOPUATIBHYIO OPTraHU3aAlUIO TOCylap-
CTBa U OPTaHW3aIMI0 OPraHOB IOCYIapCTBEHHON BJIACTH.

[TonsiTue dopmbl rocynapcTsa, oxBaTbiBass Haubosiee CylIeCTBEH-
HbI€ CTOPOHBI OpPraHM3alu TOCYIapCTBEHHON BJIACTH, SIBJISIETCS TOC-
TaTOYHO CJIOKHBIM TIO0 CBoeMy cojaepxkaHuio. OHO yKa3blBaeT, Kakue
OpraHbl MPENCTABJISIIOT TOCYAAPCTBEHHYIO BJIACTh, KAKOB TMOPSAOK 00-
pa3oBaHus (HOPMUPOBAHUS) ATUX OPraHOB, KAKOB CPOK MX MOJTHOMO-
Y1ii, KAKOBBl B3aMMOOTHOIIEHMST MEXIY OpraHaMM rocynapcTBa (B TOM
YUCJie LEHTPAJIbHBIX U MECTHBIX), HaKOHEIl, KaKOBbBl METOJbI, CIIOCO-
Obl, IPUEMBI OCYIIECTBICHUS TOCYIAPCTBEHHOW BIACTH.

B 3aBucumoctH OT TOro, Kakasi CTOPOHA OpTaHWU3alMU Tocyaap-
CTBEHHOW BJIACTH SIBISIETCS TIPEAMETOM PACCMOTPEHUS, PA3INYAIOT TPU
ajieMeHTa opMbI rocyaapcTna: opmy npasienusi, hopmy rocynap-
CTBEHHOTr0 (TEepPPUTOPUAIHLHO-TIOJUTUYECKOr0) YCTPOHCTBA U TOJM-
THYECKMii (rocyapcTBeHHbIi) peskuM. COBOKYITHOCTb BCEeX TPEX dJ1e-
MEHTOB o0pasyeT (hopMy rocyiapctBa B IIMPOKOM cwmbicie. Tak Kak
TPEeTUi 21eMEeHT (DOPMBI TOCYyIapCTBa — MOJUTUYECKUI (rOCYyIapCTBEH-
HBI{) peXuM 3aTparvBaeT B3aMMOOTHOIIEHUSI TOCyJapcTBa C OOIlle-
CTBOM, €r0 MOJUTUYECKUMU WHCTUTYTAMH, 3TO B ONPEIETEHHOM CMBIC-
JIe BBIXOJUT 3a pPaMKW KOHCTUTYLIMOHHOTO TMpaBa. B Ooyee y3KoM cMBIC-
Jie K (popMe rocymapcTBa OTHOCST TOJIBKO (popMy mpaBieHUs U (hopmy
TOCYyJapCTBEHHOTO (TEPPUTOPUATBHO-TIOJUTUYECKOTO) YCTPOMCTBA.

§ 1. ®opma npaBiieHus B 3apyO0eKHBIX IrocyaapcTBax

@opma mpaBieHHsA TIPEJCTaBIsSIET COOOW TOT 3JIEeMEHT (HOPMBbI
rocynapcTBa, KOTOPbI pacKpbiBaeT OpraHM3aluio BEpXOBHOU rocynap-
CTBEHHOI BJACTU, IIPABOBOM CTAaTyC BBICIIMX OPraHOB TOCyIapCTBa
(mpexxae BCero ero IJaBbl), MPUHLUIBI B3aUMOOTHOILIEHUN MEXIY
HUMU, ydyacTue TpaxjaH B M30paHUM BTUX OPraHoOB.

PaznuualoT dee ocrosrbie ghopmbr npasaeHus 3apyOexKHBIX TOCy-
NapCcTB — MOHapxusi U pecnybauka, TIPUTOM Kaxzaasih U3 3TUX (opM
NMECT Pa3sHOBUIHOCTH.

MoHapxuss — 310 Takas (opma mpaBieHUs, IIe I[JiaBa rocyiaap-
CTBa — MOHapX (MMeHYeMblii B KaX/IOil CTpaHe MO-pa3HOMY — HMIIe-
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paTop, KOpoJjb, CyJTaH U T. 1) 00JiamaeT OCOObIM IOPUAMYECKMM CTa-
TYCOM: €ro IIOJJHOMOYMSI HOCSIT IEPBUYHBINM, HEMPOM3BOIHBIM OT Ka-
KOM-TMO0 Npyroii BJIAaCTM B TOCYyJapCTBE XapakKTep, OH MpuoOpeTaer
CBOI1 TIOCT, KakK IMpaBUJIo, MO HACIEICTBY M 3aHMMAET €ro MoXXM3HEHHO.

Pecnydsmuka — 370 Takast ¢popMa IpaBJIEeHUs, TAE BBHICLIME Opra-
HBI rocynapcTBa (IPEe3UIEHT, IapJaaMeHT, IPaBUTEIbCTBO) SIBISIOT-
Csl BBIOOPDHBIMU U CMEHSEMbIMHU, IIPUYEM TOJILKO ITapJaMeHT BO BCEX
0e3 MCKIIOUEeHUST pecIy0mKax M30MpaeTcsl HEIOCPEICTBEHHO Hace-
JICHHUEM.

Ta unu nHas ¢popma mpaBjeHUS] CKJIAABIBAETCS UCTOPUYCCKU IO
BIMSIHUEM KOMIUIeKCa (hbaKTOPOB 3KOHOMUYECKOTO, COLMAJIbHOIO, II0-
JIMTUYECKOI0, HALIMOHAJbHO-3THUYECKOI0, KYJIBTYPHOTO U PEIUTUO3-
Horo xapakTepa. OKa3plBalOT CBOE BJIMSIHHUE U IIPUPOIHO-Teorpadu-
yeckue yciaoBus. CienyeT TakKe MMEThb B BMAY, YTO TOW WA WHOM
BIOXe pa3BUTHUs OOIIECTBA COOTBETCTBYET Ta WM MHas (opma IIpaB-
neHus. Tak, B amoxy ¢eomain3ma Mnpeodagaiomeii Obljla MOHapXu-
yeckast ¢opma IIpaBIICHUSI, HOBOMY BpEMEHHM 0OoJie€ COOTBETCTBYET
pecnyboiuka. HeoOxommMo, OOHAKO, YUYUTHIBATb, UTO €CJIU paHbIIe
pa3InMuus MeXIy MOHAapXueil M pecmyOIMKOM oTpaxaau pa3jindyusi B
CTENEeHU NEeMOKpaTHU3allMy OOIIECTBa, €ro IOJUTUYECKOTO CTPOS, TO
CErOfHsI COXpaHEHUE B psje CTpaH MOHAPXMU OTHIONb HE CBUIETENIb-
CTByeT 00 MX MCHBIIEH NeMOKPATUUYHOCTHU MO CPaBHEHUIO C pecryOyn-
KaMHi. DTO BCETo JIUIIb CBUACTEIBCTBO YCTOMYMBOCTU IOJIUTUYECKUX
TpagULM TEX TOCyJdapCcTB, B KOTOPHIX MOHApXWs yXe HTaBHO pac-
CMaTpMBaeTCsI KaK BJIEMEHT, OObEIMHSIONINI M KOHCOJMUIUPYIOIIMA
HalUIO.

B Mononbix rocymapctBax Asuu U ADpuKM, IIe OOLIEeCTBO B CO-
LIMAJIbHOM OTHOILIEHUHU €Ille HAaXOAWUTCS B IIpoliecce TpaHchopMalud 1
MOJIMTUYECKNE MHCTUTYTHI TOJIBKO CKJIANbIBAIOTCS, (hopMa IpaBieHUS
BeChbMa HeCTaOMJIbHA M MOXET M3MEHSTBHCS B Ty WJIM MHYIO CTOPOHY
(manmpumep, LleHTpanbHoadpukaHckass Pecnybnuka mpeBpaThiach B
WMIIEPHIO, a 3aTeM CHOBAa B PECITyOJIMKY).

Monapxus u ee paznoseudnocmu

MoHnapxusi Kak (popMa MpaBiIeHUSI COXPAHSIETCS B 3HAYUTEIbHOMU
YacTU TOCYAapCTB JIMOO KakK NaHb MCTOPUYECKON Tpamiuuuu (YTo Xa-
paKkTepHO IJIS pa3BUTBHIX CTpaH 3amaja), Jubo B CUJIy COXpaHEHUS B
00111eCTBE 3HAYUTEJbHBIX MTEPEXUTKOB eonaiudmMa U apxaudHbix (Gopm
00l11IeCTBEHHOW OpraHu3aluu (YTO CBOMCTBEHHO, HAallpUMep, MOHApXU-
yeckuM rocynapctBam baukHero Boctoka).

MMeeTcst HECKOIBKO Pa3HOBUIHOCTEN MOHApXUUYECKUX (hOopM MpaB-
JieHus. PasznuuaoTr abcosromuyro M KOHCMUMYUUOHHYIO MOHADXUI).

AOCOTIOTHAST MOHADPXHS XapaKTepU3YeTCs BCEBIACTHEM TIJIaBBI
rocynapctsa. B mpaBOBOM OTHOIIEHMM MOHApX — WCTOYHMK JIHO0O0M
BJIACTU, W TOJILKO OH OMpEJeNsieT ee MpeAesbl B HOPMAaTUBHBIX aKTax,
KOTOpbI€ JapyeT CBOMM TNOMJaHHBIM. B OCHOBe 3akoHa JIeXXUT BOJS
MoHapxa. Kak ¢dopma mnpabiieHHs aOCoJIIOTHasE MOHapxusl MoJydusa

5 KoHerur. MpaBo 3apyOexHBIX CTpaH
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HauOoJiblliee pachpocTpaHeHHe B 3Moxy mno3nHero ¢deonanuizma. Ce-
TOIHSI OHA SIBJISIETCSI aHAXPOHM3MOM M COXPAHSIETCS JIMIIb B HEKOTO-
pbix cTpaHax BocToka, rae mpeoGianaloT TpaguUUOHHO-NaTpUuapxasb-
Hble 1 (deogaabHbIX (GOPMbI OOIIECTBEHHOMN XU3HU (Hampumep, B OMa-
He, Karape, bpyHee). EcTtbh, omHako, cTpaHbl C JOBOJbHO BBICOKUM
YPOBHEM 3KOHOMUYECKOTO Pa3BUTHUS M BBICOKOPA3BUTOM COIMATbHON
MHGPACTPYKTYpOll, B KOTOPBIX TeM HE MeHee abCOJIIOTHAsI MOHAapXWUsl
coxpaHsieTcsl KaK cBoeoOpa3Hasi (hopMa KOHCepBallMU Tpagulldil po-
JIOTIJIEMEHHOM MaTpuapxajibHON 1eMOKpaTUX TOUHAYCTPUAIbHOU 310-
xu (CaynoBckasi ApaBust).

AOconoTHasT MOHApXUsI XapaKTepPU3yeTCsl OOIMPHBIMUA MOJTHOMO-
YyUsIMM MOHapxa B 3aKOHOAATEeJIbHOU, WCIOJHUTEIbHOM U CyaeOHOM
cdepax. 3aKOHBl M3AAIOTCS OT UMEHW MOHAapxa, eMy TMOAYMHEH BecChb
aIMUHUCTPATUBHBIM ammapaT rocyigapcrBa. Kakme-ambOo BBIOOpPHBIE
opraHbl B aOCOJIIOTHOW MOHApXWM, KakK MpaBWJIO, OTCYTCTBYIOT, UTO
HE WCKJII0YaeT HaJIUYUs pa3MUYHOTO PoAa COBELIATEIbHBIX YUYpexkie-
Huit (Hanpumep, HuBaH B CaynoBcKoii ApaBuu, TJe TMpeacTaBieHbI
YJIeHbl MHOTOUMC/IEHHOTO KilaHa CayIuToB — TpaBsieil IMHACTUU 3TOM
cTpaHbl). B BUae MCKITIOUEHUSI B HEKOTOPBIX M3 3TUX TOCYAAPCTB MOTYT
MPUHUMATBCSI aKThl, UMEHYeMble KOHCTUTYLUMSIMU (Hanpumep, B Ka-
tape B 1970 r.), of1HaKO B NEMCTBUTEJIHLHOCTU OHU MMEIOT Majio oOiile-
rO ¢ OOIIETTPUHATHIM MTOHATHEM KOHCTUTYLIWM.

Koncrurynyonnass Monapxuss — 3TO Takasi popMa MpaBiIeHUS,
MpU KOTOPOW BJACTh MOHApXa OCYILECTBJSIETCS HA OCHOBE U B paMKax
KOHCTUTYLIMM. B 3aBUCHMOCTM OT CTEeNEeHU OrpaHMYEeHHUs pas3inyaroT
dyasucmuueckyro W NapiaMeHmMapHyr MOHAPXUU.

Jya/mmcruyeckass MOHapXus, Kak 3TO BMIHO U3 €€ HaMMEHOBa-
HUS, XapaKTepU3yeTCs paszdereHuem 6aacmu MOHApXa ¢ NapAaMeH-
moMm, OJHAKO pazfefieHHeM elle 3a4aTOYHbIM, HECOBEPIIEHHBIM, IIe
é1acmv MoOHapxa SIBHO npeobaadaem. TlonHOMOUMSI MOHapxa OIpaHU-
YeHBI TOJIBKO B 3aKOHOIATEJNbHON cdepe, omHaKo M B 3TOH cdepe HU
ONUH 3aKOH, TIPUHSTHIA TMaplaMEHTOM, HE MOI BCTYMUTh B CUJy 0e3
corjiacusi Ha To MOHapxa. dta ¢opma mpaBjieHUs! ObUIa JOBOJBHO IIU-
poko pacmpoctpaHeHa B XIX m Hawanme XX B. (Takas MOHapXusl Cy-
LIecTBOBaa nocjie oobeanHeHus ['epmanum nmo koHcTutyumu 1871 1. u
0 kpyuieHusi Bropoit umnepuu B 1918 r.). CeronHst B pa3BUTBIX TroCy-
napcTBax 3amaga 3Ta ¢dopMa TMpaBieHUs He BcTpeuyaeTcsa. B To ke
BpeMsi OHa ellle coxpaHsieTcsl B psine crtpaH biauxnHero Bocroka u
Marpuba (Vlopgauus, Mapokko).

IIpu ayanucTuyeckoil MOHApXUU CYLIECTBYET BBIOOPHBIN Tpen-
CTaBUTEJIbHbI OpraH — napaamenm (UMEHYEMBbI B KaXIOW cTpaHe
Mmo-pasHomy, Hampumep, Memxiuc B Mopmanum). EMy npuHamiexur
MpaBo MPUHSITHUSI 3aKOHOB U BOTUPOBaHUs (0q0o0peHust) Otoaxkerta. Mo-
Hapx sIBJISIETCS TJIaBOM rocyldapcTBa M o0jamaeT OCHOBHBIMU Tpepora-
TUBaMU B cdepe UCMoJHUTENbHON BiacTu. OH Ha3HayaeT TJaBy Mpa-
BUTEJILCTBA, KOTOPBHIA HECET OTBETCTBEHHOCTH TOJIBKO IMEpela MOHap-
xoM. MHcTUTyTa TapjiaMeHTCKO OTBETCTBEHHOCTU IMpPaBUTEIbCTBA B
IyaJIMCTUYECKON MOHapXuu HeT. MoHapx objagaeT MpaBOM pocCIycKa
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nmapjamMeHTa, M3JaHUsSI YPE3BBIYAHBIX IEKPETOB M BBEACHUSI B CTpa-
HE 4pe3BblYaiiHOTO MosioxkeHusi. OH SIBAsSeTCS TJIaBHOKOMaHIYIOLIUM
apMUeN.

B ortmume oT myanucTUUecKoil mapJaaMeHTapHAs MOHAPXHS SIB-
JISIETCSI IOBOJIBHO pacIipocTpaHeHHOI dopmoli npaBiaeHus. OHa cylie-
CTBYET CEroiHs BO MHOIMX rocymapctBax Mupa (BenukoOputaHum,
Hcnanum, AnoHuu u np.) IlapnameHTapHass MOHapXus XapakKTepU3y-
eTCS TeM, UTO MOHAapX He o0aadaem pearbHuiMu NOAHOMOYUSIMU NO
ynpaeaenuio eocyoapcmeom. Ero moiHoMouusi HOCSIT B OCHOBHOM IIpeji-
CTaBUTEJbHbI XxapakTep. Kpome Toro, oH o0iamaeT cBOeoOpa3HOM
¢dyHKIIMEN rocygapCTBEHHOIO HOTapuyca, CKPEMJssl CBOEH ITOAMNUCHIO
BCE BaXXHEHIIME TOCYIapCTBEHHBIE AKTHI.

IIpu aTOM €ro IMOTHOMOYMS OTPAaHMUYMBAIOTCS (POPMaJIBbHON IIPO-
BEPKOI TMpaBWIbLHOCTU O(opmiIeHUs] akTa. BiusTh Ha MarepualibHOE
colepXaHue TOr0 WM MHOIO JOKYMEHTa MOHApX, KakK IIpaBUJIO, HeE
MoxeT. B cuiny atoro, a Takxke ucXoad M3 IPUHLMIIA "MOHapX He
OTBETCTBEHEH" (MOHApPX HE MOXET HECTU MOJUTHYECKYIO W IOpUINYEC-
Kyl0O OTBETCTBEHHOCTh 3a CBOM JACHCTBUS), MOANMCH MOHapxa 00s13a-
TeJIbHO HYXJIAaeTCs B KOHTpacUTHaUMU (T. €. TOJDKHA IIpeaBapUTEIbHO
CKPEILISITHCS MOAINMChIO MPEMbEP-MUHUCTPA MM OTBETCTBEHHOI'O MHU-
Huctpa). Ha mpakTuke Bce aKThl MOHapxa TOTOBSTCS IPaBUTEIbCTBOM.
MoHapx CcKperuisieT CBOed TOIIMUCHI0 M 3aKOHOJATebHbIE aKThl, Of-
HAKO IpaBOM BETO B OTHOIIGHMU IPUHSITHIX ITapJlaMEHTOM 3aKOHOB
OH, Kak IpaBujo, He oOmamaer. OObeM IMOJTHOMOYMIA MOHapxa B CTpa-
Hax C ImapJaMeHTapHOoi hopMoii TipaBiaeHUsT HeonuHaKoB. OH BapbUpy-
€TCs OT MPAaKTHUYECKU IIOJHOTO OTCTpaHEHMUsS MOHapxa OT ydacTus B
rOCYyJapCTBEHHON AESITEIbHOCTA M CBEICHUS €ro MOJHOMOYMIA K (DYHK-
LIMSIM BHelIHero IipenctaButTelbcTBa (IlIBemust) mo HameneHust Oojiee
oOmmpHBIMU TToTHOMOouMsIMU (McnaHusl, rae KOpoJib COIJIaCHO KOHCTH-
Tyuuu 1978 r. gBaseTcs INIaBHOKOMAHIYIOIIMM HWCIMAHCKOW apMueil).
IToHOMOYMST MOHApXa MOTYT BKJIIOYaTh B ce0sl 1 HEKOTOpPbIe "pe3epB-
HBIe", TaK Ha3bIBaeMble 'cnsawue” npepoeamuebl Ha CIIydail BO3MOXK-
HBIX TONUTUYECKUX Kpu3ucoB (Bemukobpuranus, bensrus, Humep-
JIAHMBI).

MoHapx He mosy4yaeT 3apaboTHywo ruiaty. [leHbrn Ha copepka-
HME MOHapXa U €ro CeMbM €XETOJHO BBIIESIOTCS OTAEIbHON CTPOKOM
B TOCYIapCTBEHHOM OIOIKETE M 3Ta CTPOKA WMMEHYETCS "UUBUAbHBIM
aucmom”,

MoHapx B BenukoOpuTaHUM OTHOBPEMEHHO SIBJISIETCS IJIaBOW IO-
cynapctB, Bxogsaiux B CompyxkecTBO Hauuil (mpaBaa He BceX, a B
OCHOBHOM Te€X, KOTOpble Tpexjae OblIM TaK Ha3biBaMbIMU O€bIMU
KOJIOHUSIMU, a T03Xe JOMUHUOHaMu bpurtaHckoit umnepuu). 910 —
Kanana, ABcrpanus, Hosasi 3enanausi. Ha npaktuke QyHKUMU Mo-
Hapxa OCYILECTBJsIET TeHepas-ry0oepHaToOp, KOTOPBbI Ha3zHayaeTcs
OpUTaHCKOW KOPOHOM MO TMpeACTaBIeHNIO MPaBUTEIbCTBA COOTBETCTBY-
IOILIEH CTPaHBbI.

B cTpaHax, rme coxpaHsIlOTCSl CTPYKTYpbl (heomalbHOro M Tpa-
MUITMOHHOTO OOIIeCTBa, CYIIECTBYEeT BbiOOpHas MoHapxusi (Mamaii-
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3ust, Jlecoto, O0benuHeHHble Apabckue Dmupathl). Tak, rinaBa De-
nepauuu Manai3uu u3dupaetcss Ha cBoii mocT CoBeToM IpaBuTeJei,
KyZla BXOHAMT IJaBbl 11 MoHapxuueckux mrtatoB. B coctaB OAD BxoasT
ceMb KHsXecTB Ilepcuackoro 3anuBa, IIaBbl 3TUX KHSIXKECTB — DMU-
pb1 usdupator IlpesuneHra OAD. PakTUUYECKU UM MOXET CTaTh JIUIIb
[JIaBa ONHOIO M3 ABYX Oorareiinmx KHsKecTB 3anuBa — AOy-/labu u
Jnbamn.

Oco00 cienyeT BblIEIUTH TEOKPATHYECKYI0 MOHAPXMIO, TII€ IJ1aBa
rocygapctBa — MOHAapX SIBJSIETCS OJHOBPEMEHHO IJIaBOUM TOro WU
WHOTO PEJIUTUO3HOTO KYJbTa, MPENCTABISIIONIETO ONHY W3 MUWPOBBIX
penuruii. Tak, AyXOBHbIM BiaablKa KaTOJMKOB Bcero mupa [lama siB-
JITeTCS OMHOBPEMEHHO IJIaBOM rocymapctBa BaTukaH. DJIeMEHTHI TEOK-
patudyeckoil MoHapxuu npucymu u CaynoBckoli ApaBuM, rIe TjaBa
TrOCyiapcTBa — KOPOJb HE TOJBKO BBIMOJTHSIET PEIUTUO3HBIE (DYHK-
IV XPAHUTENS TJIABHBIX CBSITBIHb MYCYJIbMAaHCKOTO MWpa, HO W SIB-
JIsieTCs TJ1aBOM BaxxaOUTCKOro HampasieHus uciaama. Ilpouenype me-
peladyu BJIACTU KOPOJIO MPEIIECTBYET COIJlacue Y3KOW TPYIIbl BbIC-
IINX PEIUTUO3HBIX aBTOPUTETOB — YJIEMOB, a JIUIIb 3aT€M COIJIacue
yjaeHoB KoposieBckoro CoBeTa, Kyla BXONST MNPEACTABUTENU MHOIO-
yuciaeHHoi ceMpu CaymutoB. @opMaibHO BennkoOpuTaHUS TaKXKe
SIBJISIETCSI TEOKPAaTUYECKOW MOHapxueil, Tak Kak co BpemeH [eHpu-
xa VIII xopoab BO3MIaBIsIeT aHIJIMKAHCKYIO LIepKOBb. CeromHs 3TO BO
MHOIOM JIaHb TPaaIUlLMU, TTOCKOJbKY (PaKTUUECKUM TJIaBOW aHTJIMKaHC-
KO 1IEpKBU yXe€ NaBHO sIBjiseTcs apxuenuckon KeHrepOepuiicKuii.

B uenoM MOXHO caenaTh BBIBOI O TOM, YTO HECMOTpPS Ha U3BeC-
THYIO apXaudyHOCTh WHCTUTYT MOHApXWM oO0JamaeT IOCTATOYHOUN ThO-
KOCTBIO, YTOOBI TPUCIIOCOOUTHCS K HOBBIM HCTOPUYECKUM YCIOBUSIM
IMOCTUHIYCTPUAILHOIO OOIIECTBA. DTO CBSI3aHO C TEM, YTO MOHAPXMUS
B pa3BUTHIX CTpaHax 3amajga JAaBHO IpeBpaTHIACh B CHMBOJ IIpeeM-
CTBEHHOCTU MCTOPUYECKUX TPaAULIMi, HAMISAHOE BOIUIOIIEHUE WIEU
HaIIMOHAJIBHON TOCYIapCTBEHHOCTH, HEIPEPHIBHOCTH €€ CYIIeCTBOBA-
Hust. CrenyeT TakXKe YYUThIBATh, YTO MOHApPXUs MPEACTaBISETCs IO-
JIUTUYECKN U COLMANTbHO HENTpalbHBbIM WHCTUTYTOM, BBITOJIHSIOIIUM
BaXXHYI0 WHTErpaTUBHYIO (QYHKIUIO B ob6miecTBe. HakoHel, MMeHHO
MOHApXUsi MOXET CHhITpaTh CTAOWJIM3UPYIOIIYI0 POJIb B Clydae BO3-
HUKHOBEHUSI OCTPOro IOJUTHYECKOro Kpusuca. TaKoBbl HEKOTOPBIE
MPUYKHEI, OOBSICHSIONINE COXpaHEHUE MOHAPXUYECKOUW (OpPMBI MpaB-
JICHUSI B COBPEMEHHOM MUpE.

Pecnybauxa u ee pasznoeudnocmu

PecnyonukaHckas (opma mpaBieHUss — camasi paclpocTpaHeH-
Hasg B COBPEMEHHOM MUpe. AOCOJIOTHOE OOJBIIMHCTBO TOCYIapCTB,
MPEICTABIEHHBIX CETOAHSI B TAaKOW YHUBEPCAIBHOW MEXIYHApOAHOM
opranuzauuu, kak OOH, gaBasioTcs pecryoJuKamu.

W3BecTHBL mpu O0CHOGHbIE DPA3HOBUOHOCMU DPecnyOAUKAHCKOI
dopmbl npaerenus — npesudeHmcKas pecnyoiuKa, NapAamMeHmcKas
pecnybauka, moAynpe3udeHmcKas pecnyosuxa.
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IIpe3unenTckas pecmyOoimMKa XapaKTepHU3yeTcCsl CHeAyIOIIUMU
TpU3HAKaAMMU:

1. I''maBa rocymapcTBa — ¢ IIpe3UACHT U30MpaeTcsl HEITOCPEICTBEH-
HO HaceJIeHUEeM IyTeM JIM0O TPSIMBbIX (B JIAaTUHOAMEPUKAHCKUX CTpa-
Hax), b0 KocBeHHBIX BbIOOpoB (B CIIIA, rme cHavyana m30uparoTcs
BBIOOPIIMKM OT INTATOB, a 3aTeM IIOCIEIHME KakK 0co0asi KOJUIETUS
n3zbupawT Ilpe3naeHTa CTpaHbI).

2. Tlpe3uaeHT o6namaeT OOIIMPHBIMU TMOJHOMOYUSIMU: OH OIHO-
BPEMEHHO SBJISIETCS TJIABOM TOCYIapCTBa, IJ1aBOM UCIIOJHUTEIBHOM
BJIACTU ¥ TJIaBHOKOMAHAYIOIIMM BOOPYKE€HHBIMMU CUJIAMMU.

3. B mpe3unmeHTCKOU pecny0auKe MpaBUTEILCTBO (hOPMUPYETCS
BHETApJIaMEHTCKMM IIyTeM, YJieHbl IIpaBUTEJIbCTBA Ha3HA4YalOTCSI Ha
JIIOJDKHOCTh M OCBOOOXIAIOTCS OT moJpkKHOCcTH mpe3uaeHToM (B CIIIA
MpyU Ha3HAYECHUM HEOOXOOMMO corjacue BepxHeill majgaTel KoHrpec-
ca — Cenara).

OTANYMTEPHOM YEpPTOM IMPE3MAECHTCKON pecIyOJMKU SIBIISIETCS
JKecTKasl cucTeMa pasjaeiieHus BiacTeil. Kaxmas BeTBb BJIaCTH — 3a-
KOHOJaTeIbHAasl, UCTIOJIHUTENIbHAS U cyneOHasi — o0sajaeT 3HaYUTEe N b-
HOI CaMOCTOSITEIbHOCTBIO MO OTHOIIEHWIO K ABYM IpyruMm. Bmecrte ¢
TEM CYIIECTBYET CHMCTeMa "cIepxKeK M IpoTuBoBecoB”. [lapmamMeHT ocy-
LIECTBJsIET 3aKOHOAATEbHYIO (DYHKUMIO, TPUHUMAET 3aKOHBI, 00s13a-
TeJIbHbIC IS UCMOJHUTEJbHOU BJIACTU, OJHAKO U WCIIOJHUTEIbHAS
BJIACTb B JIMIIE MPE3UACHTA HaleJsieTCs MPaBOM OTJaraTeJlbHOro (cyc-
MEHCUBHOIO) BETO Ha 3aKOHbI, IIPUHUMAaeMbIe ITapJIAMEHTOM, U ITOJIb3Y-
ercd o7 1M, KaKk moKa3bIBaeT MpaKTHKa, ITOBOJILHO 4acTo. TeM caMbIM
MPEe3UJCHT MeEIIaeT MCMOJIb30BAaHUI0 3aKOHOAATEbHBIX TMOTHOMOUUI
rmapjamMeHTa IJis TOAPbIBA KOHCTUTYLMOHHOIO MeXaHu3Ma yIpaBlie-
HUS M CTECHEHHUSI CaMOCTOSITEJIbHOCTU APYTMX BETBEU BIIACTU.

Cucrema "clep:kKeK M IIPOTUBOBECOB" MPOSBIISIETCS B MIPE3UICHT-
CKOI1 pecny0JIMKe TakKe B TOM, YTO IapjaMeHT HE MOXET OTIPaBUTh
MPaBUTEIBLCTBO B OTCTABKY, HO W MPE3UJEHT HE MOXET PacHyCTUTh
rapJiaMeHT.

IIpe3uneHTckas pecnybjimka obecneuuBaeT OOJbIIYI0O CTaOWJIb-
HOCTh MCIIOJIHUTEJIBbHOI BJIacTM, 4YeM IapJlaMeHTapHash pecItyOJInKa,
OJIHAKO B CJIyyae BO3HUKHOBEHUSI KPU3UCHBIX CUTYyallMii OHa OKa3blBa-
eTCsI MeHee TMOKOM (IOCTaTOYHO BCIIOMHUTH HECITOCOOHOCTH aJIMWHMUC-
Tpauuu npesuaeHta I. ['yBepa amekBaTHO oTpearMpoBaThb Ha Kpax
(UHAHCOBOI CUCTEMbI U SKOHOMUYECKUIA Kpusuc 1929 r.).

Pa3HOBUIHOCTAMU TIPE3UNEHTCKON PECTTYONTUKU SIBIISIIOTCS cynep-
npeszudenmckas 1 MOHOKpamuyeckas pecnybauxka. OCHOBHOE WX OT-
JINYMe OT IMPE3UACHTCKON PECITyOJMKM 3aKJII0YaeTcs B TOM, 4TO 00e
OHM HE SIBJISIIOTCSI IIPAaBOBBIMM TOCYIAapCTBaMU, XOTSI B CTpaHax, Ine
Takue (hopMbl TPABJICHUS CYIIECTBYIOT, (hOPMaJbHO JEWCTBYET KOH-
ctutyliusg. Ho 3Tu KOHCTUTYLIMU OOBIMHO HOCST CTOJIb XK€ HEIpaBOBOM
XapakTep, KaK M KOHCTUTYLIMM KOMMYHMCTUYECKMX TOCYIapCTB.

Cyneprnpe3ueHTCKasi pecny0jJuKa uMeeT cieaylolue OTJIUYM-
TeJIbHbIE YEPTHI:
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1. OOBIYHO OHA yCTaHABIMBAETCS BCJICICTBHE BOEHHOIO IEpPEeBOPOTa
(mpoHyHCHMaMeHTO B cTpaHax JlaTMHCKO AMepuKu, Tie Takas dopma
MpaBJIeHUs] B HEJAJCKOM IIPOILUIOM ObLIa BeChbMa PacIpOCTPaHEHHOIA).

2. Ilpe3uaeHT mojiyyaeT CBOU MOJTHOMOYMS HEJIETUTUMHBIM IIyTEM,
MO0 KakK IIpeABOIMTENh (Kayaujiabo) IMepeBopoTa, JuOO KakK IjiaBa
XYHTBI (KOJUIEKTMBHOTO OpraHa PYKOBOJICTBA MSTEXKHHKAMU).

3. I1pe3ungeHT HagensieTCs OOIMMPHBIMU ITOJTHOMOYMSIMU IIPU BECh-
Ma cJIaboM KOHTpOJIE CO CTOPOHBI 3aKOHOJATENbHOU U CyneOHOU Biac-
TEH.

4. Tlpe3auaeHTCKHUE TIOJJHOMOYHUSI PEaTU3YIOTCS B YCIOBUSX Iep-
MaHEHTHOTO 4YpPe3BbIYAHOIO IMOJOXEHMsI, MPU KOTOPOM OTMEHSIIOTCS
WIM CYIIECTBEHHO OrpaHMYMBAIOTCS KOHCTUTYLIMOHHbIE FapaHTUU CO-
OJIIOIeHMSI OCHOBHBIX IpaB M CBOOOI YejloBeKa M TpaXkgaHWHA U OCYy-
IIECTBISIIOTCSI MAaCCOBBIE PEIPECCUN TPOTUB OMIO3UIIUU.

Cynepnpe3nIeHTCKHAE PECIyOIMKN B TeUCHUE IJIMTEIHLHOTO Bpe-
MEHM OBbUIM HEOTHEMJIEMBIM 3JIEMEHTOM MOJMUTUYECKOTo JaHalinadTa
JlatuHckoit AMepuku. B HacTosiee BpeMsl UX NpakKTUYECKU HE OCTa-
JIOCh Ha KapTe 3TOro KOHTMHEHTa. B mpoiiecce mocTeneHHoM neMoKpa-
TU3alUM TTOJUTUYECKOM XW3HU, YKPEIUICHWS MpPaBOBBIX Hayal rocy-
JapCTBEHHOCTU ObUI YCMEIIHO OCYIIECTBIEH Mepexol K Mpe3uaeHT-
CKOM (hopMe MpaBJICHUSI.

Yto KacaeTcsl MOHOKPATHYECKOi pecHmyOJIMKH, TO OHa Xapak-
TepHa I "MOJIOABIX" TocymaapcTB (B OCHOBHOM B CTpaHaX TPOIIMYEC-
Koit Apprkm), a TakKe ST HEKOTOPhIX KOMMYHUCTUYECKUX TOCYIapCTB.
Ee xapakTtepHBIMM HpU3HAKAMU SIBISIOTCS:

1. OcoOblii cTaTyc IJ1aBbl rocyaapcTBa KakK €IMHOJIUYHOIO HOCUTE-
JISI UCHOJIHUTEBHOUN BJIACTH, HE CBSI3aHHOIO HUKAKWM KOHTPOJIEM CO
CTOPOHBI 3aKOHOIATEJIBbHON M CyIeOHOM BIIacTeil.

2. CoBMellleHME TOCTa TpPE3WACHTa C JUIAEPCTBOM B IIpaBsIeit
MapTUM B YCJIOBUSX OIHOMAPTUHHOIO WJIM KBa3MMHOTOMNApTUIHOTO
pexumMa.

3. BeiOOpHl mpe3uaeHTa, €CAU U IIPOBOASATCSI, TO HOCSIT YKCTO
pUTYyalbHBI XxapakTep. IIpe3auaeHT 3aHMMaeT CBOM IIOCT Heompele-
JICHHO IJWTEJbHBIA CpPOK, a 3aMeHa Mpe3uAeHTa MPOMCXOAUT B pe-
3yJbTaTe MOJUATUYECKOTO KpU3uca B PYKOBOJACTBE IpaBslleld IMapTUM
WM BOEHHOIO IepeBopoTa. B oTAenbHBIX CTpaHax IMOCT Mpe3ujaeHTa B
KOHCTUTYLIMOHHOM MOPSAKE MOXU3HEHHO 3aKPEILISIJICS 3a ONpeaeieH-
HbIM JunioM (3aup, ManaBu M HEKOTOpBIE APYTHE).

4. KOHCTUTYLIMOHHO yCTaHaBJIMBAETCS IIPaBO Mpe3uUIeHTa Ha poC-
MyCK ITapjaMeHTa.

ITapaaMeHTapHasa pecnyOJMKa XapaKTepu3yeTcs CleAyloInuMu
MpU3HAKaAMMU:

1. ITapmaMeHT Hapsoy ¢ 3aKOHOHATEJIBHON AEATEIbHOCTHIO M BO-
THUpOBaHUEM OloakeTa 00JanaeT yupeauTebHbIMU (QYHKUIUSIMU U TIpa-
BOM KOHTPOJISI 3a AESTeJbHOCTbIO IIPpaBUTEIbCTBA. [JIaBHBIM U3 y4pe-
IUTEIbHBIX (QYHKUMIA sBisgeTcs (OpMHUpPOBaHME IIPaBUTEIBCTBA Ha
nmapiaMeHTCKoil ocHoBe. DopMallbHO TIPaBUTENBCTBO Ha3HayaeT Ipe-
3UJIEHT, OIHAKO JeJIaeT 3TO HE I10 CBOEMY YCMOTPEHHIO, a Ha OCHOBE
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peleHus mapjaaMeHTa o popMUPOBAHUM KaOWHETa M3 Yucia MpeacTa-
BUTEJCH MapTUM WM KOAJIMLMM MapTUil, pacrojarapiuux OOJbIINH-
CTBOM MECT B IapjaMeHTe (4alle — B ero HuxkHeil majnare). OObIMHO
MPEe3UACHT IIpemiaraeT mnapjaMeHTy KaHAWAaTypy Juaepa Io0emauB-
1Ieil Ha BbIOOpax mapTUM (MU KOaJWIUM TapTHii) B KayecTBe Oymy-
1Iero miaBbl IpaBuUTeNbCcTBa. IlpeanoxeHHasl Mpe3uAeHTOM KaHIuaa-
Typa IJIaBbl MpPaBUTENIbCTBA (WM IIPAaBUTEIbCTBA B 1IEJIOM) JOJDKHA
MOJYYUTh BOTYM AOBEPUs B IapJiaMEHTE, TOJBKO IIOCJE 3TOrO IPe3u-
JICHT Ha3HayaeT MpaBUTEJIbCTBO. BOTyM HemoBepusi MpaBUTEIBCTBY CO
CTOPOHBI TapjlaMeHTa BJe4yeT 3a COOOit JTMOO OTCTAaBKY MpPaBUTEJIbCTBA C
nocaenyomuM GopMUPOBAHUEM HOBOIO IIPAaBUTEILCTBA, JIMOO POCITYCK
rmapJjlaMeHTa ¥ MPOBENCHUE JOCPOYHBIX IMapJIaMEHTCKUX BHIOOPOB.

2. I'maBa rocymapcTBa — MpPEe3UIEHT 3aHUMAeT B CUCTEME ToCy-
JIapCTBEHHbIX OPTraHOB TMapJlaMeHTApHOW pecnyOJUKM AOCTATOYHO
CKpOMHOE MeCTO. XOTSI (pOpMasIbHO OH MOXET OBITh HaJeJIeH OOIIMp-
HBIMU TIOJIHOMOYUSIMU, (DAKTHUYECKU TMOBCEMECTHO OHM OrpaHUYMBa-
I0TCSI B OCHOBHOM MpPEJACTaBUTENbCKUMU (yHKUUSIMU. [Ipe3uaeHT
CKperIsieT CBOeil MOMMMChIO BCe BaxKHEMIME rocylapcTBEHHbIE aKThl,
BKJIIOYasi 3aKOHBI; OCYIIECTBIISIET JOMOJHUTENbHBI KOHTPOJIb 3a Mpa-
BUJILHOCTBIO 0(DOPMJIEHUS U COOJIONESHUSI KOHCTUTYLIMOHHOM TPOLeIy-
pbl TIPUHSITUSI 3aKOHOAATEJbHBIX U MHBIX aKTOB, HaIpaBISIEMBIX €My
Ha noanuch. [Ipe3uaeHT, oAHAKO, HE BIpaBe OTKa3aTbCs OT MOAINUCU
BCJIE/ICTBME HECOIIacusl C COJIEpPXAaHUEM IMOCTYNMBUIErO Ha TMOIIKUCH
JOoKyMeHTa. Bce moctymaroniyde K Tpe3uIeHTY aKThl JOJKHBI OBITh
KOHTPACUTHOBAHBI IJ1aBOM MPaBUTEIbCTBA WJIM OTBETCTBEHHBIM MUHU-
cTpoM. JIerMTUMHOCTb Mpe3ujeHTa B MapjaMeHTapHOW pecrnyOiuke
CYILLIECTBEHHO YX€, YeM B MPEe3UJEeHTCKON pecnyOynKe, TaKk Kak Hace-
JIeHWe He y4yacTBYeT B ero BblOopax. [lpe3umeHT uzbupaercs mnapia-
MeHToM (Hampumep, B Utanun) wim ocoboil n3dupaTeabHONU KOJJIETu-
eit (kak BDOPT).

3. Bca ucrnonHuUTeNbHAsS BIIACTh B IapJlaME@HTapHOM peciyOJinKe
HaxXOOWTCS B pyKax IpaBuTenbcTBa. [lOCKOMBKY OHO oOmupaeTcs Ha
napjaMeHTCKoe OOJbIIMHCTBO, TO MMEET BO3MOXHOCTbH CYIIIECTBEHHO
BJIMSITh Ha MNESITEJILHOCTh IapjaMEHTa, IIPeXIe BCEr0 Ha OCYILIECTB-
JIEHHE 3aKOHOAATEIbHBIX ITOJIHOMOYMI mapiaamMenTa. Iloka3arenbHo, 4ToO
OOJIBIIIMHCTBO 3aKOHOIIPOEKTOB, KOTOPHIE SBIISIIOTCS IPEAMETOM Iap-
JIJAMEHTCKOTO PacCMOTPEHMUSsI, UCXOMISIT UMEHHO OT IpaBUTEIbCTBA (Ha-
npumep, B ®PI' — cBoime 80%).

ITapnameHTapHBIMU pecnyoankamMu sBasioTcs cerogHs DOPT,
Wranus, I'penust, Uuausa u np. Takas dopma npasieHust dosnee mpu-
Cyllla pa3BUTHIM CTpaHaM, TaK KaK IIPeAIiojaraeT JOBOJBHO BHICOKMIA
YPOBEHb Pa3BUTHS IeMOKpaTHM, HAJIMYME PA3BUTON MAapTUMHOM CHC-
TEMbl U BBICOKOW TOJUTUYECKON KYJIbTYyphbl HacEJIEHUS.

IMoaynpesuaeHTcKast pecnmy0JMKa B OTEUYECTBEHHON U 3apybOexK-
HOU HayKe KOHCTUTYIIMOHHOTO IpaBa paccMaTpuBajach He KakK camo-
crosTellbHAsT ¢hopMa IIpaBjicHHUS, a KaK IlepexogHas Jubo K IIpe3u-
JIEHTCKOM, MO0 K mapjiaMeHTapHOU pecryonuke. Ilpaktuka GyHKIM-
OHMPOBaHUsS TOJYIPE3UACHTCKON PECITYOJIMKUA B psiie CTpaH, Ipexie
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Bcero Bo ®PpaHuMMU, TO3BoNWIa (DPaHIY3CKOMY IpaBOBely, CrelMa-
JIUCTY B 00JIACTM KOHCTUTYIIMOHHOTO TipaBa M. J[joBepxXe caenaTh BbI-
BOJ O CaMOCTOSITEJIbHOM CYIIECTBOBAHUU IIOAOOHON (DOPMBI MpaBiie-
Hug. [TocTeneHHO 3TOT BBIBOI ITOJYYMJI ITOBCEMECTHOE IIpU3HAHUE.

K xapakTepHBIM IIpM3HAaKaM IOJYIPE3UAEHTCKON pPeCcITyOInKu
OTHOCSATCS CJeayloIue:

1. IIpe3uaeHT M30MpaeTCs HEMOCPEICTBEHHO HACEJICHUEM B XOIe
MPSIMBIX BBIOOPOB. BBIOOPHI MOI'YT MPOBOAWTHCS B OAMH (MaxKopurtap-
Hasl CUCTEMa OTHOCUTEIBLHOTO OOJBIIMHCTBA) W B JBa Typa (MaxXopu-
TapHas cuUcTeMa a0COJIIOTHOrO OOJBIIMHCTBA).

2. [Ipe3uaeHT HaAeasIeTCsa OOIIMPHBIMY BIACTHBIMU ITOJTHOMOYMSI-
MH. OH SIBIISIETCS IVIaBOM TOCydapcTBa, €My IIpMHAaJJIeXaT OCHOBHBIC
MmpeporaTuBbl B cdepe HCIOJHUTEIbHON BJIACTH, OH SIBJSIETCS Bep-
XOBHBIM TJIABHOKOMAHAYIOIIIUM.

3. B monymnpe3uaeTckoil pecny0IuKe CYLIEeCTBYET MPaBUTEIbCTBO
KaK CaMOCTOSITEJIbHBIA OpraH MCIOJIHUTEIBHOM BJIACTH, PabOTaIOIIMiA
o, OOIIMM PYKOBOICTBOM IIpe3uaeHTa. [IpaBuTEeIbCcTBO Ha3HadYaeTCs
Mpe3uICeHTOM, HO HYyXJaeTcsl B JOBepUM TapjamMeHTa. BbeiHeceHue
BOTyMa HEIOBEpPUSI MOXKET IIOBJICYb JIMOO OTCTaBKY IIpaBUTENILCTBA,
MO0 POCIyCK MapjiaMeHTa IIPe3UJACHTOM.

IMonynpe3suneHTckoit 6buta BeiliMapckas pecnyonauka B I'epmaHuu
¢ 1919 mo 1933 r. CeromHs TakoBbIMU siBIsitoTCS ®panums, [Mopryra-
Jisi, OOJIBIIIMHCTBO TOCYIAapCTB, BO3HUMKINUX nocje pacrnaga Cosert-
ckoro Cors3a, — YkpaunHa, Kazaxcran, I'py3ust u ap.

Ocobast pa3HOBUIHOCTh peCcHyO0IMKAHCKON (hOpMbI MpaBAeHUS —
TeoKpaTuyeckas pecnyomka. /1151 Hee xapaKTepHO HOPUAUYECKOE
3aKperuieHre y4acTUs AyXOBEHCTBA HE TOJBKO B IMOJMTUYECKON XKU3-
HUM, HO U B HEIOCPEICTBEHHOM YIIPAaBJIeHUU rocynapcTBoM. Tak, KOH-
crutryuusi Mcnamckoit Pecnyonuku Mpan 1978 r. nmpeaycMmatpuBaeT Ha-
pany ¢ nocroMm IlpesunenTa ctpaHbl rmoct Makuxa — AYXOBHOTO PYKO-
BOIUTENISI MPAHCKOTO Hapoja, KOTOPHIM 3aHMMAaeT OAWH M3 BBICIIMX
pelurno3Hbix uepapxoB. Ero pemieHus o0s13aTebHBI IJISI CBETCKOM
BJIACTU M OKa3bIBAIOT pelllalolliee BAWSHUE Ha BeleHUE TOCylapCTBEH-
HBIX JeJI.

CBoeoOpa3zHas ¢opma npasiaeHus cyiiectByeT B IlIBeiinapun, roe
(yHKUMU TIaBbl TOCYIApCTBA U UCIIOJHUTEJIbHAS BJIACTh OCYIIECTBIISI-
IOTCA OTHUM KOJIJIETHMAJIbHBIM OpraHOM — (eaepaibHBIM TPaBUTEb-
cTBoM (0oHO mMeHyeTcss DenepanbHBIM coBeToM). CocTaB TpaBUTENb-
CTBa HOCTOHHHbIﬁ; OHO COCTOUT U3 CEMU (beﬂepaanblx COBCTHUKOB,
KOTOpbIe Ha3HayaloTcsl denepajbHbIM MapJaMEHTOM IIOC]ie OYepen-
HBIX TapJIAMEHTCKUX BBIOOPOB, W OTpaXkaeT MapTUWHBINA COCTaB 3aKO-
HomaTebHOTO opraHa. M3 cBoero coctaBa PemepalbHBIN COBET M30M-
paer @enmepalbHOTO MPE3UACHTA, OOJIANAIONIETO YHUCTO IIPENCTaBU-
TCJIbCKHUMM ITIOJHOMOYMSAMU M COBMCIIAIOLICTO IIOCT IIPE3UACHTA U
PYKOBOIUTEISI TOTO WM WHOTO JelapTaMeHTa (MWHUCTEPCTBA).

CpoK TTOJTHOMOYM TIpe3uaeHTa — oauH ron. B IlIBeiimapum Tak-
K€ OTCYTCTBYET NMPHWHIIAI TapJIaMeHTCKONW OTBETCTBEHHOCTH IIpaBU-
TEJThCTBA.
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HecMoTpst Ha cBoeoOpasue Tex WM WHBIX (OpPM MpaBiIeHUS B
pa3IMuYHBIX TOCydapcTBaxX, BCE OHM TEM HE MeHee IMOJNalTCs Kjac-
cuduUKalMM U MOTYT ObITb CBElIE€Hbl K HECKOJbKWMM THUIIOBBIM "Moje-
JnsaM" OopraHu3alMu TOCyIapCcTBeHHON BiacTu. He ciemyeT TonbKo 3a-
OBIBaTh, YTO 3TW "MOIEIN" Ha NMpaKTUKe, B KOHKPETHOW MCTOpWYeC-
KOW CHUTyallUM HMKOIJAa He pealiu3yloTcsl B 4YMCcTOM Bujae. Kaxmomy
rocy1apcTBy CBOMCTBEHHBI WHAMBUIYaJIbHbIE OCOOEHHOCTH, OOBSICHSI-
e€MbIe €ro MCTOPUYECKUMU TPagULUSIMU, TOJUTUYECKOUN KyJIbTYypOW,
MPUPOIHO-TeorpaMueckuMU M HallMOHAJIbHBIMU (bakTopamMu M T. II.,
KOTOpbIE MPUIAIOT CBOEOOpa3HbIe YEPThl TOW WJIM WHOK (hopMe MpaB-
sneHus. [TostoMy He cyiliecTByeT B MUpe abCOJIOTHO MAEHTUYHBIX MO-
HapXuii WM pecryOIuK, Kaxaasti oTpaxaeT B CBOEi opraHu3aluu CBOe-
o0pa3ue Toro rocyaapcTBa, TOW CTpaHbl, B KOTOPOl OHa CYIIECTBYeT.

§ 2. dopMa rocy1apCTBEHHOIO
(TeppUTOPHUATBHO-NIOJUTHIECKOI0) YyCTpOMCTBA

Tlon ¢opmoii rocyrapcTBeHHOro (TEeppPUTOPHATIBLHO-TIOINTHIEC-
KOro) YCTpPOMCTBA IMOHMMAIOTCSI BHYTPEHHSISI OpraHu3alus rocyaap-
CTBEHHOW BJAacTH, MPUHUMII IeJIeHWsI TOCylapcTBa Ha OTAeJbHbIe Yac-
T, IOPUIWYECKUN CTATYC ITHUX COCTABHBIX YacTeil, TMPUHLIMIIBI B3au-
MOOTHOIIIEHUIT MeXIy COO0M LEHTPAbHBIX U PETUOHAIBHBIX (MECTHBIX)
rOCyIapCTBEHHBIX OPraHOB.

PaznuualoT dee ocnogHble hopmbl meppumopuarbHO-nosUMULec
K020 ycmpoiicmea 2ocyoapcmea: YHUmMapHyio u gedepamushyio.

YHUTApHOE TOCYJapCTBO — 3TO €IMHOE, IeJIbHOEe, CJIUTHOE TIo-
CyYIapCTBO, COCTABHbIE YACTH KOTOPOTO He 00JaIal0T KAKOH-JIM00
MOJIMTHYECKOI CaMOCTOATEIbHOCTHI0. DeiepaTHBHOE roCyIapCTBO —
3TO COI03HOE rOCYIAapCTBO, COCTOSAIIEE U3 HECKOJIbKUX IrOCy1apCTBEH-
HbIX OOpPa30BAHMIA, UMEIOIMX OCOObIi MOJMTHKO-NPABOBOIi CTATYC.

Ot denepauuu Kak (GOPMbI TEPPUTOPUATHLHO-ITOJUTUIECKOTO yC-
TPOMCTBa rOCyIapcTBa CJEAyeT OTAMYaTh KOH(emepanmmio Kak MexK-
JIYHAPO/IHO-TIPABOBOE O0beJMHEHHE CYBEPEHHBIX rocyiaapcrB. Takoe
00beIMHEHUE MOXET MpecsefoBaTh pa3jiMuHble 1LEJU: BOCHHbIE, IO-
JIUTUYECKUEe, SKoHOMMUeckre U T. 1. Co BpeMeHeM KoHdemepauus Mo-
XKET mepepacTd B deaepaluio, Kak 3T0 UMEJIO MECTO B IPOIUIOM B
[MBeiinapuu u B Hactosiuee BpeMs B O0beIMHEHHBIX ApaOCKUX DMU-
parax, WIM pacracTbcs, Kak 3To npousonuio ¢ CeHeramOuei.

l'ocymapcTtBa — uiieHBI KOH(pemepaliy COXpPaHSIOT CBOM CyBepe-
HUTET W MPOJOJIKAIOT BBICTYMATh KaK CaMOCTOSATENIbHbIE CYObEeKThl BO
BHYTPEHHMX M BHelllHUX Jefiax. KoHdenepaTuBHble opraHbl 00/anaioT
WMIIEPATUBHON BJIACTHIO B OTHOILIEHUU TOCYIapCTB-YIEHOB JIMIIb B TEX
npejaenax, KOTOpbIe OIlpenesieHbl KOH(eIepaTUBHBIM JI0ToBOpoM. B
HacTosiiee BpeMsi KoHdenepaluii B MUpe HET, OIHAKO KoHdbenepa-
TUBHBIE 3JIEMEHTbI UMEIOTCS Yy psiia colo3oB, HanmpuMep EBporeiicko-
ro Coro3a, bpuranckoro Coapyxectsa, CHI. B 1997 romy o6pa3oBaH
Coro3 Poccum m benopyccuu, KOTOpbIii mpeaycMaTpuBaeT CO3daHue
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O0IIMX OPraHOB, PELIEHMWS KOTOPBIX MOTYT MMETh O0S3aTeIbHYIO CHIY
s 000MX TOCYIapCTB.

Ha ¢opmy TtepputopralbHO-IIOJIUTUYECKOTO YCTPOMCTBA OKa3bI-
BalOT BJMSHUE YCJIOBHUS 0Opa30oBaHUSI TOCyAapcTBa, €ro MCTOpUYeC-
KWe TpaaullMy U HAllMOHAIbHBIM COCTaB, HAJIMYME TIPOTUBOPEUUNI MEX-
Iy LIGHTPOM M permoHamu u Ip. B KoHedHOM cuete (hopma TeppUTOPU-
AJIbHO-MOJIMTUYECKOrO YCTPOMCTBA OTpaXaeT CTENEeHb LIEHTpaIu3alluu
WK, HalpOTUB, MEUEHTPAIN3aLUN TOCYIapCTBEHHBIX (DYHKILMI, pac-
MpeeieHne KOMIETEHIIUU MEXIy LIEHTPOM W pEruoHaMu.

B paszButhix gemokpatusx 3amanga BbIOOp (OpMBI TeppPUTOPHU-
aJIbHO-MOJIMTUYECKOTO YCTPOWCTBA, KaK MpaBUJIO, HE CBSI3aH C HallM-
OHaJIbHBIM COCTaBOM HAacCeJICHHUSI, MMO3TOMY KaK YHMTapHbIe, TaK U (e-
IepaTUBHBIE TOCYyIapCTBa MOTYT ObITh M OMHOHALIMOHAJIbHbBIE, U MHO-
roHaunoHaabHBIe. OOIEH TeHAEHIIME, OOHAKO, OCTACTCS pacTyIlas
JeleHTpaau3aius rocyiapcTBEHHbIX (PYHKIIMU M pacliMpeHue MpaB
MECTHBIX TePPUTOPHUAIBHBIX COOOILECTB.

Yuumapnvie eocyoapcmea
U NpUHYUNBL UX OP2AHU3AUUU

YHuTapHas rocygapCTBEHHOCTb — camasi paclpoCTpaHEHHas B
HacToslee BpeMsl (popma TOCyTapCTBEHHOTO YCTPOWMCTBA. YHUTapU3M
CBOICTBEH IIOJaBJISIOIIEMY OOJILIIMHCTBY IOCYyIapCTB, KOTOpble OOpa-
30BaJIMCh TOCJE pacliaga KOJOHUAJIBHOM cucTeMbl. OIHAKO YHUTAPHBI-
MM MOTYT OBITb M KpPYIHBIE Pa3BUTHIC M CpeIHEpa3sBUTHIE TOCydap-
ctBa (BenmukoOputanusi, @panuust, Uranusa, SAnonus, Kuraii, Eru-
MeT U 1p.).

Yuumapnoii gpopme eocyoapcmeennoeo ycmpoiicmeéa CBOMCTBEH-
Hbl d6e OCHOGHble uepmul: BO-TIEPBBIX, NPABOBOL cMAMYc AOMUHUCM-
PAMUBHO-MEPPUMOPUANBbHBLIX — 00pA308aHUll, COCTABISIOIIMX YHUTap-
HOE TOCYIapCTBO, onpedeasemcs ueHmpanvHoil eaacmero. OHa XKe
omnpenensieT, Ha Kakue aIMWHHUCTPATUBHO-TCPPUTOPUATBLHBIC SAWHU-
LBl ASJUTCS TOCYJapCTBO, KaKOB KPYT MPEIMETOB BEACHUS U KOMIIe-
TEHLUMS] 3TUX €IUHUI], CKOJbKO CTyIIEHEH HMeeT aIMWUHUCTPATUBHO-
TEPPUTOPUAILHOE YCTPOMCTBO rocymapctBa W Ap. Bo-BTOphIX, uyenm-
PanbHas 8aacms ocyujecmensem TIPSIMOW WM KOCBEHHBIU KOHMPOAb
3a 0JesamenbHOCMbI0O 0peaH08 TOCYIAPCTBEHHOW e61acmu Ha Mecmax.
CerogHst CpaBHMUTEJIBHO PEOKO MOXHO BCTPETUTh YHUTApPHOE TIOCY-
IapCTBO, TI€ OTCYTCTBOBaIM Obl BBIOOPHBIE MECTHBIE OpPraHbl TOCY-
JIapCTBEHHOM BJIACTHU.

Kpome Toro, yHuTapusM BOBCE HE O3HA4YaeT YHUDUKAILUIO MECT-
Horo yrpaniieHuss. O4eHb YacTO B OJHOM YHUTApPHOM T'OCYIapCTBE MOXK-
HO BCTPETUTh OOCTAaTOYHO TMOKME U pa3HOOOpa3HbIE CUCTEMBI MECT-
Horo ynpasieHus. K ToMy XXe B YHUTapHOM TOCYIapCTBE, KaK IpaBH-
JIO, TapaHTUPYIOTCSI MpaBa HAceJeHWsI Ha MECTHOE caMoylpaBJeHUE.
Bmecte ¢ Tem st yHUTapHOR (bOpMbl FOCYAapCTBEHHOIO YCTpOMCTBa
XapaKTEepHO 3aKPEIUIEHHOE B 3aKOHE IPaBO Ha BMEIIATEIbLCTBO ILIEH-
TpaJIbHOW BJACTU B J€jla MECTHOIO yIpaBJIeHWUSI.
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Bce ocTtanbHble MpPHU3HAKKU YHUTAPHOTO TOCYJapcTBa OMpEeNnessi-
I0TCSI TIPUOPUTETOM OOIIETOCYIapCTBEHHOIO Hayaja B IOCTPOSHUU U
IEesITEIbHOCTA 3TOr0 TOCyIapcTBa. YHMTApHOE TOCYHAapCTBO HMeEET
eNMHYI0 KOHCTUTYLWIO U €AWHYIO TPaBOBYIO CHUCTEMY; €IMHOE Tpax-
JIAHCTBO; €AWHYI0 CUCTEMY BBICIIIMX OPraHOB rocyaapcTBa (Mpe3uacH-
Ta WIM MOHAapxa, IapJIaMEHT, IIPaBUTEJIbCTBO); EOUHYIO CyIcOHYIO
CHUCTEMY.

C TOYKM 3peHUs OpraHu3aluu MyOJMYHOM BJIACTU B LIEHTPE U Ha
MecTax, a TaKXe XapaKTepa B3aMMOOTHOIICHMI IIEHTPaJbHBIX U Mec-
THBIX OPraHOB BCE YHUTApHBIC I'OCYyIapCTBa MOXHO ITOApa3fde/]UTh Ha
UEHMPANU308aHHbIE, OMHOCUMENbHO OeleHMpPAalu308antble U OeleH-
mpanu308aHHsble.

B neHTpaIM30BaHHOM YHUTAPHOM roCyAapcTBe aIMUHNCTPATUB-
HO-TeppUTOPUAJIbHBIC eAUHUIIBI ¢IMHOJIMYHO YIIPABISIIOTCS Ha3HAYCH-
HBIMW M3 1IEHTpa YMHOBHHUKAMM, a BBIOOPHbIE MECTHbI€ OpraHbl, Kak
npaBuio, orcyrcTByiorT (CymaH, Mamasu). B MHaoHe3un YMHOBHMKM,
YIpaBJISIoNIMe COOTBETCTBYIOIIMMU aAMUHUCTPATUBHO-TEPPUTOPHAIb-
HBIMM €IVMHMIIAMU, JIMOO HEIOCPEACTBEHHO Ha3HadaloTcs "CBepxy',
00 YTBEPXKIAIOTCS M3 YMCIa KaHAUIATYp, IPEITOKEHHBIX MECTHBI-
MU TIPEICTABUTEIIBHBIMU OpraHaMu. B HEKOTOPBIX €BPOMEHCKUX rocy-
napctBax (Ilombma, Boirapusi) objacTHOe 3BEHO TEPPUTOPUATBHOTO
YCTpOICTBA HE MMEET BBIOOPHBIX IIPEACTaBUTEIBbHBIX OPraHOB, a aji-
MUHUCTPATMBHOE YIIpAaBJIEHUE OCYIISCTBISIOT Ha3HAauye€HHBbIE IIpaBU-
TeJbCTBOM YMHOBHUKM (HavyaJlbHUKK objacteit — B boarapuu, BoeBo-
Il — B Ilonbiie).

OTHOCHMTEILHO JAEIEeHTPAIN30BAHHOE YHHTAPHOE TOCYIAapCTBO
XapaKTepusyeTcs TeM, YTO HapsiAy ¢ Ha3HaueHHBIMM U3 IIEHTpa 4u-
HOBHMKaMH (Hampumep, Inpedekramu Bo @paHIMM) CYIIECTBYIOT M3-
OpaHHBIC HaceJIeHUeM MYHUILIMITAJIbHbIE OpraHbl (B TOl Xe PpaHIUu —
M3pBI, COBETHI B JenmapTaMeHTax). [IpaBa BBIOOPHBIX OPraHOB Ha Mec-
Tax CYIIECTBEHHO OTpaHWYEHBI, a TMPaBUTEJbCTBEHHBIE areHThl 00Ja-
JIal0T HE TOJIbKO OOIIMPHBIMM aIMWHUCTPATUBHBIMU IIOJHOMOYMSIMMU,
HO ¥ IIpaBOM BMeEIIATeJbCTBA B Aeja MYyHUIIUNAJIbHOIO YIIPAaBICHUS.

B nenenTpain3oBaHHOM YHUTAPHOM rocyIapcTBe HET Ha3HAYEH-
HBIX TIPaBUTEJBCTBOM aIMWHUCTPATOPOB, & MECTHOE YIpaBJIE€HUE OCY-
HIECTBJISIIOT BBIOOPHBIE OpraHbl MECTHBIX aAMWHUCTPATUBHBIX E€IWHUIL
(Hampumep, coBeThbl TpadCTB B AHINIMM). 3[€Ch KOHTPOJIb ITPaBUTEIb-
CTBa 3a JESTEJIbHOCTHIO MECTHBIX OpraHOB HOCHUT 0oJiee OITOCpea0OBaH-
HBIIl XapakTep W MOXET MPOSIBJISITbCS, HampuMmep, dyepe3 OloIKeTHOe
1 (UHAHCOBO-KPEAUTHOE peryaupoBaHue. Kpome Toro, B AelieHTpa-
JIM30BAHHOM YHMTapHOM TOCYAapCTBE CYILIECTBYET HOCTAaTOYHO YET-
KOe pa3rpaHMyYeHre MOJHOMOYMI MEXIY LIEHTPaJbHOI BJIACTHIO U Bja-
CThIO MECTHBIX TEPPUTOPUAIBLHBIX COOOIECTB, YTO COJMKAET 3TU TO-
cymapcTBa ¢ eaepaldsiMu.

TeppuropuasibHas (001acTHas)aBTOHOMUS. BieieHTpain3oBaH-
HBIX YHUTApHBIX TOCYAapcTBaX MOXKET CYLIECTBOBATb TEPPUTOPUAIL-
Has (oOjacTHasl) aBTOHOMMUsI, TOH KOTOPOM MOHMMAETCSI KOHCTHTYHH-
OHHO 3aKpeIIeHHOe BHYTPEHHee CAaMOYNpaBJieHHEe YACTH TEPPUTO-
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pun rocymapctBa. B 3aBMCMMOCTH OT 0O0beMa IpaB, MpeJoCTaBICHHBIX
MECTHBIM OpraHaM, pa3judyaloT ITOJUTUYECKYIO MU aAMUHUCTPATUBHYIO
aBTOHOMUIO. [losumuveckas asemonomus TpeAIlojiaraeT HaJudKhe OCO-
00oro IOpUIMYECKOTO CTaTyca, 3aKpeIUICHHOrO B CIELMaJIbHOM 3aKO-
HOJATeTbHOM aKTe, a TakKXe IpaBO M3JaHUs 3aKOHOB IO BOIIpOCaM
MecTHOro 3HaueHus1. OpraHbl adMUHUCMPAMUGHOU A8MOHOMUU HE 00-
JIaTaloT IpaBOM M3JaHMUsS MECTHBIX 3aKOHOB, OJHAKO WX IIpaBa B YII-
paBJIeHYECKO# cepe HEeCKOJbKO IIMpe, YeM B OOBIYHBIX aAMUHUCTpPA-
TUBHBIX enwHUIIaX. Kpome Toro, opraHsl aZMWHUCTPATUBHOW aBTOHO-
MMM MOTYT y4acTBOBaTh B pa3pabOTKe aKTa, OIPeAeJIIOIero paBoBoii
cTaTyc NaHHOU (hOopMbl aBTOHOMMUU.

ABTOHOMUS TIPEACTABIISIET CO00M (DOPMY ACIEHTpAIN3aLUN TOCY-
JAapCTBEHHBIX (PYHKUMI ¢ ydyeToM reorpaduyeckux, UCTOPUYECKUX, a
HEpeAKO M HALIMOHAJIBHBIX OCOOCHHOCTE TON WJIM MHOI TePPUTOPUU.

[MonuTnyeckass aBTOHOMMUS JTOBOJIBHO IMMPOKO pacIIPOCTpaHEeHa B
YHUTapHBIX TocymapcTBax EBpomnbl, Azum m Adpuku. Tak, B cocraBe
BenukoOputaHuu moauTUYECKOW aBTOHOMUElH obsamaer CeBepHas
HNpnanaus (Onbcrep), KOTOpass UMEET COOCTBEHHBIN MapiaaMeHT (CTop-
MOHT) M COOCTBEHHOE IPaBUTEILCTBO, KOTOPBIE, OQHAKO, IJIHUTEIbHOE
BpeMs He (YHKIIMOHMPOBAJIM B CBSI3M C BBeldeHUEeM B 1972 r. mpsmMoro
nmpasiaeHus Jlongona. B xome mposeaennoro B 1997 1. pedepenayma B
IHotnanauu u Yanbce HaceleHUe 3TUX YacTell CTpaHbl BHICKA3aJIOCh 3a
BBEACHME TaM OIpAaHMYECHHOI aBTOHOMMH M BOCCO3IaHHWE COOCTBEHHBIX
mapaamMeHToB. [lloTnaHaus K ToMy e MMEET COOCTBEHHYIO ITPaBOBYIO 1
CyneOHyI0 CHCTeMY, COOCTBEHHYIO ILIEpKOBb, 3a IIOTJIAHACKUMU TIpeI-
CTaBUTEJISIMU 3ape3epBUPOBaHbI MecTa B OputaHckoM [lapiameHTe.

OOjnacTHasI IOJUTUYECcKass aBTOHOMMSI CyIIecTByeT U B Mrtanum,
IJe OHa OTpaxkaeT, C OOHOM CTOPOHBI, UCTOPUYECKUE Pa3JIM4Uus B Tpa-
IULIMOHHOM YKJIaAe XKM3HU OTOeNbHBIX permoHoB (Cuumnus, Capam-
HUSI), a C APYroll — HAIMOHAIbHBIU cocTaB Tepputopuit (TpeHTUHO-
Aunpro-Anumxe, Beneuusa-Ppuynnsa-lxynna).

Koucturynua Ucmanun 1978 r. mpoBo3riacuiaa mpaBo Ha co3ia-
HME aBTOHOMMI IO HAlMOHAJIbHO-TEPPUTOPUATbHOMY MpUHLUMY. B
COOTBETCTBMU C 3TUM KOHCTUTYLMOHHBLIM IOJIOXXEHHWEM B CTpaHe ObUIM
CO3JaHBI YeThIpe "HamuoHanbHBIe TMpoBMHONK': CrpaHa OackoB, Ka-
tanonusi, Auganycust u l'anucus. [IpaBoBoii cTaTyc 3TUX aBTOHOMHBIX
COOOIIIECTB ONpEIesieTCs] OpraHWYECKUMU 3aKOHaMU (OTIAEIbHO IS
KaXIoi NPOBUHLMU), KOTOPbIE IPMHMMAIOTCS LIEHTPAJIbHBIM I1apjia-
MEHTOM Ha OCHOBE IIPOEKTOB, pa3pabOTaHHBIX IPOBUHIIMAILHBIMUA acC-
cambOnessmMu (TTapjaMeHTaMM). " HarmoHanbHBIE TIPOBUHLIMA HANEISTIOTCS
OoJbIIMMU TIpaBaMu, YyeM 13 "McTOpHUUecKUX' TEeppUTOPUATBbHBIX 00-
JlacTe 3TOU CTpaHBbI.

OOpa3oBaHne aBTOHOMMHU MOXKET OBITh OOYCJIOBJIEHO M Treorpadu-
YeCKUM TI0JIOXKEHUEM TEePPUTOPUU, €€ CPAaBHUTEIBbHOU YIaJIeHHOCThIO
OT OCHOBHOI 4yacTu cTpaHbl. UMEHHO 3TU (haKTOpHI CHIIPAIM HEMaJIO-
BaXXHYIO pOJIb B IpedocTaBieHMM aBTOHOMUM DapepckuM ocTpoBam
(aBTOHOMHBIN cTaTtyc ¢ 1948 1) m I'peHyaHaum (aBTOHOMHBII CTaTyC C
1979 1) B cocraBe JaTcKoro KOpoJjieBCTBa M AJIaHICKMM OCTpPOBaM B
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coctae Ouungananu. B npegocraBieHnr aBTOHOMMM [peHIaHIWU OII-
pelelIeHHYIO POJIb CHITpaJl M HAIMOHAJIBHBINA (akTop (OOJBIIMHCTBO
HacesieHus: ['peHIaHIUU COCTaBJSIIOT WHHYUTBI-3CKUMOCHI).

Psin aBTOHOMHBIX 00pa3oBaHUiI B BUAE ITOJIUTHUYECKON aBTOHO-
MWH MMEIOT YHUTapHbIe TocynapcTBa B Asum u Adpuke. Tak, B MbsH-
M€ IperycMOTpeHa aBTOHOMUS JJIsl IIIAaHOB M KapeHOB M CO3JaHBI CO-
OTBETCTBYIOIIIE aBTOHOMHBIE oOpa3oBaHus. B FOxHo-AdpukaHckoit
Pecny6iauke cyliecTBylOT aBTOHOMHBIE OOpa3oBaHMs 110 HAIlMOHAJIb-
HO-TeppUTOpUATIbHOMY (IJIEMEHHOMY TEpPUTOPHUAIbHOMY) MPUHIIAILY,
KOTOpble 00JamaloT BHYTPEHHUM caMOYIpaBiIeHWEM (Harpumep, OaH-
TycTaH TpaHckeit).

B psine ciywaeB mpemocTaBiieHUE MOJUTUYECKOW aBTOHOMUU TIpe-
clieayeT 1elb —- CHSITh HaIPSXKEHHOCTh B MEXHALIMOHAJIBHBIX OTHO-
IIeHUSIX. DTO, B YaCTHOCTH, JIeXaJl0 B OCHOBE IIPEIOCTaBJICHUS I10JIH-
TUYECKOM aBTOHOMMM KypaaM Ha ceBepe Mpaka, Koropas, BIIpOYEM,
HEOJHOKPATHO Hapyllajlach MUPAaKCKUMM BJIACTSIMU.

BosMoxxHOCTh 00pa3oBaHUsT MOJIUTUYECKON aBTOHOMUM TpeaycMar-
puBaeTCsl, KakK IPaBUJIO, B KOHCTUTYLUMHM M HAaXOOUT ACTaJIbHOE PEry-
JIMpOBaHME JUOO B OTIAEJbHOM OOILLerocyiapcTBEeHHOM 3akoHe ([laHwus,
DuHAgHANA), MO0 B 0COOOM cTaTyTe (3aKOHE), KOTOpBIii pa3pabaThl-
BaeTCs 3aKOHOAATEJIbHBIM OPraHOM aBTOHOMHOM €AVHMIIBI U TPUHUMA-
eTcs mapaaMeHToM cTpaHbl (Mranus, Mcnanus). B KaxmoM aBTOHOM-
HOM 00pa30BaHMM MMEETCS CBOM 3aKOHOIATEIbHBIN opraH (HaIpumep,
JUTTUHT Ha PapepcKux OCTpoBax, JaHACTMHT B ['peHnaHauu, accamO-
Jes B KarajJloHun u T. 1.) U CBOM UCIOJHUTEIbHBINA OpraH (Hampumep,
JOKYHTBI B aBTOHOMHBIX oOjactssx Mramuu). IlocnemHuii Mmeer OBOii-
HOE TOAYMHEHHNE: MECTHOMY IIpeACTaBUTEIbHOMY OpPraHy U ILIEHTpajib-
HOMY TIpaBUTENbCTBY. MHOrma IeHTpajbHas BJIACTb MOXET MMETh B
aBTOHOMHOM 00Opa30BaHUU CBOEro TMpencTaBuTenst (rydoepHatopa — B
I'pennmanauyu M Ha AJIaHICKMX OCTPOBax), OJHAKO OH 00JamaeT B OC-
HOBHOM KOHTPOJIbHBIMU (DYHKIIUSIMU.

O0ObeM KOMIIETEHLIMM, IIPENOCTaBIEHHONM aBTOHOMHBLIM 00pa3oBa-
HUSIM JIMOO B KOHCTMTYLIMU, JIMOO B OTHEJIBHOM CTaTyTe, 110 HEKOTO-
pBIM BOIIPOCAM MOXET OBITh INKMpPE, YeM y MHBIX WICHOB (emepanuu
(Hampumep, y 3eMenb B ABcTpun). I'peHnmanaus u dapepckue OCTpoBa,
MOJIb3YSICh CBOMMM aBTOHOMHBIMU IpaBaMM, MPOBEJU Ha CBOEW TeppU-
TopuMn pedepeHayM o TpedbiBaHMKM B "OOIIEM pbiHKe”’ W MO ero pe-
3yabprataM o0bsaBUIM B 1982 r. o Beixome u3 Esporeiickoro CooOie-
ctBa. OgHako Oosiee TUMUYHON SIBJISETCS KOMIIETEHIIMSI, OXBaTbIBalO-
1as JMIdb BOIPOCHI MECTHOro 3HaueHus. Ilpu 3TOM 3a LEeHTpaJbHOM
BJIACTBIO COXpaHSIETCs IPAaBO BMEILATEILCTBA B JEATEJIbHOCTh OPraHOB
rOCYIapCTBEHHOM BJIAcTW aBTOHOMHBIX obOpasoBaHuii. Tak, mo Konctu-
tyuun Mcnanum IMpaButenbcTBo ¢ comtacusg CeHara MOXET IMPUHYIUTh
ABTOHOMHBIE COODIIECTBA "K MCIOJHEHNIO cBonux obs3aHHocTel". B UTa-
JIMM BO3MOXEH POCIIYCK OOJIACTHOIO COBeTa B CJiyyae HapylleHUs UM
KoHCcTUTYLIMM Y TTO COOOpaKeHUSIM HALIMOHANIBHOM OE30MacHOCTH.

B oTnmumne oT MONMUTHYECKON agMUHUCTPATUBHAS aBTOHOMUS pac-
MpoCTpaHeHa He CTOJb LINPoKo. Haubospliee 4ucio agMUHUCTPATUB-
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HBIX aBTOHOMHBIX 00pa3oBaHMil (CBbIIIE COTHM) uMmeercsa B Kurae. An-
MUHUCTPATUBHAsI aBTOHOMUS He 00JIagaeT MpaBoOM MPUHSITUS COOCTBEH-
HBIX 3aKOHOB, HE MMEET COOCTBEHHOIO IapjaMEHTa, XOTS ee XUTeIH
M30MpaloT MECTHBIN MpeACcTaBUTEIbHBIN OpraH, o0Jagaloluii IpaBoOM
IIPUHITHS HOPMATUBHBIX aKTOB IO HECKOJIBKO 0oJiee IIMPOKOMY Kpy-
Iy BOIIPOCOB, YeM OOBIYHBIC aAMUHUCTPATUBHBIC €AVMHULIBI. AIMMHIC-
Tpall¥s M CyIbl Hapsay ¢ OQUIUAIbHBIM SI3bIKOM TOCYIapCTBa MOTIYT
HCIIOJIb30BAaTh MECTHHIN SI3BIK, Ha KOTOPOM TaKXe MOXKET OCYIIECTB-
JISITbCS TIpeIiofJaBaHMe B IIKOJE M BEIIaHHWE B CPEIACTBAX MacCOBOIA
nHpopmanuu. B Kurtae, HanpuMep, aBTOHOMHbIE 00pa3oBaHUs BIIpa-
Be TaKXe CaMOCTOSTEJbHO BCTYIAaThb BO BHEIIHEOKOHOMUYECKHUE OT-
HOILIEHUSI B COOTBETCTBMU C 3aKOHAMU rocynapcTBa.

OObIYHO aAMUHUCTpPATUBHAS aBTOHOMUS OTpaxaeT creuuduky
HAlIMOHAJILHOTO COCTaBa COOTBETCTBYIOLIEH aIMUHUCTPATUBHOW €OU-
Huubl. B Hukaparya npenoctaBieHrne aiMUHUCTPATUBHOW aBTOHOMWU
IBYM OKpyramM Ha ATJIAHTMYECKOM MOOEpEXbe CTPaHbl OBLIO CBS3aHO
C TeM, YTO TaM MPOXMUBAJIU WHIEWCKUE aHIJIOroBopsiiue rjeMeHa. B
MOHIIOBe NMECIOTCA JBa aIMHWHUCTPATHUBHBIX OKpyra, II€ IIPOXKHMWBAIOT
raraysbl.

AILMI/IHI/ICTpaTI/IBHaﬂ ABTOHOMUA MOXKET CO3aaBaTbCd B cy61>el<—
Tax ¢enepaTUBHBIX TOCYIapCTB (Hampumep, B MHAUMCKOM 1TaTe Ac-
caM TIpEeNOCTaBJieHa aBTOHOMHS Te€M pailoHaMm, TAE IMPOXUBAIOT IUIE-
MeHa Hara u Mu30. [ 3TUX aBTOHOMHBIX 00pa3oBaHUl MpeaycMaTpu-
BalOTCA U3IBATUA B II0JIb3Y MECTHBIX oOblyaeB U3 (I)GﬂepaﬂbeIX "
IITATCKUX 3aKOHOB II0 BOIIPOCAaM CEJIbCKOTO M JIECHOTO XO3SMCTBa,
pbHIOOJIOBCTBA U T. I1.).

B HacTosmee BpemMs 4eTKO 0003HAUYMIACh TEHICHIIUS POCTAa YUC-
Jla aBTOHOMHbBIX 00pa3oBaHUil B MUpE, LIMPUTCS MHOrooodpasue ¢Ghopm
ABTOHOMMHU. DTO OTpaxaeT Npouecc NajJbHEHlled AeMOKpaTU3aluu
BJIACTU U €€ COJIMKEHUSI C HaceJCHUEM.

Dedepamuensie cocydapcmea,
UxX npu3HaKu u pa3Ho8UOHOCMU

®enepaTuBHOE TOCYJAPCTBO — 0OJee CJOXHOE TrOCyIapCcTBO,
yeM yHUTapHoe. CocTaBHbIe YaCTH 3TOro rocyiapcrBa, UMeHyeMble
cyobekTamu deaepanum, 00JaaI0T U3BECTHOM TNMOJUTHIECKOH ca-
MOCTOATENBHOCTBIO. MM TipucyliM ompenesieHHbIe NPU3HAKU TOCY-
napctBa. TeppuTopuaiabHasi opraHu3alusl BAacTu B ¢enepaTUBHOM
rocyaapcTBe 3akpernseT AelleHTpalu3alnio TocyaapCTBeHHbIX (GyH-
kuuit. CJIOXHOCTh B3aMMOOTHOIIIEHUH (deaepalui co CBOUMU CyObeK-
TaMu TIpeIOIpeae/nia MEHbBIIYI0 10 CpaBHEHMIO C YHUTApHOM pac-
MPOCTPpaHEHHOCTh (PeaepaTuBHON (hOPMBI TOCYIAPCTBEHHOTO yCTPOM-
crBa. TemM He MeHee B MHUpE CYIIECTBYET 3HAYMUTEJbHOE YUCIO
denepanuii, KOTOpoe HE TOJbKO HE YMEHbIIAETCS, HO, HAIMPOTUB,
MOCTEIIeHHO Bo3pacTaeT. Hapsigy ¢ CylecTByOIIUMU yXe HH OTHO
cronetue "kimaccuyeckumu" Penepanuamu (kak CIIHA, Kanana,
Mexkcuka, ApreHtuHa, IlIBeiiliapusi U npyrue) MOSIBUIMCH HOBBIE
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dbenepauuu B crpanHax EBponbr (benbrust), Asuu (Munus, Ilakuc-
taH) u Appuxku (Hurepus).

YacTo BMecTO TepMuHa "deaepaTUBHOE TOCydapCTBO" YIOTPeO-
JITeTCSI TepMHUH "coro3Hoe TocydgapctBo”. UMeHHO Tak 1o oduIimanb-
Holi TepmuHojoruu mMmeHyetcst "Coio3Hast Pecmybnuka FOrocmaBum'.
®enepatuBHas Pecnyonuka [epmMaHum — B OyKBaJlbHOM TIepeBOjE
3ByunT Kak Coro3Has Pecnyonuka ['epmanHum, a Ha3BaHus ee deae-
pajJbHbIX OPraHOB TakXe OYKBaJIbHO MEPEBOMASITCS KaK TPE3UIEHT
Comwsa, COO3HOE coOpaHUe, COIO3HBIN COBET.

denepaTMBHOE TOCYIAPCTBO 1O CBOSH MpPUpOIE SBISETCS Oojiee
JNEMOKPAaTUYHBIM, YeM YHUTapHOE, IMO3TOMY (henepalii B OCHOBHOM
MMEIOT pecIyOsMKaHcKylo ¢opMmy mpasieHus. EcTb, omHako, U ucC-
kmoueHus. K denepauusiMm ¢ MoHapxuueckoi (popMoli nmpaBaeHUs OT-
HOCSTCSl Takue cTpaHbl, Kak benbrus, Manaiizusa, KaHaga, ABcTpa-
s (TocneaHue ABe 10 YMCTO (opMajbHbIM OcHOBaHUsM). B benb-
run, KaHage u ABCTpaiuu CyOBbeKThl ¢elepalliy OpPraHU3YIOTCS IO
pecrybIMKaHCKOMY TUITY, a B Manai3umu 4acTb CyObeKTOB UMEET pec-
nmybJaMKaHCcKyo (GopMy TMpaBjieHUsI, YaCTb — MOHAPXUYECKYIO.

DenepaTBHOE rocymapcTBo obpasyeTcsd: 1) B pe3yjabTraTe J0ro-
BOpa MEXJy HE3aBUCUMBIMU CYOBEKTaMU O CO3JaHWU HOBOTO TOCY-
JApCTBEHHOTO OObEAMHEHUS ¢ MpeBpallleHUueM YYaCTHUKOB JOTrOBOpa B
cyOBeKkTOB (hegepauuu (Tak, TpUHAAIATh CeBEpOaMepUKAHCKMUX IITa-
TOB, OTCTAaMBAIOIIMX HE3aBUCUMOCTh OT OPMTAHCKOW KOPOHBI, TOIOBO-
pUINCh O co3gaHuM HoBoro rocymapcrBa — CoemauHeHHbIX IllTaToB
AMepuKHr); 2) MyTeM MPUCOEAUHEHMS] K TOCYIapCTBY HOBBIX TEPPUTO-
puil U HazmeleHUs MX MpaBaMmu cyObekTa denepauuu (tak, K CILIA B
pe3yjbTaTe 3aBOeBaHUS ObLIT MpucoenvHeH Texac, MyTeM MOKYIKU —
JlyusuaHa, B X0/e OCBOEHMSI HOBBIX TEPPUTOPUI — IITAThl Ha 3amaie
OT peKu Muccucunm) Wi o0pa30oBaHUSI HOBBIX CYOBEKTOB (eaepalvu
Ha YacTu TeppUTOPUU TIPEX]e CYylleCcTBOBaBILIEro rocymapcrsa (oopa-
3oBaHue 3emin CeBepHbili Peritn—BecTdanna U3 4acTu MPEeXHUX Tep-
putopuit [Ipyccuu, a Takke MSITU HOBBIX 3eMeJib Ha TEPPUTOPUU Mpe-
xHeir I'ZIP); 3) B pe3yibTaTe MOBBIIMICHMSI CTaTyca MPEXHUX PEruo-
HaAJIbHBIX OOpa30BaHUiA M MpeBpalleHUs] UX B CYOBEKThl deaepauuu
(Tak, commacHo morpaBkaM K Koncturyuum bemsrum 1831 1., mpuHs-
TeIM B 1988 1., @nangpusi, Bamnonus u bpioccenb cTaHOBITCS CyObeK-
tamu benbruiickoit denepanun); 4) myreM 3BOTIOLMU KOHMeaepaluu
B (erepaTUBHOE TOCYIapCTBO C TMpeBpallleHUeM Ipexae He3aBUCH-
MBIX TOcydapcTB B cyObekToB demepanuu (IlBeiiapus mocie rpax-
NaHCKOW BOWHBI 1847—1849 1T, B HameM Beke — QOObeaMHEHHBIE
Apabckue DmupaTbl, NEepBOHAYaJIbHO TPEACTABSIBIINE COOOW KOH-
denepaTuBHylo dopMy oObeauMHEeHUS] ceMu KHsixkecTB [lepcuackoro
3aJINBa).

®Denepanus Kak ¢hopMa rocyJapCTBEHHOIO yCTpoiicTBa objagaeT
psinoM crieluU4ecKUX NPU3HAKOB:

1. @eaepannio COCTaBISAIOT TOCYIAPCTBEHHbIE 00pa30BaHuUs (ILITAThHI
B CIIA, Mekcuke, Mumuu, Asctpaauu, 3emiau B ®PI' u AscTpun,
nposuHIMK B Kanane, kantoHsl B IlIBeiiiapun), KOTopbele MMEIOT CTa-
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,TyC CYOBEKTOB heepallii ¢ COOCTBEHHBIM aAMWHUCTPATUBHO-TEPPU-
TOpPUAJIbHBIM YCTPONCTBOM U COOCTBEHHOM OpraHu3alueil BiIacTu. DTu
o0pa3zoBaHusl 00J1afaloT COOCTBEHHOI KoMmmeTeHIuel. Co3naHbl CyObeKThI
(enepanuu, Kak NMpaBuiIo, HEe MO HAUMOHAJIbHO-TEPPUTOPUATIBHOMY
(xoTs TakoBBIE TakxXe HMeroTcs, Hanmpumep, Coro3Hasg PecmyOianka
IOrocnaBus), a mo ecrectBeHHO-Teorpadudeckomy (CIIIA, Asctpa-
) unn ucropudeckomy (®PI, Apcrpus, IIBeiimapusi) Ipu3HaKy,
xoTsa B ciydae ¢ OPI omnpeneseHHYIO pojib CHITPAIX M TTOTUTHICCKIE
coobpaxkeHus. MlHorna TeppuTopuanbHbIil (pakToOp MPUMEHSIETCS B CO-
YeTaHUU C HALIMOHAJbHO-JIMHITBUCTUYECKUM, KaK 3TO UMEJIO MECTO TMpu
(opmupoBaHuu 1ratoB B UHaum.

2. B oraudme OT yHUTApHOTO rocygapcTBa TeppuTopus (enepa-
TMBHOTO TOCYAapcTBa He TpeicTaBisieT coboil eauHoro ienaoro. OHa
COCTOUT, KaK MpaBWJIO, U3 TEPPUTOPUI CyOBeKTOB (eaepaimu. OgHa-
KO B HEKOTOpBIX efepalivsiXx B €€ COCTaB MOTYT BXOIUTb T€PPUTOPHU-
albHbIE €IWHUIBI, HE SIBIISIIONIMECS cyObekTamu denepanuu (Tax,
Hanpumep, B CIIIA caMOCTOSITETbHBIMU TEPPUTOPUAIBHBIMU E€IMHU-
1IaMu BJs0TCS denepaibHblii oKpyr Konaym0Ousi, Ha TeppuTopuu Ko-
TOpPOTO pa3MellalTcs Bce deaepajbHble yUYpEeXIEeHUS, CBOOOIHO
npucoenuHuBIeecs: rocynapctBo Ilyspro-Pruko m HekoTopbie Apyrue
TeppUTOPUU; TeppuTOpUsl bpasuianu cocTOuT U3 IITaTOB — CYOBEK-
ToB (denepaiuu, deaeparbHOro OKpyra M JIBYX OCOObIX TEPPUTOPUIA;
B Muauu Hapsimy ¢ 25 mrataMu — cyObeKTaMu denepaluy UMMeeTcs
7 COIO3HBIX TEPPUTOPUIA).

CyOBeKThl (pemepaliuy He 00JamaioT IIpaBoOM CellecCuH, T. €. Ipa-
BOM BbIX0J1a 13 coto3a. [1onmbITKM celiecCu MOTYT UMETh MECTO 1 OObIU-
HO BeIyT K BHYTpeHHeMY KOHMJIUKTY U Iaxe BOOPYKEHHOMY IMPOTH-
BOCTOSIHUIO. OOBIYHO TIOMBITKM CEelLleCCUM OKaHUYMBaJIKMCh Heynadeit. Jlo-
CTaTOYHO BCIIOMHHUTH CTpEMJICHHME IOXHBIX INTATOB K OOpa30BaHUIO
CaMOCTOSITEJIBHOTO TOCYAAapCTBa, YTO MPUBEJIO K TPaXIAHCKOUW BOWMHE
1861—1865 1r. B CIIIA, win HamepeHue KaToJIUYeCKUX KAHTOHOB BBIUTH
n3 IlIBeiinapckoii KoH(penepaluy, YTO BRUIMJIOCH B BOOPY:KEHHOE IIPO-
TUBOCTOSITHUE 1847—1849 1T. B KoOHIIe 60-X IT. HAIETO CTOJETHS IIO-
MBITKA IOr0-BOCTOYHBLIX INTaTOB Hurepmu, HaceJleHHBIX B OCHOBHOM
HapOMHOCThbIO MO0, BBIMTU M3 cocTaBa Hurepum u obGpazoBaTh camo-
CTOSITEJIbHOE TOCydapcTBO — peciy0onuky buadpy mocie oxkecTodyeH-
HOTO TIOYTU TPEXJIETHEr0 BOOPYKEHHOTO KOH(MIMKTa 3aKOHYMJIACH
HEyHdadyeu.

Bnpouem XX Bek man mpuUMepbl YCIIEIIHOTO OCYIIECTBICHUS Ce-
meccuM Kak MHMpHBIM ItyTeM (Beixon CuHramypa m3 denepannu Ma-
JIaii3un), TaK U IIyTeM BOOPYKEHHOU OopbObI (oTmeseHue banrmamern
ot [TakucTana).

3. CyOBeKTH (efepallnii He SBISIOTCS TOCyIapCTBaMM B COOCTBEH-
HOM CMBICJIE CJIOBa, OHM HE 00JaJaloT CYyBEepEeHUTETOM, XOTsS OH (op-
MaJIbHO TIpOBO3IIallaeTcsl B HEKOTophiX (enepanusix. CyobekThl de-
Jepalliy, KakK IIPaBWIO, JIMOO IIOJHOCTBIO JIMIIEHBI IpaBa y4acTUs B
MEXIYHApOAHBIX OTHOIICHMSIX (ABCTpHUs), JMOO WX BHEIIHEIOJIUTH-
yecKast KOMIIETeHIIMS CUJIbHO OTpaHMYeHA U OCYIISCTBIISICTCS MO KOH-
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tposieM denepaunu (CIIA, Kanama, ®PTI', Ilseiuapust). Kak npaBu-
JIO, OHa KacaeTcsl BOIPOCOB, OTHECEHHBIX K KOMIIETCHIIMU CyOBEKTOB
(enepanuu u He 3aTparvuBaeT chepy NOJIUTUIYECKUX OTHOLIEHUH. MoX-
HO TMPUBECTU B KayecTBe MpUMepa KYJbTypHBbIE COMIAIICHUS MEXIY
KaHajacKoi mpoBuHLMeit Kebek n ®panuueii, coriaiieHue Mexay rep-
MaHckol 3emieit Huxnsis Cakconust u HunepiaaHagaMu o COBMECTHBIX
Mepax Mo OXpaHe MOPCKOTro Mobepekbsi, corjalleHue repMaHCKOl 3eM-
qu baBapus co mBelIApCKUMM KaHTOHaMU OO0 OXpaHe TMPUPOAHON
cpensl B Anblax U aAp. MI3BeCTHBI OTAENbHbBIE Clydyau y4acTUs WICHOB
HEKOTOpHIX (peAepalinii B MeXIyHAPOIHbIX KOHpepeH1usx. Tak, mpo-
BuHLIMSI KBeOek yuyacTByeT B pa3IMYHbIX KOH(pepeHIIUsIX GpaHKOSI3bIU-
HbIX TocynapctB. OmHaKO HEMHOTOUYMCIEHHBIE Cllydyau BBICTYIJIEHUS
YJIEHOB TEX WIM MHBIX ¢eaepalluii Ha MEXIYHApOIHOW apeHe IIo
OTIEJbHBIM BTOPOCTENEHHBIM BOIIPOCaM HE 0O3HAyaloT, 4YTO 3TU ToCy-
JapCTBEHHbIE 00pa3oBaHMs SIBISIOTCS CYOBbEKTaMU MEXAYHApOIHO-
ro mnpasa.

®DenepaTUBHBIN XapaKTep roCcylIapCTBEHHOIO YCTPOMCTBA HEPEaKo
KUCIIONb3YeTCs IS OTKa3a OT y4acTUsi B MEXIyHApPOIHBIX COTJIAIIEHU-
sax. Hanmpumep, CIIIA u Kanaga He paTudulMpoBalIu MeXIyHapoI-
HbIE TIAKThl O MpaBax yeaoBeka W psa KoHBeHUUi MOT, ccblnasich Ha
OCODEHHOCTH 3aKOHOJATENbCTBA CYObEKTOB (elepald U HeXeJlaHUe
MOCJAeNHUX MPUBOAUTL €0 B COOTBETCTBME C yKa3aHHBIMHU coTJjalle-
HUSIMU.

4. B GombIIMHCTBE 3apyOexXHBIX emepanuii Hapsay ¢ oOmede-
JepajbHOU KOHCTUTYLIMEN U obledeaepalbHbIMU 3aKOHAMU AEHCTBY-
10T KOHCTUTYLIMU U 3aKOHBI cyobekToB denepaunu (CIIA, OPI, Ka-
Hana, ABctpusi, lIBeiiapus u ap.). Ilpu aTom obecrieunBaeTcsi Bep-
XOBEHCTBO (elnepajbHON KOHCTUTYLIMU U (elepaibHbIX 3aKOHOB. B To
XK€ BpeMs He BO BceX (peepaTMBHBIX rocylapcTBax CyObeKThl deje-
paly UMEIT COOCTBEHHBIE KOHCTUTYLMU. OTCYTCTBYIOT KOHCTUTYLIMU
y cyobekToB deaepanuu psga adppo-azuarckux crpadH (Mugus, Ila-
KucTtaH, Manaiizust, Hurepus). B HeKoTophIx (penepaTUBHBIX Tocymap-
CTBax B LIEJSIX €IMHOOOPA3HOTO PETryJIMPOBaHUSI OMHOTHUITHBIX OOIIIe-
CTBEHHBIX OTHOILIEHUI MPEANIPUHUMAIOTCS OpraHU3allMOHHO-ITPAaBOBbIE
MepbI TT0 YHU(UKALIMU 3aKOHOAATENbCTBA CYyOBEeKTOB (henepauuu. Tax,
B CIHIA »tuM 3aHuMMaeTcsl co3maHHas enie B 1892 r. HamumoHanbHas
KOH(depeHI1IUs YIOJIHOMOYEHHbBIX M0 YHU(MUKAIIMK 3aKOHOB 1ITaToB. B
®PI" aTuMM BorpocaMy 3aHUMAaeTCs KOH(PEpeHIIUSI MUHUCTPOB IOCTH-
LIMU T€PMAHCKUX 3eMeJib, KOTOpasi pabOTaeT Moj PyKOBOACTBOM ceae-
paTbHOTO MUHUCTpPA IOCTULIMU. AHAJIOTUYHbIE UHCTUTYThI CO3[aHbl U B
IPYTUX 3apyOeKHBIX (enepannsx.

5. B GonbiinHcTBe 3apyOexxHbIX denepauuii Hapsay ¢ dbeaepanb-
HBIM TPaXXJAaHCTBOM CYIIECTBYET M TpaxkJaHCTBO CYOBEKTOB deaepa-
uuu. CremyeT, ogHaKO, UMETb B BUIY, UTO pedyb UIAET HE O HAIMYMU
JIBOMHOTO T'paXJaHCTBA, a O JIBYX YPOBHSIX TPaXIAaHCTBa OTHOTO TO-
cynapcersa. [Ipeanocbuikoil mosaydyeHusl rpaxiaHcTBa cyobekTa dene-
paluu SBJSIETCS Halngue oOuiedeaepasbHOro TpaxkagaHcTBa. Hamm-
yye TpaxiaHCTBa cyObekTa dheaepalluy BIAUSIET Ha COAEpXKaHUE Mpa-
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BOBOIO CTaTyca rpaXJaHWHA BHYTPU CTpPaHbl, HO B MEXIYHapOJIHO-
MpaBOBOM IIJIaHEe Bce rpaxiaaHe ¢denepaTUBHOTO TrocyaapcTBa MMEIOT
enuHblil ctatyc. CyObeKThl psna 3apy0exHbIX (eaepaluii He UMEIOT
cobctBeHHOro rpaxaaHctsa (Munusi, Manaiizust u ap.).

6. OTJINYHUTETbHBIM TIPU3HAKOM (eaepaTUBHOTO rocyaapCTBEHHO-
ro ycTpoucTBa SIBASIETCS JByxIajlaTHasi CTPyKTypa IapjiameHTa. B
MPOIILIOM MMEJIM MECTO OJHOMAaJIaTHbIe MapjiaMeHThl npu (GeaepaTuB-
HOM TOCYAapCTBEHHOM ycTpoiicTBe (Hampumep, B Ilakucrane no KoH-
ctutyuun 1962 r.).

B Hacrosiiee Bpemsi 6uxameparudm (IByXIajaTHasi BHYTPEHHSIS
CTPYKTypa TMapjiaMeHTa) MpPUHST MpakTUYeCKU BO Bcex denepaTuB-
HBIX rocyaapcTBax (MckmodyeHue — PDenepatuBHas Pecny6iuka Ko-
MOpCKHE OCTPOBa, IJ¢ CYILIECTBYET OJHOMAJATHBIM mapiameHT). I[lpu
5TOM HMXHSS TajlaTa TMOBCEMECTHO — OpraH OOIlIeHaIlMOHAJIbHOTO
MpeacTaBUTENbCTBA U (POPMUPYETCSl MyTeM BBIOOPOB MO TEPPUTOPU-
aJbHBIM M30UpaTeNbHBIM OKpyraM. BepxHsisi manara, HampoTuB, MO-
KET OBbITh BHIOOPHOI MJIM HEBBIOOPHOI, OHAa OOecIreuYuBaeT MpeacTaBU-
TEJIbCTBO CcyOBbekTOB denepanuu. [Ipu 3tom B ogHux ctpaHax (CIIA,
ABcrpanuu, bpasunuu, Mekcuke, IlIBeiinapuu 1 ap.) ycTaHaBlIMBa-
€TCS paBHOE TMPEACTABUTEIBCTBO CYOBEKTOB denepalud B BepxHeu
nanare, B apyrux (®PI, Kanane, Unauu, ABcTpum) mpeacTaBUTEb-
CTBO CyOBeKTOB helepallui B BepXHeil majare omnpenessieTcsl B 3aBU-
CHMOCTHM OT YMCJIEHHOCTU HaceJeHUs] B TOM WJIM UHOM CYOBEKTE COM03-
HOTO TOCYyJapCTBa.

7. B demepatTuBHOM rocymapcrTse Hapsay ¢ denepalbHON CHCTE-
MOl 3aKOHOHATEJIbHOM, MCIOJHUTEIbHON U CydeOHOM BJIACTH CYIIE-
CTBYIOT CUCTEMbI 3aKOHOAATEIbHOM, UCITOJTHUTEILHOM 1 CyaeOHOM Biia-
cTu cyobekToB denepauuu. ITopsgok Mx opraHM3allMd U KOMIIETEH-
LIMIO OTIPEAEISIIOT, KaK MPaBUiIO, KOHCTUTYLIMM CYOBEKTOB (heaepalinu.
Ecnu 3akoHomaTesnbHbIe OpraHbl CyOBEKTOB (emepanuu ACUCTBYIOT
CTPOro B paMKaX KOMIIETCHIMU 3TOr0 CyOBEKTa, TO HCIIOJHUTEIb-
Has BJIaCTh o0OyafaeT OoJjiee IMPOKOIl KoMmIleTeHIMe. OHa opraHu3y-
€T MCIOJIHEHWE HE TOJBKO MECTHOTO 3aKOHOIAaTeJbCTBAa, HO U dherae-
pajbHBIX 3aKOHOB Ha TEPPUTOPUU COOTBETCTBYIOIIETrO CyObeKkTa. AHa-
JIOTUYHO pellaeTCs BOIPOC M B OTHOILIEHMM CyAeOHOIl BjlIacTu
cyobekTOoB (Qenepaumu. OCHOBHAsE Macca TpaXkKJIaHCKUX U YTOJOBHBIX
JIleJl paccMaTpuBaeTcs cydaMM cyObekTa demepanuu, KOTOpbIE ITPHU-
MEHSIIOT HE TOJIbKO MECTHOEe, HO U oOinedenepagbHoe MaTepualb-
Hoe M mpolieccyajibHoe IpaBo. Co CBoOeil CTOpPOHHI (pemepanbHasi HC-
MOJHUTEIbHASI BJAAaCTh B psane denepanuili MMeeT IpaBo (enepalib-
HOM MHTEPBEHIIMU, €CIM CyOBEeKT (heaepaliuyd HEYIOBIECTBOPUTEIHHO
HCTIOJTHSIET CBOU 00s3aHHOCTU B OoTHolleHuM (penepauuu (PP, NH-
Iusi, ApreHTUHa).

OpHuM 13 HauboJee CI0XKHBIX BOIIPOCOB MpHU (peaepaTUBHON pop-
M€ TOCYIapCTBEHHOIO YCTPOMCTBA SIBJISIETCS pa3rpaHMYCHUE KOMIIC-
TEHLMU MEXIY COI30M M ero wieHamu. KomreTeHIUsI KaK COBOKYII-
HOCTh 3aKOHOIATEJIbHO 3a(pUKCHMPOBAHHBIX ITOJTHOMOYMI B OTHOIIEHUN
OIpeae/eHHbIX MPEeIMETOB BeIeHUsI B 3apyOexXHBIX ¢elepaTUBHBIX
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rocyJapcTBax MOXET IMOJIpa3feaTbCcsl Ha 4YeTbIpe OCHOBHBIX BH[A:
1) uckarouumenvHyo KOMREMeHUUlo colo3a, 2) UCKAYUMENAbHYIO KOM-
nemeHyuro cybsexkma ghedepauyuu; 3) coemecmuyro (KOHKYPUPYIOULYIO)
KOMNnemeHyuro cor3a U e2o 4aeHos;, 4) ocmamouHyro KOMNemeHUUo.

NckmounTenabHass KoMmmeTeHIUs (eaepanmud o3HadyaeT, 4YTO
TOJBKO OpraHbl COI03a 00JIaNal0T BJIACTHBIMM ITOJTHOMOYMSIMM B OTHO-
LIEHUW TMEePEeYMCIeHHBIX B KOHCTUTYLIMU TpeaMeToB BemeHus. K uc-
KJTIOYMTEIbHON KOMITETeHIINM (peaepaliiy OOBIYHO OTHOCSTCS BaXKHEM-
L€ BOIIPOChI TOCYAAPCTBEHHOM KM3HM, KacalolMecs BCEro rocyuaap-
CTBa KakK IIeJIoro: 00OpoHA CTpaHBl, PYKOBOJICTBO BOOPYXEHHBIMU
CWJIaMM, BHEIIHHME CHOIICHUS, IeHeXHoe oOpalleHue, cOop BaxkHEl-
IIMX HAJIOTOB M cOOpOB, opraHu3anus denepalbHbIX TOCYyIapCTBEH-
HBIX OpPraHOB, PEryJMpOBaHME OTHOIICHUI deaepaluu CO CBOUMHU
cyObeKTaMu U Ap.

HckmounTenbHasi KOMMETEHIIMS CYyObeKTOB (demepanuu yKa3bl-
BaeT Ha Te BOMPOChI TOCYIAPCTBEHHOTO YIpPaBJeHUsI, KOTOpbie oOpra-
HBI CyObeKTa ¢enepaluy BIIpaBe peliaTh CaMOCTOSITENBLHO U TIOJ CBOIO
OTBETCTBEHHOCTh. K WX uuciy OTHOCATCS, Hanpumep, GopMUpOBaAHUE
U UCIIOJTHEHME MECTHOro OomkeTa, oXpaHa OOIIECTBEHHOTO IOpPsIKa,
DPYKOBOJACTBO KYJbTYpOil, OOpa3oBaHWEM, OpraHM3allMsi MECTHOTO ca-
MOympaBieHus U T. M. B paMkax cBoeil KOMMETEHIIMM TpPeACTaBUTEb-
Hble OpraHbl cyObeKTa denepald MOTYT MPUHUMATh MECTHbIE 3aKOHBI.
Kakune mMeHHO 3akoHOmATeJbHbIE aKThl BIpaBe NMPUHUMATH JeTHcCa-
Typbl cyObekTa deaepaluu, omnpeaenaser ¢eaepaibHas KOHCTUTYIIHUS.
Tak, wampumep, ecau B CIIIA mraTel BIpaBe MMETh COOCTBEHHEBIE
rpaXJIaHCKKWE U YrojoBHBIE 3aKOHbI, To B ®PI', ABctpun u IlIBeiina-
puM JOEWCTBYIOT eIuHbIe oOIedenepaaibHble TPaXXIaHCKUN U yTOJIOB-
HbII KOJeKChl. B KOHEYHOM cueTe 3TO 3aBUCUT OT pacrpeaesieHrus] KOM-
METEeHLIMU MEXIY COI030M M €ro YjeHaMu.

CoBmecTHasi (KOHKYpUpYIOIIasi) KoMneTeHnmsa denepanum U ee
CyOBEKTOB O3HAYaeT, YTO BJIACTHBIC IOJHOMOYUS B OTHOIIEHUU OTHE-
CEHHBIX K 3TOW KOMIIETEHIMU MPEAMETOB BEACHUS TMPUHAIJIEXAT W
(enepanbHBIM OpraHaMm, U opraHam cyobekToB denepaunu. [Ipu 3Tom
COBMECTHasl KOMIIETEHIIUsI MperonaraeT u3gaHue paMOYHOro 3aKOHa
COI030M U TOCJIEAYIOIEE NETATbHOE MPAaBOBOE PETYJIMPOBAHUE CO CTO-
poHbl cyobekTa deaepaunu. KoHKypupyloiass KOMIETEHILIMSI O3Haya-
€T, YTO CBOM ITOJTHOMOYMS B chepe COBMECTHONM KOMIIETEHIIMM CYOBEKT
(enepanum ocyuecTBisieT TOrga W IOCTOJIbKY, KOrga W TOCKOJIbKY
COI03 HE BOCIOJIb30BAJICS CBOMMU TpaBaMu B 3Toi cdepe.

Hakonen, octarouHass KOMITETCHIIAS — 3TO KOMITETSHIIUS IO BOTI-
pocaM, He OTHOCSIIIMMCSI K TIEPBBIM TPeM BUIAaM KOMIETEHIIMU U He
Hallle[IIas oTpakeHuA B KOHCTUTYIINH.

B KOHCTMTYIIMOHHOM 3aKOHOIATEJILCTBE 3apyOeXHBIX deaepalnii
BOIIPOCHI KOMIETEHIIMM 3aKperuIsiloTCs pa3iMYHbIMU Ccriocobamu. Yc-
JIOBHO 8ce 3apybeicHovle ghedepayuu ¢ MoUKU 3peHUss KOHCIUMYUUOH-
HO20 pecyaupo8anusi 60NPOCO8 KOMNEMEHUUU MOJICHO pazdeiumb Ha
Yemoipe epynnol.
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K nepeoii epynne cnemnyet oTHecTu Te denepalluu, KOHCTUTYLIMHU
KOTODPBIX 3aKpEeruIsiioT JIWIb MepeyeHb BOMPOCOB, OTHECEHHBIX K MC-
KJIIOUUTEIbHOM KOMIeTeHIuu (eaepauun. Bce ocTalbHBIE BOIPOCHI,
He BKJIIOUEHHBbIE B 3TOT MepeuyeHb, M3HAYAJIbHO CUYUTATIUCh TpeaMe-
TOM UCKJIIOUMUTETbHON KOMIETeHIIMU cyObekToB (heaepaunu. [lomobHast
cucteMa pasrpaHndeHns nomHomounii cymectByeT B CIIA, Mekcuke,
bpasunuu, IllBeiiiapum, ABCTpaauM M HEKOTOPBIX APYIMX CTpaHax.
Jlums B mpoliecce MpUMEHEHUs] KOHCTUTYLMM B 3TUX TOCYAapcTBax
MOCTENEeHHO CloXuaach chepa COBMECTHON KOMIMETEHIMU, Hallealas
MpaBOBOE OCHOBaHUE B TOJKOBAHWM OCHOBHOTO 3aKOHa, JaBaeMOM
opraHaMu, OCYIIECTBJISIIOIIMMU KOHCTUTYLIMOHHBIN Han3op. B HekoTo-
poix denepauusax (Hanpumep, B CIIIA) sta cxemMa MOMOJHSETCS MPUH-
LUIIOM 'TOApa3yMeBaeMbIX ITOJIHOMOYMI", CYThb KOTOPBIX CBOIMUTCS K
TOMY, YTO BCE€ BHOBb BO3HMKAlOLIME TMPEAMETHI MPABOBOTO PEryJIUpO-
BaHMSI OTHOCSITCSI TOJIbKO K KomrmeTeHIuu cowos3a. Kpome toro, Kon-
crutyuusi CIHIA comepXuT mpeanucaHue, 3arpelialoliee cow3y U
1TaTaM COBEpIIEHUE OIpeAeNeHHbIX AeHCTBUI COBMECTHO, a TaKXe
MO OTAEIbHOCTH.

Bo emopyro epynny MOXHO OO0BEIMHUTH Te (emepalvu, KOH-
CTUTYLIMM KOTOPBIX COJEpXKaT OeTaJbHYI0 perlaMeHTALMI0 BOIPOCOB,
OTHOCAIIUXCA K ABYM chepam KommeTeHUUH. [lepBhiil MepeyeHb, Mpu-
MEpPHO OJWHAKOBBI, — 3TO BOIMPOCHI, BXOISIIUE B UCKAUUMENb-
HYI0 KoMnemenuyuto ¢edepayuu. Bropoil chepoit KOMIETEHLHU, 3aK-
peruieHHOi B (pemepalbHONM KOHCTUTYLIMHM, MOXKET OBITh JUOO uUCKAH-
yumenvHas KomnemeHuus cybsexkmos ¢edepayuu (Kanama), nub6o
KoHKypupyrowas komnemenyus coiza u eeo unesos (MDPI). Kanan-
CKasl KOHCTUTYLIUS CONEPXUT HAUMEHOBAHUS IPEAMETOB BeIeHMUS
cy0BEeKTOB (heaepalluu, MpUIEeM IepedeHb BOIPOCOB, OTHOCSIIUXCH K
WCKJTIOYNTEbHON KOMITETEHIIMM KaHaICKUX TPOBUHIIUMA, CUMTAETCS
OKOHYAaTeJIbHbIM, a KOMIIETEHIIMS COI03a MOXET MOTOJHATHCS U pac-
IIUPSATHCST 32 CUYET BKIIIOUEHUSI B COOTBETCTBYIOINMI MepedyeHb HOBBIX
myHKToB. B ®PI" He ynmoMsHyTass B KOHCTUTYLIUM OCTATOYHAsT KOMIIE-
TeHIIUSI B NPUHLUIE MPUHAMICKUAT cyobekTam denepauuu. OmHaKo
OCYIIIECTBJIEHUE TOJHOMOYMII B 3TOH cdepe He SBISIETCS MCKIIOUM-
TeJbHBIM TPAaBOM 3€MeNlb, TAK KaK KOHCTUTYLMSI MOXET YCTAaHOBUTh
WU JOMYCTUTh MHOe perymupoBaHue. Kpome toro, B OCHOBHOM 3aKO-
He OPI' chopmynupoBaH npuHIUI: ¢eaepalbHOE MPaBO UMEET Mpe-
MMYIIECTBO Tiepen MpaBoM 3eMmesdb. OTCyTCTBUE yKa3aHUSI Ha TO, UTO
STOT MPUHIUIT OECTBYET JUIIb B chepe KOHKYPUPYIOIIeH KOMIETEH-
LIMM, OTKPBIBAE€T BO3MOXHOCTH (hedepaJIbHOIO BTOPXEHHUS B KOMIIE-
TEHLIMIO 3e€MEJbHOTO 3aKOHOAATEsl.

K mpemveii epynne MoxHO oTHecTH Te eaepaluu, KOHCTUTY-
MM KOTOPBIX COJEPXAT TPEX3BEHHYIO CHUCTEMY Pa3TPAaHUUYCHUST KOM-
METEHIIUM MEXIy colo3oM U ero wieHamu (Munus, Manaiizus). B atux
rocyiapcTBax TepBYIO TPYMIy MOJHOMOYUIA COCTaBJISIIOT BOIMPOCHI, OT-
HEeCEHHbIe K MCKIIOUMUTETbHON KoMmmeTeHUuM ¢eaepauuu. Bo Bropyto
BXOAMUT TepeuyeHb MPeAMETOB BeJeHUSI WieHOB coto3a. OgHaKo BOMpPO-
Chl, BXOISIIME B 3TOT IepeuyeHb, HE COCTABSIOT MCKIIOYUTEIbHOMI
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KOMIIeTeHIMU cyobekTa denepannu. [Ipu onpeneneHHbIX 00CTOSITENb-
cTBax (HampuMmep, B ciyyae M3AaHUs mpe3uaeHToM MHauu mnpokia-
MallMM O BBEIEHWM Ha TEPPUTOPUM INITaTa UPE3BbIYANHOIO MOJOXKEe-
HMST) 3TU TIOJTHOMOYMS TIEPEXOsT K COI03y, MapjaMeHT KOTOPOro BIIpaBe
MPUHUMATh 3aKOHBI MO JI0OOMY BOIMPOCY, OTHECEHHOMY KOHCTUTYIIMEHN
K KOMIIETeHLIMU cyObeKTa (eaepaunu. TpeTbio rpymnmny MOJTHOMOYMA,
3aKPETUIEHHbIX B KOHCTUTYLIMU, COCTaBJISIOT BOMPOCHl COBMECTHOI KOM-
nereHUMM denepanuu U ee cyobekToB. [lo 3TMM BompocaM MOIyT 3a-
KOHOJAaTeJIbCTBOBAaTh KaK COIO3HBIM TMapjiaMeHT, TaK U Jeruciaryphbl
rocyJapCTBEHHbIX O0Opa3oBaHMi, BXOASIIMX B (eaepalnio, OAHAKO
COIO3HBIM 3aKOH BO BCEX cllyyasiX MUMeeT MpPUOPUTET.

Bomnpochl, He Haiealive oTpakeHUs] B KOHCTUTYLUMU U HE BXO-
Js1lMe HU B OJHY M3 BbllIeyKa3aHHbIX chep KOMIETeHUUU, JUbo OT-
HOCATCA K KoMmIleTeHIIMK coro3a (Muamus), mubo ocTaloTcs 3a rocymap-
cTBaMu — ujieHamMu denepauuun (Manaii3us).

Hakonen, uemeepmuii, Haubojiee CIOXHBIIA, TUI pa3rpaHuye-
HMSI KOMIIETEHLIMM HauOoJjee MOJHO 3aKperyieH B KOHCTUTYLIMU ABCT-
pUM, a TIOTOMY UMEHYETCSI ascmpuiickoli modeavio. ABcTpuiickuii ®e-
JlepaJibHbli KOHCTUTYLIMOHHBIM 3aKOH YCTaHaBIWBaeT YEThIpe Bapu-
aHTa paclipejiejeHus] TMpeaIMeTOB BeAeHUS W TIOJHOMOYUN MEXIy
(enepauueit u ee cyobeKTamu.

IlepBolii IepeyeHb COMEPKUT MPEAMEThl BEAEHUSI, 3aKOHOIATEIb-
Hasl U UCIOJIHUTEbHAsI NESITEbHOCTh MO KOTOPBIM SIBISIETCS MCKIIIO-
YUTENbHON KOoMMeTeHIMel deaepauuu. DT0 OTHOCUTCS, HapuMep, K
TaKMM TpelMeTaM BeJeHUS, KaK BHEIIHWE CHOIUEHUS, HOPUCAMKIIUSI
MO0 KOHCTUTYIIMOHHBIM BOIIpOCaM, AEHEXHOE oOpallleHue, IouTa, Te-
Jjerpad M HEKOTOpbIE OpYTHE.

Bropas momenb pacmpeaeneHus: KOMIIETEHIIUM, COIJIAaCHO KOTO-
poii 3aKOHOJATETbCTBO OTHECEHO K BenaeHUio Penepaliuu, a UCMOTHU-
TeJbHasA JeATeIbHOCTh — K BEAEHUIO 3eMesb, NMPUMEHSIETCS K TaKUM
npeaMeTaM BeJeHMs, KaK TpaxIaHCTBO M YJEHCTBO B OOIIMHE, XM-
JINIITHOE o0ecrieyeHue, AOPOXHas TOJUIUS U Ap.

TpeTuii BapuaHT pacrnpeeseHusl MOJHOMOUNI NeMCTBYET, HANPU-
Mep, B OTHOIIEHWM yCTAHOBJIEHUsS CAHUTAPHBIX TPeOOBAHUI K KypoOp-
TaM, 3eMeJbHOU pedopmbl, TpydoBoro mpasa u 1ap. B atux cdepax
®Denepalivs ycTaHaBIMBAaeT OOIIME MPUHLMIIBI 3aKOHOAATENbCTBA, a
3eMJIM U3AaI0T KOHKPETU3UPYIOIIUME 3aKOHbI U OCYILECTBJSIOT UCIOJ-
HUTENBHYIO AESATEIIbHOCTD.

HaxkoHel, yeTBepThlii BapuaHT — 3TO YCTaHOBJEHHUE WCKIIIOUHU-
TeJbHON KOMIIETEHIIMU 3eMefib B chepe 3aKOHOJATEIbCTBA U UCTIONHE-
HUs 3aKOHOB. OJHAaKO TMOCKOJbKY KOHCTUTYILIMS 3aKpEIuIsieT OOIIyIO
MPE3yMIIINI0 KOMITIETEHIIUU 3€MeJb, CIElUalbHbIX HOPM, OMpPEaesiio-
IIMX UX UCKJIIOUUTEbHYIO KOMIMETEHIINIO, B KOHCTUTYLIMU COACPXUTCS
mano. K wuckiounTenbHOMY BelIEHUIO 3eMeJib OTHeceHa, HaIpumep,
opraHusanus AETCKUX CaloB M JETCKUX JIOMOB.

BoienpuBeneHHbIE MOJEIU TEMOHCTPUPYIOT OCHOBHBIE BapuaH-
Thl pacrnipefieieHUs] MPeAMETOB BEeJEHUSI U KOMIETEHIIMU MexXay dene-
pauMeil U ee cCyObeKTaMU B KOHCTUTYLMSIX 3apyOeXHBIX TOCylapcTB,
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HE HCYEpPIIbIBAsI, pa3yMeeTCs, BCETO CYIIECTBYIOIIETO MHOI000Opa3msl.
PerynupoBaHuio 3TUX BONPOCOB B KOHCTUTYLIMOHHOM 3aKOHOHATEJb-
CTBE OTHEIBHBIX CTPaH MPUCYIIHA CBOM feTanau M OCOOCHHOCTH.

CyOBeKTHl (pemepaliy peaju3yoT CBOI0 KOMIIETEHIIMIO Yepe3 co0-
CTBEHHBIC OpraHbl BJIaCTH M yIpaBjaeHMs. CucTreMa OpraHoOB BJIACTU U
yIIpaBJeHUsI CYOBEKTOB (demepalu peryaupyercs JIMO0O COI3HBIMU
koHcTturyuusamu (Muaust, kpome mraroB JIxammy u Kammup n Cuk-
KHUM), 100 4allle KOHCTUTYLUMUSIMM 3TUX TOCYHapCTBEHHBIX 0Opa3oBa-
Huii (CIA, Mekcuka, Aprentuna, @PT, IlIBeiinapus). ABCcTpuiicKast
KOHCTUTYLIMSI YCTAaHABJIMBAET OCHOBBI CHCTEMBI BJIACTU W YIIPaBJICHMUSI
B 3eMJISIX, 4 KOHCTUTYLIMM 3€MeJIb COAEp>KaT HOPMBI, MOAPOOHO pery-
JIMPYIOIIE MX OPraHU3alUI0 U OeSATEIbHOCTb.

®opma mpaBieHUsT CyObEeKTOB (peldepalluu, Kak MpaBUIO, WUICH-
TU4YHA TOW, 4TO cyuiecTByeT B HeHTpe. Hanmpumep, ecnu CIIA sBnsi-
IOTCS TIPE3UIEHTCKOM PeCIyOJMKOM, TO M IITaThl, COCTaBJSIOIINE
denepalinio, TaKxXe OpPraHM30BaHbI IO MOACIM IIPE3UIACHTCKOM pec-
nyosuku. Hdpyroit npumep — ®PT', koTtopas siBiasieTcs mapjiaMeHTap-
Holi pecny6ukoii. COOTBETCTBEHHO, TOCydapCTBeHHasl BJacTh B ee
3eMJIIX OpraHM30BaHa IO TOMY Xe mpuHiumny. OmHaKO U3 3TOro Ipa-
BWIa ecTb UCKIoueHus. Tak, B ¢deaepaTUBHBIX rocyaapcTBax — MO-
Hapxusx (Kanama, benbrusi, ABcTpanusi) cyoObeKkThl deaepanuid uMe-
0T pecIlyOJIMKaHCKYI0 (opMy IIpaBleHMsI, a B CTpaHax, LIe CYyObeK-
Tl (henepanuy SBISIOTCS MOHapXUSIMM, OpraHM3amusl IHeHTPaJIbHOMI
BJIACTU WMeeT pecnyOnnkaHckue npusHaku (Manaitzusi, OAD).

Bce rocymapctBeHHbIE 00pa3oBaHUS (IITAThI, MPOBUHIMU, 3EM-
JIN, KAHTOHbI), SBJSIOIIMECS WIeHAMM COl03a, KakK MpaBWIoO, HMMEIOT
COOCTBEHHbIE BHIOOPHBIE 3aKOHOAATEIbHBIE OpraHbl. DTU 3aKOHOAATEb-
HbIe OpraHbl MOTYT OBITh KaK ONHOIIAJIATHBIMM, TaK M ABYXMaJaTHBIMU.
B psane ctpan (Mexkcuka, BeHecyana, ABctpusi, IlIBeiiniapusi) 3ako-
HOIaTeIbHBIE OpraHbl BCeX CYOBbEKTOB (beaepalluy SBISIIOTCS OTHOIA-
natHeiMu. B @PI Bce 3emenbHbIe MapiaMeHThl — JIAaHATaru, Kpome
baBapuu, SBASIOTCS OXHOIIAJIATHBIMU.

AHajiornyHass kKaptuHa M B KaHazge, Tie JAByxIajJaTHYIO CTPYyK-
Typy MMeEeT mapjlaMeHT (paHKOSA3bIYHOM mpoBuHLMU KBeOek, a map-
JIJAaMEHThl OCTAJILHBIX MPOBUHIIMI CTpPaHbl SIBJSIOTCS OIHOIAJATHBIMU.
B CIIIA un ABcTpanuu, HaIIpoTUB, BO Bcex IuTaTax (KpoMe HebOpacku
B CIIIA u KBuHcneHaa B ABcTpaiun) oOpa3oBaHbl JByXIajaTHbIE 3a-
KOHOJaTenbHbie coOpaHus. B ApreHTuHe nByxmajiaTHasi CTPyKTypa
nerictyeT B 10 mpoBuHnusax u3 22, a B UHouu — B 5 mratax us 22.

OOBLIYHO OJHOIIAJAaTHbIE 3aKOHOAATEJIbHBIC OpPTraHbl W HUXHSIS
rmajaTa ABYXIAJIaTHOTO IMapjaMeHTa M30MparmTcs TeM K€ CIIoco0oM,
yTo U (emepaabHbIil MapaamMeHT. Ho B HeKoTophix deaepauusix (Ha-
npumep, B CIIA, Kananme, ®PI') rocymapcTBeHHbIE 00pa3oBaHMUSI —
yjieHbl ¢eaepaluyd caMUd YCTaHABJIMBAalOT HOPMbl MECTHOTro u306upa-
TEJBLHOTO IIpaBa, KOTOPOE B OJHMX CTpaHAX MOXET OBITh Ooyee [e-
MOKpaTUYHBIM (HArpumep, ¢ 6ojsee HU3KUM BO3PACTHBIM LIEH30M JJISI
MacCUBHOTO M30MpaTEeJIbHOrO MpaBa), a B APYIMX — MeEHee JeMOKpa-
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TUYHBIM (HallpuMmep, Oyiarogapst BBEACHUIO LIEH3a OCEIJIOCTH), YeM IIpu
BbIOOpax (emepaabHBIX OPraHOB.

KoMmneTeHLMsI, BHYTpEeHHSISI OpraHU3alys 1 Ipoleaypa aesTelb-
HOCTH TTapjIaMEHTOB CYOBEeKTOB (Defepalliy B 1IeIOM aHAJIOTMYHA TOM,
YTO MMeEET MECTO B helepalbHbIX MPEACTaABUTEIbHBIX OpraHax. ¥ Me-
CTHBIX 3aKOHOJATEJIbHBIX OPraHOB OOLIYHO €CTh COOCTBEHHBLIC HaMMe-
HoBaHUs, Tak, Harpumep, B CILIA u B UHOUM OHU UMEHYIOTCS Ae2uc-
aamypamu, B OPI' mu ABctpum — .sandmaeamu, B IllBeiimapum —
KaumoHanvHoiMu coopanuamu u T. 1. Kpome toro, B IllBeitapuu B
HEeOOJIbIINX KAaHTOHAX 3aKOHOJATe/IbHasl BJIACTb OCYIIECTBIISIETCS CO-
OMpaeMbIMM €XETOTHO OOIIMMHU COOpaHUSIMU TpaxkaaH KaHToHa. OHHU
WMEHYIOTCS AaHdeceemaiinde (HEM. — 3eMeJIbHasI, KpaeBas oOmuHa). B
3TOM Cjly4yae BBIOODHBIN MpeACTaBUTEIbHBIA OpraH KaHTOHA JIUIIb ITOM-
TOTaBJIMBACT IIPOEKThI PEIICHUS MIJISI TOr0 COOpaHUSI.

Opransl ynpaBJieHUsI CyObeKTOB eaepallid 00pa3yioTcsi B COOT-
BETCTBUM C TeMHU IIpaBUJIaMHU, KOTOpHIE IIPUCYIIU IPE3UACHTCKUM U
napjaaMeHTapHbBIM (opMaM IipaBieHUS. B Ipe3suaeHTCKMX pecryOn-
kax (CIIA, Mekcuke, ApreHTUHE U JIp.) UCIIOJHUTEJIbHBIN opraH (op-
MUpPYETCsSl BHEIIapJaMEHTCKMM IIyTEM M HE HECEeT OTBETCTBEHHOCTHU
nepea MpeACcTaBUTEIbHBIM OpraHoOM cyObeKTa enepalud 3a CBOIO
pesarenpHocTh. Tak, B CIIIA agMUHMCTpalLIMIO IITaTa BO3IJIABIISIET MU3-
OvpaeMbIii TIpSIMBIMU BBIOOpaMU TIyOepHATop (TONBKO B ImTate Muc-
CHCUIIM OH M30MpaeTcsl BbIOOPIIMKAMM), OTHOIICHMUSI KOTOPOTO C Jie-
TUCJIATypOii IITaTa B IPUHIIMIIE TaKWe Xe, Kak U oTHoueHus [Ipe3u-
neHTa ¢ koHrpeccom CIIIA.

B xanToHax IlIBeiillapuu NMpaBUTEJbCTBO HE HECET MapiaMeHT-
CKOI OTBETCTBEHHOCTH Ilepe] KaHTOHAJIbHBIM COOpaHMEM, €ro IpaBO-
BOI CTaTyC W B3aMMOOTHOIIIEHUSI C BEIOOPHBIM 3aKOHOJATEJIbHBIM Opra-
HOM aHAJIOTMYHBI CTaTyCy WM B3aMMOOTHOILIEHUSIM (denepaabHOro mpa-
BUTEJIbCTBA C TMapjaMEeHTOM CTpaHbl.

B denepaumsax ¢ mapiameHntapHoi dbopmoil ipasnenus (Kanana,
®PI', ABcTpus, HIMsI) UCIOJHUTEIBHBINA OpraH 3eMJIM, IIPOBUHIINU,
mrata popMUpyeTcsl MapjlaMeHTCKUM IMyTeM W HeceT Mepen 3aKOHO-
JaTeJIbHBIM OPraHOM OTBETCTBEHHOCTDH 32 CBOIO NESITeNbHOCTh. CyOBEeKThI
HEKOTOpBIX Takux eaepaluif MMEIOT BbICIIEE TOKHOCTHOE JIMUIIO,
BBIMOJIHSAOIIEe (DYHKIMU TJaBbl 3TOTO TOCYJApPCTBEHHOro oOpa3oBa-
Hus (rydbepHaTop — B mTatax MHauu, 3a UckimoyeHueM 1rata Jxxammy
n Kammup, rme oH uMeHyeTcsl mpe3uaeHToOM, JIeHTeHaHT-TyoepHaTop
B npoBuHLUsAX KaHanel, rybepHaTop — B ABcTpanuu). Tam Xe, rae
Takoe JOKHOCTHOE JIMIO He MPeayCMOTPEHO MECTHBIMU KOHCTHUTY-
UMM, ero (YHKIIMKU BO3JIOXKEHBbI Ha TJIaBy MpPaBUTEJbCTBA CyObeKTa
(enepauuu (Hanmpumep, Ha nMpeMbep-MUHUCTPA B 3eMirsix OPI).

KoHcTuTym HekoTopbIX (peepaTUBHBIX TOCYNApCTB MpeaycMar-
pUBaIOT BO3MOXHOCTH 3aKiaouyeHUs1 cornameHuit (B IlBeitmapun oHu
WMEHYIOTCS KOHKOpAaTaMu) Mexay denepanueii u ee cyobekTaMu Mo
BOIIPOCaM, OTHECEHHBIM K MX KOMMEeTeHUUU. Tak, COrlacCHO KOHCTUTY-
MM ABCTPUM 3aKJIIOUEHUME COTJIallleHuid MexXay (eaepalimeit u 3eMisi-
MU BO3JIOKEHO B 3aBUCHMOCTU OT MX MpeameTa Ha (eaepajibHOe Ipa-
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BUTEJBCTBO WIN Ha (penepanbHble MUHKUCTepcTBa. [Ipu 3TOM cornaiie-
Hus1, 00s13aTeNibHble IS henepasbHON 3aKOHONATEIbHOM BIACTH, Tpe-
OyIoT corjacusi napjaMeHTa W COOJIIOAeHUS MPOLEeaypbl, YCTAHOBJIEH-
HOU 1151 IPUHATUS (hbeaepaabHbIX KOHCTUTYLIMOHHBIX 3aKOHOB. OCHOB-
Hoii 3akoH ®PI mpemycMaTrpuBaeT JOTOBOPHOE COTPYIHUYECTBO
denepalliy 1 3eMeb JIMIIb B 001acTu oOpa3oBaHus U Hayku. B bpa-
3WINA I YCTAHOBJIEHUS COTPYIHUYECTBA MEXAY COI30M U €ro 4je-
HaMM HEOOXOIMMO W3JaHUE JOTOJHUTEJBHOIO 3aKOHA.

Crenyer uMeTb B BUAY, YTO IyTEM 3aKJIOYEHUS] B3aMMHBIX JOI0-
BOPOB U COIJIAIIEHUI KOHCTUTYLIMOHHOE pacIipeaeieHrue KOMIEeTeHIIUN
Mexny (enepanueid U ee cyobeKTaMU U3MEHSITbCS HE MOXKET.

§ 3. TocynapcTBeHHBIl pexXHM

KoHcTuTyIMOHHOE MpaBo 3apyOeXXHBIX CTpPaH COOEPKHUT perjia-
MEHTAIIMIO TPEThEro 3jeMeHTa (hOPMbI TOCYyIapCcTBa — rOCYIApPCTBEH-
HOTO peXHMA, XOTSI U B MEHbIIIEM O0beMe, YeM 3TO UMeeT MecTO B
OTHOIIIEHUM TIEPBBIX OBYX 3JIEMEHTOB (POPMBI IMpaBlIeHUST U (HOPMBI
TePPUTOPUATIBHO-TIOIMTUIECKOTO YCTpoiicTBa. [ocymapcTBeHHBIN pe-
KUM XapaKTepU3yeT TMOpSIoK AeATeJIbHOCTH TOCYIapCcTBa, KOTOPBIN
CKJIaJbIBaeTCsI B pe3yJbTaTe UCIOJAb30BaHUS Pa3JIM4YHBIX (POpM, CIo-
cOo0OB, MPUEMOB U METOAOB OCYILECTBIECHUS TOCYIapCTBEHHOM BJIACTH.
3HaHME 3TOrO 3JeMeHTa (POPMBI roCcylapcTBa MO3BOJSIET OTBETUTh Ha
BONIPOC 00 MCTOYHMKAX TOCYJApCTBEHHON BJIACTU, BBISIBUTH NEHCTBU-
TeJIbHOE 3HAaYeHHWEe TeX WIM MHBIX TOCYIapCTBEHHBIX WHCTUTYTOB, OII-
peoeUTh COOTHOIICHWE OPTraHM3allMOHHO-IO3BOJUTEIBHBIX U MPUHY-
IUTENbHBIX METOAOB B NEATENBHOCTU TOCYyIAapCTBa.

IToHsTHe "rocymapCTBEHHBIN peXUM" MOSIBUIOCh B HayKe KOH-
CTUTYIIMOHHOTO TIpaBa CPaBHUTEIbLHO HENaBHO, TO3TOMY OHO HEIO-
CTaTOYHO pa3paboTaHO B cOAepXaTeIbHOM IUTaHe. B TeueHwe mim-
TEJTbHOTO BPEMEHU TPEThbUM 3JIEMEHTOM (DOpPMBI rocymapcTBa MpU3Ha-
BaJICSl noaumuyeckuil pexcum. B TOTaluTapHOM TOCydapCcTBe, TIie
TTIOpATN3M TTOJIUTHYECKUX MHTEPECOB He MPU3HAETCS W TpaXkmaHCKOe
OOIIIECTBO IO CYIECTBY OTCYTCTBYET, Pa3iWUMe MEXIY TOCyTapCTBEH-
HBIM U TTOJUTHYECKUM PEXUMOM cTupaercs. OgHaKo B JeMOKpaTudec-
KOM OOIIIECTBE C €ro pa3BUTON MOJUTHYECKOW CUCTEMOM MOHSITUE "TO-
CYyIapCTBEHHBINA pexXUM" OTAMYAETCS OT IOHITHUSI "TOIUTUYECKUI pe-
xuM". TTocnenHee siBasieTcs Oojiee eMKKUM IO COAEPXKAHUIO U OTpaxkaeT
MPakKTUKy (GYHKIMOHUPOBAHUS BCEX IMOJIUTUYECKUX HHCTUTYTOB,
BKJIIOYAsl HApsIAy ¢ TOCyIapCTBOM TaKXXe MOJUTUYECKHUE MapTUU, Mac-
COBBIC OOIIECTBEHHBIC OpTraHW3allMM W IBWXKeHUS W Ap. M3ydeHmem
MTOJTUTUYECKNX PEXMMOB 3aHWMAaeTCs cIelraibHas Hayka — IIOJH-
ToJIOTUsI. B 3TOM KOHTEKCTE MOHATHE "TOCYNapCTBEHHBIN peXUM" TIpU-
obperaeT camMocTosiTeJibHOe 3HaueHUe. OHO M3ydaeTcsl TOCyaapcTBO-
BEIYECKMMM HayKaMW W MCIIOJB3YeTCs IUIST XapaKTepUCTUKU (DopM,
CITOCOOOB, TIPUEMOB W METOIOB AESATEIBHOCTH CaMOTO TOCYIapCTBa,
YTO TO3BOJISIET JaTh (PYHKIMOHAJBbHYIO XapaKTepUCTUKY TOCyIapcTBa,
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paccMmaTpuBasd €ro B IMHAMMKE, B IMPOLECCE OCYHMICCTBJICHUA rocyaap-
CTBEHHOW BJIACTHU.

ITlousmue eocydapcmeennoco pescuma

MoxHO naTh cilemymllee omnpeaeieHrue TroCydapCTBEHHOTO pe-
KMMa KakK 3JieMeHTa ¢GopMbl rocydapctBa. I'ocymapcTBeHHbI pe-
JKAM — 3TO OIpeJeJIeHHbI, OCHOBAHHBI HA HOPMAX MpaBa MOPH-
0K JeATeJbHOCTH ((PYHKIIMOHHPOBAHUA) TOCYAAPCTBA, KOTOPbIii
CKJIAIBIBAETCA KaK Pe3yJIbTAT MCIOJIb30BAHMS PA3HOOOPA3HBIX NMpH-
€MOB, Crioco00B, (hOPpM M METOIOB OCYIIECTBJIEHHS TOCYIAPCTBEHHOM
BJIACTH.

Tl'ocymapcTBeHHBIN pexXuM — Haubojiee M3MEHYUBBIN, Haubojee
MOJBWXHBIN 371EMEHT (hOpMBI rocygapcTBa. TeM He MeHee BBIOOp TeX
WY WHBIX (pOpM, METONOB, CIMIOCOOOB M MPUEMOB OCYLIECTBIECHUS TO-
CyJIapCTBEHHOU BJIACTU HE SIBJISIETCS npouaBogbHbIM. OH OINpeaenseT-
Csl KaK COBOKYITHOCTbIO BHEIIHUX IO OTHOIIEHUIO K TOCyAapcTBY (ak-
TOPOB (3KOHOMUYECKHUX, COLMATIbHBIX, UICOJOTMYECKUX U JPYTUX), TaK
U BHYTPEHHUX (HaKTOPOB OpraHu3alMu camMoro rocyaapcrtsa (ero ¢op-
Mbl MPaBJICHUS, TEPPUTOPUATBHO-MOJUTUYECKOTO YCTPOMCTBA, OCO-
OeHHOCTEl MOCTPOECHUSI TOCYIapCTBEHHOTO MeXaHu3Ma W 1p.).

l'ocymapcTBeHHBI peXXUM OTpaxkaeT MPaKTUKY TOCyAapCTBEHHOM
NIeSITEIbHOCTU, TIOBCETHEBHOTO OCYIIECTBIEHUSI TOCYJapCTBEHHON Bia-
CTU. DTOT 2jIeMeHT (opMbl rocyaapcTBa Haubosiee UYTKO pearupyer
Ha M3MEHEHMUS MOJUTUIYECKON OOCTAaHOBKM B OOIIECTBE, YeM OOBSICHS-
eTCsl ero CpaBHUTEJbHO cJjiabasi TpaBoBasi perjaMmeHTalus. TeMm He
MeHee HauOoJiee BaXXHbIE CTOPOHBI TOCYJAPCTBEHHOTO peXUMa 3aK-
perieHbl B KOHCTUTYLIMSX M HMHBIX HOPMATHMBHBIX aKTax (MCTOYHUKHU
TrOCYIapCTBEHHOW BJACTU, NMPUHIIUMNBI MOCTPOCHUS M JAEATEIbHOCTHU
rOCyJapCTBEHHOTO arlnapaTta, YpOBEHb MOJUTUYECKOU CBOOOABI B 00-
mectBe). Eciu aedaresbHOCTh rocyaapcTBa, UCMOJIb3yeMble UM (POPMbI
A METOMBI, U30MpaeMble TIPUEMBI U CITOCOOBI UMEIOT MTPAaBOBOE OOOCHO-
BaHWE, TaKOW TOCYNapCTBEHHBIA PEXWM IPU3HAETCS JIeTaJbHBIM; OH
JISTUTUMEH, T. €. 3aKOHEH B IJla3aX TpaXxJaH [JaHHOTO TOCYAapcCTBa.
HanpoTuB, HENETMTUMHBIN TOCYIApPCTBEHHBIA PEXWM OTHOBPEMEHHO
SIBJISIETCSI U HeJIeTaJIbHbIM, MOCKOJbKY OH (hopMupyercss U QyHKIIMO-
HUPYET BOMPEKMU IEUCTBYIOIIMM IIpaBOBBIM ycTaHOBieHusM. Henern-
TUMHBIA TOCYIaPCTBEHHBIN PEXUM OCHOBBIBA€TCSI HE HA MpaBe, a Ha
CUJIe, OTMOPOI €ro SIBJISIETCSI HACWINE, 0OOCHOBBIBAEMOE HE IMPABOBBI-
MU, a MHBIMU JOBOJAMU (MOJUTUYECKUMU, WUIEOJOTMYECKUMU, DEu-
TMO3HBIMU M T. I.). HeJlleruTuMHBIM ciienyeT Mpu3HaTh U TaKOM TocCy-
JAPCTBEHHBINA PEXUM, IIPU KOTOPOM NEATEJIbHOCTh TOCYAapCTBa IIPO-
TUBOPEYUT WJIM BBIXOJUT 33 PAMKU YCTAHOBJIEHHBIX B KOHCTUTYLIUW
WIA B WUHBIX HOPMATWUBHBIX aKTaxX MOJOXEHWN. JlermrumHbli rocynap-
CTBEHHBIA PEXMM — 3TO BCEIla MPaBOBOM PEXHUM, ITOCKOJBKY TIOCYy-
JIAPCTBO TIPU 3TOM PEXKUME MOXKET OCYIIECTBJSAThH CBOU IOJTHOMOYUS B
OYEPUYEHHBIX 3aKOHOM paMKaxX IOPUINYECKOU Mpoueaypbl U M30WpaTh
JI0O3BOJIEHHbIE HOpMaMu TpaBa (OPMbl U METOMbl CBOEN AESTEbHOCTH.
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[To3TOMy JIETUTUMHBII TOCYAapPCTBEHHBIN pEeXUM TpearosaraeT Halu-
yye MpaBOBOUM TOCYAapCTBEHHOCTH.

HeneruTuMHbIi rocynapCTBEHHbBI PEXMM — 3TO TIPEXIe BCEro
Henpaeosoli pexuMm. Ha mpakTuke 3TO 03HayaeT HUYEM HE CTECHEH-
HBII MPOM3BOJ TOCYyJapcTBa M €ro areHToB. HelerumTuMHBINM rocymap-
CTBEHHBI PEXUM YacTo SIBJISETCS y3ypHnaTOPCKUM, UYTO MOApazyMe-
BaeT KakK MPOTMBO3aKOHHbBIN 3axBaT BjacTW (MyTeM 3aroBopa, BOCCTa-
HUsI, MsITeXa, BOEHHOTO IMepeBOpoTa U T. I1.), TaK M MPOTHMBO3aKOHHOE
€€ OCYIIEeCTBIeHUE (IMKTATOpCKUE PEeXUMbI B Joboil dopme). Jlern-
TUMHBIN TOCYIapCTBEHHBIN PEXUM MOXET TpaHC(HOPMUPOBATLCS B He-
JIETUTUMHBIN, €ClM MMEeT MECTO HE3aKOHHOE MPHCBOEHUE BJACTHBIX
TOJTHOMOYMI BBICIIMMU JOJDKHOCTHBIMM JIMLIAMK (OpraHamMu) WU Tpe-
BBIIIIEHUE 3TUX MOTHOMOYM. M3BECTHBI ciyyan, B TOM YMCJIE U B HO-
Belilell TMOJMTUYECKONH WCTOpPUU, KOrga TIjaBa TocylapcTBa, Oyaydyu
JIETUTUMHO M30paH Ha CBOM TMOCT B XOJe BCEOOLIMX BbIOOPOB, B Najib-
HellleM Hapyllladl KOHCTUTYIIMOHHBIE YCTAaHOBJIEHUS W IpeBpalaics
B OuKTaTtopa. ['mTiep mpulnen K BJIACTA BIIOJHE JIETaJbHBIM IIyTEM,
Mocje 4ero oH JUKBUAUPOBAJ AeMOKpaTUYeCKUil pexxuM Belimapckoit
pecnyoauKu.

YPOBeHb JISTUTUMHOCTU TOCYIapCTBEHHOTO pexXuma oTpenessieT-
Cs CTETeHbIO HApOMHON MOmIepXKH. [103TOMY pemalomum IIs Xapak-
TEPUCTUKHN TOTO WM WHOTO TOCYTApCTBEHHOTO peXMMa SBISIETCS OII-
peneneHue ucmoyHuka (OCHOBBI) @iacmu, TIPUHAMJIEXKUT JIU TOCymap-
CTBeHHasl BJIacTh Hapony (IOPMONYECKU U (haKTUIECKHU), OTpeaeIeHHOMY
COIMAIBHOMY CIIOI0 (KJIaccy) WUIM OTHOMY JIMIY (MOHapXy, OTUKTaTOPY
U T. n.). CoBpeMeHHOe KOHCTUTYIIMOHHOE MPaBO MCXOAUT U3 TOTO, 4TO
HauOOJIbIIeH JISTUTUMHOCTBIO 00J1afaeT TOT TOCYAapCTBEHHBIN PEXUM,
B KOTOPOM HauboJsiee TOJHO PEaTu30BaH MPUHUUN HAPOOHO20 cygepe-
Humema. B 3aBUCHMMOCTH OT TOTO, HaCKOJIBKO TIOJIHO peaju30BaH 3TOT
TIPUHIINII, BCE TOCYIapCTBEHHBIC DPEXMMBI TOAPA3NCIAIOTCS Ha Je-
MOKpATHYECKHEe W aBTOpUTApHBIEe. [lepaviii XapaKTepu3yeTcsl BBICO-
KUM YpOBHEM IOJMTUYECKOM CBOGOIBI B OOINECTBE, MOJUTHYECKHM
TITIOPAIM3MOM, HWAEOJOTMYECKMM MHOT000Opa3reM, YBaXeHUEeM OCHOB-
HBIX TIpaB M CBOOOM YejloBeKa W T'pakIaHWHA, 6M0opoli — OTPaHNICHU-
€M WM MOJHON TUKBUIAIIMEH MOJIUTUYSCKUX (2 HEpEeIKO U BCEX MHBIX)
MpaB U CBOOON, yTBep:KAeHMEM TOCIIOACTBA ONHON MapTUU W OJHOM
WICOJIOTUH, ITUPOKUM IPUMEHEHWEM KapaTedbHBIX Mep MPOTUB WHa-
KOMBICTISIIITHX.

Jlemoxpamuueckuil eocyoapcmeeHHblil pedcum

I'maBHasg OCOOEHHOCTb AEMOKPATUYECKOrO TIOCYIapCTBEHHOIO pe-
KMMa COCTOMT B TOM, 4TO (DOPMMPOBAHUE IMOJUTUYECKON BOJIM, JIexkKa-
ieil B OCHOBE JeSITeIbHOCTA TOCYIapCcTBa, WIeT "CHU3Y BBEpX', T. €. OT
WHIWBUIOB M TPaKIAHCKOrO OOINeCTBA K TOCYITAPCTBEHHBIM HHCTUTY-
TaMm, MPUHUMAIOIIUM ITOJUTHYECKKE peleHust. TakuM o0pa3oM, JeMOK-
paTUYECKUII TOCYIapCTBEHHBIA DPEXUM IIPEAIOIAraeT WUpoKoe u He-
npeMeHHoe yuacmue Hapooa 6 YnpaeieHuu deaamu 20cy0apcmed.
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KoHctutyiimm abcomoTHOrO OONBIIMHCTBA 3apyOeXHBIX TOCYIAapCTB
3aKPEIUISIIOT  MPUHAOAEIHCHOCMb 20CY0apCMBeHHOU 8AACMU  HAPOOY:
TOJIBKO HapoOJ NPM3HAETCs €€ HOocuTeldeM M obOiamaTteneM. Tak, B CT. 3
Konctutyuun ®@panuyu 1958 r. roBOpUTCS O TOM, YTO "HaLMOHAJIbHBIM
CYBEpEHMUTET IMPUHAMICXKUT Hapoay'. AHaJorM4Has (QopMyIMpOBKa
cogepxutcsd B cT. 1 Koncruryuuu Utanun. OcHoBHo# 3akoH ®PI moxn-
YepKMBAaeT, 4YTO "BCS TOCYIAapCTBEHHAs BJIAaCThb MCXOAUT OT Hapona"
(4. 2 c1. 20). D10 O3HAYAET, YTO JI00As BIACTHh HOJKHA MMETHh CBOUM
WCTOYHUKOM BOJIIO Hapo1a; MPOTUBO3aKOHHBIM, aHTUKOHCTUTYLIMOHHBIM
SBJISIETCH J1I00as TMOMBITKA y3ypNaluuy BJIACTH — HE3aBUCHUMO OT TOrO,
WCXOOWUT JIM OHA OT OIpPENeJIeHHOIro cios (Kjacca, TPYIIIbl) WA OT
OTIEJbHOUN JIMYHOCTHM, — PAaBHO KaK M €€ HEe3aKOHHOE yJep>KaHUe.

JericTBusa M000r0 TOCYJAPCTBEHHOIO OpraHa, JIIo0Oro JOKHOC-
THOTO JIMIA JOJKHO OBITh OCHOBAaHO Ha SICHO BBIpaX€HHOI BOJie Ha-
poma. DTa BOJSA MOXET HIPOSBIATHCS HEMOCPEACTBEHHO (IIPsSMO) Ha
pedepeHAyMe WIM Yepe3 rojlocoBaHMe Ha BbIOOpax. OHa MOXET IIpO-
SIBJSITbCSI Y OIOCPENOBAHHO — Yepe3 KOHTPOJIb MCTIOJTHUTEILHOM Bia-
CTU IIPEICTaBUTEIbHBIMU YUpexXaeHusMu. Haauuue neMoKpaTudecKoi
JIETUTUMAIMM — 00s3aTeIbHOE YCJIOBME HAameJeHHUs TOr0 WM HHOIO
OopraHa TOCyJapcTBa WM IOJDKHOCTHOTO JIMIIA BJIACTHBIMU TIOJTHOMO-
YUSIMHU. DTUM OOBSICHSIETCSI, B YACTHOCTH, TO, MOYEMY TaKHe TOJIHOMO-
YMsI OTCYTCTBYIOT MJIM CUJILHO OIpaHUWYEHBI y TJIaB TOCYIapCTB B I1ap-
JJaMEHTapHBIX pPEeCIyO/JIMKax M IapjaMeHTapHBIX MOHApPXUSIX: MPUYM-
HYy cJIefyeT MCKaTh B HEJOCTATOYHOI TEeMOKPAaTUIECKON JIETUTUMAIINMN.

Hoeiinvim ¢ynoamenmom neMOKpaTUYECKOIO TOCYIapCTBEHHOTO
peXxuma SIBJISIETCS JoKmpuHa noaumu4eckoii c6ob6odsi. OHa JEXUT B
OCHOBE COBPEMEHHOM TPaKTOBKU OOIIECTBEHHOTO M TOCYHapCTBEHHOTO
nmoroBopa. OTHeNbHO B3ATHIM M CYBEePEHHBIN MHAMBHI CYIIIECTBYET IIep-
BUYHO, HE3aBMCHMO OT COLMAIbHBIX M MOJUTUYECKMX CBI3Ei, a rocy-
JapCTBO BO3HUKAeT U (DYHKUMOHHMPYET B pe3yJbTaTe BOJECU3bIBIIC-
HUs 3TUX WHAWBUAOB, KOTOPHIE BIIpaBE€ CaMOCTOSITEILHO pacIIops-
XKaThCs CBOEH M3HAYaJbHOM CBOOOMOI M JOOPOBOJIBHO COIIAIIATHCS HA
ee orpaHuyeHue. JleMoKpaTUYeCKMii TOCyIapCTBEHHBIN pEeXUM YycTa-
HaBJIMBAETCSI UMEHHO TEMM, KTO €My ITOTOM MHOAYMHsIETCS. 3amadya ro-
CyIApCTBEHHOI BJIACTH IIPM TAaKOM pEXHME COCTOUT B TOM, YTOOBI
COIJIaCOBaTh MPUHIIUI WHAWBHUIYyaJIbHOM CBOOOIBI CO CBOOOIOI BCETO
HapoJa, BBICTYMAIOIIEro B JIMIE TOCylAapcTBa B KayecTBE €IUHOTO
KOJIJIEKTHUBA.

B mpaBoBoMm miaHe cBoOOma IMOHMMAETCS M peajn3yeTcs KaK He-
3aBUCUMOCTD JIMYHOCTH B €€ YOeXKIEHUSIX M JCKHCTBUSIX OT MaBICHUS
n3BHE. 37eCh CAeayeT MMETh B BUAY, YTO B JAHHOM cCJliy4ae peuyb UIET
0 KOHKPETHBIX HOCHUTEJISIX TAKOro JaBjicHUs (TOCyIapCTBEHHBLIX Opra-
HaX, JOJDKHOCTHBIX JIMIIAaX), a He 00 OOIIMX OOCTOSTENbCTBaX (TSKE-
JIoe SKOHOMUYECKOE TIOJIOXKEHUE, OTCYTCTBME PadOTHI M T. IL). I'paxk-
JaHWH B JIEMOKPaTUYECKOM OOIIECTBE CAMOCTOSITEIbHO (DOPMYIUpyeT
MOTHUBBI CBOECTO TOBEICHUS, a He IOoJydyacT IpeAlMcaHus WM yKa3a-
HUSI OT BHEIIHEW BJIaCTU, Oyab TO BJIACTb TOCYHApCTBa, MapTUM WU
WHOM OpraHu3allum.
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[TpyHUMN WHOIWMBUAYATBbHOW CBOOOMBI MAaTepUaIU3yeTCs B TIpaBe
U cBOOOIE y4yacTusl IpaXJaHWHA B ONpeIeeHUM OOIIECTBEHHOTO U
rOCyIapCTBEHHOro cTposi. [yisi Toro 4yToObl caeilaTh TaKoe ydyacTue
peadbHBIM, TOCYIAapCTBO YCTAaHABIMWBAET, OOECNEUYMBAET U TapaHTU-
PYET OCHOBHBIE MpaBa W CBOOOMBI TpaxkiaH, B TOM YHUCIe U30MpaTeb-
HOEe TIpaBO, MpaBO JOCTyNa K TOCYyJapCTBEHHBIM MOJKHOCTSIM, CBOOO-
Iy MHEHUU 1 yOexJIeHUil (BKiouast cBoOOmy Teyatu u MHdopManum),
cBoOoay coOpaHUil U 0ObEIUHEHUA.

CopepxaHue IEeMOKpPAaTUYECKOU obueil 6oau, KoTopass HopMu-
pyeTcs myTeM CBOOOJHOTO Y4YacTWsl TpaXHaH, HE SIBISIETCS MOCTOSTH-
HBIM Y OTPaXaeT MOUCK BEPHBIX PELICHUIN HAa TOCYIAPCTBEHHOM YPOB-
He. HaxoxneHue Takmx pelieHuii HEBO3MOXHO 0€3 y4acTUsl MOJUTH-
YEeCKMX MapTUil, KOTOPbIE BHICTYMAIOT MOCPEAHUKAMU MEXIY BIACThIO
W HapoJOM, CIOCOOCTBYSI (POPMUPOBAHUIO €ro MOJIUTUYECKOW BOJU.
[MoaTOoMy BaXkKHEWUIIUM HPUSHAKOM O0eMOKPAMUYECK020 20Cy0apCcmeeH-
HO20 pedcuma SIBJISIETCSI MHOTONAPTHIHOCTh, HaJIUYUE TapTUid, MpU-
JNEPXKUBAIOLIMXCS PA3JIUYHON TOJUTUYECKOU U UAEOJOTMYECKOU Opu-
€HTAllMM, ONHAKO WMEIOIIMUX paBHbIE TpaBa B Oopnbe 3a ydacThe B
VIIPAaBJIECHUU JeJlaMU TOCYIapCTBa.

K 4gucny napyrux nmpuszHakoB JA€MOKPaTUUECKOTO TOCYIapCTBEHHO-
TO peXuMa MOXHO OTHECTH CJIEAYIOIIWe: MOCTPOEHUE TOoCyIapCTBEH-
HOT0O MexaHu3Ma W ero (PyHKIMOHMpPOBaHHWE HAa OCHOBE MNPHUHIMIA
pasnesieHHsl BJACTEd HA 3aKOHOIATEJbHYIO, UCIIOJHUTEIbHYIO M Cy-
JIeOHYI0: CYIIECTBEHHYIO POJIb MPEICTABUTEILHBIX YUpeKIAeHmii, (hop-
MHpPYEMbIX HA OCHOBE BCEOOIIMX BbLIOOPOB M HA/EJEHHBIX PEAJIbHbBI-
MM MOJTHOMOYHSIMA B OCYIIECTBJICHHH FOCYIaPCTBEHHOI BJIACTH, MPH-
3HAHWe U TI0CJIeIoBaTeIbHOE MPOBEIeHNE B pa0OTE roCcy1apCTBEHHOTO
arnrmapaTa NPUHIMINIOB KOHCTUTYIIMOHHOCTH U 3aKOHHOCTH NpPH CO-
OJII0ICHUM BEpPXOBEHCTBA KOHCTUTYIIMH.

JeMoKpaTu4ecKuii TOCYJapCTBEHHBI PEXWM MOXET COYETaThCs
C pa3uyHbIMU (opMaMu MpaBIEHUS: MPe3UOeHMCKOU UAU NapAaMeH-
mapHoil pecnybaukoil, a TakKXe C napaameHmapHoil moHapxueil. Taxk,
HecMOTpsl Ha pasnuuue Gopm npasieHus B PPl u B Utanum (mapna-
MEHTapHble pecnybiinku), B Mekcuke M ApreHTuHe (Mpe3ugeHTCKUE
pecnyosnviku), B MUcnanuu u fAnonuu (mapjaMeHTapHble MOHApXuu), B
9TUX CTpaHax CYIIECTBYET JAEMOKPAaTUYECKMUI TOCYAapCTBEHHBIN pe-
xuM. BMecTe ¢ TeM Takoif pexXuM MaJlo COBMECTUM C AYaJMCTUYECKOU
MOHapxueii, He ToBOps yxXe o0 abcomtoTHoi. CrenyeT, npaBaa, UMEThb
B BUAY, YTO HaJuuyue pecrnyOJMKaHCKOUW (OopMbl MpaBieHUs camMo MO
cebe ellle He SIBJISIETCS TapaHTUEH CYIIEeCTBOBAaHUS AEMOKPAaTHUYECKO-
ro rocynapcTBeHHoro pexuma. KoMMyHUCTHMYECKHE TocylaapcTBa
(KHAP, Ky6a) saBinsiroTcsl peciy0JIMKaMy, OQHAKO CYIIECTBYIOIIME TaM
peXMMbl HUKaK HeJb3s Ha3BaTh AeMOKpaThuuecKMMU. OTCYTCTBYET 3TOT
peXUM U B TeX pecnyOjiMKax, KOTOpbIe OCHOBBIBAIOTCS Ha 3KECTKUX
penurno3Hbix npuHuumnax (Mpan).

Yro kacaercsd ¢oOpM TocylapCTBEHHOIO YCTPOMCTBa, TO Tpeln-
TMOYTUTEIIBHOM C TOYKU 3PEHUS NEMOKPATUYECKOU OpraHu3aluu Bjac-
TU SBJISIETCSI hedepamuenas gopma eocyoapcmeeHHo20 yCmpoiicmed.
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OHa mpucyllia, HampuMmep, TakKuM JAEeMOKPAaTUYECKUMM TOCyAapCcTBaM,
kak CIHA, IlIseiinapusi, ®PI'. B To Xe Bpems meMOKpaTU4YeCKUIi
peXHM MOXET CyIecTBOBaTb M B YHUTapHBIX rocymapctBax (PpaH-
uust). Ho mokaszaTtesabHO, 4TO Tpoliecc 1eMOKpaTu3aluy TocyaapcTBEH-
HOTO YIIpaBJIEHUs BEAET OMHU roCylapcTBa K MPeoOpa3oBaHUIO U3 YHU-
TapHbIX B (deneparuBHbie (benbrust), a gpyrue — K HOpMHUPOBAHUIO
PETMOHANIBHON CTPYKTYpPbl, OCHOBAaHHON Ha IIMPOKO aBTOHOMWU BXO-
JSIIMX B BTO TOCYIapCTBO TeppUTOpUalbHbIX oOpa3oBanuii (Mtanus,
Hcnanus).

HcTopuyecku CIOXWIUCH 08¢ PA3HOBUOHOCMU OeMOKPAMUHECKO-
20 20CYO0apcmeEeHH020 pedcumMa: pedcum AubepanvHoll deMokpamuu U
pexcuM coyuanvroi demokpamuu. Paznuuus MexXay HUMU KpOMOTCS B
XapaKTepe B3aMOOTHOIIIEHUI rocyaapcrBa ¢ obiiectBoM. JInbepain-
HbIIl TOCYIAPCTBEHHbII pexkuM cHOopMUpOBaJICS B XOAe Oyp>Kya3HbIX
peBostouuii B psane crpaH 3anamgHoir EBporbl 1 CeBepHOUl AMEpPUKU.
Jns Hero xapakTepHO OrpaHUYEHUE POJU TOoCyAapcTBa aIMUHUCTpa-
TUBHO-TOJULEUCKUMU (DYHKIIMSIMU, HEBMEIIATEIbCTBO B 9KOHOMUYEC-
KYI0O U COIIMAJIbHYIO XU3Hb 00IllecTBa. JIMllIeHHas! MOAAEPXKKU CO CTO-
POHBI TOCYAapCTBa, OCHOBHAsI Macca HacejJeHMsl pedbiBaja B COCTOSI-
HUU SKOHOMUYECKOW HYXIbl U KYJIbTYPHOW OTCTaJlOCTHU, YTO HE
TO3BOJISITIO €U peaibHO y4acTBOBAaTh B OCYIIECTBICHUU TOCYIapCTBEH-
Hoil BiacTu. [losTomy JMOepalibHBIN TOCYTapCTBEHHBIN DPEXUM OI-
paJicsl TOJIbKO Ha MMYIIIME CJIOM HAaceJeHUs], COCTABJSIBILIME MEHbBIINH-
CTBO oOulecTBa. BciieacTBue 3TOro neMokparuyeckue mpaBa U CBOOO-
JIbI, TIPOBO3IJIAIIEHHBIE B KOHCTUTYLMH, IMpUOOpeTann (hopMalbHbII
XapakTep, YTO BBI3BIBAIO PACTylIee OTUYXKIEHUE MEXKIY BIACThIO U
HaponoMm. Ilox BausiHMEM OypHBIX MepeMeH B OOIeCTBEHHO-TOIUTH-
YECKOM XU3HU JMOEpaIbHbIii TOCYIapCTBEHHBIN PEXUM YCTYIUI Mec-
TO PeXMMY COLMAJIbHON NeMOKpaTUM, YTO HAIIUIO OTPaXkKeHUE B KOH-
CTUTYLMSIX Psifla TOCYIapCTB, MPUHSTHIX IOCJIE BTOPO MUPOBOI BOIi-
el (Mranus, ®PI, Ilopryraaust m np.). TocymapCTBEHHEBIN peRHM
CONMAJIBHOM JIEMOKPATHM O3HA4yaeT, YTO TOCyIapCcTBO B CBOei Aesi-
TEeJIbHOCTU PYKOBOACTBYETCSI MHTEpEeCaMM BCEro OOIeCTBa, CTPEMUT-
¢Sl TIOBJIUATH Ha paclipelieieHne S5 KOHOMUYECKUX OJar B Ayxe MPUHIIM-
MOB CIPaBeIJMBOCTU, OOECNeYMB KaxXJIOMy OOCTOHHOE 4YejoBeKa Cy-
mectBoBaHre. ColMaTbHO OPUEHTUPOBAHHOE TOCYNAPCTBO MOJb3YyeTCs
TOJIEPXKKO cO CTOpOHBI oOIlecTBa. PacTtyiiee 6jarococrossHue oc-
HOBHOI1 Macchl HaceJIeHUsI YBeIUYMBaeT MOTPEOHOCTh B COLMATbHON U
MOJIUTUYECKON CTaOUJIBHOCTH, Ha MOCTHMXXEHWE KOTOpOW W HalpaBiie-
Hbl YCUJIMS TOCYAapCTBa.

Asmopumapnuiii  20cyoapcmeenHsii  pexcum

ABTOPUTAPHBINA TOCYAAPCTBEHHbI PEXHM XapakTepusyeTcs
npeK/ie BCero JUMKBUAALMENH WK Pe3KUM OrpaHHYeHreM MPaB U CBO-
001 rpaxknaH, B TOM YHMCJIE CBSI3aHHBIX C UX yYacTUeM B JeJiaX Trocy-
JapCcTBa, OTKA30M OT JE€MOKPATHMYECKMX MPUHIMIIOB M NPOLEILYyp
JIeITEJIbHOCTH TOCyJapCTBa, ONOPOMd HA CWJIOBbIE METO/bI pelIeHus!
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3a/1a4 rocyAapCTBEHHOro ynpasjienusi. @opMupoBaHue TTOJIUTHYECKOI
BOJIM, JieXallleii B OCHOBE TOCYJAapCTBEHHBIX pElIeHWi, MIET "CBepXy
BHU3", YTO MPAKTUYECKMW MCKIIOYAET yuyeT MHEHUS] Hapoja.

ITpu aBTOpUTAPHOM TOCYNApPCTBEHHOM pPEXUME OTpaHUYUBAETCS
MO0 TIOJIHOCTBIO 3aIpeliaeTcs BCsSKash OMIMO3WINSI, YTO WCKIIOYAET
HOPMAJIBHBINA IUANOT MEXAY BJIACTHIO WU HAPOJOM W TMPEBPAINAET MPO-
BO3TJIAIIIEHHBIM TIPUHIIAI "HApPOIHOTO CYBEepeHUTeTa" B UMCTYIO (pop-
MaJIbHOCTh. Hepeako 3aKOHOAATeJbHO 3aKPEMsieTCss MOHOIOJbHOE
MOJIOXXEHUE OJHON MapTWUM, KOTOpasi HE TOJNBKO SIBJISIETCS] MPABSIIEH,
HO ¥ TIO CYIIECTBY MPEBPAIIAETCS B COCTABHYIO YaCTh MEXaHU3Ma TO-
CYIapCTBEHHOM BJIACTH.

K npu3Hakam aBTOPUTAPHOTO TOCYAAPCTBEHHOTO PEXWUMa MOX-
HO TaKXX€ OTHECTU CJICAYIOIIME: JUMKBHIAAIMIO HEHTPAIbHBIX M MECT-
HbIX NPEICTABUTEJIBHBIX OPraHOB WJIU TpeBpallleHUe UX B MapUOHE-
TOUHBIE YUPEXKIEHUsI: 0TKA3 OT NPUHIMIA "pa3jiejieHus Baacreii”,
pe3Koe yCHieHHe POJH MCHOJHUTEIbHOW BJIACTH, COCPEeNOTOYEHHUE
TMOJITHOMOYMIA 1O YNPABJEHUIO TOCYJAPCTBOM B pykKax (hopMaIbHO
JIETUTAMHOIO TIJIABbI IOCYJApPCTBA WM MPABUTENLCTBA, WA HeJIeTH-
THMHOTO OpraHa (XyHTbl, BOCHHOTO KOMUTETa U T.Il.) M €ro IaBbl,
WA BOBCE HE 3aHMMAIOLIET0 HUKAKUX TOCYJAPCTBEHHBIX JOJIKHOC-
Tei IJIaBbl MPABAIIE NMAPTUM; OTKA3 OT NMPUHIIANOB KOHCTUTYIIHOH-
HOCTU M 3aKOHHOCTU ((DOpPMaAJILHO JIeUCTBYIOIAsd KOHCTUTYLIUSI MPU-
oOpeTaeT MpU 3TOM UYKUCTO NEeKOPAaTUBHBINA XapaKTep); IMPOKOe TpH-
MEHEHHUe KapaTeJbHbIX Mep (B TOM YHCJie U BHE CylIeOHOI MpolLenyphl)
MPOTUB BCSIKOTO HE COBIAMAIONIETO C OMUIIMATbHOW TOYKON 3peHUS
WHAKOMBICJIWSI, YTO TIpPEAIioJiaracT pe3Koe BO3PACTAHME penpecCHB-
HOro anmapara.

ABTOPUTApHBIN TOCYIAPCTBEHHBIM PEXXUM MOXKET YCTaHaBIMBAThCS
KakK MpU MOHapXWyecKoM, Tak M MpU pecryOIuKaHCKO ¢opMe MpaB-
JIeHUsI, OfHaKo, Oyayuyd OTpUIIAHWEM IPUHIIMIIOB IapjlaMeHTapu3ma,
OH He coIylacyeTcs HM C TapiaMeHTapHO MOHapxueil, HU ¢ mapJia-
MEHTapHO# pecrybaukoil. BeaencTsue oTpuliaHus MpuHIMNa "pasje-
JIEHUS BJacTeil" 3TOT peXXrUM HECOEIUHUM C KJIaCCUYECKUM BapUMaHTOM
Mpe3uIeHTCKON pecnyonuku. Yaine Bcero asmopumaphuvie eocyoap-
CIMBEHHbIE PeCUMbL NPEMeEeHOYIOm HA KOHCMPYUpPO8aHue c80ell camo-
ovimHoil gpopmet npasnenus (Hanpumep, Pecnyonuku CosetoB B CCCP).

ABTOpUTapHbIE TOCYJAPCTBEHHbIE PEXUMbl HE COIIACYIOTCS M C
MOMJIMHHO (helepaTUBHBIM TEPPUTOPUATBHO-TIOJUTUYESCKUM YCTPOM-
CTBOM, XOTSI HOMHUHaIbHO ¢eaepanuss MoxeT coxpaHsaTbcs (CCCP,
YCCP, COPHO). OcnabneHue XeCTKOro agiMUHUCTPATUBHO-IIOIULICH -
CKOTO KOHTpPOJISI OOBIYHO TPUMBOAUT TMOMOOHBIE TceBaodenepauum K
Kpaxy.

ABTOpUTApHBbIE PEXMMBI XapaKTepU3yIOTCS MHJIMTAPU3ALUEH
roCcyIapCTBEHHOTO aNMapaTa, YCHUJIEHHEM BJIMSHHUA TUNepTpodupo-
BAHHOIO BOEHHO-TIPOMBIILIEHHOTO KOMILIEKCA Ha (hopMHUpOBaHHE W
npoBeJeHue BHYTPEHHE M BHeIIHell MOJMTHUKM rocynaapcTBa, UTO
00BSICHSIETCS MPUPOMAON ITOr0 pexXuma, YCIOBHMEM BBIXKMBAHHUS KOTO-
poro siBiaseTcs MU O BpaxkaeOHOM BHeIIHEM OKpyxxeHuu. KpaitHei
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¢opMoOIi aBTOPUTAPHOTO pEXMMa SIBISIOTCS TOTaJMTApHBIC PEXUMBI
GaIIUCTCKOro MJIM KOMMYHHCTHMYECKOIOo ToJyika. TorajaurapHbli ro-
CYJIApCTBEHHbI peXHUM O3HAayaeT: MOJIHOE 3allpellleHuEe JIIOOBIX .0m-
MO3ULIMOHHBIX CYIIECTBYIOIIEMY PEXUMY ITapTU ¥ OpraHu3alMii; Ipe-
BpallleHWe IIpaBslileil MapTUM IO CYIIECTBY B COCTaBHYIO 4YacTh TO-
CyJAapCTBEHHOI'0 MeXaHHW3Ma BJIACTH, CpallliBaHUE MNApPTUHHOTO WU
TOCyIapCTBEHHOI'O amnmnapaTroB; OOLIYI0 HerapaHTUPOBAaHHOCTh (DOpMasib-
HO IIPOBO3IJIALIEHHBIX IIPaB U CBOOOM; IIMPOKOE IIPUMEHEHUE TTOJIUTHU-
YECKOIro Teppopa IMPOTUB MHAKOMBICISIINX; IPUHMXKEHHOE IOJ0XKe-
HUE Cyla B TOCyJapCTBEHHOM MeEXaHU3ME.

ToTtanuTapHbIii TOCYTapCTBEHHBIN PEXMM BeAeT K YCTAHOBJICHUIO
KOHTPOJISL 32 BCEMM CTOPOHAMMU OOILECTBEHHOM XU3HU U (DAaKTUYECKOI
JIMKBUJALUU TpaxgaHckoro obiiectBa. I'ocymapctBo Oeper Ha cebs
PYKOBOJICTBO 9KOHOMMUKOM, ITOABEPraeT XXeCTOoYauIllel periaMeHTaluu
JIYXOBHO-HPABCTBEHHYIO KM3Hb OOIIECTBA, BMEIIMBACTCS B YaCTHYIO
KU3Hb rpaxiaaH. JIMKBUoaus MHCTUTYTa YaCTHOM COOCTBEHHOCTU CTa-
BUT WHIVBHUAA B IOJHYIO 3aBUCHUMOCTb OT TOCYJapCTBa, a TOYHEE OT
MOJUTUYECKON BOJM TeX, B YbMX PyKax HAXOAUTCS TOCYyIapCTBEHHAs
BJIaCTh.

Hpyroii pa3HOBMIHOCTHIO aBTOPUTAPHOIO IOCYIAPCTBEHHOIO pe-
XKUMa SIBIISIETCSI BOEHHO-AMKTATOPCKMiA PeKMM, KOTOPBI OIMpacTCs
Ha apMuio. B TponuioM BO€HHO-AMKTATOPCKHME PEXUMBI ObLIM BeChbMa
pacIpocTpaHEeHHBIM SIBJICHUEM B cTpaHax JlaTuHckoit AMepuku. B Ha-
CTosee BpPeMsSI OHU CYIIECTBYIOT BO MHOIMX CcTpaHaX AMpPUKaHCKOIo
koHtuHeHTa (Hurepus, Manu, JIu6epus). B Hurepuu 3akonHo n3opaH-
HBI MPE3UAEHT CTpaHBl YMEpP B TIOPbME, L€ OH OKa3ajcs II0Ce BO-
€HHOIo IepeBOpoTa.

BoeHHO-AUMKTaTOPCKME PEXXUMBI XapaKTePU3YIOTCSI OTMEHON WU
MPUOCTAHOBJICHUEM NEMCTBUS KOHCTUTYLMU M KOHCTUTYIIMOHHBIX Ta-
paHTMi (BKJIIOYAs MOJMTHYECKHE IIpaBa M cBoOomwl). Kak mpaBuiio,
3arpeniaeTcsy AesITebHOCTh MOIUTUYECCKUX MapTUil, BBOAUTCS XKECT-
Kas LieH3ypa ¥ orpaHMYeHus Ha Bce BUABI MH(MopMauuu. I1pu BoeHHO-
JUKTAaTOPCKMX peXMMax IpaXxmaHCKas OIOpOKpaTusl COXpaHSIeT CBOM
nmo3uy. bojiee TOro, 4acto oHa BBICTYITA€T KaK COIO3HUK 3aXBaTUB-
IIMX BJIACTh BOGHHBIX, IPUYEM B BOCHHO-OIOPOKPATUUYCCKON KOATULINU
MOCTENIEHHO YCUJIMBAIOTCSI MO3ULIMK BEPXHEro 3lIejIoHa OIOpOKpaTuu,
MOIYT CO3[aBaTbCs U BOEHHO-TPAXXIAHCKHUE IIPAaBUTENILCTBA, KOTOPLIE
SBJISIIOTCS TIEPEXONHON (OpMON K APYTMM BHAAM aBTOPUTApHBIX pe-
KuMOB. Tak, ¢ MpUHATHEM MTMHOYETOBCKON KOHCTUTYLIMU YMIN 3BOJIIO-
LIMOHUPOBaja B CTOPOHY KOHCTUTYLIMOHHO-aBTOPUTAPHOIO pexXuMa.

B psime ctpan Asum m AQpUKU TOIYYWI paclpoOCTpaHEHUE MO-
HOKpaTHyecKmid pexxuM. OH XapakTepus3yeTcs HaIUIUEM KOHCTHUTY-
LMY, HOCSIIEH B OCHOBHOM JEKOpPATUBHBIM XapakTep, (HopMalbHBIM
MpPOBO3MIALIEHUEM OIPeaeIeHHOTO0 MUHUMYyMa KOHCTUTYLIMOHHBIX MpaB
1 CBOOOM IpM MX IOCTOSSHHOM M Oe3HaKa3aHHOM HapyLIeHWH, SIBHBIM
MpeBaJIMPOBAaHMEM WCIOJTHUTEIbHOM BJIACTU Haja 3aKOHOIATEJIBHOIA,
OTPOMHOII POJIbIO OIOpPOKpaTHMU, a TaKKe HEOrpaHWYEHHOH IO cyllle-
CTBY BJIACTbIO MOJUTUYECKOTO JMAepa, OObeNUHSIOIIEro (GyHKIUU
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HapTUAHOTO U rOCydapCTBEHHOIO PYKOBOAUTENS M IIABHOIO MJE0Jiora
pexuma. OdeHb YACTO TaKOM peXHWM OTMEUYEeH TakxKe HHTerpamuei
MpaBsileid MmapTUM B TOCYOApCTBEHHBIM MeXaHM3M M 0Opa3oBaHUEM
MapTUMHO-TOCYIapCTBEHHOM CTPYKTYpbl (Kak, Hampmumep, B ['BuHee
Bo BpeMeHa npe3ugeHTa Ceky Type). Takoro poma peXuMMbl yCTaHOB-
JICHBI WM paHee CyIIecTBOBaaM B psae adpukanckux crpaH (['aboH,
KamepyH, Manasn).

KOHCTUTYLIMOHHO-aBTOPUTAPHBIA PEXHUM MOXET COCYIIEeCTBOBAThb
KaK ¢ OJHOITAPTUIHOM, TaK M ¢ KBa3MMHOTONApTUIHON CHUCTEMOM, haK-
TUYECKM HCKJII0Yas, OAHAKO, JIETAUIbHYIO BO3MOXHOCTb AJIS OIMO3U-
MU TOJOPBaTh MOJIOXEHUE TIpaBsIeil BepXylIKu. 3[ech BecbMa I0-
KazaTeqeH npumMmep MHOoHe3uu, rae mepeMeHbl B IOJUTUYECKOM pY-
KOBOJICTBE CTPaHbl CMOIJIM MNPOM30UTH B pe3yJbTaTe MIUPOKUX
MAacCCOBBIX HApOAHBIX BOJIHEHMII, a HE IyTeM BbLIOOPOB B paMmKax Je-
MOKpaTUYECKON MpOUEIYpPHI.

Pa3HOBUAHOCTHIO aBTOPUTAPHOTO pEXMMa SIBISETCS TaKXke Kie-
PUKAIBHBIN pexkuM, oO0ccreuynBaloIInil paKTUUECKOe rOCIOACTBO pe-
JIMTMO3HOM 4YaCTW HacCeJeHUs, €€ pellalpllce BIMSHUE Ha ITOJIUTH-
YeCKyl0 XH3Hb B CTpaHe. BecbMa OTUYETIMBO 4YE€pThl 3TOr0 pexXMma
MPOSIBIISIIOTCSI B coBpeMeHHOM WMpaHe, rae He Mpe3uMaeHT, a TaK Ha-
3bIBAEMbINI PYKOBOAMUTENb HALIMU — haxuxr — SIBJISIETCS TEPBbIM JIM-
LIOM B roCcyJapCTBE, COEAMHSISI B CBOMX pPYKaxX BEPXOBHYIO rocynap-’
CTBEHHYIO U PEJIUTUO3HYIO BIacTh. Makux n3bupaercst IOXKU3HEHHO U3
YuCciia BBICHIMX PEJIUTMO3HBIX MepapxoB. Croxusmwuiicss B Mpane ro-
CYIapCTBEHHBI pEeXUM OOEcCreuyus COCpedOTOYEHUE peajibHbIX pbhlua-
TOB BJIaCTM B pyKax IIMUTCKOTO IyXOBEHCTBA. 3aHMMasl KIIOUEBEHIC
MOCThl B TOCYAApCTBEHHOM aImapare, OOJbIIMHCTBO MECT B MPAHCKOM
MnapJlaMeHTe — MEIKJIMCE, €ro MPEeICTAaBUTEJIM OKa3bIBAIOT pEIIalo-
1ee BAUSIHUE Ha (OpMUpPOBAHUE U MPOBEICHVE BHYTPEHHEU U BHEIII-
Hell MoJUTUKKM rocygapctBa. CoOiiogeHHe MYCYJIBMaHCKOTO KomaeKca
MOBEeACHUSI 00ECIeYnBalOT TaK Ha3bIBaEMbIe CTpaXXd MCJIAMCKOU peBO-
oMM (Ha TpakKTHUKE 3TO MPEACTaBJsieT CO00M TOTaJlbHBIN KOHTPOJb
3a TMOBEICHUEM TrpaxiaH). EcTecTBeHHO, 4TO 3TO BeleT K MHOIOYMC-
JICHHBIM HapyLIeHUsSM IIpaB U cBoOoxd rpaxkpaH. OcoOeHHO CTpagaioT
KEHIIUHBI, KOTOPbIE MOABEPraloTCSd MOJUTUYECKON, SKOHOMUYECKOU U
OBITOBOM TUCKPUMUHAIIVH.

CUJIbHBIM BJIMSIHUEM MYCYJbMaHCKOTO JYyXOBEHCTBAa XapaKTepu-
3YIOTCSI caMoJiep>XaBHbIe PEXUMBI B PsJieé MOHApPXMUYECKUX TOCyIapCcTB
Apabckoro Bocroka (CaymoBckast ApaBusi, Oman, baxpeitn). B To xe
BpeMsI B psiae Ayanuctudeckux MoHapxuit (MopmaHusi, Mapokko) yc-
TAaHOBWJICSI KOHCTUTYIIMOHHO-ABTOPUTAPHBI TOCYTAPCTBEHHBIN PeKUM
CO CJIOXUBIIIEHCS MPAKTUKON PETYyJIMPOBAHUS MAPJIaMEeHTCKOMN AesTeb-
HOCTM M OTPAaHUYEHHON POJIbIO OTITO3UIINMN.

[Monutuyeckoe paszBUTHUE HOBEHIlIEr0 BpeMeHU OOHapyXXMBaeT
TeHACHIIMIO TTOCTENIEHHONW CMEHbI aBTOPUTAPHBIX PEXUMOB AEMOKpPaTH-
yeckuMu. Ha EBporelickoM KOHTMHEHTE, 3a UCKIIIOUEHUEM TOCyIapCcTB —
yneHoB CHI, mpakTuyecku He OCTaJlOCh TOCYAApCTB C aBTOPUTAPHBIM
peXrMOM. AHaJIOTUYHAs TeHAEHIIMS MPOSBseTCsl U B cTpaHax JIaTuH-
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ckoit Amepuku. B psime crpan Asum (MHpmoneswst, IlakucraH) cylie-
CTBYIOIIMI KOHCTUTYLIMOHHO-aBTOPUTAPHBINA PEXXMM CTaJKMBAETCS CO
BCE BO3pacTalOlIMM JIaBJIEHWEM CO CTOPOHBI HapOAHBIX Macc, TpeOylo-
IIMX Tepexonia K nreMokpatuyeckum opmam npasieHus. [lociae kpaxa
totajutapHoro pexuma B CCCP Ha ero TeppUTOpUU BO3HHUKIU TOCY-
JIapCTBa C KOHCTUTYLIMOHHO-aBTOPUTAPHBIMU TOCYIApCTBEHHBIMHU pe-
XXUMaMHM (3a UCKITIoUeHeM cTpaH bantum). Takoii atam pa3BUTHUS IIpe-
CTaBJISIETCSI HEeU30EXHBIM, TaK KaK OOBEKTUBHOE COCTOSIHUE OOIle-
CTBa B 3THUX TIOCYIapCcTBaX, YPOBEHb IOJIUTUYCCKONM M HTYyXOBHOM
KYJIbTYpPBl HE IIO3BOJISUI Ccpa3y MEepeiTH OT TOoTaJuTapu3Ma K JeMOK-
paTMYEeCKUM METOAaM YITpaBJICHUS.

IToka HacTosTIIIM "3aITOBETHUKOM" aBTOPUTAPHBIX TOCYIapCTBEH-
HBIX PEXKMMOB ocTaeTcss AQpUKaHCKNI KOHTUHEHT. JeMoKpaTus ¢ Tpy-
JIOM YKOPEHSIETCSl B rOCyJapCTBax 3TOr0 KOHTUHEHTA, YTO OOBSICHSET-
Csl SKOHOMUYECKOI OTCTAJIOCThIO, HEPAa3BUTOCTBIO COLIMAIBLHOIN CTPYK-
Typbl, KpaliHe HM3KMM yPOBHEM MOJUTUYECKOIO M KYJIbTYpPHOTO
CO3HAHUS TIOIABJISIIONIETO OOJIBIIMHCTBA HACENeHUsI. ABTOPUTAPHBIE TO-
CylapCTBEHHBIE PEXUMBbI CYIIECTBYIOT 3[I€Ch KaK B MOHapXMYECKUX,
Tak ¥ B pecIyOJUKAHCKUX, KaK B YHUTApHBIX, TaK U B (hellepaTUBHBIX
rocymapcrBax. OrnpelneneHHON CIielPUKONM 00JlafaeT aBTOPUTAPHbIIA
pexxkum JimaHoii Biaactu (JIusust). [TocnenHuii yrBepkaaeTcs B pe3yib-
TaTe OE3rpaHUYHOTO pPACIIMPEHUs TMOJTHOMOYMUI TIJIaBbl TOCYIapCTBa,
npruoOpeTalolX TUIIepPTPOoGUPOBAHHBIM XapakKTep M HE 3HAIOIIUX
HUKaKuX orpaHnyeHuii. OQHaKO M Ha 3TOM KOHTHMHEHTE IPOUCXOISAT
MO3UTUBHBIE TIepeMeHbl. [IpekpaTui cyliecTBOBaHME PACUCTCKUN pe-
xkuMm B KOAP, mpu KOoTopoM B OCHOBE OpraHuU3alMU JEsITEIbHOCTHU
rocyiapcTBa Jiexaja OOKTpUHA anapmeuda (IOKTPHUHA PacoOBOTO IIpe-
BOCXOJICTBA O€JI0ro MEHBIIIMHCTBA Hajl KOPEHHBIM appUKaHCKUM Hace-
JeHneM). Bech rocymapcTBeHHBIN ammmapaT (IIpexkae BCero ero Kapa-
TeJIbHbIE OpraHbl) ObUI HalleJEH Ha peaju3aliuio PaCUCTCKOTO 3aKOHO-
JaTeIbCTBA, YCTaHABIMBAIOIIETO TUCKPUMMHALIMIO YePHOTO HaCeJICHMUS
mo pacoBoMy npu3Haky. Ilog maBaeHmeM MeXIyHapOIHOI OOIIECTBEH-
HOCTU U B pe3yJbTaTe YInopHOU 00pbObl ahpMKAaHCKOTIO Hapoja 3a CBOU
nmpaBa pexum amnapreuga pyxHyi. CeromHsa B FOAP ocyiectBiasieTcs
MOCTENCHHBI TMepexoa K AEMOKPAaTMYECKOMY TOCYIapCTBEHHOMY pe-
KUMY.

B nHacrosiiiee BpeMsI CTAHOBUTCSI OYEBMIHOM Bce OOJbIIasi U30-
JISILUST aBTOPUTAPHBIX PEXUMOB Ha MEXIYHApOMHOI apeHe. DTO Bce-
JIIeT HadexXAy Ha IO3UTUMBHBIE IEepeMEHbl B TeX CTpaHax, IIe TaKue
PEXMMBI elle CYILIECTBYIOT.

6 KoHCTHT. TIPaBO 3apyOeXKHBIX CTpaH



I'maBa 6. [TonuTnyeckne mapTum
U MapTUHBIE CUCTEMBI

§ 1. IlonaTHEe MOJMTHYECKHX MAPTHIA,
MX CYIIHOCTb, OpPraHM3aunus U (QYHKUMM

Ilonamue u ocobennocmu noaumuuecKux napmuil
KaK KOHCMUMYUUOHHO-NPABOG020 U NOAUMUUECKO020 UHCMUMYMA

AHanM3 KOHCTUTYLMOHHO-IIPABOBOI CTPYKTYPHI BIACTH 3apyOesk-
HBIX CTpaH HEBO3MOXEH 0e3 BCECTOPOHHErO 3HAHUSI POJIM, MecTa U
3HAYEHUST MOJUTHYECKUX TapTuid. IlonmuThyeckre mapTum SIBASIOTCS
0COOBbIM MHCTUTYTOM. [IpoHM3bIBAsI BCe 3BE€HbSI KOHCTUTYLIMOHHO-IIpaA-
BOBOM CTPYKTYpHI BJIaCTH, OHM OKAa3hIBAalOT pelllalolliee BO3ACHCTBUE
KaKk Ha ux (popMupoBaHME, TaK M Ha MX (pyHKIMOHMpoBaHUEe. bonee
TOTO, B pPsjie CJIy4aeB OHM CITOCOOHBI CYIIECTBEHHO MEHSITh OQMUIIM-
aJlbHBI XapakKTep B3aMMOOTHOIIEHUN MeEXIy OTHEJIbHBIMU BETBSIMU
BJIACTH, IepeBOpadMBas IOCIAEAHNUE €IBa JIM HA C HOTI Ha TOJIOBY, IIO-
3BOJISIST (POPMAIbHO TOAKOHTPOJIBHOMY OpraHy (Hampumep, IIpaBUTEIb-
CTBY MpH TapJaMeHTCKOU ¢hopme TpaBjieHWsI) KOHTPOJUPOBATh M Ha-
MpPaBJISATh ASSITEIBHOCTh KOHTPOJMPYIOIIEro opraHa (rapjaMeHTa), Mo-
IUGULUAPYST CYLIECTBYIONIYIO (DOpMYy IpaBiIeHMUS.

B u3BecTtHOII Mepe monMMTUYECKUE IMAapTHUU MOXHO CpPaBHUTH C
HEPBHOM CHCTEMOM BJIacTH, Iepenarolieil BCTPEUHbIE MUMITYJIbChl MEX-
Ny OTHOENbHBIMU €€ KOMIIOHEHTaMHU, MOCTOSIHHO KOPPEKTUPYIOIIEH uX
B3aMMOCBS3H1, TIOIUUHSIOIIEN UX AEUCTBUS €IMHOU MOJIUTUYECKOUN BOJIE,
yAepKMBaIOIeil X B paMKaX €IMHOIO ITOJUTHYECKOro Kypca M TaKuM
obpa3oM oOecrieunBampIlell 0ojiee MM MeHee CIaXeHHOe, rapMOHUY-
Hoe (DYHKIIMOHUPOBAHUE BCEX CTPYKTYPHBIX 3BEHBLEB BJIACTU B LIEJIOM.

be3 momuTryeckux mapTuii HEBO3MOXHA HYU BBIpaOOTKA 1 (hOpPMU-
pOBaHME HAIMOHAJIBLHOM TMOJUTUKM, HU MOOMIM3AIMs PECYpCOB Ha ee
OCYIIECTBJIEHUE, HU TIPOLIECCHl MPUHSTUSI PELIEHUI IO ee peanu3a-
1Y, HU obeclieueHMe TaKoi peanusauuu. boiee Toro, 6e3 MmoiauTu-
YeCKMX MapTUil HEeBO3MOXHO OOeCIIeYeHUEe NeMOKpaTUM KaK TaKOBOM,
100 cBOOOIA AESITETbHOCTH MOJUTUYECKUX MapTUH — 3aJIoT JeMOKpa-
TUU. AKTUBHASl IESTEJbHOCTh MOJUTUYECKUX IMapTU, UX OTKpPbITas
KOHKYpeHIIMsI B 0OphOe 3a rojioca mM30upateieil, 3a MOJIUTUYECKUE U
COLIMaJIbHBIE TPUOPUTETHI, IUIIOPAJN3M IIPEACTABASIEMBIX MMU ITOJIM-
TUYECKMX KYPCOB M IPOTpaMM, WX BCTpeYHas B3aMMOKPUTHKA, yBa-
KUTEJIbHOE OTHOIIIEHUE K OMMO3WIUU U T. [I. U €CTh OCHOBA OCHOB TOTO,
YTO IIPUHSITO Ha3bIBaTh IEMOKpATHEHl WIM HAapOMOBIACTHEM.

Ilo camoii ceoeli cymu noaumuueckas napmus umeem 06olcmaeeH-
Hblil xapakmep. C OTHOW CTOPOHBI, 3TO O00WECMEEHHAS OpP2AHU3AUUS.
MHuave roBopsi, WIEHCTBO B MapTUM — Jejo noO0poBojibHOoe. Kaxkpgas
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KOHKpEeTHas MapTHs OTpaxaeT JIMIIb YacTh CYIIECTBYIOIIMX B OOIe-
CTBE MHTEPECOB, B3IVISIIOB M HACTpOeHMI (OTCloga, COOCTBEHHO, IPO-
WUCXOIUT caM TepMUH "TapTus” — OT JaTMHCKOro ciosa "pars”, T. e.
"gacTh"), OOBEAMHSISI HAa 3TON OCHOBE OOJIbIIIME TPYMIbl JOAeH, OT-
CTaMBaOIINX JaHHBIE MHTEpPEChl M HACTPOCHUS B OOphOE C APYTMMU
MHTEpECaMU, MPENCTABICHHBIMU APYTUMHU IMOJTUTUIECKUMHU MAPTUSAMMU.

Kaxxaplii yesoBeK BOJIEH CaMOCTOSITEIbHO pellaTh, K KaKOi MapTuun
OH XOYeT MPUCOSAWHUTHCS U KaK JOJITro B Heil ocraBathcs. Ilpu 3Tom
OH NOOpPOBOJILHO OepeT Ha cebsl 00s3aTebcTBA COOMIONATh HOPMBI U
MpaBuja BHYTpUIIApTUITHOM XW3HU. HapylreHue ux (B oTiiMuMe, Ha-
MpUMeEp, OT HapyIIeHUs] 3aKOHOJATeTbHON HOPMbl) HUKAKUX aIMUHUC-
TPaTUBHO- WIK YTOJIOBHO-IIPABOBBIX MOCIEACTBUI He nMmeeT. K mpuHy-
IUTEIBHBIM MepaM BO3IEHCTBMS MOJIUTHYECKAs MapTus, Kak Jiodas
JIpyrast oOIIecTBeHHAasl opraHu3alus, Mnmpuderatb He MoxeT. Makcu-
MaJIbHOM CaHKIIMENW MOXET OBbITh JUIIIb UCKIIOUEHUE U3 PSIOB MapTHUM.

C gpyroit CTOpOHBI, TTApTUSI — 3TO OOIIECTBEHHAs] OpraHU3aINs
0cO0Oro poja: OHa UMEET O0eKAapUpOBAaHHbI NOAUMUYECKUN XapaK-
mep. ITomTnyecKue MAPTHH CO3AAI0TCA U (DYHKIIMOHHUPYIOT BO HUMS
O/THOM BasKHeWIIel el — 3aBOEBaHUS NPSAMOr0o, OTKPHITOr0O KOHT-
POJISi HAZl PbIYATAMHM BJIACTH C T€M, YTOOBI MCIOJIb30BATH roCyaap-
CTBEHHbIII MEXAHN3M ISl PeAIN3ali CBOUX NMPOrPAMMHBIX YCTAHO-
BOK. B 3TOM KOHCTUTYIIMOHHO-NIpaBOBas CYIIHOCTb ITOJUTUYECKUX
MapTuii. OTUM OHU PEIIUTEIHLHO OTIMYAIOTCS OT BCEX NPYIMX OOIIe-
CTBEHHBIX OpraHM3alluii, B TOM YHCJIE U TeX, KOTOphle TaKXe yda-
CTBYIOT B TIOJIMTMYECKOM IIpollecce, KakK, Hampumep, MpeArpuHuMa-
TEJIbCKME COIO3bl, JJOOOMCTCKME TPYIMIIBI, I'PYIIIbI JABICHUS, B U3BEC-
THOM Mepe npodcoro3bl U T. . IlociieqHue Takke MOIYT MOAEPKUBATh
OTHEJIbHBIX KaHAWAATOB B XOJ¢ BBLIOOPOB, IOMOIaTb MM pEKJIaMOIi,
JleHbraMu, CpeACTBaAaMU CBSI3U U Mp., HO JIUIIb MOJUTUYECKHUE TapTUU —
1 TOJILKO OHM — MOIYT CO3JaBaTh CBoM (paKLMHU B ITapjaMeHTe (Co-
3MaHne MapTUAHBIX TPYII Ha MPo¢eCCHOHAILHON OCHOBE B OOJIBIINH-
CTBE 3apyOeXHBIX CTpaH IOPUAMYECKU 3allpellieHo), TMpeaomnpenesis
YU HampaBisasl (PyHKIIMOHMPOBAaHUE MpPEACTaBUTEIbHOIO OpraHa BJac-
TH. JInib moauTrIecKue mapTUM MOTyT (DOpMUPOBATh MPABUTEIILCTBO,
OPUEHTUPYS €ro MOJUTUYECKUM KypC.

JIBOMCTBEHHBII XapaKTep MOJUTUYECKUX IMapTUH HMMEEeT caMmoe
HEMOCPEACTBEHHOE IMPAaKTUKO-TPUKIATHOE 3HAYCHUE MJIST KaXIoTo
rpaxngaHuHa. C OmHOM CTOPOHBI, YeJOBEK IIOJHOCTHIO CBOOOIECH B pe-
IIEHUX BOIPOCAa O TOM, BCTYMNATh €My WIM He BCTYMNaTh B KaKylO-JIU0O
MOJIUTUIECKYIO MApTHIO, OpaTh Ha cebs COOTBETCTBYIOIINE HOOPOBOJIb-
HbIe 00s13aTeNIbCTBA MU He OpaTh. Ha ero rpaxxmaHcKo-IpaBOBOM CTa-
TyCe 3TO HMKAaK HE OTpa3UTCS.

OnHako, C IpYyroil CTOPOHBI, €CIU TpaxkJAaHUH XOUYeT BOCITOJIb30-
BaTbCS OOHUM M3 BaXXKHEMIIMX CBOMX MOJIUTUYECKUX IIpaB — IPUHM-
MaTh y4acThe B TOCYIApCTBEHHOM XU3HU, B (OPMUPOBAHUM WHCTUTY-
TOB BJAcCTW, — OH, MO CYTU Hejla, 00s3aH BCTYIMUTb B IMApPTUIO WIN
CTaTh CTOPOHHUKOM OIHOM M3 MOJUTUYECKUX TMapTuii. bonee toro, eciau
OH XOYEeT BOCITOJIb30BaThCsl MIACCMBHBIM M30MpaTeIbHBIM IIPABOM U ObITh
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n30paHHBIM, €CJIM OH XOYeT CAeaTh IOJUTHUYECKYIO Kapbepy, eMy Mallo
OBITb MPOCTO CTOPOHHUKOM mapTuu. EmMy o0si3aTeslbHO HAmoO CTaTh I10-
JIMTUYECKUM aKTUBUCTOM, MpOOMBasCh B MapTUuiiHble Juaepbl. MO0
BpeMsl OecapTUITHBIX ACIyTaTOB JaBHO MUHOBaIO. CIIOXHOCTb Y, IJIaB-
HOE, TOPOrOBM3HA IPEABBIOOPHBIX KaMITAHWIA Ae1aeT CErOdHs IPEaBbI-
OopHyI0 0O0pBOY IJIsI KaHAWAATOB, HE HCIIOJIB3YIOIINX MOIIHYIO TOI-
JIIEpXKKY TapTUMHOTO armapara, OecrepCrieKTUBHOM.

Takum obpaszom, uneHcmeo 6 napmuu — KAOY K HOAHOMACULMAO-
HOMY UCNOAB30BAHUIO euje 00H020 KOHCTMUMYYUUOHHO-NPABOE020 UHCMU-
myma — uHcmumyma npas u ceo6od uenogexka. boyiee TOro, y4umtbiBas
3HAYCHME ITOJIMTUYECKUX NApTUil B IIOATOTOBKE M IIPOBEICHUU BBIOO-
POB, MOXHO CKa3aTh, YTO JESITEIbHOCTH IOJUTUYECKUX MapTUM SIBIISI-
€TCS OMHOM M3 BaXKHEUIMX (opM peanm3anny TaKux KOHCTUTYIIMOH-
HBIX TIPUHLMIIOB, KaK IIPUHIMII HAPOJHOTO CYBEPEHUTETA U MPeACTaBU-
TEJbHOTO MpaBiieHUs. JIpyruMM ClIOBaMHU, Ha ITOJIMTUYECKUX MapPTUSIX,
Ha UX aKTUBHOM KXKM3HEIESTEIbHOCTU 3MKAETCS OCHOBA OCHOB KOHCTH-
TYy[IMOHAJIM3Ma COBPEMEHHBIX LIMBUJIM30BAaHHBIX CTpPaH.

Hcmopuueckoe pazeumue noaumuueckux napmuil

Ilepsonauanvno noaumuueckue napmuu 6 UX COBPEMEHHOM NO-
HumaHuu noseuauce 6 Eepone 6 nepuod Oypocyasunvix pegonroyuil.
IToTpeOHOCTL B HOBOM IOJMTUYECKOM HMHCTUTYTE ObUIa OOYCJIOBJIEHA
caMMM XapakKTepoM IOJUTUYeCcKuX nepeMmeH. Ha cMeHy KopoieBckoMy
CYBEpPEHUTETY TIPUIIE]I CYBEPEHUTET HApoia, IMPOU3BOJ aOCOJIOTHUCT-
CKOIl BJIACTU CTaJI 3aMEHSIThCS IeMOKPAaTUYSCKUM HApPOIHBIM IpEeacTa-
BUTEJIbCTBOM, T. €. CUCTEeMOI BJIAaCTM Hapoja, pealn3yeMoil 4yepe3 Bhl-
OOpPHBIX MpeIcTaBUTENCH. BOT TYyT-TO M MOHAaZOOMINCH MOJIUTUYECKHE
naptuu. Jlornka 60prOBI 3a TpeACTaBUTEIBCKIE MAHIATHI TTOITOJIKHY-
Jla CTOPOHHUMKOB Pa3JIMYHBIX B3IVISIIOB OOBEAUHSATHCSA B maptuu. Ilpu
3TOM MOXHO T'OBOPUTh O (POpPMUPOBAHUM ABYX Jlarepei: Tex, KTO
MIBITaJICI OTCTaWBaTh IIPEKHUE TOPSIIKA, TTPUBMIIETUA MOHapxa M (e-
0ofaJ0B, C OOHOM CTOPOHBI, W TeX, KTO BBICTYMNAJl 3a TOJUTUYECKHUE
cBoOOIBI, MpaBa 4YejIOBeKa M paBHoONpaBue — c apyroii. Ha manHoMm
aTane MOJUTUYECKHE MapTHUM, €CTeCTBEHHO, ObLUIM elle MaJO4MCICH-
HBIMA W MaJIOBIUSATEIbHBIMA. He mMess HeoOXOOMMOTro OIbITa, OHM OT-
PaHMYMBAJIMCH BCIIOMOTATEJIBHONM POJIBIO, HE MPETeHAYs Ha JIMIESPCTBO
B MOJUTUYECKOM IIpoliecce.

Co BpeMeHeM, OJHaKO, CUTyallusl Hadyaja OBICTPO MEHSIThCS.
Daxkmopamu 6bicmpo20 pa3eUMUs NAPMUIL CIMAAU: YCAOICHEHUE CO-
UUAAbHOI CMPYKmMYpbl 0o0ujecmeda; obocmpeHue COUUANbHBbIX NPOMmU-
opeuull U, Kak ciedcmeue, 8oeieyeHue 8 NOAUMUKY éce Oojaee uUpo-
KUX cA0e6 U Kame2opull HaceaeHUs; YCA0NCHEHUE CAMO20 20Cy0apCmeEeH -
HO20 MexaHu3Ma, obujee nosvlileHUe pecyaupyrouieli poiu eocyoapcmaea;
OypHOe IKOHOMUYECKOe pazgumue pecuoHo8, o0ycarosuguiee NosiéaeHue
cneyuuuecKux pecuOHANbHbIX UHMepecos, mpedosasuiux ceoeil 3a-
wumol;, mexHu4ecKkoe paszgumue cpeocme KOMMYHUKAUUU, Nnpuseod-
ulee K UHQOPMAUUOHHOMY 83PblEY, YMO BbIEEN0 BO3MOICHOCIU NAPMULL-
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HOUl dessmenbHOCMU HA NPUHUUNUAALHO HO8blU YyposeHsb. B utore mno-
JIUTUYECKUE TTapTUY U3MEHWINCh U KOJIMYECTBEHHO, M KayecTBeHHO. K
koHily XIX B. 3HAaYUTENbHO PACIIMPUIICS CHEKTP TMPEACTaBISIEMbIX
VMU TIOJIUTUYECKUX CWI U, TIaBHOE, (POpPMUPOBAHUE BEAYIIUX WHCTH-
TYTOB BJIACTU Ha MapTUWHOU OCHOBE (PaKTHUECKU CTajlO OOILEeNpUHS-
Toii HopMo#. [lonmuTHyeckune MapTUM YBEPEHHO M TBEPAO 3aHSIM CBOIO
HUIIY B TIOJUTUYECKOW U TOCYIAPCTBEHHOU XW3HU, IpaBla, BCE €IlE
OCTaBasICh MPU 3TOM C TOYKU 3PEHUSI 3aKOHA JIMIIb OMHOW M3 pa3HO-
BUIHOCTEN OOIIECTBEHHBIX OPTaHU3ALUNA.

KadyecTBeHHO HOBBIM 3TariOM B Pa3BUTUM TOJUTUYECKUX MAPTUIA
MOXHO CUUTaTh cepeAuHy XX Beka. Pe3ko o3pocuiue poav u 3Haue-
HUe NoAumu4ecKux napmuii NOOMOAKHYAU 3AKOHOOamens K KOH-
CMUMYUYUOHHOMY PpecyAupo8aHuro Ux cmamyca, CBUIETEIBCTBOM YETO
MOTYT CIYXWTh, B YaCTHOCTH, TEPBbIE€ IOCIEBOCHHBIC KOHCTUTYLIUU
(Opanuuu, Wramum, Snonmm wu ap.). Heckonbko mosxke — B 60-e
rofbl — B OOJIBIIIMHCTBE 3apyOE€XHBIX CTPAaH CTaJIU MOSBISITHCS CIe-
[IMAJIbHBIE 3aKOHBI O TIOJUTUYECKUX TMApTHUSIX, PA3BUBAOIINAE W TON-
TBEPXKAAIOIINE WX CIeHU(UKY MO OTHOIIEHUWIO K JPYTMM OOIIECTBEH-
HbIM OpraHu3alMsIM, TIPU3HaBas 3a HUMM OCODOE MECTO M 3HAuCHWUE.
JpyrumMu cioBaMu, noaumu4eckue napmuu NOAY4UAU NPU3HAHUe OJe-
ope, cmaiu KOHCMUMYUUOHHO-NPA8OsbLMUHCIMUmMymom. bBuln pas-
paboTaH NeTaJbHBIN MPABOBOM perjaMeHT IopsaKa CO3JaHus U Jesi-
TEJIbHOCTU TOJUTUYECKUX MapTUi, YTO, B CBOIO OYE€pedb, HE MOIJIO
HE CONEWCTBOBATh NAJbHEWINEMY YKpEIUIeHWIo ux no3unuid. [Momutn-
YeCcKWe TMApTUU CTalld, MO OMNPEIEICHUI0 MHOTUX POCCUMCKUX U 3apy-
OEXXHBIX MCCeNOoBaTesIeii, OPraHMYecKom, T. €. HEOTheMJIEMOM, Jac-
ThIO TOCYJApCTBEHHOTO MexaHu3Ma. [locienHee o3Hauaer, 4To 0e3 Mo-
JINTUYECKUX TapTU (PYHKIIMOHWUPOBAHUE COBPEMEHHOIO TOCyAapcTBa
B 3apy0OexXHbIX CTpaHax, MojHoe U 3(hGhEeKTUBHOE OCYIIECTBIEHUE UM
cBoMX (PYHKUMI, MO CyTM Aejia, HEBO3MOXHO.

HakoHnen, ykaxem Ha e€lle OOVWH COBPEMEHHBIM 3Tal pa3BUTUS
MOJUTUYECKUX MapTUil B 3apyOeXHbIX cTpaHax. B 70—80-e romel 3a-
KOHOJATe/Jb BBEJI WHCTUTYT TOCYAApPCTBEHHOTO (DMHAHCUPOBAHUS TIO-
JIMTUYECKUX MapTUiA, T. €. BbIAEJCHUS UM ACHEr W3 rocydapCTBEHHOTO
Oromkera. DTO pellieHrne B M3BECTHOM Mepe JIOTUYHO, €CJIM IPUHUMATh
BO BHMMaHWE CKa3aHHOE BBIIIE: pa3 MOJUTUYECKUE TMapTUM HMEIOT
CTOJIb BBICOKOE 3HAYeHUE MJisl KM3HENEsITeJIbHOCTU TOCyIapcTBa, TO
nocjienHee MOKHO IM03a00TUThCS 00 MX (PUHAHCOBOM OOECIIEUECHUM.

VY nmanHO#W TIpoOJeMBI, MpaBAa, €CTh CBOSI OOOPOTHAsI CTOPOHA:
MpU 3TOM HEU30EKHO 3aTparMBaeTcsi MPUPOa MOJIUTUYECKUX MapTUil
KaK OOIIECTBEHHBIX OpraHM3alluii, HAaUYMHAeT MPOCIEXUBAThCS TEHACH-
1S K X M3BECTHOMY OTOCYIapCTBICHUIO. A 3TO, B KOHEUYHOM CYETE,
MOXET OTPa3UThCS Ha CaMOM CITOCOOHOCTH ITOJIMTUUECKUX TMapTUil yc-
TIEITHO BBITIOJHSTH CBOM OCHOBHBIE (hyHKIIMU. [TonpoOHee qaHHBIN BOII-
poc OymeT paccMmoTpeH Huke. Ceifyac ke OTMETUM JIMIIb OJHO. JTaHHOE
pellieHrMe MMEET CBOU IUTIOCHI M MUHYCHL. IloTOMy-TO rocymapCTBEHHOE
¢UHAHCUPOBAHNUE TOJIUTHUIYCCKUX TMApTUH BBOIMTCS B ITOJUTUKO-TIpa-
BOBYIO TPAaKTUKY 3apyOeXHBIX CTpPaH OCTOPOXHO, CYIIECTBYET Ha CO-
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BPEMEHHOM 3Tarie He MOBCEMECTHO, M, IJIABHOE, HUIIAE He IMOKphIBaeT
BceX (PMHAHCOBBIX MOTPEOHOCTE TTOIMTUYECKUX MAPTUi, OCTABIISIS IS
HHUX BO3MOXHOCTb W HEOOXOIMMOCTh ITOMCKA TPATWIIMOHHBIX IJIT BCEX
MMOJTUTUYECKUX TapTHH YaCTHBIX MCTOYHUKOB (DMHAHCHPOBAHUS.

B pabotax 3ammagHBIX W POCCHMCKUX HCCieqoBaTeNieil Hapsamy ¢
M3JI0KEHHON TOYKOM 3peHUS O Pe3KOM BO3pAaCTaHUU POJIM M 3HAYCHUS
MOJUTUYECKUX TapTUH MOXHO BCTPETUTh M IMaMETpajbHO IMPOTUBO-
MOJIOKHBIC B3[JISIABI — O 3HAYUTEIBHOM IaJcHWMU BJIWSIHUS TIOJUTU-
YeCKUX MapTHii, 00 OTTeCHEHWM WX Ha BTOPOCTETIEHHBIE IMO3WUIIMH, 00
WX KpU3HUCE W YyTh JIM daXe He cMepTHu. JlaHHBIE OLIEHKU, pa3yMeeT-
csl, HeJb3sl HE YYUTHIBaTh. TeM Oojiee UTO OHM — KakK 3TO MOXET
MOKa3aThCsA HU TapajoKCaJbHO Ha TEePBBIA B3IJISIA — BIIOJHE COBMEC-
TUMBI C BBIIIEU3IOXEHHBIM. Bce 3aBHCUT OT TOro, Imoi KaKuM YIJTIOM
3peHUs] aHAJU3UPOBATh MOJUTUICCKYIO PEaIbHOCTh, KaKOBBI ITPUOPH-
TEeThl U UCXOAHas CIelMaNu3alusl uccieaoBartes.

OO0 OTHOCUTENBHOM MAaNEHUU POJU TMOJUTUYECKUX TapTUH TOBO-
PAT TPEVMYIIECTBEHHO COITMOJIOTH M TIOJUTOJIOTH M WX TOYKa 3pEeHUS
BriosiHe ompapaaHHa. C cepenuHbl XX BeKa Y MOMUTHYSCKUX IMapTHI
MOSIBUJIMCh MOIIHbIE KOHKYPEHTHI — pa3JMYHbIe TPYINbl AaBJICHUS,
JIo00uCThl U Tip. Bce akTMBHee TMOIUTUKOM CTaldyd 3aHUMAThCS TPEnd-
MIPUHUMATETBCKUE COIO3Bl. BBICTpO pa3BHMBAalOTCS TpsMBIe M oOpaT-
HBle, SIBHBIE M CKDPBITBIC B3aMMOCBS3M MEXITy OM3HECOM WM TIOJHUTH-
KO#, 4TO TMpUBEJIO Aaxke K IMOSBICHUIO HOBBIX TEPMUHOB — "MOJUTHU-
yecKre MHBECTULMU", "moluThdeckuit 6uszHec" u np. Iloauthyeckue
MMapTUU TIOTEPSUTM CBOIO OBUTYI0O MOHOTIONWIO B TTOJMUTHKE. DTOT (HakT
6eccrioper. OmMHAKO 3TO HUKAaK HE OTpaxXxaeTcs M He MOXET OTPa3vTh-
cs Ha pou U (YHKIUSIX MapTUH B XXKU3HEAESITEIbHOCTU TOCYIapCTBEH-
HBIX MHCTUTYTOB BJAcTU (IIPaBUTEIbCTBA, IMapjaMeHTa W Ap.). TyT y
HHUX KOHKYPEHTOB TO-TIpexkHeMy HeT. [loToMy-To mcciemoBaTeny, aHa-
JIM3UPYIOLME NaHHBIA Cpe3 MOJUTUKO-TPABOBON peaibHOCTU, — IOPU-
CThl, CHEUMANUCTBI B O0JACTU KOHCTUTYLIMOHHOTO TpaBa — HE MOTYT
He JejaTh BBIBOJA O BO3pacTaHUU POJIM TOJIUTUYCCKUX MApTUId.

OpeaHu3ayuoHHOe cmpoeHue NOAUMUYEeCKUX Napmull

OTtMmedyeHHas1 0COOEHHOCTh MapTUil KaK OpraHu3aIuil Ipexae BCero
MOJUTUYECKNX, OPUEHTUPOBAHHBIX Ha OOpHOY 3a BIACTh, OYEBUIHO
TpeamnojaraeT pa3padoTKy MMM COOTBETCTBYIOIIUX ITPOrPaMMHBIX TO-
KymMeHTOB. Hammuue mporpaMMbl, OCHOBOIMOJIATAIOIIETO NMAPTHIHOIO
JOKYMEHTA, Npeaonpenessaonero Bce ee 1eiiCTBUA U UHUIUATUBbI —
BAXKHEHIIAsl OTJIMYUTEJIbHASA 4YepTa NMOJUTHYECKOH MAPTHM.

B mporpamme, Kak mpaBujIo, IeKJIapHPYIOTCS OCHOBHBIE CTpaTe-
rMYecKye LeJId NapTUM U CIOCOObl MX JOCTUXKEHMSI, M3JIaraloTcs BOII-
POCHI TAaKTUKM IMapTUAHON OOPHOBI, OTHOIICHUSI C BO3MOXHBIMH COIO3-
HUKaMH; YKa3bIBAlOTCS BaXXHEUIIME MOJUTUYECKUE, DKOHOMMUYECKHUE,
COLIMaJIbHbIC, MEXIYHAPOAHBIE OPUEHTUPHI W TIPUOPUTETHI, a TaKXKe
MpearojaraeMble KOHKPETHbIE IIard B yKa3aHHBIX cdepax, B ciydae
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eclii mapTusl MPUIET K BIACTU; HAMEYAIOTCS OPUEHTUPOBOYHBIE CPOKHU
peaiu3aluu MocTaBleHHbIX 1iejaeil. MiHaye roBopsi, mporpamMma — 3TO
"MMmo" mapTum.

ITporpamma ciay>kuT OCHOBOM JJ1s1 KJacCUDUKALIMU TTOJTUTUIECKUX
MapTuii, onpeaeseHns] KOHKPETHOTO MeCTa KaXXJI0W M3 HUX B MOJUTH-
yeckoil manutpe. [Ipyu 3T0OM MOXHO pasauyaTb, B YACTHOCTH, MapTUU
JeMOKpaThyeckue U HeJeMOoKpaThueckue (a Mopod M JUKTaTOPCKUE);
MapTUU TMPaBoOW, JIEBOW WJIM LIEHTPUCTCKON OpPUEHTALUU U T. 1.

AHaJIU3 TIporpaMMbl TTapTUM TpeOyeT 0cobOro BHUMaHUSI McCClie-
nosaressi. [Iporpamma BbIpaxkaeT CONMAIBLHO-NOJMTHYECKYIO CYIIIHOCTh
mapTuM, T0Ka3biBas, YbM MHTEPECHl OHA 3alMIIAET, KaKhue COLMajb-
HO-TIOJIUTUYECKUE CUJIbI 3a Hel cTosIT. Ha KOHKpEeTHBIE MOJIOXEHUS U
TeM Oosiee (DOPMYJIMPOBKHU MPOTpaMMbl OKa3bIBalOT BO3IEMCTBME MHO-
rve (akropsl. [Iporpamma nokHa ObITH MpPUBJEKATENbHON IJISI MaK-
CUMaJbHO IIMPOKOW ayauTOpUM — Bedb JiIoOas ImapTusi OopeTcsl 3a
nszoupareseit. CounaabHO-TIOJUTUYECKYIO CYIIHOCTb MapTUMU OTpaxKa-
10T 0a3MCHbIE, KOHIENTyaJIbHbIE MOJOXEHUS] MapTUHHON MporpaMMbl,
ee SBHbIe WIM CKPbITbIe MPUHIIMIBI, T€ YCTaHOBKMU, MO KOTOPbIM
MapTUsi MEHEe BCEro CKJIOHHA WATH Ha YCTYNKM U KOMITPOMUCCHI.

CompanbHas 0a3za mapTum — NOHsSTHE OoJiee IMPOKOe. DTO MOo-
HSITME TOKa3bIBAaeT, KaKue TPYIMbl U KAaTErOpUU HaceJeHUs MOoIaep-
KWBAIOT JAHHYIO MApTUIO, OCHOBHBIE MOJIOXEHUS €€ MPOTPaMMBI.

Eie Gosee MIMPOKMM TOHSITUEM SIBJISIETCS TOHSTHE 2JIEKTOpara.
IMTapTuiiHblii 3J1eKTOPAT — 3TO BCSI COBOKYITHOCTh M30UpaTesieil, oT-
JAIOIIIMX CBOU rojioca 3a KaHAWOATOB AaHHOU maptuu. Hapsnmy c yoex-
JIEHHBIMW CTOPOHHWKAaMU MApTUHU, 3JEKTOPAT MOXET BKIIOYATh B CEOS
1 3HAYUTEIbHYIO YacTh "CIy4alHBIX", "BPEMEHHBIX TOJIOCOB, T. €. TO-
JIOCOB Tex u3buparelieil, KOTOpble B XOJ€ TOJOCOBaHUsSI CpearupoBav
Ha KOHKPETHBIA MPEeABBIOOPHBIN PEKITAMHBIN TPIOK, KOHKPETHYIO JINY-
HOCTb KaHAuaaTa, MUHOTAA jAaxe MPOCTO ydauyHylo (paszy WiM HIyTKy
WX caMy TOIIYTWJIM TakKuM oOpa3oM. HemoolieHuBaTh JaHHYIO 4acTh
3JIeKTOpaTa HeJib3sl — BeAb KaXXIbIi MSTHI, a TO U YeTBEPThI U30U-
paTenb, KakK IMOKa3bIBAIOT OMPOCHI OOIECTBEHHOTO MHEHUS B 3apy-
OEXHBIX CTpaHaX, OKOHYATEJIBHOE PEMICHWE O TOM, KOMY OTIaTh CBOU
roJIoC, MPUHUMACT B MOCJICTHUI MOMEHT, ITOPOM JaXke Ha caMOM M30M-
parejibHOM yuactke. M 9Tu rojsioca mpy M3BECTHOM CTEUEHUU OOCTOSI-
TEJIbCTB MOIYT OKa3aTbCs pEeLIAIIINMU — ITOTOMY-TO 3a HUX BCeraa
WIET OCTpeHIasi KOHKYpEeHTHas 60pb0a MEXIy BCEMU MOJIUTUYECKUMU
MapTUSIMU.

JUtst peanuzanuu MpoOrpaMMHBIX YCTAHOBOK M 3a1a4 TOJUTUYEC-
KWe TapTUM, €CTECTBEHHO, MOJIKHBI pacroyiaraTb COOTBETCTBYIOIIAM
MeXaHU3MOM. ba3uCHBIM 3BEHOM TaKOro MexaHu3Ma SBJISIETCS cama
napTuiiHasi opraHusauusi. Hajiuuue nocienHeir — elle ojaHa M3 Bax-
HBIX OTJIMYUTENBHBIX XapaKTEPUCTUK MOJUTUYECKON MAPTUU KaK KOH-
CTUTYLMOHHO-TIPABOBOr0 MHCTUTYTa. CTposITCS MapTUiiHble OpraHu3a-
M1, KaK MPaBUJIO, HA CJIEAYIOLIEA OCHOBE.

B kxaxmoii MoJuTHYeCKOil MapTUM €CThb PSIIOBBIE YJE€HBI U €CTh
PYKOBOJSIIIME OpraHbl, KOOPAWHUPYIOIIME U HATIPABJISIONINE AEHCTBUS
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PSITIOBBIX YJICHOB. BhICHIMM PYKOBOASIIMM OPraHOM MAPTUM SIBJISAET-
¢ cbe3d. PeryiasipHocThb co3biBa Cbhe3dOB pa3jiMyHa: 4Yalle — pa3 B
IBa roma. beIBaloT 1 exeromHbie Che3nbl (Y JEBBIX IMapTUii), OBIBAIOT U
Ipyrue BapuaHThl — PecmyOnmkaHckas um JleMoKpaThdyecKasl IapTUU
CIIA, HampuMep, IPOBOAST CBOM CHE3IBI TOJBKO B TOH IPE3UICHT-
CKMX BBIOOPOB, T. €. Kaxiable ueTbipe roga. Ha cbeszmax pelnaroTcs
MIPUHIAIIAAIbHBIE TTOJIUTHYEeCKUe Bompochl min, Kak B CIIIA, yrBep-
KIaoTcs opuUIMalbHbIe KaHAUAATH B MPE3UICHTHI.

Tekymiass paboTa mHapTUM HAIPABISIETCS UYEHMPAAbHbIMU DPYKO-
600sawumy  opeanamu (ACIIOTHUTEIBHBIMUA OIOpO, IOJIUTUYECKUMU KO-
MUTETaMU U T. I.), M30MpaeMbIMH Ha Cbe3dax, BO TIJlaBe C .1udepom
(mpencenarenieM, TeHepaJIbHBIM ceKpeTapeMm) Iaptum. Kak mpasuiio,
y3Kasl TpyIIia pyKOBOISIINX PAaOOTHUKOB KOHIEHTPUPYET B CBOMX PY-
Kax OrpOMHBIE IIOJIHOMOUMS, Ipenollpeaess KaK pelleHHe BceX
MapTUMHBIX [eJl, TaK U OOIIMe MpOorpaMMHBIC YCTaHOBKU maptuu. Ho
YTO OCOOEHHO BaXXHO, B MX pPYKaxX HaXOAUTCSI KaapoBasl ITOJWUTHKA,
T. €. MoAOOp KaHAUAATOB B COCTaB IPaBUTEIbCTBA UM Ha BEAYIIHME TOCY-
JapCTBEHHBIE MOCTHI B Cjlydyae MoOenbl JaHHOW MapTUM Ha IapjaMeHT-
CKMX BbIOOpax. B »TOM BaxHEWIIMil 3aJ0T aBTOPHUTETA M OIPOMHOIO
BJIMSIHUS WICHOB PYKOBOJCTBA B MapTUM — OHM IPEOOIIPEIeISIOT Imep-
CIIEeKTUBY, Ja U caMy BO3MOXKHOCTb ITOJIMTUYECKOU Kapbephl IJs psi-
JOBBIX YJICHOB.

OcHoBY napTum CoCTaBJjseT ee ammapat. OObIYHO OH COCTOUT U3
BBICOKOKBaTM(UIMPOBAHHBIX TTpodeccrnoHanoB. KpymHele oOIIeHanm-
OHAJIbHBIE TTOJIMTUYECKUE MMapTUH, €CTECTBEHHO, UMEIOT KaK LIEHTPaJlb-
HBII amnmapar, HaXoAsIIMiACS B CTOJNMLE, TaK U NepudepuiiHbie opra-
HbI, HalpaBjsiolliue NapTUiiHylO paboTy Ha MecTax. [Ipu 3ToM 3auvac-
TYIO BeChb MapTUHHBIN anmnapaT CTPOUTCSl Ha LIEHTPaIu30BaHHOU OCHOBE,
MOAYUHAACH XECTKOM MNapTUUHON MEepapXuu, YTO SIBJISETCS HeMaJo-
BaXXHBIM yCJIOBUEM 3(P(PEKTUBHOCTY MApTUMHON NeSTEIbHOCTH.

Mecmuble napmuiinsie opeanbl OOBIMHO CTPOSITCSI TI0 TEPPUTOPHU-
aTbHOMY MPUHLMITY, T. €. OHU Kak Obl "MPUBSA3aHbI" K MOTUTUKO-TEP-
PUTOPHUATIBHOMY JIEJIEHUIO CTpaHbl. DTO CYIIECTBEHHO O0JeryaeT npen-
BBIOOPHYIO PEKJIaMHO-IIPOIMAaraHAUCTCKYI0 paboTy MOJIUTUYECKUX
MapTUil, MOCKOJIbKY MMEHHO Ha 3TON Xe OCHOBE, KaK M3BECTHO, CO-
3mal0Tcsd U U3bupaTebHble OKpyra. 3HAUUTEJbHO peXe HCIONb3YeT-
Csl TEpPUTOPUATIBHO-TTPOU3BOJICTBEHHBIN MPUHIUIT (CO3AaHUE MECTHBIX
NMapTUMHBIX OpraHW3alllii, HampuMep, Ha KPYHHBIX TPEANPUSITUIX).
JlaHHBIN TPUHIIUIT MPAKTUKYETCS WHOTIA KOMMYHUCTUYECKUMHU TIapTH-
SIMM, OTUPAIOIIUMUCS B JAHHOM OTHOILIEHUM Ha OMbBIT MapTUMHOTO CTPO-
WUTEJIbCTBA B OBIBIIMX COLMAIMCTUYECKUX CTpaHax (rae 3TO ObLJIO HOP-
MoiIt). B cTpaHax ¢ ppIHOYHON SKOHOMMKOI BO3MOXHOCTH 3TOTO OIpaHU-
YeHbl TTOMUMO TPOYETO MHCTUTYTOM YAaCTHON COOCTBEHHOCTH.

B GOJBIIMHCTBE MOJIUTUYECKUX MApPTUl OpraHU3allMOHHO O(hOpM-
JIeHa B3aMMOCBSI3b MEXIy OpraHaMu TMapTUM U ee wieHamu. Hepenko
JOTIyCKaeTCsl KaK WHAUBUIAYaJbHOE, TaK U KOJUIEKTUBHOE 4JieHCTBO. B
coctaB Jleiibopuctckoii maptuu BenukoOpuTaHuM, HANPUMEDP, BXOIST
npodcowo3sl — bputaHckue Tpen-1OHUOHBI.
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CyllecTByeT OIIpeAe/ICHHAsI npouedypa GCMYNACHUs 6 NaApMUI0
(mopoit maxe TpeOyeTcsl KaHAMOATCKUI CTax), WIEHbl NapTUM HMMEIOT
cneyuanvHolli dokymenm (IMAPTUMAHBIA OWJIET WJIM KapTOUKy), YILIa4u-
BAlOT napmuiinble G3HOCbl (€XETrOJHO, pexXe €XEMECSUYHO), JOJKHBI
noduuxsmocs napmuiinoii ducuyunaune. IlocnemHsiss, OmHAKO, HE UC-
KJII0YaeT BO3MOXHOCTH CYIIECTBOBAHMS B MOJUTUYECKUX ITapPTHUSIX
(bpaxkuuit, 00BEIMHSIONIMX YJICHOB MAPTUU, Ybsl MO3MUIIMs, HaXOIsSICh B
paMKax OOIIEro MOJUTUYECKOTO0 Kypca, TeM He MeHee OTIMyaeTcs
M3BEeCTHOM crienndukoii. bojaee Toro, Bo MHOrMX ciydasix 3a CTaOWIb-
HbIMM (ppaKIUSIMUA PUKCUPYIOTCS KBOTHI B PYKOBOMSIIMX IMapTUMHBIX
OopraHax.

Bce Ha3BaHHBIE BOMPOCHl OOBIYHO (GUKCUPYIOTCS B yCTaBe
MapTuu — CIEUUAIbHOM JOKYMEHTE, PErIAaMEHTUPYIOIEM OpraHu3a-
I[IMOHHYIO CTPYKTYpY U HOPMBI BHYTPUMNAPTUNHOW XU3HU. YCTaB —
JIOKYMEHT CYryoo BHYTpUIApTUiiHbINA. OAHAKO MHOrIa 3aKOHOJATesb
(bopmynupyer pazBepHyTble TpeOOBaHUS K NMApTUHHOMY YCTaBy, CTpe-
MSCh TEM CAMbIM IOPUIMYECKU TApAHTUPOBATH JEMOKPATU3M BHYTPU-
NapTUMHOM >KU3HMU.

MHTepecHbIM MPUMEPOM B TAHHOM OTHOIIIEHWUM MOXET SIBJSTHCS
3aKOH O MOJUTUYECKUX mapTtusix ['epmanuu 1967 r., B KOTOPOM ypery-
JINPOBAaHbl MHOTME HOPMBI, OOBIYHO 3aTparvBaeMble JIUIIb B MapTUI-
HBIX ycTaBax. be3ycloBHO, TyT NMPUCYTCTBYET BO3AECWCTBUE WCTOPHU-
YeCKOro KOHTEKCTa: HOBas npassiuas aiauTta [epmaHuu cTpemuiach
MepecTpaxoBaThbCcsl OT MMEBIIMX MECTO OIIMOOK M 3aKOHOJATEIbHO B
KOpHE Tpeceyb BO3MOXHOCTh MOSIBJICHUSI BHOBb Ha T€PMAHCKON 3emiie
XKECTKUX TUKTATOPCKUX MOJUTUYECKUX MapTuii. B 1iemom xe ueneco-
00pa3HOCTh CTOJIb IJTYOOKOro M JE€TaTbHOIO perjiaMeHTUPOBaHUS rocy-
JTAPCTBOM BHYTPUMNAPTUMHON XWU3HU IOJUTUYECKUX TMApTUN e€aBa Jiu
olpaBiaHa — BeIb 3TO BCE-TaKW OOIIeCTBeHHble opraHuzauuu. Ho
dakrt octaerca ¢akroM. Ha3zBaHHBIN 3aKOH OTpa)kaeT BaXXHbIE TEH-
JIEHIIMM COBPEMEHHOIO Pa3BUTHUS MOJUTUYECKUX TApTUil B 3apyOex-
HbIX CTpaHax.

IlepeuncieHHbIE OCHOBBI MApPTUMHOIO CTPOUTENBCTBA, KOHEYHO
XK€, BapbUPYIOTCS B KaXIOM KOHKPETHOM ciyyae. B menoM MoxHO
BBIICJIUTD 1Ba OOIIMX HAMpaBJIEHUS, BAa BapUaHTa MApTUWHBIX Opra-
HU3ALNI.

C ofHOU CTOPOHBI, CYIIECTBYIOT MOJUTUYECKUE MAPTUU OpeaHU-
3aYUOHHO cUAbHble (MHOTIA WX Ha3bIBAIOT OPraHu3allMOHHO O(hOpM-
JIEHHbIMU). DTO MapTUM, pacrojiaraloliyde MOCAYIIHbIM HepapXUYHbIM
pa3BETBJICHHBIM TAapTUHHBIM armapatoM. K TakoBbIM yailie BCEro OT-
HOCSITCSI MAPTUU JIEBOTO TOJIKA U OCOOEHHO PAAWKAJIbHO HACTPOCHHBIE
nmaptuu (Kak JieBble, Tak W mpasbie). Ho He Tonbko oHu. [Ipumepom
CWJIBHOU MOJECPHUCTCKOM KOHCEPBATMBHOM IpPaBOW IMOJUTUYECCKON
MapTUXM MOXET CJIYXUTb TrojuiMcTckast maptus OObeAuHEHHE B TOMI-
JIepXKy pecnyosuku Bo dpaHumu, KOTopasi U3HAYaJbHO CO3[aBajiach
KaK MOIIHAs MallWHa MO YJIABIUBAHWUIO U KOHTPOJIO TOJIOCOB M30Mpa-
TEJIEW, WCIOJBb3ysl B OTUX LEJISAX BCE COBPEMEHHBIC TOJIUTUYECKUE
METOJbl U TEXHOJIOTUU.
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C npyroil CTOPOHBI, CYIIECTBYIOT OpeaHU3AYUOHHO CAAOble Napmul.
HaszbiBaTh MX HeodOpMIIEHHBIMU e€iBa JU ompaBaaHHO. OHU TakKxXe
oopMIIeHBI, Y HMX TaKXe €CThb almapaT, CIOCOOHBIM, KaK CBHIE-
TeTbCTBYET IpPaKTUKa, paboraTth BechMa 3(pdexTnBHO. Ho MeTOnmpI ero
paboThl MHBIE, crelubuIHbIe. AKIIEHT NeJaeTcsl He Ha (opMalbHOM
YJIEHCTBE B MApTUM C €ro TPagULIMOHHBIMU aTpuOyTamMu (IIapTydOCTO-
BEpeHUsI, B3HOCHI, IMCUMIUIMHA U IIp.), a Ha PeaJbHOM IIOJIUTUICCKOM
MMOBEIEHNUM CTOPOHHUKOB IMAapTHM, WX TOTOBHOCTH "paboTaTh" Ha
MapTUio, BCEMEPHO ee ToamepXuBasl (IJIsI 3TOr0 MCKYCHO BOCITMTHI-
BalOTCS LIEHHOCTU CEMEMHBIX MOJIMTUYECKUX TPAIULIMIA U OPUEHTUPOB).
[IpuyeM moamepXuBaTh HE TOJBKO TOJIOCAaMM Ha BBIOOpax, HO W u-
HaHcoBO. [IpuMepamMy MOOOOHBIX ITOJUTUYECKUX MAPTUH MOTYT SBJISTh-
ca Pecnyonukanckas u Jemokpatudeckas naptuu B CIIA. OgHako u
3leCh B IOCJeAHEee BpeMsI MOXHO HAaOJI0JaTh ONpeneSIeHHYIO0 TeHOCH-
LIMI0 BO3pacTaHMsI MHTepeca M BHUMAHUS K OpPraHM3allMOHHOM paboTe.

Bmecre ¢ TeM Bce KpyInHbIe MOJUTUYECKHUE MApPTUM BHE 3aBUCHU-
MOCTM OT THMa WX OPraHW3alluy CTPEMSITCS MaKCUMalbHO MCITOJb30-
BaTh JIIOObIE BO3MOXHOCTHM JIs aKTUBHON pabOThl ¢ M30UpaTeNsiMU B
LIeJISIX pacUIMpPEHUs CBOEro BJMSHUS, YTO OOYCJIOBIMBAET HENPEPHIB-
HOE COBEpIICHCTBOBAaHME OPTaHU3ALIMOHHBIX (hOPM PadOTHI.

CeromHs1 cTajio enBa JM HE HOPMOIi OO co3oaHue HeroCpeaCTBeH-
HO TIPU TMOJUTUYECKUX MApPTUSIX COOCTBEHHBIX aHAAUMUYECKUX U UCCAe-
dosamenvbckux yenmpoe (MHOTAA WX HA3BIBAIOT “MO3rOBBIMM TPECTaAMH'),
JIM0O HaJlaXXWBaHUE TECHBIX KOHTAKTOB C COOTBETCTBYIOIIMMU (hopMalib-
HO HE3aBUCUMBIMM opraHmusauusmu. be3 mogoOHoi HayyHOH MOAAEePKKU
yXe He oboituch. I[lpumepamMu 3aech MOTYT CIYXUTb, B YacCTHOCTH,
BpyKkiaMHCKMI WMHCTUTYT, OpPMEHTHMPOBaHHBIK Ha JleMOKpaTHMYecKYio
napTuio, 1 QoHI HacelleHUsl Wi DHTepIpaii3, coTpyaHuyalonme ¢ Pec-
nyonvkanckoi naptueid B CIIA. TTonmoOHbIE LIEHTPhl TEHEPUPYIOT HOBBIE
WIeu U KOHUEMIIUU, CIIOCOOHbIe MPUBJEYb K ce0e Macchl; 3[ech pa3pada-
THIBAIOTCSI BOMPOCHI CTPATerMu W TaKTUKU TMOJIMTAYECKO OOphObBI; TIA-
TEJIbHO U3Y4aloTCsl BCe M3MEHEHHUSI B OOILLIECTBEHHOM MHEHMM; TOTOBSITCS
MPEeATOXEHUS ISl MPenBbIOOPHBIX TIaTGOPM U T. II.

HeoTheMneMoe mpaBo Bcex IMOIMTUYECKUX IMapTUil — paboTa co
cpedcmeamu maccogoil ungopmayuy. MHOTYME MOJIUTUYECKUE MapTUU
UMEIOT CBOM COOCTBEHHbIE TMAapTUITHBIE Ta3eTbl M XYpPHabl, MpUYEM
MOopoi pa3HOOOpa3Hble, pacCUMTAHHbIE HA pa3Hble KaTeTOpUW Hacee-
Hus. Eciu y maptum HeT COOCTBEHHBIX CPEIACTB MAaccoBOil MHMoOpMa-
LMK, BeleTcsl aKTuBHasl pabora ¢ yacTHeiMu CMMU, 1ubo octpast 6opsda
3a paBHBINM JOCTYN K TrOCyJapCTBEHHBIM PaJuo- W TeJeKaHaiaM.

HakoHen, Bce moquTuyeckue mapTUu CTPEMSITCS HaJlaluTh OJU3-
KWe, MPUBUJIETUPOBAHHbIE OTHOIIEHUSI C MACCOBBIMU 00UjeCmeeHHb!-
mu  opeanusayuamu (IPpoCOIO3HBIMUA, MOJOAEKHBIMU, CTYIEHYECKU-
MW, XEHCKAMHU W T. J.), TBITasICh PAaclIpOCTPAaHUTh HAa HUX, a 3HAYMT,
OISITh e Ha uzbupateneit, cBoe BiausHue. M 5To maeT 3HauMTeJbHbIE
pe3yJibTaThl — JOCTaTOYHO BCIIOMHUTH O OoratoM ombite JleitGopuct-
cKoil mapTum B BenukoOpuTaHuU, colMal-AeMOKPAaTUYECKUX TMapTUi
B CkaHaumHaBckMX cTpaHax, Jlemokpartudeckoil maptuu B CIIIA u T. 1.
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DynKyuu noaumu4ecKux napmuii

HarnsagHoe npencraBieHue o6 oOleil pojJvd U 3HAYEHUU TTOJUTH-
YECKHUX MapTUii B OOIIECTBE M rocylapcTBe JaeT aHalu3 WX (YyHKIWI,
T. €. OCHOBHBIX HampaBJIeHUI MX AesTebHOCTU, O0YCIOBIMBAEMbIX Pe-
IaeMbIMU TOJUTHUYECKUMHU TapTUSIMU 3agadaMu. [Ipu stom criemyeT
TOBOPUTH O JABYX OCHOBHBIX rpymmax (pyHKIUA, OoTpakalollnuXx JIBe
cdepbl IeITeTbHOCTH TMOJUTUYECKUX IMapTUil: BO-TIEPBBIX, 0 (hyHKIM-
SIX, CBSI3AHHBIX C JESITEJbHOCTBIO NMOJUTHYECKUX MAPTUI KAK Meaua-
TOpa, NMOCPEIHUKA MEKAY OOIEeCTBOM M rocyJapCcTBOM, M, BO-BTO-
pbIX, 0 (QYHKIMSIX, O0YCJIOBJIEHHBIX MX BaKHEIel poJibio B XKU3He-
JIeATeJIbHOCTH TOCyIapCTBEHHOro Mexanmsma. Kaxxnoe u3 1Byx Ha3BaHHBIX
HarpaBJieHUi objanaer cBoell crieuudUKoil 1 cBoeoopasuem.

IlepBoe HampaBieHUE — AeATEIbHOCTh MOJUTUUECKUX MapTUid
Kak TMOCpeJHMKa MeX1Iy OOIIECTBOM U rocylapcTBOM — Haubosiee pe-
Jbe(HO pacKpbiBaeT WX MPUPOAY MMEHHO KaK OOIEeCTBEHHBIX Opra-
Huzauuii. [Ipu 5ToM TMoOIUTHYECKUE TApTUM BBIMOJHSAIOT CleAylole
byHkMM:

1. IMonuTuYecKue NapTUM OTKPBIBAIOT BO3MOXKHOCTD IJIsI KaX#c0020
epaxcoanuna TOJUTUYECKU camoolpeneauTbcsi. UMeHHO Ha OCHOBe
OOLITHOCTY B3IJISIAOB W MIAEH, KaK M3BECTHO, TpaxaaHe OObEeIUHSIOTCS
B pa3jiMuHbIe MOJUTUYECKME TTapTUU. TeM caMbIM OHM TOJy4YaloT MOIII-
HBIi MTHCTPYMEHT OOpHOBI 3a cBou uaeu. [1pu aToM cama Goprda TepsieT
MEXJIMYHOCTHBINA, UHAWBUAYAIbHBI XapaKTep, OHAa KakK Obl COLIMalb-
HO MHCTUTYLIMATU3UPYETCS, MEePEeXoIuT B ApPYyroe pyciio, MpuodpeTa-
€T OOlIECTBEHHO 3HauMMbIit xapakTep. [lonuTuyeckre mapTuu MoMo-
ralT TpaxaaHaM O0CO3HaTh BO3MOXHOCTb COBMEILIEHUS JIMYHBIX 3aIpO-
COB C MHTEpecaMu TPYIIibl, 60jiee TOro, aKkTUBHO K TOMY MOATAIKUBAIOT.
B stom ux BaxHeimass poib. M1 3170 camo Mo cede pe3Ko CHUXaeT
BO3MOXHBII pa3pylIMTEIbHbINA MOTEHIIMAT OOPLObI UAEH (COOTBETCTBY-
IOIIMMU TIpUMepaMu, K cOXalleHUto, Oorata MCTOpUs 4YeJOBeuecTBa).
CTaHOBHUTCS BO3MOXHOW (POpMYyIMpPOBKa OIpEIeIeHHBIX TIpaBUII
urpbl”, Oojiee TOro, naxe MX MpaBOBOe 3aKperyeHue. Tem caMbIiM
CO3JAI0TCS M3BECTHbIE Oapbepbl Ha IMyTW K COIMAJIbHBIM KaTaKJIu3-
MaM, pellaloTcsl BOMPOCHl 0e30MacHOCTU OOIeCTBa, €ro BbIKMBaHUSI.

2. [Monutnyeckre MapTUU MOMOTAIOT OTACIBHBIM COYUANbHBIM ePYR-
nam W KaTeropusiM HacejleHUs OCO3HaTh U c(HOPMYJIUPOBATh CBOM WMH-
Tepechl. DTa 3ajlaya 4Ype3BblUaiiHO ciioxHa. OO0beAWHEHHE HE MOXET
MPOUCXOIUTh Ha OCHOBE CYMMHUPOBAaHMUSI MacChl YaCTHBIX MHTEPECOB.
Arperaiusi COllMaabHOM T'PyMIbl MPOUCXOAUT Ha 0aze OoOLIMX JJIsl MaH-
HON TpynIbl UHTEpecoB. ToONbKO TaKoil (hyHAaAMEHT MOXET CIYyXUTb
OCHOBOM JIJISI BBIPAOOTKM OOILEro IMOJUTUYECKOTO Kypca, HaroIIiero
MpeacTaBjieHue O MPUOPUTETaX NAHHOM COLMAbHOW TPYIMIIbI, O TOM,
KaK OHa TpeArojaraeT peliaTh CYUIECTBYMOIIME B 00IlecTBe MpoobJe-
Mbl. Bce 3TO B CBA3HOM OOOOIIIEHHOM BMIE M3JlaraeTcs B MapTUHHBIX
nporpamMmax. PazpaboTka mociaegHUX — BaxkKHeilas 3amada MOJUTH-
yeckux naptuil. Takum oOpa3oM, pa3inuyHble COLUAJIbHBIE TPYMIbl U
KaTeropuu HaceJeHUs Kak Obl CaMOOIIPEAEISIIOTCS 10 OTHOLICHUIO APYT
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K JIpYyry, UX OOlLIMe WHTEPEChl MPOECLUUPYIOTCS B IUIOCKOCTb MApTUM-
HBIX IIPOTPaMM, T. €. CBSI3HBIX CHCTEM UAEi U KOHILENIU. A 3TO B CBOIO
ouepelb CO3AaeT OCHOBY JJISI TIOJIMTUYECKOTO ITpollecca.

3. TloauTuyeckre MapTUX TIOMOTAIOT OPraHU30BaTb HOAUMUYEC-
Kuil npouecc, BBISIBUTh B OOIIECTBE JOMUHUPYIOLIME B3MVISIABI M Ha-
CTPOECHHMSI O MYTAX €ro AanbHelilnero pasputus. [locpeacTBoM IoJu-
TUYECKUX TapTHUI IpaXIaHCKoe OOIIECTBO CaMOBBIpaXkaeTcs W CaMo-
perynupyetcsi. [lpuyeM, 4TO KpailHe BaxXHO, oOecIieuMBaeTcs 3TO
JEeMOKpaTUYECKMM IyTeM. B KOHKYpEeHTHOIl MeXMapTUiiHOI O6ophbe,
T. €. B 00pb0e pa3IMIHBIX MOJUTUUECKHUX WIEH U KOHUEIINIA, BBISBIISI-
I0TCSl T€, KOTOpBIE MOJIb3YIOTCS B JaHHBIH MOMEHT HauOOJIbIIIEN TOITy-
JsipHOCThI0. OHU-TO U OEpyTCs 3a OCHOBY B ACSITEIbHOCTU (popMuUpye-
MOro mnoOeAuBIIEH MapTUEH MPaBUTENLCTBA. TeM caMbIM CO3IaIOTCS
MPEAITOCHUTKY IS YIIpaBJIeHUsT TOCYIapCTBOM B COOTBETCTBUHU C BOJIEH
OOJIBIIMHCTBA — OCHOBBI OCHOB JeMOKpaTuu. boiiee Toro, omHoBpe-
MEHHO BBISICHSIETCSI M BOJISI MEHBIIMHCTBA. B 3aBUCHMOCTHM OT CcTeneHU
MOMYJISIPHOCTA B OOIIECTBe "MPOUTpaBIIMX' HIOE M KOHLEHLWA, OT
"yaenpHOTrO Beca" 3TOro MEHBIIMHCTBA, HEKOTOpPHIE M3 €ro KOHIIEM-
LIMI MOTYT TakXe HAWTW CBOE TMO3MTUBHOE TMpUMEHeHUe (Harpumep,
MyTeM CO3JaHMSl KOAJUMLMOHHBIX TMPaBUTENbCTB, TMPSIMOTO y4yeTa WU
3aMMCTBOBaHMSI MOOEAUBIINEN MapTHEW WAEH, MHOCTATOYHO MOIYIsIP-
HBIX B OOIIECTBE M HE MPOTHBOpEYALIUX €€ MPOTrpaMMHBIM YCTaHOB-
KaM, U T. JI.). A 3TO — BaXXKHBII 3aJI0T CTAaOMJIBHOCTA KaK caMOli BJlac-
TH, TaK U OOILLECTBa B LICJIOM.

4. Tlocme TOrO Kax IIPaBUTEILCTBO CHOPMHPOBAHO W HAYAIIO
(GYHKIIMOHMPOBATh, IMOJUTUYECKHME ITapTUM O00eCIeYMBaIOT MEXaHU3M
00paTHOI CBSI3M MEXIY OOIIECTBOM M TrocymapcTBoM. IlociaenHee KpaiiHe
BaXXHO, TaK KaK ITO3BOJISIET IIPaBUTEILCTBY KaK OBl "mepxKaTh PyKYy Ha
IMyJbce OOIIECTBEHHBIX HacTpoeHuit". Ilonydas mHoOpMamuio o ToMm,
KaK B OOIIeCTBE BOCIPUHUMAIOTCS T¢ WIM WHbIE IIArd IIPaBUTEJIb-
CTBa, YTO MOJB3yeTCS IOIAACPXKKOM Macc, a 4TO HET, KaKue Ipobiie-
MBI TE€PSIOT aKTyaJlbHOCTb, a KaKue, HAIIPOTHB, OKa3bIBAIOTCS B IIEH-
Tpe BHMMaHMUS, NpaBsias 3JMTa I10Jy4yaeT BO3MOXHOCTb OIEpaTUB-
HO KOPPEKTHUPOBATh IIPOBOAMMYIO ITOJIUTHUKY, MEHSISI COOTBETCTBYIOILIE
MPUOPUTETHI, a IIPY HEOOXOAMMOCTH U MPEeIIPUHUMATh aKTUBHBIE MEPhI
10 BO3ACHCTBUIO Ha OOIIECTBEHHOE MHEHUE.

HJannas YHKIMS Ha3bIBA€TCsS KOMMYHHMKATHBHOW. MexaHU3MBbI
ee peaJu3alMu pa3HOOOpa3Hbl — OT AKTUBHOTO MCIIOJb30BaHUS
HapTUMHBIX CPEACTB MAacCOBOW MH(pOpMalliM, MPOBEACHUS MaCCOBBIX
MapTUAHBIX MEPOIPUITUI (MUTUHTOB, TEeMOHCTpaALMid, aKIWiA TIpOTeC-
Ta, MACIITAOHBIX PEeKJIAMHO-TIPOTIATAHAMCTCKNX KaMITAaHWUM W T. A.) TIO
PEryJsipHBIX JUYHBIX KOHTAaKTOB MapTUMHBIX aKTUBUCTOB, B TOM UYMC-
Jie U JIMIEepPOB ¢ U3bupareassMu, ocooeHHO Ha MecTax. [lomoOGHoro poaa
napTuiiHasg AeSITEeJIbHOCTh SBASETCS OTHUM W3 Ba’KHBIX KOMIIOHEHTOB,
MMO3BOJISIIOIIMX IIPAaBUTEILCTBY OCTaBaThCsS Y BIACTU BECh ITOJIOXKEH-
HBIIA €My CpOK, a 3aTeM U MpeTeHAOBaTh Ha MOBTOPHOE Ha3HauyeHUE.

5. PeambHO, OmHaKO, TONHONW OeCKOHMIMKTHOCTH OOIIECTBEHHO-
MOJIMTUYECKOTO IIpoliecca O0ecneunTh HeBO3MOXHO. CliemoBaTebHO,
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JIIOOBIM CcTpaHaM (0COOEHHO ¢ MapJaaMeHTCKO opMoil TpaBiIeHUs)
MEepUOIUYECKM ITPUXOIUTCS CTAJKUBAThCS C IPABUTEIbCTBEHHBIMU W
COLMaIbHBIMU Kpu3ucaMu. M TyT cHoBa HeoOXxomuma ITOMOIIb ITOJIUTH-
YECKMX TapTUil, OO0ECIEYMBAIOIINX COOTBETCTBYIOIIME UHCHIUMYYU-
OHHble (hopmbl 8bix00a u3 KpusucHolx cumyayuil. CriacuteIbHbIM (ak-
TOPOM CTaHOBUTCSI caMa MHOTOMApTUHHOCTb, T. €. MHOTOBAapUaHTHOCTb
BO3MOXHBIX ITyTell pasBUTUS; CYIIECTBYIOIIAs MeXAy MapTUSIMU KOH-
KypeHLMS; C rogaMy OTJaXEHHBIN (IIOpoi maXke peryaupyeMblid HOp-
MaTMBHO) ME€XaHW3M B3aMMOOTHOIIEHMI MEXIy IMpaBsileil mapTuei u
ONIO3UIIMEN, YBaXUTEIbHOE OTHOIIEHUE K cTaTycy mocienHeil. B Be-
JIMKOOpUTAaHUY, HAIlpUMep, 3TO MHOAYEPKHUBAETCS HaXe TEPMUHOJO-
TUYECKN: Hapsmy ¢ nmpaBuTelbcTBOM "Ee BemmuecTBa KopoiieBBI" 31eCh
cymectByeT M omnmno3unusg "Ee BenuyectBa", He TOJBKO He-¢hakTo,
HO U Je-1ope SIBJISIOIAsICSl COCTaBHOM YacTblO MCTI0JICIIMEHTA.

C omHOI CTOPOHBI, MEXIAPTUIHAS KOHKYPEHIIUS HE IaeT HU Ofl-
HOMY YYaCTHUKY ITOJUTHUYECKOTO Tpoliecca pacciabuThCs, Aaxe eciau
OH HaXOIWTCS Y BIACTHU, TMOCTOSIHHO TMONTAJIKMBasi €ro K COBEpIIEH-
CTBOBAaHMIO M CBOETO Kypca, ¥ METOIOB €r0 OCYIIECTBICHMS, TOIIM-
THIBasi €r0 HOBBIMHU MIESIMHM, IIPOBOLIMPYS €ro Ha BCE HOBBIE W HOBBIC
WHULIMATUBBI.

C [apyroil CTOpPOHBI, €Clii B pe3yabTaTe Pe3KOro O0OCTPEeHWUS
COLMAIbHBIX U MOJUTHYECKUX KOHMIMUKTOB IIpaBsilasi IapTUs Tepsi-
€T CBOE 3HaUeHHWe, MapTUiiHas CUCTeMa TYT XK€ IpeajiaraeT ajbTep-
HATUBHBIN BapuWaHT, BBIABUTras Ha IE€PBbIE POJM BYEPAIIHIOI OIIMNO-
sunuio. ITocaeaHsst mopoit naxe MMeeT CBOWM TaK Ha3blBaeMblil "TeHe-
BOil KabuHeT", OyOIMpYyIOIIWi OEeHCTBYIOIIEEe NPaBUTEIbCTBO U
MTO3BOJISIOIINI OIIO3UIIUM TYT XK€ BKIIOYUTHCS B padOTy, HE Tepss
BPEMEHM Ha TO, YTOOBI BOMTHU B Kypc nej. [Ipu 3ToM ocylecTBISIIOTCS
KOPPEKTUPOBKHU MPaBUTEIbCTBEHHOTO Kypca, MPUYEM €ClU K BIACTU
MPUXOAUT MApTUS C WHOW IOJUTUYECKOM IIaT¢opMoii, TO BechbMa
3HauuTeabHbie. CMeHa PecmybnmkaHckoil mapTum JleMoKpaTuaecKou
B CIIA, Hanmpumep, Bcerma cBsi3aHa C YBEJIWYEHHUEM HaIOTO00JI0XKe-
HUSI.

KoneuyHo, 310 HE MMIOHMPYET YACTHOMY OM3HECY, HO I103BOJIAET
aJIMHUCTPALIMM 3a CUET pocTa OIOMKeTa pa3BMBAaTh HOBBIE COLIMAIBHBIC
MpOrpaMMbI, TEM CaMbIM Tacsl COLMAIbHYIO HAIIPSIKEHHOCTb B CTpaHe
B 1ejoM. IIpy 3ToM phlYaru BJacTH IIPM CMEHE IAapTUM B IIPaBUTEIIb-
CTBE HM Ha MHUHYTY HE OCTalOTCSd OECKOHTPOJbHBIMHU. OTIaxkeHHas
MapTUifHasl CUCTeMa He jonyckaeT BaKyyMa BJIACTU — B 3TOM €€ Bask-
Heillllee IpeaHa3HadYeHHe. TeM caMbiM, HECMOTpS Ha MEPUOIMYECKU
BO3HUKAIOIINE KPU3WCHBIE CUTYyalluM, HOpMaJIbHasl XXU3HEIesITeIbHOCTD
o0IIecTBa HMKOTAa HE IIPephIBAeTCS.

6. HakoHell, elle omHa BaxkHast QYHKIUS MOJUTUIECKUX TTAPTHIl —
nodeomoeKa ynpaeaeHuecKux Kadpog, TIONUTUYEeCKOW BauThl. [loauTtu-
YyecKWe IMapTMM — YHUKAJIbHBIM WHCTUTYT, HPOHM3BIBAIOIIMI IIO TO-
puM30OHTanM Bce cioum oOiecTBa. Ee mpemHasHadyeHume — paboTaTh C
MaccaMu. A 3TO TPEeNOCTaBIsIeT MPeKpacHble BO3MOXHOCTH, C OIHOIA
CTOPOHBI, IJIsI TIOMCKa, O0TOOpa, BOCIIUTAHUS M IPOABMXKEHUS Ha PyKO-
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BOJSIINE MOJDKHOCTH TEPCHEKTUBHBIX JIMAEPOB, a C APYrol — IS
OpraHu3aluii 1Jisi HUX MAacCOBOM MOJAJNEPXKHW, 0e3 Yero ycrelrHasl Mno-
JUTHUYecKasl Kapbepa HeBO3MOXHa.

ITpu aTOM peyb MIET He TOJBKO O COOCTBEHHO MapTUHHBIX JUIe-
pax. TecHeiuM 006pa3oM B3aMMOJENCTBYSI U C MACCOBBIMU OOIIECTBEH-
HBIMM OpPraHU3alMsIMHU, U C TOCYIapCTBEHHBIMM CTPYKTypamu, OOpsCh
3a paclIMpeHMWe CBOETO BJIWSIHMS, MOJUTUYECKUE MapTUU MPOJBUTAIOT
CBOMX JIIOJIel TI0 BCeM HallpaBJEeHUSIM, BBITIOJHSSI POJb CBOEOOpa3HO-
ro oTmeja KaApoB U IJISI TOCYIapCTBEHHOTO ammapaTta, W JJisi oOlle-
CTBEHHBIX Oopranuzaiuii. Cpeayu moJIMTUYEeCKON SJIUTHI TPAaKTUYECKU BCEX
BEIyUIUX CTPaH MUpA CErolHsI HEBO3MOXHO BCTPETUTh HU OJHOTO TIO-
JINTMKA, HE TPOIIeAUIero IIKOJbl MapTUHOTO OTOOpa W BOCTIMUTaHUS.

Bropas rpynna (GpyHKUMI MOJMTUYECKMX TApTUl CBSI3aHa C UX
MECTOM M DPOJIbI0 B XM3HEIESTEIbHOCTU KOHCTUTYLUMOHHBIX MHCTUTY-
TOB BjacTu. B mjaHHOM ciiydyae 4eTKO MPOCIEXUBAETCs 3HAY€HUE IMO-
JIMTUYECKUX TMapTUN KaK OpraHUYeCKON 4acTU TOCyIapCTBEHHOTO Me-
xaHuszMma. [lpu 3ToM mpexie Bcero HEoOXOAUMO OTMETUTh ClIelylo-
e (YHKUUU TOJUTUYECKUX MapTUA:

1. Ha gesTenbHOCTH MOJUTUYECKUX MAPTUN AEPXKUTCS MPAKTU-
YecKM Bechb Mpoliecc (popMUPOBaHUSI TIPEICTaBUTEIbHBIX OPraHOB BJa-
CTH, OpraHu3alMu U MPOBEAeHUs u3bupamenvHvix kamnauui. Tlaptuu
3aHMMAIOTCsI TTOA0OPOM UM BBIABUKEHMEM KaHIAWIATOB B NEIYyTaThl; OHU
OpPraHM3YIOT MAcCIITAa0HYI0 pPeKJIaMHO-TIPOMaraHAMCTCKYI0 KaMIaHUIO,
obecrieurBasi CBOMM KaHJIMIaTaM TOJJIEPXKKY U30upartesneit; oHu bu-
HAHCUPYIOT TIPEABLIOOPHBIE PACXOJbl, MCIOJb3YS sl 3TOr0 Kak co0-
CTBEHHBIE CpPEACTBa, TaK M YACTHBIE TMOXEPTBOBAHUS, COOP KOTOPBIX
Ype3BbIYATHO TPYAOEMOK; B psiie CTpaH OHM y4acTBYIOT B (hopMUPO-
BaHUM M30MpaTeIbHBIX KOMUCCHUM M JaXxe caMmMu MedaTaloT u30upa-
TeJbHblE OMOJJIETEHU; MpPEeACTABUTENM MapTUll CIEAST 3a XOJOM TOJIO-
COBaHMSsI, BCErga MPUCYTCTBYIOT MpPHU BbIAade OIOJIETEHEH M TOACYETe
TOJIOCOB.

2. Ilaptum obGecreunBaloT 3GGEKTUBHYIO pabomy napiamenma,
BCSl BHYTPEHHSSI OpTraHU3aldsl KOTOPOTO CTPYKTYpPHO "MpuBs3aHa" K
JEeSITEILHOCTH TIOJIUTUYECKUX TapTtuii. [1pu dhopMrupoBaHUM pyKOBOIS -
IIMX OPraHOB MajaT U MapJaMeHTCKUX KOMUCCUM, KaK U3BECTHO, MPexK-
Jle BCEro yUYMThIBaeTCs MapTUilHas MPUHAMIEXHOCTD AenyTtaToB. CaMu
KOMMCCUHU CO3JAI0TCS MCKJIIOUUTENbHO Ha MapTUMHOW OCHOBE, MpUYeM
TakKuM o0pa3oM, 4TOObI OajaHC MOJUTUYECKUX CUJ B KaXIOWl KOMMC-
CUM CTPOrO COOTBETCTBOBaJ OajlaHCy CHJ B Majate B LeaoM. LleHT-
pajibHas ABUXKYyIllasl Cuja 3aKOHOAATEJbHOrO Tpoliecca — IapjiaMeHT-
cKue TpynIibl (mapTuitHele ppakiun). Onupasch Ha MEXaHU3M ITapTUii-
HOW NOMCUUILUIMHBI B XOJIE€ TOJIOCOBAaHMS, IMOJUTUYECKUE IapTUH
ne-GhakTo MpeAoTpeaessioT COMATbLHO-TTOTMTUYECKOE CoJepKaHne 3a-
KOHOJATeIbCTBa, a B psijie clydyaeB MU caM XapaKTep B3aMMOOTHOIIIE-
HUI MeXIy 3aKOHOIATeJbHOW U MCIOJHUTENbHON BIACTbIO, 3aMETHO
KOPPEKTUPYST KOHCTUTYLHIMOHHBIE CXEMBI.

3. MMaptun GOpMUPYIOT U TIPEAOTIPEACSIOT OOIIUIA MOTUTHUYEC-
KUl Kypc npagumesscmeéa. B COBpeMEHHOM MUpE BCe TpPaBUTEb-
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CTBa CO3JAIOTCS TOJILKO Ha MapTUHAHONM OCHOBe (IIpM MapjaMeHTCKOM
(opMe mpaBaeHHUS COOTBETCTBHE NAPTUMHON OKpacKy ITpaBUTEIb-
CTBa U MapJIaMEHTCKOIo OOJBIIMHCTBA — KPaeyroJbHBI KaMEeHb XU3-
HeIesATeTbHOCTU UCTIOTHUTENbHON BiacTh). KoHKpeTHbIE XXe HarpaB-
JICHUsI TIPaBUTEJIbCTBEHHOIO Kypca KECTKO IpeAoIpeAeiieHbl Ipel-
BBIOOPHO# matdopMoii TTodennBIIei Ha BEIOOpax maptun. bosee Toro,
c(hOpMUPOBAHHOE TIPABUTEIBCTBO OOBIYHO ITPOM3BOIUT MEPECTAHOB-
KM Ha BEAyIIMX aIMUHUCTPATUBHBIX TMOCTaXx, TaK YTO U caM ToOCy-
JapCTBEHHBIN armapaT Takxke Hen30eXHO MHpHoOpeTaeT HMapTUHHYIO
OKpacky.

4. TlonuTuyeckue MapTUM OKAa3bIBAIOT pellalollee BO3ICHCTBHE
Ha 6bl60pblL 21a6bl 20cydapcmea. B Ipe3nIeHTCKUX pecyoanKax nMme-
€T MeCTO MpsiMasl B3aMMO3aBUCHMOCTh: TPE3UAEHT BCerma IpeacTaB-
JISIET KOHKPETHYIO MapTUI0 U UMEHHO U3 €€ aKTUBUCTOB (KakK, Hampu-
Mep, B CIIIA) mocie mmobenbl Ha BeIOOpax (hOPMHUPYET CBOIO aAMUHMKC-
Tpanumo. [Ipy mapaaMeHTCKOM (popMe TIpaBieHUs K IPE3UICHTY IIOPOit
MpeabsBISIETCS TpeOOBaHMWE TMOJUTUYECKON HelTpaabHOCTH. B Takom
cllyyae OH mocjie BbIOOpoB (hOpMabHO MPUOCTaHABIUBAET CBOE UJIEH-
ctBo B maptuu. Ho 3To0 HMKaK He yMaysieT 3HauyeHUe Toro ¢akrta,
YTO K BJIACTU OH MPHUIIE] TOJbKO Oiaromaps MapTUHHON MOIaepKKe 1
BCJIEICTBME 3TOr0 Hen30exXHO OydeT Bcerma CUMITaTU3UPOBAaTh KOHK-
PETHOW MapTUu.

5. He MeHee BaxkHa AESITEILHOCTb MOJUTUYECKMX IMApTUN IS
DYHKYUOHUPOBAHUSL 0p2aHO8 MecmHo20 camoynpasienus. WVIMeHHO
MapTUHBIE TPYIIbl MYHULMIAIBLHBIX COBETOB (haKTUUECKU TMpeaorn-
pelesIioT BBIOOPHI M3pa, Mpeacenareieil KOMUCCUIA, IPYTUX HOXKHO-
CTHBIX JINL] MYHULIMIIAJIMTETOB, PACIIPENEISIOT MECTa B KOMMUCCUSIX U
T. 1. Bce Bompochl, mojpjexaliue pacCMOTPEHUIO MYHUIMNAIbHBIMU
CcOBeTaMU, IpPEeABAPUTEIbHO OOCYXAAIOTCI B MapTUMHBLIX TpPYIINax,
KOTOpbIE M pelIaloT cyabp0dy 3THX BoIlpocoB. HakoHel, maptuu mnpe-
JIOTIPENENSIOT KOHKPETHOE COJEp:KaHWE M COLMaJbHYIO HaIlpaBJIEH-
HOCTb JIeSITeJIbHOCTM OPraHOB MECTHOIO CaMOYIIpaBJICHUS.

§ 2. Knaccudukanmus moJIMTHYECKHX NAPTHIii

Jst Toro 9TtoOBI pa300paThCsi B JIOTUKE ITOJUTHYECKON OOPHOBI,
MPOrHO3MPOBATh Pa3BUTHUE IOJUTUYECKON CUTyallMu, HEOOXOAMMa OIl-
peneieHHas KiacCubUKALUg MOJMUTUYECKUX MapTUil, paclpeaelieHue
ux o rpymnmaM. CylecTByeT MHOXECTBO BapUaHTOB BO3MOXHOM Kitac-
cuduKauuy MapTUil B 3aBUCMMOCTM OT T€X KPUTEpHUEB, KOTOpble Oe-
pyTcs 3a ocHOBY Kjiaccudukauuu. Ilpeobdnamaroimym, ogHako, B 3apy-
OCXHBIX CTpaHax SIBJISICTCS pachnpelejieHHe NOJUTHYECKHX IapTHid
no ImKaje: mpaBble, IEHTPUCTCKHE M JieBble mapTtuu. Mcropuyecku
3TO CBSI3aHO C 3aJIOKEHHOM B PEBOJIIOLIMOHHBIE TOIbI TpagULIMEil Tpe-
CTaBUTENIEN Pa3IMYHbBIX MOJIUTUYECKUX MApPTUIl paccaXuBaThCd B 3ajie
3acefaHuil (ppaHiry3ckoro mapiameHTta. KpoMe toro, Ha ¢iaHrax MOXHO
BBIIENATh KpaiiHe TpaBble M KpaiiHe JIeBble, a B LIEHTpe — IpaBO- U



164 I'masa 6. INomuTryeckre MapTUA WM MAPTUMHbBIE CUCTEMBI

JIEBOLICHTPUCTCKUE MapTuu. KOHEeYHO, B peaJibHOM XXM3HU BCTPEYaAIOT-
csl caydyau, KOrjga TPYAHO OTNpPEAEIUTh YETKOE MECTO KOHKPETHOM
napTUd B MPEAIOXEHHOM cXxemMe, OOHAKO o0llee MNpeacTaBIeHUE O
MOJUTUYECKOM CIIEKTpE ACWCTBYIOIIMX CUJ OHa OE3yCJIOBHO JaeT.

HazBanHas knaccudukalnusi OTTaJKMBAETCS OT IPOrPaMMHBIX
MApTUHBIX YCTAHOBOK U PEAJIbHBIX NCUCTBUNA MOJUTUYECKUX MAPTHUM.
Hx odpuumanpHble Ha3BaHUS CEPbE3HOIO 3HAUECHMS HE HMMEIOT, OoJjiee
TOro, MOPOIi JIUIIb BBOAAT B 3a6iyxaeHue' . Onpeneasomumu GhakTo-
paMu SIBJISIIOTCS  CICAYIOIIWE: KaKum o00pa3om KOHKpemHas NOAUmu-
YyecKkas napmusi OMHOCUMCS K 20CYOapCMEeHHOl 61acmu, KAaK NOHU-
Mmaem QyHKUUU eocydapcmea; KaKogvl ee KOHUEnyuu 3KOHOMUUECKO20
pazeumust, 8 4acMHOCMU, 632110 HA UHCIMUMYM 4ACMHOU cOOCMEeH-
HOCmMU U Ha HaA02U; KAKoe 8HUMAaHUe OHA Yoeasiem COUUANbHbIM NpPO-
bnemam u Kak euoum nymu U mMemoosbl UX peuleHus.

Ha npasom ¢pnanee naxoosmces koucepeamuervie napmuu. OHHA
NeJTaloT CTaBKY Ha YaCTHOMPEINPUHUMATEIbCKYI0O MHUIIMATUBY. [loc-
JIeMHsIsl ke, KaK M3BECTHO, TeM BbIllle, YeM MeEHbllIe HajJoroBoe Ope-
Ms. [1oaToMy KOHCepBaTOpHI BBICTYMAIOT 3a CHIDKEHHE HAJIOTOB Kak
BaXXHBIN (HaKTOp OXMBJICHHUS SKOHOMUYECKON KOHBIOHKTYpHI. BMmera-
TEJbCTBO TOCYIapcTBa B 3KOHOMUKY, C WX TOYKM 3PEHUs, IOJKHO
OBITb OrpaHMYeHHBIM. HO caMo rocymapcTBO — M 3TO KpaifHe BaX-
HO — IIOJDKHO OCTaBaThCs CWIBHBIM. HerocpeiacTBeHHOE yJdacThe To-
cydapcTBa B 3KOHOMUYECKOM JesATeIbHOCTH Hed(hGhEKTUBHO, rocynap-
CTBEHHBII CEKTOpP B SKOHOMHUKE JOJIKeH OBITh MUHUMaJIbHBIM. HO TO-
CyIapcTBO 00SI3aHO JKECTKO HABSI3BIBATh CBOIO BOJIO MPU OOECIICYCHUH
ONITUMAJILHBIX YCIOBWH JJISI YaCTHOTO, TIPEXIe BCEro KPYITHOTO, Mpen-
MIPUHUMATENIbCTBA, 3aCTaBIlsisl BCeX coOMOmaTh CGhOPMYIMPOBAaHHBIC
WM TIpaBUJIa UTPHl B 9KOHOMUKE.

B kpuTHUYECKMX CUTYyallMsIX TOCYJAapCTBO MOXET U JOJIKHO IIpe-
MPUHUMATh PEIINTEIbHbIE Mepbl BO3IEHCTBUS Ha PBIHOUHBIC MeXa-
HU3MBI, MOPOI 3aTparuBasi UHTEPEChl KOHKPETHHIX GUPM, HO cracas
CUTYyallMIO IJISI YaCTHOro Om3Heca B meiaoM. [pyrumu cioBamu, neii-
CTBMSI TOCYIapCTBa HOOJIKHBI OBITb HE 3KCTEHCUBHBIMM, HO WHTEH-
CUBHBIMU;, OTpaHUYEHHBIMU IO MaciuTabaM, HO BBICOKO 3(h(EKTHUB-
HBIMU, OPUEHTHPOBAHHBIMU IO Y3KUM HAIpPaBJIEHUSAM, HalEICHHBIMU
Ha 0oJieBble TOYKM 3KOHOMHUKH. HarnsmHoil mimocTpamueil coOoTBeT-
CTBYIOIIMX YCTAHOBOK MOXXET CJIYXHWTb IIOJMTUKA TaK Ha3bIBACMOM
"peiiranomMuku” B CIHA wim "tatuepm3ma” B BenmmkoOpuranum (1o
MMEHU aMEpUKAHCKOIO Ipe3uAeHTa M aHMIMUCKOTO IpeMbep-MUHU-
crpa) B 80-¢ rompl

! HarnsimHolt wJuTIOCTpaliMeid TOMy MOXET SIBISITbCS, B YAaCTHOCTH, Ha3BaHUE
JIubepanbHO-IeMOKpaTUIeCKON nmapTuu AnoHuu, He uMelolel K aubepanuns-
My HU Majeiiiero otHoureHusi. PaBHbBIM oOpazoM, Harmonan-memoxparuyec-
Kasg maptusi [epMaHMU BOBCe HE OPUEHTUPYETCS HA TPaAMIIMOHHBIE JEMOK-
paTuyecKue IIEHHOCTH, a paaukaibl ®panumu wiu LIBeiinapuu, Bo BCSIKOM
cllyyae CErofHs, yXe TaBHO He MMEIOT HMYEro oOILIEro ¢ paauKaau3MoM.
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CoumanbHble MpoOJeMbl IJIsSI KOHCEPBATOPOB HE SIBISIIOTCS IpU-
oputeTHBIMU. OOHAKO OHM HE CIMCHIBAIOT MX ITOJTHOCTHIO CO CUETa.
CoumanbHble MPOOJEeMbI, IO MHEHMIO KOHCEPBAaTOPOB, JOJIKHBI pe-
IIaThCSI CAaMMM YacTHBIM OM3HECOM 3a CYET IOTOJHUTEIbHBIX MPUOBI-
JIeli, TojlydaeMbIX BCJIEACTBHUE CHMXKeHUSI HajoroB. Ilpu aTOM ux pe-
meHue OymeT maxe Oosiee 3(PpPeKTUBHBIM, YTBEPKIAIOT KOHCEPBATO-
pbl, MO0 HY OOWH IIPEANIPUHUMATEIb He 3aMHTEPECOBAaH B COLMAIbHBIX
KoHGauKTax. Jlydiine yclioBUS IJIs pabouymx B IEPCIIEKTUBE JIUIIb
MNPUHOCST YBeJIWYEeHUE NMPUOBLIM, oOecreyrBasi CTaOMIbHOCTh KaIapoB.

K umciay KoHcepBaTUBHBIX HapTHii MOXHO OTHecTH PecmyGim-
kaHcKyto maptuio CIIA, KoHcepBaTuBHYyI0 MapTuio BenukoOpuTaHuu,
JIubepanbHO-geMokpaTruieckyo naptuto AmnoHuu, rommuctckoe O0be-
IUHEHNE B MOAIEPXKKY pecnyonmuky @paHuuy U T. A. JJlaHHbIe TapTuy —
"cBOM" BO BJIACTH, OHM JECITUIICTUSIMHU KOHTPOIUPOBAIN IIPABUTEITh-
CTBa COOTBETCTBYIOIIMX CTpaH, a €CIM M OKa3bIBaJMCh B OIMO3ULIUMN
(HampuMep, aHMIMACKWE KOHCEepBATOPbl WM (PpaHIy3CKUE TOJIUCTHI
¢ 1997 r.), T0 3TO BCerma OBUIO JIMIIL HAa BpeMs M HUKOINA CEPhE3HO
HE OTpaXajoCh Ha UX IOMYJISIPHOCTA W aBTOPUTETE.

Ilenmp noaumuueckoeco cnekmpa MpAOUUUOHHO 3AHUMAIOM AU-
oepanvhble napmuu. CyTh UMX TO3ULIMM — SKOHOMMKA, OCHOBaHHas Ha
PBIHOUHBIX OTHOIIIEHUSIX TTPU MMHUMAJIBHOM YJ4acTHu rocynapctsa. Iloc-
JIeIHee HU MIpPU KaKUX OOCTOSTEIbCTBAX HE MOJDKHO BMEIIMBATHCS B
chepy 2KOHOMUKHM, a YX TeM 0ojiee — OUKTOBaTh. PHIHOYHBIE MeXa-
HU3MBI, TT0 MHEHHUIO JIMOepajioB, HOCTAaTOUYHO 3((HEKTUBHBI I TOTO,
yTOOBI 00ECIIEYUTh caMoperyisuuio. To e camoe KacaeTcsl M rpax-
JAHCKOro OOIIecTBa B ILIEJIOM — JMOepajbl M 30eCh HE IOIIyCKaloT
BMeEIIIAaTeIbCTBA, a YK TeM 0ojiee HaCHJIMs, CO CTOPOHBI TOCydapcTBa,
roJiarasiCb Ha MHCTUTYTBI CaMOTO TpaxKHaHCKOro oOIecTBa. 3a Tocy-
JapCTBOM TPU3HAETCS MPEUMYIIECTBEHHO OfHA TJiaBHasl (YHKIUS —
MOAIepXKNBaTh IOPSIOK, obOecreyrMBaTh Oe30IacHbIE YCIOBUS XKU3HU
IJIsI TpaxXmaH, CJICAUTHh 3a TEeM, YTOOBI COOMIOmANICS CYIIEeCTBYIOIINUI
3aKOH.

[TonoOHbIE B3MISABI OBLIM YPE3BbIYANHO MOMYJISPHBI B IMEPUOL]
OypXya3HbIX peBoolnii. C COOTBETCTBYIOIIMMM YCTAHOBKAMM HOBBIN
KJlacc mpearnpuHumMareneit boposcs 3a Baacte. B XIX Beke nubepanb-
Hbl€ TTapTUHX ObLJIM MacCCOBBIMU U BAUSITEbHBIMU (MIEPBOHAYAIBHO UMEH-
Ho JIubGepanbHas mapTusi, Kak W3BECTHO, Oblla MapTHEPOM KOHCepBa-
TOPOB IO ABYXNAapTUIHOM cucteMe B Benukoopuranuum). CeromHs 1o-
JINTUYECKass U 9KOHOMUYECKAsl CUTyallus B 3apyOeKHBIX CTpaHaX KPyTo
u3MeHusach. U3MEeHUJIOCh U TOJI0XeHUe TubepaibHbIX MmapTuit. HeiHe
5TO B OCHOBHOM MEJIKME, MaJOBIUSATENbHbIE MAapTUM, JAJIEKO HE BCe-
IJa TiepeliaruBalolie B XOoJe BBIOOPOB MSATUIIPOLEHTHBIN Oapbep.
OpHEeHTUPYIOTCSI OHU MPEVMYILECTBEHHO Ha MHTEPECHhl CPEIHUX CIIOEB
HacesJeHMs] (MHTEJUTMTeHLMSI, MeIKUEe M CpedHue MpearpuHUMAaTeNu,
pEMECIeHHUKU U T. A.). [IpumepamMu Takux maptuit Moryt 6biTh CBO-
OomHast meMokpaTtuueckas maptuss I'epmanuu, JluGepanbHas mapTus
Benukobopuranuu, I[laptus nentpa B IlIBenuu, utanbsiHckas Jinbe-
paJibHasl mapTusi U Ip.
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]./Ieebzﬁ @rane npedcmaenen coyuan-0emMoKpamuvecKumu napmu-
amu’. VIX To3uIMM AuaMeTpaibHO TPOTHMBOIIOIOXHBI MO3UIIUSIM KOH-
cepBatopoB. Colpayi-AeMoKpaThl BBICTYIIAIOT HE TOJBKO 3a aKTMBHOE
BMEIIATEJIbCTBO TOCYIapCTBa B SKOHOMMKY, HO M 3a €ro HEIoCpemd-
CTBEHHOE Yy4YacTHe B 3KOHOMMYECKOM NesATebHOCTU. M CKIIIOUMTENIhHO
PBIHOYHBIX MEXaHU3MOB JJIs1 00eCNeYeHUs] CUJIbHOM U 3[I0POBOM 5KOHO-
MUKU, TI0O UX MHEHUIO, HEIOCTaTOYHO, HE TOBOPS yXE€ O CIUIIKOM
BBICOKMX COLIMAJbHBIX M3ACPKKaX. DKOHOMUKA JOJKHA MMETh JIBa B3a-
WMOJAECHCTBYIOIINX U B3aMMOIOIIOJHSIIONINX CEKTOpa: YaCTHBIM M TOCYy-
napctBeHHBbIN. [IprueM HauMoHaMM3alWu, MO WX MHEHMIO, IOIJIeXaT
HE TOJIbKO OTJAEJIbHbIE MPEANpPUSITUS, HO U 1eJble OTPaciyd MPOMBIIII-
JICHHOCTU (€CIM OHM MaJIOIIpUBJIEKATEJbHbI JISI 4aCTHOTO OM3Heca).
MMeHHO Tak, B 4aCTHOCTM, IMOCTYyMNaloT Jeibopuctsl BenukobpuraHuum,
KOrJa OKa3bIBAlOTCSl y BJIACTM (KOHCEPBAaTOPHI, IMpaBaa, CMEHSSI MX B
MMpaBUTEJIBbCTBE, MO3Xe BCE 3TO JACHALIMOHAIU3UPYIOT). biaromapsa ycu-
JUSIM (PaHIY3CKUX COLMAIMCTOB ceromHst a0 20% mpou3BOACTBEHHBIX
MolHocTel MpaHLIMKU HAXOOUTCSI B COOCTBEHHOCTH TOCYIapCTBa.

CounanbHble TIPOOJIEMBI IS COLMANI-AeMOKPATOB SIBJISIIOTCS IIPU-
OpPUTETHBIMU. B MaHHOM OTHOIIIEHMM OHM TakKxKe BBICTYNAIOT 3a MacIll-
TabHOE ydJacTue rocyaapcTBa, Ipeiajiaras (pMHAHCUPOBATh MHOTOYMC-
JICHHbIE COLIMAJIbHBIE MPOTpaMMBbl 3a CUYeT OrMXKeTHBIX cpeacTB. Colu-
aJlbHBIC IIPOOJIEMBI MIpPU 3TOM Oe3yciaoBHO peinatoTcsa. CokpalaeTcs
Oe3paboTuila, pacTeT 3apaboTHas IjIaTa, YJIy4IIaloTCS YCIOBUS TPY-
Jla, collMajbHOe oOecIieueHue, MEIMIIMHCKOE OOCIyXXMBaHUE M T. 1.
OnHako 0OOOPOTHOI CTOPOHOM MeJalu CTAaHOBUTCS HEM30eXKHOE ITOBbI-
meHue HamoroB. KoHeyHo, comuan-aeMoKpaThl HBITAIOTCA U 30eCh UC-
KaTh OoJjiee WJIM MEHEe CIpaBelIMBbIC PEIICHUS, IIePEeHOCS OCHOBHYIO
TSIKECTh HAJIOTOBOTO OpeMeHM Ha OoraThIX, BBOASI IPAKOHOBCKHE ITO-
Oopbl Ha cBepxnpuObUIU. OmHAKO TMPEAOTBPATUTh HEU30EXKHBbIC Hera-
THBHBIC MJISI KOHOMUYECKONM KOHBIOHKTYPHI IIOCJIEACTBUS BBICOKOIO
HaJIOTOO0JIOKEHNSI, B TOM YHMCJIe 3KCIIOPT KaIllMTaJOB M3 CTPaHbI, yAa-
eTCsl Jajieko He Bceraa.

IIpuMepaMu maHHOTO THMA MApTH MOTYT SIBISATHCS JleitbopucT-
ckast maptust Benuko6purtaHuu, coupaanucTuyeckue naptuu OpaHuuu,
HWranuu, Ucnanuu, ABCTpUM, cOLlMAI-AeMOKpaTU4YecKe nmaptuu I'ep-
MaHUM U CKAHAMHABCKUX CTpaH. DTO — KPYyINHble U BAUSATEIbHbIE
MMapTUH, HEPEIKO IOJL3YIOIIMECs CTAOMIIBHON MOIACPKKON OOJIBIITMH-
cTBa usbuparesueil ceoux crpaH. [locineaHee Mo3BosieT UM OECCMEHHO,

! HeoOxomuMo, OIHAKO, VIMTHIBATH TO, YTO CaMa COIMAJI-AEMOKpPATHUs Jalie-
KO He ogHopomHa. HekoTopble colMan-IeMOKpaTHYeCKHe IMapTUM JIOTMYHEe
OTHOCUTb K LIEHTPY, MOpOM Jaxe K MpaBoMy LieHTpy. bosee Toro, maxe omHa
M Ta Xe NapTUs Ha pa3IM4yHbIX 3TallaX CBOETO Pa3BUTHUSI MOXET MEHSTb CBOE
MECTO B IOJMTHYECKOM crekTpe. Tak, (paHLY3CKMe COLMAIUCTHI Ieproia
IV Pecnybnmku Bcerna GJ0OKMpPOBANUCH C KOHCEPBATOpPAaMM, BXOAS C HUMHU BO
BCE KOAJIMIIMOHHBIE TNpaBUTEIbcTBA. B 70-Xx romax oHM KpyTO M3MEHWIM TaK-
THKY, TTEPEMECTUBILUCH Ha JIEBbIi (hIaHT, HA4aB COTPYIHMYATb C KOMMYHMUC-
TaM¥ BILJIOTH 0 BEIAeNeHUS UM (B yacTHOCTH B 1980 m 1997 romax) MuHHCTEpP-
CKuX TopTdenei.
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IECSITUICTUSIMH (B YACTHOCTU B CKaHIMHABCKUX CTpaHaXx), GOpMHPO-
BaTh TPaBUTEILCTBA.

Ha neeom paance wnaxodamces makice KOMMYHUCMUYECKUE
napmuu. OTIWYUTETbHAS YepTa IMOCICAHUX — MNPWHIMWITHAIBHO Hera-
TUBHOE OTHOIIEHWE K YaCTHON COOCTBEHHOCTH. DTO OMHA M3 IIEHTPaTh-
HBIX TTOCBIJIOK MapKCUCTCKO-JICHUHCKOU uaeonoruu. KoMMyHUCTBI BbIC-
TYIAIOT 3a OrOCYIapCTBICHNE SKOHOMMKHM, Pa3BUTHE €€ Ha IJIAHOBBIX
Havajax. [Ipy 3TOM, eCTeCTBEHHO, pellIeHWEe BCEX COIMATbHBIX IPO-
OJ1eM TakKe JIOXKUTCS Ha IUIeYW TOCymapcTBa, T. €. Ha Oromker. Muean
KOMMYHUCTOB — TapMOHWUYHO Pa3BUTOE OOIIECTBO, B KOTOPOM ITOJHO-
CTBhIO O0ecIleYeHa ColluaibHas CIPaBeIJIMBOCTb, HET OCIHBIX W YTHE-
TeHHBIX. OOIIECTBO, B KOTOPOM KaXIbIil paboTaeT 1Mo CITOCOOHOCTSIM 1
MTOJIy4aeT 10 MOTPEOHOCTSIM.

TeopeTrueckr IPOTUB IIOAOOHOII ITOCTAHOBKM BOIIPOCA TPYIHO
Bo3paxartb. [IpobOiema, omHako, B TOM, 4YTO IPAaKTUYECKM pPeain30-
BaTh JAHHBIN aOCTPaKTHBIN Maean HeBO3MOXHO. C OQHOI CTOPOHBI, Oro-
CyIapCTBJICHHME SKOHOMMKM YOMBaeT B HEd IJIJaBHOE — MOTHMBALIUIO
Tpyna. Hens0exXHBIM CTAaHOBUTCS IIPSIMOE WM CKPHITOE IIPUHYXKIE-
Hue. C npyroii — cTpeMyieHHe BCe IJIaHUPOBATh U PacCIIPeAcssiTh I10-
pOXIaeT OrpOMHBINM OIOPOKpPATUYECKUN ammapaT, HauyMHAOLIUNA JTOB-
JIETh Haj oOluecTBOM. B 0o0oux ciydyasix mpHUXOOMTCs XXepTBOBATh Ipa-
BaMU 1 cBOOOIAMU YejioBeKa M, KaK CJIEACTBHE, OOIIECTBO HEOTBPATUMO
CKaThIBA€TCSI K KECTKUM IMKTAaTOPCKUM, TOTaJUTAapPHBIM peXuMaMm,
MpsSIMO TMPOTUBOPEYAIIMM TEOPETUUYECKU pUCyeMOMY uaeany. Yoemu-
TEJbHOE TOMY IIOATBEPXKICHME — IIeYaJbHbIiI SKCIIEPUMEHT B CTpa-
Hax Bocrounoit EBpombl, He ToBops yxXe o Oojiee yem 70-IeTHeM
omnbiTe ObiBIIETO CCCP.

B mocneBoeHHBIE roAbl KOMMYHUCTUYECKUE MAapTUM aKTHUBHO JEii-
CTBOBaJlM BO MHOIMX cTpaHax 3amamHoii EBpombl, B psge ciydaeB
3aHUMast cuiibHbIe TTo3uuu (Bo @panuuu u Utanum ux nomaepKuBat
YyTh JM HE KaXXAbIM ISITHINA, a TO U YETBEpThIi m3bupatenn). B 90-x
rojgax, mocje mepexoga ctpaH BoctouHoii EBpombl, a ocobeHHo Poc-
CHUM, Ha PeJbChl INIyOOKMX ITEeMOKpAaTMYECKMX IIpeoOpa3oBaHMIi, pa3-
BUTHUSI PHIHOYHON 3KOHOMUKM, BIMSIHNE KOMITAPTUI ITOBCEMECTHO pe3-
Ko ynayo. CerogHss KOMMYHUCTUYECKasT UIEOJOTUSI B MUPE TIepeK1Ba-
€T OYEeBUIHBIN KPU3UC.

WznoxenHas xiaccudukauus, AaBas IIpeIcTaBJIecHUE O IIPUH-
LIMITMAJTbHOM OajlaHCe CHJI B KOHKPETHBIX CTpaHaX, pa3yMeeTcsl, He
MCUYEPITBIBAET BCEX KPACOK TOJMTUYECKOW TaJWUTphl. YTIyOssia aHa-
JIN3, MOXHO HCHOJIb30BaTh /IOMOJHUTEIbHBbIE KpUTEpPUH Kiaaccugu-
Kallii, B TOM YMCJIE HUKECIEIYyIoIIue:

. VYuer MeTomoB aeiicTBUS MoJuTUYecKMX mapTtuit. Ha atoit ocHoBe
pa3anyaloTcs IapTUU JAeMOKPATHYECKHE, ICHCTBYIOIIUE CTPOro

B paMKaxX KOHCTUTYLHUM, COOMIOmamoIMe "mpaBuiia UIphl", ¢ yBa-

JKEHMEM OTHOCSIIMECS K ONMMO3UIIUM (OOJBIIMHCTBO M3 BBIIIIEHA3-

BaHHBIX MapTHii) U MapTUMU paavKajibHble, TOTOBbIe BO UM COO-

CTBEHHBIX MHTEPECOB XEPTBOBATh AEMOKpAaTHEil, CKIOHHBIE K

aBaHTIOpaM (KOMMYHUCTHYeCKHUe napTun). Ocolyio TPYIIIy COCTaB-
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JIAIOT 3KCTPEMHCTCKME TapTHUM, Jejlalollde CTaBKy Ha Cuiy,
KCTIONb3Ysl OTKPOBEHHO MPOTMBO3aKOHHBIE METOABI OOPBObI (Tep-
pop, TIyT4d, caboTax, 3axBaT 3aJOXHUKOB 1 T.I1). Pajguxanib-
Hble MapTUM, KaK MPaBUIO, YETKO OPraHU30BaHbI, UMEIOT CUJIb-
HYI0, XOpOIIIO OTJaXEHHYI CTPYKTYpY, OTJIMYAIOTCA XECTKOW
NUACHUIIJIMHONM, CTPOTMM OTOOPOM WJIEHOB, BBICOKUMHU MapTUHBI-
MM B3HOCaMH, HEpEeIKO B MX cocTaBe (OCOOEHHO y DKCTPEMUCTOB)
UMEIOTCSl CIellMajbHble OOeBble MoIpasjaesieHusl IJis OpraHMu3a-
LIMM CWIOBBIX aKIMi U T. . Pamukanbl U 3KCTpeMHUCTbl UMEIOTCS
KakK Ha JIeBOM, TaK M Ha mpaBoM ¢uaHrax. B uucie npaBopanu-
KaJbHBIX HEpPeAKo (UTYpUPYIOT MapTUM HeodallucTCKOro, Ha-
LIMOHAJIMCTUYECKOTO, PACUCTCKOTO XapakTepa.

OTHollIeHUE TIOJUTUYECKUX MapTUi K peauruu. Te u3 HUX, KOTO-
pble CTpPeMSITCS aKTUBHO MCIIOJIb30BaTh B CBOEW WICOJOTUU IIO-
CTYyJIaThbl XpUCTMAHCTBa, COBMeIasi UX C TPAAULIMOHHBIMU IIEHHO-
CTAMU JE€MOKpaTuu, OOBEAUHSS TpaXJaH Ha OCHOBE OOIIHOCTHU
Bepbl Ha3bIBAlOTCS KOH(eCCHOHANBHBIMUA (BEPOUCIIOBEIHBIMM)
naptusimMu. IlprMepamMu TakKoBbIX MOTYT OBbITh XPUCTHAHCKO-Je-
MOKpaTuueckuii coto3 [epmMaHuM, XpUCTHAHCKO-COLIMaJbHbIE
naptun benbrun u JliokcemMOypra, XpuCTUAHCKO-IEMOKpaTUYeC-
kue naptuu Mtanuu, psiga JaTMHOAMEpPUKAHCKUX CTpaH U T. A. B
3amanHoit EBporie OypHBIII pPOCT BAMSIHUSI M aBTOPUTETA TaKUX
MapTUi MPUIIENCs Ha MOCAEBOCHHBIE TOMbl, KOIMa OHU BBICTYMU-
JIU MHUIMAaTOpaMU BOCCTAHOBJIEHUS JUKBUAMPOBAHHBIX daliuc-
TaMyd MHCTUTYTOB AeMoKpaTuu. CeroaHsi OHM HEpPEeaKO 3aHUMaloT
JUAUPYIOIIUME TO3UIIMK, YeMy B HEMasloil CTereHM CIOCOOCTBYET
TOT (aKT, YTO MOJUTUYECKU OHU HAXOIATCS Ha MpaBOM, KOHCEp-
BatuBHOM, aanre. [IpaBma, cpeau KoHdecCHOHANbHBIX MapTUi
€CTb M CBOM "paiuKalbl' — KIepUKAJIbHbIE IMApPTUU, IPETEeHIY-
IolllMe Ha KOHTPOJb (MpUYEM HE TOJBKO HIACOJIOTMYECKH, HO U
peajbHO) Kak o0IlecTBa, Tak WM rocylaapcTBa, MHCTUTYTOB BJIACTH.
B EBpone momoOHble mapTUM B HaCTOsIlee BpeMsl MPaKTUYECKU
yXe He BCTpevawmTcs (MX Bpemsl IpOILIO), HO BOT B psiie MUC-
JIAMCKHUX CTpaH B BMIe (pyHAaMEHTaau3Ma OHU ACHCTBYIOT BECh-
Ma aKTHUBHO.

OTHoOlIIeHNEe MapTUil K HallMOHAIBHOM IMPUHAIICKHOCTU I'paXIaH.
[TapTum, oOBemMHSAIONINE HAIIMOHAJMCTUIECKM HACTPOSHHBIX
rpaxkJiaH, COCTaBJSIOT ocoOyro rpynny. HanuoHammcTHiecKue
MapTUM CO3MAIOTCS TaM, L€ MCTOPUYECKU CIIOXMINCh KOH(IMKT-
Hble MeXHAlIMOHAJIbHBIE CUTyalluM, OCTAIOIIMECs IO CETOMHSII-
HUI IeHb (aKTOPOM ITOJUTHUYECKON OOpbOBI. OOBIMHO MPU 3TOM
peyb uaeT o6 MHTepecax HalMOHAJIBHOTO MEHBLIIMHCTBA, HAaCTaM-
BalOIIET0 Ha YIOBJIETBOPEHUU CBOMX OIIpeleisieMbIX HAIMOHAJIb-
Holt crieundukoii 3arpocoB. [IpuMepamMu MogOOHBIX MAaPTHUIl MOTYT
obiTh IlIBemckast HapomHas maptust B OuangaHmnu, JemMokpaTu-
yeckux ¢poHT ¢PpaHkodoHoB bpioccenst B benbrum, motmaHmg-
cKas M ydJIbCcKas HallMOHAJIMCTUYECKMe IMapTuu B BenmkoOpura-
HMM U Op. B psime ciiydaeB neiicTBUS HAIlMOHAIMCTUYECKUX MapTHi
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CIOCOOHBI aTh MPaKTUIECKUE PEe3yabTaThl — YCUJIUS IIOTIaHMI-
CKOW HAallMOHAJIMCTUYECKOM MapTUU, B YACTHOCTH, MPUBEJIU K CO-
3nanuio B Ilotnanauu B KoHue 90-X romoB CBOEro COOCTBEHHOTO
rapJaMeHTa.

*  HakoHemn, Henb3sl He cKa3aTh elmle 00 OMHOW CPaBHUTENBHO HO-
BOI TOJUTUYECKOM CHJIe B 3apyOeKHBIX CTpaHaX — mapTusax "3e-
Jenbix". VX cnenn¢uKka — akIeHT Ha TPeOOBAHUSAX 3allUTHl OK-
pyXalolieil cpeabl B COYETAaHWM C IPEBO3HECEHUEM OOIIeIeMO-
KPaTUIECKUX U COIMATBHBIX IIeHHOCTe. OueBUIHAS aKTyaIbHOCTh
3TOI umen obecrneumsia "3eJeHbIM" MOMIEPKKY Cpelnd pa3IUuuHbIX
COIIMAJTBHBIX U TTOJIMTHYECKUX CHJI — ITOPOM OHU BBICTYIAIOT JaxKe
Kak "aHTumaptuitHag naptus”. CerogHs "3eJieHbIe” aKTUBHO JIeii-
CTBYIOT BO MHOTHX 3apy0exHbix cTpaHax ([epmanus, ®panmms,
Hcnanus, Hunepnanabl, CIIA u np.), uMest B psifie CIy4aeB coO-
CTBEHHOE TIPEACTaBUTEIbCTBO B IMapjiaMeHTE.

§ 3. Ilapruiinbie cHCTEMBI

ITapTuitHas cucremMa — BaXXHEHIIMUIA KOMIIOHEHT MeXxaHM3Ma Bja-
cti. OmHAKO B OTVIMYME OT CaMUX ITOJUTHMYECKUX IMapTUil, mapTUiiHas
cUCTEMA B JEMOKPATMYECKMX CTpaHax, KaKk MpaBWIO, HE SBISETCS U
HE€ MOXKET ABJATHCA NPEAMETOM KOHCTUTYHMOHHO-IIPABOBOIO PEryJin-
poBaHMs (HUCKIIOUYEHME COCTABJISIIOT AMKTATOPCKUE PEXUMbI, HOPUIU-
yeckM (UKCUpPYIOIIME OJHONAPTUIMHOCTh, OO HEKOTOpPbIE pa3BUBa-
IOIIMECS CTPaHbl, TI€ 3aKOH OMNpeneasseT KOHKPETHOE YMCI0 MapTUil U
IJe JaHHOE OrpaHMYEHUE HOCUT BPEMEHHBINM, IEePEeXOMHBIN XapaKTep).
IMTapTuiiHasa cucteMa — pe3yabTaT IMHAMUKU MOJUTUYECKOTO MpoLec-
ca. OHa co3gaeTrcs camoil xu3Hblo. Ee cnenmduka ckinagbiBaeTcsl HOM
BO3IEMCTBUEM MHOIMX (PAKTOPOB: KOHKPETHOTO COOTHOIIEHUS ITOJIUTH-
YEeCKUX CUJI, UCTOPUUYECKMX TPAIMLIMN U OOCTOSITEIBCTB, OCOOCHHOC-
Telf HAIMOHAJbHOIO COCTaBa HACEJICHUS, BIMSIHUS PEJIUTUM U T. O.

XapakTep HapTUHHONM CHCTEMBI OMpPENeasaecTCs BO3MOXHOCTBIO U
CTENEHbIO PEAJbHOI0 y4yacTHUs JierajbHO CYILIECTBYIOIIMX MOJUTHYEC-
KUX TapTuii B (OPMHUPOBAHMM T'OCYIAPCTBEHHBIX OPraHOB, IIPEXIE
BCErO IIPaBUTEJIbCTBA, & TAKXE BO3MOXHOCTBIO BO3IECHCTBUS STUX
name?I Ha Bblpa6OTKy N OCYHICCTBJIICHUEC BHYTPH- WM BHCIIHCIIOJINTHU-
YecKoro kKypca rocygapcta. IlpyryeM BaxKHO He YMCJIO MOJIUTUYECKUX
napTuii BOOOIE, a YMCAO M MOJUTUYECKass OpMEHTalMsl TeX MapTHIi,
KOTOpBI€ PE€AJIbHO NMPUHUMAIOT YYAaCTUE B OCYIIECTBJICHUM Ha3BaHHBIX
¢ynkimii. C oTOl TOUKM 3peHUs pa3inyaloT CAeAyIolIMe OCHOBHBIC
Pa3sHOBUAHOCTU MApTUMHBIX CUCTEM: MHOIONApPTUIHbIE, IBYXIAPTHIi-
Hbl€e U OIHONAPTHUIHbIE.

Mmnozonapmuinsie cucmemol

CrenyeT NMpOBOAWThL pasiduMe MEXIy MHOTOMApPTHITHON cucTe-
MO M MHOTOMAPTUIHOCTBIO, WJIM MHOXKECTBEHHOCThIO maptuii. Kak
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OMPENETIEHHOE COLMAIBHO-TTOJIUTUYECKOE SIBJIEHUE, MHOXECTBEHHOCTD
MapTuii, T. €. HaIU4YKUe OoJjiee WIM MeHee 3HAUUTEIbHOTO YKCiIa MapTUii,
XapakTepHa JUIST TI0O0OM NeMOKPATUYECKOW CTpaHbl. DTO MMMaHEHTHast
yepTa TPaXAAaHCKOTO OOIIECTBA: Pa3HOOOpa3We CYIIECTBYIOIINX B HEM
WHTEPECOB TpeoINpeneisieT MHOrooopa3ue OTCTauBalOLIUX 3TH UHTE-
pechl OOIIECTBEHHBIX OpraHM3alMif, B TOM YUCJIE — IOJUTUYECKUX
TapTU.

Yro Xe KacaeTcsli MHOTOMApTUMHONW CUCTEMbl KaK KOHCTUTYLIMOH-
HO-TIPABOBOTO MHCTUTYTa, TO OHA PAacKpbIiBaeT crelubuky MexaHU3-
Ma (OpMUPOBaHUS LEHTPaJIbHBIX OPraHOB BJIACTU. DTO O3HAyaeT, B
JaCTHOCTH, YTO B 00pa3oBaHUM MPaBUTEJIbCTBA MOTYT Ha paBHBIX Ipa-
BaX y4yacTBOBAaTh HECKOJbKO PAa3MMYHBIX MOJUTHYECKUX MapTuii. [Toc-
JIeMHEe HAKIAAbIBAET OTIEYATOK HAa OPTraHU3alWI0 W TPOBENCHUE W3-
OuparesbHbIX KaMIIaHUU, MpOoLeaypy CO3[aHMsl MPaBUTENbCTBA (Yallle
BCEr0 B TaKMX CJydasiX OHO ObIBAeT KOIMIIMOHHBIM) U €ro (hyHKIIMO-
HUPOBaHNE, Ha XapakKTep B3aMMOOTHOIIEHUI MEXIy CaMUMU MapTUs-
MU (OHHM, KaK MpaBWJIO, B3aUMO3aBUCHUMBI, MOCKOJbKY MPaBUTEIbCTBO
HeceT KOJUIEKTUBHYIO OTBETCTBEHHOCTb) U T. A. JIpyrMMM cloBamu, OT-
Clofla BBITEKAaeT 3HAYMUTEJIbHOE CBOoeoOpaszue (hyHKIIMOHWPOBAHUS TO-
CyJapCTBEHHOTO MEXaHWU3Ma B LIEJIOM.

MHoronapTuiiHas cUCTeMa MMEET DS BaXXKHBIX C TOYKU 3PEHUS

I[CMOKpaTI/II/I IIPEUMYIIECTB:

OHa HauOoJjiee ITOJTHO PacKphIBaeT IMOTEHIMAI Pa3BUTHUS M CaMO-
pPeTyJISIIIMU TpaXXJaHCKOro OOIlecTBa, TeM CaMbIM OOecredyuBas
MocJeI0BaTeAbHBIN JeMOKpPaTU3M ITOJUTUYECKOIO Ipolecca;

. OHa JiejlaeT caMy MOJIMTUKY 0ojiee OTKPBITOM, TaK KakK BKJIIOYAeT
MEXaHU3M MeXITapTUHHON KOHKYPEHLIMM Y B3aUMOKPUTUKHU: OII-
MMO3UIIMS HUKOINIA HE YIIYCTUT IIaHCa CAeIaThb JOCTOSHHUEM IJjiac-
HOCTH TO, O YeM IIpaBslas IapTHs Hpearnodnaa Obl IIpOMOIYaTh;

. OHa TIOBBIIMAeT 3(G(MEKTUBHOCTh Ipolecca MPUHSATHUS pEIICHUN,
TaK KaK Bcerga mpemjaraeT pa3HooOpasHble, aJlbTepHATHUBHBIE
WIer U KOHILETIINH;

. OHa oOecrneynBaeT HEOOXOAMMYIO TMOKOCTh BJIAaCTHM B KPUTHUYEC-
kux cutyauusx. Co3gaHue HOBBIX OJIOKOB M KOAJIWIIWiA, IIepepac-
npeaejieHne MeCT B IIPEACTAaBUTEIbHBIX YUYPEXKICHUIX, CMEHa
JIMIEPOB — BCE 3TO 3a4acTylO MO3BOJISIET CMSATYUTh, a TO U BOB-
Cce Ha BpeMs CHSITh COLMaJbHBIC KOHMJIUKTHI, MO3BOJISIS UCT30-
JICHIMEHTY KOHTPOJIMPOBAaTh Pa3BUTHE CUTyallMHd B 1IEJIOM.

He cnemyer omHako maeanm3upoBaTh NaHHYIO cucTeMmy. EcTb y

Hee 1 CBOM Cepbe3HbIe HeAOCTaTKM. MHOronmapTUMHOCTh 00eCIeYrBaeT

BO3MOXKHOCTbD JICTATbHOM NEeATEeIbHOCTU MapTUl, SBJISIOLIMXCS TPUH-

LUNKXAJbHBIMUA MPOTUBHUKAMU IEMOKpPATUM, a 3TO MPU U3BECTHOM CTE-

YeHUU OOCTOSITEBCTB MOXET CO3HaTh pealbHYyI0 yIpo3y IJIs caMoil

IeMOKpaTH1 1 MHOTOITapTUitHOCTH. HarmoHan-couunanucrekas mapTus

B I'epMaHuu, Kak m3BecTHO, B 30-¢ rogbl MpUIJAa K BJIACTU IIyTEM

BBIOOpPOB, OIUpPAsICh UMEHHO Ha MpUHLUII MHoromaptuiiHoctu. IToto-

My-TO, KOIJIa IIpeACTaBIsSeTCS TaKasl BO3MOXHOCTb, IIpaBsllas 3J1UTa

CTPEMUTCS MOAEPHM3UPOBATh MHOTOIIAPTUMHYIO CHUCTEMY, OTIaBas
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MpearnoyTeHre Oojiee HaAeXKHOMY ee BapuaHTy. B 1emoM ke MOXHO
pa3nnyaTh CIEAYIOIINe Pa3HOBUIHOCTA MHOTOIAPTUIHBIX CUCTEM.
MHoronapTviiHble CHCTEMbI 0€3 JIOMUHMPYIOIIEH nmapTun. DTo
KJIaCCUYECKUI BapUaHT MHOIOMAPTUMHOCTU, TP KOTOPOM B O0Ophbe 3a
BJIACTh YYACTBYIOT Oojiee MJIM MEHEE paBHbIe IO CUJaM IMPOTUBHUKH.
B TakoMm ciyyae pesyabTaT OOphOBI Bcerma TpyaHompeackasyeM. Hu
OlHA U3 TMApTHH HEe UMEET IIAHCOB NOOUTHCS OOJNBIIMHCTBA B TapJja-
MEHTE M, CJIeIOBaTeJIbHO, MpU (GOPMUPOBAHUU IIPABUTECILCTBA HEU3-
OeXXHbI COI03bI U cornameHus. [1paBUTeTbLCTBO BCeraa UMeeT KOAIULI-
OHHBII XapakTep, (POpMUpOBaHME €ro CBSI3aHO CO 3HAYUTEIbHBIMU
TPYAHOCTSIMU U MOXET 3aTATUBATLCS HAa HEOIpeaeJeHHO TOJTUI CPOK.
Ob6ecneyuTh CTAOMIBHOCTH TAaKOrO MpPaBUTEIbCTBA KpailHE CJIOXKHO.
IMpumepbl — mnaprtuitHas cuctema ®pannum YeTBeprToit pecryOIUKH
(3a 12 et cmeHmnoch 26 kabuHeroB); HuaepiaHmoB, rme TOprd Inpu
(opMHMpOBaHMM TIPaBUTEIBLCTBA MOTYT 3aTSIrMBaThCs Ha Mecsiubl; MTa-
JINM, TOe NPaKTUYECKU HU OOHO IIPaBUTENILCTBO B ITOCIEBOCHHBIE TOIbI
HE CYMEJIO TPOAEPXKAaThCsl BECh OTBEICHHBIN €My 3aKOHOM CpPOK, U T. [.

MHoronapruiiHbie CHCTEMbI ¢ JIOMHHHUpYIonIei naprueid. CBoe-
0o0pa3re NaHHOTO BapMaHTa B TOM, YTO OJHA M3 TMapTUl MMEET SIBHOE
MPEeUMYIIECTBO Mepea BCeMM OCTaIbHBIMU. 3aHUMasl JUAMPYIOLINE
MO3ULIMU, OHA B COCTOSSHUU (CaMOCTOSITENILHO JIMOO B COMO3€ C MJaj-
IIMM TIOCIYIIHBIM MapTHEPOM) KOHTPOJUPOBATh MapJaMEHTCKOE 0O0Jib-
IIMHCTBO M, COOTBETCTBEHHO, (DOPMUPOBATH OJHOIAPTUIHOE ITpPaBU-
TeJabcTBO. [lomoOHasi MHOTOMapTUiiHAS CUCTEMA OYEBUAHO MPEATIOUTH-
TeJibHee JJIs mpaBsiux KpyroB. OHa MO3BOJISIET KOMIIEHCHUPOBATh
c1abyl0 CTOPOHY KJIaCCMYECKOW MHOTOMapTUMHOCTU — Mpu (hopMasib-
HOM COXpaHEHUW KOHKYPEHILIMW BBIOOPHI BCETna MpeackasyeMbl, HeXe-
JlaTeJibHble CIYYallHOCTU UCKJIIOYAIOTCS, CTaOUIbHOCTh MPaBUTEIbCTBA
rapaHTupoBaHa. [loToMy-To, KoOrja MOpeacTaBisieTCss BO3MOXHOCTb,
UCTIOJEUIMEHT CTPEMUTCS UMEHHO K TaKOMY BapuaHTy. Takasi cucre-
Ma, B YacTHOCTHU, cyulecTtBoBaja Bo Mpanuuu ¢ 1958 mo 1974 ron,
KOrJa JOMMHUpOBaja rojiiMcrckas naptusi O0beauHeHe B MOAIEPXK-
Ky pecniyonuku (OITP). Ewie nonsiie, no 1993 roma (38 sier), B mosau-
TaecKoit xxu3nu fAnonun rocnoacrsoBania JIAII. Hu ogun mecsrox net
3aHUMAET JUAUPYOIIMe Mo3ulUu MHCTUTYLIMOHHO-PEBOIIOLIMOHHAS
naptuss Mekcuku, MHauiickuii HauuoHaabHbI KoHrpecc (M) B MHouu
U T.na.

"BiokoBble”" MHOromapTuiiHbie cHMCTeMbl. Majo 4eM OTJIMYasiCh
OT KJIaCCHMYECKMX MHOTOIMAPTUIHBIX CHUCTEM B OOBIYHBIX YCIOBHUSIX, 0JI0-
KoBag" cucTeMma, cloxXuBliasicss B 60—70-e roapl, MpuodopeTaeT 60b-
1Ioe CBOcoOpa3ue B IEPUOIbI IIPOBEACHUS M30MpaTeIbHbIX KaMITaHWIA.
g Hee TToKa3aTesibHA pe3Kas MOJISIpU3alysl MOJIUTUIECKUAX CUJI, TPYyII-
MUPYIOLIKUXCS B JIBAa MPOTUBOCTOSIIMX ApYr npyry Osoka. Ilpu stom
MapTUX OMPEIE/SIOT CBOIO MPENIBBIOOPHYIO CTpATEruio, UCXOs U3 TIpU-
HaJIEXXHOCTH K OTHOMY M3 OJIOKOB. [lapTum M KaHAMOATHI, OCTAIOLIM-
ecsl BHE paMOK OJIOKOB, IpaKTUYEeCKM HE MMEIOT IIAHCOB Ha YCIeX.
DyHKIMOHUPOBaHNE TOAOOHONH CUCTEMBI B CBOMX OCHOBHBIX UYepTax
HarnmoMuHaeT (YHKIMOHMPOBAaHUE ABYXMapTUiiHOW cuctembl. [Tpumep
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MOJOOHOM MHOTONMAPTUHHONW cucTeMbl — MpaHIUS BTOPOI MOJOBUHBI
70 — nHavana 80-x romos.

B pasBuBawomuxcsi crpaHax MHOTONAPTUWHBIE CUCTEMBI B TOM
TPaAMIIMOHHOM BHJIE€, B KOTOPOM OHU (DYHKIIMOHUPYIOT B BEAYILIMX CTpa-
HaX C Pa3BUTON PHIHOYHOW 3KOHOMUKOW, BCTPEYalOTCsI CPAaBHUTEIBHO
penko (Muaus, Manaiizus u ap.). bonblee pacmpocTpaHeHue 31ech
WMEIOT OrpaHWYEHHO-MHOTOMApTUIHBIE CUCTEMBI, T. €. TaKue CUCTe-
MbI, TP KOTOPBIX Jieraju3alus MOJUTUIECKUX MapTUN OCYIIECTBIIS-
€TCsl B CTPOTO pa3peluTesbHOM Topsake. [lopoil yucno mx gaxe 3a-
koHopatenbHO (pukcupyercs (Mumonesus, Ceneran mo 1990 r.). Una-
ye ToBOpsi, TOCYIapCTBO BECbMa XECTKO PEeryjJupyeT BO3MOXHOCTb
00pa3oBaHMsI HOBBIX MOJUTMYECKUX IMapTUii, OKa3biBasi CUJIbHOE BO3-
JeicTBUE M Ha CBOOOAY AESTEIbHOCTHU JIETaIbHBIX MapTUW, W TJaB-
Hoe, Ha OoOlllee COOTHOIIEHWE BHYTPUMOJUTHYECKUX CUJ (B YaCTHO-
ctu, B UHooHe3nn).

Jleyxnapmuiinote  cucmemot

Crneundurka AByXMapTUNHONW CUCTEMBbI 3aKJIIOYAETCSI B YCTOWYM-
BOM MpeobjalaHWM Ha TOJUTUYECKON apeHe ABYX KPYIHBIX MapTuid,
KOTOpbIe TEePUOANYECKU CMEHSIOTCS B TMPaBUTENbCTBE: KOIJAa OIHA
napTusi (opMuUpyeT NMPaBUTEIbCTBO, Apyrasi HaXOAUTCS B OMITO3ULIUU,
U, HA00OPOT, KOrJa Ha O4YepemHbIX BbIOOpax MoOeXIaeT OMITO3UIIMOH-
Has mapTus, TO oHa (OPMUPYET NMPaBUTEIbCTBO, a MapTHsl, TMpexie
HaxXOAMBIIAsACS y BJACTU, MEPEXOAUT B OMIO3UIIUIO.

JByxmapTuiiHasi cucTeMa BOBCE He HMpednosazaem HAAUYUS 6 MOl
UAU UHOU cmpane obs3amenvHo moavko 08yx napmuii. B Benuko6pu-
TaHUU, HaMpUMep, CYIIECTBYeT HECKOJIbKO napTuit: KoHcepBaTuBHas,
Jleiitbopuctckasi, JIubepansHast, Couman-meMokpatudeckasi, Kommy-
HUCTUYECKAasl, a TaKXe PsJ WHBIX MOJUTHYEeCKUX opraHuzanuii (Koo-
rnepaTMBHAs MapTUsi, Y2JbcKash HauMoHamucTudyeckas maptus, Ilot-
JlaHZCKasi HallMOHaJIucTUIecKas naptus, HanmoHanbHbIit GPOHT U ap.).
Tem He MeHee 3TO CTpaHa C KJIACCUYECKOU ABYXIAPTUINHON CUCTEMOMN:
TOJIBKO JBE MAapTUU — KOHCEPBATOPHI U JIEUOOPUCTBI — CMEHSIST APYT
Ipyra, opMUPYIOT TPABUTEIbCTBO U OMPEAESIIOT OCHOBHBIE HAIlpaB-
JIeHWS BHYTPU- U BHEIIHENOJIUTUYECKOTO Kypca CTpaHbI.

ITpeumyiiecTBa ABYXIMapTUHOCTH o4yeBUIHBI. OHa obOecrieunBaeT
OOJIBIIYIO0 CTAOWIBHOCTD TIpaBUTENIbCTBA. OMHOMAPTUNHBIN KaOWUHET CBO-
0O/IeH OT HEYCTOMYMBOCTU KOAJTMIIMOHHbBIX corailieHuii. B couetanuu ¢
MOBCEMECTHO PaClpOCTPAHEHHOU CeroJHs MapTUHHON JUCHMIUIMHOMN, C
TpaaMlLIMeil COXpaHsITh IMOCT IJIaBbl MPaBUTEJbCTBA 3a JIMAEPOM I100e-
IUBIIEH Ha BbIOOpax MapTUU, KOTOPBIM TaKUM OOpa3oM COCPEAOTOUYU-
BaeT B CBOMX PYKaX BCIO MOJHOTY U TOCYJApCTBEHHOU M MapTUIHON
BJIACTH, JAHHAasl CUCTeMa TapaHTUPYET OOoJbly0 3(PPEKTUBHOCTH UC-
MOJIHUTEIbHOM BJIACTH.

CozpnaBasi TPYAHOCTU IJIs AESATEIbHOCTU TPETbUX TApTUii, OTCe-
Kas UX OT BJAcTU, ABYXITapTUWHASI CUCTEMa CTAaBUT HANECXKHBINA Oaph-
€p Ha MyTU paauKaJlbHO HACTPOEHHBIX CWJ KaK clieBa, TaK M CIpaBa.
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Tem caMbIM OMHOBpPEMEHHO pelaioTcs aBe 3agadu. C OmMHOM CTOPOHBHI,
MPUHLUIINAIbHbIE MPOTUBHUKM CYLIECTBYIOIIEIO peXyuMma MOTYT Aeii-
CTBOBaTh CBOOOIHO (ITOKa paboTalOT B paMKaxX 3aKOHa), MOIYT peKJja-
MUpPOBaTh cebsi, mpearas CBOMX KaHIMAaTOB U30MpaTesio, T. €. obec-
revyrBaeTcs IojHasl nemMokpatusi. C Ipyroil xxe — peajlbHOIl yIpo3bl
JUISL BJIAaCTU paAuKaJbHbIE CWIbl HE IPEACTABIISIIOT, MO0 OOCTymHa K
Hell dakTuyecku He UMElOT. IpyrumMu cioBamMu, B OTJIMYUE OT MHOTO-
MapTUIAHOCTH, IBYXIMAPTUHOCTh O€3yCJIOBHO Topasao Oojiee HameKHBIN
" 3¢ HEeKTUBHBIN MHCTPYMEHT 3alllUTHI IEMOKPAaTHUECKOTO PEeXMMA.

CkazaHHOe, OJHAaKo, He O3HayaeT, YTO ABYXNAapTUMHAs CUCTeMa
aBTOMaTHUYECKM pellaeT BCe IOJUTHYEeCKMEe IIpobjeMbl. BoBce Her.
Ilepexon BAacCTH OT ONHOM MOJUTUYECKON MapTUU K APYroil, 0COOEHHO
KOrma TIOCJIeAHSSI 3aHMMAeT MHBIE COLIMAJbHO-TIOJUTUYECKUE ITO3U-
LIMM — Cepbe3Has BCTPSICKa HE TOJBKO IJis FOCYAapCTBEHHOIO MeXxa-
HU3Ma, HO U JJIs Bcero odmectna. IIpuxoa K BiaacTu JIeMOOpUCTOB BMe-
CTO KOHCEpBaTOpOB, Hampumep B BennkoOpuTaHuM, Bcerma MPUBOIUT
K Pe3KOM aKTUBM3ALUM COLMATBHON (DYHKIIMM TOCYIApCTBa, OUYCpeaHOU
BOJIHE HAllMOHAIM3ALIMM, IlepepacnpencieHuI0 OIOMKETHBIX peCypCoOB,
W3MEHEHUIO HAJIOTOBOM MOJUTUKMU U T. II. A 4epe3 HEKOTOpOoe BpeMsl, KOr-
Jla TTapTUX BHOBb MOMEHSIIOTCSI MECTaMU, BCe OYIET OTBITPhIBATHCS 00-
paTHO. AHajlorTM4YHasl KapTWHA, MpaBAa ¢ MEHbIIEH aMIUIUTYION KoJie-
Ganmit TIyomHBI pedopM, HaoOmopaetcd Takxke B CIIA mpu cmene y
BJIACTU pECIyOJIMKAHIIEB M IeMOKpPAaTOB (IS IMOCIEIHUX COLIMAIbHBIE
LIEGHHOCTU TaKXXe SIBJISIIOTCSI OMHUM W3 HaWBaXXHEUIIUX MPUOPUTETOB).

JByXIMapTUHHOCTb HE MCKIIOUYAET CYLIECTBEHHBIX MEpPEeMeH, ajib-
TepHATUBHBIX BAPUAHTOB Pa3BUTUs OOIIECTBa U rocyaapcTBa. OmpHako
OHA YeTKO (PMKCHUPYET JOIyCTUMBbIE paMKU U3MEHEHUI B TOCYyIapCTBEH-
HOM TIOJIMTUKE, HE MO3BOJSAS CTaBUTH IO BOIPOC OCHOBY CYIIECTBYIO-
ILIETO CTPOsSI — PHIHOYHYIO 3KOHOMUKY U JIeMOKpaTuio. B atoMm — Bax-
Helilllee MpeaHa3HaYeHUEe ABYXINApTUNHONW CUCTEMBI.

OononapmuiiHble cCUCHIEMbL

OnHONapTUHHOCTh O3HAYAET, YTO B JAHHOW CTpaHe TOJbKO OJHA-
eIMHCTBEHHAs1 TOJUTUYECKash MapTHs TOJydyaeT CTaTryc JierajJibHOM, a
3HAYUT, U NPaBO (HOPMUPOBATH NMPABUTEILCTBO NPU IOPUANYECKOM
3ampenieHuu (HO He 00s13aTeibHO (haKTMYECKOM OTCYTCTBMHM) BCEX
apyrux mnaptuii. Camo mo cebe 3T0 aBTOMAaTWMYECKW TMPUBOAMT K TJy-
OMHHOM peopraHu3aliMv BCell MOMUTUYECKON CUCTEMBI:

. WHCTUTYT BBIOOPOB IOJHOCTBIO BbIXOJallMBaeTcsl (Haxe ecnu
BBIOOPBI BCE-TaKU MPOBOAATCS), MO0 HMKAKOW peasbHOU ajibTep-
HATUBBI U30UpaTENI0 HE TpeajiaracTcs;

. MPOUCXOAUT CpalllMBaHUE MApTUHHOTO M TOCYJApCTBEHHOTO arl-
napata. [Ipr 3TOM LIEHTp MPUHATHS MOJIUTUYECKUX PELICHUN Te-
PEXOIUT K MapTUITHOMY PYKOBOJCTBY, paccMaTpuBalollieMy Tro-
CyIlapCTBO He 0oJiee KaK aAMWHUCTPATUBHBIA MEXaHU3M ST pe-
aJIM3allMu CBOUX PELICHUIA;
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. ne-GhakTo TepseTcs pas3inyve MeXIYy TOCydapCTBEHHBIM U
MapTUIHBIM OIOMXKeTaMu, YTO MHOTOKPATHO YCHUJIMBAeT IO3WLIMU
TOCITOACTBYIOIIEH MapTUU B OOIIECTBE;

. OOIIECTBEHHbIE OpPraHM3alli TEPSIIOT CaMOCTOSITEJIbHOCTh, OIO-
CYyIapCTBIISIIOTCS, MpeBpaliasich Ae-(akTo B MHCTPYMEHT TOTallb-
HOTO KOHTpPOJIS BJIACTH Haja IpaxXmaHaMH. TeM caMbIM rpaxaaHC-
KOe OOIIECTBO MPaKTHUYECKU pa3pyllaeTcs;

. BBIXOJIAIIMBAETCSI TIOHSITUE 3aKOHHOCTU, MOO MPU XKECTKOU 00sI-
3aHHOCTH PSIAOBBIX I'paXKIaH YETKO UCIMOJHSTh BCEe peIlleHUs Bia-
cTell caMa BJacTh OTKPOBEHHO CTaBUT ceOsl Haa 3akoHOM. [losu-
TUYECKasl BOJISI U JeKJapupyeMble BJIACTbIO LIeJIM CTAHOBSTCSI OYe-
BUIHO TPUOPUTETHBIMU;

. BBOIUTCS oUIIMaTIbHAS UACOJOTHSI, 00s13aTe/bHasl 1JIs1 BCceX yueo-
HBIX MPOrpaMM, MOJHOCTBIO MCKJIIOYalolasi CBOOOMY MBICIIH;

. dakTHUYeCcKU pa3pyllaeTcs MHCTUTYT IIpaB M CBOOOI 4YeJIOBEKa,
100 0e3yCIIOBHBIM IIPUOPUTETOM OOBABISIETCS "OOIIECTBEHHBIN"
(T. €. mapTUiiHBIi) nHTepec. KOHKpeTHasI IMIHOCTh paccMaTpuBa-
eTCsd JUIIb KaK WHCTPYMEHT, CPEICTBO B peaau3aluu "oble-
CTBEHHOIO" MHTEpeca.

WNHade roBopsi, 00HOnapmuilHOCM®s NO CAMOU C80el cymu Heus-
oexcro npueodum (Iaxe eciayd TEOPETUUECKU MPEANOI0XKUTh, UTO Ta-
KOBO€ M3HAYaJbHO HE TPENINoJarajioch) K YCIMAHOBACHUIO HCECMKO20
OUKmMamopcKoeo pexcuma npu MmomaabHOM KOHMpoae OOHOU napmuu
Had eocyoapcmeom, 00uWecmeom U Kancooi KOHKPemHOU AUYHOCbIO.
Yo0eauteabHBIM TOMY TOATBEPXKACHUEM MOTYT CIYXUTh KOHKPETHBIE
rctopuueckue npumepbl. OTHOMAPTUIHBIE CUCTEMBbI CYIIECTBOBAJIM B
Hauuctckoit I'epmannu u pammmcrckoit Utanuu. Ha ogHomapTuiitHOCTH,
npu oGpUIHATBLHOM KOHCTUTYLUMOHHOM 3aKperIeHUU "PYKOBOMASIIEH
poau" KOMIapTUH, AepKajlaCh BJAcTh BO MHOTMX OBIBILIMX COIIMAJIMC-
tnyeckux ctpaHax BocrouHoii EBponiet 1 CCCP.

Bce mukraTopckme pexXmMbl, KaK IIPaBWIO, OOJamaroT HeMallbI-
MU CpeAcTBaMM camo3aliuThl. CBEprHYTh UX CI0XKHO. OOBIYHO 3TO IIPO-
HWCXOMUT JIMOO B CBSI3M C BOGHHBIM ITOpaXXEHUEM, JIMOO C IOIBITKAMM
caMopedopMUpOBaHMUs, KOIma OCJAOJSIOTCS HaBsI3aHHBIE OOIIECTBY
MyTHl U PEXUM B3pBIBAeTCSA M3HYTPU (UTO, COOCTBEHHO, M MPOMU3OIILIO
B 80-x romax B Bocrounoii EBporre).

CerogHsi OMHONIAPTUITHBIE CMCTEMBI B KJIACCMYECKOM BapHaHTE CO-
XpaHSIOTCS B MOCIETHNX bacToHax coumann3mMa — Ha Kyoe m 8 KH/IP.
He3p161eMbie TOMUHUpPYIONIME ITO3WIMKM 3aHUMaeT KoMmaptus B Ku-
Tae, XOTd MO Mepe YriayOJeHUs AeMOKpaThueckux mnpeobpaszoBaHmMit
CTAaHOBUTCS HECKOJIBKO 3aMETHEe IPUCYTCTBHE B MOJIUTUYECKON KM3-
HU U JPYTUX JIETAJIbHO pa3pelleHHbIX napTuil. OmHOMapTUHHBIMU OC-
TAIOTCSI TaKKe HEKOTOphle a(hpMKAHCKHWE CTPaHBI, IlIe¢ MECTHOM 3JIM-
T€ yJdaJloChb CKOHIIEHTPUPOBATh BJIACTh M HaBs3aTb CTpaHE XXECTKUI
aBTOpPUTApHBIN pexuM. 910 — KamepyH, ['aboH (B KOTOpoM IIpaBs-
mas naptus [aboHckuMii feMoKpaTuyeckuii 010K O0bEeNUHSIET B CBOMX
psmax morojioBHO Bce (!) B3pociioe HacejeHue), 3aump (rae rocymap-
CTBEHHBIC OpraHbl O(MUIIMAIBHO IIPOBO3IJIAIIIEHBl COCTAaBHON YacCThIO
mmpaBsineid naptTun HapogHoe OBMKEHUE DPEBOJIOLIMM).
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§ 4. PerraMeHTanysi nNpaBoBOro craryca
U NOPAAKA JedATeJIbHOCTH NMapTHUi

BospacTanue ponm moIMTUYECKUX MAapTHl HE MOIJIO HE BBHI3BATh
U3MEHEeHMsI B OTHOIIEHMM K HUM caMOro rocymgapcrsa. IIpexme oHo,
KaK TpaBWJIO, HE BMEIIMBAIOCh B UX ACATEIbHOCTb, IMPOTEKABIIYIO B
COOTBETCTBUM C KOHCTUTYLIMOHHBIMU OOBIYASIMU, CJIOXMBIIEHCS MpaK-
TMKOM M Tpagmuusgmu. Ilocie BTOpoit MMpPOBOIT BOWHBI TOCYIApCTBO
Hayajao NepexoauTh K HEMOCPEACTBEHHON perjiaMeHTaluu JesSITeIbHO-
CTU TapTUil KaK YacTH CBOEro MexaHusMa. Bo MHorux 3apyOexkKHBIX
CTpaHaX OBUIO TOJIOKEHO Hadalo IMpolleccy IpaBOBOro 0GOpMICHUS
NEeATEIbHOCTA MOJATUYECKUX MAPTUN WM MX UHCTUTYLMAIA3ALIMM.

Hncmumyyuaausayus noaumuueckux napmui

IIpaBoBbie (OPMBI MHCTUTYLIHUAIU3ALNU TOJUTUUYESCKUX TAapTUI
pa3HooOpa3Hbl. OHa OCYILECTBJSIETCS Ha Pa3jIMYHBIX YPOBHSIX, B3au-
MOJOTOJHSIIONIMX U pa3BUBalOLIUX APYT Apyra. CerogHsi ctaTyc U IO-
PANOK JeATebHOCTU MOJUTUYECKUX MapTUIl perjaMeHTUPYETCS: KOH-
CTUTYIIHOHHO; B PAMKAX OPraHUYECKMX 3aKOHOB; HOPMAMM TEKyIle-
ro 3aKOHO/IATEJIbCTBA; B (hopMe CyIeOHbIX pellleHrid, 3aTparuBaroInX
KOHKPETHbIE acIeKThl AeATeJbHOCTU TapTUii, co3gaBas TeM CaMbIM
MpeUeAeHTbl, KOTOpbIE SBJSIOTCS HEMaJIOBaAXKHBIM MCTOYHHUKOM KOH-
CTUTYLIMOHHOTO IIpaBa.

Texyiee 3aKOHOAATENbCTBO OTJIMYAETCS 3aMETHBIM CBOEOOpa-
3ueM. B omHuMX cTpaHax BOMPOC CTAaBUTCS IIMPOKO, MHOTOILJIAHOBO.
IMTpuHUMa0TCs 001IMEe 3aKOHBI O MOJUTHYECKUX MapTUSIX, CTPeMsIIn-
ecsl OXBaTUTh €/1Ba JIU HE BCE aCIeKThl MX XU3HEeAesATeJIbHOCTH (3aKO-
HBl 1967 1. I'epmanuu, 1974 r. Ioptyranum, 1975 r. Asctpun, 1978 T.
HWcnanuu u np.). B apyrux — 3akoHomaTenb BbIOMpaeT oquH Haubosee
CJIOXKHBIN U TIOJIMTUYECKU BaXKHBINM acMeKT MpobaeMbl — MPUHUMAIOT-
¢S 3aKOHBI 0 (DMHAHCHPOBAHUY TTOJIUTUIECKUX MapTUil (3aKOHBI 1965 T.
IBeuu, 1969 r. ®uunsaaauu, 1974 r. Utamuu, 1988 u 1990 rr. @pan-
My U 1p.). B 11e10M e moBceMeCTHO IMPOCIeKUBAETCsI OfHA TEHIEH-
LYS: 4YeM T0o3Xe Mo BpeMeHU pa3pabaThiBaeTCsl M MPUHUMAETCSI COOT-
BETCTBYIOLIIMI MpPaBOBOW aKT, TeM OoJjiee OH pa3BEPHYT U KOHKPETEH,
3a cyUeT ydeTa 3apyOeXXHOro OIbITa.

Hayajio KOHCTUTYIMOHHOMY 3aKOHOAATEJbCTBY O ITOJUTUYEC-
KMX MapTusxX ObUIO MOJIOXEHO B TepBble MOCAeBOEHHbIE rofbl. MMeH-
HO TOTJa IPOM3OIILIO paguKalbHOe M3MEHEHME CTaTyca MapTUii: OHU
cTaj KOHCTUTYLMOHHO-TPAaBOBbIM MHCTUTYTOM. CeromHsl y>xe HU OlHa
13 BHOBb TPMHUMAEMbIX KOHCTUTYLUI HE OOXOAMT MapTUU CBOVM BHU-
maHueM. [Ipu 3ToM Ha ypoBHE KOHCTUTYLIMU, pasyMeeTcs, GUKCUPY-
IOTCS JINIIb TJIaBHbIE, MPUHIUITHATbHbBIE OCOOEHHOCTH MPABOBOTO CTa-
Tyca MOJUTUYECKUX TMapTUid.

Bo-niepBbIX, KOHCmMumyyus 3aKpenisiem mecmo U poib NApMull
8 o0uecmeeHHO-noaumuYeckoll ocusny. BaxHeimeir ux QyHKUIMEH
MPU3HAETCSd yyacTue B TOATOTOBKE U TMPOBEACHUM BbIOOPOB, COMEN-
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cTBUe (OpMMPOBAHUIO BoJM M3bupateneil. "Ilaptuu comeicTByIOT op-
MHMpPOBAHMIO BOJIM Hapoaa"' — cKa3aHo, HampuMmep, B II. 1 cT. 21 OcHOB-
Horo 3akoHa ['epmanun. [lapTnu crmocoOCTBYIOT “dopmupoBaHuno Ha-
pOIHOM BOJIM W OPraHM3aluM ITOJUTUYECKON BJIACTH — TJjacuT 1. |
cT. 47 nopryraibckoit Koncruryuuu. Bripouem, HEKOTOpbIE KOHCTUTY-
LIMU CTaBSIT BOIMPOC IIMpe, TPaKTysl MapTUU KakK "OCHOBHOW 3JeMEHT
noautnyeckoit [esiteapHoct” (cr. 6 Koncturynun Mcmanum), pukcu-
pysd, 4TO TapTHUU "MOJIKHBI CIYXWATh CBOOOTHOMY (PYHKIIMOHWUPOBA-
HUIO 1eMokpaTuyeckoro pexuma" (cr. 29 Koncruryiuu I'peunn). IMoc-
JieJHee OPUIMYECKU Jieraau3yeT He TOJbKO TMpelBbIOOPHYIO aKTUB-
HOCTh MapTUil, HO M UX MOBCEAHEBHYIO paboTy, B TOM YuUCJE B
rOCyIapCTBEHHBIX OpraHax.

Bo-BTOphIX, KOHCMUMYUUs 3aKpenasem NPUHUUN CE0OOOHO20
00pa3zosanus U desmeabHOCMU NaApmuil, KakK BaXXKHEUIIIEro KpuTepus
pemokpatuu (ct. 21 OcHoBHoro 3akoHa I'epmanuu, ct. 4 KoHcTUTyUMU
®panuun, cr. 47 Koncruryuuu IMopryranuu, cr. 6 Koncturyuuu Mc-
MmaHuM M T. a.). bonee Toro, opranbl KOHCTUTYLHMOHHOIO Ham3opa psaa
crpan (BepxoBubiii cynq CIIIA B 1968 1., KOHCTUTYLIMOHHBIM COBET
®pannuu B 1971 T.) B CBOMX pEILIEHUSX CIELUAIbHO MOAYEPKUBAIIH,
YTO CBOOOAA MApPTUIHOM AEATEILHOCTU SIBJISAETCS ONHOM M3 "Haumboisee
LIEHHBIX CBOOOM" 3aIlagHOro OOIIECTBA.

B-TpeTbux, koucmumyuyus HeO8YCMbICAEHHO opmyaupyem yc-
A08Usl, NPpU KOMOPbLIX NOAUMUYECKUe NAPpMUU MO2Yym NOAb308AMbCA
npagom Ha c60000HYH OesmeavbrHocmsb,T. €. (PUKCUPYET MPeaeyabl
MOJIb30BaHUSI cBOOOAOM. B KauecTBe TaKOBBIX yKa3bIBaeTCsI Ha HEOOXO-
IAMOCTh COOJIIOHATh 3aKOH, "yBaXaTh IPMHILIMII HAlIMOHAJILHOIO CYBe-
peHuteta u gemokparuun” (ct. 4 KoHctutyuun dpaHunun) Uin "OCHOBBI
CcBOOOAHOTO nmeMokpaTtndeckoro mopsimka" (cr. 21 OcHOBHOTO 3aKOHA
I'epmanumn), M, KOHEYHO Xe, MapTUM JOJKHBI OBITH cCaMM AEMOKpa-
TUYHO BHYTPEHHE OpPTaHM30BaHBI.

HpyrumMu cioBaMu, KOHCTUTYIIMOHHO JAeKjapupyemasi cBoOoja
MMapTUIHON AeSATeIbHOCTA OTHIONL He abcosoTHa. [IpaBsiunme Kpyru 3a-
pPYOEXHBIX CTpaH Clejaly HeoOXOAMMBbIe BHIBOIbI M3 YPOKOB HCTOPHH,
CO3MaB TIpaBOBbIE TpPerpanbl Ha MYTU PAIMKaIbHBIX UM IKCTPEMMUCTCKUX
cwi. B OONBIIMHCTBE CIy4yaeB 3aKOH TMPSMO 3arpelaeT OObeAMHEHUS
TalfHOTO WJIM BOCHHOTO XapakTepa, MCIIOJNB3YIOIINME ITOAPHIBHBIE METOIbI
OOpBOBI, a TakXKe OpraHM3allMy OTKPHITO (ammcTckoro tojika (cT. 18
Koncruryuuun Uranuu, cr. 22 Koncruryuuu Mcnanuu, cr. 46 KoHctury-
uuu [Moptyranuu, § 14 . 2 Akra "®opma nipasineHus” Llserun).

I[Tpryem, 4TO OCOOEHHO BaXXHO, KOHCTUTYIMSI, CTaBs BO TIJaBY
yriaa MHTEpEChl NeMOKpaTUU, HE AOIYCKAeT IMPOU3BOJIbHBIE IEUCTBUS
BJIaCTEi1 B OTHOIIEHUM HU K OTHON monuTudeckoit maptuu. I[Ipexpaiie-
HUE WA TIPMOCTAHOBKA NESATEbHOCTA KakKOoW-TnOO mapTum, — Kak
[JJACUT 3aKOH, — BO3MOXHa "TOJIBKO B COOTBETCTBMM C MOTHMBUPOBaH-
HBbIM cylieOHBIM perieHueM" (cT. 22 Koncruryiuu Ucnanum, cr. 12 KoH-
ctutyumuu [pennu, cr. 46 Koncturymum I[lopryranum). KoHcTutynms
I'epmanun emie Oonee KOHKpeTHa, NPSIMO YyKa3blBash €IMHCTBEHHBIN
opraH, MpPaBOMOYHBIN MPUHUMATh COOTBETCTBYIOIIME peineHus: — De-
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JlepalbHbIA KOHCTUTYILIMOHHBIA cydl. MOTUBUpPYS W3JI0XEHHYIO TO3U-
1MI0 3aKoHomarens, repmaHckuii opuct K. Xecce ormeuaer: "CBobon-
Hasg Urpa MoJUTUYECKUX CWJI B YCJIOBHUSIX NEMOKPATUM JOJKHA UMEThb
CBOM TpaHMIIbI, KOTJa MPOTUBHUKM NEMOKPATUW MBITAIOTCSI CPeAcTBa-
MU IeMOKpPAaTUW JIMKBUIMPOBATh caMy JAeMOKpaTuio".

HcxonHbie KOHCTUTYLIMOHHBIE HOPMBI, Tpeaorpeaessionue oo-
LIYI0O HalpaBJ€HHOCTb MHCTUTYLMAIU3AUUN TOJIUTUYECKUX MaAPTU,
pa3BUBAIOTCS U KOHKPETU3UPYIOTCS B paMKaX OPraHUYECcKOro M TeKy-
IIEro 3aKOHOJATebCTBA.

Opranuyeckue 3aKOHbI (3aKOHBI O BbIOOpax, perjamMeHThl majar
napjlaMeHTa U JIp.), KaK MpaBUio, KacaloTcs JIMIIb OIHOTO U3 aclek-
TOB AESATEIBHOCTU MOJUTUYECKUX MapTUiA, MMEIOIIET0 HEIOCPEICTBEH-
HOE OTHOIIEHHWE K TOMY MHCTUTYTY, KOTOPOMY MOCBSIIIIEH JaHHBINA Mpa-
BOBOI1 akT. B KauecTBe mpumepa MOXHO COCIaTbCsS Ha IIBEACKUM AKT
o Puxcnare, neraqbHO peryJuMpylouidii Bce, 4To CBS3aHO, B YacCTHO-
CTH, ¢ paboOTOi MapTuil B mapjameHTte. JJOKyMEHT MOAPOOHO ycTaHaB-
JINBAeT MOPSIIOK paclpeneyieHns AeMyTaTCKUX MaHJaTOB MEXIy MapTh-
SIMM; TIPOLEAYPY CO3MaHMSI MAapTUUHBIX TPYMIM, WX 3aa4ud M KOMIle-
TEHLMIO; POJIb MapTUUHBIX Tpynn B (HOPMUPOBAHUU PYKOBOISIIMX
OpraHoB IaJIaThl; MOPSIAOK U (DOPMBI y4acTUsl MapTUMHBIX TPYMI B 3a-
KOHOJATeJIbHOM Mpoliecce; 00sS13aHHOCTh TpelacenaTesisl MmajaaTbl KOH-
CYJIbTUPOBATbCS C MApTUMHBIMM TPYIIIaMU IO BOIMpOcaM MapiaMeHT-
CKOW mpouenypbl; GopMbl Y4acTHsl IapTUiA B BbIOOpaX pasiWYHbIX CO-
31aBaeMbIX IMapJaMEHTOM OpraHoB (LIBencKux naeseranuii CeBepHOro
Cogera, CoBera EBponsl u ap.).

CnenuajibHble 3aKOHBI (TEKYIIee 3aKOHOIATEILCTBO), HAIIPOTUB,
MOAXOOST K BOMPOCY IIUPOKO, CTPEMSICH OXBATUTh BCE aCIEKTHI KU3-
HeIesITeIbHOCTY MOJUTUUECKUX TapTuii. [1pu 3ToM peryaupylorcs cie-
JIyIOLIME B3JIEMEHThI MX IIPAaBOBOIO CTaTycCa:

. daemcss mpaKmosKa NOAUMUYECKOU Napmuu, onpeoessiomcs ee
@dyukyuu, 3adauu u obwas poav 8 NoAUMUYEcKOU U eocydap-
cmeennoil wcuznu. Ilaptum ectb "00beAMHEHUS TpaxmaH, — 3a-
MICaHO, B YaCTHOCTH, B 1. 12 3akoHa o maptusx ['epmanum, —
KOTOpbI€ MOCTOSSHHO mJji B T€UYEHUE IJIMTEIbHOIO BPEMEHU OKa-
3BIBAIOT BIMSIHME Ha (DOPMUPOBAHUE ITOJIUTUYECKOI BOJIM Hapoia
B Maciutabe demepaluy WM OTACIbHBIX 3€MeNlb U UMEIOT HaMme-
peHUEe CONEMCTBOBATh MPEACTABUTEIBCTBY Hapoda B HEMELKOM
Bynaecrare wimu Jlanarare”, Giaromaps "pasMepy U IPOYHOCTH
MX OpraHu3alliy, KOJIMYECTBY WICHOB U UX AESATEIbHOCTU Ha BHYT-
pUNOIUTHYECKOM apeHe". OpraHu3aluu, MpeTeHAyIoNe Ha CTa-
TyC TOJUTUYECKON MapTUM, TaKUM OOpa3oM, MOJIKHBI MOMMMO
IIpoYero o0anaTh U3BECTHLIM MOJUTUYECKMM BECOM M aBTOPUTE-
toM. IIpu 3TOM B 3ama4y MOJUTUYECKUX MMAPTUIl BXOIUT: "BOCIH-
TaHUE TpaxkaaH, CIOCOOHBIX B3SITh Ha ce0s OTBETCTBEHHOCTH IIE-
pen oOIIecTBOM", CONEHCTBHE MX "CBETCKOMY M ITOJUTHUIECKOMY
00pa30BaHUIO"; Maydenue BOMPOCOB HAIIMOHATBHON M MeXIyHa-
POIHOI TOJUTUKM; KPUTHUYECKAs OLIEHKA OCUCTBUI IIpPaBUTEIb-
CTBa; ydyacTue B paboTe OpraHoB BJIACTH, 3a00Ta O "TIOCTOSIHHOM
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KMBOW CBSI3U MEXIY HapoJOM M OpraHaMM rocyjaapctna’; conei-
CcTBUE "OCYIIECTBICHMIO TIpaxIaHaAMHU ITOJUTUYECKUX TIpaB" WU
Pa3BUTHIO MOJUTUIECKUX MHCTUTYTOB. [logo0OHas mocTaHOBKA BOII-
poca O4YeBUIHO JOMAaeT TPAAULIMOHHBIM JJIsI MHOTUX 3apyOesKHBbIX
CMEeUAIUCTOB B3IJISAA Ha MOJUTUYECKYIO MapTUIO Kak Ha "u30u-
paTesibHyI0 MalluHy", Aejiasi ee LEHTPaJbHBIM 3BEHOM ITOJIMTH-
YeCKON W rocyJapCTBEHHOU XM3HU;

3aKOH peeyaupyem Yca06us U NOPAJOK peeucmpauuu noaumu-
Yeckux napmuii, TIpUdeM peTHCTpalus SIBIAsIeTCS 00s13aTelIbHbIM
YCIIOBUEM JAESITeIbHOCTM MapTuu. s peructpauuu Tpedyercs:
OfpeJeeHHbIH MUHUMYM WieHOB napTuu (5 Thic. yeaoBek B [Top-
Tyraauu, 1,5 Teic. yemoBek B IlIBenmuu u T.4.), OOJBIIMHCTBO U3
KOTOPBIX JOJKHO OBITh I'paXgaHaMW JAaHHOM CTpaHbl; OpraHu3a-
LIMOHHAasT O(OPMJIEHHOCTb TMapTUM; PETyasipHasi OTYETHOCTb 00
HUCTOYHUMKAX (pruHaHCUpOBaHUs (CyOCUIMM W3-3a TPAHUIIBI 3arpe-
IIAI0TCS); YETKOCTh CAaMOro Ha3BaHUS MapTUM (OHO HE MOJIKHO
OBbITb TIOXOXE Ha yXe HMelolIuecs, HeIOoMyCTUMO HCIOJIb30Ba-
HUE HallMOHAJIbHOUN WJIM PEIMTUO3HONW CUMBOJIMUKU) U T. A. Peruct-
pauusi ocylecTBIsIeTC MUHUCTEPCTBOM BHYTpeHHUX jaen (Mcna-
Hust, Utanusa, ®paHuus u ap.), pexke — MUHHCTEPCTBOM FOCTH-
uun (benwsrus, Hunpepnanasl), mHorga BepxoBHBIM cCyaoMm
(ITopryranus) unm gaxe HajaoroBeIM ymnpasieHueM (ILlIBermst);

paszeepHymole mpe6o8anusi NpedssAaomcs K OpeaHU3ayUOHHO-
My CcmpoeHuro U nopsaoky OesmeabHOCmu napmuil. 3aKOHOma-
Telb, B YAaCTHOCTM, TpeOyeT, yToObl MapTUHHBINA ycTaB (UKCHU-
pOBaJI: MOPSIIOK BCTYIUICHWS W BbIXOAA W3 MapTUM, 3aIpelnas
JUCKPUMUHALIUIO TI0 HAMOHAJIBHOMY WJIMA TTOJIOBOMY IMpU3HAKaM;
npaBa U OOSI3aHHOCTU WIEHOB; BO3MOXHbIE IUCIUTIIMHApHbIE
Mepbl K WieHaM MapTuM; OOILYyl0 CTPYKTYpY MapTUWHOTO amma-
paTa; cocTaB M IIOJIHOMOYMSI PYKOBOMSIIMX OPTraHOB; MPUHIIUI
[JJACHOCTU B paboTe MapTUM; MOPSAOK MPUHATUS pelleHUil Ha
MapTUMHBIX COOpaHUsIX; CPOKU UX co3biBa U T. 1. MHaue rosops,
3aKOH 3KECTKO OIpeneisieT He TOJbKO OOIIyI0 CXeMy, HO M camo
coliepXKaHve BaXHEWIIUX IMapTUUHBIX JOKYMEHTOB;

C 0c000il MuAmMenbHOCMbIO PecyAUPYIOmcs éce 80NpPoCHl, KACaro-
wuecs npedsvlOOpHOL OesmenbHocmu napmuil. 3a4acTyio (puk-
cupyeTcsl BaxHellllas HopMa — BBIABUTATb KaHAWIATOB Ha BbIOO-
pax MOTYT TOJIbKO MOJUTHYecKue TapTuu. M3maraercst mpoueaypa
peructpauMu KaHIuWAaToB. PeraaMeHTHpyeTcsl MOPSIIOK BeACHUS
MpeaBbIOOPHOK OOpPHObI, B YACTHOCTH, TMEPEUYMUCISIOTCS AOMYCTH-
Mble (POPMBI PEKIAMHO-MPOIAraHAUCTCKONW paboOThl; MOPSIOK MC-
MTOJIb30BaHUS CPEACTB MaCCOBOM-MH(OPMAIIH, OIIPOCOB OOIIECTBEH-
HOro MHEeHUsI; POpMYJIMPYIOTCS "MpaBuia UTpel” (TpeboBaHME JIO-
SUTBHOTO OTHOLIEHUSI K OMIMOHEHTaM, HEOMYCTUMOCTb OCKOPOJIEHMUIA,
MaxWHalUW, TPSI3HBIX TPIOKOB U Jp.). AHAJIOTUYHBIM 00pa3oM, T. €.
pPa3BEpPHYTO W COBEPIIEHHO KOHKPETHO, PErjiaMeHTHUPYeTCs ydac-
THE TTOJTUTUYECKUX MapTUil B QYHKIMOHUPOBAHUU TTPEICTABUTEb-
HbIX OPraHOB BJIACTUM M B OpraHax MECTHOTO CaMOyMpaBeHUs.
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DunaHcuposanue nOAUMUHECKUX Napmuil

OmuH 13 BaXHEHWIIUX 3J€MEHTOB WHCTUTYLMAIM3ALUMN TIOJUTH-
YeCcKUX TMapTUl — MpaBOBOE pEryJupoBaHUE (DMHAHCOBBIX ACIEKTOB
UX JeSITeIbHOCTH.

Bonbiioe 3HayeHMe JaHHON MPOOJEMBI OOYCJIOBIIEHO Tpemsl 00-
croaTenbcTBaMu. Bo-1epBbIX, 3HAYUTEIbHBIM YCJIOXKHEHHEM M30M-
paTeibHbIX TEXHOJIOTMiA, BBI3BABIIMM pPE3KOE€ yIOpPOXaHME MpPEABBI-
OOpHBIX KaMIaHWU M, CJAEI0BaTEJIbHO, CTOJIb XE PEe3KOe ITOBBIIIEHUE
MMOTPEOHOCTE MOJUTUYSCKUX ITAPTUl B JOITOJIHUTEIBHOM (DUMHAHCUPO-
BaHUU. BO-BTOpBIX, pPOCTOM NOJMTHYECKOI AKTHMBHOCTH OM3Heca,
IMOPOAVBILMM MOIIHYIO BOJIHY "TIOJIMTUYECKUX MHBECTULIMIA". A 3TO IIpU-
BEJIO elBa JM HM K OTKPOBEHHOMW IIOKYMNKe AENyTaTCKUX MaHIaToOB,
MPSIMOMY HapyILICHUIO JeMOKPAaTUYSCKOIro MPUHIMIA "paBEeHCTBA IIaH-
coB" IS TapTuii. B-TpeTbux, MpsMO BBITEKAIOLIEH M3 BBIIIECKa3aH-
HOIO MACIITAOHOI KOppyNniueil MoJUTHIECKO# 3JMThI, TTOApbIBal0-
el aBTOPUTET MHCTUTYTOB BJIACTH, TOBEpPUE K HUM CO CTOPOHBI M3-
Oouparens.

BmemaTeabcTBO 3aKOHOmATENSA, TAKMM 00pa3oM, mpecieayeT 1iellb
HaBECTU B pacCMaTpMBaeMO 00JaCTU OIpelesICHHBIN MOPSI0K, MUHU-
MUM3UPOBATh M3AEPXKKHU, CBSI3aHHBIE C HEM30EXHBIM YJaCTHEM JCHET B
MOJIUTUKE, 3alIUTUTh TPAAUIIMOHHbIE WHCTUTYTHI IEMOKpPAaTUU, a 3HA-
YUT, U CaMy BO3MOXHOCTh 3((HEKTUBHOI'O B3aMMOACUCTBUS MEXIY
rpaXkIaHCKUM OOIIIECTBOM M TocydapcTBoM. PeliaeTcsl mocTaBiieHHast
3ajiava 110 TPeM OCHOBHBIM HANpaBJIeHNsIM. 3aKOH:

. peryImpyeT pa3Mephbl U IOPSAOK IIPeIOCTaBIeHMsI YaCTHBIX I1O-
KE€PTBOBAHUU M B3HOCOB B IMAPTUMHBIE KACCHI;

. JIMMUTHUPYET IPEABEIOOPHBIE PAcXOdbl, T. €. YUpeXaaeT KOHTPOJIb
3a TeM, KaK MapTUU PacXoAyloT (DMHAHCOBBIE PECYPCHI;

. BBOIMT MHCTUTYT TOCYIAapCTBEHHOIO (PMHAHCUPOBAHUS ITOJUTH-
YeCcKUX MapTUl WM OKa3aHUS UM MPSIMOU MOMOIIM 3a CUeT Orof-
KeTa.

PabGoTa 1o mepBoMy HampaBJi€HHI0 HE BBI3BIBACT 3HAYMTEIBbHBIX
3aTpyAHEHU. 3aKOH 4eTKO (PMKCUPYET pa3Mephbl YaCTHBIX MOXEPTBO-
BaHMii B mapTtuiiHele Kaccel. B CIIIA, HanmpuMep, OpsIMOil B3HOC OIHO-
r0 YacTHOTO JINIIA IS MOAAEPXKU IMapTUM, COIIACHO 3aKoHy 1974 t.,
HE IOJDKEH IIpeBBIIIaTh B paMKax OIHOIO roma 25 TeIc. gojutapoB. Eie
25 TBIC. AOJUIAPOB YAaCTHOE JIUIIO MOXET MCTPATUTh Ha CBOEro KaHIM-
JaTa IO CBOEMY YCMOTPEHMIO, HO HE BCTymasi C HUM B HeNocCpel-
CTBEHHBIII KOHTAKT. B3HOCHI IOPUANYECKNX JIMI] OTPAHUYMBAIOTCS 5 THIC.
IIOJIJIApOB Ha KaXIOro KaHAMOATa MpU KaXJIOM TOJIOCOBAHMU — T. €.
pa3neabHO TpU TpaiiMepus (TIpeaBapUTEIbHOE TOJOCOBaHUE) U COO-
CTBEHHO BBIOOpAX.

Bo ®panuum npenen mMoxKepTBOBAaHUMA IJIs1 YaCTHBIX ui — 50 THIC.
¢dpankoB, musa opummdeckux — 500 TeIC. dpankoB. B I'epmanum n
ABCcTpuM mpefesl He (PUKCUpPYETCs, HO 3aKOH YKa3bIBaeT, 4YTO BCE
B3HOCHI, TIpeBbImalomnine coorsercTBeHHO 20 Thic. m 30 TBIC. MapoK,
IOJKHBI OBITh TacHBIMU. (Bce cymMMBbl 31ech M HMXKE YKa3aHBI Tak,
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KaK 3alliMCcaHO B 3aKOHaX, peaJlbHO OHM TOpa3do BBIIIEC, MO0 KaXKIbIA
pa3 UHIEKCUPYIOTCS B COOTBETCTBUM C MHusinmeit.) [lpu atom Besne
3ampellalTcs MOXEPTBOBAHMUS CO CTOPOHBI IOPUAMYECKUX JIMIL ITyO-
JIMYHOTO MpaBa M CO CTOPOHBI MHOCTpaHIieB. KpoMe Toro, 3ampeniaior-
Csl B3HOCHI HAJWYHBIMHM, KpoMe MHMHMMalbHBIX (10 100 moyutapoB B
CILIA, 1 TbIC. dpanHkoB Bo PpaHUIUU U T.1.), YTO MPU3BAHO OBJIErYUTL
COOTBETCTBYIOLINI KOHTPOJIb.

PaGoTa no BTOpoMy HanpaBjieHHI0 — OTPaHUYEHUIO TIPEIBLIOOP-
HBIX PacXolOB — BelIeTCs 3aKoHojartejeM ABOsSKO. C OmHOM CTOPOHEIL,
OH CTPEMUTCSI ONpeAeIUTh KPYr HEMOCPEACTBEHHBIX liejeil, Ha KOTO-
pble MOXHO WJIM, HAIIpOTMB, HEJIb3sl TPaTUTh AeHbIrM. COOTBETCTBYIO-
1€ IepeYHM, B YACTHOCTHU, COAEPKATCSI B 3aKOHOJATEJILCTBE OKOJIO
IBYX JIECITKOB aMEpPUKAaHCKUX IITATOB, B aHIIMICKOM 3aKoHe 00 13-
MEHEHMU aKTa o mapiaMeHTe 1949 1., B aBCTpUiicKOM 3aKOHE O IapTU-
sax 1975 1., ¢panmysckux 3akoHax 1988 m 1990 rr. m T.n. Boipiroro
a(dexTa mogobHass Mepa, MHpaBia, KaK CBUIECTEILCTBYET IpaKTHUKAa,
He Jaer.

C npyroit CTOpOHBI, BBOASITCS MPSMbI€ JUMUTHI JIETAJIBHO pa3pe-
LIEHHBIX MPeaBbIOOPHBIX 3aTpar. Hanbojee KOHKpPETHO B JAaHHOM OT-
HOILIEHMY aMEPUKAHCKOE 3aKOHOJATEIbCTBO. 3AeCh MPU IPE3UACHTCKUX
BbIOOpaxX KaXIbIii KaHAWIAT He MOXET M3pacxomoBaTh Oojiee 10 MIIH.
JIoJ1apoB B xone IpaiiMepu3 1 20 MJIH. J0JJIapOB — B XOIE€ OCHOBHBIX
BBIOOPOB, T. €. 00IIMiT mpenen pacxogoB — 30 MJIH. goJapoB. s kaH-
JUIaTOB B CEHATOPhI "TIOTOJIOK" pacxomoB cocrabiiseT — 250 ThIC. AOJI-
napoB (100 Teic. mojmapoB — Ha mpaiiMepu3, 150 ThIC. TOJJIapOB — Ha
OCHOBHbIE BBIOOpHI); JJis KaHAMJATOB B TajaTy NpeAcTaBuTesieil —
140 ThIC. moyutapoB (rmo 70 TheIC. MOJUIApPOB s Kaxaoro atama). Kpome
TOTO, KaXIblii KaHAMAAT MMEET IpaBO Ha HOIIOJHUTEJbHBIC 3aTpaThl
(mo 20% oT ykKa3aHHOTO JUMMUTA) IJisl TMOKPBITHSI PacXomoB IO cOOpY
¢urHaHCOBBIX cpeacTB. OMHOBPEMEHHO OTPaHUYECHMST HAKJIaIbIBAIOTCS
TaKXe Ha IapaJljieJibHble pacXoabl HAalIMOHAJIbHBIX MAPTUMHBIX KOMMU-
TETOB JJIsl TTOIJAEPXKKM CBOMX KAaHAMAATOB: B MPE3UACHTHI — M3 pacye-
Ta 2 LieHTa Ha u30upatels, B ceHaT — 10 20 THIC. JOJUIApOB, B IajaTy
npencrasutesieit — g0 10 TeIc. momapoB. I[IpssMble TIpeaBBEIOOpPHBIE
pacxolbl YAaCTHBIX JIUL B IOAAEPXKY KOHKPETHBIX KaHAUJIATOB JIMU-
MUTUPYIOTCS 1 Teic. mojnapoB. [lepBoHaYalbHO 3aKOH JIMMUTHUPOBA
TaKXe pacxodOoBaHWE JMYHBIX CPEACTB KaHAUAATOB B IIPEIBHIOOP-
HBIX LIeJISAX, OJHAKO To3Xe, B ssHBape 1976 r., BepxoBHBI cyn mpu-
3HaJl JaHHYIO HOpMY IlpoTuBopeuanieii KoHCTUTYyLMM U OTMEHUJ Or-
paHUYCHUSI.

Kananckoe 3aKOHOAATEIbCTBO MEHEE KaTEerOpU4YHO, BBOAS JIMIIb
OIMH BUJ OIpaHUYECHUs: IIPeABBIOOPHBIE PAacXOAbl HE MOIYT IIPEBHI-
maTh cyMMy u3 pacdeta 30 IEHTOB Ha KaXIOro IpaXmaHWHA uU30upa-
TeJbHOTO Bo3pacTa. Bo @paHUMM 3aKOH 4eTKO (puKcupyeT "MOTOJOK"
MPeABBIOOPHBIX PACXOAOB JJIS1 KAHAMAATOB B Mpe3uaeHThl — 120 MIIH.
(¢paHkoB 3a mecth MecsaueB 10 1-ro Typa u 40 MIH. (ppaHKOB BO 2-M
Type TOJOCOBAaHMS;, JUISI KaHAMIATOB B XONI€ MapJaMEeHTCKHUX BBIOO-
poB — 500 Teic. hpaHKoB. B BenukoOpuTaHUM TUMUTUPYIOTCST TOJBKO
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pacxonpl caMuxX KaHaumaTtoB — 750 (yHTOB CTEpPJIMHIOB ILIIOC TOIIOJ-
HUTEJIbHBIE CPEACTBA B 00beMe, MPOIMOPLIMOHATIBHOM YMCY 3aperucT-
PUpPOBaHHBIX M30uUparteneil (B CpeaHEM 3TO MOXET COCTaBIIAThH OO0 1—
1,5 TBIC. (DPYHTOB CTEPIMHTOB); PACXOABI XK€ TMAPTUMHBIX OpTraHU3aInid
TI0 TTOAJIePKKE CBOMX KaHAUIATOB HUKAaK He orpaHM4YeHbl. Bechma opu-
TMHaJIEH MOAXOM K JaHHOU IpobjieMe B ABCTPUM: 3AECh MOIUTUYECKUE
napTUM 00SI3aHEI 32 BOCEMb HEIEb J0 TOJOCOBAaHMSI COOOIIUTDL CIEIIM-
ATbHOM KOMMCCHY O00BEM BBIICICHHBIX Ha IPEABLIOOPHYIO PabOTy CYMM,
a CITyCTS TpU HEASIU TIOCTE TOJOCOBAaHHUS OTYMUTATHCS O pPeaibHBIX
pacxogax. Eciu ¢dakTuueckue pacxoibl IPEBbIIIAIOT paHee 3asiBJIICH-
HbIe, CIEAYIOT CAaHKIMM B BUIE COKpAIeHMS IOCICIYIOIINX rocyaap-
CTBEHHBIX TOTAIIWIA.

HaubGosnbliine TpyaHOCTH BbI3BajJOo TPeThe HANpaBlieHHe: Tiepe-
X0l K TIPSIMOMY TOCYyIapCTBEHHOMY (DMHAHCHPOBAHUIO MOJUTUYECKUX
MapTuif HeM30eXKHO 3aTparuBaeT WX MPUPOIY KaK OOIIeCTBEHHBIX Opra-
Huzauuii. CaMm ¢axkT TOro, 4yTo MapTUM COIMIAIIAIOTCS OpaTh JEHbIU Y
rocygapctba, Ioranasi B (MHAHCOBYIO 3aBUCUMOCTb OT HEro, SIBHO
CTaBUT IO BOIPOC BO3MOXHOCTb BBITIOJTHEHUSI MU CBOEH TlepBeiIIeit
(GYHKIMU — TIPEICTaBIsITL W OTpaXkaTh MHTEPeChl OOIIECTBa, OBITH
MeINaTOPOM MEXIy OOIecTBOM M rocymapcTBoM. [IpwHIMIHMaNIbHAS
BaXXHOCTh JAHHOTO BOIIpOCa JOJITO TOPMO3WJIa BBEICHUE TIPSIMBIX HO-
Tauuii. B KOHEUHOM cueTe MpaBOBOE pellleHHE Bce XKe ObUIO HalIeHO:
"I[1ocKOJNIBKY TIPOBEICHNE BEIOOPOB SABJISETCS MOJUTUIECKON 3amaveii 1
ITOCKOJIbKY KOHCTUTYIIMST OTBOAMT PEIIAIONIYIO POJIb B €€ OCYIIEeCTBIIE-
HUM mnmapTtusam, — OTMEYACTCdA, B YaCTHOCTHU, B CIICLIMAJIBHOM 3akJiio-
yeHun PegepasbHOTO KOHCTUTYLIMOHHOTO cyga [epmaHuu, — HeoO-
XOIMMO, YTOOBI TOCYTapCTBEHHBIE (DMHAHCOBBIE CPEICTBA HE TOJBKO
WCTIONB30BAJIMCh IJISI TIOATOTOBKM HEMOCPEACTBEHHO CaMHUX BBIOOPOB,
HO U OBUIM JOCTYITHBI IJISI TTAPTU, YYaCTBYIOIIMX B UX OpraHU3alluu 1
MpOBeACHUN "

OnHako y4yuThIBasi AEJIMKATHOCTb TMPOOJEMbl, pellaTh €€ HYXXHO
Ype3BbIlYaliHO OCTOpOXHO. KOHKpEeTHBI# MeXaHW3M ITOMOIIU JOJIKEH
OBITh TaKUM, MomuepkuBaeTcs B PemeHnn KOHCTUTYLIMOHHOTO cOBETa
®paHuuu, 4ToObI OH HU B KOEM cllyyae "He MPUBOAUJ HU K YCTaHOB-
JIEHUIO 3aBUCUMOCTH TIOJIMTUYECKUX MapTUii OT rocyaapcTBa, HU K KOM-
TpOMEeTalluM JEMOKpaTUUYEeCKUX (pOpM BBIPaXEHUSI Pa3IUUYHBIX B3TJISI-
JIOB U uaei".

OTMeueHHble YCTaHOBKHU JIETJIM B OCHOBY COOTBETCTBYIOILIETO 3a-
KoHojaTeabcTBa. OKa3blBasi MOMOIb MOJUTUYECKUM TTapTUsIM, CIIOCO0-
CTBYSl M3BECTHOMY "BbIpaBHUBAHUIO IAHCOB", TOCYIapCTBEHHBIE I0-
TallMM BMECTe C TeM HU B OMHOI M3 3apyOe>KHbIX CTpaH HE MOKPHIBAIOT
Bcex MoTpeOHOCTel MapTUil M, 3HAYMT, HE OCBOOOXAAIOT MX OT HEeoO-
XOJMMOCTM CaMOil aKTUBHON pabOThl C TpPagULIMOHHBIMU YaCTHBI-
MU UCTOYHUKAMU (PUHAHCUPOBAHUSI.

KoHKpeTHbII MOpsAOK M YCIOBUS MPeaoCTaBIeHUsI TOCYIapCTBEeH -
HOI MOJAEePXKW TOJUTUIECKUM TapTUsIM padHoobpasHbl. [Ipexne Bcero
pa3juyHa ee yeresas HANPAAeHHOCMb: B ONHMX CTpaHax (UHAHCU-
py1OTCS TOJIBKO TipeABbIOOpHBIE pacxonbl naptuit (CHIA, T'epmanwus),

7 KoHcTuT. NpaBo 3apyOeKHBIX CTpaH



182 I'mapa 6. IlomiTyeckre MapTUU W MAPTUIHBIE CUCTEMBI

B Apyrux — u ux tekymue pacxonnl (LlBeuws, @uunguaus, daxHus).
PaznuueH MexaHu3M pachmpeneieHuss cyocumuii. B psme ciyuaes
MapTUU UX TOJy4YaloT MPOIOPLMOHAIBHO YMCIY COOpaHHBIX Ha BBIOO-
pax rojiocoB (Harpumep, 5 Mapok 3a Kaxablii rojoc B I'epmaHuu; aHa-
JIOTUYHAsl cucTeMa jaeiictByer B HopBermm), B APYrMX — B COOTBET-
CTBUM C YUCIOM TapiiaMeHTCKuUX MaHgatoB (IlIseuws, danus, OuH-
nstHaust). CymiecTBYIOT M 0ojiee CIOXHBIE MeXaHU3MBI. Tak, B Mtanum
Ha (pUHAHCUPOBAHUWE MPEABBIOOPHBIX MAPTUNHBIX PACXOJOB BBIIEIISI-
eTcst 15 MJpH. Jup, M3 KOTOPBIX 85% pacrpenenseTcs MpOIOpIo-
HaJlbHO YMCIIy COOpaHHBIX Ha BBIOOpax rojocoB, a 15% — paBHBIMU
JIOJIIMUA TOJBKO MEXIY KPYMHBIMU TapTUSIMU (BBICTABASIBIIUMU
MapTUHHBIE CIMCKU B JBYX TPETSIX OKPYTroB U MOJYYMBIIMMU IO CTpa-
He He MeHee 2% ronocoB). JIJ1s1 TTIOKPBITUSI TEKYLIUX PACXOAOB MTaJlb-
SIHCKWE IMapTUH MOJyJaloT M3 OlomkeTa emie 45 MJIpA. JIUp, paclpene-
JIIEMBIX B COOTBETCTBMHM C YMCJIOM JETyTaTCKMX MaHIaToB.

B CIIIA rocymapcTtBo ¢hMHaHCUPYET TOJbKO MPE3UIEHTCKUE BbI-
Oopbl. Kaxaplit mapTUAHBIA KaHAWIAT MOXET IMOJYYUTb OT Tocylap-
CTBa B Xone Tpaiimepus Ao 7,35 MJH. 10J1apoB (Ipd YCIOBUHM, YTO OH
cymeeT coOpaThb aHaJOTUYHYIO CyMMY B BUIE YacTHBIX IMOXEpTBOBa-
HUI 1 YTO ero oOIlMe pacXobl Ha TaHHOM 3Talle He MpeBbICIAT 14,7 MIIH.
JIOJUTApPOB) TLUTIOC B XOZIE€ OCHOBHBIX BHIOOPOB elne 29,5 MJIH. JOJUIapoB
(OIHOBPEMEHHO 3TO Mpelesa JOMYCTMMbBbIX pacxomoB). Bo ®panuuun
KaXXIblil KaHAWIAT B TMPE3UACHTHI IMocie oULMATBLHON perucTpaiuu
rmojiyyaeT M3 Ka3Hbl 3 MJH. (ppaHKOB, TpeojosieBline B 1-M Type
S-TIpolLIeHTHBI Oapbep — mo 27 MJH. ®paHKOB, a NBa KaHAMUIATa,
BBINIEAIIME BO 2-i1 Typ — emie mo 37 MJH. paHKOB.

Paznuunbl ycroeus npedocmaénenus TOCYTAPCTBEHHON ITOMOIIIH.
OOBIYHO AJIS 3TOTO OT MapTUil TpeOyeTcs JMOO BHICTABJICHHE CBOMX
KaHIMIATOB B ONpENeIeHHOM KOJWYeCTBe M30UpaTEeIbHBIX OKPYIOB
(Mramus, ®pannusa, HopBerust), 1mbo OHU HOJKHBI COOpaTh M3BECT-
Hblii MUHUMYM TonocoB (IlBeuwmst). B I'epmanum cyocuaum mpemocTaB-
JISIIOTCA JIAIIL TeM TMapTUsIM, KOTopble cobpaiu He MeHee 10% rodo-
COB TIPU T'OJIOCOBaHUU IO MEPCOHATbHBIM KaHAWIATypaM (TaK Ha3bIBa-
eMble "TiepBble Tonoca") win He MeHee 0,5% Tpu TOJOCOBaHUU IO
nmapTuiiHeIM crimckam ("BTopsle rojioca”). Ilpu atoMm, 4TO KpaiiHe Bax-
HO, TapTUU, TIpelACTaBJIeHHbIE B MapjaMeHTe, MOTYT IoJydaTb 10
60% TpUYMTAIOIIMXCS MM CPEACTB aBaHCOM, OCTajJbHbBIE Xe — TOJIb-
KO B BHUJE KOMIIEHCAllMM TMOHECEHHBIX MPEABBLIOOPHBIX PACXOAOB IO
WUTOTAaM TOJIOCOBAHUA.

Bo MHOroM aHajJOrM4HO BBIIIEPACCMOTPEHHOMY aMepUKaHCKOE
3aKOHOAATEIbCTBO. 3eCh Ha TOCYIapCTBEHHbIE CYOCUIMU TPU MPEe3n-
JNIEHTCKUX BBIOOpAaxX MOTYT IMPETeHJ0BaTh JIOOble MapTUM U Jaxe He-
3aBUCHMMBIe KaHAuJaTbl. ONHAKO eCThb cepbe3Hble OroBopku. IIBe oc-
HOBHBIE MapTUM — PECIyOJMKAHIBI M JAeMOKpaThl — BCerma IoJyda-
10T OIOMXKETHBIE CpeCcTBa aBTOMAaTUUECKU, aBAHCOM U MOPOBHY. JIrobas
XKe "TpeThs" MapTUS MOXET MX IOJYYUTh TOJBKO IIPU TOM YCJIOBHHU,
YTO yXe ydyacTBOBaja B MPEABIAYIIMX MPE3UACHTCKUX BbIOOpax, co-
OpaB IIp1 3TOM He MeHee 5% TroJIoCOB; TOJBKO IPOITOPLIMOHAIBHO YMCITY
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COOpaHHbBIX TOJIOCOB (T. €. 3HAYUTEIbHO MEHbIIIE, YeM OCHOBHbIC MAapTUU),
M TOJBKO IOCJE€ BBEIOOPOB B BHIE KOMIICHCAIIMM TOHECEHHBIX M3AEP-
XKeK.

IIpemocTaBieHUEe TOCYIApCTBEHHON ITOMOIIM OOSI3BIBACT ITapTUM
OTUMTBIBATHCS TIepe] TOCydapCTBOM, MPUYEM HE TOJIBKO 3a IMOJIYy4YeH-
HbIe CPEeACTBa, HO O CBOell (PMHAHCOBOU JEsITEIbHOCTU B LieJioM. Tpe-
0oBaHMS MO (PMHAHCOBOM OTYETHOCTH XKECTKMA. 3aKOH JIeTaJbHO perjia-
MEHTHPYET CPOKM OTUYETHOCTH, ITOPSIAOK €€ TIPEAOCTaBJICHUS W IIPO-
BEpPKHM, €€ CXeMy, Mepeuucsisii KOHKPETHBIE ITYHKTBI, MO KOTOPHIM
OHa JOJDKHA COCTaBJISThCS. boisiee Toro, mopoil ykas3bIBaeTcCs gaxe,
YTO CJeAyeT MOHMMATh MOM IOCTYIUICHMEM B MapTUITHYIO Kaccy, Korma
HEoOXOIMMO pPacKpbIBaTh MCTOYHMKHW ITTOCTYIICHWI, CKOJBKO HYKHO
XpPaHUTb OyXTaJITepCKUE AJOKYMEHTHI U T. 1. BO3MOXHBIMU CaHKILIMSIMU
3a (DpMHAHCOBbIC HAPYIIEHUS SIBJISIOTCS: M HOJUTUYECKUX HapTUA —
mTpadbl, U3bATHE HEIPABOMEPHO IIOJIYYEHHBIX CYMM M MMYIIECTBa,
COKpaIlleHWe, a TOPOM W TTOJIHOE JIUIICHWE TOCYyAapCTBEHHBIX TOTAIIWIA;
JUIST KOHKPETHBIX KaHAWAATOB Ha BBIOOpaX — JIMIIEHME IIpaBa IPETeH-
JoBaTh Ha M30paHWe U Jaxe (Ipapaa, peaKo) JHUILIEHUE CBOOOIBL.

OG6IuiA XapakTep 3aKOHOAATEJbCTBA O (DMHAHCUPOBAHMU IIOJIM-
TUYECKUX MNapTUil, (QUKCUpyeMble YCJIOBUSI M IMOPSIOK pacrpesiesie-
HUSI CPEICTB, CBUAETEJIbCTBYIOT, YTO IPU €ro pa3paboTKe, IO CyTU
Iesia, MpecleayoTcs IBe 3agadu. Bo-TepBbIX, 3aKOHOAaTeNb, Ge3yc-
JIOBHO, CTPEMUTCSI OTPAHUYMTh OYEBUAHBIC 3JI0YIIOTPEOJECHMS, MILIET
IyTU O3IO0POBJICHUSI MOJUTUYECKOro Impolecca, (GopMyaupysi HOBbIe
"MpaBuJia UTPHI", T. €. 32a00TUTCSI O COXPAHEHUM U PA3BUTUU MHCTUTY-
TOB JAeMOKpaThi. Bo-BTOpPBIX, YTO He MEHee OUYEBMIHO, OH JIajJeKOo He
6ecnipuctpacTeH. Ero ocHOBHasl 11eJIb — COXPaHHMTh CIOXUBIIUIACS Oa-
JIAHC CWJI, CYIUECTBYIOLIYIO, BBITOAHYIO [JIsI IOJMTHYECKOW 3JIUTHI,
CHUCTEMY BJIACTH, OTJaXeHHbIE, AOKa3aBIIKMe CBOIO 3(PHEKTUBHOCTDH
MEXaHU3MBl M1 MHCTPYMEHTHI ee pealu3allii.

§ 5. IlapTun ¥ BHEIIHENMOJUTHIECKHIT MEXaHU3M

[MapTm WTparoT BaXHYIO POJb B pa3paboOTKe M OCYIIECTBICHUHU
BHEIITHETIONTHYECKOTO Kypca. [Ipy 3TOM mapTum Kak HelmocpenCTBeH-
HO y4YaCTBYIOT B Bblpa6OTK€ OCHOBHBIX BHCIIHCITOJINUTUYCCKNX YCTAHO-
BOK, TaK M BO3JCUCTBYIOT Ha (PYHKIIMOHUPOBAHUE, a COOTBETCTBEHHO
M Ha coiepXaHWe AESITeJHPHOCTH BEIyIIWX 3BEHbEB BHEIIHEIIOJUTH-
9ecKoro MexaHHu3Mma.

OcHoBHas ¢opMa HENMOCPEICTBEHHOTO BO3/EHCTBHS MAPTHA HA
BHEIIHIOI0 TIOJIMTUKY — Pa3padoTKa NpPOrpaMMHBIX JIOKYMEHTOB H
npeaBbIOOPHBIX MWIATGOPM, OOBIMHO YTBEPXKIAEMbIX NAPTUHAHBIMH
cbe3namu. Takve MOKYMEHTHI BCerma COIepKaT pa3BEepHYTHIE BHEII-
HETOJUTUYECKNE pa3meibl, Olpenesiolniue oOllee HampaBiIeHUE
BHCHIHCIIOJIUTHUYCCKOIo Kypca, a HEpCIAKO U BaKHEWIIIe BHELIHEIIO-
JINTHYECKWE aKIUK W MEpOIPUSITUS, CBSI3aHHBIC C €ro peajau3alluei.
JaHHbBIE TOKYMEHTBI, COOCTBEHHO, M CJIIy>KaT MCXOMHOM 0a3oi mis ne-
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STEJIbHOCTUA IPaBUTEIbCTBA, KOLJa MapTus I00eXIaeT Ha BbIOOpax U
MPUXOOUT K BIacTU. B 3HauMTeNbHON Mepe Ha MX OCHOBE BITOCIIEHA-
cTBUM (OPMYJIUPYIOTCA BeOyIIMe BHEIIHEMOJUTHYECKNE YCTAaHOBKHU
IIpaBUTEIbCTBA, NPUHUMAIOTCS KOHKPETHBIE BHEIIHENOJUTUYECKUE
pelieHus. PazyMeeTcsl, UBMEHEHUSI BO BHEIIHEMOJUTUYECKON CHUTya-
LMY MOTYT AUKTOBAaThb HEOOXOAMMOCTb M3MEHEHUN U KOPPEKTUPOBKU
TE€X WIM WHBIX BHEUTHETIOJIUTUIECKUX YCTAHOBOK (ITOMOOHBIC M3MEHE-
HHUSI OOBIYHO COTJIACYIOTCS C MapTUHHBIM PYKOBOICTBOM), OJHAKO 00-
Illee HallpaBJIeHUE BHEIIHEIOJIMTUYECKOro Kypca, KakK IIpaBUIIO, BCe-
[Ja OCTAeTCsd HEU3MEHHBIM.

Tax, B cBoe BpeMsi pyKOBOJCTBO HcHaHCKoil ColluanucTuieckomn
paboueit maptun u Coumain-geMokpatuueckoi maptuu I[lopryranuu
B3S1JI0 KypC Ha BCTYyIUIEHHWE CBOMX cTpaH B OOIIMII PHIHOK. DTO HAIILIO
YeTKoe OTpaXkeHue B MX MpeaBbIOOpHBIX TMporpammax. Ilociae moGens
NIAaHHBIX MapTUW Ha OYEPEAHBbIX MapjlaMeHTCKUuX BbiOopax Mcnanus u
IMopryranust cramu (B 1986 r.) uinenamu EBpomneiickoro CoobiiecTsa.
AHajioruuHbIM 00pa3oM penieHue mpasamux naptuid [Monemm, Yexun
u BeHrpuu o paaukaabHOW NepeopueHTAllUU CBOETO BOEHHOIO CTPOM-
TenbcTBa M npucoenquHennu Kk HATO (pasymeercsi, NpHM BCTpedHON
TOTOBHOCTM MPAaBSIIUX MapTU BEAYIIMX CTPaH CeBepOaTIIaHTHYECKO-
ro 0Jioka K ITOMOOHOMY Iary) oOGycioBwiIo B 1997 T. MpUHSTHE IIPUH-
LIMIMATIBLHOTO MoJiuThYecKoro peuieHust o pacuupeHun HATO Ha Bo-
CTOK.

OrpoMHOEe 3HaYeHWE UMeJa TMO3WLMS TMPaBsSIIUX TMapTUl Bemy-
WX CTPpaH MWpPA, U TIPEXKIAE BCErO XPUCTUAHCKUX NeMOKpaTtoB [ep-
MaHWH, HeoroyumucToB @paHIy, KOHCEpPBATOPOB BermkoOpuTaHum U,
KOHEYHO K€, 00euX aMepUKAaHCKUX MapTUii, B OTHOIIEHWM TIyOOKMX
JieMoKpaTuyeckux rnpeodbpazoBanuit B Poccuu. [TpuHIMunuanbHas momi-
JIepXKa JaHHBIX TMpeoOpa3oBaHUit, oTpa3uBllasicss B ohUIHUATbLHOM
Kypce COOTBETCTBYIOLIMX MPaBUTENbCTB, MNo3Bonuia Poccum pocta-
TOYHO OBICTPO HajaauTh d3PHEKTUBHOE B3aUMOAECUCTBUE C MEXIAyHa-
pONHBIMU (PUHAHCOBBIMU U 9KOHOMHUYECKUMU UHCTUTYTaMHU, T. €. TTOTY-
YUTb JOCTYN K MpakKTuyeckoir nmomoiu. Poccust nepecrana BOCIIPUHU-
Martbcsl 3anajaoM KakK WMIEO0JOTMYECKUd Bpar M 3TO TMOJOXWIO Havyajlo
paauKaJbHBIM M3MEHEHUSIM CUCTEMbl MEXIYHApPOAHBIX OTHOIIEHUH B
LIEJIOM.

[TapTuu oka3biBalOT aKTUBHOE U Pa3HOIJIAHOBOE BO3/IEUCTBUE Ha
OCHOBHBIE€ 3BEHbSI BHEIIHEMOJIUTUUYECKOTO MexaHu3Ma. BaxkHelinee u3
3TUX 3BEHbEB — IMPABUTEIBCTBO — hopmupyemcsi, KaK yice ommeua-
JA0Cb, HA NapmuiiHoli OCHO8e, TIPUUEM B COCTaB €ro Ipu mapjiaMeHTC-
Kol ¢dopMe MmpaBieHUs, KaK MPaBWIO, BXOIAAT WIEHbl MapTUHNHOTO
PYKOBOJACTBA MapTvM, MoOequBLIEH Ha TMapJaMEeHTCKMX BbIOOpax.

BoszaelicTBue mapTuii Ha BHELIHENIOJIUMTUYECKUI MEXaHU3M HE Or-
paHWYMBaeTCs, ONHAKO, UHCTUTYTAaMM OOILENOJUTUYECKOTO PYKOBO/I -
ctBa. [IpakTuka 3amMenieHust HauboJiee OTBETCTBEHHBIX M MPECTUXKHBIX
MOCTOB B TOCYIapCTBEHHOM arrapaTe CTOPOHHMWKaMM MoOeauBIlIeil Ha
BbIOOpAX MapTUU, TMOJYyYMBILIAS CETOMHSI PACMpOCTpaHEHUE BO MHOTUX
3apyOexXHBbIX CTpaHax, MPUBOAUT K TOMY, YTO W CHELUATU3UPOBAH-
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HBbIe OpraHbl BHEITHEITOJUTUYECKOTO MEXaHW3Ma TaKXe HEepelaKo MpH-
o0peTaloT mapTUiiHyl0 okpacKy. IlokasaTelbHa B JaHHOM OTHOILICHUU
nepectaHoBka Jaull B I'ocymapcrBeHHoM aemapramente CIIIA, ocymie-
CTBJICHHAs, HallpuMep, MOCJie Mpuxoma K BiaacTu PecnmyOamkaHCKOM
maptuu B 1980 1. muim memoxpatoB B 1992 r.. mepBoHavanbHo P. Peii-
rad, a no3xe b. KIMHTOH MOMeHSIIM MOOABJSIONIYIO YAacTh IJIaB IUII-
JoMaTuueckux mpeacraButeabcTB CIIIA 3a pyOexom, Ipd 3TOM MHO-
TrMe U3 BHOBb Ha3HAYEHHBIX IMOCJIOB ObUIM HE KaApOBbIE TUILIOMAThI, a
JIulia, JOOUMBIIMECS MpaBa Ha COOTBETCTBYIOIlEe Ha3HAUeHUE IIPEXIe
Bcero OJiarogapsli akTUBHOM MOAAEpPXKKE, B TOM 4ucjiae (UHAHCOBOU, B
X0lle BBHIOOPOB COOTBETCTBYIOLUEH MmapTuu. B Toil wim wHON Mepe mo-
MOOHas1 TpaKTUKa IepPeCTaHOBKM OTBETCTBEHHBIX MOJJKHOCTHBIX JIMIL
XapakTepHa IJis1 OOJIBIIMHCTBA 3apyOeKHBIX CTpPaH, OCOOEHHO B TeX
cllydasiX, Korma IpaBUTEIbCTBEHHAs BJIACTh IEPEXOIUT K MapTUU WHOMN
MOJIMTUYECKOI OpUEHTALIUU.

Haensaono npocaexcusaemces o3zdeiicmeue napmuil U Ha QYHKUU-
OHUPOBAHUE NAPAAMEHMA NPU OCYUECMEACHUU UM GHeUHenoAumu-
ueckux noanomouuii. Ocoboe 3HAYEHHUE TIPU 3TOM HMMEET AeSITeIbHOCTh
MapJIaMEHTCKUX KOMUCCHUI 110 MHOCTPaHHBIM JejiaM, KOTOphle pac-
CMaTpUBAIOT BCE BHOCUMBIC B TapjlaMEHT 3aKOHOIPOEKTHI, TaK WJIM
MHAye CBI3aHHBIE C OCYIIECTBIIEHUEM BHEIIHEIOJIUTUYECKOTO Kypca
(omobpeHre Hanboyiee BaXKHBIX MEXIYHAPOIHBIX JIOTOBOPOB U COIJIa-
HICHU, yTBepXKAeHWE OIOMKeTa CIelraIu3upOBaHHBIX BHEIIHEITOIM-
TUYECKUX OPraHOB U YYPEXKIEHUN U T. I.). DTU KOMUCCUM, KaK U BCE
napJlaMeHTCKHE KOMUCCUU, (OPMUPYIOTCS Ha MapTUIAHOM OCHOBE (TIpO-
MOPLUUONAIBHO MPEeACTaBUTEILCTBY MAPTUHHBIX TPYIIT B MapjaMeHTe).
C y4eTOM TApTUIHON TPUHAIIEXKHOCTU W30UPAIOTCS PYKOBOASIINE
opraHbl KOMHUCCHUIi 10 MHOCTPaHHBIM JejlaM, a TakXe UX TIpeaceaaTe-
. OGBIYHO 3THU MOCTHI KOHTPOJIMPYET MapTusi, ¢GopMUpYyIOlIas mpa-
BUTENBCTBO — BeAb NpeAceaaTeii KOMUCCUN (aKTUYECKH PYKOBOIST
XOIOM OOCYXIEHHUsI paccMaTpUBaeMbIX B KOMMCCHSIX BOIIPOCOB, He
rOBOpsI YK€ O TOM, YTO OHM YYacCTBYIOT B OIpEACJeHUU MOBECTKU ITHS
COOTBETCTBYIOILEH IajlaThl, MOI'YT BHOCUTh B MOBECTKY AHSI CBOU BOII-
POCHI, B J11000€ BpeMsl MPUHSTH y4acTHe B MapJaMeHTCKON TUCKYCCUU
u 1. 1. Kpome Toro, mpeacenaTea KOMMCCUI TI0 MHOCTPAHHBIM JeJIaM,
Kak MpaBUJI0, BKJIIOYAIOTCS B COCTaB O(UIIMAIBHBIX Aejeraluii Ha cec-
cun OOH, CeepoaTinantuyeckoii accambiien, Coeta EBpomsl u mp.,
MPUHUMAIOT aKTUBHOE Yy4YacTHe B 3apyOeXHBIX CBS3SIX, MeXIapia-
MEHTCKHUX KOHTakTaX. KOHTpoJIb HaJ COOTBETCTBYIOLIMMU IIOCTAMM,
TaKUM 00pa3oM, CYIIECTBEHHO OOJieryaeT MpaBsIiUM TMapTUsIM TPOBe-
JeHUe pa3paboTaHHOr0 MMM BHEIIHEMOJUTUYECKOTO Kypca.

CrielimajibHOrO YIOMMHAHMST 3aC/y’KUBAaeT TakKXke NesITebHOCTD
MapJaMEeHTCKUX MapTUUHBIX rpyni (ppakiinii), pyKoOBOJACTBO KOTOPBIX
npenomnpeneaseT, Mo CyTu nejla, BCE OCHOBHbIE acMeKThl (hyHKIIMO-
HUPOBaHUS TapjlaMeHTa, B TOM Yuciie U B chepe BHEIIHEH MOJIUTUKMU.

PeanbHoe 3HaYeHWE MApTUWHBIX TPYIIN, OJHAKO, eule mupe. OHO
BBIXOJIUT 32 paMKU (DYHKIIMOHWPOBaHUSI COOCTBEHHO mapsameHTa. [lap-
JIJAaMEHTCKUE MapTUHHbIE TPYMNIbl MPaBSIIUX MapTUi TeCHEWUIIUM 00-
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pa3oM B3aUMOIEWCTBYIOT, ¢ OOHOM CTOPOHBI, C MApPTUNHBIM PYKOBOI-
CTBOM, a C JPYrOd — C TPaBUTEJIbCTBOM, KOHTPOJUPYEMBIM COOTBET-
CTBylOlllel TapTueit. MMHaue roBopsi, MapTUU, KaK KOHCTUTYIIMOHHO-
IPaBOBOM MHCTUTYT, NMPAKTUYECKU KOOPAUHUPYIOT AEATEIBHOCTb BaX-
HEWIMUX 3BEHBEB BHEIIHENOJIUTUYECKOTO MEXAHU3Ma, COIJIACYIOT UX
NIECTBUS B TPOBEAEHUU IUKTYEMOIO MHTEPECAMU TPABALIEU SJIUTHI
BHELIHETIOJIMTUYECKOTO Kypca.

OnHoil U3 BaxXHeUInX (opM BO3AECHCTBUS MOTUTUIECKUX TApTUNA
Ha BHEIUHIOKO TOJIMTUKY SABJISIETCS TAKXKE OpraHu3alus MacCOBBIX KaM-
MaHWii, MOOUIU3ALIUST OOIIIECTBEHHOTO MHEHUS B TTOJIEPXKKY (ecqu peyb
WUIET O MpaBSIIIMX MapTUsix) Jubo, HANPOTUB, Ha OOPHOY (Korda Hesno
KacaeTcss aKTMBHOCTHM OMIIO3UIIMOHHBIX MapTUii) ¢ MPOBOAMMBIM IIpa-
BUTEJIbCTBOM BHEUIHEMOJUTUYECKUM KypcoM. ITockoibKy Bo3aeiicTBUE
0OIIIECTBEHHOTO MHEHUSI Ha TIPOLIECC MOATOTOBKU MOJUTUYECKUX pele-
HUI B HACTOSIIIIEE BPEMS SIBHO YCWJIMJIOCH, POJIb MACCOBBIX OOIIECTBEH-
HBIX IBUXEHUUN B MOJUTUYECKOW XU3HU CYIIECTBEHHO BBIPOC/A, IO-
CTOJIbKY 3TO HampaBjeHUE JesITeJbHOCTU MapTUil MpuoOpeTaeT Bce
OoJiee BaXHOE 3HAUYEHUE, MPUBJIEKAas K ceOe TOBBINIEHHOE BHUMaHUE
PYKOBOJCTBA BCEX IMOJUTUYECKUX MAPTUl, KaK MpaB4dlIvX, TaK U OIl-
TTO3ULIMOHHBIX.



I'nmaBa 7. 30upaTenbHOEe NMPaBo
U U30MpaTeyibHbIe CHCTEMBI

§ 1. IloHaTHe U CYIIHOCTh U30MPATEJILHOIO NMPABa

OnHMM K3 caMbIX JPEBHUX MHCTUTYTOB YEJIOBEYECKOTo O0IlecTBa
SIBSIETCSI UHCTUTYT BbIOOpOB. OmipeneneHHasi ¢oopMa BEIOOPHOCTU CY-
1IeCTBOBaJla Y€ B POJOBOM 00lllecTBe, B paboBiamesbueckKux ooiiie-
ctBax I'peru 1 Puma BBIOOpHI Takke MPEACTaBJISLIM COOOW BaKHEU-
LI TPUHLMN rocyaapcTBeHHOCTU. B deonanbHOM 001iecTBe onpene-
JICHHbIE 3JIEMEHTBHI BBIOOPHOCTM WMENIM CYILIECTBEHHOE 3HauyeHUe,
0COOEHHO COCJIOBHBIE BBIOOPHI B ropogax. Ho ocobeHHO Oosbliioe 3Ha-
YyeHUE BBIOOPHI MPUOOpENTNU C Pa3BUTUEM KaMUTAIUCTUYECKUX OOIle-
CTBEHHbBIX OTHOILIEHUI U MOSIBJIEHUEM PEeCyOJIMKaHCKOU (hOpMBbI TTpaB-
snenusi. OOpa3oBaHHBI Ha OCHOBE BCEOOINETO M30MpaTebHOIrO IpaBa
BBICIINIT MPEACTABUTENBHBIA OpraH — MapjaMeHT — Hanbojee aaek-
BaTHO OTBEYaJl OOIIECTBEHHBIM OTHOIIEHUSIM HOBOTO KalUTAJIUCTUYEC-
KOTO CTpOsi. Y€ B OTOT Nnepuoi u3bupaTreibHas KaMMaHUs aKTUBHO
UCIIOJIb30BaJIach KakK 3(h(HEKTUBHBI WHCTPYMEHT MOJUTUYECKON OOpb-
Obl, KaK MokKasaTeJib MOIMYJISPHOCTH Te€X WJIA WHBIX MOJUTUYECKUX TPYIIII
U WX TpeaCcTaBUTEIENH.

B OonbIIMHCTBE COBPEMEHHBIX TOCYAAPCTB BBIOOPHI SIBIISTIOTCS
HEOTHEMJIEMBIM JIEMEHTOM OOIIECTBEHHO-TOIUTUYECKON XU3HU. OT ux
XapakTepa BO MHOIOM 3aBUCUT CTENEHb IeMOKpaTU3Ma MOJIUTUYECKO-
ro pexuma. OrpaHuueHUe MPUHLKUIA BHIOOPHOCTU MPENCTaBUTENbHBIX
OpraHoB, BBeJeHHE HEOOOCHOBAHHBIX M30MpATENbHBIX 1IEH30B, (haib-
cudukalus pe3yJbTaTOB TOJOCOBaHMS, KakK MpaBWIO, O3HAYaloT Tie-
pexXoJl K aBTOPUTAPHBIM METOJaM OCYIIECTBICHUS BJIACTU.

B coBpeMeHHBIX JTeMOKPATHYECKHX rOCyIapCTBAX BbIOOPHI MpeI-
CTaBJISTIOT CO00ii OCHOBHYIO (hOpMY BOJIEM3bABJIEHHSA HACEJICHHS,
¢dopMy peanmzanuy HAPOJHOTO CYBEPEHMTETA KAK OJHOIO U3 OCHOB-
HbIX KOHCTUTYIMOHHBIX NPUHIMIIOB. YJyacTue B BbIOOpax MpeacTaB-
JISIeT coOOl BaXkKHeENIee CPelcTBO, ¢ MOMOIIBI0 KOTOPOTO M30uUpaTenu
MMEIOT MpaBO U BO3MOXHOCTb OCYILIECTBJISITb KOHTPOJb (MPSIMO WU
KOCBEHHO) 3a (DOpPMUPOBAHUEM W NIESITEIbHOCTHIO KaK 3aKOHOMATEb-
HbIX, TaK U MCIIOJHUTEJbHBIX OPraHOB BJacTU (TIpe3uaeHTa, MapJia-
MEHTa, TMPaBUTEIbCTBA), OPraHOB MECTHOTO CaMOYMpPaBJICHUs, OIpe-
JIEJIEHHON KAaTeTOPUM MTOJKHOCTHBIX JIWIL, TOJYYalolIuX CBOM MOCT B
pe3yJbTaTe BHIOOPOB.

M3bupaTtenbHoe MpaBo 3apyOeXHBIX CTpaH — 3TO BaxKHeliliee
KOHCTUTYLIMOHHOE MPaBO, OTHOCSIIIEECS K MTOTUTAYECKUM TMpaBaM Tpax-
naH. Ha npaktuke npoBeeHre BHIOOPOB SIBJASETCS TJIaBHBIM CPEACTBOM
00ecIieyeHus COCTI3aTeIbHOCTA W PEAIbHOCTU TMOJUTUYECKOTO TPO-
mecca, JTO3BOJICHHOW M y3aKOHEHHOM (POpPMOI ITOJMTUIECKON OOpPEBOHI,
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KOTOpasi B Tpolecce ee peaqu3allMi He JOJKHA BBIXOAWUTH 3a paMKH
KOHCTUTYLIMOHHBIX YCTAaHOBJIEHUU. B nmeMokpaTuyeckKux rocymapcrBax
MIpoBeJcHNE BHIOOPOB SIBISIETCSI OCHOBHOM (POpMOI M CITOCOOOM MUp-
HOI OOpLOBI 3a 00JIamaHuWe TOCYIapCTBEHHOM BJIACThIO WM (popMoi
yJacTusi B KOHTpPOJIE 3a €€ OCYIIECTBICHUEM.

WN30upaTtenbHoe MpaBO — OIMH U3 BaXXKHEUIIUX MHCTUTYTOB KOH-
CTUTYLIMOHHOIO IIpaBa, a caMM BBLIOOpBHI B OOJIBIIMHCTBE Pa3BUTHIX
IEMOKpAaTUYECKMX CTpaH IPEeICTaBIISIOT COOOM apeHy OCTPOIl MOJIUTH-
YecKkoll O0pBObI, XOTSI M OTPaHUYEHHON paMKaMu IEMCTBYIOIIETO 3aK0-
HOJIATEIbCTBA U CIOXUBIICHCS MOJUTUYECKON MTpaKTuKoii. [ToaTomy non,
M30MpaTeIbHBIM IIPaBOM CJIEAyeT IOHMMATh OIWH M3 OCHOBHBIX MHCTH-
TYTOB KOHCTUTYLIMOHHOI'O IIpaBa, COCTOSIINI M3 IIPaBOBBIX HOPM, CaHK-
LIMOHWPOBAHHBIX 3aKOHOM TIPAaBWJI U CJIOXUBIIUXCA Ha MPAKTUKE OOBI-
yaeB, PETYJUPYIOLIUX TOPSAO0K TMPeaoCTaBIeHUs TpaxaaHaMm IpaBa
y4yacTusl B BbIOOpax U crocod (hopMHpPOBaHMsS MpPEACTaBUTEIbLHBIX Op-
raHOB BJIacTU. B TOHSITME M30MpATENbHOW CHCTEMBbI BXOIAT METOMIbI
YCTAHOBJIEHUA PE3YJIbTATOB IOJIOCOBAHMA, MOJACYET MOJAHHBIX M NPH-
3HAHHBIX JIEMICTBUTEJIbHBIMUA, A TAKXKE HeIeiCTBUTENbHbIMHM, TOJIO-
COB M30HUpaTeJieid U BbIsIBJIeHHE TOOeaUTeNIeii Ha BbIOOpaX.

OCHOBHBIM U TJIaBHBIM MCTOYHUKOM H30MpaTebHOTO TIpaBa,
3aKpETUISIIOIIMM €r0 OCHOBHBIE TPUHLIMIIBI, SBISETCS KOHCTUTYLMS
rocynapctsa. OHa ormpenensieT Kpyr cyobeKToB U30MpaTesibHOro mpa-
Ba, OCHOBHbIE Hayajla, Ha KOTOPbIX OHO JOJXXHO CTPOUTBHCS, YCIOBUS
MpeaoCcTaBIeHUsT W JIMIIEHUs TpaxaaH 3Toro nmpasa. Hampumep, cra-
b1 4 KoHctutryuuu Htanum 1947 roma nexiaapupyeTr, uyTo HU30upa-
TeJIbHBIM MPAaBOM IOJIb3YIOTCS BCEe JOCTUTIIINE COBEPIIEHHOIETUST Ipax-
JlaHe: MYXUYUHBl M XEHIIMHbI, a TOJIOCOBaHUE XapaKTepu3yeTcsl Kak
JIMYHOE, paBHOE, CBOOOAHOE U TaiiHOoe. KOHCTUTYLMST neKiiapupyeT To,
4TO TojocoBaHue B MTanuu sBisieTcsl OOIIECTBEHHBIM JIOJITOM.

OO0BbeM peryanupyeMbIX KOHCTUTYLUMSIMHU BOIIPOCOB M30MpaTeIbHO-
ro mpaBa JOBOJIbHO CYIIECTBEHHO pazfauyaercsi. OOHM KOHCTUTYLUU
OrpaHUYMBAIOTCS OTIENbHBIMU, (DOPMAJIbHBIMU CTaThIMU AeKJIapaTHUB-
HOTO XapakTepa, Ipyrue BKIIOYAIOT CIelMajbHbie TJIaBbl WJIM IEJble
pazaensl 0 BeiOopax. Kak mpaBuio, 6ojee aeTaqbHOE peTyJMpOBaHUE
HOPM M30UpaTeIbHOIO MpaBa OCYIIECTBISIETCS] ClelMalbHBIMU MPaBO-
BbIMM akTamu. K uumciy mociegHUuX MOXHO OTHECTH ClellhalibHble 3a-
KOHBbI O BbIOOPAX U MOPAIKE IOJOCOBAHMS, a TAKXKE H30HUpATEIbHbIE
Kojaekchl. K 4ucily MICTOUHMKOB M30MPATEIbHOTO MpaBa MOXHO OTHEC-
TU peanameHmbl Naiam 3aK0H00AmMeNbHO20 0PeaHa 8AACMU, AKMbl 21A6bl
eocydapcmea no >mum 80NPOCAM, NOCMAHOBACHUS UCHOAHUMENAbHBIX
0peaHo8 U peuleHus cy0eOHbIX 0peaH08, aKmbl Op2aH08 MECmHO20 Ca-
moynpaenerus. Bce 3T TOKyMEHTBI B TOW WIM WHOM CTEMEeHU KOHKpe-
TU3UPYIOT W JOMOJHSIOT KOHCTUTYLIMOHHbIE TIOJOXEHUS O BbIOOpax,
YCJIOBUS TPENOCTaBlIeHUs] TpaxjaaHaM W30UpaTesbHbIX MpaB, TMOpS-
JIOK TIPOBEIECHUST BHIOOPOB M T. I. 3aKOHOIATEJILCTBO O BHIOOpAx B 3a-
pYOEeXHBIX CTpaHaX B MOCJEAHEe BpeMsl CTajo Oojiee OOIIMPHBIM U
JeTalu3upoBaHHbIM. [IpenMeToM ero peryiupoBaHUsl sIBAsSETCS He
TOJILKO caM TOPSIIOK TOJIOCOBaHMS, HO U CBsI3aHHbIE C U30UpaTebHOM
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KaMITaHWEeH NesITebHOCTh TOJMTHYECKUX napTuil, (GUHAHCHpOBaHUE
pacxolloB KaHAWIATOB, CIIOCOOBI OOpHOBI C KOppyIiivMell Ha BbIOOpaXx,
JesSITeIbHOCTh CIEIUATbHBIX OPraHOB W JMOJDKHOCTHBIX JIWII, Belalo-
X TIPOBEICHUEM BBIOOPOB, TTOPSIIOK U TIpedeibl peKIaMHO-aTUTaIlu -
OHHOI NeSITeNbHOCTH, POJb CPEICTB MaccoBoi mH(opMamuu u T. 1. B
OTIENIbHBIX CTpaHaX, OCOOEHHO AaHTJIOCAKCOHCKOTO IMpaBa M B HEKOTO-
PBbIX pa3BUBAIOIIUXCS CTpaHaX, PsiJ BOMPOCOB M30MpaTEeNbHOTO IpaBa
TIPOMOJIKAET PETYIMPOBATHCS OOBIYASIMMU.

N36uparenpHOe MpaBoO psima CTpaH BKIIIOYaeT B ceOS KaTeropud
AKTHBHOTO ¥ TACCHBHOTO MpaBa. AKTUBHOE M30MpaTeIbHOE TIPaBo Tpe/l-
CTaBJIsIeT CO0OI YCTAHOBJIEHHOE 3aKOHOM IIPaBO TpaxKmaHWHA JIMYHO
y4acTBOBaTh B BBIOOpaxX IMPEJACTABUTEIbHBIX OPraHOB WM JOJIKHOCT-
HBIX JIUII B Ka4yecTBe M30MpaTessi, OBITh ITOJHOIPABHBIM YYaCTHHKOM
pedepennyma. IlaccuBHOe M30MparenbHOE TPAaBO — 3TO YCTAHOBJICH-
HOE 3aKOHOM CYyOBEKTHMBHOE IpPaBO IpaKJaHUHA BBICTYNAaTh Ha BHIOO-
pax B KayecTBe KaHAuWAAaTa B MpeACTaBUTEJIbHbIC OpPraHbl WM Ha BbI-
GOpHYIO MOJDKHOCTh, a B CyJae IOJyIeHHMS HEOOXOMMMOTO KOJTMYECTBa
TOJIOCOB M30MpaTeieil ObITh M30PaHHBIM Ha COOTBETCTBYIOIIMIA TIOCT.

[IpenocTaBieHre aKTUBHOTO U MACCUBHOIO U30MPATEILHOTO IIpaBa
O0OBIYHO OOYCJIOBJICHO PSAOM TpeOOBAaHMIA, YCTAHOBJICHHBIX KOHCTUTY-
LMe ¥ CrelMaIbHBIM 3aKOHOJIATEIbCTBOM, B YACTHOCTH, 3TO MpPUHAI-
JIEXKHOCTh K IpaXkIaHCTBY JAHHOM CTpaHbl (HEKOTOPhIE CTpaHbI Mpeao-
CTaBIIIOT MPaBO rojoca MHOCTPAHLIAM MPU BBIOOPAaX OPraHOB MECTHO-
TO CaMOYIIpaBIIEHUSI), OINpeAeIeHHBI BO3PACTHON LIeH3 (B IMACCUBHOM
U30UpaTeIbHOM TIpaBe OH 3HAYUTEIbHO BBIIIE, HEXEIU B aKTUBHOM)
U Apyrue YcJIoBUS. Psm meMOKpaTUYeCKMX KOHCTUTYLMI, a TaKxXe
U30UpaTelIbHOe 3aKOHOMATEILCTBO MHOTUX CTPaH BBOAST IOOIOJHU-
TeJIbHbIe TPeOOBAaHUS MACCMBHOTO M30MpaTEeIbHOTO TpaBa O HECOBME-
CTUMOCTH TIOCTOB, COIJIACHO KOTOPBIM TpaXkIaHWH, U30paHHBIN B IpeI-
CTaBUTEJIbHBII OpraH WJIM Ha OIPeAC/ICHHYIO JO/DKHOCTh, HE MOXET
M0 3aKOHY 3aHMMATh HUKAKYyIO APYIYI0 NOKHOCTh B TOCYHAPCTBEH-
HOM armfrapate, afMUHUCTPATUBHBIX opraHax W T. A. [Ipu HasHauyeHUU
Ha TaKylo JTOJDKHOCTh MaHIAT JeryTaTa JOJIKeH ObITh mpekpaleH. Eciu
K€ TpaXIaHWH 3aHMMAaeT KaKOoW-TMOO aIMUHMCTPATHBHEINA ITOCT Ha
TOCYAapCTBEHHON CITy>k0e M HaMepeBaeTCd BBICTABUTH CBOIO KaHIMIA-
Typy Ha BBIOOpaxX, OH 00sI3aH B YCTAHOBJIEHHBIM 3aKOHOM CPOK IO THSI
rOJIOCOBaHUSI MOJATh B OTCTABKY.

§ 2. OcHOBHbBIE NPUHITAIIBI

BaxkHedmmMy pUHIUIIAMY U30HUpaTeIbHOTO TpaBa 3apyO6eskKHBIX
CTpaH SBJISIIOTCSI HPUHLMIIEL BCEOOHIHOCTH, PABEHCTBA, NPSAMOIO H
TAWHOIO IOJIOCOBAHMSA, ICKIapUPyeMble OOBIYHO KOHCTUTYLIMSIMU U
JPYTMMU HOPMATUBHBIMU aKTaMu (3aKOHaMu, KOAEKCaMHu U T. II.).

N306uparenbHoe mpaBo (GOpMalbHO IPOBO3IIALIAETCS BCEOOIIMM,
HO (aKTUYECKM OHO OrPaHMYCHO Yy4acTUEM B BBIOOpAxX TOJBKO TakK
Ha3bIBAEMOTO 'u30upamenvHo2o Kopnyca”, T. €. COBOKYITHOCTBIO TpaX-
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IaH, o0JIamaolInX MO 3aKOHY IIpaBoM Trojoca. "M30upaTenbHbI KOP-
myc" M obllee YMCIO I'paXaaH, JOCTUTIIMX M30MpaTeIbHOIO BO3pac-
Ta, HO B CuUIy TeX WIM WHBIX NPUYMUH JIMIICHHBIX IIpaBa y4acTHUsI B
rOJIOCOBAaHUM, B Pa3JIMYHBIX CTpaHaX 3HAUYUTEJIbHO oTamdaercs. MHbI-
MM CJIOBaMU, TrpaxaaHcKasl MpaBOCIIOCOOHOCTh aBTOMATUYECKH He BJie-
yeT 3a cobOif MpaBO Ha y4acTHE B rojOCOBaHUU, MOCKOJbKY MOTEHIIM-
ajbHBIM M30MpaTeb JOJDKEH OTBEYaTh eIle LeJIOMYy pSIy YCIOBUIA
WJIM 1ICH30B.

B TeuyeHue maMTeNBHOIrO IlepuoIa BpeMEHM BO BCeX CTpaHax B
TOM WJIM MHOM CTEIIEHU Bejlach IOJMTUYECKast Oophba 3a IpemaocTaBlie-
HUE BCeM TpaxkaaHaM IIpaBa rojloca Ha BbIOOpax. B KpymHelmmx eBpo-
MEeCKUX CTpaHax BBEASHMUE BCEOOIEero M30upaTeIbHOro IMpaBa Ha-
IoNro 3aTsHyjoch. Tak, Bo PpaHIUM BCce KOHCTUTYLIMM BILIOTH 10
1848 roma nuianm abCOMIOTHOE YMCJIO TpaxkaaH M30MpaTebHBIX IIPaB.
Hanpumep, B 1846 romy u3 35-muwuimMoHHOro HacejaeHuss dpaHuuum
U30UpaTesbHbBIM TIPAaBOM MOJb30BAINCH JUIllb 241 ThicsSiua YeoBeK.
AHajornyHas KapTuHa HaOmomajdach U B AHDmu, rae no 1823 roma
n30MparebHOE TpaBO BKJIIOYAJNIO B ce0s TaKuMe MHOTOYMCICHHBIE Or-
paHWYEeHMs, YTO MM MOIJIO I10JIb30BaThCs He Oosiee 3% HaceneHuUs
crpanbl. B 1832 rogy mon maBjieHUWEM MapTUM YapTUCTOB Oblla MpPOBE-
JIIeHa IepBasi B MCTOpUMU pedopMa M30MpaTesIbHOrO IIpaBa, KOTOpas
yBenmumia uyuciio msdoupareneir ¢ 400 teicsad mo 900 ThICSY, YTO CO-
CTaBJISJIO, OmHaKo, He Oosee 1/24 wHaceneHus. HoBwlii m30Oupatesb-
HBIIi 3aKOH aOCOJIIOTHO HE YUYMTBHIBAJ 3HAYUTEJbHO BBIPOCIIETO K TOMY
BpeMEHHU YHC/Ia PaOOTHMKOB HAaeMHOro Tpyna. B mambpHeiimeM v B AHT-
JIUM Y B JIPYIUX €BPOINENCKUX CTpaHaxX IMOCTENEHHO MPOBOIMJIACH Jle-
MoOKpaTu3alus u3bupareyibHoro rnpasa. Bo @paHuuu BrepBbie B MC-
Topumn peBostolius 1848 roma BBesa BceoOlllee M30UpaTeIbHOE TPaBo,
YBEJIMYUB cpa3dy 4uciao madbupareneil ¢ 241 Teicsayu A0 8,2 MWLIMOHA
yeJoBeK. TakKoro OorpoMHOro KoJauWuyecTBa M30upaTesieil He ObLIO B TO
BpeMs HU B OIHOW cTpaHe Mupa. Ho mociie momaBjieHUs BOCCTaHUS
pabouux B wuioHe 1848 roma BceoOlee M30MpaTeIbHOE IIPaBO OBLIO
OTMeHeHO. B HacTosiiee BpeMsi BCEOOIIHOCTh M30MpaTeIbHOTO IIpaBa,
MpoBO3IJIallleHHass BO MHOIMX 3apy0eXXHBIX CTpaHaX M 3aBOeBaHHas
MAacCOBOI ITTOJIMTUYECKONW OOpHOOH, SIBISIETCS Ba*KHEWIIMM ITOKa3aTe-
JIeM CTETeHU JeMOKpaTh3Ma W30UpaTebHOTO IMpaBa.

OgHUM M3 BaxXHEWITNX MPUHIIMIIOB M30MPaTEIHbHOTO ITpaBa SIBJIS -
eTCsI IPUHLIMIT PAaBEHCTBA, 3aKPEIIsieMbIi TEKCTAMU KOHCTUTYLII. DTO
O3HayaeT, YTO Bce TIpaxJaHe, YAOBJIETBOPSIOIIME TPEOOBAHUSAM M3-
OMpaTesIbHBIX 3aKOHOB M HE OTCTPAaHEHHBIC OT y4aCTHUS B rOJIOCOBAaHUU
no (opMaJdbHBIM OCHOBAaHWSIM, MMEIOT paBHBIC TIpaBa M HECYT paBHEIC
00s13aHHOCTH KakK u3oupatenu. [IpuHINUIT paBHOro mM30MpaTEeITbHOTO
IpaBa MpeaycMaTpUBAET BO3MOXHOCTb U30MpaTeisi UMETh TOJIbKO OAVH
roJjIoc, ¥, COOTBETCTBEHHO, TOJIOC OMHOIO M30uparesisi (popMajJbHO paBeH
rojiocy moboro apyroro m3oupatensd. Ilpm 3ToM cumTaercsd, 4TO HU
COIIMAJTbHO-3KOHOMUWYECKNE, HU TOJUTUYECKHEe (PaKTOPHI, HU JIMIHBIC
KayecTBa M30uUpaTesisi, HU JApyrue YCIOBUSI HE IOJKHBI BIUSTH Ha
o011ee MoJoXeHNe IpaxaaHWHA KakK u3doupatess. PaBHoe usdupareib-
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HOEe IIpaBO BKJIIOYaeT B cebs M TpeOOBaHME paBEeHCTBA M30MpaTelb-
HBIX OKPYTOB, B KOTOPBIX MPOBOISTCS BHIOOPHI, C TeM UYTOOBI KaKIbIi
JeTyTaT M30Upayicsd MPUMEPHO PABHBIM YMCJIOM H30MpaTesieit.

CylecTBOBaBIINN KOTIa-TO B 3apyOeXXHBIX CTpaHaxX TaK Ha3bl-
BaeMbIll naropanbHelll 60mym, T. €. TIPEIOCTaBIEHWE OJHOMY U30upa-
TEJIIO0 Cpa3y HECKOJIbKMX TOJIOCOB B 3aBUCUMOCTHU OT €r0 MMYIIECTBEH-
HOTO COCTOSIHMSI, B HACTOSIIIEE BpeMs SIBJISIETCSI aHaXPOHU3MOM U ITpaK-
TUYECKU HE MPHUMEHSETCSI, TMOCKOJbKY TaKOe€ TrOJIOCOBaHUE HMEJIO
OTKPOBEHHO MMYIIECTBEHHBI XapaKTep U MPSIMO MOTYEPKUBAIO HE-
paBHBII cTaTyc M30UpaTesei.

Bmecte ¢ Tem (opmanbHO IeKjIapupyemMoe paBeHCTBO U30upa-
TEJIBHOIO IIpaBa B IOJUTUYECKUX 1IEJISIX 9acTo Hapyluaercs. Jlemaercs
9TO OOBIYHO IIpU pa30MBKe CTpaHBI Ha M30MpaTebHbIe OKpyra. B psine
CTpaH Ha TPaKTUKE OOBIYHO MCHOJB3YeTCS JBa BHUIA M30MPATEIbHBIX
OKPYIOB: 00HOMAaHOamHvle, KOTJa OT OKpyra u30upaeTcs OAMH Aemy-
TaT, U MHO2OMAHOAmMHble, KOTIAa OT OKpyra u30upaeTcsl cpasy .He-
CKOJIbKO JemnyTaToB. HapyineHue paBeHCTBa M30MpaTeIbHBIX OKPYIOB
UMEET 11eJIb UCKYCCTBEHHO U3MEHUTh COOTHOIIEHHUE MOJUTUYECKUX CHUIT
B oTUX okpyrax. IIpu 3ToM OHM MOTYT OpPraHU30BbIBATHCS TAaKUM 00pa-
30M, YTO MX YMCJIO OOJblle B paiioHAax, IIe IMPOXMBAIOT IMPOTUBHUKU
MpaBsIIeid mapTuu, 1 HAa00OpPOT, OHM MaJIbl B PeTMOHax ¢ IpeobJjana-
HUEM 3JIeKTopaTa Ipassiieit maptuu. MHorma, 9ro0bl 00eCIIeunuTh MC-
KyCCTBEHHOE TpeobJialaHe CBOMX CTOPOHHUKOB B OMpPENesIeHHBIX OK-
pyrax, mpassilias ITapTHs TaK Hape3aeT uU30upaTebHBIE OKpYyra, 4To
OHM MOTYT MPWHUMATh CaMble MPUYYIIUBEIE (POPMBI, YaCTO IMPOTUBO-
peua aneMeHTapHoOl joruke. Ha mpakTrke CTOPOHHUKM MpaBsIIEi mo-
JIMTUYECKOU MapTUU OKa3bIBAIOTCSI UCKYCCTBEHHO CKOHIIEHTPUPOBAH-
HbIMM B OOHOM WJIM HEMHOIMX M30MpaTeJbHBIX OKpPYyrax, INe M IIOJIy-
YalT BCE MaHIAThl, HO 3aTO B OOJBIIMHCTBE IPYTUX M30MpPaTEIbHBIX
OKPYI'OB OHM OKa3bIBAaIOTCS B MEHBIIMHCTBE M BBIHYXXICHBI OTAATh MaH-
JIaThl CBOMM MPOTUBHUKAM. JTa CUCTEMa OTKPOBEHHOTO HapYIIEHUS paB-
HOro M30MpaTeJIibHOTO IIpaBa IIOJydYwMiia Ha3BaHHE HM30HpaTeIbHOI
reoMeTpun, U30MpaTebHOI reorpadyi WM CHCTEMbI JZKEpPPUMEH-
JIepMHT, 10 MMEHM ee u300peTaTesss ryOepHaTopa aMepuKaHCKOTO
mrara Maccauycerc JI>xeppu, BIIEpBble YCIEUIHO €€ MPUMEHUBIIETO
eme B XIX Beke.

B HacTosiliee BpeMsi 3aKOHOAATEIBCTBO O BBIOOpaxX MpPSMO 3aK-
peTisieT BO3MOXHOCTb OTKJIOHEHUSI OT TIPUHILIMITA U30MpaTesIbHBIX OK-
pyroB. Hanpumep, M36uparenpHbiM 3akoHoM ®PI opuumaisHo mo-
IycKaeTcsl OTKJIOHEHHWe OT MpuHIHMa a0 25%.

B OGonbmmHCTBE 3apy0eXHBIX CTpaH BBIOOPHI MOAPA3AEISIOTCS
Ha mpsiMble 1 KOCBeHHble (MHoOrocTerneHHbIe). [Ipssmoe rosiocoBaHue
3a KaHAMAATOB Ha caMble pa3MYHble BHIOOPHBIE MOJKHOCTH SIBJISIET-
cs Haubosiee pacrpoCTpaHEHHbBIM W Haubosiee NeMOKpaTUYHBIM. OHO
03HayaeT, uYTo MexXay u3dupareseM U KaHAWAATOM Ha BBIOOPHYIO 10JI-
JKHOCTh HET HUKAKUX MPOMEXYTOUHBIX UHCTAHIIUIA, OMOCPEICTBYIOIINX
BOJIEU3bSIBIICHUE M30upaTensi. B maHHOM ciyyae OH TosiocyeT Heroc-
PEACTBEHHO 3a KaHAuJaTa Ha BbIOOPHYIO JOJIKHOCTh. KOCBEHHbIE BbI-
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OOphl, 4Yallle BCEro ABYXCTEIIEHHBIE, O3HA4alOT, YTO BOJSI M30UpaTe-
JISL OIIOCPENyeTCsl CIIeUaJbHBIMM JTUIAMUA — BBIOOPIIUKAMU WM CIIE-
LIMaJbHBIMU OpraHamMu. B maHHOM ciydae rpaxiaaHe uM30MpaloT BBHIOOp-
IIMKOB WJIW CIeUMaJIbHBIN OpraH, KOTOpble, B CBOIO odepelb, U U30U-
paloT KaHIKMIaTa Ha JaHHYI0 BEIOOPHYIO JOKHOCTh. KOoCBeHHBIE BEIOOPHI
MIPUMEHSIOTCS TpY M30paHMM BEpXHUX MajaT (ceHaTa) B psle 3apy-
O6exHbIx ctpaH (®panuuu, Muoumn, Manaiisum u T. 1.). CucreMa BbI-
OOpIIIMKOB TIpUMEHSIETCsl Ha Tpe3uaeHTcKux Bboioopax B CIIA. Tlps-
MBIM TOJIOCOBAaHMEM M30MPAIOTCsS HUXXHUE IMajaThl OOJBLIMHCTBA 3apy-
OeXXHBIX ITapJIaMEHTOB, MPE3UIECHTHI IIOYTHU BO Bcex cTpaHax JIaTMHCKOM
AMEpUKH.

Cucrema BBIOOPIIMKOB IIpM M30paHUM IIPE3UIACHTAa B HACTOSILEE
BpeMs1 0e3yCIIOBHO SIBJISIETCS apxandHoli. PaccMoTpuM 3Ty cucteMy Ha
nmpuMepe BeIoopoB Ilpesumenra CIIA. B cooTBeTcTBMM ¢ aMepuKaHC-
kKol KoHcTuTylimei BBIOOPIIMKY U30MPAIOTCS TIPSIMBbIM TOJIOCOBAaHHEM B
IEPBbIil BTOPHUK IIOC/IE IIEPBOrO ITOHEAEIbHMKA HOSIOpST BUCOKOCHOTO
rofa, a B MEPBBIM ITOHENEIbHUK IIOCIIE BTOPOM Cpembl B JeKabpe TOro
K€ Tofa OHM COOMpAIOTCS B CTOJMIIAX CBOMX INTAaTOB WJIM B MHBIX Me€-
CTax, YCTaHOBJICHHBIX 3aKOHOMATEJIbHBIMM COOpAaHUSIMU 3THX ILITATOB,
M TOJAIOT Tojioca 3a KaHAWAATOB B IMPE3UACHTHI M BUILIC-IIPE3UICHTHI.
Komterust BBIOOpIIMKOB HUKOIIA HE COOMpPAETCsl BMECTE B IIOJTHOM COCTa-
BE, a TOJIoCOBaHME ITporcXoauT ¢dakTuuecku B 51 komermm (50 1mraTtoB
u denepanbHbiii oKpyr). s u3bpaHus Mpe3ueHTa U BUIE-TIPE3U-
JICHTa HeoOXOIMMO aOCOIIOTHOE OOJBIIMHCTBO (OOJbIIE ITOJOBUHBI)
TOJIOCOB BCEX BBIOOPIIMKOB. ApXau3M JIeHCTBYIOIICH CUCTEMBbI IPE3U-
neHTcKnX BeIOOpoB B CIIIA cTanm 0coOeHHO OYeBMIHBIM B 310Xy Hayd-
HO-TeXHUYEeCKOl peBomonny. KanauaaTel Ha JOKHOCTD TJIaBbI MCTIOJ-
HUTEJbHOM BJIACTU BBIHYXIEHBI BECTH HE OIHY OOIICHALMOHAIBbHYIO
n30MpaTeIbHYI0 KaMIIaHWIO, KaK B JAPYIMX CTpaHax, a MSITbASCST
OIHY — IO OTAEJIFHOCTM B KaXIOM INTaTe M B (heaepaJbHOM OKpyTe
Konymbusi. I XoTs1 TOTaIbHOE MCIIOJIb30BAHUE CPENCTB MAacCOBOUM MH-
dopmaLiuu U co3macT OAHY OOlICHALIMOHAIBHYIO IMOJUTUYECKYIO ayau-
TOPHUIO, BHEIOOPHI IIPOBOASITCSI IO TOM Xe yCTapejoi cucreme, 4To M
MOJITOpa CTOJICTHSI Hasai.

Pa3zButne u3bupaTesbHOroO IpaBa IUIO Yepe3 MPeoAdoJcHUE IeH-
30BbIX OrpaHUYeHMii M30upaTtesieil myTeM Jubepaau3aldy LIEH30BOrO
Oapbepa M MPSIMOK OTMEHBI LIEJIOTO PsiAa LIEH30B B KAUE€CTBE BbIHYX-
JIIEHHOM YCTYNKM B pe3yabTaTe MOJUTHYECKON OOpPHOBI M HajibHEUIIEH
JIeMOKpaTU3aluK n3oupaTebHoro npapa. LleH3bl, T. €. yCTaHOBJIEHHbIE
3aKOHOM 00s13aTeJbHbIe YCJIOBUSI, KOTOPBIM AOJKEH OTBeYaThb Ipax-
JaHWH, TPEeTeHOYIOIIUI Ha MOJydyeHWEe MpaBa rojoca, BBOASATCS C 1ie-
JIBIO JIETAJbHOTO JIMIIEHUS OMNPEAECICHHOM 4YacTh HaceJeHus u3oupa-
TeNbHBIX mpaB. LIeH3bl B TOM WIM MHON CTENEHU MCKaXXalOT OCHOBHBIC
MPUHLUIBI U30MpPaTeJIbHOIO IIpaBa, IMOCKOJbKY CTaBST IOTEHLHUAJb-
HbIX U30MpaTesieli B HEpaBHBIC ITOJOXEHMS M TEM CaMbIM JIEraJabHO
cyXaloT M30MpaTeJbHbIA KOPIYC.

B coBpeMeHHBI IepuoJ OOJBLIMHCTBO 1IEH30B M30MpaTeIbHOTO
mpaBa He NECTBYeT WM 3HAYUTEIbHO cokpalleHo. OTMeHa cyiie-
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CTBOBABIIIMX B TE€YEHHUE UTUTEIBHOTO MCTOPMYECKOTO IepHrona IeH30-
BbIX OapbepoB JJis u30upaTeseil Oblla BbI3BaHA €IIe U TeM 00CTOsI-
TEJIbCTBOM, YTO 1IEH3bI B CBOEIl OCHOBE HOCST OTKPOBEHHO HEIEMOK-
paTUYECKUII MMYIIECTBEHHBINA XapaKTep.

OmHMM M3 CTapeIInX M paclHpoCTPaHEHHBIM JIMTEbHOE BpeMs
LIEH30M OBbUI MPAMOL UMYULeCMEeHHbII UeH3, KOTOPBbI OTCTpaHsSLUT OT
y4acTHsl B TOJIOCOBAaHMU JIWII, He O0JIamaBIINX OIPEACICHHBIM MMYIIE-
CTBOM B (opMe HEABMXMMOCTH, NEHEXHOM BbIpaxkeHUM, B (opMe
yIUIaTBl OTpeNeiieHHON CyMMBbI Hajora U T. A. B psime mratoB CIIA,
HampuMep, 10 1964 r. geiicTBoBasio TpeboBaHMe 00 yIuiaTe M30Upa-
TEJLHOI0 Hajiora ¢ rojiocyiomux. IIpsMoii MMyIlIeCTBEHHBINA LIEH3 HO-
CWJI COBEPIIEHHO HEIEMOKpPAaTMYECKMIA XapaKTep, MO3TOMY €ro Cylie-
CTBOBaHME CTaJO0 MPOTUBOPEYUTH OCHOBAM BCEOOIETr0 M30MpaTeabHO-
ro mpasa. B HacTosllee BpeMsi MPSIMON UMYIIECTBEHHBIN 1I€H3 B
Pa3BUTHIX CTpaHaX MPAKTHMYECKM HE BCTPEYACTCS.

B TedyeHue nIIUTENHHOTO BpPEMEHU u30uUpamenbHoe HNpaso sA64s-
A0Ch npusune2uell Moabko My cckoeo HaceaeHus. JJocTaTodHO CKa3aThb,
yto a0 1917 r. XEHIIMHBI MMEIUM aKTUBHOE M30MpaTeJbHOE IIpaBO
JIMIIb B HECKONBKUX cTpaHax — ABcrtpanuu, Hanuu, WMcmanaum, Ho-
Boit 3enanauu, Hopseruu. OdunnaibHasi TPAaKTOBKA 3TOTO 1ieH3a 00bsIC-
HSUIaCh IIMPOKO PacCHpPOCTPAaHEHHBIM MHEHHMEM, YTO YAEJIIOM KEHIIU-
HBI BCerga JOJDKHA OBITh PYTHMHA OOMAIIHEro XO3siCTBa (M3BECTHOE
couyetanme Tpex "K" — Kirche, Kiiche, Kinder.) Takoe ycrosBieecs
B OOILIECTBEHHOM CO3HAaHMM MHEHME O POJIM XEHIIMHBI B OOIIECTBE
JIOJITO TIPEISITCTBOBAJIO BOBJIICUCHUIO XEHINMH B ITOJIUTHUYECKUIl IIPO-
necc. OmHaKo MO Mepe pPasBUTUS MOJIUTUYECKUX M3MEHEHUWI B MUpE,
pocTa TOJMTUYECKOTO CaMOCO3HAaHUSI KEHCKOTO HaceJeHUs, €ro BTS-
TMBaHUS B OOLIECTBEHHO-9KOHOMUYECKYIO KM3Hb 1 aKTUBU3aLMN OOPLOBI
IIPOTPECCUBHBIX CHJI XXEHIWHAM IIPEIOCTaBIIsUIOCh IIpaBo ronoca (Be-
nmukobputanus — 1918 r., CIHA — 1920 r., ®panuusa — 1944 r,
Hranusg u Anonus — 1945 r. u 1. n.). Kenckoe Hacenenue IllBeiinapun
MOJYYWJIO IpaBoO rojioca ToJibko B 1971 romy. Jlo cux MOp JIMILEHBI
IpaBa ToJjloca XCHIIWHBI B HEKOTOPHIX MYCYJIbMaHCKUX CTpaHax. B or-
IEeJIbHBIX CTpaHaX IJis XXEHIIMWH Ha BbIOOpax ObUIM YCTAaHOBJIEHBI OCO-
Oble orpaHMYEHMSI, He CYIIecTBOBaBInue A1 MyxxuuH. [lo Mepe mpe-
JIOCTaBJIEHUS XEHIIIMHAM U30UpaTeIbHbIX TPaB UX POJib B OOIIECTBEH-
HO-TIOJIMTUYECKO XXKU3HU Bo3pacTaeT. OmHAKO B psifie CTpaH C CHJIBHBIM
BIIMSTHUEM PEJINTHU XXEHCKOE HaceJeHHEe OTIaeT Ha BhIOOpaxX CBOM TO-
Jloca PeMIMO3HO-KOHCEPBAaTMBHBIM, a MHOIIA JaXe OTKPOBEHHO aH-
TUIEMOKPATUYECKUM TapTUSIM.

B TEYCHUE AJIMTCJIBHOTO II€Epruoga BPEMEHU ﬂCﬁCTBOBaﬂ BBICOKUA
803pACMHOIl YeH3, KaK TIpaBWIO, 21—23 roma. DTOT LIEH3 OTCTPaHsII
OT yyacTUsI B OOpa3OBaHUM IPEICTABUTENBHBIX OPraHOB MUJUTMOHBI
rpaxngad oboero moma. OduimansbHass TPAKTOBKA CYIICCTBOBAHUS 3TO-
To I€H3a CBOAMJIaChb K TOMY, 4YTO HKO6bI TOJIBKO TI0 JOCTM2KCHMU YyKa-
3aHHOIO BO3pacTa I'paXXJAaHWH B COCTOSTHMU IMPAaBUJIBHO MOHSITH U JOC-
TOHO OLIEHUTh BCIO 3HAYMMOCTh €ro IeiCTBUS (T. €. TOJIOCOBAHUS) He
TOJILKO JJISI HETO CaMoro, HO Takxke W sl obuiectBa. B meiicTBUTE b-
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HOCTU, MYTEM BBEACHUSI BBICOKOTO BO3PACTHOIO II€H3a UCKIII0YaIUCh
U3 TIOJTUTUYECKON XXU3HW MUJUTMOHBI IOHOIIEH U JeBYylIeK, T. €. Haubo-
Jiee akKTUBHas, lLieJieyCTpeMJIeHHasi, a B CBSI3M C MaccoBoii 6e3paboTu-
LIell cpear MOJONIEXM Hambojiee KPUTUUECKM HACTPOEHHAas 4acTb 00-
mecTtBa. [lo Mepe pocTta MacCOBOrO MOJIOAEXKHOTO U CTYJE€HYECKOTO
JIBUXEHMUS, TTONKPETUIEHHOTO TPEOOBaHUSIMU JeMOKpaTUUYECKOi 001ie-
CTBEHHOCTH, B 70-€ rombl MHOTME CTPaHbl BbIHYXIEHbI ObUIM MOWTH Ha
CHUXEHHME BO3pacTHOro leH3a mo 18 jer: Benmnkobpuranus n ®PI —
B 1970 r, CIIA — B 1971 r, ®panuus — B 1974 1, Uranusa — B
1975 1. u 1. A. B Hacrosiiee Bpemsi MpakKTUYeCKU aOCOMOTHOE OOJb-
IIMHCTBO PAa3BUTBIX CTpaH MPeIOCTaBISIOT I'paXxJaHaMm TpaBo Trojioca
¢ 18 mer. B Bpasunun, Hukaparya, Ha Kyoe n B Mpane mpaBo ronoca
MPeIOoCTaBICHO TpaxaaHaM ¢ 16 Jer.

IIpsiMbIM MTPOAOKEHUEM MMYILECTBEHHOTO LIeH3a SIBJISIETCS OCii-
CTBYIOIIMI IO HACTOsIee BpeMsl B psiie CTpaH UeH3 ePpaMOmHOCHU,
KOTOPBIII OCOOEHHO OIIYTMMO CKa3bIBaeTCs Ha MHTepecax M30upare-
JIell B pa3BUBAIOIIMXCS CTpaHaxX, INe IPOIEHT HErpaMOTHOTO HaceJe-
HUS ellle O4eHb BeJMK. B COOTBETCTBUM C HaHHBIM LIEH30M OT M30upa-
Tenss TpeOdyeTcsl yMETh YMTaTh U IKMCAaTh HAa TOCYIapCTBEHHOM SI3BHIKE.
OduLmanbHBIM MPEUIOTOM IJIsl JIMIIEHUS HeTpaMOTHBIX IIpaBa rojioca
SBJISICTCS YTBEPKIEHMWE O TOM, YTO TOJOC TI'PaMOTHOTO 4YejloBeKa ab-
COJIIOTHO HE3aBUCHM, a HErpaMOTHBIN 4eJI0BEK BBIHYXJIEH ObLT Obl 00-
pamaTbcs K IMOCTOPOHHUM JIMLIAaM IIpU OoGOpPMIICHUM HM30MpPaTeIbHOTO
OI0JIETEHS 1, TAKMM 00pa3oM, MOHEBOJIE MCIIbIThIBAJ Obl Ha cebe ube-
TO TIOJIMTUYECKOE BAUSHME. Takas apryMeHTalus MTPEICTaBISICTCS 10
MEHbIIEl Mepe Hecepbe3HOM, 0COOEHHO MTPUHMUMAsI BO BHUMaHUE MTpakK-
TUKY IIPOBEACHUsI BHIOOPOB B psjie CTpaH, KOrda Aaxe Ha IpaMOTHOTO
n30upaTeNsi OKa3bIBAIOT IPSIMOE WM 3aMacKMpOBaHHOE HaBJICHUE C
LEeAbI0 3aCTaBUTh €r0 TOJOCOBATh 3a Ty WM HMHYIO TTOJUTUIECKYIO
naptuio. KpoMme Toro, nzbuparenbHble 3aKOHbI HE HAIOT paciiugpoB-
KA TOTO, YTO CJIeAyeT IMOHMMATh ITON "YMEHMEM 4YMTaTh U IucaTh", U
9TO, KaK IIpaBWJIO, TepeaaeTcs Ha YyCMOTPEHME YMHOBHUKOB, BEIal0-
WX TIpOBeICHNEM BBIOOpOB. B mmociegHee BpeMsI B HEKOTOPBIX KOH-
CTUTYLUSIX 3TOT LIEH3 IojiydaeT oIllpeaesicHHble Moaudukauuu. Ha-
npumep, KoHctutyuus DkBamopa 1977 1. Ha3biBaeT roJiocoBaHUE 0OSI-
3aTeJIbHBIM JJIs1 YMEIOIIMX YMTaTh M MucaTh W (paKyJbTaTUBHBIM JIJIS
HerpaMoTHBIX (cT. 33). Psig cTpaH B COOTBETCTBUM C MPUHSATHIMU B MOC-
JegHee BpeMs KOHCTUTYLIMSIMU ITIPEIOCTABIISIIOT HErpaMOTHBIM IIPaBO
rojoca. Hampumep, B Ilepy Ha ImepBbIX IOC/Ie IMPUHSITUS HOBOM KOH-
CTUTYLIMM BceoOImX BbIOOpax B 1980 romy, BIepBbie B MCTOPUM CTpa-
HBl K M30MpaTeIbHBIM ypHaM OBIIM IOITYIICHBI HETpaMOTHBIE — WX
okaszajioch 857 ThIC. YEOBEK.

OmHMM W3 pacIpOCTpPaHEHHBIX TPABOBBIX CPEACTB, WCKITIOYAI0-
IIUX U3 TOJIUTUYECKOM XU3HU MOTeHUMATbHBIX U30UpaTeneit, ABasieT-
csl yeH3 ocedrocmu. OH BKIIOUaeT B ceOs TpeOoBaHUE IJisI U30Oupare-
JIeii HeTPEepPBIBHOTO MPOXMBAHUS B OTHOM MECTHOCTH B TeYeHHUE yCTa-
HOBJIEHHOTO 3aKOHOM cpoka (oT 1 mecsiua go 2 jet). [JeiicTBuemM 3TOro
IIeH3a JINIIAIOTCST TIpaBa rojoca Ce30HHbIe paboune, KOTOpPhbie BBIHYX-



§ 2. OCHOBHBIE TIPUHIIUIIBI 195

IIEHbI MEHSATb MECTO XXKMTEJbCTBA B IIOMCKaX BPEMEHHOM paboThl. B 3Ty
KaTeropvio aBTOMATUYECKM IIOMAaloOT JIMIA, BBIHYXIECHHBIE IO TeM
WIA UHBIM MPUYMHAM OTCYTCTBOBAaTh BO BpEMsI BbIOOPOB B CBOEM MY-
Hununaaurere. Yacro 3amMHTEpeCcOBaHHBIE B MX T0JIOCAaX KaHIWOATHI
WIM TIOJUTAYECKUE IMapTUX MO COOCTBEHHOM WHMIIMATHBE M 3a CBOK
cyeT "OTNaBIMBAIOT' TaKMX M30MpaTesiell U JOCTaBJISIOT MX U3 pas3-
JIMYHBIX PaliOHOB CTpPaHbl B TOT M30MpaTe/IbHbII OKPYT, IJ¢ OHU MMeE-
0T IIPpaBO IIPOTOJIOCOBaTh. DTO ogHA M3 (OPM OTKPHITOrO ITOAKYIIA
n3obupareneit. [lomoOHas kaTeropus n3dupaTeseil MoayInaa B HEKOTO-
pBIX CTpaHax HaMMEHOBaHHWE 'JIeTalollMX u3bupareneir”.

TpaguurionHo Bo MHorux ctpaHax (I'ommanmum, Typuwu, 00Jib-
IIMHCTBE JaTUHOAMEPUKAHCKUX TOCYIAPCTB) OMCMPAHAIOMCA OM y4a-
cmusi 6 eonocosanuu oennocayycawue. Koncruryumsa Dksamopa 1977 .,
HampuMep, MpsSMO 3aKpEIUIsieT MOJIOKEHUE, COIJIACHO KOTOPOMY JIUIIA,
Haxonsiecs Ha AeHCTBUTEIbHONM BOGHHOU Clyk0e, He MOIYT IMOJIb30-
BaTbCs OpaBoM rosoca. B npyrux natuHoamepuikanckux crpaHax (Ilepy,
ITaname, Aprentune, bpaszunun, Mekcuke 1 Ap.) JIWIIEHHI IIpaBa y4a-
CTHSI B TOJIOCOBAaHUU YHTEP-0(ULIePhl M PSIIOBOM cOCTaB apMUM, (hJIO-
Ta, TOJWLIVU, CIYXUTEIU TIOpeM, BOGHHOOOSI3aHHbIE, HE MpOILIeIIIe
00s13aTeNIbHOI BOGHHOI IIOATOTOBKM, U T. I. OTCTpaHeHNE BOCHHOCIY-
Kamux (B OCHOBHOM DSIIOBOTO COCTaBa) OT Y4YacTUsSI B TOJIOCOBaHUU
dopMaJIbHO OODBSICHSIETCS KOHIIEIINER: "apMusl — BHE NOJIUTUKK". DTa
KOHIIEIIINS pacXOAUTCS C peajlbHOM JeHCTBUTEILHOCThIO, OCOOCHHO B
Pa3BUBAIOIINXCS CTpaHaX, IMe BOOPYXEHHBIE CHIbI OYEHb YacTO OKa-
3BIBAIOT peEIIalollee BO3ACHCTBHE HA OOIIECTBEHHO-IIOJUTUYECKYIO
KW3Hb, W TO3TOMY HIOPHINYECKOE OTCTpaHEHWE apMUU OT YJYacTHUSI B
M30MpaTeIbHON KaMIIaHUU SIBJISIeTCS CKOpee MapamgoKcalbHOM 0COOeH-
HOCTBIO MHOTHX ITOJIUTHYECKUX PEXKMMOB, HEXeEIM ACHCTBEHHBIM Me-
XaHU3MOM.

B uenom psime cTtpaH B M30MpaTelbHONM KaMITAHUM He NPUHUMA-
om ywacmusi cayxcumenu uyepkeu, ITOCKOIBKY O(MUIIMAJIbHO IIPOBO3T-
JamaeTcsl, 4To cliykeHue bory He MoOXeT OBITh COBMECTMMO C aK-
TUBHBIM BMEIIATEJIbCTBOM B CBETCKYIO ITOJUTHYECKYIO XXM3Hb. DTO HE
03Ha4YaeT, 4YTO IIEPKOBbL aOCOJIOTHO HE Yy4acTBYeT B M30HMpaTesIbHOM
kammanuy. CBOMM HICOJIOTMYECKHMM BO3AEHCTBMEM Ha M30MpaTesei,
0COOEHHO KEHIIWH, LIEPKOBb MHOIIA MOXET MU3MEHMUTb COOTHOILCHUE
rOJIOCOB M30Mparteseil B IMOJb3Y ONpeAcieHHBIX ITapTHiA, OCOOEHHO
XpUCTUAHCKO-IeMOKpaTnieckux. Kpome Toro, 1epkoBb 00J1agacT MOIII-
HBIMM (DMHAHCOBBIMU BO3MOXHOCTSIMM, KOTOPBHIE€ OHA MCIIOJIB3YET IJIst
OKa3aHUsl IEHEXHOU MOMOIIM HEeKOTOPHIM KaHIMIAaTaM.

3aKOHOJATENILCTBO psifa CTpaH IIpeaycMaTpuBaeT JerajibHbIe
OCHOBaHUS ISl JIMIIEHUSI U30UpaTeIbHBIX TIPaB ONpeOefeHHbIX Kame-
eopuil epaxcoan: B 9aCTHOCTU, no peuienuio cyoda (bpasunusi, ApreH-
THUHA, YPyrBail U Op.), AUy, omoObleasuux HAKa3auvue 6 eude mropem-
HO20 3aKANYeHUsl, NOCMOSIHHO UAU BDEMEHHO AUUIEHHbIX NOAUmUYec-
Kux npae, 6AHKPOMOG, OO0ANCHUKOE 20CYy0apcmeeHHOl Ka3Hbl W T. .
3aKOHOMATEIbCTBOM TaKXKe€ MOXET OBITh IPEAYCMOTPEHO CYIIECTBO-
BaHME TaK Ha3bIBA€MBIX "MOpPAAbHbIX" UeH306, NeTajlbHas Kiaccudu-
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Kalus KOTOPBIX, KaK MpaBWJIO, OTCYTCTBYET, YTO HAeT BO3MOXHOCTb
IUJISI 37I0YTIOTPEOJeHUI U MPOU3BOJILHOTO OTCTpaHEHUS OT U30UpaTesb-
HbIX YPH LIeJbIX rpynn u3bupareneil. K 1ol kaTeropuum MOryT OTHO-
CUTBhCS WA, YbU JEUCTBUS SIBJSIIOTCS OOIIENPU3HAHHO AypHbiMU. B
TPpakKTOBKE YMHOBHUKOB, BEAAIOLIMX MPOBEIEHUEM BBHIOOPOB, 3TO MO-
I'yT ObITh JMIIa, 3aHUMAaLIMecs] OPOAS)KHUYECTBOM, MbSHCTBOM, IMpPO-
SBJISIIONIME HEOJIarofapHOCTh K POAUTENSIM U T. TI.

JlerasibHOE JuMIlIeHWE OOJBIION KaTeropuu rpaxiaaH IpaBa TroJio-
ca B pe3yibTaTe JIeMCTBUS MHOTOYMCIEHHBIX II€H30B MCKYCCTBEHHO
COKpallaeT u30upaTejbHbI KOPITYyC, B KOTOPOM TIOCJIE€ 3TOTO OCTalOT-
csl, KakK MpenrnoJiaraeTcsl, caMble JOCTOMHbIE TpaxIaHe.

Ho maxe u3 3TOH KaTeropuu rpaxiaH He Bce Y4acTBYIOT B roJjo-
coBaHMM. 3HaAUMUTeIbHAs YacTb U3OMpaTesieii, yIOBIeTBOPSIIOLIAs BCEM
YCTaHOBJIEHHBIM 1I€H3aM U O(UIIMaIbHO AOMYIIEHHAas K y4yacTUIO B ro-
JIOCOBAaHUU, TEM HE MEHEe HE sIBJsSeTCS Ha M30upaTesibHble y4acTKU
B JeHb BbIOOpOB. HesiBka mn3bupateneil Ha BBIOOpHI MOTy4YWja Ha3Ba-
Hue abceHtensma. OCHOBHasi MPUYMHA HEsIBKU m3bmpaTeseir Ha BbIOO-
pbl — MX 0e3pa3jiuuuve U OTCYTCTBUE BEPbl B BO3MOXHBIE pe3yJibTa-
Thl BBIOOpOB. YacTh m3buparesnaeil, 0oCOOCHHO B CEJIbCKONM MECTHOCTH,
MpeaNnoynTaeT B JeHb BbIOOPOB MPOMOJKATh 3aHUMAThCS IOJEBbIMU
paboTtamu, pbiO0JOBCTBOM U T. 1. Kpome Toro, B oTHajleHHBIX paiioHaX
OObIYHO CYUIECTBYET MpoOJieMa TpaHCIOpTa, TeM 0osiee €ciau MYHKT
JUTSI TOJJOCOBAHUSI PacrojioXeH B HEYAOOHOM AJis u3bupateseil Mecte,
rojlocCOBaHUE TPOBOAUTCSI B HEyHOOHBIE 4achl M T. 1. HekoTtopbie He
y4acTBYIOT B TOJIOCOBAaHUM, OIAcasiCh MOJUTUYECKUX WHUMIECHTOB U
CTOJIKHOBEHUH, Apyrue — WU3-3a IIaHTaXa M HaXuMa CO CTOPOHBI
MOJUTUYECKUX TTPOTUBHUKOB. M30MpaTeibHble KAMIIAHUM MHOTUX CTpaH
MOJIHBI MPUMEPOB, Koraa "HexedaTeJbHbIX" u3dupareaeil myreM MUCh-
MEHHBIX WM YCTHBIX YTPO3 3aCTaBJIsJIM OCTaBaTbCs AOMa B JE€Hb TOJO-
COBaHWUSI, €CM He ObLI0O YBEPEHHOCTU B XeJaTeJIbHOM pe3yJbTaTe
ero rojocoBaHus. OdulivanibHasi TOKTpUHA OOBUHSIET aOCEHTEUCTOB B
HEMOHWMAaHUU "LIEHHOCTU AEMOKpaTUUYECKUX BbIOOPOB". MHOIME U3 HUX
JNEUCTBUTENIbHO HE MOHMMAIOT BOIPOCHI MPeIBbIOOPHOI OOPHObI, KOHK-
peTHbIe MpOorpaMMbl U oOelllaHUsI KaHAUIATOB, CBOM COOCTBEHHbIE MTpaBa
1 00s13aHHOCTM Ha BBIOOpax U T. A. Takum oOpa3oMm, siBJieHHE aOCeHTe-
“3Ma MOXET SIBJISITbCS MOKa3aTesieM HEMOIyJSIpHOCTU caMoii u3bupa-
TEJbHOW KaMIIaHUM U €€ YYACTHUKOB, a TaKXe XOpOolleil Toroianl B
JNAYHBIN CE30H.

C Opyroil CTOpOHBI, YTOOBI MCKYCCTBEHHO IIOAHSITb AKTMBHOCTH
n3dbupareneit Ha BBIOOpaX, HEKOTOpHBIe CcTpaHBl (ABCTpanusi, ABCT-
pusi, bensrus, Hunepnanael, UTanus, naTuHoaMepUKaHCKHUE CTpa-
HbI) B 3aKOHOAATEJIbHOM IIOPSAKE BBOIST 005A3aTeJbHOE r0JIOCOBAHHE.
B manHoM citydae BbIOOpPHI KBAaIU(UIIUPYIOTCS B Ka4eCTBe "OOIIECTBEH-
HOI (yHKIMHU", KOTOpas BKIIOYAeT B ce0sI HE TOJBKO IPaBO, HO U
00s13aHHOCTb TpaxJaH royjiocoBaTh. I1OJMTUYECKUII CMBICI BBEACHMUS
00513aTeIbHOT0 BOTYMa 3aKJII0YaeTCs] B MCKYCCTBEHHOM YBEIMYECHUU
YMCIIa TOJIOCYIOIIMX M JTUKBUAALIMY SIBJIeHUs abceHTen3Ma. [lonuTuuec-
Kas IMpaKTWKa HaIJISIIHO TTOKa3bIBAaeT, YTO O0s3aTeNbHBIM BOTYM IIO-
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MOTaeT MOJUTUYECKUM IapTUSM IIOJYYUTh Trojloca TeX u3duparesei,
KOTOpbl€ HE MPUHUMAIOT aKTUBHOIO y4acTUsl B IMOJUTUYECKOUN XU3HU
cTpaHbl. PaccMaTpuBas cucTeMy 00s3aTebHOrO TOJOCOBaHMS, aBCT-
panuiickuii rocymapctBoBed D. bpayH oTmedan, 4to cuctema o0s3a-
TEJIbHOTO TOJIOCOBAHUSI TaM, [Je OHA CYIIeCTBYeT, "Tpybo anbcu-
¢uLUpyeT HApOAHOE MPEeICTaBUTEIbCTBO, UTO O0S3aTEJIbHOE TI0JIOCO-
BaHME MACKHpPYeT, HO HE€ YCTpaHseT ITaCCUBHOCTb TOJIOCYIOIIEro
n30uparTessa, W OTU I1aCCUBHBIC M30MpaTeand, KOraa MX IOpUANYECKU
MPUHYXJIAIOT TOJIOCOBaTh, CTAHOBITCS JIETKOM n00bIueil nemaroruu”. B
YCJIIOBUSIX NEWCTBUSL 3TOrO0 MPUHIMIIA 3aKOHOM MpeaycMaTpUBalOTCs
onpeAcaeHHbIE CaHKIWM MPOTUB TpaxKdaH, YKJIOHSIOIIMXCI OT ydyac-
TS B TOJIOCOBAHUM IIOM TEM WJIM MHBIM TIPEIIoroM. TaKMu CaHKIIMSIMU
MOTIYT OBITH IIPEISITCTBUSI B TEUEHUE OIIPEICICHHOIO BPEMEHM 3aKJIIO-
YyaThb JIEJOBbIe KOHTPAKThI, APYTHME€ OrpaHUYECHMSI B IpearpUHUMATEIbC-
KO HesITeIbHOCTU, MPW MpPUEME Ha CIy>KO0y B IOCyJapCTBEHHBIM arima-
part, a TakXe OeHEXHBIM mrpad. deicTByommii n30upaTeTbHbIi 3aKOH
WUtanuu BBen maxe OOIIECTBEHHOE MOPULIAHWE JIAIA, YKJIOHSIOIIEIOCs
OT y4yacTHUsl B TOJJOCOBAaHUU. DTO MOPULIAHUE BBIHOCUTCSI MIPOM.

OpHako IMpakThKa aOCeHTenM3Ma MOXET IMPUHUMATh BIIOJIHE Opra-
HU30BaHHBIA M MPOAYMaHHBIN XapaKTep, a MHOIJAa JaxKe IOodorpeBaeT-
CS pa3IWYHbIMM MOJUTUYECKUMMU ITapTUSIMM, KOTOpbIE, Oyayyud caMu
HEYBEpEHHBIMM B MOOeIe Ha BBIOOpAX, MPU3BIBAIOT K OOMKOTY M CBOMX
CTOPOHHUKOB, MYyOJUYHO BhIpaxkasi TeEM CaMbIM ITOJIUTUYCCKMIA ITPOTECT.

O06s3aTenbHOE T0J0COBaHME IMpeamnojaraeT U 00s13aTeIbHYIO pe-
TUCTpAaLMIO B Ka4eCTBe M30MpaTessd, MpUYeM B psie ciaydyaeB Ha o0sI-
3aTeJIbHYI0 PErucTpaluio oOpairaeTcss Oosblliee BHMMAHME, YeM Ha
obs13arenibHOe roysiocoBaHue. OOBSICHSIETCS 3TO IPOCTO: aIMUHHUCTpa-
LIYSI TAKAM CHOCOOOM OIlpeacssieT KOJAMYECTBO JIUL, JOCTUTILUX MUHU-
MaJIbHOIro M30MpaTeJbHOro BO3pacTa, a CJIEeA0BaTEJbHO — IPUIOI-
HBIX JJISI BOGHHOM CIIyXOBI.

§ 3. Opranusanus ¥ NOPSAAOK NMPOBEJAEHHUSA BbLIOOPOB

KoHeuHble pe3yabTaTbl BHIOOPOB BO MHOIOM OMNpENEsoTCs TOH
MOATOTOBUTEIBHON PabOTOM MO MX OpPraHU3alUu U MPOBEIEHUIO, KOTO-
PYIO OCYILIECTBJISIIOT CrielMajibHble M30UpaTebHble OpraHbl, MpeacTa-
BUTEJIM TOCYIApCTBEHHOTO arrnapara, CylaeOHO CUCTeMbl, MOJUTUYEC-
Kve TapTUM, KaHIUJAThl Ha BbIOOPHBIE JAOXKHOCTU U T. A. OpraHusza-
1IMs1 BbIOOPOB B ONpENEJEHHOU CTENeHU 3aBUCUT OT TOro, Kakoi BUJ
BBIOOPOB MpoBOAUTCS B cTpaHe. Haubonee pacnpocTpaHeHHbIH BHI
BbIOOPOB — oO4YepelHble BHIOOPHI, MPOBOASIIMECS B CHELMATBHO yC-
TAHOBJIEHHbIE CPOKU WJIU IO UCTEYEHUU TTOJTHOMOYMI BBIOOPHOTO OpraHa
WY JODKHOCTHOTO JIMIIA.

Ecnu 3akoHOmaTenbCTBOM CTpaHbl YCTaHOBJIEHAa TBepjaas jaaTa
MPOBEACHUST ouepeaHbIX BbIOOpoB (Hampumep, no Konctutyiuu CIIA
Mpe3uJeHTCKUE BbIOOPHI MTPOBOASITCS "B MEPBbIi BTOPHUK TIOC/E TIep-
BOIO MOHEIEIbHMKA HOSIOpSI BMCOKOCHOIo roza"), CIeUMalIbHOM HeK-
Jlapalluu MpaBUTEIbCTBA WIM aKTa TJaBbl roCydapcTBa O Ha3HAYEHUMU



198 I'maBa 7. M30uparenbHOE MPaBO M M30MpaTebHbIE CHCTEMBbI

BbIOOPOB O0OBIMHO He Tpedyercs. Eciau Xe 3aKOHOAATENbCTBO IIPEayC-
MaTpUBaeT TOJbKO JATy BCTYIUIEHUS B JOJDKHOCTb BBIOOPHOTO HTOJIXK-
HOCTHOIO JivMila WIM JaTy Hayajga MepBOM CecCMU BBIOOPHOIO OpraHa,
TO TpeOyeTcs opUuLMaIbHOE Ha3HaUYeHUE AaThl BEIOOPOB. B 00si3aTenb-
HOM TOpsiiKe TpeOyeTcsl Ha3zHaueHUe TIJIaBOil rocyaapcTBa WM aKTOM
NpaBUTEJbCTBA AaThl BHIOOPOB MPU MPOBEACHUU BHEOYEPEIHBIX (1OC-
POYHBIX) UJIM YACTHIHBIX (TOTIOJTHUTEIbHBIX) BEIOOPOB. BHEOUEpenHbIE
WA JOCPOYHBIE BBIOOPHI MPOBOASTCS B MapiaMEHTapPHBIX MOHAPXMSIX
U pecny0iIuKax B ciydyae JOCPOYHOTO pOCIycKa mapjaMeHTa (Uaud ero
HUXXHEW TManaTbl) Mo TpeOOBaHUIO TMPaBUTENbCTBA, OGMOPMIEHHOMY
aKTOM rJyaBbl TocynapcTBa. Kak mpaBujio, 1OCpOYHbIE BBHIOOPHI B Map-
JIJaMEHT CJIeJyIOT 3a MPaBUTEJIbCTBEHHBIM KPU3UCOM, BBI3BAaHHBIM pa3-
HOMIACUSIMU B KOAIUMLIMOHHOM TPaBUTEJLCTBE WU MOJydyeHUEM Mpa-
BUTEJILCTBOM BOTYMa HeIOBepUsl B pe3yJibTaTe rojloCOBaHMS B TapJa-
MeHTe. BHeouepenHbie BRIOOPHI MOTYT MIPOBOAUTHCS B 3aKOHOJATEbHBIE
opraHbl cyObeKTOB (heepalii WM B OpraHbl MECTHOTO CaMOyIpaBJe-
HUS B cllyyae HUX JOCPOYHOIO POCIyCKa.

JomogHuTeNibHbIe (YaCTUYHBIE) BBIOOPHI MOTYT IPOBOIUTHCS TPU
TOSIBJICHUU NIeTyTaTCKUX BakKaHCU (B Cilyyae CMEpTH, OTCTaBKHU JCITy-
Tata, (PU3MUYEeCcKoi HECIOCOOHOCTM €ro 3aHMWMaThb JaHHBIM TOCT) WU B
cjlydyae OOHOBJIEHUSI BLIOOPHOIO OpraHa Mo 4acTsIM (YaCTMYHbIE BbIOODHI).

[TpoBeaeHuto 1000it HopMbl BHIOOPOB MPEIIECTBYET H30UpATEIb-
Hasl KaMIaHusi, T. €. CIEelUUaTIbHbI KOMIUIEKC MEpONpUsTUii, Ocylle-
CTBJISIEMBIX TOCYIapCTBEHHBIMM OpraHaMy W IOJUTUYECKUMU TapTHsI-
Mu. M30upartesnbHass KaMIlaHUSI DETYJIUPYETCS CHEUUANbHbIM 3AKOHO-
damenvcmeéom, U €€ TpaBoBoe oGhOpMJIeHHWE BKJIIOYaeT B ceOS aKThbl
PA3MUMHBIX  20CY0apcmeeHHbix opeanos (I1aBbl TOCyJapcTBa, TapJia-
MEHTa, MPaBUTENbCTBA U T. A.). OdulimaibHO M30UpaTebHas KamIia-
HUSI HAUMHAETCSI CO JHS YCTAaHOBJICHUS WU OOBSIBJICHUS aThl TOJIOCO-
BaHUS U MPONOJKAETCS B TeYEHME YCTAaHOBJIEHHOTO 3aKOHOM CpOKa.
3HauuTeNbHAsA POJib B U30UPATENbHOM KaMITaHUU MPUHAMLJIEXKUT Npea-
BbIOOPHOI arMTanWM 3a BBIIBUHYTHIX KaHAWAATOB WA B 1IeJIOM 3a
MOJIUTUYECKME MapTUu. Takasi aruTaiusi 04eHb pa3HOOOpa3Ha U BKIIIO-
yaeT B cebs o0s13aTe/ibHOEe MPOBeJAeHNEe MHOTOUMCIEHHBIX npedguibop-
HbIX MUMUH208 U CcOOpanull, eécmpe4 Kanouoamoe c uzdbupamensimi,
packaelky n03yHeos, aguui, o0ssa6aeHuUll, u3o0anue cmameil, OyKae-
mos, nopmpemos, u320moeieHue U pazdayy cumeono8 U 3HA4KO08, Gbi-
cmynjaeHus no paouo u menegudenuro. Bo3aMOXHOCTb MCITOJIb30BaHUS
MOJUTUYECKUMU MApPTUSIMU U OTAETbHBIMU KaHIWIATaMU CPEICTB Mac-
COBOI MH(MOPMAIMU B TIPEABBIOOPHON arMTalu 4acTo MMEET pellaro-
1iee 3HaYeHWe. B yCI0OBUSIX CUJIBHONM MOJUTUYECKON 0OpabOTKM Hace-
JieHUs1 Tobea KaHAMAaTa Jaxe Ha caMblii BBICOKHI rocynapCTBEHHbIN
MOCT 3aBUCUT HE TOJbKO OT (haKTOPOB OOBEKTUBHOTO (MOJUTUKO-3KO-
HOMMYECKOT0), HO U CYOBEKTMBHOTO XapakKTepa. 3HAYUMTEJIbHOE BIIUS-
HUE Ha pacrpelnejeHue TrojIocOB M30uparejeil MOTyT UMETh YKUCTO
JIMYHbIE KauyecTBa KaHIMAaTa, €ro yaauyHble MpPeaBbIOOPHbIE peuMn U
o0elllaHus, XOPOILIO OPTaHM30BaHHBIE TYpHE IO M30UpPATEIbHOMY OK-
pyry wim cTpaHe B 1ejgoM. O4eHb 4acTO COIJIaCHO TPaaMLIMSIM TOJU-
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TUYECKON KYJbTYpbl KaHAMIAT, OCOOEHHO Ha BBICIIMUA roCyaapCTBEH-
HBI TIOCT, NOJKEH MMETh COOTBETCTBYIOIIMI MMUIX. TpaauiiMOHHO
CUMTAeTCsI, UYTO KaHIMIAT JOJKEH IO0JIb30BaThbCs IIOIMYJISIPHOCTHIO,
HMETh “IeMOKpaTUyecKoe MPOUCXOXACHUE", CIAbITh NMaTpuoToM. B ero
MOJIMTUYECKOI Ouorpaduu XKejaateabHbl 3(Pp@PeKTHbIE BHICTYIIEHUS B
3aIlUTy OAHOBPEMEHHO U Mpodcoio30B u O6uszHeca. OH JOKEH BBITJIS-
JIETh SHEPTUYHBIM OOPLIOM C OIOpOKpaTueil, KOppyMHiuei U MpecTyITHO-
CTbl0. Bripouem, BO3MOXHBI M ApYyTU€, JETEPMUHUPOBAHHBIE KOHKPET-
HOM cUTyaluend, BapUaHTHI.

Bo mHorux crpaHax cama oOCTaHOBKa IPOBENECHUS M30MpaTeIb-
HOW KaMITaHUU OrPaHWYMBAET €€ CIPaBEIJIUBBINA, NeMOKPATUYECKUUN
xapaktep. B xome ee yacTto mpouBeTaeT MOJUTUYECKas KOPPYILIUS,
HENPUKPBITHIA MOAKYIT M30upaTeaeil U pa3andHbIX OJOIKHOCTHBIX JIUII,
YMHOBHMKOB, BeNAlOIIUX MPOBEACHHWEM BBIOOPOB, HapylIEeHUE H30U-
paTeJIbHOTO 3aKOHOJATEIbCTBA, aKThl HACWUJIMS Ha BbIOOpaxX, MHOIO-
YUCJCHHbIE 3JIOYIOTPEeOJeHMUSI.

W30uparenbHasgs KaMIaHUs HEBO3MOXHa 0Oe3 3HAaYMTeIbHBIX ¢(u-
HAHCOBBIX PACXOIO0B IMOJUTHUUYCCKUX MApTU M KaHIMIATOB Ha BBIOOD-
Hble JOKHOCTU. B OOJNBIIMHCTBE CTpaH 3aKOHOHATEJIbLCTBOM YCTaHAaB-
JIUBACTCSl 8epXHULl npeden GQUHAHCOBbIX paAcX0008 TIOJIUTUICCKUX
napTuii Ha M30MpaTEJbHYIO KaMIIaHWIO B TOJb3y CBOMX KAaHIUOATOB,
MIPEBBIIICHUE KOTOPHIX BJIeUeT 3a cOo0Oi ompeaesieHHbIe caHKuuu. Ha
Jiejie OYEHb 4YacTO KaHAWAAThl OT IIOJUTUYECKMX IapTUil HapyllaloT
9TU MOJOXEHUS.

st mpoBeneHUsT M30UpaTeIbHONM KaMIIAaHUM TEPPUTOPHUST CTPaHBI
OOBIYHO AEJIMTCSI Ha M30MpaTe/ibHble OKpPYyra, a T¢, B CBOIO odepelb,
Ha u30HpaTe/ibHble YYACTKM. Takoe JejIeHHUEe yCTaHaBIMBAETCS CIIe-
LIMAJIbHBIMUA 3aKOHAMM, aKTaMUW IMPaBUTEIbCTBA WJIM OPraHOB MECTHO-
ro caMoyIipaBjieHus. TakuMy akTaMu OObIMHO YCTAHABIMBAETCS M YUCIIO
MAaHIATOB, ITOJJIEXKaIlMX 3aMEIIEHUI0O B KaXXIOM M30MpaTeIbHOM OK-
pyre. TpanuiMOHHO MPMMEHSETCS NeJICHWE Ha MHOTOMaHAaTHbIE (I10-
JIMHOMUHAJIbHbIE) M30MpaTeJbHble OKpyra, OT KOTOPBIX M30MpaeTcs
cpa3y IO HECKOJIbKO IENyTaTOB, M OJHOMAaHAaTHbIe (YHUHOMUHAJIb-
HbI€) OKpyra, OT KOTOPBbIX M30MpaeTcsl MO OJHOMY aemyraTy. Peako
BCTpevarolleiicss pa3HOBUIHOCTbIO M30MpaTeIbHBIX OKPYIOB SIBJISIETCS
eduHblil u3bupamenvHulil 0OKpye, OXBaThIBAIOIIWI Cpa3y BCIO CTpaHY,
OT KOTOPOro M30UpaloTCcsl cpa3y Bce HeIyTaThl IapJaMeHTa.

1T KOHTPOJIS 3a XOIOM MHpOBEACHHUSI M30MpaTeJbHON KaMIIaHUU
OPraHu3ylOTCS CHENUAbHbIE OPraHbl, COCTOSIIUE U3 UEeHMPAAbHbIX
uzbupamenvusvlx opeanos, PyHKIIUU KOTOPBIX B psae rocymapctB (Mra-
n