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Introduction

ON AUGUST 9, 2014, Ferguson Police Department Officer
Darren Wilson shot Michael Brown six times, killing him. Brown'’s
killing touched off protests in Ferguson that grew into several weeks
of demonstrations. The aggressive law enforcement response to
the protests drew national attention. As the protests continued,
reports of police interference with the media, including arrests,
physical assault, threats, and obstructing the media’s access to
the scene, became increasingly frequent. This report compiles 52
alleged violations of freedom of the press during the Ferguson
protests. These infringements contravene a right that is protected
under both the U.S. Constitution and international human rights
law. The majority of reported incidents included here occurred
between August 12 and 20, 2014; however, some protests have
been mounted into October, and reports of infringements on

press rights continue to emerge.

On the basis of these findings, PEN American Center calls upon
the U.S. Department of Justice to carry out investigations into
violations of press freedom that took place in the context of the
Ferguson protests. Such investigations would shed essential light
on the factors that drove law enforcement officers in Ferguson to
infringe on media freedoms, and on the necessary steps to ensure
that in an era of instantaneous transmission, cell phone cameras
and citizen journalists, the rights of members of the press and
of the public at large are upheld in the context of protests and

public assemblies.

The most serious human rights violations in Ferguson affected
both protestors and the press, and were fueled by the police’s
aggressive, militarized response to largely peaceful public pro-
tests. Police wielded assault rifles and pointed them at people who
were behaving in a lawful and orderly manner. The use of tear gas,
pepper spray, attack dogs, rubber bullets, snipers, flash-bang gre-
nades, and sound cannons (long-range acoustic devices) against
protestors was seen by many observers as a disproportionately
violent response to mostly peaceful assemblies of protestors.' The
many infringements of the right to freedom of assembly seen in
Ferguson deserve thorough investigation, and those responsible

for human rights abuses should be held accountable.

ROLE OF THE PRESS IN THE FERGUSON
PROTESTS

The issue of press freedom in Ferguson deserves attention not at
the expense of, but in addition to, much-needed investigations
into civil rights violations by local police in the St. Louis area. The
media play a valuable role in documenting abuses and dissemi-
nating information about them to the public, thereby supporting
citizens efforts to demand accountability for violations of con-
stitutional and human rights. Photographs, video footage, and
journalists’ reports from the scene in Ferguson played a crucial
part in sparking a nationwide debate over the police response to
the protests. In addition, the media’s presence at a public protest
may act to deter law enforcement officers from violating protes-
tors’ rights. Put another way, as shocking as the police response
to the Ferguson protests was, it might have been even worse if
the media had not been present. Several of the journalists inter-
viewed for this report recounted protestors asking them to stay
with the crowd, and expressing fear of what the police would do
if the media left.

Journalists on the ground in Ferguson also helped expose the
deeper human rights issues driving the protests. Media interviews
with protestors and investigations into the local political context
quickly made clear that protestors were concerned not only with
the killing of Michael Brown, but also with years of tense relations
between the community and law enforcement, underrepresenta-
tion of minorities in local government and on police forces, the
aggressive and arbitrary enforcement of traffic laws and fines,
and ongoing economic malaise affecting local communities.”

The press also played a critical role in catalyzing government
responses to the Ferguson protests. Together with the protestors’
persistent calls for action, media coverage of the police response
to the protests and the allegations of long-term police miscon-
duct prompted several members of the United States Congress
and President Barack Obama to call for reconsideration of federal
programs that provide military-grade equipment to local police
forces. Such coverage also influenced the Justice Department’s
decision to initiate investigations into the killing of Michael Brown

and civil rights abuses by local police.* The Justice Department
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also sent agents from its Community Oriented Police Services

(COPS) program to help local authorities “conduct crowd con-
trol and maintain public safety without relying on unnecessar-
ily extreme displays of force.” The Reporters Committee for
Freedom of the Press and 44 news organizations sent a letter to
the Justice Department in September, urging them to include
“police interaction with and release of information to the press
and public” in their investigations in Ferguson, and to work with
local police on developing more effective training for police on
their interactions with the media.®

THE POLICE AND THE PRESS IN
FERGUSON

This report is not a blanket condemnation of the law enforce-
ment officers who policed the Ferguson protests. Many of the
officers no doubt acted in good faith and were trying to protect
the safety of their fellow officers and those present at the pro-
tests under difficult circumstances. At some points during the
protests, individuals present in the crowds were armed and fired
weapons. Several of the journalists interviewed for this report
acknowledged that some police officers allowed them to do their
jobs without interference, and that the police attitude towards the
press varied depending on who was on duty and was generally
more hostile at night than during the day. Captain Ron Johnson
of the Missouri State Highway Patrol was specifically praised
by many interviewees for his willingness to engage in dialogue,
answer questions, and interact with protestors and the press.

However, the number of reported abuses collected here strongly

suggests that some police officers were deliberately trying to

prevent the media from documenting the protests and the police
response. The many and varied ways in which police interfered
with the media’s ability to do their job makes it difficult to dismiss
these as isolated mistakes. At best, they reflect a failure to ade-
quately train the law enforcement officers present in Ferguson
on the rights of the press protected by the First Amendment and

international human rights law.

UPHOLDING PRESS FREEDOM IN AN
EVOLVING MEDIA LANDSCAPE

The need for better training for police is heightened by the
changing nature of journalism in the digital age. New technol-
ogies allow everyone to engage in acts of journalism: Citizen
journalists can begin recording incidents of police abuse on a
camera phone instantly, well before professional media arrive
on the scene.® Those with a Twitter account can live-tweet their
observations of a protest or any police conduct undertaken in
public. Citizen journalists play an increasingly important role in
the flow of news to the public: A Pew Research Center study
found that the story of Michael Brown’s killing and the resulting
protests “emerged on Twitter before cable”, and social media
played a crucial role in documenting the continuing protests.” The
National Press Photographers’ Association called citizen journal-

ists “an integral part of the information network” on Ferguson.®

St. Louis Alderman Antonio French is an example of the import-
ant contributions made by citizen journalists. Prior to being
elected to office, French published a website, PubDef (Public
Defender), that used new media and social networking tools
to “report the stories that get overlooked by local and national
mainstream media’, including local politics in St. Louis.” Alderman
French began documenting police activity in Ferguson shortly
after Michael Brown’s killing through live tweeting, Instagram
posts, and short videos posted to Vine. He was described by
local paper The St. Louis American as “the go-to citizen journalist
using the digital-age approach to capture every waking moment
of the aftershock following Brown’s killing.”® French was also

among the 21 journalists arrested in Ferguson.™

The emergence of citizen journalists presents new challenges
for police departments seeking to uphold press freedoms. Many
journalists interviewed for this report noted that it was sometimes
difficult to distinguish members of the press from protestors
in Ferguson, and that this may have made it more difficult for
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police officers to act in a way that respected press freedoms."
At the same time, many of the incidents of police aggression
against journalists documented in this report are constitutional
and human rights violations regardless of whether the police rec-
ognized the individual concerned as a member of the press. Both
the public and the press have the right to photograph and/or film
police officers in the course of their duties.” It is as impermissible
to threaten to shoot a member of the public for attempting to

film the police as it is to threaten a journalist.

COVERING PROTESTS: THE WIDER
CONTEXT

The treatment of journalists in Ferguson did not occur in isolation.
Journalists ability to report on public protests in the U.S. has been
jeopardized on many occasions in recent years, an indication
that a nationwide reform effort is required to ensure that police
departments fully respect the media’s right to access and docu-
ment protests. There were numerous reports from the last several
Democratic and Republican National Conventions of journalists
being arrested or assaulted by police, or police obstructing press
access to public protest locations.™ During the 2008 Republi-
can National Convention in St. Paul, Minnesota, police arrested
or detained at least 42 journalists, including Democracy Now!
host Amy Goodman and two of the show’s producers. Other
journalists were pepper-sprayed or held at gunpoint by police.”
Goodman said of her arrest, “It's so much bigger than us. When
the press is shut down, it’s closing the eyes and ears of a critical

watchdog in a democratic society.”

During the Occupy Wall Street movement, police arrested at
least 90 journalists covering the protests in 12 U.S. cities between
September 2011 and September 2012, including journalists with
major news outlets, photojournalists, freelancers, livestreamers
(journalists holding cameras that feed directly to an online site,
providing continuous, live coverage of an event), and citizen
journalists.” On numerous occasions, police in New York City
acted to obstruct journalists” access to the Occupy protests and
physically assaulted journalists. These attacks on press freedoms
continued even after New York City Police Commissioner Ray
Kelly issued a directive to officers instructing them to “respect
the public’s right to know about these events and the media’s

right of access to report.”®

The frequency of arrests of journalists covering major U.S. public
demonstrations, and of incidents of police obstructing journalists’
access to protests or assaulting journalists who are covering a
protest, point to a need for greater emphasis in police depart-
ments on the rights of the press to access and document public
protests. Furthermore, as new technologies redefine how we
understand journalism and major news publications and citizen
journalists make increasing use of digital media, conventional
approaches to upholding press freedom must adapt, and new
training is required to assist police in understanding the rights of
all individuals who engage in acts of journalism. ™

OBAMA ADMINISTRATION RESPONSES
TO ALLEGED PRESS FREEDOM
INFRINGEMENTS

Both President Barack Obama and Attorney General Eric Holder
have publicly criticized the treatment of journalists in Ferguson.
Attorney General Holder stated on August 14 that “journalists
must not be harassed or prevented from covering a story that
needs to be told.”® On the same day, President Obama said,
“In the United States of America, police should not be bullying
or arresting journalists who are just trying to do their jobs and

report to the American people on what they see on the ground.”

President Obama'’s remarks were criticized as hypocritical by
some journalists and press freedom advocates who point to his
administration’s pursuit of national security leaks, and in par-
ticular to the government’s ongoing effort to force New York
Times reporter James Risen to identify a confidential source, as
serious threats to freedom of the press in the U.S.2> The remarks
of US. Assistant Secretary of State for Democracy, Human
Rights, and Labor Tom Malinowski were overly dismissive of the
infringements on press freedom witnessed in Ferguson. Assis-
tant Secretary Malinowski, writing about Ferguson for the State
Department’s official blog DipNote on September 9, 2014, said:

“We also uphold the freedom of expression, including for mem-
bers of the press. Though footage of the events in Ferguson has,
at times, been disturbing, it has not been suppressed. When a
handful of journalists were detained or arrested during the course
of the protests, these actions were instantly reported to the public

and widely condemned.”
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The 52 alleged incidents of infringements on press freedoms
collected in this report demonstrate that some police officers
made vigorous efforts to prevent the press from collecting foot-
age of the events in Ferguson, and that far more than a “handful”
of journalists were detained or arrested. As of October 14, the

number stood at 21 journalists.

KEY RECOMMENDATION

PEN therefore calls upon the Department of Justice to open an
investigation into reported incidents of infringements on press
freedoms during public protests in Ferguson, drawing on rele-
vant information about similar infringements elsewhere in the
country. This investigation should culminate in the formulation of
new guidelines for U.S. police departments on respect for media
freedoms during public demonstrations. The guidelines should
include an explanation of what constitutes an “act of journalism”
and the constitutional protections afforded to anyone engaging
in such an act. These guidelines should serve as the basis for
police departments to develop new policies on respect for First
Amendment freedoms during public demonstrations, trainings
on those policies for all officers, and the implementation of dis-

ciplinary proceedings for officers who violate the policies.
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Report Framework and Methodology

THE REPORT BEGINS with a brief overview of press free-

doms under U.S. law and international human rights law, outlining
the obligations of U.S. public officials. The report then presents
selected incidents as examples of the ways in which freedom of
the press was obstructed in Ferguson. The report also includes an
Appendix listing 52 alleged violations of press freedom collected

by PEN researchers and the sources for those allegations.

This report is based on reviews of news reports filed by journalists
present during the protests, pictures and video recordings of the
protests, the Twitter feeds of journalists, and telephone interviews

and email conversations with journalists and media law experts.

Some of the journalists interviewed requested to speak on back-
ground so that their comments would not interfere with their
ability to continue reporting on Ferguson. The report compiles
various allegations of violations of press freedom and includes the
sources for each allegation in the hope that this will aid authorities
in Missouri and at the Department of Justice in their investigation

of violations of First Amendment rights in Ferguson.

The Ferguson Police Department, Missouri State Highway Patrol,
and Missouri Department of Public Safety did not respond to
repeated requests for comment. The responses of the St. Louis
County Police Department are incorporated in this report.
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Legal Framework

FREEDOM OF THE PRESS GENERALLY

FREEDOM OF THE PRESS is protected both by the U.S.

Constitution and under international law. Freedom of the press
is enshrined in the First Amendment, which provides:

“Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.”*

The Supreme Court has defined “press” in the context of this
amendment as “every sort of publication which affords a vehicle

of information and opinion.””

Under international law, the right to freedom of expression, includ-
ing the right to freedom of the press, is protected by Article 19 of
the International Covenant on Civil and Political Rights (ICCPR),
to which the United States is a state party.?® Freedom of expression
as defined by Article 19 includes the “freedom to seek, receive and
impart information and ideas of all kinds.”” The United Nations
Human Rights Committee, the body that provides authoritative
interpretations of the ICCPR’s provisions, has recognized that
journalism may be engaged in not only by professional full-time
reporters, but also “bloggers and others who engage in forms of
self-publication in print, on the internet or elsewhere.”

NEWSGATHERING AND THE MEDIAS
RIGHT OF ACCESS

The media’s right to engage in the process of newsgathering is
also protected under the U.S. Constitution and international law.
The Supreme Court first protected newsgathering in Branzburg
v. Hayes, a 1972 Supreme Court decision in which Justice Byron
White wrote for the majority:

“We do not question the significance of free speech,
press, or assembly to the country’s welfare. Nor is it sug-
gested that news gathering does not qualify for First

Amendment protection; without some protection for

seeking out the news, freedom of the press could be

eviscerated.””
Justice Potter Stewart underscored this principle in his dissent:

“News must not be unnecessarily cut off at its source, for
without freedom to acquire information the right to pub-
lish would be impermissibly compromised. Accordingly,

aright to gather news, of some dimension, must exist.”

The United Nations Human Rights Committee has affirmed that
the right to freedom of expression protects both the dissemina-

tion of news and the process of newsgathering.”

Although generally applicable laws cannot be considered uncon-
stitutional simply because they affect newsgathering activities,®
restrictions on the times, places and ways in which reporters
may gather news must not discriminate based on the content
or the opinions expressed by the journalist or news outlet, must
be defined as narrowly as possible and must serve a significant
government interest, and must leave open alternative channels
for expression and communication.” In general, the public and
the press have the right to access public spaces, including parks,
streets and sidewalks, as well as other spaces that have been
made available for public use by the government.**Several states,
including Alaska, California, Ohio, and Virginia, have enacted
laws that specifically protect journalists” access to disaster and

emergency scenes.*
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At least one tactic used by police in Ferguson has already been
declared unconstitutional by a federal court. The so-called “Five
Second Rule,” whereby protestors and the press were required to
walk continuously, standing still for no longer than five seconds,
has been enjoined from future use in the Ferguson protests by
Chief US. District Judge Catherine Perry of the Eastern District
of Missouri. Chief Judge Perry held that, “[a]s it was applied in this
case, the practice of requiring peaceful demonstrators and others
to walk, rather than stand still, violates the constitution.”® Several
other lawsuits alleging violations of the First Amendment rights

to freedom of assembly, speech and the press have been filed.””

Under international law

Under most circumstances, deliberate interference with news-
gathering violates international law. The UN Human Rights Com-
mittee has stated that restrictions on the movement of journalists
are rarely justified, specifically noting that journalists access to
“conflict-affected locations, the sites of natural disasters and loca-
tions where there are allegations of human rights abuses” should
not be restricted.® Attacks against journalists or others involved in
monitoring potential abuses of human rights, including arbitrary
arrests, threats and intimidation, should be “vigorously investi-
gated” and the perpetrators should be prosecuted.®

Freedom of expression, including freedom of the press, may be
subject to certain restrictions under international law, but these
are strictly limited.*® Limitations on press freedom implemented
in the name of protecting public order must satisfy certain con-

ditions, as the Human Rights Committee has explained:

“It is for the State party to demonstrate the legal basis
for any restrictions imposed on freedom of expression...
When a State party invokes a legitimate ground for
restriction of freedom of expression, it must demonstrate
in specific and individualized fashion the precise nature
of the threat, and the necessity and proportionality of
the specific action taken, in particular by establishing a
direct and immediate connection between the expression
and the threat.

THE RIGHT TO FILM THE POLICE

Filming the police in the course of their duties allows citizens to
hold police officers accountable for abuses of power, and may
also act as a deterrent to such abuses.*? A plurality of U.S. appel-
late courts have explicitly recognized citizens’ First Amendment
right to film the police subject to varying reasonable limitations,*
stated most clearly by the 1%t Circuit:

“[A] citizen’s right to film government officials, including
law enforcement officers, in the discharge of their duties
in a public space is a basic, vital, and well-established
liberty safeqguarded by the First Amendment.”*

Notably, the U.S. Department of Justice has strongly supported

this position, stating:

“Itis now settled law that the First Amendment protects
individuals who photograph or otherwise record officers
engaging in police activity in a public place...The reach
of the First Amendment’s protection extends beyond the
right to gather information critical of public officials - it
also prohibits government officials from ‘punish[ing] the
dissemination of information relating to alleged govern-

mental misconduct.”#
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Violations of Press Freedoms in Ferguson

JOURNALISTS HAVE ALLEGED AWIDE RANGE OF
VIOLATIONS of their right to report on the Ferguson pro-
tests, including arrests of media workers, threatening conduct
and physical aggression from police officers, and obstruction of
media access to the protest areas. The journalists involved include
accredited journalists from leading news outlets, freelancers, pho-

tographers, livestreamers, and citizen journalists.

The Ferguson and Missouri state authorities’ decision to respond
to the protests with a large, heavily militarized police contingent
set the stage for massive, widespread violations of assembly and
press rights. Almost every journalist interviewed for this report
commented on the militarized police response and the nega-
tive impact it had on the situation in Ferguson. The decision
to respond to largely peaceful protests with an overwhelming
show of force immediately created an atmosphere of tension
and fear, provoking anger from protestors who felt the response
was unjustified. As Jamilah Lemieux of Ebony described it, “The
police were mobilized and miilitarized as if they were in a war with

the citizens of Ferguson.”®

#Ferguson

Another journalist explained, “When the wholly peaceful protest
was going on, all of a sudden they'd pull out armored trucks and
riot gear, and the tone would sort of shift. People in the crowd
would get angry, ‘why are you doing this, we're not doing anything
wrong, this is our community.” There might be, but wasn’t always,
a plastic bottle thrown [by protestors]. Once that happened, it
was guns drawn, gas, and not giving a fuck about the press.”” At
many points during the protests, interviewees said, police refused
to allow anyone to approach their lines, making it essentially
impossible for journalists (or anyone else present) to approach
the police to ask questions, engage in dialogue, or identify them-
selves as press, or to determine which police officers belonged to

which departments or see their identification badges.*

The problem was apparently compounded by the fact that police
from multiple departments were involved in the response, and
particularly in the early days of the protests, the chain of com-
mand appeared unclear to many present. Mickey Osterreicher,
general counsel for the National Press Photographers’ Associ-

ation, described one of the major problems in Ferguson as “the
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absolute lack of a unified command and the lack of understanding
about what First Amendment rights journalists have... Police
agencies were operating, from what | could see, in whatever
manner they felt like operating. It didn't appear that there was

anyone giving everybody the same orders.”’

Many of the violations of press freedoms catalogued in this report
likely could have been avoided if the police had responded to
the protests in a manner that allowed for dialogue and interac-
tion between those present at the protests and law enforcement
officers. A more measured response may also have prevented
many of the violations of protestors” First Amendment rights
that occurred.

A compilation of alleged violations of press freedoms collected
by PEN, along with brief descriptions of each incident and the
sources from which the description is drawn, is included in this
report as an Appendix. This section of the report presents a select
number of incidents as illustrations of the infringements experi-
enced by media in Ferguson. The circumstances vary widely from
one incident to another, as does the nature of each interaction
between members of the media and police. Several of the alleged
incidents involved threats or harm to multiple journalists. All of
these incidents deserve a thorough investigation by local police
forces and the Department of Justice. The St. Louis County
Police Department has confirmed that it is currently investigating
several complaints made by members of the press to its Bureau
of Professional Standards.*®

Where possible, officers have been identified by police depart-
ment. However, as several journalists interviewed for this report
noted, it was often difficult to determine which department an
officer belonged to. There were multiple local police forces
involved in the response to the Ferguson protests, and at times
police would not allow anyone to approach them closely enough
to identify them by their uniforms or badges. Identification of
police officers’ departments was further complicated by the fact
that some officers were wearing riot gear or camouflage uniforms,
and that some officers had covered or removed their identifica-

tion badges.”

Finally, it should be noted that those participating in the Fergu-
son protests who were not members of the media experienced
similar human rights violations, often on a much larger and more
violent scale, and those violations of assembly rights must also be

thoroughly investigated and those responsible held accountable.

Many of the journalists who commented on their experiences
in Ferguson emphasized that their treatment by police paled
in comparison to what the largely black residents of Ferguson
endured during the protests. Ryan Reilly, the Huffington Post
reporter arrested on August 13, commented on Facebook: “I'm
fine. But if this is the way these officers treat a white reporter
working on a laptop who moved a little too slowly for their liking,

| can’t imagine how horribly they treat others.”
Jamilah Lemieux of Ebony reflected on the experience as follows:

“I've long since been highly aware of the contentious rela-
tionship between black people and law enforcement. It's
something with which I'm intimately familiar. However, |
never thought that | would bear witness to anything like
that in the United States.. We, members of the media, at
times were safer than the citizens of that community, but
that feeling of tension was palpable. | can’t speak to how
someone who's not black reacted to being down there
and seeing those things, but | would imagine that for
some of those, particularly younger white journalists, they
were given a taste of what black people in this country

see and feel and experience every day.”**

ARRESTS OF JOURNALISTS

Since August 12, at least 21 journalists have been arrested in
the course of reporting from Ferguson.** Many of the arrested
journalists were released after police verified that they were press,
or after a short period of detention. This could be interpreted
as an effort by police to respect press freedoms, but Mickey
Osterreicher, lawyer for the National Press Photographers” Asso-
ciation, sees a different motive: “The police don’t care about
making charges that stick. They just want to stop the journalists
from doing the job, which creates a chilling effect.” Osterreicher
describes the practice of briefly detaining journalists as “catch

and release.”™

Wesley Lowery and Ryan Reilly*

On Wednesday, August 13, reporters Wesley Lowery of the
Washington Post and Ryan Reilly of the Huffington Post sat
in the McDonald’s restaurant on West Florissant Avenue, near
the most concentrated protest activity. The restaurant was one
of few areas providing internet access and power to journalists.

Armed officers (most likely from the Ferguson Police Depart-
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ment) first entered the McDonald’s asking for press credentials,
then returned moments later telling all present that they needed
to leave. At that point, Lowery began recording video on his cell

phone.”’

According to the video footage, the armed officer tells Lowery to
stop recording video. He tells Lowery and others to get moving,
but it is not made clear why they are being asked to do so. Lowery
continues to record the officer, who then corrals him to where
his computer was set up. The recording ends. In his firsthand

account, Lowery describes his attempt to exit the restaurant:

“As | made my way toward the door, the officers gave
me conflicting information. One instructed me to exit
to my left. As | turned left, another officer emerged,
blocking my path. ‘Go another way, he said. As | turned,
my backpack, which was slung over one shoulder, began
to slip. | said, ‘Officers, let me just gather my bag.” As |
did, one of them said, ‘Okay, let’s take him."®

As Lowery dropped what he held in his hands, the officers yelled
at him to “stop resisting.” The same officers then “slammed [him]
into a soda machine”.* The same group of officers arrested Reilly.
In Reilly’s account, “A Saint Louis County police officer in full
riot gear, who refused to identify himself despite my repeated
requests, purposefully banged my head against the window on

the way out and sarcastically apologized.”®°

Police led the pair out the door in plastic cuffs, where they waited
fifteen minutes for a police car to arrive.®’ The car took the pair to
the police station, where they were briefly placed in a holding cell
before a processing officer came in asking, “Who's media?” The
officer informed them that they were free to go, at which point
they requested to speak to a commanding officer, as well as an
arrest report and the names of all officers involved. The police
did not provide any of the requested information.®* Ferguson
Police Chief Thomas Jackson reportedly ordered the release of
Reilly and Lowery as soon as he was informed by the L.A. Times
that they had been arrested.®®

Bilgin Sasmaz®*

Bilgin Sagmaz, a Turkish reporter and photographer, was docu-
menting a clash between police and protestors in Ferguson on
August 19.%° Sagmaz told his news outlet, the Anadolu Agen-
cy, that his life was threatened while he was photographing
a St. Louis County police officer who was about to fire rub-

ber bullets. “The policeman told me: ‘If you direct your flash
toward me once again, | will kill you,” Sasmaz recounted. He
was forced to the ground for his refusal to stop filming, while
shouting that he was press, before he was handcuffed and
taken to jail. He was released after five hours, and the officer
implicated in the incident was later suspended.®® The official
arrest report from the St. Louis County Police, obtained in a
Freedom of Information Act request by transparency advoca-

cy website MuckRock, cites Sasmaz for a “Civil Disturbance.™”

Ryan Devereaux & Lukas Hermsmeiers®

In the early morning hours of August 19, reporters Ryan Dever-
eaux of The Intercept and Lukas Hermsmeier of the German
newspaper Bild were driving near the area of the protests, making
their way towards a “command center” that had been set up for
journalists. Crossing W. Florissant Ave., they heard police mega-
phones tell protestors that it was their “final warning.”®® The pair
stopped the car and got out to see what was happening. While
talking to a group of peaceful protestors, police fired tear gas
in their direction. The interviewees left, and the two reporters
returned to W. Florissant to document what munitions the police

were using.

At this point, the police were patrolling W. Florissant in armored
vehicles and intermittently firing tear gas canisters. The two
reporters needed to cross W. Florissant to return to their car, and
intended to walk along a street running parallel to W. Florissant
until they could cross the avenue in an area not filled with tear
gas. Devereaux described the ensuing situation:

“At one point the police vehicle takes a left into the neighbor-
hood we're in. If they take another left they'll be on the street
we're on. We decided we should identify ourselves as press as
they're coming into neighborhood, to make sure they know we're
journalists. We come out from the shadows with our hands up.

| have a press ID card in my hand, yelling, ‘Press! Press! Press!
We're journalists! Media! Media! Medial””°

Police in one vehicle shone a light on the pair and directed them
forward. They advanced, still shouting “Press!” and were directed
towards another armored vehicle. As they were approaching
that vehicle, the group of officers in the vehicle that had initially
directed them to move forward began to fire rubber bullets at
them. Devereaux was struck once in the back and Hermsmeier
was shot twice.”" According to Devereaux, the police had “made
no verbal commands that we had heard” before beginning to
shoot.”?
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The reporters dove behind a car to get out of the line of fire,
at which point police swarmed around them. They repeatedly
told police that they were press just trying to get to their car.
Police arrested them using plastic flex cuffs and put them in the
back of an armored car. Devereaux stated, “They didn't tell us
we were under arrest, and didn’t tell us why. They asked us why
we were out, and | said the same reason you are- we're working,
we're journalists. They said they were getting a bad reputation
for their handling of the protests.”” The two were taken to jail
in nearby Clayton and held until the morning. Only then did
they find out the grounds on which they were detained—failure
to disperse.’* Devereaux added that later “| was able to speak
to Missouri Highway Patrol Captain Ron Johnson about being
detained. He was respectful and apologetic for what happened,
and willing to have a fairly reasonable conversation about it, and
| appreciated that.”

THREATENING CONDUCT BY POLICE
OFFICERS

Many journalists in Ferguson reported that police officers
engaged in intimidating or threatening conduct towards them. An
alarming number of these reports involve police officers allegedly
pointing their weapons at journalists after the journalists had
asked them a question or engaged in newsgathering activities
like photographing or filming. PEN has documented numerous
reports of threatening conduct by officers towards the media (see
full list in the Appendix). Among these incidents:

On the night of August 13, Chris King of the St. Louis
American tweeted that the publication’s web editor
addressed an officer, saying “Excuse me.” The officer
responded by pointing a rifle at her.”®

Alice Speri of VICE reported in an August 13 tweet, “Offi-
cer literally just asked me if | want to get shot (for taking a

»77

photo of all things...).

As police advanced towards a group of protestors on
August 17, some members of the media trailed behind the
moving line of police. Unable to see over the police equip-
ment, MSNBC'’s Chris Hayes inched forward among the
group of officers and media. On video, an officer begins
shouting, “Hey! Media! Do not pass us. Next time you pass

us you're getting maced.”’®

As Argus Radio live-streamed the events of August
17, officers were disturbed by a light coming from their
video camera. In an incident captured on video, an officer
approaches streamer Mustafa Hussein, shouting, “Get the

fuck out of here and get that light off or you're getting
shelled with this.””*

Outside of Ferguson city limits, Al Jazeera America Pro-
ducer Aaron Ernst and his team were stopped by police
on the night of August 14. Police officers from the neigh-
boring town of Kinloch instructed them to leave the town
immediately. As they drove away, the local police followed
their car, a cab driven by a local columnist whom they were
interviewing at the time.®> When the crew stopped to film
a shot of a road sign, the officers pulled up beside them.
The officers instructed them to get out of Kinloch, adding,
when they refused, a number of instructions and threats:

* “This is not an area where you are supposed to be
right now.”

*  “I'm not saying you did anything wrong, I'm saying
that | don’t want you here at this time of night.”

* “Filmit! | don’t give a shit. Because you'll go, and I'll
sure confiscate your film for evidence.”

* “Go now or you get locked up!”

* [Grabbing Ernst’s arm] “Don't resist. I'll bust your ass.

»81

Il bust your head right here.
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*  OnAugust 19, in anincident of considerable notoriety that
was captured on video, a heavily equipped police officer
is seen pointing an assault rifle at a man who is holding a
video camera to live-stream the events. The livestreamer
notes that the officer, at a distance of about ten feet, has
the gun pointed directly at him.®? He tells the officer that
his hands are up, and that there is no need to point the gun.
The officer responds, saying “| will fucking kill you.” The
livestreamer then asks for the officer's name, which prompts
the uniformed man to respond, “Go fuck yourself.”®* More
media arrive to film the officer, when a St. Louis County
officer approaches the first and pushes his gun downward,
so that it is no longer pointing at the livestreamer and the
group of people standing with him.®* Another journalist
present at the scene said, ‘| was standing right there when
that happened, we all had badges that say press, and that
was in the media area!”® The ACLU of Missouri wrote to
the Missouri State Highway Patrol to ask them to identify
the officer and remove him from duty. The officer, Ray
Albers, was then removed from duty and later resigned
after being presented with the choice of either resigning

or being fired.®

Through a spokesman, the St. Louis County Police Department
said, “We have not been made aware that any of our officers on
our department pointed weapons at journalists, and if our officers
did so, they would have been removed from the detail and placed

under investigation.”®

TEAR GAS: AL JAZEERA AMERICA AND
KSDK-TVes

In a widely publicized incident, police in Ferguson allegedly fired
tear gas directly at an Al Jazeera news crew. On the night of
August 13, Al Jazeera America’s crew was filming a developing
protest. Police had been firing tear gas and rubber bullets at
protestors. As caught on video by a crew for KSDK, a St. Lou-
is-based news station, the Al Jazeera crew did not appear to be
near any protestors, or anyone else, when police launched a tear
gas canister that landed among the camera equipment. The crew
was forced to flee, leaving their equipment set up.*” The crew
also reported that the police fired rubber bullets in their direction,
even after the crew repeatedly shouted, “Press.””® Police from
the St. Charles County Sheriff’'s Department then took down
the crew’s lighting equipment, which it later stated was an effort

to aid the crew in its retreat and to remove the lights because
they were making it difficult for officers to see. A St. Charles
police spokesman said that their department had not fired the
tear gas and did not know who had, but that he did not think the
Al Jazeera crew had been targeted: “I'm sure that when they did
deploy that, they were unaware that there were media there.”"

However, Ash-har Quraishi, a member of the news team, said
after the incident, “We had been in contact with police officers
who were just feet away from us. | had spoken to police officers
who knew we were there. We had had discussions with them. We
understood this was as far as we could get in terms of where the
protest was going on, about a mile up the road. So, we didn’t think
there would be any problems here so we were very surprised.””
In addition, Rembert Browne, a reporter from the online sports
and culture publication Grantland, came across the Al Jazeera
news crew shortly before this incident while looking for a place
to recharge his phone. He reported that the Al Jazeera team was
clearly identifiable as a news crew: “The reason | stopped with
them is that they looked like a news crew. They had a car there, |
assumed someone had a charger or something like that...| have
no idea whether the police were telling the truth, but | know as
soon as | saw them, | saw a big spotlight, microphones, it looked
like they were setting up a live TV shot...it was very clear to me
that they were members of the press, they had all the setup.””

Shortly after this incident, the KSDK crew that caught the tear
gassing on video reported that a SWAT team approached their
SUV with guns drawn. KSDK reporter Elizabeth Matthews said
that she and a photojournalist were in the SUV with their hands
up. The third member of their crew got down on his knees in
front of the SUV and raised his hands, telling police he was with
the press.”* One of the crew’s photojournalists also reported
that a beanbag round (a form of less-lethal ammunition used by
police) was fired at his camera equipment shortly before the tear
gas incident, and the precise moment was caught on camera by
another photographer.”®

OBSTRUCTION OF PRESS ACTIVITY

Journalists reported numerous instances in which the police
obstructed their ability to work, either by attempting to bar
them from entering an area, ordering them to leave an area, or
restricting them to a designated area. One reporter described
the general police attitude towards the media as “Get the hell

out of here, we don't owe you an explanation, that kind of stuff.
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You hesitate to make that representative of the entire force, but
it happened enough that you were like, these guys, they were
told to shut down the set, clean up this block, they don't really

give a damn if you have a press badge or not.”*

Another journalist expressed concern regarding police orders that
media leave an area, saying, “The idea that in order to do their
job, the police needed the media to leave—why? There were a
bunch of kids saying ‘media, don’t leave us, they're going to kill

us, you don’t know what they’ll do if you leave.””’

Police orders directed at the media were sometimes confus-
ing and contradictory. On the night of August 19, police had
a “five-second rule” in place—protestors could not stand in one
place, and had to be continuously moving. At one point, the
police ordered the media to go to the press area and ordered
protestors to leave. One journalist present at the scene report-
ed, “We walked out and were told we need to go to the press
area, the police blocked me and said go the other way, and then
another cop tried to turn us back to go the other way. | just tried
to clarify which direction they wanted us to go, and a cop drew
his gun, pointed it at me, and said, ‘you need to go that way or
everyone’s going to be arrested, motioning at me with his gun.
| had credentials and three cameras hanging around my neck.
The whole thing was absurd.”® The journalist commented, “That
group of cops on that night [August 19]—that was the worst
batch. Those guys, | thought | was going to get shot.””

The “five-second rule” has since been declared unconstitutional
by a federal judge.’® As Mickey Osterreicher of the National
Press Photographers’ Association explained, “A police officer
can't order you to do or not do something unless it's based on
a law. You can't just make it up...It would just be silly if it weren't

so problematic.””'

The following are allegations of police conduct that interfered
with the media’s ability to gather news and/or to access the site

of the protests.

¢ On the afternoon of August 18, a CNN newscast cut to
reporter Don Lemon’s live broadcast from a sidewalk in
Ferguson.”®? As recorded on video, a police officer yells
at Lemon to move out of the way."”® The same officer is
seen moments later physically forcing Lemon back into the

crowd of protestors. Lemon explains that the media were

initially instructed to stand exactly where the conflict arose,
as were the protestors. Only later in the day did the police
take objection to their position, which Lemon described

as “changing the rules.”®*

Trey Yingst, a livestreamer for online news site News2Share,
was filming the daytime arrest of a protestor on August 18
when he was pushed back by an officer.®® His livestream
recording shows an officer shouting, “Step back.” As a man
is taken into custody, an officer corrals Yingst and blocks
his view, telling him, Just give us a minute here, okay?”
When the police move the arrested man to a squad car,
the officer insists that Yingst move further back, repeating,
“Go that way. Go that way. Go that way. Go. Go now. Go
that way, sir.” As the officer physically pushes him back and
turns his camera, a second officer can be heard instructing
people to “keep moving.” Yingst commented on the inci-
dent, asserting that “[t]he police did not want these arrests
to be filmed. | was pushed multiple times by officers and

was threatened with arrest.”°¢

Alexia Fernandez-Campbell and Reena Flores of the
National Journal reported that on August 13 they were
delayed for 474 hours attempting to access the protests by
officers who threatened them with arrest and obstruction.
Police told the pair that protests were over, when in fact
they were ongoing.'” Police alternated between asking
that they consider their own safety before entering and
informing them that they would face arrest if they insisted
on entering the protest area. Fernandez-Campbell and
Flores described police efforts as trying to create a “media
blackout,” and quote St. Louis County police officers as
saying: ‘| want you to get out of here...“You're not going
to walk down the street. If you insist on going down here,
and you want to disobey the orders of the police that have
been given to you, thoroughly and fairly, you'll most likely
be placed under arrest.” After Fernandez-Campbell and
Flores made it to the scene of the protests, a different
group of officers who saw them filming approached and
said, “We're gonna put you under arrest if you don't leave
the area. This is your final warning.. We don’t want to have

to take you to jail but we definitely will, OK?"1%®

On August 18, Ryan Devereaux of The Intercept reported

that police were pointing their guns at people with cameras,
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in an apparent attempt to shine the flashlights attached to
the guns into the cameras and cameraphones of people
trying to film or photograph them.'*’

DESIGNATED MEDIA AREAS/PRESS PENS

On certain nights of the protest, police set up a designated media
area for members of the press. Many of the journalists interviewed
reported that they were pressured or directly ordered by police
to stay in the media area. One commented, “They weren't physi-
cally holding us there [in the media area], but if you left, there’s a
chance a cop will decide you need to go to jail.” ™ Another said,
“Every time | tried, they would let me leave [the press area], but
to go home, not to go back to the action. | couldn’t go back to
where the protests were taking place. They didn't really give a rea-
son, it was like martial law down there.”™ St. Louis County Police
Department spokesman Officer Brian Schellman commented,
“We set up media staging areas that the press could utilize to
be close enough to the incident as possible, with their safety in
mind. However we never stated that they were required to stay
in that place, only made it available should they want to use it."

On the afternoon of August 18, Scott Olson, a Getty photogra-
pher responsible for some of the most widely circulated images of
the Ferguson protests, was arrested within sight of the designated
media area."® Video shows Olson with his camera around his
neck, being led to a police van while stating, “I'm being arrested
because they said the media is required to be in a certain area.”™*
A fellow journalist commented that Olson was arrested for “not
getting out of the way fast enough.”™ Upon his release from jail
a few hours later, Olson stated, “l| want to be able to do my job
as a member of the media and not be arrested for just doing

”116

my job.

While offering an area for press to use at their discretion during
coverage of a major public event is permissible, designating one
area that press are allowed to be in, with the implicit or explicit
statement that they are not free to move into other areas, is
generally a violation of press freedoms. The press have the same
rights as the general public to access public spaces. Law enforce-
ment’s decision to set up a designated media area is further called
into question by the observations of several journalists that the
media area was intended to prevent them from being able to
see what was happening between police and protestors. One

interviewee noted, “In the evenings, they were constantly pressing
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us back, wanting us to stay in the pens... They were saying it was
for safety, but it felt really wrong to push us away from watching
the action, watching what took place between the protestors
and police. It seemed less about safety and more about control.
There’s always a suspicion that they re asking you to move to the
pens to prevent you from covering the real action. Especially in a
situation like this, where law enforcement is being highly analyzed

and covered.””

According to interviewees, at least one of the locations chosen
for the designated media area was too far away from the site of
the protests to allow them to continue reporting. As one jour-
nalist commented about a media area that had been set up near
a local convenience store, “If you stayed in there, you were half
a mile, three-quarters of a mile away from the protests, so you
could see it in the distance, smoke and gas, could hear pops, but
you couldn’t see anything.” On a later date, the press pen was
moved to an area closer to the location of the protests.”™ Another
interviewee recalled, “If you were in the media zone on the more
heated evenings, you couldn't see what was happening. | forget
what night this was, but some reporters who weren't in the media
zone got tear gassed, and the reporters in the media zone were
told there was no tear gas, it was only smoke. Those of us getting
tear gassed knew that wasn't true, but if you were in the zone you
wouldn’t be able to see it.”™

Curfews

When a curfew is in place restricting public access to an area, the
press generally have no special right to access the area.™® Howev-
er, the curfew order must conform to constitutional requirements
to be valid. On August 17 and 18, Missouri Governor Jay Nixon
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declared a state of emergency in Ferguson and instituted a curfew
from 12:00 A.M. to 5:00 A M. It is beyond this report’s scope
to evaluate the legality of this curfew declaration. However, the
ACLU, the Lawyers’ Committee for Civil Rights Under Law,
and the NAACP Legal Defense Fund issued a joint statement
strongly criticizing the curfew order and arguing that the order’s
lack of clarity regarding where and when it would be enforced
rendered it unconstitutional. The civil rights groups particular-
ly condemned the fact “that the media were kept away from
the Saturday night’s [early morning on August 17] interactions
between law enforcement and protestors. As a result, there are
divergent stories about the seven arrests and one shooting that
occurred, despite a mass of media two blocks away that could
have created an objective record. The actions of law enforcement
are viewed with great skepticism nationally and internationally. It
is, therefore, imperative that the media have access to the events

on the ground.”™

OBSTRUCTING ACCESS TO
INFORMATION

Many reporters interviewed stressed the difficulty they had
obtaining information from the police. Several journalists noted
that they saw police officers who were either not wearing their
identification badges, or had covered them so their identifying
information was not visible—one journalist said, “It’s little things
like that that make everyone more paranoid about how the police
are acting.”” As the Department of Justice noted in two letters
sent to the Ferguson Police Department, “The practice of not
wearing, or obscuring, name plates violates your own depart-
ment’s policies.””* St. Louis County Police Department spokes-
man Officer Brian Schellman commented, “As far as removing
name badges, the policy is now in place that officers will always
wear name tags and badges. Many officers have had death
threats directed at them or their families and this was viewed
as a safety concern, coupled with the fact that each of the tags
worn on a police uniform has pins that could injure an officer
or a civilian if placed in a riot situation. Again, policy has been
put in place however, that officers will always wear these items

regardless.””

Particularly in the early days of the protests, journalists had dif-
ficulty establishing the police chain of command and points of
contact for their inquiries. As one explained, “It was really hard to

establish who was in charge at any given point—if you were trying

to find a commander so you could ask him a question, you'd just
get pushed back, you couldn't even get close to them, they'd
just turn you away.”” Several journalists also noted that they had
difficulty getting anyone from the various police departments
to return their calls or emails: “The public information officers
were cagey, we weren't getting responses to calls or emails. This
sort of stuff undergirds strong reporting and they weren't really
good at that."”

The apparent lack of police willingness to provide information to
the public may also have fueled the protests. Writing for The New
Yorker, Jelani Cobb noted that for six days after Michael Brown'’s
death, the Ferguson Police Department refused to release the

name of the officer who killed him. Cobb wrote:

“During the past few days, when I've asked people in the city what
steps they wanted the police department to take, most shared
an answer: release the name of the officer... what is happening
in Ferguson has been an object lesson about the importance of
accountability and transparency... Information might have dis-
persed more crowds than armored vehicles did. The arrests and
tear-gassing of journalists on Wednesday night only highlighted
a theme that’s been on display in every aspect of this case since
it began: a feeble sense of public accountability on the part of
local law enforcement.”®

Over two months after the start of the protests, Ferguson officials
continue to obstruct access to information by charging journalists
astronomical fees to process their records requests, including ask-
ing VICE News for a $2,000 deposit to begin processing a request
for documents related to Michael Brown's death.™ The difficulties
that reporters and the public have encountered in obtaining infor-
mation are particularly concerning in light of the steady stream of
information that has been leaked to the press regarding the grand

jury’s investigation into Michael Brown'’s death.™®
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Conclusion and Recommendations

RESPECT FOR FREEDOM OF THE PRESS is inextricably
linked to respect for all other constitutional and human rights. The
press plays an essential role in documenting human rights abuses,
disseminating information about those abuses to the public, and
generating evidence that can be used to press for accountability
and reform measures. Interference with press freedoms in Fergu-
son is troubling both because it suggests a lack of respect on the
part of the police for the role of the media, and because it restricts
the flow of information about police conduct in Ferguson to the
general public, hindering democratic debate about the range of
policy and social issues at stake in the Ferguson demonstrations.
In addition, journalists’ right to report on public protests has been
infringed on numerous occasions in recent years, indicating that
press freedoms at public protests is a recurring issue in need of

broader investigation and steps toward reform.

Furthermore, the underlying cause of most of the violations of
press freedom documented in this report was the decision by
local and state authorities to deploy a heavily militarized police
response in Ferguson. This apparently created a mentality among
some police officers that they were patrolling a war zone, rath-
er than a predominantly peaceful protest attended by citizens
exercising their First Amendment rights, and members of the
press who also possess those rights. Lines of communication
between police and those present at the protests were strained
at best, and often nonexistent, which eliminated the possibility
of de-escalating any conflicts that did arise through dialogue
and negotiation.”" One of the chief lessons demonstrated by the
allegations contained in this report is that militarized policing is
not an appropriate or useful response to a public demonstration.
Indeed, the events that transpired in Ferguson strongly suggest
that the militarization of U.S. domestic police forces runs an
unacceptable risk of violations of individuals” constitutional and

international human rights.™

Furthermore, the number of alleged incidents recorded in this
report indicates that St. Louis-area police were not adequately
trained on how to respect media freedoms during public protests.
Some of the police conduct observed suggests a lack of training
on a far more basic level. As Gregg Leslie of the Reporters’
Committee for Freedom of the Press noted, “It's embarrassing
to have to recommend to a police department that you need
to tell your officers not to point a gun at someone in the casual
way we were hearing about.”™ Leslie also recommended that in
addition to new training, “We find it's more helpful that we have a
dialogue with [the police]... every time we talk to the police they
have plenty of things they want to say to the media,” including
police concerns over the increasing difficulty of determining
who is a member of the media.”* According to St. Louis County
Police Department spokesman Officer Brian Schellman, that
department has already taken steps to improve officer training,
to their credit: “Our officers have recently undergone training that
included an extensive review of the 1st, 4th, and 14th Amend-
ments. Each officer will have a laminated card on them at all times
with rights of the press.”™

PEN makes the following recommendations:
To the Department of Justice:

* Include a full inquiry into alleged violations of freedom of
the press in your ongoing investigations into civil rights

violations in Ferguson;

*  Open an investigation into reported incidents of infringe-
ments on press freedoms during public protests in Fergu-
son and in the many other U.S. cities where such reports

have emerged;

* Issue new guidelines for U.S. police departments on respect
for media freedoms during public demonstrations, includ-

ing the rights accorded to citizen journalists.
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To Ferguson, St. Louis County, and other municipal
police departments involved in the response to the

Ferguson protests, and the Missouri State Highway
Patrol:

* Immediately and thoroughly investigate all alleged inci-
dents of violations of press freedoms, and implement
appropriate disciplinary measures against any officer found

to be responsible for violations;

*  Establish a clear policy for the policing of public protests
that emphasizes respect for the rights to assembly and
freedom of the press, in consultation with local journalists

and press outlets and media rights organizations;

*  Train officers on that policy, and clearly communicate the

disciplinary consequences of failing to comply with the

policy.
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