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Index

A

ABATEMENT
Generally, §§ 5:1, 11:1

ADJUSTERS
Generally, §§ 3:2, 3:17, 3:33, 9:5
Appraisal and inspection practices,

§§ 9:24, 10:3
See also APPRAISAL AND INSPEC-

TION BY FIRST-PARTY
INSURER

Checklists. See CHECKLISTS
First-party coverage review, recom-

mendations regarding, § 9:24
Forms. See FORMS
Knowledge of legal malpractice gener-

ally, e�ects of, § 5:27
Objective documentation of �les

recommended, §§ 3:16, 3:22
See also FILES OF INSURERS
Personal characteristics of insured,

references to, §§ 3:15, 3:16
Personal liability under criminal and

civil statutes, §§ 3:14, 7:5
See also STATUTES, UNFAIR ACTS

AND PRACTICES STATUTES
Relationship with insured in defending

claim, legal and practice e�ects
of, § 5:6

Responsibilities to insured, when
begin, § 3:95

Responsibilities to insured and
insured's responsibilities to
insurer, role in, § 4:1

Settlement under �rst party policies
credentials, lack of, § 9:24

Settlement under third-party policies
counsel, evidentiary e�ects of

advice of, §§ 3:71, 5:10
counsel, when required to consider

advice of, §§ 3:16, 3:41, 3:45,
3:46, 5:10

credentials, lack of, § 9:24

ADJUSTERS—Cont’d
Settlement under third-party policies

—Cont’d
defense termination provisions,

recommended prohibition on
consideration of, § 3:46

Standards to govern behavior
generally, §§ 3:1, 3:100
objective, §§ 3:2, 3:16, 3:19, 3:46,

3:48, 3:100, 3:101, 5:2

ALT-A MORTGAGES, § 3:109

ANSWER PRESENTING
AFFIRMATIVE DEFENSES
AND AVOIDANCES

Caution in using forms, § 1:3
Extracontractual liability action, forms

generally, App 7
See also FORMS
Merits of third party's claim, general

denial, § 5:17

APPEALS
Checklists. See CHECKLISTS
Consequential damages, §§ 2:10,

13:13
Inadequate conduct of third-party

insured's defense, relation to,
§§ 3:79, 3:81, 3:84, 3:88

Settlement bad faith of third-party
insurer, relation to, §§ 3:1, 3:79,
3:80, 3:83, 3:85

Standards of good faith more exacting,
§§ 3:1, 3:78, 3:80

Wrongful refusal to defense third-party
insured, relation to, § 3:79-3:81

APPORTIONMENT, §§ 3:50, 3:64,
3:95, 13:3, 13:4

APPRAISAL
Generally, §§ 9:5, 11:2, 13:2, 13:15

APPRAISAL AND INSPECTION BY
FIRST-PARTY INSURER

Breach, proof of, § 9:6
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APPRAISAL AND INSPECTION BY
FIRST-PARTY INSURER
—Cont’d

Checklist. See CHECKLISTS
Contractual limitations periods, e�ect

on waiver of, § 11:3
Coverage and denials, basis for, § 9:5,

App 9
Extracontractual liability, basis of,

§§ 9:5, 9:6, 9:12
See also INVESTIGATION BY

THIRD-PARTY INSURER
Judicial confusion with liability

insurer's duty to investigate, § 9:6
Proof of loss, relation to, §§ 9:5, 9:6,

App 9

ARBITRATION, §§ 3:1, 9:5, 11:2,
11:18, 13:9, 13:22

ARSON, §§ 10:3, 11:11, App 7

ASSIGNMENT
By operation of law or court order,

§§ 7:2, 7:8
Defenses of insurers in

extracontractual liability actions,
§§ 7:26, 7:30

De�ned, §§ 7:2, 7:8, 7:20
Implied. See EQUITY
Insured's rights

excess insurer versus primary
insurer, §§ 7:7, 7:8, 7:20

of �rst-party insured, § 9:1
primary versus excess insurer,

§§ 7:20, 13:27
third-party claimant versus insurer,

§§ 3:45, 7:2, 7:20

ASSUMPTION OF THE RISK
See COMPARATIVE NEGLIGENCE,

ESTOPPEL

ATTORNEY-CLIENT PRIVILEGE
IN ACTION FOR INSURER
BAD FAITH

Actions against �rst-party insurers,
§§ 12:8, 12:11, 12:13

Actions against third-party insurers
adjusters and claims �les, §§ 8:2,

8:5

ATTORNEY-CLIENT PRIVILEGE
IN ACTION FOR INSURER
BAD FAITH—Cont’d

Actions against third-party insurers
—Cont’d

counsel representing insurer in
underlying action, §§ 8:7, 8:12

house counsel, § 8:5
independent counsel, results of

review by, § 8:7
insured, statements of, § 8:2
insurers, communications with,

§ 8:11-8:13
provided or retained defense

counsel, §§ 8:2, 8:5, 8:7
witnesses, statements of, § 8:2

Discovery by insurers
circumstances, role of, § 8:16
collateral attack, permissible, § 8:16
communications between insured

and others, § 8:17
crime or fraud exception, §§ 8:14-

8:16, 12:8
defenses, role of, § 8:15
depositions, §§ 8:16, 8:17, 12:8
evidentiary hearing, §§ 8:15, 8:17,

12:8
false claims generally, § 8:15
in camera inspections and other

protections, § 8:17
insurance fraud, §§ 8:15, 12:8
objective standard, § 8:15
production of documents, §§ 8:17,

12:8
showing required, when, §§ 8:15,

12:8

ATTORNEYS
Agents of insurer, §§ 3:43, 3:71, 3:82,

3:83
See also PROVIDED OR RETAINED

DEFENSE COUNSEL
Checklists. See CHECKLISTS
First-party coverage review, recom-

mendations regarding, §§ 9:24,
11:4

First-party insurer work product, rela-
tion to, §§ 12:6, 12:12

See also ATTORNEY-CLIENT PRIV-
ILEGE IN ACTION FOR
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ATTORNEYS—Cont’d
INSURER BAD FAITH; WORK
PRODUCT DOCTRINE IN
ACTION FOR INSURER BAD
FAITH

Insured. See PERSONAL AND SEP-
ARATE COUNSEL OF
INSURED

Limits, when disclosure to be made of,
§ 3:17

Provided defense counsel. See
PROVIDED OR RETAINED
DEFENSE COUNSEL

Review by independent counsel,
defense of, §§ 5:7, 11:4

Third-party insurers
advice of counsel concerning settle-

ment, e�ects of, §§ 3:43, 5:7,
5:10

competent counsel to defense
insured, duty to select, § 3:67

ATTORNEY'S FEES
Damages, § 13:12
See BURDENS OF PROOF;

COMPENSATORY DAMAGES,
CONSEQUENTIAL DAMAGES

AUCTION-RATE BONDS, § 3:110

B

BAD FAITH
See DEFENSE OF INSURED

UNDER THIRD-PARTY
POLICY; EQUITY; FIRST-
PARTY INSURANCE; GOOD
FAITH; IMPLIED COVENANT
OF GOOD FAITH AND FAIR
DEALING; SETTLEMENT BY
THIRD-PARTY INSURER;
STATUTES, UNFAIR ACTS
AND PRACTICES STATUTES

BAD FAITH AND UNFAIR
DEALING BY INSURED

First-party cases, §§ 11:7, 11:9, 11:16
Third-party cases, §§ 3:50, 4:1, 5:12,

5:31

BOND
Defenses, obtaining bond, §§ 3:28,

3:81, 3:104

BOND INSURANCE
Credit rating companies, role in,

§ 3:110
Credit ratings, role of, § 3:110
De�ned, § 3:110

BOOKS AND DOCUMENTATION
OF INSURED

First-party insured
allowance to insurer of access,

§§ 10:3, 10:5, App 9
extracontractual liability cause of

action, relation to, § 10:5
Good faith of third-party insurer, rela-

tion to, § 3:2

BREACH OF CONTRACT
Standards of insurer conduct, § 9:13

BURDENS OF PROOF
Attorney's fees, § 13:12
Checklists. See CHECKLISTS
First-party insureds

arbitration, demand for, § 11:2
at common law, generally, § 9:18,

App 6
conditions precedent, generally,

§§ 9:18, 10:4, 10:6, 11:1, 11:2,
11:9, 11:10, App 6

covered loss, §§ 11:1, 11:6
fraud, § 9:10
notice of loss, §§ 9:6, 9:18, 11:1,

11:9
proof of loss, §§ 9:6, 9:18, 10:6,

11:1, 11:9
statutory causes of action, §§ 9:14-

9:16, 9:18, App 6
sworn statement, §§ 10:4, 11:1, 11:8

First-party insurers
a�rmative defenses and avoidances,

generally, § 9:18, App 7
arson, §§ 9:18, 11:11
concealment, § 9:18
consent clause, violation by insured

of, § 11:1
contractual limitations period,

§ 11:1
increase in risk or hazard, §§ 9:18,

11:1
misrepresentation, §§ 9:18, 9:19

Index
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BURDENS OF PROOF—Cont’d
First-party insurers—Cont’d

reasonable failure to pay, issue in
statutory action, § 9:18

Presumptions and prima facie infer-
ences, §§ 3:10, 3:12, 3:50, 3:64,
5:25, 13:3

See also PRIMA FACIE CASE
Third-party insureds

generally, § 3:95
coverage for duty of indemni�ca-

tion, § 5:14
damage, § 3:50
defense, inadequate conduct of,

§§ 3:11, 3:95
estoppel, § 5:15
inform, insurer's failure to, §§ 3:3,

3:10, 3:12
liability of insured as condition pre-

cedent to excess action,
§§ 3:50, 3:64, 7:7

merits of third-party's claim or
demand, §§ 3:50, 5:17

pleading stages, §§ 3:2, 3:4, 3:8,
3:87, App 6

proximate cause, §§ 3:2, 3:95
reasonableness of own settlement,

§§ 3:50, 3:99, 5:9, 5:25, 5:29,
5:45, 13:3

settlement, conduct of, §§ 3:11,
3:12, 3:16, 3:46, 3:50, 3:95,
5:9

statutory claims, § 3:95
wrongful refusal to defend, § 3:95

Third-party insurers
a�rmative defenses and avoidances,

generally, §§ 3:95, 5:8, 5:14,
5:24, 7:24, 7:26, App 7

covered damages in judgment or
settlement, lack of, § 3:50

excess insurers suing primary or
other underlying insurers, par-
ticular requirements for, §§ 7:7,
7:9, 7:26, 7:27, 7:30, App 6

failure to mitigate damages, § 5:8
insured's or excess carrier's settle-

ment, burden of going forward
with evidence concerning,
§§ 3:12, 3:50, 3:95, 5:9, 5:29

BURDENS OF PROOF—Cont’d
Third-party insurers—Cont’d

judgment in excess of policy limits,
burden of going forward with
evidence concerning, § 3:50

merits of third-party's claim, plead-
ing and proof, § 5:17

policy defenses, §§ 5:14, 5:24, 5:49,
7:24

settlement demands, unreasonable-
ness of, § 3:14

settlement o�ers, reasonableness of,
§§ 3:14, 3:46

C

CANCELLATION
Health insurance policies, § 9:29

CATASTROPHE CLAIMS
Computer models, § 11:22
Defenses and avoidances to coverage,

§ 11:21

CHECKLISTS
Caution in using, § 1:3
First-party insurer's extracontractual

liability, avoidance and preven-
tion of, § 9:24

Forms. See FORMS
Third-party insurer's extracontractual

liability, avoidance and preven-
tion of

bad faith in settlement, §§ 3:102,
3:104

documents to request from insured
during investigation, § 4:7

inadequate conduct of insured's
defense, §§ 3:102, 3:104

wrongful failure or refusal to
defend, §§ 3:102, 3:103

CLAIMS HANDLING
PROCEDURES

Checklists. See CHECKLISTS
Discovery, §§ 8:8, 12:10
Failure to adopt, statutory penalty for,

§§ 3:29, 3:30, 7:5, 8:8
Settlement under third-party policies,

§ 3:46

Litigation and Prevention of Insurer Bad Faith
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CLAIMS HANDLING
PROCEDURES—Cont’d

See also UNFAIR ACTS AND PRAC-
TICES STATUTES

CLEAN HANDS MAXIM
Defenses in actions for

extracontractual liability, relation
to �rst-party insurer, §§ 9:7,
11:10

pure or true excess insurers, §§ 5:21,
7:22, 7:30

third-party insurer, §§ 5:12, 5:21,
7:22, 7:27, 7:30

De�ned, §§ 5:12, 7:27, 11:10
See also EQUITY
Good faith of complainant, relation to,

§§ 5:12, 5:21, 7:27, 11:10
Implied duties of insured under third-

party policy, relation to, §§ 4:1,
5:12, 5:21

COINSURANCE
See CONTRIBUTIONS BETWEEN

INSURERS

COMMON LAW CONTRIBUTION
Generally, §§ 7:13, 7:14
Cause of action for extracontractual

damages against insurer, §§ 7:13,
7:22

Contribution by statute, relation to,
§ 7:13

Defenses to extracontractual liability
actions against insurers under
doctrine of, §§ 7:13, 7:30

COMPARATIVE NEGLIGENCE
See also COOPERATION
De�ned, §§ 5:3, 5:8, 5:40
Extracontractual liability actions gen-

erally, § 5:40
Implied consent defense as species of,

§§ 5:6, 5:43
Insured's breach of cooperation clause,

relation to, §§ 5:40, 5:46, 5:47
Mitigation of damages, relation to gen-

eral concept of, § 5:8
Personal and separate counsel of

insured, conduct of, §§ 5:11,
5:27, 5:46

COMPARATIVE NEGLIGENCE
—Cont’d

Pure or true excess insurer, inap-
plicability to, § 6:7

Third-party insurer's extracontractual
liability, availability as defense to,
§§ 4:2, 4:6, 4:7, 5:3, 5:5, 5:8,
5:27, 5:40, 5:46, 5:47, 6:7

COMPENSATORY DAMAGES
Generally, § 13:2
Attorneys’ fees

civil prosecution of action against
insurer, §§ 13:6, 13:14

defense of third-party's claim,
§§ 3:51, 3:64, 3:67, 5:25, 5:50,
13:13

investigation and settlement of third-
party's claim, §§ 3:64, 3:99,
13:13

Attorneys’ fees of excess third-party
insurer

defense of insured, §§ 7:14, 7:17,
13:24

rights and remedies of insured,
§ 13:23

settlement, § 13:24
settlement for another carrier's

insured, §§ 13:24, 13:25
Attorney's fees of primary third-party

insurer
defense of insured, §§ 5:56, 6:5,

6:8, 7:17, 13:27, 13:28
frivolous extracontractual liability

action by insured, § 13:22
frivolous extracontractual liability

action by third-party claimant,
§ 7:1

settlement on behalf of another car-
rier's insured, §§ 13:24, 13:25

Costs
action against insurer, civil prosecu-

tion of, § 13:10
by insurer as prevailing-party,

§§ 13:21, 13:22, 13:25, 13:27,
13:28

by insurer for defense and settlement
of another carrier's insured,
§ 13:24

Index

Index-5



COMPENSATORY DAMAGES
—Cont’d

Costs—Cont’d
defense of third-party's claim

against insured, §§ 3:51, 3:64,
5:25, 5:50, 7:14, 13:4, 13:10

investigation, recovery by �rst-party
insurer of costs related to,
§ 11:10

investigation and settlement of third-
party's claim, §§ 3:64, 3:99

De�ned, § 13:2
First-party claim, reasonable value of,

§ 13:6
Interest

on �rst-party claim, § 13:11
on judgment in extracontractual

liability action, § 13:5
on underlying judgment, §§ 5:50,

13:5, 13:9, 13:11
on underlying settlement, § 13:11
prejudgment, §§ 13:5, 13:11

Judgment sums, §§ 5:25, 5:50, 13:3,
13:4

Policy limits, sums at or within,
§§ 13:2, 13:7

Policy limits only, §§ 5:25, 5:50, 13:4
Settlement sums, §§ 3:64, 3:99, 5:3,

5:25, 5:50, 13:3
Statutory

generally, §§ 9:14, 13:19
attorneys’ fees, §§ 13:14, 13:19
interest, §§ 13:11, 13:17

COMPLAINT
Caution in using forms, § 1:3
Duty to defend insured under third-

party policy, activation of,
§§ 3:53, 3:54, 3:57

See also DUTY TO DEFEND
INSURED UNDER THIRD-
PARTY POLICY

Forms, Apps 6, 7
See also FORMS

COMPLIANCE WITH APPLICABLE
REGULATIONS, § 5:1

COMPUTER MODELS, §§ 11:21,
11:22

CONDITION PRECEDENT, §§ 5:14,
9:18, 9:21, 10:6, 11:1, 11:2, 11:9,
11:18, 11:24

CONDITIONS OF PERSONAL
SATISFACTION, § 2:5

CONDUCT OF DEFENSE
See DEFENSE OF INSURED

UNDER THIRD-PARTY
POLICY

CONFESSION OF JUDGMENT
See SETTLEMENT BY THIRD-

PARTY INSURED

CONFIDENTIALITY
Settlements, when prohibited,

§§ 3:107, 9:28

CONFLICT BETWEEN
THIRD-PARTY INSURER AND
INSURED

Control over settlement, insured's
contractual right of, § 3:1

Declaratory relief actions, § 3:5
See also DECLARATORY RELIEF

ACTIONS
Defense, control over, § 3:11
Demands, e�ects of, §§ 3:1, 3:10,

3:12, 3:14, 3:17, 3:37, 3:41, 3:48,
5:19

Good faith settlement duties of insurer
activation of, §§ 3:1, 3:10, 3:12,

3:14, 3:21
breach due to self preference,

§§ 3:7, 3:13, 3:16, 3:46, 3:49,
3:71

�duciary relation, e�ect on, §§ 3:10,
3:34, 3:48, 3:49

Independent defense counsel, when
requiring, §§ 3:7, 3:11, 3:54,
3:68, 3:83

Multiple insureds, when arising
between insured and insurer,

§§ 3:11, 3:46

Litigation and Prevention of Insurer Bad Faith
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CONFLICT BETWEEN
THIRD-PARTY INSURER AND
INSURED—Cont’d

Multiple insureds, when arising
—Cont’d

between insureds, preference given
by insurer, §§ 3:11, 3:47, 3:48,
6:4

See also MULTIPLE INSUREDS
Negotiated resolution, public policy

favoring, § 3:60
See also PRIDE PROVISION
Punitive damages claim of third-party

claimant against insured, §§ 3:11,
3:55

Reservation of rights, § 3:4
See also NONWAIVER AGREE-

MENTS, RESERVATIONS OF
RIGHTS

CONFLICT OF LAWS
Generally, § 1:1

CONSENT CLAUSE
Generally, §§ 9:8, 10:2, 11:1, 11:3
See also FIDUCIARY DUTIES;

FIRST-PARTY INSURANCE

CONSENT JUDGMENT
Evidentiary e�ect, §§ 3:50, 3:64
Fraudulent collusion, e�ects of, § 5:4
Prejudgment interest, e�ect on

recovery of, § 13:11
Settlement by third-party insured, rela-

tion to, § 3:50

CONSEQUENTIAL DAMAGES
Appraisal and inspection by �rst-party

insurer, breach of duty, §§ 9:5,
9:6, 9:16

Attorneys’ fees
civil prosecution of �rst-party

insurer, §§ 9:13, 9:15, 13:6,
13:9, 13:14

civil prosecution of third-party
insurer, § 13:14

declaratory relief action, §§ 3:64,
13:13

defense of third-party's claim,
§§ 3:51, 3:64, 3:79, 3:80, 5:25,
5:50, 5:53, 13:13

CONSEQUENTIAL DAMAGES
—Cont’d

Attorneys’ fees—Cont’d
investigation and settlement of third-

party's claim, §§ 3:64, 13:13
origins, § 2:10

Conduct of defense by third-party
insurer, § 3:90

Contacts, breach of
generally, §§ 2:2-2:9, 9:3
insurance contracts, §§ 2:10, 3:23,

3:60, 9:3
Contractually required control over

settlement by insured, third-party
insurer's breach of, §§ 3:1, 5:3

Costs
civil prosecution of �rst-party

insurer, § 9:13
declaratory relief action, § 3:64
defense of third-party's claim,

§§ 3:50, 3:64, 3:80, 3:81, 5:25,
5:50, 7:14

investigation and settlement of third-
party's claim, §§ 3:64, 13:9

Credit, destruction or impairment of,
§ 13:9

Declaratory relief actions, e�ect of.
See DECLARATORY RELIEF
ACTIONS

Defense of insured under third-party
policy, wrongful denial of, §§ 3:4,
3:51, 3:53, 3:56, 3:63, 3:64, 3:80,
3:81, 3:101, 5:25, 5:27, 13:9

De�ned, § 13:9
Doctrine of

generally, §§ 2:2, 3:23, 3:60, 3:90,
9:3, 9:13

duty to provide defense to insured
under third-party policy,
application to, §§ 3:51, 3:53,
3:56, 3:68

explained, §§ 3:23, 9:3
settlement duties of third-party

insurer, inapplicability to,
§ 3:23

Duty to pay of �rst-party insurer,
breach, §§ 9:13, 9:16

First-party insurance generally,
application to, § 12:7

Interest, §§ 3:81, 5:50, 9:13, 13:9

Index
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CONSEQUENTIAL DAMAGES
—Cont’d

Judgment execution, e�ects of, § 13:9
Judgment sums, § 13:4
Loss of use, §§ 9:13, 9:22, 13:9
Lost pro�ts, §§ 9:13, 9:20, 9:22
Preemption, §§ 9:16, 11:13, 13:1,

13:8, 13:9
See PREEMPTION
See also PRIDE PROVISION
Reservations of rights, e�ects of. See

NONWAIVER AGREEMENTS,
RESERVATIONS OF RIGHTS

Settlement duties of third-party
insurer, breach, § 3:23

Settlement sums, §§ 3:64, 5:50
Statutory

generally, §§ 13:9, 13:19
attorneys’ fees, §§ 9:14, 13:14,

13:19
interest, §§ 9:14, 13:11, 13:17
liability of insured to pay attorney's

fees, when required, § 13:14
penalties, §§ 9:14, 13:9, 13:14-

13:18
preemption, §§ 9:16, 13:9: See also

PREEMPTION
punitive damages, §§ 13:15, 13:16,

13:18: See also PUNITIVE
DAMAGES

special costs, § 9:14

CONTRACTUAL BASES OF
INSURED BAD FAITH

Clean hands maxim and equity,
application of generally. See
CLEAN HANDS MAXIM,
EQUITY

Consequential damages, doctrine of.
See CONSEQUENTIAL DAM-
AGES

Duty to pay, �rst-party insurer's breach
of

contract versus tort, §§ 9:3, 9:5, 9:7,
9:13, 9:17

majority view, §§ 9:3, 9:13
recoverable damages, role of,

§§ 9:3, 9:8, 9:12, 9:13

CONTRACTUAL BASES OF
INSURED BAD FAITH—Cont’d

Duty to provide defense to insured
under third-party policy

generally, §§ 3:51, 3:56, 3:57, 3:64,
5:25

overwhelming majority view,
§§ 3:62, 3:64, 5:23

Inadequate conduct of third-party
insured's defense

inapplicability to, §§ 3:90, 3:92
minority view as to, § 3:90

Settlement, third-party insurer's good
faith duties concerning

contract right of insured, § 3:23
inapplicability of contract law,

§ 3:23
pride provision, breach of, § 5:3
remedies for breach, § 3:23

Tortious breach of contract, relation to,
§§ 3:24, 3:61

See also TORTIOUS BREACH OF
CONTRACT

CONTRIBUTION AT COMMON
LAW

See COMMON LAW CONTRIBU-
TION

CONTRIBUTION BETWEEN
INSURERS

Cause of action for extracontractual
damages under insurer under doc-
trine, § 7:14

Defenses to extracontractual liability
actions against insurers under
doctrine of, §§ 7:14, 7:30

Distinct from other forms of action,
§ 7:14

Doctrine explained, §§ 7:14, 7:22

CONTRIBUTION BY STATUTE
Generally, §§ 3:48, 7:12, 7:13
Availability of cause of action for

insurer extracontractual liability,
§§ 7:12, 7:22

Defenses to actions for
extracontractual liability against
insurers under, § 7:30

Distinct from other forms of action,
§ 7:14

Litigation and Prevention of Insurer Bad Faith
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COOPERATION
Clause de�ned, § 5:23
Comparative negligence, relation to,

§§ 5:40, 5:46
See also COMPARATIVE

NEGLIGENCE
Insured under �rst-party policy, duties

of
no generalized duty, §§ 10:2, 10:3,

11:7
requirement that breach be traceable

to speci�c policy provision,
§ 11:7

Insured under third-party policy, duties
of

generally, § 4:2, App 1
activation of duties, §§ 4:2, 4:5, 4:7,

5:15, App 1
a�rmative duty of insurer concern-

ing, §§ 4:2, 5:15, 5:49, Apps 1,
2

attendance at trial, § 5:24
breach as defense to pure or true

excess insurer, § 5:21
clause, e�ects of generally, §§ 4:2,

5:12, 5:24
control over defense, right of

insurer, §§ 3:11, 4:2, 4:4, 5:46,
5:47

depositions and discovery, §§ 4:3,
5:6, 5:24

encouragement alone to third-party
claimant no breach, § 5:24

investigation, §§ 4:5, 5:6, 5:24
majority of claimed breaches con-

nected with statements given or
omitted by insured, § 4:6

notice, § 5:24
settlement by insured not breach,

when, § 5:24: See also
SETTLEMENT BY THIRD-
PARTY INSURED

witnesses, § 5:23
Liability insurers’ guiding principles,

§ 6:5, App 8
Reasonable requests by insurer

defenses to extracontractual liability,
relation to, §§ 5:6, 5:47, 7:29,
Apps 1, 2

de�ned, § 4:7

COOPERATION—Cont’d
Reasonable requests by insurer

—Cont’d
insured's duties, relation to, §§ 4:2,

4:5, 4:7

COSTS
See COMPENSATORY DAMAGES;

CONSEQUENTIAL DAMAGES

COVENANTS NOT TO EXECUTE
OR SUE

Generally, §§ 3:20, 3:48, 5:13

COVERAGE
Coverage defenses

de�ned, §§ 3:4, 4:11, 5:14, 11:1
disclosure to third-party claimant,

when required, § 4:8
facts, role of, § 3:54
time to assert, § 5:25

Declaratory relief actions. See
DECLARATORY RELIEF
ACTIONS

Defense and payment separate and
distinct duties, §§ 3:50, 3:51

Denial and disclaimer
con�ict of interests requiring inde-

pendent counsel, § 3:11: See
also CONFLICT BETWEEN
THIRD-PARTY INSURER
AND INSURED

failure to assert within reasonable
time, statutory penalty for,
§ 3:28: See also STATUTES;
UNFAIR ACTS AND PRAC-
TICES STATUTES

reservations of rights. See
RESERVATIONS OF
RIGHTS

wrongful, §§ 3:4, 3:50, 3:64
Duty to defend of third-party insurer,

required for, §§ 3:51, 3:54, 3:57,
3:59, 3:64

First-party insurance
determining coverage generally,

recommendations regarding,
§ 9:24

duty to a�rm or deny, when,
§§ 9:21, 11:10
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COVERAGE—Cont’d
First-party insurance—Cont’d

duty to pay, step in determining,
§§ 9:5, 9:21: See also DUTY
TO PAY OF FIRST-PARTY
INSURER

extracontractual liability, covered
claim essential to, §§ 9:5, 9:6,
9:12-9:14, 9:23, 11:1: See also
FIRST-PARTY INSURANCE

Policy defenses
clean hands doctrine, relation to,

§ 9:7
control over defense, § 3:11
de�ned, §§ 3:4, 4:11, 5:14, 11:1
disclosure to third-party claimant,

when required, §§ 4:8-4:11
facts, role of, § 3:54
majority of claimed breaches trace-

able to cooperation and notice
provisions, § 5:24

time to assert, §§ 5:15, 5:25
Settlement duties of third-party

insurer, relation to, §§ 3:34, 3:50

COVERAGE DEFENSES
See COVERAGE, DISCLOSURE OF

COVERAGE

CREDIT DEFAULT SWAPS
De�ned, § 3:109
Viewed as insurance, § 3:109

CREDIT INSURANCE
De�ned, § 3:109

CREDIT RATINGS, § 3:110

D

DAMAGES
Attorneys’ fees, § 13:12
Compensatory damages, § 13:2

DECEPTIVE PRACTICE
De�ned, § 9:14
See also UNFAIR ACTS AND PRAC-

TICES STATUTES

DECLARATORY RELIEF ACTIONS
Consequential and other

extracontractual damages, relation
to, §§ 3:5, 3:13, 3:25, 3:50, 3:64,

DECLARATORY RELIEF ACTIONS
—Cont’d

3:100, 5:25, 13:10, 13:13
Defense of insured under third-party

policy, relation to, §§ 3:5, 3:60,
3:64, 3:100, 5:25, 5:50

See also NONWAIVER AGREE-
MENTS; RESERVATIONS OF
RIGHTS

Public policy favoring, § 3:60
Reservations of rights, relation to,

§§ 3:5, 3:100, 5:25, 5:50
Settlement by third-party insured, rela-

tion to, §§ 3:25, 3:50, 3:100,
3:101

Time for commencement by insurer,
§§ 3:5, 3:25, 3:64

DEFENSE OF INSURED UNDER
THIRD-PARTY POLICY

Checklists. See CHECKLISTS
Conduct of defense

admission of insured's liability,
§ 3:76

appeals. See APPEALS
belief in insured's version as defense

in action for extracontractual
liability, § 5:39

checklists. See CHECKLISTS
coverage and policy defenses,

§ 5:49
discovery mistakes, e�ects of,

§ 3:77
extracontractual liability, inap-

plicability to pure or true
excess carrier, § 6:8

extracontractual liability for wrong-
ful refusal to defend, distinct
from, § 3:65

�duciary duties, relation to, §§ 3:87,
3:93

greater duty after excess verdict or
judgment, § 3:78

incompetence of counsel as basis for
insurer's extracontractual
liability, absence of cases,
§ 3:67

independent counsel, defense of
review by, § 5:44

Litigation and Prevention of Insurer Bad Faith
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DEFENSE OF INSURED UNDER
THIRD-PARTY POLICY
—Cont’d

Conduct of defense—Cont’d
measured by objective standard,

§§ 3:101, 5:23
merits or not of third-party's claim

as defense in action for
extracontractual liability,
§ 5:52

motions on insured's behalf, e�ects
of failure to �le or argue,
§§ 3:73, 3:78

negligence as basis of insurer's
extracontractual liability,
§§ 3:66, 3:71, 3:81, 3:82, 3:86,
3:93, 5:36

o�er of judgment, e�ects of, § 3:77
remittitur, § 3:78
settlement by insured, relation to,

§ 3:50
settlement duties of insurer, relation

to, §§ 3:66, 3:71, 3:92, 3:93,
3:101, App 8

stipulations with third-party
claimant's unauthorized
counsel, e�ects of, § 3:74

waiver of insured's defenses or
rights, e�ects of, § 3:72

Control, §§ 3:1, 3:11
Coverage, defenses to. See COVER-

AGE
Declaratory relief actions, §§ 3:5,

3:50, 3:60, 3:64
See also DECLARATORY RELIEF

ACTIONS
Defense counsel, independent and sep-

arate
provided by insurer at insured's own

expense, §§ 3:4, 3:7, 3:8
provided by insurer at insurer's own

expense, §§ 3:7, 3:11, 3:54,
3:68, 3:83

Defense duty separate and distinct
as to each insured, §§ 3:11, 3:47
by each insurer, §§ 3:47, 5:55, 6:2,

6:4, 6:8
from duty to pay, §§ 3:50, 3:51
from settlement duties, exceptions,

§§ 3:50, 3:58

DEFENSE OF INSURED UNDER
THIRD-PARTY POLICY
—Cont’d

Defense duty separate and distinct
—Cont’d

from settlement duties, generally,
§§ 3:82, 3:101

Duty owed exclusively to insured,
§ 7:1

Duty to defend
activated, §§ 3:1, 3:46, 3:51-3:53,

4:1, 6:2, 6:5
breach, e�ects of, §§ 3:4, 3:46,

3:50, 3:51, 3:64, 4:4, 5:23,
5:25

breach, measured by objective stan-
dard, § 3:101

breach, time of, §§ 3:51, 3:53, 3:63,
3:64, 3:68

consent by insured, when required,
§ 3:4

�duciary duties, lack of, § 3:58, Ch
14

multiple insureds. See MULTIPLE
INSUREDS

Extracontractual liability, generally
form, complaint, App 6
form answer presenting a�rmative

defenses and avoidances, App
7

relation to Ch 14
Forms. See FORMS
Liability insurer's guiding principles,

App 8
Limitations on defense duty, § 3:46
Merits of third-party's claim, no

defense to wrongful refusal to
defend, §§ 5:33, 5:52

Nonwaiver agreements. See
NONWAIVER AGREEMENTS;
RESERVATIONS OF RIGHTS

Notice, e�ect of, § 5:24: See also
INSUREDS

Pure or true excess carrier, no duties to
defend insured, §§ 6:3, 6:5, 6:8,
6:9, App 8

Reasonable expectations, doctrine of,
§§ 3:54, 9:4

Reimbursement of insurer by insured,
§ 3:6
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DEFENSE OF INSURED UNDER
THIRD-PARTY POLICY
—Cont’d

Reservations of rights, §§ 3:4, 3:64
See also NONWAIVER AGREE-

MENTS; RESERVATIONS OF
RIGHTS

Secondary duty to defend, § 7:14
Settlement duties of third-party

insurer, e�ect of, § 3:46, App 8
Termination of defense duty upon

exhaustion of policy limits
generally, §§ 3:45, 3:46, 6:8
e�ect on good faith settlement duties

of third-party insurer, §§ 3:45,
3:46

Wrongful denial
denial, when made and when wrong-

ful, §§ 3:63, 3:64
e�ects of, §§ 3:4, 3:50, 3:51, 3:53,

3:56, 3:64, 5:23, 5:25
measured by objective standard,

§ 3:101

DEFENSES
Bond or other stay of execution,

obtaining, § 3:81
Claim against insured, § 3:52
Refusal to defend, §§ 3:52, 5:23

DEMANDS
Defense against action for insurer

extracontractual liability, role in,
§§ 5:18, 5:19

Forms, Apps 3, 4
Informing the insured, third-party

insurer's duty of, §§ 3:10, 3:15,
App 3

See also INFORMING THE
INSURED

Judgment in excess of policy limits,
proof of reasonableness in rela-
tion to, § 3:50

Multiple insureds, § 3:48
Nature and purpose of, § 3:15, App 3
O�ers, e�ect on insurer's duty to

make, §§ 3:10, 3:12, 3:14-3:16,
App 4

Reasonableness, requirement and
proof, § 3:50

DEMANDS—Cont’d
Settlement duty of third-party insurer,

e�ect on, §§ 3:1, 3:10, 3:12,
3:14-3:16, 3:37, 3:41, 3:48, 5:19

Solvency or insolvency of third-party
insured, relation to, § 5:19

Time limits, § 3:15, Apps 3, 4

DEPOSITIONS
Defense and settlement of claim

against third-party insured
errors concerning, e�ects on third-

party insurer's extracontractual
liability, §§ 3:73, 3:75, 4:3

insured, duty of, § 4:3
Extracontractual liability actions

against �rst-party insurers
claims agent or adjuster, §§ 9:6,

12:5: See also DISCOVERY
IN INSURER BAD FAITH
ACTIONS

independently gained knowledge
concerning claim or loss,
§ 11:12

standards and practices, § 12:5
work product, use in clari�cation of,

§ 12:6: See also WORK
PRODUCT DOCTRINE IN
ACTION FOR INSURER
BAD FAITH

Extracontractual liability actions
against third-party insurers

counsel, generally, § 8:10
district claims manager, § 8:6
underwriter, § 8:8
vice president in charge of claims,

§ 8:6: See also DISCOVERY
IN INSURER BAD FAITH
ACTIONS

DIRECT ACTION STATUTES
See STATUTES

DIRECTORS AND OFFICERS
LIABILITY COVERAGE, §§ 3:1,
3:53

DISCLAIMER (DENIAL OF
COVERAGE) LETTERS

De�ned, § 11:24

Litigation and Prevention of Insurer Bad Faith
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DISCLOSURE OF COVERAGE
Copy of policy, when duty to provide

to third-party claimant, §§ 4:10,
8:1, 8:3

Coverage defenses, §§ 4:8, 4:11, 8:1
Duty to amend or supplement

disclosure, §§ 4:8-4:11, 8:1
Evaluations of liability and damages,

relation to, § 3:17
Limits, §§ 3:17, 4:8-4:10, 8:1
Other insurers, coverages of, §§ 4:8,

8:1
Policy defenses, §§ 4:8, 4:11, 8:1
Policy information, §§ 4:9, 4:10, 8:1,

12:3
Reservations of rights and nonwaiver

agreements, §§ 4:8, 4:11
Settlement duties of third-party

insurer, e�ect on, §§ 3:17, 3:28,
4:8, 4:10, 4:11

To third-party claimant
by insured, § 4:8-4:11
by insurer, §§ 4:8-4:11, 8:1

DISCOVERY IN INSURER BAD
FAITH ACTIONS

Actions against �rst-party insurers
accountants, reports of, § 12:6
arbitration proceedings, § 12:1
claims �les, §§ 12:5, 12:9: See also

FILES OF INSURERS;
REQUESTS FOR PRODUC-
TION

claims manuals, § 12:10
counsel, §§ 12:8, 12:11: See also

ATTORNEY-CLIENT PRIVI-
LEGE IN ACTION FOR
INSURER BAD FAITH;
WORK PRODUCT DOC-
TRINE IN ACTION FOR
INSURER BAD FAITH

experts, § 12:18
home o�ce �les, § 12:6: See also

FILES OF INSURER;
REQUESTS FOR PRODUC-
TION

insured, communications with,
§ 12:11

insuring agents, �les of, § 12:7

DISCOVERY IN INSURER BAD
FAITH ACTIONS—Cont’d

Actions against �rst-party insurers
—Cont’d

reinsurers, communications with,
§ 12:13

rights of insured, available only to
one asserting, § 12:2

underwriting �les, §§ 12:4, 12:7:
See also FILES OF INSURER;
REQUESTS FOR PRODUC-
TION

Actions against third-party insurers
adjusters, testimony of, §§ 8:2, 8:6-

8:8, 8:10, 8:12: See also
DEPOSITIONS

claims �les, §§ 8:5, 8:6, 8:9, 8:10,
8:12: See also FILES OF
INSURERS; REQUESTS FOR
PRODUCTION

claims handling procedures, § 8:8
counsel representing insurer in

underlying action, §§ 8:7, 8:10,
8:12: See also ATTORNEY-
CLIENT PRIVILEGE IN
ACTION FOR INSURER
BAD FAITH; WORK PROD-
UCT DOCTRINE IN ACTION
FOR INSURER BAD FAITH

coverage and policy information,
§ 8:3

evaluations, §§ 8:5-8:7, 8:10
experts, §§ 5:7, 8:17
governmental repositories, § 8:8
home o�ce �les, § 8:6: See also

FILES OF INSURERS;
REQUESTS FOR PRODUC-
TION

house counsel, §§ 8:2, 8:5, 8:7: See
also ATTORNEY-CLIENT
PRIVILEGE IN ACTION FOR
INSURER BAD FAITH

independent counsel, results of
review by, §§ 5:7, 8:7, 8:10

insurance policy, §§ 8:1, 8:3
insured, communications with, § 8:9
insured, statements of, § 8:2: See

also WORK PRODUCT DOC-
TRINE IN ACTION FOR
INSURER BAD FAITH

Index
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DISCOVERY IN INSURER BAD
FAITH ACTIONS—Cont’d

Actions against third-party insurers
—Cont’d

investigation, results of, §§ 8:2, 8:5-
8:7, 8:9, 8:12: See also WORK
PRODUCT DOCTRINE IN
ACTION FOR INSURER
BAD FAITH

other claims, § 8:8
other primary insurers, communica-

tions with, § 8:11
provided or retained defense

counsel, §§ 8:2, 8:5-8:7, 8:10,
8:12

reinsurance and reinsurers, § 8:13
third-party claimant and counsel,

communications with, § 8:10
trial transcript, § 8:2
true excess insurers, communica-

tions with, § 8:12
underwriting �les, §§ 8:4, 8:9: See

also FILES OF INSURERS;
REQUESTS FOR PRODUC-
TION

By insurer, §§ 8:14-8:17, 12:8
Cause of action, e�ects of, §§ 12:5,

12:6
Certiorari, recommendations concern-

ing, § 12:5

DIVERSITY JURISDICTION
Remand standard of proof, § 9:19

DOCTRINE OF REASONABLE
EXPECTATIONS OF INSURED

See DEFENSE OF INSURED
UNDER THIRD-PARTY
POLICY; DUTY TO PAY OF
FIRST-PARTY INSURER;
SETTLEMENT BY THIRD-
PARTY INSURER

DUTY TO DEFEND
See APPEALS; DEFENSE OF

INSURED UNDER THIRD-
PARTY POLICY

DUTY TO INDEMNIFY
See APPRAISAL AND INSPECTION

BY FIRST-PARTY INSURER;
DUTY TO PAY OF FIRST-

DUTY TO INDEMNIFY—Cont’d
PARTY INSURER;
INVESTIGATION BY THIRD-
PARTY INSURER; SETTLE-
MENT BY THIRD-PARTY
INSURER

DUTY TO PAY OF FIRST-PARTY
INSURER

Appraisal by �rst party insurer. See
APPRAISAL AND INSPEC-
TION BY FIRST-PARTY
INSURER

Checklists. See CHECKLISTS
Coverage, dependent on, §§ 9:6, 9:12,

9:23, 12:5
Extracontractual liability

basis of, §§ 9:1, 9:12, 9:13, 9:17,
12:5

contract, cause of action for breach
of, §§ 9:3, 9:13: See also
CONTRACTUAL BASES OF
INSURER BAD FAITH

delay or denial, role of, §§ 9:5, 9:12,
9:23, 10:6

fraud, relation to, § 9:10
history, §§ 2:10, 9:2
of third-party insurer distinguished,

§§ 9:1, 9:2, 9:12
statutory, § 9:18
tort of �rst-party insurer bad faith,

cause of action for, §§ 9:2,
9:12: See also FIRST-PARTY
INSURANCE

Forms. See FORMS
Reasonable expectations, doctrine of,

§ 3:54
Right of insured, §§ 9:1, 12:2
Settlement by third-party insurer. See

SETTLEMENT BY THIRD-
PARTY INSURER

E

ELECTION OF REMEDIES
Generally, §§ 5:13, 9:12, 9:13
See also WAIVER

EMOTIONAL DISTRESS DAMAGES
Bad faith in settlement of third-party

insurer
generally, § 13:8

Litigation and Prevention of Insurer Bad Faith
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EMOTIONAL DISTRESS DAMAGES
—Cont’d

Bad faith in settlement of third-party
insurer—Cont’d

contractually required consent of
insured, failure to obtain, § 3:1:
See also PRIDE PROVISION

Consequential damages doctrine, rela-
tion to, § 13:8

See also CONSEQUENTIAL DAM-
AGES

Contract cause of action against �rst-
party insurer, unrecoverability
under, § 9:13

Elements of claim, §§ 9:2, 9:23, 13:8,
Apps 6, 7

Extracontractual liability of �rst-party
insurer, role in, §§ 9:2, 9:12,
9:13, Apps 6, 7

Fiduciary relation, role of, § 13:8
Other damages, relation of claim to

as matter of law, §§ 9:2, 13:8
experience, §§ 3:38, 9:2

Preemption, § 9:16

ENSUING LOSS
Generally, § 11:1

EQUITY
Contribution by statute, relation to,

§ 7:13
Coverage and policy defenses, relation

to, § 5:14
Defenses in actions for

extracontractual liability, relation
to

�rst-party insurer, § 11:10
reinsurer, § 7:25
third-party insurer, §§ 5:12, 5:14,

5:21, 7:27, 7:30
Equitable seto�

de�ned, §§ 5:12, 5:14, 11:10
implied duties of insured under

third-party policy, relation to,
§ 5:12

pleading and proof as defense to
action for extracontractual
liability, §§ 5:12, 5:14, 11:10

Extracontractual liability of �rst-party
insurers, relation to

defenses, § 11:10

EQUITY—Cont’d
Extracontractual liability of �rst-party

insurers, relation to—Cont’d
remedies, §§ 9:7, 11:10

Fault. See FAULT
Fiduciary duties. See FIDUCIARY

DUTIES
Implied covenant of good faith and fair

dealing
generally, §§ 1:1, 5:12, 7:27: See

also IMPLIED COVENANT
OF GOOD FAITH AND FAIR
DEALING

insurers, §§ 2:10, 7:27
Implied indemnity, relation to, § 7:11
Maxims

clean hands. See CLEAN HANDS
MAXIM

she or he who seeks equity must do
equity, §§ 5:12, 11:10

Quasi contract
assignment, implication of, § 7:17
basis for extracontractual damages

action against insurer, §§ 7:16,
7:17, 7:22

defenses to extracontractual liability
action against insurer under
doctrine of, § 7:30

doctrine explained, § 7:16
reinsurance carriers, relation to

extracontractual liability of,
§§ 6:11, 9:7

restitution, relation to, § 7:16
Recoupment at law

equitable seto�, more restrictive
than and de�ned by relation to,
§§ 5:12, 5:14, 11:10

implied duties of insured under
third-party policy, relation to,
§§ 4:1, 5:12

pleading and proof as defense to
action for extracontractual
liability, § 5:12

ERISA
Generally, §§ 9:16, 13:1

ESTIMATES OF CLAIM
Settlement, informing insured, § 3:8
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ESTOPPEL
Facts, dependent on, §§ 5:4, 5:15, 11:2
First-party insured, role of letters to,

§ 11:3, App 9
First-party insurer, against, §§ 9:21,

10:2, 11:2, 11:3, 11:8
Insurance context, de�ned, §§ 5:15,

11:2
Insured under �rst-party policy,

against, § 11:13
Insured under third-party policy,

against
consent to or approval of settlement

decisions of insurer, §§ 5:4,
5:5, 5:41

control of defense, §§ 5:41, 5:50
Third-party insurer, against

control of defense and settlement,
§§ 3:59, 3:98, 5:15, 5:50

cooperation of insured, §§ 4:2, 5:15
coverage generally, §§ 3:98, 5:25
delay in denying or disclaiming

coverage, §§ 5:15, 5:25

EVALUATIONS OF LIABILITY
AND DAMAGES

Absence of bad faith decisions,
interplay of small damages with,
§§ 3:38, 3:40, 3:42, 3:44

Checklists. See CHECKLISTS
Commencement, § 3:100
Conduct of defense, relation to,

§ 3:101
Counsel

e�ects of considering advice of,
§ 3:71

when required to consider advice of,
§§ 3:15, 3:16, 3:46

Damages great, when absence of bad
faith adjudication, § 3:43

Damages of third-party claimant,
e�ects of

damages great, §§ 3:37, 3:39, 3:41,
3:43, 3:49

damages small, §§ 3:38, 3:40, 3:42,
3:44

Demands and o�ers, relation to,
§§ 3:10, 3:14-3:16, 3:37

See also DEMANDS

EVALUATIONS OF LIABILITY
AND DAMAGES—Cont’d

Excess insurance, prohibited
consideration of, § 3:16

First party insurance, distinct from
duties under, § 9:4

See also APPRAISAL AND INSPEC-
TION BY FIRST-PARTY
INSURER

Jury instructions, § 3:2
Liability of third-party insured

great, §§ 3:37, 3:38, 3:41, 3:42
small, §§ 3:27, 3:39, 3:40, 3:43,

3:44, 3:100
Objective standard, §§ 3:2, 3:10, 3:16,

3:33, 4:4
Policy limits, interplay with

large, §§ 3:37-3:40
small, §§ 3:41-3:44
trend of bad faith decisions, recent

cases in, § 3:41: See also
POLICY LIMITS

Policy limits, relation to disclosure of,
§ 3:17

See also DISCLOSURE OF COVER-
AGE

Statutory penalties, relation to, § 3:28
See also STATUTES, UNFAIR ACTS

AND PRACTICES STATUTES
Third-party insurer

care required, §§ 3:90, 4:4
consequential and other

extracontractual damages, rela-
tion to liability for, §§ 3:8,
3:36, 3:37-3:44, 3:100

demeanor of parties and witnesses,
duty to consider, § 3:18

duty to defend, inapplicability to,
§§ 3:57, 3:101

past verdicts and judgments in
locale, duty to consider
concerning settlement, § 3:18

reinsurance, prohibited
consideration of, § 3:16

reliance on insured, e�ects of, § 5:2
responsibilities of insurer versus

insured or insured's personal
and separate counsel, § 4:4

review by independent counsel,
defense of, § 5:7

Litigation and Prevention of Insurer Bad Faith
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EVALUATIONS OF LIABILITY
AND DAMAGES—Cont’d

Third-party insurer—Cont’d
settlement duties, relation to, §§ 3:2,

3:9, 3:14, 3:18, 3:25, 3:33,
3:37, 3:101

Time limits on demands, relation to,
§ 3:15

EVIDENCE
Clear and convincing, de�ned, § 3:96
Government repositories, § 8:3
Industry standards, §§ 8:8, 9:6, 9:17,

12:14
Insurer standards, §§ 3:28, 8:8, 12:14,

App 11-B
Litigation conduct of insurer in bad-

faith case, § 9:6
Policy, insurance, § 8:3
Trade practices, § 8:8
Trial transcript, § 8:2
See also BURDENS OF PROOF;

EXPERT WITNESSES IN
ACTIONS FOR INSURER BAD
FAITH; FILES OF INSURERS;
WITNESSES IN ACTIONS FOR
INSURER BAD FAITH

EXCESS INSURERS AND
INSURANCE POLICIES

Action by excess insurer for bad faith
of primary insurer

accrual, § 7:26
pleading and proof, §§ 3:43, 7:7,

7:9, 7:26, 7:27, 7:30: See also
ASSIGNMENT; BURDENS
OF PROOF; SUBROGATION

Checklists. See CHECKLISTS
Defenses to extracontractual liability

actions brought by primary insur-
ers and by reinsurers, § 7:28-7:30

De�ned, § 6:1
Duties owed to primary insurer by

excess insurer same as duties
owed by insured, when, § 7:26

Duty to defend insured under third-
party policy, when, §§ 6:2, 6:3,
6:5, 6:8

First party, § 11:1
Following form policies, de�ned,

§§ 5:14, 6:9

EXCESS INSURERS AND
INSURANCE POLICIES
—Cont’d

Insistence on reasonable settlements by
primary insurers, role of, § 6:7,
App 8

Option to defend, relation to
extracontractual liability, § 6:9

Other insurance provisions, e�ects on
excess coverage, §§ 5:21, 6:2

See also OTHER INSURANCE
Pure or true excess policy, de�ned,

§§ 5:14, 5:21, 6:3
Retained limited, de�ned, § 6:3
Settlement arrangements of third-party

insured or primary insurer, e�ects
on liability of excess insurer

covenant not to sue coupled with a
reservation against other insur-
ance excess carrier, §§ 3:20,
5:13, 5:21, 5:22, 5:48

covenant not to sue coupled with a
reservation against pure or true
excess carrier, §§ 4:1, 5:13-
5:15, 5:21, 5:22, 5:48, 7:24

general and unconditional relation of
insured and of other insurers,
§§ 5:13, 5:21

Special defenses to extracontractual
liability when primary insurer
obtains release of insured,
§§ 3:20, 3:50, 4:1, 5:13, 5:21, 6:4

Subrogation, e�ects on duty of good
faith by primary insurer, § 3:45

Third-party insurance
comparative negligence defense

inapplicable to pure or true
excess carrier, § 6:7

control by primary insurer over
defense and settlement, §§ 6:1,
6:2, 6:5

demands, when primary insurer
must inform of, §§ 3:10, 3:12,
3:20, App 8

existence, e�ect on primary insurer
of, §§ 3:13, 3:14, 3:16, 3:18,
3:19, 3:43, App 8

good faith, duty to settle, § 6:3
liability insurer's guiding principles,

§§ 6:5-6:7, App 8
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EXCESS INSURERS AND
INSURANCE POLICIES
—Cont’d

Third-party insurance—Cont’d
primary insurance, distinctions

from, § 7:14
settlement, contributing to, §§ 3:12,

3:20, 3:43, 7:7
settlement arrangements by excess

carrier, § 3:20
Types, §§ 5:21, 6:2
Underlying insurance or policies,

de�ned, §§ 6:3, 7:22
Underlying limits, de�ned, § 6:3
Underlying limits requirement, use as

defense by pure excess carrier,
§§ 5:13-5:15, 5:21, 5:22, 5:48,
6:3, 7:15, 7:24, 7:28, 11:1

EXONERATION
Basis for extracontractual liability

action against insurer, §§ 7:18,
7:22

Defenses to extracontractual liability
actions against insurers under
doctrine of, §§ 7:18, 7:22, 7:30

Doctrine explained, § 7:18

EXPERT WITNESSES IN ACTIONS
FOR INSURER BAD FAITH

Adjusters, §§ 5:17, 5:18, 8:17, 12:18
Appraisal, §§ 9:6, 9:17, 9:33
See also DISCOVERY IN INSURER

BAD FAITH ACTIONS
Attorneys, §§ 8:17, 12:18
Attorney's fees, § 13:12
Defense counsel in underlying case.

See WITNESSES IN ACTIONS
FOR INSURER BAD FAITH

Defense lawyers generally, §§ 5:17,
5:18

Demands, § 5:18
Good claims practices, §§ 8:17, 9:33,

11:3, 12:18
Independent counsel, §§ 5:7, 5:44,

11:4, 12:8
Investigation and evaluation, §§ 3:2,

3:75, 5:7, 5:17, 8:5, 8:17, 9:6,
9:9, 9:17, 9:33, 11:3, 11:17,
12:18

Medical, § 5:17

EXPERT WITNESSES IN ACTIONS
FOR INSURER BAD FAITH
—Cont’d

Merits of third-party claim, §§ 3:75,
5:17, 8:17, 9:6, 9:9, 9:17, 11:3

quali�cations, §§ 3:2, 8:14, 9:6
Particular insurers, practices of,

§§ 8:17, 9:6, 9:14, 9:17, 11:3,
12:18

Plainti�'s lawyers generally, § 5:18
Policy interpretation, §§ 8:17, 9:17,

12:18
Policy provision, § 9:17
Reports, §§ 8:17, 9:6, 12:18
Standards of conduct, §§ 3:1, 3:2,

3:75, 5:7, 5:17, 8:5, 8:17, 9:4,
9:6, 9:9, 9:13, 9:17, 9:33, 11:3,
11:17, 12:18

Third-party claimant's counsel, § 5:18
Trade practices, §§ 8:17, 9:6, 9:17,

9:33, 11:3, 12:18
Trial judge in underlying case,

§§ 3:13, 3:41, 5:17, 5:18

EXTRACONTRACTUAL DAMAGES
See COMPENSATORY DAMAGES;

CONSEQUENTIAL DAM-
AGES; EMOTIONAL
DISTRESS DAMAGES; PUNI-
TIVE DAMAGES

F

FAIR DEALING
See DEFENSE OF INSURED

UNDER THIRD-PARTY
POLICY; DUTY TO PAY OF
FIRST-PARTY INSURER;
FIRST-PARTY INSURANCE;
SETTLEMENT BY THIRD-
PARTY INSURER

FAIRLY OR REASONABLY
DEBATABLE COVERAGE

Element of or defense to bad-faith
claim

�rst-party cases, §§ 9:17, 9:18, 11:4,
11:17, App 10

third-party cases, §§ 3:95, 5:1, 5:16,
5:26, 5:51, 11:17, App 10

Litigation and Prevention of Insurer Bad Faith
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FAULT
Generally, §§ 3:22, 7:11
Common law contribution, relation to,

§§ 7:13, 7:22
Conduct of insured's defense by third-

party insurer, § 3:88
Contribution by statute, relation to,

§ 7:22
Defenses of third-party insurer in

extracontractual liability action,
relation to, § 4:2

De�ned, §§ 3:22, 7:11, 9:5
Dependent on

conduct, §§ 3:22, 4:2: See also
STRICT LIABILITY

facts, § 3:22
Estoppel in insurance context, inap-

plicability to, § 5:15
Fiduciary, § 3:33
First-party insurer, § 9:5
Implied indemnity, relation to, § 7:11
Indemnity generally, relation to, § 7:11
Objective and external standard of

liability, § 3:22
Settlement by third-party insurer

breach of contract, distinct from,
§ 3:23

e�ect of fraud and misrepresentation
by insurer, § 3:25

insured's personal and separate
counsel, e�ect of, § 3:11: See
also PERSONAL AND SEPA-
RATE COUNSEL OF
INSURED

legal liability for extracontractual
damages, basis of, §§ 3:22,
3:27, 3:88

strict liability, distinct from, § 3:27:
See also STRICT LIABILITY

FIDUCIARY DUTIES
Abuse of powers, §§ 3:32-3:34, 3:87,

9:3
Bene�t of others, exclusive exercise of

powers for, §§ 3:32, 3:87, 7:7,
9:3, 9:8

Care required, §§ 3:32-3:34, 3:87
Consequential damages, relation to

doctrine of, §§ 2:2, 3:23, 9:3,
13:8

FIDUCIARY DUTIES—Cont’d
Contract, distinct from, § 3:32
Defense of reliance on independent

advice, §§ 5:7, 5:44
Delegated powers, exercise of,

§§ 3:32, 3:87, 7:7, 9:3, 9:8
Elements summarized, § 9:8
Equity, role of, §§ 3:32-3:34, 5:12
Expertise necessarily assumed,

§§ 3:22, 3:87
Fault, § 3:33
First-party insurer

control over settlement by insured
with tortfeasor, §§ 9:8, 10:2,
11:3

inapplicability to, generally, §§ 9:4,
9:8

majority view rejects as basis for
extracontractual liability of,
§§ 9:3, 9:8

minority view, §§ 9:3, 9:8
Good faith, duty of

breach dependent on facts, §§ 3:34,
3:49

con�dential relations generally,
distinct from, § 3:33

contracts generally, potential
application to, § 2:9

distinct from contractual good faith
generally, §§ 2:2-2:9, 3:23,
3:32, 9:3, Ch 14

information, §§ 3:33, 3:34, 9:8
insurers, history as to, §§ 2:10, 3:32
loyalty, §§ 3:33, 3:34
self-dealing, prohibition or restric-

tion of, §§ 3:33, 3:34, 3:49, 9:8
standards of conduct, shorthand for,

§ 3:32
unequal bargaining power, distinct

from, § 3:32
Independent of contract, § 3:32
Recipient, dependency of, §§ 3:32,

3:34
Relation, dependent on, §§ 2:2, 3:32,

3:34, 7:7, 9:8
Third-party insurer, defense of insured

conduct of defense, inapplicability
to, §§ 3:87, 3:93
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FIDUCIARY DUTIES—Cont’d
Third-party insurer, defense of insured

—Cont’d
duty to defend, inapplicability to,

§§ 3:58, 13:8
Third-party insurer, settlement duties

on behalf of insured
abuse of powers, §§ 3:32, 3:33,

3:35, 9:4
activation, §§ 3:1, 3:10, 3:12, 3:14,

3:32, 3:33
bene�t of insured, exercise of pow-

ers for, §§ 3:32, 3:33, 3:35, 9:4
breach of good faith duties depen-

dent on facts, §§ 3:1, 3:15,
3:34, 3:70

con�ict view, relation to, § 3:10
contribution by insured or excess

carrier, when solicitation of
required, §§ 3:12, 3:49

defense of reliance on independent
advice, §§ 5:7, 5:44

delegated powers of named insured,
exercise of, §§ 3:32, 3:35, 9:4

demands and o�ers, §§ 3:10, 3:12,
3:16

discovery and investigation, §§ 3:9,
3:33

distinct from contractual good faith
generally, § 3:23

evaluations, § 3:33
expertise necessarily assumed,

§§ 3:1, 3:34, 3:35
good faith duties dependent on rela-

tion, §§ 3:21, 3:32, 3:34, 3:35
information, §§ 3:8, 3:33, 3:35,

3:69
insured, dependency of, §§ 3:32,

3:34, 5:8
loyalty, §§ 3:33, 3:35
majority view, emerging, § 3:31
proper basis of liability for

extracontractual damages,
§§ 3:27, 3:31-3:35, 3:71

FILES OF INSURERS
Checklists. See CHECKLISTS
Disclosure and discovery of. See

DISCLOSURE OF COVERAGE;
DISCOVERY IN INSURER

FILES OF INSURERS—Cont’d
BAD FAITH ACTIONS

Essential to defense in extracontractual
liability actions, §§ 5:17, 9:6

Evidence from, admissibility and
e�ects of, §§ 3:16, 3:19, 3:25,
3:99, 8:5, 9:6, 12:5

Liability insurers’ guiding principles,
§ 6:5

Merits of third-party's claim, evidence
in defense as to, § 5:17

Objective documentation of facts and
evaluations recommended, § 3:25

Primary carrier opening �les to excess
insurer practical need of, § 6:5

FIRE INSURANCE, §§ 9:1, 9:4, 9:16,
9:20, 10:2-10:4

FIRST-PARTY INSURANCE
Appraisal and inspection duty,

extracontractual liability for,
§§ 9:5, 9:6

See also APPRAISAL AND INSPEC-
TION BY FIRST-PARTY
INSURER

Arbitration, §§ 9:5, 11:2
Arson. See ARSON
Communication, §§ 9:5, 9:21, 9:24,

11:3
Con�dentiality of settlement, when

void, § 3:107
Contract, breach as cause of action for

extracontractual damages
elements, § 9:6
objective measure, § 11:3

Covered claim, necessity for
extracontractual liability, §§ 9:5,
9:6, 9:12-9:14, 9:23, 11:1, 11:3

De�ned, §§ 3:1, 9:1, 9:4
Demand by insured for good faith,

absence no defense, § 9:21
Equitable seto� or recoupment at law.

See EQUITY
Examples, § 9:1
Extracontractual liability generally

checklist. See CHECKLISTS
contract versus tort, §§ 9:3, 9:5, 9:7,

9:8, 9:12, 9:13, Ch 14
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FIRST-PARTY INSURANCE
—Cont’d

Extracontractual liability generally
—Cont’d

�duciary law compared, §§ 9:3, 9:4,
9:8, 9:12, Ch 14

form answer presenting a�rmative
defenses and avoidances, App
7

form complaint, App 6
negligence, when evidence admis-

sible, §§ 9:6, 9:9
reasonable expectations of insured,

inapplicability of doctrine,
§ 9:4

rights of insured, §§ 9:1, 12:2
Fairly debatable claim, § 11:3
Forms. See FORMS
Fraud and false swearing, §§ 10:3,

11:12
Good faith of insurer, §§ 2:10, 9:2
Limitations. See LIMITATIONS
Loss by insured, requirement of, § 9:4
Multiple insureds, discretion and

duties of insurer regarding,
§§ 11:1, 11:13

See also MULTIPLE INSUREDS
Neglect or failure by insured concern-

ing preservation and protection
after loss, §§ 11:2, 11:6, 11:10

Part payment, when, § 3:106
Payment of covered portions of claim,

§§ 10:6, 11:3, App 9
Pervasiveness and prevalence of, § 9:1
Review by lawyer, §§ 11:4, 12:8,

12:18
Tender of payment, §§ 11:13, 11:14,

App 9
Third-party insurance, comparison

with, § 9:4
Tort of �rst-party insurer bad faith,

cause of action for
extracontractual liability

application to all contracts, role of,
§§ 9:8, 9:12, 12:18

appraisal and inspection duty,
§§ 9:6, 9:12, 12:18

covered claim, necessity of, §§ 9:12,
9:23

FIRST-PARTY INSURANCE
—Cont’d

Tort of �rst-party insurer bad faith,
cause of action for
extracontractual liability—Cont’d

division of authority, §§ 9:2, 9:8,
9:12

elements, §§ 9:6, 9:12
equity, relation to Section 11.10. See

also EQUITY
extracontractual liability of third-

party insurer distinguished,
§§ 9:1, 9:2, 9:12

�duciary law, comparisons with,
§§ 9:3, 9:4, 9:8, 9:12

fraud, close relation to, § 9:10
history, §§ 9:2, 9:12
hybrid of intent and due care,

§§ 9:2, 9:3, 9:5, 9:12, 9:17,
11:3, 11:10

intentional tort, §§ 9:2, 9:3, 9:5,
9:10, 9:12, 9:16, 9:23

joint and several liability, § 9:7
negligence, con�ict concerning,

§ 9:9
objective measure, §§ 9:2, 9:12,

9:17, 11:3, 12:18
reasonable care, §§ 9:2, 9:3, 9:5,

9:6, 9:12, 12:18
recoverable damages, role of,

§§ 9:3, 9:5, 9:7, 9:12, 9:13
strict liability unanimously rejected,

§ 9:11
subjective measure, §§ 9:2, 9:12,

9:17
tortious breach of contract

distinguished, § 9:12

FORMS
Answers presenting a�rmative defen-

ses and avoidances of �rst-party
insurer and of third-party insurer,
App 7

Caution in using, § 1:3
See also CHECKLISTS
Complaints for �rst-party insurer and

third-party insurer bad faith, App
6

Defense counsel's letter summarizing
agreement or understanding with
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FORMS—Cont’d
counsel for third-party claimant,
§ 8:10

First-party insured's reminder letter
summarizing claim history,
§ 9:22

First-party insurer's nonwaiver letter,
App 9

Guiding principles for primary and
excess insurance companies, App
8

Initial letter from liability insurer to
insured, App 1

Initial letter from provided defense
counsel to insured, App 2

Insured's letters o�ering cooperation
to �rst-party insurer, §§ 9:20, 9:22
to third-party insurer, § 4:2

Jury instructions, § 3:2
Letter from insurer or from provided

defense counsel informing third-
party insured of progress of case,
App 5

Letter from third-party insurer or
provided defense counsel in
response to demand letter, App 4

Settlement demand letter from third-
party claimant to insurer, App 3

FRAUD AND
MISREPRESENTATION

Admission of liability by insured not
fraud or collusion, when, § 5:31

Bad faith in settlement by third-party
insurer

applicability to additional or sepa-
rate conduct of insurer,
§§ 3:17, 3:25, 3:74

defense available to insurer, conduct
of insured as, §§ 4:6, 5:4, 5:12,
5:15, 5:21, 5:31

evidence admissible in bad faith
action, § 3:25

inapplicable as basis under majority
view, § 3:25

minority view, § 3:25
negligence, incompatibility with,

§ 3:26
relation to, §§ 3:25, 3:74

FRAUD AND
MISREPRESENTATION
—Cont’d

Conduct of third-party insured's
defense, relation to, §§ 3:88, 5:47

Duty to provide defense under third-
party policy, relation to, §§ 3:59,
5:29

Encouragement alone to third-party
claimant not fraud or collusion,
§ 5:24

Excess carrier, conduct of insured
available as defense, § 5:21

First-party insurer, extracontractual
liability of

defense of insurer, §§ 9:18, 9:19
separate cause of action for

additional conduct, §§ 9:3, 9:8,
9:10, 9:17

tort of �rst-party insurer bad faith,
relation to, § 9:10

Good or bad faith by insured, relation
to, §§ 5:21, 5:31, 5:47, 7:29

FRAUDULENT JOINDER
See REMOVAL AND REMAND

G

GARNISHMENT
Rights of insureds to bring excess

actions, §§ 7:2, 7:3

GENERAL BUSINESS PRACTICE
Generally, §§ 3:28, 3:63, 3:92, 7:13,

9:14

GOOD FAITH
Generally, § 3:66, Ch 14
Conduct of third-party's insured's

defense, inapplicability to, § 3:71
E�ects on insurance law in Anglo-

Commonwealth jurisdictions,
§ 2:10

First-party insurer's duty to pay, split
of authority concerning bad faith
in, §§ 9:3, 9:5

See also DUTY TO PAY OF FIRST-
PARTY INSURER; FIRST-
PARTY INSURANCE

Litigation and Prevention of Insurer Bad Faith

Index-22



GOOD FAITH—Cont’d
Settlement conduct of third-party

insurer, circumstances concerning
degree of damages generally most

important, § 3:37-3:44
�duciary. See FIDUCIARY

DUTIES; SETTLEMENT BY
THIRD-PARTY INSURER

trends in recent decisions, § 3:41
Third-party insurer's duty to defend,

inapplicability to, §§ 3:51, 3:56
See also DEFENSE OF INSURED

UNDER THIRD-PARTY
POLICY

See also IMPLIED COVENANT OF
GOOD FAITH AND FAIR
DEALING

H

HMO
Generally, §§ 9:1, 9:12, 11:17, 11:18

HURRICANE DEDUCTIBLE, § 11:21

I

IMMUNITIES, §§ 5:1, 7:5, 7:6, 9:8,
11:11

IMPLIED CONSENT
Defense to extracontractual liability.

See COMPARATIVE
NEGLIGENCE

Evidentiary uses and e�ects of, §§ 5:6,
5:43

IMPLIED COVENANT OF GOOD
FAITH AND FAIR DEALING

Breach a question of fact, §§ 3:1, 3:27
Conditions of personal satisfaction,

§§ 2:5, 3:23
Con�dential relations generally, § 3:33
Consequential damages, relation to

doctrine of, §§ 2:2-2:10, 3:1,
3:23, 9:8, 9:12

Contracts other than insurance, §§ 2:1-
2:9, 9:3

Discharge from employment, § 2:6
Fiduciary relationships, §§ 2:2, 3:33
See also FIDUCIARY DUTIES

IMPLIED COVENANT OF GOOD
FAITH AND FAIR DEALING
—Cont’d

Insurance contracts generally, §§ 1:1,
3:23, 9:3, Ch 14

Insurer bad faith damages, potential
e�ects on breach of the implied
covenant under any contract,
§§ 2:9, 9:8, 9:12

Liability insurance. See THIRD-
PARTY INSURANCE

Miscellaneous examples, §§ 2:9, 9:3
Requirements contracts, §§ 2:3, 3:23
Third-party insurance. See THIRD-

PARTY INSURANCE

INADEQUATE CONDUCT OF
INSURED'S DEFENSE

See DEFENSE OF INSURED
UNDER THIRD-PARTY
POLICY

INCREASED HAZARD CLAUSE
De�ned, §§ 11:1, 11:6
See also FIRST-PARTY INSUR-

ANCE

INDEMNIFICATION
See INDEMNITY

INDEMNITY
Contractual

cause of action for extracontractual
liability, excess insurer versus
primary insurer, § 7:10

cause of action for extracontractual
liability, primary insurer versus
excess insurer, § 7:22

defenses to extracontractual liability
action against insurers under
doctrine of, § 7:30

Implied
cause of action for extracontractual

liability, excess insurer versus
primary insurer, § 7:11

cause of action for extracontractual
liability, primary insurer versus
excess insurer, § 7:22

defenses to extracontractual liability
actions against insurers under
doctrine of, § 7:30

doctrine explained, § 7:11
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INDEMNITY—Cont’d
Implied—Cont’d

reimbursement, comparison with,
§ 7:18

INFORMING THE INSURED
At request of insured or of insured's

counsel, § 3:8
Checklists. See CHECKLISTS
Consent of insured, when necessary,

§ 3:4
Duty owed to all insureds, §§ 3:3, 3:10
Financial status of insured, interplay

with, §§ 3:18, 3:43
First-party insurer. See FIRST-PARTY

INSURANCE
Guiding principles once adopted by

American Bar Association, § 3:8
Provided defense counsel, §§ 3:3,

3:70, 3:100, Apps 2-5
See also PROVIDED OR RETAINED

DEFENSE COUNSEL
Statutory penalties, relation to, § 3:28
Third-party insurer

claim or suit, § 4:2
conduct of insured's defense,

§§ 3:69, 3:70, 3:100, App 5
consequential and other

extracontractual damages, rela-
tion to insurer's liability for,
§§ 3:8, 3:43, 3:54, 3:55

contribution by insured or excess
insurer, §§ 3:8, 3:10, 3:12,
3:49, 5:21

demands and o�ers, §§ 3:10, 3:15,
3:49, 8:6, Apps 3, 4

discovery, §§ 3:9, 3:11, 3:69, App 5
duty to provide defense to insured,

§§ 3:10, 3:54, 3:57, 3:69,
3:100, App 1

evaluations of liability and damages,
§§ 3:8, 3:11, 8:6, Apps 1, 2

extent of duty, §§ 3:6, 3:70
�duciary duty, §§ 3:8, 3:10, 3:49
insured's separate counsel at

insured's own expense, right to
retain, §§ 3:7, 3:10, 3:11, App
1

investigation, §§ 3:8, 3:11

INFORMING THE INSURED
—Cont’d

Third-party insurer—Cont’d
punitive damages coverage

disclaimer, § 3:10
relation to insurer's defenses in

extracontractual liability action,
§§ 5:21, 5:42

reservations of rights, §§ 3:4, 3:10,
3:54, 3:55, App 1

settlement, §§ 3:3-3:10, 3:43, 3:49,
3:100, 5:21, 8:6

Understandable language, necessity of,
§§ 3:3, 3:4, 3:8, 3:10, 3:11

INJURED CLAIMANT
See THIRD-PARTY CLAIMANT

INSUREDS
Assertions of need for insurer good

faith, role of
�rst-party, §§ 9:20-9:22
third-party, §§ 3:41, 3:97-3:99

Consent
defense against third-party's claim,

when necessary to, § 3:4
proof of, §§ 3:11, 3:99, 5:17
settlement by primary insurer of

third-party's claim, §§ 3:20,
5:3

Contribution, desire to preserve rights
of, §§ 3:20, 3:43, 5:19

Control over settlement. See PRIDE
PROVISION

De�ned generally, § 3:3
Duty of good faith by insured, mean-

ing of, § 5:12
First-party insurer, degree of insured's

damages and injuries related to
extracontractual liability of,
§§ 9:2, 9:3, 9:5, 9:7, 9:12

First-party insurer, duties owed to
cooperation, no generalized duty of,

§§ 10:2, 10:3, 11:7
notice of loss, §§ 9:6, 9:21, 10:3
proof of loss, §§ 9:6, 9:21, 10:3
substantial compliance only,

§§ 10:2, 11:1, 11:9
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INSUREDS—Cont’d
Hold harmless agreement or release

given to insurer concerning
extracontractual liability

evidentiary uses and e�ects of,
§§ 5:5, 5:17

when ine�ective, §§ 4:4, 5:4
Liability to third-party claimant, neces-

sity of, §§ 3:50, 3:64
Malpractice claim against provided

defense counsel, §§ 3:70, 3:82
Personal characteristics considered by

third-party insurer in settlement
breach of good faith duties of

insurer, questions of fact as to,
§ 3:15

excess insurance, §§ 3:10, 3:12,
3:18-3:20

�nancial status, §§ 3:18-3:20, 3:25,
5:19

permitted or required, §§ 3:10, 3:12,
3:18, 3:43

prohibited, §§ 3:13, 3:18, 3:19,
3:25, 5:19

race, §§ 3:18, 3:19
religion, §§ 3:18, 3:19
reputation, § 3:18
sexual preferences, §§ 3:18, 3:19

Reasonable expectations, doctrine of.
See DEFENSE OF INSURED
UNDER THIRD-PARTY
POLICY; DUTY TO PAY OF
FIRST-PARTY INSURER;
SETTLEMENT BY THIRD-
PARTY INSURER

Reimbursement of third-party insurer
for defense fees and costs, § 3:6

Solvency or insolvency of insured,
general relation to
extracontractual liability of
insurer, §§ 5:19, 5:34, 5:53

Third-party claimant, duties owed to,
§ 4:8-4:11

Third-party insurer, duties owed to
activation of, §§ 4:2, 4:5, 4:7
attendance at trial, § 5:24
defense, control by insurer of,

§§ 3:11, 4:2, 4:4, 5:29
depositions and discovery, §§ 4:3,

5:6, 5:24

INSUREDS—Cont’d
Third-party insurer, duties owed to

—Cont’d
excess insurer, § 4:1
implied, §§ 4:1, 4:7, 5:12
insured's best interest, §§ 4:1, 4:6,

4:7, 4:10
investigation, §§ 4:5, 5:6
notice, §§ 5:24, 7:28
policy provisions, §§ 4:1, 4:2, 4:5
records, opening up, § 4:7
settlement, control by insurer,

§§ 3:32, 4:2
statements, § 4:6
truth, §§ 4:3-4:6, 5:39
underlying insurance, maintenance

of, §§ 6:3, 7:15
Third-party insurer's good faith duties

owed exclusively to insured at
common law, §§ 3:2, 3:45

INTEREST
See COMPENSATORY DAMAGES;

CONSEQUENTIAL DAMAGES

INTERPLEADER, § 3:45

INTERROGATORIES
Extracontractual liability actions, use

in
independently gained knowledge by

�rst-party insurer of claim or
loss, § 11:12

obtain missing claim information
from insured, § 12:5

standard practices of �rst-party
insurer, § 9:14

See also DISCOVERY IN
INSURER BAD FAITH
ACTIONS

Insured, duty of, § 4:3
Objections and framing answers

responsibility of provided defense
counsel, § 4:3

INVESTIGATION BY
THIRD-PARTY INSURER

Appraisal and inspection by �rst-party
insurer, judicial confusion with,
§ 9:6

Checklists. See CHECKLISTS
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INVESTIGATION BY
THIRD-PARTY INSURER
—Cont’d

Conduct of third-party insured's
defense, relation to, § 3:101

Consequential and other
extracontractual damages, relation
to third-party insurer's liability
for, §§ 3:27, 3:36-3:44, 3:101

Duty owed exclusively to insured by
third-party insurer at common
law, § 3:2

Duty to defend under third-party
policy, relation to, § 3:54

Evaluation of liability and damages by
third-party insurer, relation to,
§§ 3:2, 3:8, 3:33, 3:43

Fiduciary duty, § 3:33
Jury instructions, § 3:2
Objective standard, § 3:2
Settlement by third-party insurer, rela-

tion to, §§ 3:2, 3:25, 3:43, 3:101
Statutory penalties, relation to, § 3:28
See also UNFAIR ACTS AND PRAC-

TICES STATUTES
Witness interviews, § 3:2

J

JUDGMENT AGAINST
THIRD-PARTY INSURED IN
EXCESS OF POLICY LIMIT

Comparison to size of o�ers, eviden-
tiary e�ects of, § 3:16

Damage, proof of in insurer bad faith
action, § 3:50

Foreseeability of, breach of duty to
defend and, § 3:64

Judgment rule, §§ 3:50, 5:19
Payment rule abolished, § 5:19
Unnecessary to cause of action for

extracontractual damages, when,
§ 3:50

JUDGMENT RULE
See SETTLEMENT BY THIRD-

PARTY INSURED

JURY INSTRUCTIONS IN ACTIONS
FOR INSURER BAD FAITH

First-party insurer, § 9:6

JURY INSTRUCTIONS IN ACTIONS
FOR INSURER BAD FAITH
—Cont’d

Settlement by third-party insurer, § 3:2

K

‘‘KNOWN LOSS,’’ §§ 5:21, 5:24

L

LIABILITY INSURANCE
See THIRD-PARTY INSURANCE

LIFE, HEALTH, AND DISABILITY
INSURANCE, §§ 9:1, 9:5

LIMITATIONS
Abatement, relation to, § 5:20
Accrual of cause of action for

extracontractual liability
against �rst-party insurer under

common law, § 11:15
against �rst-party insurer under stat-

ute, § 11:15
against third-party insurer at com-

mon law, §§ 5:20, 5:54, 7:26,
13:4

against third-party insurer under
statute, § 5:20

Judgment rule, § 5:20
Limitations statutes applicable to

actions at common law
against �rst-party insurer, § 11:15
against third-party insurer, §§ 5:20,

5:35, 5:54, 7:26
Limitations statutes applicable to statu-

tory actions
against �rst-party insurer, § 11:15
against third-party insurer, § 5:20

Payment rule, § 5:20
Policy provisions, limitation period

under
generally, §§ 11:1, 11:2, 11:15
estoppel or waiver by �rst-party

insurer, proof of, §§ 11:3,
11:10, 11:15

extracontractual liability, relation of
breach to, § 11:10

Settlement by third-party insured,
application to, § 5:20
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LIMITATIONS—Cont’d
Tolling, §§ 7:26, 11:3

LITIGATION CONDUCT
Evidence of, admissibility, § 9:6

LOAN RECEIPT AGREEMENT
Defenses of excess liability insurer,

e�ect on, § 3:50
De�ned, § 3:20
Settlement by primary insurer, role in,

§ 3:20
Settlement by third-party insured, use

in, §§ 3:20, 3:50
See also SETTLEMENT BY THIRD-

PARTY INSURED

M

MEDIATION, §§ 8:19, 12:19

MISREPRESENTATION
See FRAUD AND MISREPRESEN-

TATION

MITIGATION OF DAMAGES
Defense in action for third-party

insurer's extracontractual
liability, §§ 4:2, 5:8, 5:28

Explained, §§ 5:8, 5:28

MORTGAGE INSURANCE
De�ned, § 3:111
Fiduciary duties, when, § 3:111

MULTIPLE INSUREDS
Aggregate limits de�ned, § 4:9
Checklists. See CHECKLISTS
Contribution to settlement by insureds,

§ 3:49
Defense of third-party insured,

insurer's duty of
each insurer's duty separate and

distinct, § 3:47
foreseeable claim, § 3:48
separate and distinct as to each

insured, § 3:47
First-party insurance, cases of,

§§ 11:1, 11:13
Good faith settlement, third-party

insurer's duties concerning
generally, §§ 3:20, 3:47

MULTIPLE INSUREDS—Cont’d
Good faith settlement, third-party

insurer's duties concerning
—Cont’d

discretion, § 3:47
�duciary liability, e�ects on,

§§ 3:46, 3:48, 3:49
foreseeable claim, § 3:48
pleading breach, § 3:20
proof of breach, §§ 3:46, 3:47, 3:49

Multiple claims situations
distinguished, § 3:47

See also SETTLEMENT BY THIRD-
PARTY INSURER

Release. See RELEASE OF THIRD-
PARTY INSURED

Targeted defendants, § 3:20

MUNICIPAL BONDS
Bond insurance, no need, § 3:110
De�ned, § 3:110

N

NEGLIGENCE
Evidence, admissibility and e�ects of,

§§ 3:28, 3:66, 3:71, 3:81, 3:85,
9:6, 9:9

First-party insurer, when basis of
extracontractual liability of, § 9:9

Inadequate conduct of third-party
insured's defense as basis for
insurer's extracontractual
liability, §§ 3:66, 3:71, 3:81,
3:82, 3:86, 3:88, 3:90, 3:93

Settlement duties of third-party
insurer, relation to, §§ 3:26, 3:71,
3:85

Wrongful denial of defense to insured
under third-party policy, inap-
plicability to, § 3:57

NONDELEGABLE DUTY
Defense of insured under third-party

policy, §§ 4:4, 7:30
See also DEFENSE OF INSURED

UNDER THIRD-PARTY
POLICY

De�ned, § 3:70
Extracontractual liability of third-party

insurer, relation to, §§ 3:69, 3:70,
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NONDELEGABLE DUTY—Cont’d
3:101, 4:4, 5:3, 5:11, 5:42, 5:48,
7:7, 7:22, 7:30

Fiduciary duties, relation to, § 7:7
See also FIDUCIARY DUTIES
Release given by insured, when inef-

fective as to third-party insurer's
defense and settlement, § 4:4

NONWAIVER AGREEMENTS
Conduct of defense of insured under

third-party policy, relation to,
§ 5:50

Consequential and other
extracontractual damages, e�ect
on, § 13:10

Coverage of �rst-party insurer, relation
to, § 11:3

Declaratory relief actions, relation to,
§§ 3:5, 3:100, 5:50

Defenses to coverage, e�ect on,
§§ 3:60, 5:50

See also COVERAGE; RESERVA-
TIONS OF RIGHTS

De�ned, § 3:60
Duty to provide defense under third-

party policy, relation to, §§ 3:60,
3:100

Example cited, § 11:3
Public policy favoring, § 3:60
Settlement duties of third-party

insurer, relation to, §§ 3:100,
3:101

NOTICE: POLICY PROVISION
De�ned, § 5:24
Extracontractual liability actions

against insurers, relation to defen-
ses in

�rst-party insurer, §§ 9:6, 9:18, 11:9
third-party insurer, § 5:24

First-party insurer, relation to
extracontractual liability of, § 9:6

NOTICE: STATUTE, §§ 3:30, 9:21

O

OFFERS
Demands, e�ects of, §§ 3:10, 3:12,

3:14, 3:15

OFFERS—Cont’d
See also DEMANDS
Duty to make, when third-party insurer

has, § 3:16
See also SETTLEMENT BY THIRD-

PARTY INSURER
Informing the insured, third-party

insurer's duty of, § 3:10
See also INFORMING THE

INSURED

OPTIONS CONTRACTS, § 2:4

OTHER INSURANCE
Escape clause, de�ned and e�ects of,

§ 6:2
Excess coverage, §§ 5:21, 6:2, 6:3,

7:11
See also EXCESS INSURERS AND

INSURANCE POLICIES
Extracontractual liability of insurers

generally, relation to, § 5:55
Other insurance clause, de�ned and

e�ects of, § 6:2
Settlement consideration by third-party

insurer, prohibition of, § 3:19

‘‘OUT-OF-NETWORK’’ MEDICAL
CARE

Reasonable and customary charge,
how determined, § 9:30

P

PAYMENT OF CLAIMS
Part payment, First Party, § 3:106
Part payment, Third Party, § 3:106

PENALTIES
See STATUTES

PERSONAL AND SEPARATE
COUNSEL OF INSURED

Comparative abilities of provided
defense counsel, e�ect of,
§§ 3:67, 4:4

Conduct giving rise to defense by
insurer in action for
extracontractual liability, §§ 5:11,
5:27, 5:46

Consequential and other
extracontractual damages, relation
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PERSONAL AND SEPARATE
COUNSEL OF INSURED
—Cont’d

to, §§ 3:64, 3:99, 5:11, 5:46
Defense, conduct of, §§ 3:11, 3:55,

3:64, 4:4, 5:11, 5:46
Informing the insured, triggering third-

party insurer's duty, § 3:8
Insured's duties to insurer, relation to,

§§ 4:6, 4:7
Prevention of insurer bad faith, e�ects

on, § 3:11
Proof of insurer bad faith, e�ects on,

§§ 3:11, 3:55, 3:99, 5:11, 5:46
Restrictions on

law and equity, imposed by,
§§ 3:11, 4:4

policy, § 3:11
Right to retain, §§ 3:7, 3:10, 3:11
Settlement by insured, relation to,

§§ 3:50, 3:55

POLICY DEFENSES
See COVERAGE; DISCLOSURE OF

COVERAGE

POLICY LIMITS
Aggregate, §§ 3:45, 3:47
Consequential and other

extracontractual damages, histori-
cal relation to, § 2:10

Damages and liability, interplay with
damages great, §§ 3:37, 3:39, 3:41,

3:43
damages small, §§ 3:38, 3:40, 3:42,

3:44
liability great, §§ 3:37, 3:38, 3:41,

3:42
liability small, §§ 3:39, 3:40, 3:43,

3:44
recent trend of bad faith decisions,

§ 3:41
Disclosure. See DISCLOSURE OF

COVERAGE
Informing the insured, interplay with,

§ 3:43
See also INFORMING THE

INSURED
Liability of insurers for

extracontractual damages, e�ect

POLICY LIMITS—Cont’d
on, §§ 3:21, 3:36-3:44, 8:8

Multiple claimants, discretion of
insurer

payment by �rst-party insurer,
§§ 11:1, 11:13

settlement by third-party insurer,
§ 3:45

Multiple insureds settlement and
defense by third-party insurer,
§§ 3:47-3:49

Per occurrence, per person, § 3:47
Settlement o�er required to equal,

when, § 3:14
Size

demands, relation to, § 3:10
good faith settlement duties of third-

party insurer, relation to,
§§ 3:1, 3:16, 3:17, 3:20, 3:36-
3:44, 8:8

large, § 3:37-3:40
small, § 3:41-3:44

Standards governing third-party
insurer's settlement conduct,
e�ect on, §§ 3:1, 3:45, 8:8

PREEMPTION
Common law, relation to, §§ 9:16,

13:1
Elements of the doctrine, §§ 3:29,

9:15, 9:16
Emotional distress damages, § 13:8
First-party insurers, extracontractual

liability of, §§ 9:7, 9:15, 9:16,
11:13, 13:1

Implied statutory cause of action, rela-
tion to, §§ 3:63, 3:98, 7:6, 9:7,
9:15, 9:16

Punitive damages, §§ 13:15, 13:16,
13:18

Third-party insurers, extracontractual
liability of, §§ 3:29, 13:1, 13:8

PREMATURITY
Generally, §§ 5:1, 11:1

PRIDE PROVISION
Contractual basis of insurer's liability

to insured, §§ 3:1, 5:3
De�ned, § 3:1
Duties of insured under, § 5:3
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PRIDE PROVISION—Cont’d
Revocation of consent, §§ 3:98, 3:99,

5:5
Third-party insurer, relation to

good faith duties generally, §§ 3:98,
3:99, 5:3

settlement, §§ 3:1, 3:98, 5:3

PRIMA FACIE CASE
Attorney-client privilege and work

product immunity, relation to
defeating assertions of, § 12:8

See also BURDENS OF PROOF
De�ned, §§ 3:50, 12:8

PRIMARY INSURERS AND
INSURANCE POLICIES

Bad faith by excess carrier, e�ects of,
§ 7:19

Bad faith in settlement under third-
party policy

defense to nonpaying excess insurer
in extracontractual liability
action, inapplicability of,
§ 5:22

excess insurance, e�ects of and rela-
tion to, §§ 3:13, 3:14, 3:16,
3:18, 3:19, 3:43, 5:3, 5:13, 6:1,
6:4, 6:5, App 8

subrogation rights of excess insurer,
§§ 3:45, 7:9

Defense of insured under third-party
policy

primary duty, §§ 6:1, 6:2, 6:5, 6:9
termination, e�ects of excess insur-

ance on, § 6:8
Defenses to extracontractual liability

actions brought by concurrent and
excess insurers and reinsurers,
§§ 7:26, 7:27

De�ned, § 6:1
Distinctions from excess insurance in

third-party insurance, § 7:14
Duties to excess insurers, when,

§§ 6:4, 6:7, 7:30, App 8
Liability insurer's guiding principles,

§§ 6:5-6:7, App 8
Settlement, primary responsibility for,

§ 6:5, App 8

PRIMARY INSURERS AND
INSURANCE POLICIES
—Cont’d

Settlement arrangements, e�ects on
insurer liability of various

covenant not to sue coupled with a
reservation against other insur-
ance excess insurer, §§ 3:20,
5:13, 5:21, 5:22, 5:48

covenant not to sue coupled with a
reservation against pure or true
excess insurer, §§ 4:1, 5:13-
5:15, 5:21, 5:22, 5:48, 7:24

excess insurer and insured protected,
underlying policies left at risk,
§ 3:20

primary policy only, left at risk,
§§ 3:50, 5:13

two or more primary policies, gen-
eral and unconditional release
of insured and one or more but
not all insurers, §§ 3:50, 5:13,
5:21

PRIVILEGE LOGS, §§ 8:5, 8:6, 12:5,
12:17

PROOF OF LOSS
De�ned, § 10:6
Evaluating liability and payment, role

in, §§ 9:4-9:6, 9:20, 10:6, 11:9
Extracontractual liability of �rst-party

insurer, relation to, §§ 9:5, 9:6,
10:4, 10:6, 11:9

Form required, §§ 9:5, 10:6
Payment, touchstone for, § 9:20
Recommendations regarding, § 9:24,

App 9
See also STATUTES, UNFAIR ACTS

AND PRACTICES STATUTES
Statutory penalties, relation to,

§§ 3:28, 10:4
Waiver and estoppel concerning,

when, § 11:2

PROPERTY INSURANCE, § 9:1

PROTECTIVE MAINTENANCE
CLAUSE

De�ned, § 11:6
See also FIRST-PARTY INSUR-

ANCE
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PROVIDED OR RETAINED
DEFENSE COUNSEL

Agents of insurer, §§ 3:43, 3:70, 3:71,
3:82, 3:83, 4:3, 4:4, 5:46

Attorney-client privilege and work
product quali�ed immunity of
insured, responsibility for asser-
tions of, § 4:3

Checklists. See CHECKLISTS
Competence generally, required degree

of, § 3:67
Conspiracy, liability to insured or

third-party claimant for, § 3:82
Discovery, claimed errors in, §§ 3:75,

4:3, 4:4
Ethical duties to insured, §§ 3:70,

5:10, App 2
Evidence of advice admissible in

action for extracontractual
liability of insurer, §§ 5:10, 5:17,
5:27

Files essential to defense against
actions for extracontractual
liability of insurer, § 5:17

Files essential to excess insurers,
access to, § 6:5

Ignorance of policy limits, e�ect of,
§ 3:17

Incompetence as basis for insurer's
extracontractual liability, absence
of cases concerning, § 3:67

Independent contractor status,
miniscule authority favoring,
§§ 3:70, 3:71, 5:37

Inform the insured, duty to, §§ 3:3,
3:70, 3:100, Apps 2-5

Legal malpractice liability
to excess insurer, § 6:9
to insured, §§ 3:70, 3:82, 5:10
to third-party insurer, §§ 3:70, 3:82,

5:9, 5:27, 5:38
Negligence as basis for insurer's

extracontractual liability, §§ 3:71,
3:72, 3:82, 3:83, 5:10, 5:27, 5:37

Objective standards of performance,
§ 4:4

Preparation of insured and other wit-
nesses for deposition, §§ 3:73,
3:75, 4:3

PROVIDED OR RETAINED
DEFENSE COUNSEL—Cont’d

Third-party insurer, working relation-
ship with, §§ 3:70, 3:100, 5:27,
5:38

PUNITIVE DAMAGES
Awards, examples of sizes of, §§ 9:14,

13:15, 13:18
Contract law, limited by, §§ 9:2, 9:13
Extracontractual liability of �rst-party

insurer, role in, §§ 9:2, 9:13
Prompt payment statutes, violation of

by �rst-party insurer, §§ 9:14,
13:15, 13:16

Refusal to furnish insured with copy of
policy, relevance of, § 8:3

Standards for imposition
generally, §§ 9:23, 13:15, Apps 6, 7
bad faith in settlement by third-party

insurer, distinct from, § 3:24
negligence in defense of insured by

third-party insurer, § 13:15
tort of �rst-party insurer bad faith,

distinct from, §§ 9:2, 13:15
wrongful refusal to defend third-

party insured, lack of cases
concerning, § 13:15

Statutes, imposition under generally,
§§ 13:15, 13:16

See also PREEMPTION; STATUTES;
UNFAIR ACTS AND PRAC-
TICES STATUTES

Tortious breach of contract, relation to,
§ 3:24

Q

QUASI CONTRACT
See EQUITY

R

REASONABLE EXPECTATIONS OF
INSURED

See DEFENSE OF INSURED
UNDER THIRD-PARTY
POLICY; DUTY TO PAY OF
FIRST-PARTY INSURER;
SETTLEMENT BY THIRD-
PARTY INSURER
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RECOUPMENT AND
RESTITUTION

See EQUITY

REFUSAL TO DEFEND
Claim against insured, § 3:52
Wrongful refusal, generally, § 5:23

REGULATORS
Discovery by, § 12:21

REIMBURSEMENT
Basis for extracontractual damages

action against insurer, §§ 7:18,
7:22

Defenses in extracontractual liability
actions against insurers under
doctrine of, §§ 7:18, 7:22, 7:30

Doctrine explained, §§ 3:6, 7:18

REINSURANCE
Ceding insurer, de�ned, § 6:10
Contractual indemnity, potential

application to, § 7:10
De�ned, §§ 6:10, 7:23
Extracontractual liability of reinsurers

defenses, § 7:25
�rst-party situations, §§ 9:7, 12:13
third-party situations, §§ 6:10, 6:11,

7:10, 7:23, 7:25, 8:13
Origins, § 6:10
Third-party insurer's settlement duties,

e�ect on, §§ 3:16, 6:11, 7:28,
8:13

Unfair claims handling statutes, inap-
plicability of, §§ 6:11, 7:25

RELEASE
Generally, § 3:105
Defense, § 11:20

RELEASE OF THIRD-PARTY
INSURED

Contribution action against insured,
e�ect of potential for, § 3:48

Contribution action of insured, relation
to preservation of, §§ 3:20, 3:43

Covenants not to execute or sue,
§§ 3:20, 5:13, 7:24

Excess insurance, e�ect on, §§ 3:20,
5:13, 7:24

Foreseeable claim, § 3:48

RELEASE OF THIRD-PARTY
INSURED—Cont’d

Good faith settlement duty of third-
party insurer, §§ 3:20, 3:46, 3:48

Multiple insureds, § 3:48

REMOVAL
Generally, §§ 3:15, 3:18

REMOVAL AND REMAND, §§ 3:95,
5:57, 11:23

REQUESTS FOR ADMISSION, § 4:3

REQUESTS FOR PRODUCTION
Attorney fee bills of counsel, §§ 8:5,

8:7
Defense and settlement respecting

claims of third-party against
insured

insured, duty of, § 4:3
objections and framing responses

responsibility of provided
defense counsel, § 4:3

Discovery in extracontractual liability
actions against third-party insur-
ers

claims �les. See DISCOVERY IN
INSURER BAD FAITH
ACTIONS; FILES OF
INSURER

claims handling practices, § 8:8
provided defense counsel, �les of,

§ 8:7
trial transcript, § 8:2

Insurance policy, §§ 8:1, 8:3

REQUIREMENTS CONTRACTS,
§ 2:3

RESCISSION, § 9:29

RESERVATIONS OF RIGHTS
Conduct of defense of third-party

insured, relation to, § 5:50
Consequential and other

extracontractual damages, e�ect
of, §§ 13:10, 13:13

Coverage defenses, §§ 3:4, 5:25
De�ned, § 3:4
Duty to provide defense under third-

party policy, relation to, §§ 3:55,
3:60, 3:100, 4:4, 5:25
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RESERVATIONS OF RIGHTS
—Cont’d

Forms, Apps 1, 9
Insured, duty to inform, §§ 3:4, 3:54,

3:55
See also INFORMING THE

INSURED
Policy defenses, §§ 3:4, 5:25
Punitive damages, as to, §§ 3:4, 3:8
Pure or true excess carrier, use by,

§ 5:15
Rejection by insured, e�ect of,

§§ 3:11, 3:99, 4:4
Requirements, § 3:4
Settlement duties under third-party

policy, relation to, §§ 3:4, 3:101,
5:15

RESERVES, § 8:6
Discovery of, First Party claims,

§ 12:16
Discovery of, Third Party claims, § 8:6

RETROSPECTIVE PREMIUM
POLICIES

Generally, §§ 3:95, 11:14

S

SATISFIED INSURED
Defense, viability, §§ 3:99, 5:3-5:5

SELF-INSURED RETENTIONS
Generally, § 3:105
De�ned, § 3:108
Duties of good faith and fair dealing

by policyholder, when, § 3:108
E�ects on duties of good faith and fair

dealing by insurance company,
§ 3:108

Provisions, § 3:108

SETOFF
Equitable seto�. See EQUITY
Pleading and proof recommended as

defense in action for
extracontractual liability of third-
party insurer, § 5:9

SETTLEMENT
Estimates of claim, informing insured,

§ 3:8

SETTLEMENT—Cont’d
Excess liability, circumstances for,

§ 3:37
See FIRST-PARTY INSURANCE,

INSURED; THIRD-PARTY
CLAIMANT; THIRD-PARTY
INSURANCE

SETTLEMENT BY THIRD-PARTY
INSURED

Accrual and limitations, relation to,
§ 5:20

See also LIMITATIONS
Conditions precedent generally, § 3:50
Con�dentiality, when void, § 3:107
Consent judgment, § 3:50
Contribution by insured

missed opportunity, e�ect on bad
faith cause of action, §§ 3:8,
3:10, 3:12, 3:99, 5:13, 5:19

pleading and proof, §§ 3:8, 3:10,
3:12

presumptions, §§ 3:10, 3:12, 5:25
Declaratory relief actions, relation to,

§ 3:50
See also DECLARATORY RELIEF

ACTIONS
Defense to action for third-party

insurer bad faith, §§ 3:34, 5:3,
5:9, 5:21, 5:22, 5:24, 5:29

Duty to settle
when, § 5:3
when not, §§ 5:21, 5:28

Evidence and proof
adjudication of insured's liability as

condition precedent, con�ict
over, § 3:50

presumption of insurer bad faith,
§§ 3:10, 3:12, 3:50, 3:64, 5:25

prima facie case, § 3:12: See also
PRIMA FACIE CASE

requirements, §§ 3:8, 3:12, 3:13,
3:50, 5:9, 5:29, 5:45: See also
BURDENS OF PROOF

Extracontractual liability generally,
relation to, Ch 14

Good faith duties, insurer's breach of
condition precedent, §§ 3:5, 3:13,

3:50, 5:9, 5:45
history, § 2:10
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SETTLEMENT BY THIRD-PARTY
INSURED—Cont’d

Judgment in excess of policy limits,
evidentiary distinction from
settlement by insured, § 3:50

Judgment rule, §§ 3:50, 5:19
Loan receipt agreement, § 3:50
Part payment, when, § 3:106
Payment rule abolished, § 5:19
Presuit, § 3:50
Pure or true excess insurer, settlement

within underlying limits not a
duty owed to, § 5:21

Reasonableness, requirement of,
§§ 3:50, 3:99, 5:9, 5:21, 5:29,
5:45

Restrictions, §§ 3:2, 3:3
Settlement arrangements, e�ects on

insurer liability of various
covenant not to sue coupled with a

reservation against other insur-
ance excess carrier, §§ 3:20,
5:13, 5:21, 5:22, 5:48

covenant not to sue coupled with a
reservation against pure excess
carrier, §§ 4:1, 5:13-5:15, 5:21,
5:22, 5:48, 7:24

excess insurer and insured protected,
underlying policies left at risk,
§ 3:20

primary policy only, left at risk,
§§ 3:50, 5:13

two or more primary policies, gen-
eral and unconditional release
of insured and one or more but
not all primary insurers,
§§ 3:50, 5:13, 5:21

SETTLEMENT BY THIRD-PARTY
INSURER

Absolute duty to attempt, minority
view imposing, § 3:49

Appeals. See APPEALS
Breach of contract. See

CONTRACTUAL BASES OF
INSURER BAD FAITH

Checklists. See CHECKLISTS
Conduct of insured's defense

distinguished, § 3:101

SETTLEMENT BY THIRD-PARTY
INSURER—Cont’d

See also DEFENSE OF INSURED
UNDER THIRD-PARTY
POLICY

Consent of insured to settlement
generally, §§ 3:11, 3:99, 5:4, 5:5,

5:17
excess policy left at risk, § 3:20
pride provisions. See PRIDE PRO-

VISION
Consequential and other

extracontractual damages for bad
faith

generally, § 3:1
highest frequency of awards, cir-

cumstances giving rise to,
§§ 3:37, 3:41

lowest frequency of awards, circum-
stances giving rise to, §§ 3:39,
3:42, 3:43

most number of decided cases, cir-
cumstances giving rise to,
§ 3:41

smallest number of decided cases,
circumstances giving rise to,
§§ 3:38, 3:40, 3:42, 3:44

Counsel, when required to consider
advice of, §§ 3:15, 3:41, 3:45,
3:46, 5:10

Damages, liability and limits, interplay
among, §§ 3:36-3:44, 3:49, 3:101

Damages great but no bad faith, when,
§ 3:43

Damages small, no bad faith cases
when, §§ 3:38, 3:40, 3:42, 3:44

Defense costs, supposed role of, § 3:36
Demands, e�ect of, §§ 3:10, 3:12,

3:14-3:16, 5:19
See also DEMANDS
Duty to defend distinguished, §§ 3:52,

3:101, App 8
Excess liability actions generally

evidence of settlement negotiations,
§ 3:37

form answer presenting a�rmative
defenses and avoidances, App
7

form complaint, App 6
Fault. See FAULT
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SETTLEMENT BY THIRD-PARTY
INSURER—Cont’d

Forms. See FORMS
Good faith, third-party insurer's duty

of
activation, §§ 3:1, 3:10, 3:12, 3:14,

3:21, 3:33
assertions by insured of need for

good faith, e�ects of, § 3:98
breach, time of, §§ 3:1, 3:13, 3:37
contribution by insured or excess

carrier, duty to inform of right,
§ 3:12

counterclaim of insured, duty to
obtain insured's consent to
settle, § 3:20

duty to defend, relation to, § 3:64
duty to defend distinguished, § 3:50
evidence of insured's fraud and mis-

representation admissible in
bad faith action, § 3:25

evidence of settlement negotiations,
§ 3:37

excess insurance, breach by
consideration of, §§ 3:16, 3:19

excess insurance, proper
consideration of, §§ 3:10, 3:12,
3:20, App 8

�duciary, § 3:31-3:35: See also
FIDUCIARY DUTIES

�nancial status of insured, breach by
consideration of, §§ 3:18-3:20,
3:25

history and origins, §§ 2:10, 3:1,
3:21, 3:33

insistence on contribution by insured
or excess carrier, breach by,
§ 3:13, App 8

limits, when required to disclose,
§ 3:17: See also
DISCLOSURE OF COVER-
AGE

multiple claimants, breach by insis-
tence on settling all claims of,
§ 3:45

multiple claimants, breach by rush
to exhaust limits, §§ 3:45, 3:46

multiple claimants, discretion in
settlement, §§ 3:45, 3:47

SETTLEMENT BY THIRD-PARTY
INSURER—Cont’d

Good faith, third-party insurer's duty
of—Cont’d

multiple claimants, interpleader not
required among, § 3:45

negligence admissible on
extracontractual liability for
breach, evidence of, §§ 3:26,
3:66, 3:71

o�er, § 3:16
owed to insured, § 7:1
race, religion, and sexual prefer-

ences of insured, breach by
consideration of, §§ 3:18, 3:19

reasonable expectations of insured,
§§ 7:28, 9:4

reinsurance, breach by consideration
of, §§ 3:16, 6:11, 7:28, 8:13

release of insured from underlying
claim, §§ 3:20, 3:48, 3:49

Hold harmless agreement or release of
insurer from extracontractual
liability

evidentiary uses and e�ects of,
§§ 5:5, 5:17

when ine�ective, §§ 4:4, 5:4, 7:24
Insured's liability, role of, § 3:1
Interpleader, § 3:45
Investigation, relation to, §§ 3:2, 3:33,

8:6
See also INVESTIGATION BY

THIRD-PARTY INSURER
Liability insurer's guiding principles,

§§ 6:5-6:7, App 8
Limits, role of, §§ 3:1, 3:14, 4:8, 4:9,

8:8
See also POLICY LIMITS
Merits of third-party's claim, §§ 5:17,

5:52
Negligence. See NEGLIGENCE
Negotiations, experience of, §§ 3:15,

4:11
O�ers

review by independent counsel,
defense of, § 5:7

when duty to make, §§ 3:49, 5:19
Part payment, when, § 3:106
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SETTLEMENT BY THIRD-PARTY
INSURER—Cont’d

Reliance on independent advice,
defense of, §§ 5:7, 5:10, 5:44

Settlement pools among multiple
claimants or defendants, §§ 3:16,
3:45

Standards governing
generally, §§ 3:1, 3:100, Ch 14,

App 8
�duciary, §§ 3:25, 3:31-3:35, 3:48,

3:71: See also FIDUCIARY
DUTIES

misrepresentation, §§ 3:25, 3:30:
See also UNFAIR ACTS AND
PRACTICES STATUTES

more exacting after excess verdict or
judgment, §§ 3:78, 3:80

objective, §§ 3:2, 3:16, 3:19, 3:46,
3:48, 3:100, 3:101

question of fact, §§ 3:1, 3:15, 3:27,
3:45, 3:48, 3:71

Strict liability in tort. See STRICT
LIABILITY

Time limits on demands, e�ect of,
§ 3:15

See also DEMANDS
Tortious breach of contract. See also

TORTIOUS BREACH OF
CONTRACT

SEVERANCE
Generally, § 11:2

SPOLIATION
Generally, § 2:7

STANDARDS OF CONDUCT
Breach of contract, § 9:13
Expert witnesses in actions for insurer

bad faith, §§ 3:1, 3:2, 3:75, 5:7,
5:17, 8:5, 8:17, 9:4, 9:6, 9:9,
9:13, 9:17, 11:3, 11:17, 12:18

STANDARDS OF PROOF IN
EXTRACONTRACTUAL
DAMAGES ACTIONS

Clear and convincing proof
claim of �rst-party insured, lack of

authority applying, § 9:19
claim of third-party insured,

§§ 3:96, 5:25

STANDARDS OF PROOF IN
EXTRACONTRACTUAL
DAMAGES ACTIONS—Cont’d

Clear and convincing proof—Cont’d
defenses of �rst-party insurer,

§§ 9:19, 11:12
defenses of third-party insurer,

§ 3:96
Preponderance of the evidence

claim of �rst-party insured, § 9:19
claim of third-party insured, § 3:96
defenses of �rst-party insurer, § 9:19
defenses of third-party insurer,

§ 3:96

STATUTES
Causes of action

express generally, §§ 3:63, 7:4, 7:5,
9:14, 9:21

implied generally, §§ 3:63, 7:5, 7:6,
9:15, 9:16

preemption. See PREEMPTION
Claims handling acts and practices.

See UNFAIR ACTS AND
PRACTICES STATUTES

Common law
derogation of, §§ 3:28, 3:38
statutory interpretation, role in,

§§ 3:38, 3:63, 7:6, 13:11
Direct action

de�ned, §§ 7:1, 7:3, 7:5
rights of insured, §§ 7:4, 7:5
third-party claimant versus insurer,

§§ 3:45, 7:1, 7:3, 7:5
Fault. See FAULT
National association of insurance com-

missioners’ model statutes and
regulations, §§ 3:28, 3:63, 3:92,
7:5, 7:6, 7:13, 9:14

Statutory causes of action, �rst-party
insurance

generally, §§ 7:6, 9:14, 9:23
express, §§ 9:14, 9:21
implied, §§ 9:15, 9:16
penalties or prompt payment

statutes, elements of cause of
action under, §§ 9:3, 9:14,
9:23, 10:4

punitive damages, § 9:14

Litigation and Prevention of Insurer Bad Faith
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STATUTES—Cont’d
Statutory causes of action, third-party

insurance
express, duty to defend, § 3:63
express, settlement, §§ 7:4, 7:5
implied, conduct of defense, §§ 7:5,

7:6, 7:13
implied, duty to defend, §§ 3:63,

7:5, 7:6, 7:13
implied, settlement, §§ 7:5, 7:6,

7:13
multiple claimants, § 3:45

Unfair acts and practices. See
UNFAIR ACTS AND PRAC-
TICES STATUTES

STAY OF EXECUTION
Defenses, obtaining stay of execution,

§ 3:81

STIPULATIONS
By insured with third-party claimant,

§§ 3:50, 5:13
By insurer with �rst-party insured and

counsel, § 11:14
By insurer with third-party claimant

and counsel, § 3:74

STRICT LIABILITY
Care, relation to exercise of, § 3:89
Common law contribution, relation to,

§§ 7:13, 7:22
See also COMMON LAW CONTRI-

BUTION; FAULT
Conduct of third-party insured's

defense, inapplicability to,
§§ 3:89, 3:93

Duty to provide defense under third-
party policy, inapplicability to,
§ 3:60

First-party insurer, inapplicability to,
§§ 9:5, 9:11

Investigation duties of third-party
insurer, inapplicability to, § 3:2

Settlement duties of third-party
insurer, inapplicability to

as matter of law, § 3:27
factually, §§ 3:11, 3:13-3:15, 3:27,

3:49, 7:3
Statutory penalties, inapplicability to,

§ 3:38

SUBPRIME CREDIT CRISIS
E�ects on bond insurance, § 3:110
E�ects on insurance generally, § 3:110

SUBROGATION
Clean hands, e�ect of doctrine of,

§ 11:10
See also CLEAN HANDS MAXIM;

EQUITY
Defenses to extracontractual liability

actions against insurers under
doctrine of, §§ 7:26, 7:30, 11:10

De�ned, § 7:9
Doctrine explained, §§ 7:9, 7:14, 7:21
Duty of third-party insurer to

subrogated party identical to duty
owed to insured, §§ 3:45, 6:8,
7:9, 7:21

Enforcing primary insurer's duty of
good faith to insured, excess car-
riers’ chosen method of, §§ 6:4,
7:7, 7:9

Insured of another insurer, rights of,
§ 13:24

Primary insurer versus excess insurer,
§§ 7:21, 13:27

Rights of �rst-party insured, § 9:1

SUPPLEMENTARY PAYMENTS
PROVISION

Generally, § 13:11
Interest, § 13:11

SWORN STATEMENTS, §§ 10:3,
10:4, 11:2, 11:8, App 9

T

THEFT COVERAGE, § 9:1

THIRD-PARTY BENEFICIARY
Cause of action for extracontractual

liability against insurers under
doctrine of, §§ 7:15, 7:22, 9:1,
13:27

Defenses to extracontractual liability
actions brought against insurers
under doctrine of, § 7:30

De�ned, § 7:3
Doctrine explained, §§ 7:3, 7:15
Third-party claimant

against excess insurer, § 7:3
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THIRD-PARTY BENEFICIARY
—Cont’d

Third-party claimant—Cont’d
against primary insurer, §§ 5:12, 7:3

THIRD-PARTY CLAIMANTS
Absence of bad faith cases when dam-

ages and injuries small, §§ 3:38,
3:40, 3:42, 3:44

Defenses against extracontractual
liability actions brought by,
§ 7:24

Good faith to insured, third-party
insurer's duty of

damages and injuries, e�ects of,
§§ 3:1, 3:2, 3:14, 3:37, 3:39,
3:41-3:44, 3:49, 3:50

time limits on demands, e�ect of,
§ 3:15

Implied statutory causes of action,
§§ 3:63, 7:5, 7:6

Interpleader not required, § 3:45
Investigate, no independent cause of

action for breach of insurer's duty
to, § 3:2

Liability of insureds, e�ects on settle-
ment duties of insurer, §§ 3:1,
3:14, 3:41

Multiple claimants
bad faith in settlement, e�ect on,

§§ 3:41, 3:45
discretion of third-party insurer in

settlement among, §§ 3:45,
3:47

no good faith duties owed directly
to, § 3:45

statutory causes of action, § 3:45
No duty of good faith owed directly by

insurer at common law, §§ 3:45,
3:74, 3:77, 7:24

Role de�ned, § 7:1
Statutory causes of action, express. See

STATUTES; UNFAIR ACTS
AND PRACTICES STATUTES

THIRD-PARTY INSURANCE
Bodily injury liability insurance,

de�ned, § 3:112
Control over defense and settlement,

§§ 3:1, 3:3, 3:11, 3:33
De�ned, §§ 3:1, 7:1

THIRD-PARTY INSURANCE
—Cont’d

First-party insurance, comparison with,
§ 9:4

Good faith, liability insurer's duties of
history, § 2:10
implied covenant, § 3:1: See also

DEFENSE OF INSURED
UNDER THIRD-PARTY
POLICY; FIDUCIARY
DUTIES; INVESTIGATION
BY THIRD-PARTY
INSURER; SETTLEMENT
BY THIRD-PARTY
INSURER

Occurrence, de�ned, § 3:112
Property damage liability insurance,

de�ned, § 3:112
Purpose, §§ 3:1, 9:4
Regulation by statute, § 3:28
See also PREEMPTION; STATUTES;

UNFAIR ACTS AND PRAC-
TICES STATUTES

TITLE INSURANCE
Abstention raised, § 11:1
As �rst-party insurance, § 9:1

TORTIOUS BREACH OF
CONTRACT

Generally, §§ 3:24, 3:61, 3:91
Explained, §§ 3:24, 3:91
First-party insurer, relation to

extracontractual liability of,
§ 9:12

Inadequate conduct of third-party
insured's defense, relation to,
§ 3:91

Punitive damages, relation to, §§ 3:24,
3:91

Settlement, inapplicability to third-
party insurer's breach of good
faith duties, § 3:24

Wrongful refusal to defend third-party
insured, § 3:61

TRADE PRACTICES OF INSURERS
Evidence in extracontractual liability

actions, §§ 9:6, 9:17, 11:3
See also DISCOVERY IN ACTIONS

FOR INSURER BAD FAITH;
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TRADE PRACTICES OF INSURERS
—Cont’d

UNFAIR ACTS AND PRAC-
TICES STATUTES

U

UNFAIR ACTS AND PRACTICES
STATUTES

Claims handling and settlement by
third-party insurers

a�rm or deny coverage, §§ 3:28,
7:5

communications with insured,
§§ 3:28, 7:5, 7:13

compelling litigation by o�ering
substantially less than recovery
by insured, § 7:5

disclosure of policy provisions,
§ 3:28

investigation, §§ 3:28, 7:5
liability reasonably clear, §§ 3:28,

5:7, 6:11, 7:5, 7:25
misrepresentation, §§ 3:25, 3:28,

7:5
reservations of rights, § 3:4: See

also RESERVATIONS OF
RIGHTS

settlement on basis of altered
application, §§ 7:5, 7:13

standards, failure to adopt, §§ 3:28,
7:5, 8:8

Common law
derogation of, §§ 3:28, 7:6
statutory interpretation, relation to,

§§ 3:4, 3:63, 7:6, 13:13
Common law contribution, relation to

availability of cause of action
under, § 7:13

Deceptive practice de�ned, § 9:14
Duty to defend insured under third-

party policy
communications and information,

§§ 3:63, 3:92: See also
INFORMING THE INSURED

coverage, reasonable time to a�rm
or deny, § 3:63: See also
COVERAGE

investigation, standards for, §§ 3:63,
3:92, 8:8: See also CLAIMS

UNFAIR ACTS AND PRACTICES
STATUTES—Cont’d

Duty to defend insured under third-
party policy—Cont’d

HANDLING PROCEDURES;
TRADE PRACTICES OF
INSURERS

Extracontractual and consequential
damages, statutory causes of
action for

express, §§ 3:63, 7:4, 7:5, 9:14
implied, §§ 3:63, 7:5, 7:6, 7:13,

9:15, 9:16
First-party causes of action, §§ 7:6,

9:6, 9:14-9:16, 11:13, 12:10
Frequency, requirement of, §§ 3:28,

3:63, 3:92, 8:8, 9:14, 9:23
General business practice

proof, §§ 3:28, 3:63, 3:92, 7:13,
9:14, 12:10

requirement, §§ 3:28, 3:63, 7:5,
7:13, 8:8, 9:14, 9:23

Immunities, §§ 7:5, 7:6, 11:13
Inadequate conduct of insured's

defense, § 3:92
See also DEFENSE OF INSURED

UNDER THIRD-PARTY
POLICY

Insured's assertions of need for insurer
good faith, requirement of, § 3:98

Limits, failure to disclose, § 3:17
National association of insurance com-

missioners’ model statutes and
regulations, §§ 3:28, 3:63, 3:92,
7:5, 7:6, 7:13, 9:14

Negligence, when evidence admis-
sible, § 9:6

Penalties and regulation, §§ 3:28, 9:14
Provided defense counsel, personal

liability for conspiracy to violate,
§ 3:82

Reinsurers, inapplicability to, §§ 6:11,
7:25

Third-party claimants
statutory causes of action, express,

§§ 7:4, 7:5
statutory causes of action, implied,

§§ 3:63, 7:5, 7:6
statutory causes of action, multiple

claimants and, § 3:45
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UNFAIR ACTS AND PRACTICES
STATUTES—Cont’d

Unfair practice de�ned, §§ 3:28, 9:14

UNFAIR DEALING
See DEFENSE OF INSURED

UNDER THIRD-PARTY
POLICY; EQUITY; FIRST-
PARTY INSURANCE; GOOD
FAITH; IMPLIED COVENANT
OF GOOD FAITH AND FAIR
DEALING; SETTLEMENT BY
THIRD-PARTY INSURER;
STATUTES; UNFAIR ACTS
AND PRACTICES STATUTES

UNINSURED MOTORIST
COVERAGE, §§ 9:1, 9:3, 9:8,
9:16

UNINSURED/UNDERINSURED
MOTORIST COVERAGE

Substituted settlement payment, § 9:8
‘‘Underinsured motorist coverage’’

(‘‘UIM’’), de�ned, § 9:8

V

VENUE
Defense in action for insurer

extracontractual liability, §§ 5:1,
11:1

W

WAIVER
Coverage defenses

generally, §§ 5:15, 5:25, 10:2, 11:2,
11:3

refusal of insured to accept, e�ect
of, § 3:11: See also COVER-
AGE; DEFENSE OF
INSURED UNDER THIRD-
PARTY POLICY

De�ned, §§ 5:13, 11:2
Demand for good faith and o�er of

cooperation by �rst-party insured,
e�ects of, § 9:22

Election of remedies as species of,
§ 5:13

Facts, dependent on, §§ 5:15, 11:2

WAIVER—Cont’d
First-party insurer, by, §§ 11:2, 11:3,

11:8, 11:15
Insured, role of letters to, § 11:3, App

9
Insured under �rst-party policy, by,

§ 11:14
Policy defenses

generally, §§ 5:15, 5:25, 10:2, 11:2,
11:3

cooperation of insured, § 5:15
refusal of insured to accept, e�ect

of, § 3:11
repudiation, relation to contract doc-

trine of, § 5:25: See also
COVERAGE; DEFENSE OF
INSURED UNDER THIRD-
PARTY POLICY

Pure excess carrier's underlying limits
requirement, e�ects of, §§ 5:13-
5:15, 5:48

Repudiation, relation to contract doc-
trine of, § 5:25

Reservations of rights, e�ects on and
of, §§ 3:4, 5:25

See also DECLARATORY RELIEF
ACTIONS; NONWAIVER
AGREEMENTS; RESERVA-
TIONS OF RIGHTS

Third-party claimant, by, § 5:13
Third-party insurer, by

control of defense and settlement,
§§ 3:50, 5:15, 5:50

delay in denying or disclaiming,
§§ 5:15, 5:25

generally, due to bad faith of
insurer, § 7:26

releases, relation to, § 5:13

WITNESSES IN ACTIONS FOR
INSURER BAD FAITH

Adjusters, § 8:2
Counsel for codefendants in underly-

ing action, § 5:17
Expert witnesses. See EXPERT WIT-

NESSES IN ACTIONS FOR
INSURER BAD FAITH

House counsel, §§ 3:45, 11:4, 12:8
Insureds, §§ 3:37, 3:99, 5:5, 5:17, 8:5
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WITNESSES IN ACTIONS FOR
INSURER BAD FAITH—Cont’d

Insured's personal and separate
counsel, §§ 3:11, 5:17

Provided or retained defense counsel,
§§ 3:25, 3:43, 3:71, 5:7, 5:17,
8:2, 8:5, 8:17

Third-party claimant, § 5:17
Third-party claimant, counsel for,

§§ 3:43, 5:17, 5:18, 8:17

WITNESS INTERVIEWS
See DISCOVERY IN INSURER BAD

FAITH ACTIONS; INVESTIGA-
TION BY THIRD-PARTY
INSURER; WORK PRODUCT
DOCTRINE IN ACTION FOR
INSURER BAD FAITH

WORKER'S COMPENSATION
INSURANCE

Immunity of carrier to extracontractual
liability

generally, §§ 5:1, 7:5, 7:6, 11:13,
11:14

exceptions, §§ 9:8, 11:14
Liens held by third-party insurer, e�ect

on settlement duties, § 3:16

WORK PRODUCT DOCTRINE IN
ACTION FOR INSURER BAD
FAITH

Actions against �rst-party insurers
generally, §§ 12:5, 12:6
claims �les, § 12:5
counsel, §§ 12:6, 12:12

WORK PRODUCT DOCTRINE IN
ACTION FOR INSURER BAD
FAITH—Cont’d

Actions against �rst-party insurers
—Cont’d

home o�ce �les, § 12:6
in camera inspections, §§ 12:6, 12:8
reinsurers, materials forwarded to,

§ 12:13
Actions against third-party insurers

adjusters, testimony of, §§ 8:2, 8:6
claims �les, §§ 8:2, 8:5, 8:6
counsel generally, §§ 8:2, 8:7
counsel representing insurer in

underlying action, §§ 8:7, 8:12
house counsel, § 8:5
independent counsel, results of

review by, §§ 5:7, 8:7
insured, statements of, § 8:2
other primary insurers, communica-

tions with, § 8:11
provided or retained defense

counsel, §§ 8:2, 8:5-8:7
reinsurers, § 8:13
true excess carriers, communications

with, § 8:12
witnesses, statements of, § 8:2

Application to discovery by insurers,
§§ 8:14-8:17, 12:8

See also ATTORNEY-CLIENT PRIV-
ILEGE IN ACTION FOR
INSURER BAD FAITH

WRONGFUL DISCHARGE, § 2:6
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