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[IaBAERTHCTH NOPUBHEIN KEaCaThCi BB CBOHUXD KYPCAX® H
PYEOBOICTBAX® OUWHXTH BOIPOCOBE: TeOpin mpasa. ME cuATaeMb
BY:RBEHNME cabioBars uxs npuybpy HacroAiumit mepsuil BHIOYCED
Hamero KypCa pPHMCEaro mpasa O0BHMAETD BueleHle H YYeHie
00h OCHOBHHX® NPABOBHXD® HOHATIAXSG, T.-e. ydUemle O KOpAju-
9eCRUXD HOPMAXH (TakB HA3. IPABO Bb OOBEKTHBHOM® CMHCIE) &
yueHie 0 IOPHJIHYECKHXT OTHOMICHIAXD H 0OPHINIECKHXD HHCTUTY-
Tax® (Tak® HA3. TPaBO BB CYOBLEKTHBHOMB CMECIB).

Morgser, no0y&EJIaloulle HACH OCTAHABIMBATBECA HA ITHXD
00mMHUXD BOOPOCAXD, AIA BCAKALO0, 3HAKOMAr0 Cb NOJO0EEHIEMD
HXE BB CcoppeMeRHOH JOKTpHED, TOXRHE OHTH BeChbMa NOHATHHE.
DOIpOCH 3TH BB HACTOALIEe BPEMA BHOBL NPHBICEANTH KD cedb
BceoOmee BEHMagEie. OmuBIeanoe 00CYAIeHIe HXD BB AuTepaTyph
BHI3BAI0 EpaifiHee pasHoolpasie w mecTpoTy B3rIAI0BE. IIpH aToM®
sa nocibymee Bpems Bce ph3ue BAUMHAITH BHIBATATHCA TeOpiw,
IHTAOMIACA DOCTPOMTH ydYeHie 0 Tpasb Ha YACTO CYOBEETHBI-
cruyeckoit ocHork. CaMbuMB XapaETEepPHEIND NpOAbIeHleM® Epaii-
HUXDH CYOBEKTHBHCTHYECEHX® TeHJEeHIiHt asigercd BopbiAmad
ncuxoiorayeckad Teopia mpasa mpod. J. I. Ilerpamunkaro,
KOTOPHE CYIHOCTH BCBXT OCHOBHEIXG JABIEHI IIpaBa CBOJHUTD
KB 9UNCTO BEYTPERUEMB, mCAXHIECEWME mponeccaMt. IIpu Taruxs
YCIOBIAXE TPYAHO, €CIM He HEBO3MOMHO, 000fTHCH BB 00MEMB
kypeh Gess yrasamia colcrsemHOR TOuRW 3pBHIA, colcTBEeHRAro
B3IAJA HA YIOMHAHYTHE OCHOBHHE BOIPOCLI IIPAaBa.
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Mu He oTpHIaeM® BaKHALO 3HAYEeHlA ICHXOJIOTHYECEHX'D
Jarroposs BB cepd mpaBoBmx® ABIlerlii Mu oZHARE0 103BO-
ageNs cedb 1yvaTh, ur0e OeHTPD TAKecrH He Bb Huxb. llpu
mocTpoenid oduleii Teoply npasa HAI0 HCXOJHTH HE OTH BHY-
TPEHHHX'D, CYOBEETHBEHXD, & 015 BASWEAXD, 00BEKTHBBHXD JaH-
BEX5. DB® 9acTHOCTH, MH IpHIAENT OCHOBHOE JHAYEHIE JBYMB
MOMEHTaMD: 9T0, CH OIHOH CTOPOHH, KOHRPETHHA EU3HEHHES
OTHOWIER1A, BB KOTOPHA MH BCTYDAEMD IPYIE CB IPYIOME H Cb
OEPYARAOMIME HACH TpejMeTaMu BEBMHATO Mipa, ¢B Apyroi
CTOPORH — a0CTDAKTHLE THOE OTHOUIEHIH, KOTOPEIMH peryiu-
PYIOTCA YHOMAHYTHA Ru3HEHHHA OTHOWeHIA. Toymad Qopuyiu-
POBEA H CTPOrOe pasrpaHuyeHie TUXD IBYXD HOHATIH Ha HAWD
B3r1A1B MOKETH CO3JaTh Hajlewsnlil 0asuchs JJad TOCTDOenid
yueHif 00% OCHOBHHIXH IPABOBHXDL MOHATIAXS.

TaroBe Bammy HCXOIEMA NOJOKeRd. Paspuriio HXE® mOCBi-
IMeEs HACr0AWil mepsnit BHOYCKD Rypca. PhMCEOe MPaBo Iaert
BAMB OpA 3TOMB OOraTHi KOMKDETHHE MaTepials [ HIIO-
CTPalid YCTAHABIHBACMHXT BAMH O0WMHXDB NOJOKEHIH.

Bropoi#t BRIYCRB® EypcR, BEINYAHOMiE BL ce0B 0CTAIbALLI
Y9enla o6mel yacty, M HalBeMcA BHIYCTHTH BB Teuemie mLiabm-
HATO e Toja.
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BBEIEHIE

§ 1.

00beETs HPHIHICCKHXs HAYES H BB UACTHOCTH JOTMEL
IIpaBa..

fIsnenia dwexopbueckaro oO0me&HTIA, COCTABIAOMIA Ipef-
MEeTHh H3YYeHid CONAJIbHHXD HAYED, CJAATAIOTCA H3E OE3KOHEd-
HAr0 pAZA COCYMECTBYOIHXB M CMBHAIOMHUXE APYIS APYra OTHO-
menili, B> EOTOPHA .JI0OKM BCTYDAKTE IPYI's CB APYIOMB H CB
OEPYHAIOMHEME HXD NpPEIMETAMH [IIA JOCTHREHIA THX® HiIH
UEHXFE ubaeli. JTH OTHOIIEHlA BHpamaioTcA BO BEB BB m3Bber-
HOMB, COeOE(AIECEOMT TOBEJEHIH 3aMHETEPECOBAHHEIXD JHI'B.
BoibmaHCTBO 9THXD OTHONmIERi HOCHTH MACCOBHH XaparTeps,
NepioguIecku IOBTOPAETCA M BHIABAETCA BE M3BBCTHHA THIHAY-
BEA fopys. OHO M DOBATHO: OXWBAKOBHA IPHYEHL BCErJa MO-
poEal0Ts ofHHAROBHA mocabrcreid. IlockoIrky ofmee cocTos-
Hie JaHHOH CONiaJBHON CpejH, HHTEPECH H MOTPESHOCTH Yie-
HOBB ed, Ch OJHOH CTODOHE, CHOCOGE M CpPEZCTBA YIOBIETBOpE-
Hif uXB, B IPYro#f CTOPOHH, OCTAlOTCA HeusMEHHRIMH, IOCTOJIBEY
OoTxbIPHNA BOBEPETHEA NPOABICHIA DTOf Cpefll H BB YACTHOCTH
NOBeJeHIe 3aHHTEPECOBAHHHXD JIANE OyAyTs HMETH TeHEeANio
noBTopAThCA. 1lpw 9TOME BeckMa PaHO Y&Ee o6ocobGagrorca aBb
IPYUOE IOBTOPHHXH MACCOBHXB OTHOIIEHif: OXHM H3B HHXD
npio6pbTaloTs XapaETeph HOPMAILHHXB, REIATeIbHHXE, COOT-
pbTeTBylOmMEe mOBejeHie BSAMHTEPECOBAHBHXE JHNG, & BMECTS

1
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¢k THMB M CAMEA OTHONIEHIA IpHSHAKWTCA O0IecTseHEO Nbie-
cooOpasEnMu (Hamp. pasiniaNd TAOHYEEA QopME o0MBEHA OJars,
TUNHYEEA (OPME I[0Jb30BaHIS H pacmopAmeHis Oraramm, mOxLy-
yaomid HauMemoBamie CYOBEETHBHEIXB IDaBB); Jpyria, Ha-
NPOTHBS, CYATANTICA HEHOPMAJbHHMH, HeIOMYCTHMHMH, COOTBET-
creylomee wmoBefeHie, a pyMberbk ¢b TEMB M caMEA OTHOmeniA
NPU3HAOTCA OOMECTBEHHO BPEJHEIMH ¥ BHI3HBAI0TS MPOTUBS CeOH
npuaATie #3BBCTHHXE penpeccBHEXD MEPD (HADp. pasTHYRLIC
CHOCOON IAIMeHiA M®HSHU, NPHCBOCHIA ,TyHUXB‘ OIaTB M T. I ).

Bv cBasE ¢3 9THMD CEIAJHBAETCA H3BBCTHAA CHCTCMA IIPA-
BAID MIH HOPM'B, EOTODHA, BB 3aBACHMOCTH OTH CTENEHH pas-
BHTIA JAEHON COMIaJbHOM CpEJH M CTEIEHH BAKHOCTH, KOTOPAML
IPHAAETCA MOATERAMAMS OTHOIIEHIAME, Jn00 mpaAMO (opMy.TH-
pyoTcd ®H 00BABIANTCA 0043aTEJBHBIMH CO CTODOHEI IIOJIC:KA-
MHAXE COLIAIBHEIXBH 4BTOPHTETOBB, JH00 CHJIALLIBAIOTCA IrOMMAMO
yuacrida ®X®, Oxarogapd curb npemeieHTa H OPHBLIYEH, Cb Ka-
ROBRIMH MOMEHTAMH CO BpeMeHeMT accoulupyercd cosHanle o0~
3ATEIFHOCTH BB HOJIEKAMEXTE CIyYaaxT® u3BhCTHALO IOBejenid
A PeryiupyoOuaXs ero IpPaBHI.

3w comocraBieria 5TEXD HPABMIB WIM HOPMB MH YCMa-
TPHBAEMB, Kakld EMEHHO OTHOLIEHId, IPH KABHXD VCIOBIAXE H
BbL KaROMB 00BenMB ¢® Toukm 3pbmia JaBmEOfi comlalbHON Cpejn
Bb JAHHOE BpeMA IPHU3HAKTCA HOPMAJIBPHEMH, 00miecTBeHAO-IEIC-
c000pasHLIME, EAKLA, HADPOTHBH CUATAKTCA AHOMAJBHEIMHU, 001[e-
CTBEHEO BPeIHEIMH.

Br pesyisrard cosgaerca BecbMa BaJKHOE pasiuvie MEEXY
DEANVHBIMU, KOHKPEMHHIMU  JICUSHENHBIMA OMHOULEHIAMY  (BATID.
EOHEPETHOH Eymiedl - npojamedt, sarrodenHOH Mexmay A u B,
EOHEDETHHMB OpPaBOM® IOJB30BAHIA, IPEIOCTABICHBEME A OT-
HOCHTEJbHO JAHHAro O00BeKTa co CTOPoHw B m T. 1.) u abcmpaxm-
HOLMU  MURAMU  OTRHOULEHIL, AMEHYEMEIMH, IOCEOJBEY COOTBET-
CTBYWINiA OTHOmMEHLA upiobpbramTs opuInueckoe sHaveHie, npH-
BHAKTCA WDHAYIECEH CYUIECTBEHHEIMHE, —I0PUOUUCCKUMU UNCM YU~
mymamy (TaRs HAND. ME TOBOPEMBD 06 WHCTHTYTH Rymnam mpo-
Jamn, MBEE,— 005 mECTATYTH COGCTBEHHOCTH, Y3YPPYRTA H T. 1.).

Beaxoe pearpnoe, KOHEDETHOE HSHEHHOE OTHONIERIe, EAES
MH y#®e 3aMBTHIH, BHDAmaeTci B0 BHS BbL H3BBCTHOMD cmemm-
$uueckOMT NOBeJeHiW, BB COBEDNIGHIM WIR HeCOBEpIICHIE H3-
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sBeTHRXB JBHCTBIE CO CTOPOHE pPEaNsHHXB CYOBERTOBT HAXB
peaibHEyMu  o0pesTamMu. Hum o wems nogoOmOMB, pasymbercd,
.He MOKeTs OHTH pBum B® npuyBEerin KB a0CTPAaETHREME TH-
maMP OTHOLIeHIH, KOTOpHE HMEHHO INDEJCTABIAITS 0000 He
peaJbHEA BeIMYHHH, & JHOIb MECIAMHEA KOMOHEAIIM 00mMeECTBeH-
HHXB DIEMEBTOBS. RamIuit Takolt alCTpaETHEHE TADE M BB 4aCT-
HOCTH RABEJHH OpHIHYECRI HHCTUTYTE CJIaraeTci JHNE HIB
paia HOPMT, KOTOPHSA YEA3HBATH, NOPH BAJIHIHOCTH EKAEAXD
ycaopift, KAEKAXD NPHSHAEOBH uSBBCTHATO poja ABATEIBHOCTH
paspBmaercd, npejnucHBaeTCA HIM BO3OpaHAETCA, B KOTODHA
BT YACTHOCTH, BB IPUMEHEHIH ®H OTHOMIEHIAMS, IPH3HABAEMHMT
obumecTBeEH0 mBIecoo0pa3HEIMHU, VEA3HBaWTB: BO-1-XB, T Mo-
MEHTH, T8 IpUSHAEH, IDH KOTOPHXE JaHHOE OTHONIEHIe TpH-
SHAETCA BOBHHEMIEMB (Hamp. KYIIA-IPOJARA BOSHHEAETH CB
MOMEHTA COIJAINeHIA OTBOCHTEIBbHO Tosapa H I'BHE, Opaso cob-
CTBEHHOCTH BO3HHEAETH CH MOMEHTA Nepejayd Bemu ¥ T. IL);
BO-2-XB, TH MOMEHTH, TB DpH3HARH, KOTODPHE OOperbIAnTS
o0seMB H cofep:mamie ero (Eamp. MPojaBens MOEeTH TpeboBaThH
yoaaTH WWEHH, DOEYIMUES MO®ETs Tpe6oBaTh meperayd To-
Bapa,—COOCTBeHHUES HMBers mo ofmeMy upaBnay O0e3KOHTPOIB-
HOE TpPaBO IOJH30BAHIA W PACHOpAMmEBiA cBoeit Beupo, ysypyk-
. TYaph MOAKETH MOJB30BATHCA BEMBI0 H M3BIACKATH LO0XOLH H3D Hed,
HO He MOKEETH OTYYRIATH W He JIOMEKEHD YXYIATH €e, H T. I.),
HAEOHEN'H, BB-3-XB, TH MOMEHTH, TpPM HAIAYHOCTH EOTOPHXD
IaBHOE OTHOmEHIe CYATAETCA NPERPATABIIHMCA.

pagTnueckoe COOTHOMEHIe MeEJy KEOHEDETHEIMH KH3HEH-
HEIMA OTHOINEH1AMHA ¥ a0CTPAKTHHMH THIAMU OTHOIIEHIH CBOJUTCA
EB TOMY, 4TO 5TH alcTpakTEHe THOH uHIx ToYRbe mpusEARH,
yCTaHABIABAEMEE HMH, CIVHATH EPUTEpIAMH JId TAED HaSHB.
OPAIAIECRON EBaJM(PHEANIN HEWIHEHAKXB OTHOIIEHIH: BB CAMOMD
xbrb, JaEHOE EOHEpETHOE OTHOMEHle, HANp. JaHHHE JOrOBOPE,
XapaETepHsYeTCA EAED EYNAA-IPOJama HIM HAeMB A T. A. Bb
3aBHCAMOCTH OTFH TOT0, IPHSHAEH KAKOr0 alCTpaRTHATO THIA
Bb HeMB BCTpBuaborcs. J10 myBers TO HpakTHIECKoe SHAUYeHIe,
910 B JalbEbiimeM® KRB JaHEOMY OTHOmIEH10 TpUMBHALTCA
HODME, VCTAHOBACHHHSA JJIA OTHOMEHI# JZAHHEATO THIOA.

Pasinuesie EOBEDETHHXD HHUSHEHHENXD OTHOMEHIH 1 a6CTPakT-
HEXD THIOBF OTHOIIEHI# HMEBETTH HE TOJIBEO OXHO IPARTHIECEOE,

1*
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HO W BECBMA BaZkBoe Teopernueckoe sHavemie. Jbi0 BB TOMB,
9T0 Eakb TH, TAK® W Jpyrie MOryT® CIVEATH 003€xmMoMs camo-
CMOAMEAVHAL0 HAYUHaL0 u3candosanis, [IOCKOJIBPEY MHE H3yYaeMB
KOBEDETHHA MASHEHHHA OTHOIIEHiA, MH ONHCHBAaEMB H 0000-
IMaeMb pPealbHEd MEHSHEHHHA #ABIER1d M IPOIECCH, AHAIA3H-
PyYEM® ODHYEHE, IOPOJMBIIIA HXB, M MOCIBICTBIA, HMH BE3BAH~
HHg. —[[0CKOIREY ME H3yyaeM® a0CTpAKTEHE THOH OTHONIEHIH,
MH OUHCHBAEMD H 4HAJIASHDYEMB He TO, 4T0 Ha camoms Jbak
IPOUCXOZATS HIU IPOM30ILIO, & TO, UTO CB IHOUKU 3PWHIA JaH-
HOU COULQAHOU Cpedvl, BB CMHCIE 7106€0eHis 3aUBTEPECOBABHRXD
JACTHHXE JANG, HIX TEXT® HIM HHEXH OPraHOBE BJIACTH, IIPH
TAHEHXD VCIOBIAX® CYMTAETCA HOPMAJIHPHEIMB, UTO OBHIAETCH
OTs HTHXD IANG, YTO JONKHO HIA MOKETH, (HO MOEETH H He)
ORTH COBEDPIIEHO WMHA, HIM HA0G0pOTH, COBEpINEHie Yero moxte-
HBAMEME JHOAMH CUHTAETCA HEHODMAIBPEHEMT, HEJIONYCTHMHME,
9T0 He A0ARHO (HO TEMB He Membe MOmers) GHTH COBEPUICHO
HTHMH UYACTHHIMH JANAMA H OPPHOIANIBEEIME OprasaMH.

K3 wucay wayrs, usyuaiouurs ne peassHbla HUSHEHHIA ABAC-
HiA, @ abcmpaxmuvie Munsl, HApady Ccd HOPMAMUGHON MU0
NPUHAOACHCAMS U HAYKY K0pudueckid. Bb 9acTHOCTH, HCTOpiA
IIpaBa H3YYaeTh CMBHY DNPABOBHXE® HHCTATYTOBH BO BpeMeHH
(pamp. cubmy oTyBABHEXB (OpPMB COOCTBEHHOCTH,33J0Ta H T. 1.
BB CHCTeME pyccEaro HIM PAMCEALO MIM HMHOTO KaKOTO-HHOYZH
IpaBa); JOIMA IPaBa AHAIMBHPYETH HTH NPABOBEE HHCTHTYTH
BB TOND BHAB, Bb KAKOMB OHM IpPEACTABIAIOTCA IpPH JAHEHXD
yeaoBiaxs mbera m Bpemenn (Hamp. PEMCROe TpaBo COGCTBEH-
HOCTE Hi# 3axora Bpewmens IOcTuriama, pyccroe mpaBo COGCTBEH-
HOCTH HIH 33J0ra BpeMer® YiomeHnia mapa Axerchba Muxaimo-
BA9a). MHATE TOBODA,—UCMOPIA NPABU USYNAEME NPACOSHIE UN~
CIUMYMbL 63 NOPAOKT NOCABOOBAMEIBHOCINU, CMIHBL ULD 60 Gpe-
MEHU, @ 00WMA NPABL— 6 NOPAOKM COCYULECMEOBANIA.

TaknM® 00pasoMs, EAES HCTODiA, TAKS ¥ JOIMa NpaBa AMBIOTH
CBOHMT HENOCDPEJCTBEHHEMD 00BEETOMT HE KOHEDETHHA PHIH-
YeCKH CYMECTBEHHHA OTHOWEHIA, & A0CTPAKTHHE THOE HXB, I0pH-
JuYecEle HHCTHTYTH. OTO He SHAYATH KOHEYHO, UTO OH MOEHO
OHI0 HCHOPADOBAT NOAJERANiA KOHEDETHHA OTHOMEHiA.

Hampornss, ¢5 muMA mepBIx0 mpuxogurca CIHTATECA V&Ee
IPH ONUCAHIW WOPHIUIECKUXD HHCTHTYTOBS. OCOGEHEO HaCTO BB



TAROMT TOJOREHIM MOEETE OYYTHTHCA HCTOPHED IIPaBa, #3yJad
HAOpP., WHCTATYTH, BOSHARmIie Ha mousb 06GHYBATO mpaBa B HOI-
Jeralie PeHROHCTPYENIX HA OCHOBaHIM HAmMHAXT® cBBIbHIE 0 TOMS,
9T0 BB ZAHHOW oO01acTH mASHU IBHCTBATENBHO IPOHCXOZHIO, 4TO
CYATAJIOCH HOPMAaJbHHMB, He B030yAIAJI0 COOPOBD H COMHBHIM.

Papery® 00pasoMTs TPUXOIATCA CYHTATHCA CB KOHKDETHRIMH
RUSHEHHHMH OTHOIDEHIAMH M TpPH O00BACHEHIY TPOUCXOEIEHid,
nepeMBEE HIM OTOAJEHlA JAHHEXD IPABOBHXE WHCTATYTOBB, BB
cupic1t yrazaBld Bamp. B4 TO, EAKIA ROHEPETHHIA MAaCCOBH
OTHOIEHiA BHBBAIN HEOOXOIWMOCTh IOPHAUIECROd periaMeBTATiH
AJA HANDPOTHRS HEOOXOJAUMOCTh NEpPecMOTpa IOIeKAUXD BOPMD
H MHCTHTYTOB® WJAH OTMBHH HXB.

Haromems, ROHEPETHHA RUSHEHHBA OTHOLIEHIA N0JIKHE OHTH
NPHHEATH BO BHEM4HIE I DA OYWHK? CTeNeHH 3BaYeBld H IbIeco-
00pasHOCTH, cremeHH CcooTBETCTBIA TEX® mIE@ MHHXE HWOpHAHYE-
CEHXH HHCTHTYTOBB Cbh PEAJbEEIMH RHU3HEHHEIMA NOTPeOHOCTAMH
H HHTEpecaMy.

He cabayers oxmako ymyckaTs us® BuZa, 9TO BO BCBXB
VEA32HENXE CIYYaAXb EKOHKDETHHA MHSHEHAHA OTHOMERiA He
ABIAITCA CAMOCTOATEIEHEME 00BeETOME H3crB0BaHidA, 08A OepyTCd
Kaxl, H5YTO roTOBOE, XAHHOE, CCHJARA HA HUXB CIYARHTH JIHIIb
MATepialoMT, CpedcmeoMs JIA TOCTPOEHiA YyueHiZ 0 cOOTBBT-
CTBYOIIAXE OPUIHIECEAXS HHCTATYTaXb,—TOJBE0 mocrbamie co-
CTABIAIOTE Camocmoamesvustyy o6verTd uscrbgoBaBis iopHrave-
CRUXT HAYES.

OTHMT WOPHIAUECRIA HAYEKHM OTIHYAIOTCA OTH HCTODIH, MOIH-
THYeCROH HROHOMiE, CONiOXOriH, EOTOPHA HMBIOTH OOBEETOME
EMEHHO KOREDETHHA BRU3HEBHHA OTHOINEHIA, 34JAIOTCA AHAIH3OMD
¥ 0000menieMs BTHXH NOCIBIEEXB, NOJIB3YACH HOPH STOMB BB
CBOXI0 OYepeib BH KauecTeB MaTeplata JAHHEMA KPHIHIECRAXD
HAYED.

IIpaBja, TOIBEO 4YTO HA3BAHHHA HAYKH, H BB JACTHOCTH CO-
1i0I0TiA, TOZRE MOTYTH IPABECTH BB PE3YIbTATE H3yuenid KOBEpeT-
HHXD RUSHCHEHXH OTHOmEHiI# ®® BHpaloTed wumsebeTEEIXD 40-
CTPARTHHXD THNOBH (HATD. TEIOBS AHTHYHATO—CPeIHERBEOBATO —
COBDEMEHHAr0 TOCYZapcTBa, HAM TUIOBH AHTHIHALO, cpexHeBbEO-
Baro ¥ T. X. MipoBo3spBHiA, mim EYARTYPH H T. 1.). Oxsaro xo-
GHTEe TAEWMD OYTeMB YHCTO HAYIHEE, MEOPEMULEcKie THIH He
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eMBOTE HHUETO 00mAr0 ¢T ThMB npaxmureckuMy THOAMH, O KO—
TOPHXD MEH roBopuiu Bime. OCHOBHOE pasiuvuie MeRIY HAMKE
CBOZUTCA KB TOMY, 9YTO TeOpeTHYecKle THIE NIPeiCTABIANTE CO-.
0010 JAIb HONHTEW BOCIHPOM3BEJEHis. THNHYHHXB UYepTd THEXB.
WAH BHHXE TPYONTS CBA3AHHEHXE MeEIY c00010 IpoABIeRii obime-
CTBEHHOH KH3RH, O0€30THOCHTEABHO KB TOMY, NPEICTABAANITCA JH
COOTBETCTBYIOIMIiA ROMOMBANIN OOMECTBEHBHXT 9JEMEETOBD HRe-:
JaTelbERIMH wad HETH, TOrza KaE® UPAKTHYECKie THIE IIpej-
CTABIANTS C00010 H3BBCTHHSA, TPHSHAHHHA AeJaTeJbHHMHE (Hau
Ha060POTH BeEeJATEIBHEIMH) KOMOWHAUIH OOIECTBCHHHIXD dle-.
MEHTOBD, Ge30THOCHTEIPHO KB TOMY, CYNLECTBYIOTH JI# DOJ00DLA
KoMOMHALiM y#&e Ha OpakTHES, uin oRb aumbs umboTe OHTH
IPHSBAHN Kb u3HE (41E Ha000poTd MMBIOTH OFITH HEIONYIEHH)
OyTeMb YCTAHOBIEHIA COOTBBTCTBYMUXD 0043ATEJIBERNXD Ipa-
BHIB IOBelenid. B cBA3E CH STMMB CTOHTT JpYroe pasauuie:
TOJBKO UPAKTHYECEie THIOH ABIAINTCA CAMOCTOATEIBHEIMED 063€%N-.
MOM? HB]"IEEiH, TOTAa KAaKD TeoperHueckie THOH BIH TOYAbe
IOCTPOEHie UXB COCTABIAETT PEIYALMAMS nquemﬂ OJJIeFAUUXD
KOHRDETHHXS ABIERid ).

Bt sakxiouerie ocraercd OTMBTHTH, UTO YEA3AHHAA BAMH
OCBOBHAA OCOOEHHOCTh KOPUIWYECKHXP BAYE® OORHKHOBEHHO yIy-
ckaeTcd u3b BHJa #am no kpaitrelt MEph me mogueprmaerca en
AeIaTerbHON OTYETIWBOCTHI0. A 5T0 NPHBOJMTH HA NPAKTHED KD
TOCTOAHEOMY CMEIIEBI0 EOBKEDETHHXD IOPUJAYECKHXD OTHOIIEHIH .
¢h aOCTDAKTHEIMA THOAMH TAaEHXD OTHONIEHld, XapaKTEpHHMD
IPH3HAKOMD Yero ABideTcdA ynorpebaemie TepMAHA ,HOPHIHYECEOE
oTHOmeRie“ T0 BB CMBICIS KOREDETHATO OTBOIIEHid, TO BB CMEHCEB
a0CTPAKTHATO0 THIA; & 5TO BB CBOIO OYepelb MOBIERIO 33 CO60K-
T0 mocabjacreie, 4TO Ha EARIOMD 1IAry &0CTPAEKTHHMD THOAMD
NPUOMCHBAITCA CBOWCTBA EOHEDPETEHXT OTHOIMEHi# B Ha000pPOTE.

I Tar®, MH yCTaHOBHIE OOLERTH HDPHINIECEHXT HAYED
B - 9ACTHOCTH JOIMH mpasa. Ham® Beo0X0iuM0 YCTAHOBATH
Teneph NOHATIE M 3HAUEHIe JOCME DPHMCEALO IPABa.

') 970 BamEHOE pa3INdeHie TEOPETHYECEHXD H NPaKTHIECKHXH THIOBE CO-
BepIIeHRO yNYcKAeTCAa H3%5 BEIA NokTpmEof. Mocrfyssas, MOCKOIBKY OBA BOOGME
RaCaeTCAd 9TOr0 BONPOCA, CIATAETCA HCEINYHTEILEO Ch TEOPETHYECKHMN THIAMH.
Cp. Banp. Jellinek, das Recht des modernen Staates, 7. I c-rp 27 U cr.,
crp. 31 1 eI



§ 2.

Ilogarie m 3HaueHie JOrME PHMCEAI0 IPAaBa.

Mu Bmgbam, 4TO RamIaA NPABOBAA CHCTEMA IONIAETCH IBOMA-
KEaro poja H3YYeHi0: HCTOPHIECKOMY M Jormarmieckomy. Ilpu
HCTOPHYECEOMB M3y4eBld MH H3CIBiyeM® mOCIBIOBATENBHYIO
cwbEY TPABOBHXB HECTHTYTOBH BO BPEMEHH BT BABUCHMOCTH OTH
HsMBEAIMUXCA YCIO0Biff Mmu3HEM JAaHHOH OOIMECTBEHHO# epeih.
IIpu porvaTnHYeckOM® H3YHeHIH MH GepeMb ¥ AHAIMSHPYEMD 9TH
NPABOBHE WHCTHTYTH BB TOME BuIB, BF KAKOME OHH IpeJCTA-
BJAIOTCA IPH JABHRNXE ycIoBiAS® Mbera m Bpememm. Jormarn-
geck0e H3yYeHie TaHHOE mpPaBOBOt cucTeMH caMo mo cedbs Mo-
#eTh OHTH, HOHEYHO, UPiypPOYeBO EH J000MYy MOMEHTY HCTOpPH-
JeCRAr0 PAsSBATIA ATOH CHCTEMH, HO Jame BCEr0 0OHO, EAKb IO
TEOPETAYECEHMB, TAEB H N0 IPAETHIECEEMT COOOpAEeHIAMB
aMbeTs CcBOAMB TpeaMeToMB mHBoe IbiicTByrImee upaso. Bw
camoms pxbab, pblicreyomee mnpaBo ¢b OXHON CTOPOEH [JaeTh
uscabrosarenio Banboabe nonEm# w cpapEETeIsHO HamGoxke mo-
CTYOHHE MaTepials, c¢b Jpyro#ft croposs, mayuemie nkitcrByro-
maro mpasa uMBers upaMoe NpPaKTEYECEOe 3HAUeHie, obrergas
33749y CyleOBON NpAKIHEH, NPHIBABHOM upEMBEATE HODMH
OpaBa EB OTAEIPHEME KOHEDETHHMT CIVYaAMB.

Ilepexozas oT®» BTEXD O00MEXE COOOpameHilk KB BOIPOCY ©
IOTMATAYECKOM H3YYEHIM DPHMCEAr0 HJIH TOYHEE DPHEMCEAro rpa-
®IAHCEATO 1paBa, (mlo TOaXpEO O HeMTH Hiers pbhub), Hearsd
Ae 3aMBTHTH, UTO BB OTHOWIEHid 3T0# npaBoBoil cmcTeMH pasph-
IeHie YEA3aHEATO BONPOCA BECEOIBEO yCIOHHAETCA. Tak® HA3H-
BaEMOE YHCTOE pPHMCEOE NpPaB0 BB TOMT BHAS, Eak® OHO OHIO
rogadunuposaB0 BEF VI croxbrin Hame#t spm EMIEpaTOpPOME
[Ocrrmianoms, pasymberca, margh yme Be umpmmbrsercs, mperx-
cTaBIdeTs co6010 sBienie meropuueckoe. Ho Boxndpmranieir Ocrn-
HIAHA He SaBePIUICA OARIE HCTOPUYECRAT0 PA3BUTIA PHMCEATO
rpamAaHCEAro mpaBa. Hu®e RaMB npHJeTCA eme OJadme O0CTa-
HOBHTHCA HA HCTOPHYECEOMT mpomecch, mspbermOMT mOX® uMe-
HeMD penenmin pumcearo mpasa. Ilora sawmbrams, uro mopudH-
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gania IOcrumiama, BB ocobemsoctu ¢k XII nbra, crara mog-
BepraTeCA CephesHoli HayuHO# paspaboret Bn Mramu, paspa-
6orrs, EoTopad co Bpemememt npioGpbaa xaparreps mnepepa-
6oren IOcrumiamoBckaro mpaBa OpEMBHETENBHO KB HOBBIMB YCIO-
BiAMP sRHSEE. BB TaroMd nmepepaloTaBHOMPD BHIE 5T0 IIPaBo
craro mpuymbEATHCA BB cysaxs Jrazim, 3arbwi Depemao BO
$pannino um wmakomend BB I'epwamino, rxb puMCROe mTpaBo BB
BEChMA 3HAUNTENHHOM 4YacTH 9TOH CTPaHH COXPANAI0 3HAYEHIE
xbiicryomaro mnpasa BmIoTh J0 1900 r., ®orga BCTYHHIO B
CHIy HOBOE OOIEerepMaHCKOe TpAEIAHCEOE YJA0kEeHie. IT0 piM-
CkOe IpaB0 HOBOH QopMANid HABKEBAETCA COBPEMEHHEIMB ]HM-
CEEMD WIM IAHAEKTHHMD npaBoMb. B ['epManin ero nasmBa.iu
Tag®e OOMHEMB (PePMAHCEUME) IPABOMB PHMCEArO0 INPOUCXOHJLC-
dig, BB TPOTHROMOJOAREOCTs MBCTHHMD BAMIOHAJIBHLIMG OPABAME
¥ o0meMy (repMaHCEOMY) HANIOHATBHOMY IIpaBy. Ecrecrneino,
9T0 BH IePMAHCEHXD YHHBEDCHTETAXD NPEIMETOME JOTMATIIIE-
CEaro HW3y4eEld CAYRHIO H OPOZOJKAETH CJIVIKATE HMEHIIO 3T0
COBpDEMEHHOe, a He YHCTOe puMcroe npaso. Ho y macs, ecim
He CYHTATH NOpuOAITIHCKOE OEDAMHE, PUMCKOE IPABO HHKOTIA
He Omuao pbiicreyromums mpaBoMs. llosromy ecrecTBeEHO BO3HH-
EaeTh BOIPOCH: BO-1-XB, HACKOIBRO BOOOIIE MOMETH GHTH OmMpas-
JEBAEMO JOTMATHYECKOE H3y4eHie 9TOr0 mpaBa, 4Té HTUMB 10-
CTHIaeICAd, H BO-2-XB, HEe CIbIyers 1d, pass yme JOCMATHYC-
CEOE W3Y9YeHIE HTOr0 NPABA IIPHSHAETCA HEOOXOXUMEMS, H3ODPATDH
OPEIMETOM's M3yYeH1A1 He Takb HA3KHB. COBPEMEHHOE WIH NaH-
IeETHOE, & WMEHHO YHCTOE PHMCROE IIPaBO BT TOMD BHIB, BB
EAKOMB 0HO BHIuIOCH BB lOcTumiamoBCEON RogAduramin.

1) Uro =wacaeTcs nepsaro BOOpuCA, TO OHD CBOTHTCA KB
IPEeCIOBYTOMY BONPOCY O 3BAYGHIM DHMCEAr0 TPABA IIA COBpE-
MEHEOH W BB 9YACTHOCTH DyCCKo¥ Iopucmpyresmin. Bsragagsr 10
BTOMY BOOPOCY O9YeHb pacxofarcd. Mmorie, 0cOGEHEO ¥ HaCH,
IYMaIOTh, 910 PUMCROE IIPABO JTPATHIO BCARKOE 3HAUEHIE W UTO
npeuugaﬂaﬂie €ro JMEpRHTCA TOABKO BB CHIY, TAEE CHA3ATE,
ugepnia. Jpyrie, rIaBEEMB 00pasoMT NPACAREEE POMAHHCTH,
IPEBO3HOCAT: €r0 10 Hedecs n ysbpanTs, 9TO0 DPUMCROE IPABO
ecTs ¥ Bceraa Gyzers ratio scripta, mamGorbe 3akomuenmHas cu-
CTeMa TIPARIAHCEATV IpaBa, EOTOPAA EOrja IHGO CYMECTBOBAJA
B Oyiers cymecTBoBaTs. PHMCKOE mpaBo He BACIYHABALTE HHA
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mo100BAT0 OCY#®IeHiA, HE MOXO0HON moxBaisl. Do rbficTBATEIH-
HOE 3HAYeHie MORETH OHTH (JOPMYIHPOBAEO CABIYOmMEMS 06pasoMb:

a) Ilpexze Bcero OHO npeiCTABIAET: €000 HecOMABHHO
BEChbMa BHJAWMYIOCA BO MHEOTHXF OTHONIEHiAXB, & BMBCTE €3
TEMF H CaMyl paspalOoTAHFYW BB JHTEPATYPHOM® CMHCIB cH-
CTeMy dJacTHAro mpasa. KOHEWHO m PHMCEOE mPaBO He CBOOOLHO
OTH HEJOCTATKOBB, IPH TOMT Kak® (POPMAJBHEXB, TAKHs M Ma-
TepiaIbHHXD. POPMAJILHNE HEZOCTATEH €r0 3aRJI0YAI0TCA BB
OTCYTCTBiA CEOJBKO-HHOYIb YIOBIETBOPUTENBNO BHJIEPHAOHON CH-
crenn IOcrumiaBOBCEKO# EoxuduEamiu, BB EpafiHe RasymcTHYe-
crROMB XaparTeph 0T1BIBEWXT® nmOCTAROBIEHiH, Bp Macch mporn-
Bophuilt, BeLOMOIBOR® W T. A., 94T0 BCe, BMBCTE B3ATOE, Upes-
BEIYAfiHO 3arTpyAHAers wnoabsoBamie lOcTuniamoBckuME cOOpHH-
rama. Cp MaTeplalsEOH CTOPOHE PHMCEOE IPaBO IPOHHEHYTO
TPUETHTOMD EPAdAAr0 MATHBHAYAAH3MA. IJTOTH IPHEIMIG OPO-
BeeHh TaE® OJHOCTOPOHHE, YTO HepBEko jgame oOpamaercs
IPOTERE THXH, KTo Hamboabe BaHHTEPECOBAHT BEH COXpPaHEHIH
ero. JocraTouso BCmOMBETB, 9TO mosgHbBAmIEe pPEMCEOE IPABO
IPH CTPOTOMT UpPOBEeXeHIn NpHENHEIA ubi meam rem invenio,
ibi eam vindico, me jpbiaeTs EHRAKOrO pasaAvid BB cmoco6axm
npiodpbrenia mpasa cOGCTBEHDOGTH Ha JIBHEHMEA W BEIBARNH-
ME BemMH: TYIB M TaMB CUHTAETCA NOCTATOYHON mpocTad, He-
dopyarsHad Tpagunid Bemu. ECTECTBEHHO, 4TO NOJHOE OTCYTCTBiE
ny0au9BOoCTH mpu npiolpbremin HeIBHRHMOCTER XAmAan0 mpi-
oO0pbrarera BCAEOH BOSMOBRHOCTH YZOCTOBEpHTRCA, YTO OHB IIpi-
o6pbas Bemwb y coO0CTBEUHAEA €A, 9TO OHA He OVIETH OTHATA
y HEro, a 9ro J0JIMHO ORJI0 HEBHIOXHO WOBIIATE HA 000POTO-
cmocobBOCTS Bejsumuvocre#t. Heyrobcrsa Takoro mopagka yey-
ry0agracs T1EMB, YTO PHMCEOE IpPaBO JONYCEAIO0 BB CAMHXD
mApPOKEXT npelbraxs 3ar0rs RakE® OTIBJIBHHXBE Bemel, Tar®
¥ nbraro wuMymecTrsa nyteMd UpPOCTO#, HedopMAIbHOR rumo-
TEEH, IIPH BOTOpPOH 3aJ0rogarelb COXpaHAETH COOCTBEHHOCTH H
BIagbrie 3aJomesHo#t BemE M BMBCTE C€B TEMT BO3MORHOCTSH
BeonperbaenEoe 4wHCI0 pash nepesagrajnsarTh ee. (J4eBHIHO,
HM RPeIuTOpPB, JAlomi# JXeEhIH TmOXH 33100, HE mpiodpbrarers
BEeIIM HHEOTAA He MOraE ORTH yBBpeHH, 4T0 OHA He 00esmb-
HeHa IBIEIMB pHXOMB YCTAHOBIEHHBHXD paHBIIE 3aBJaTHEXD
IpaBb JaJeE0 CBepXE cBoelt croumocru. OO0BACHAOTCH TpHBE-



IeHEHE HEJOCTATEH DPHMCEAT0 BEIIHA0 IIpaBa HMEHHO Ipeolja-
jamieMs RpafiBAXD HHIUBHIYAIHCTHIECEHXD B033pBEIill cpean
DUMCENX® 10pECTOBH. JBI0 mocraBreno Tarb, EakbB-GyATO BCA-
Eiff mnepexoXs NpPaBB 3aTPOrHBAETE TOJBKO HENOCPEJCTBEHIO
yuacTBYOmuXE Bb mpiodpBremin m OTYYRIEHIH UpPaBa JALD,
HATEPECH 000p0Ta, HHTEPECH TPEThUXB JHOD OTCTYNAKIT HA
safmift miags. IlpE sTOM® YyHyCRaeTCA H3D BHXLY, 9TO STH TPETHH
IANa He CerogmfA, 3aBTPa MOCYTD CAMH CTaTh HENOCPEICTBCHIIO
samHTEpecoBaEHOf cropomofl B Abab, wro mpemebpeienic NXD
yATepecaMd BpeJATH oOopory BL ObAOMB, 000pOTY, BT KOTO-
pHii BXOZATH BB EauecrBS COCTABHEXB eIMHMID M TL, KT0 BB
JAHHOE BPEMA YYaCTBYETH BB HploNpBTeHim M OTYYMRIELIH 1PAB.
Wss gpyrsxs vacrTei pUMCEATO TpaBa HECBOOOJHO OTH CepLes-
HHXB HEIOCTaTKOB: BEH OCOOEGHHOCTH HACILICTBEHHOC IIPABO,
oTaMYatomeecd dpesMEPHON CI0EBOCTHIO W 3aMYTAHHOCTHIO Hb-
EOTODHXE BAEHHXPH HHCTHTYTOBB, B 0COGEHHOCTH TAaKT HA3HB.
npaBa HeoOxXoxmmaro HacIbjosamig. BrgaomuMmuca pocTOHH-
CTBAME OTJIHIAETCA 384T0 JOTOBOPHO 00A3ATEIBCTBEHHOE NABO,
Bh xBaB paspadOTEM KOTOPAro puUMCKIe IOPHCTHL IO CBOEMY Bpe-
MeBH BO3JBHCAH ce0b BBP moaBoMb cMECAE caoBa monumentum
aere perennius. Becpma 31paBH Takme NPHELHAON, JEKAulie BH
OCHOBaHIH OpagHO - AMYIECTBEBHATO IpaBa, NOCTPOEHBAL0 Ha
pavaJb paspbibHOCTH HMYymecTBa O0GOMXB CYOpPYIOBS.

Ecam raguM® 00pasoMb® pHMCEOe IpaBO Ha PALY ¢B Oescrmop-
BHMH JOCTOMHCTBAMHE CTDAZAeTh M BECHMA OI[YTHTEIBHHIMM HEJO0-
CTATEAMH, TO BCE e 0HO BB IBIOMT €CTh EYIbTYDPHEH NAMATHUED
Hapoja, CTOABMArLO HA BHCOROH CTYNeHM pasBHTiA; BD CPABHEHIH
$€ Ch UPABAMM BAPBAPCEAXD ILIEMEHD, 3AMOJOHHBIIUXD SAMAI-
Bylo Esponmy mnocas nagemia samagso-puMcko¥ ummepium, omO
CTONTH Ha HejocAraeMoir BHCOTE. KEcrecTBeEEO mOSTOMY, UTO
o MBpb pocra rpamIaHCTBEHHOCTH BB cpexh HOBHXG 3amajfgo-
€BpomelicEnXs HapoxmocTelf, mo mbpE passmria rpamzaBCcEaro
000poTa, TPeGYOmMAro COOTBETCIBYIOIATO pPA3BHTIA IIPABOBEIXB
HHCTHTYTOBB, OrPAEBJAIMAXD €ro, B3OPH YIEHHIXS IOPHCTOBD
MOBEEBOIB JOAKHH Ohlam 00pDATHTHCA Ha PUMCEOE IPABO, EOTO-
poe Cozepa&aI0 BB TOTOBOME BHXBE BCe TO, Yero HeZOCTABAIO
HOBHMD HANIOHAJBEEIME mpaBams. W BOTS Haumpaercd YIeHad
paspaGoTEa m mepepaloTEa €ro, MpHBELIAA EF COSIAHI0 CO-



i i s

BpeMEHHAI'0 PHMCRAr0 mpaBa. OJTa ydYeHad paspaboTRa He oCTA-
HOBHJIACH H I0c1B TOoro, ®Kak® pwMckoe mpaBo Bo Ppammiu, BB
Wraxin, Bp 3sHaunTeasHO® dwacTn I'epMamim yTparHio sHAUEHIEe
IBACTBYIOIIAr0 OPaBa. OJTOMY IIOMOTJIO TO 0OCTOATENBCTBO, YTO
He CYIIECTBOBANO M [0 CHXB IOPH HE CYUIECTBYeTH o0meit Teo-
pim rpamjpasckraro mpasa. Memjy ThMD Mareplars IIA TAROMH
o0mell Teopim BL CMBICAB MACCH BONPOCOBB, OUMHUXTE XIA BCH-.
EO#l TOJIOEHTEIbHON CHCTEMH TIDPAm®RIAHCKATO0 IpPaBa, BCe PACTETD
u pacrers. HymB0 OHIO Xak®-Eu0yIb CIPABHTHCA CH HUMD.
1 Bo1H, O1arogapd ILEHTPAJBHOMY TOJOREHI DPUMCEArO IIPasBa,
HayaJa KOTOparo BB (ouspmel mIm MEHbIIeR CTEMEeHW JerJd BE
OCHOBAHIe HOBHXTE OOIADPHEXD RoAuduEanii, s1u obmie BO-
IPOCH CTaJIM PaspadarsBaThCA HMEHHO DPUMBHMTEILHO KB PUM-
CEOMY WJH TOYEREBe COBpEeMEBHOMY PHMCEOMY TpaBY. BB sToMB
CMHCIS Helbsd HE COLJACHTHCA Cb 3BAMEHHTHMD POMAHUCTOMD,
upod. Bepauacraro yemsepcaTera JepaOyproms, EOTOPHE roBO-
puTs: ,[larzertr auboTs nbaso msaomenie obmeit Teopln rpam-
JaHEckaro mpasa. OHF BEIDOJHAKTS HTY 8aJa4y IYTeMB HBI0EE-
mig o6maro npasa (gemeines Recht), mocroasry mocibgmee mo-
EOATCA HA DPHMCEHXD OPHINYECESXD Tpaiuniaxs. Mo aro mpaBo
(T.-€. pEMCEOE) COCTABIAETH OCHOBAHIE, HA KOTOPOMB MOEOHTCA
rpamiaEcEoe upaBo HamnX® gEeit. (Pandecten, 1. I, ctp. 1).
Ecan Bce 3TO TakD, €cIH PHMCEOE TPABO IPEJCTABIAETH COGOI0
cayMyl paspal0TaHEYI0 CHCTEMY IpaEIAHCEAro IpaBa H BB H3-
BECTHOMB CMEHCAE CIVHAETH CYPPOraTOMD HECYMECTBYWUEH MOR3
ofme#l Teopim TpAEIABCEATO TIPaBa, TO BTO OXHO OIPABIHI-~
BAETH YiKe TO BHHMAHIe, E0TOpoe yibiadercd eMy BB YHHBEDCH-
TETCEOMB IIPemofaBaHiu, B3T0 O0xBO0 O0BACHAETH, modeMy 0ess
PUMCEAro IpaBa, eclH Te IOpHjuyeckoe B0OOmE, TO y&e BO
BCAKOM®T CIYuah mmBramcradeckoe o6pasopamie HEMHCIUMO,

b) HesarmcaMo oT® yEa3aHHATO coOOpasenid Hexb3d He yKa-
3aTh eme @ Ha JPyroe Bb DasbACHEHIe BAKRHOCTH OCHOBATENbH-
HATO 3HAKOMCTBA Cb PUMCEMME mIpaBoms. JB1o BB TOMB, 9TO
HAUAJa PHMCRAr0 IpaBa, Kakb yHke Hamu Omxo saMBueH0, Jerid
BH Ooapmell maE MeHBINe# CTemeEM BF OCHOBAHie BaEHBUMAXH
roppuEEanit wacrEaro npapa, NOABHBIHUXCA BB CBETE BE
EoEns XVIII m B® Teuemim XIX croabrid; ZOCTATOYHO YEAS4ATH
Ha 1Tpyccroe 3emcroe npaBo, Code Civil, Carcomcroe rpa-
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AJaHCEOe viIomemie, Cpoxd MBerd. ykas. ryl. mpudaiaTificRuXTE,
HOBOE rpamjaHckoe yaromerie I'epmancroit Mumepin. Ocolenro
CHIBHO BIifHIE PHMCEAro JOrOBOPHO-0043aTEIbCTBEEHATO TPABA,
TOrZa E4ED APYL1A YacTH PUMCEOI CHCTEMH IOZBEpIIHCHL BEChbMa
spaguTe pREIMB u3MbBHemiaMs. [locab sroro momATHO, KAKAMB
BAAHENNMT NOACOOPEEMD CIYAUTH PHMCEOE IIPABO 114 YCBOEHLA
H [OIHATO YpasyuBHIA COBpeMEHHHXE CHCTEME.

¢) Haxosens, Heissa He 00pATHTh BHMMAHIA eme Ha OXMHD
NYHEETH. PyCCEMMD HuBMIHCTAMB mpnxogurcda umbrs 1bro ¢o ra-
EAME SaE0HOJATEIbHRMS COODHAROMD, HEJOCTATEN KOTOPAI0 upes-
euvaitro Bermku. Mu mubewms, romeumo, v Buiy mams Csoas
3ak0E0BE ['pampanpciuxs, cocraraomi I v. X 1. Cs. 3ako-
HOBRG. MHOrUXE BOMPOCOBT MEPBOCTEMEHHOHE BARHOCTH HTOTH
ROIEECH BOBCe He Racaercd. Thus Oorbe HeolX01dMO 0CHOBA-
TEIPHOE H BCECTOPOBHEE 3HAKOMCTBO CB OOWHMH BOODOCAMH
IPamIAHCEAr0 ITIpaBa JJIA JHNB, IPHSBAHBEIXE YYACTBOBATH B
pbmenin rpampaECEALE CTMOPOBB. A 5TH 06mie BOMPOCH, KaKb
MH y&e 3aMBTHIN, PaspadaTHBAIOTCA NPEHMYUIECTBEHHO pPOMA-~
HECTAMA Ha IOYBE COBpPEMEHHATO PHMCKAr0 WpaBa.

2) Ecam meiomeHHHA coofpamewid yOB®IAWTS® BB mMOAL3E
¥ Eeo0XO0ZuMOCTH MOZPOOHAIO JOTMATHIECKALO M3YYEHIA pPHM-
CKAr0 OpaBa HE TOJBEO JId 3aUATHO-eBPOHEHCRHXE, HO H ILIA
PYCCEHXB 10PHCTOBB, TO mMA BMECTE ¢B TBMB mpeapbmaerca
¥ BOOPOCH O TOMB, Kako#f dopuamin puMCEOe upaBo, YHCTOE
UIE COBpEMEeHHOe, JOAKEHO OHTh II0JI0KEHO BEH OCHOBAHIE JOI-
MaTHYecEaro Eypca. Bompocs mHecommbEHO JoameHd On1b ph-
IeHd BB 110163y COBpPEMeHHAr0 phMckaro mpasa. Hb#crearenbro,
RAEOH HETEpECH H RAKYIO MOIB3Y MOKErTh UPeACTABUTEH WOXPOG-
HOE JOTMATHYECEOE WU3YUEHIe TARAXP HMHCTHTYTOBh, EOTODHE
1aBEO OTHHIE CBO# BBEB, EaKh HAOp. WHCTHTYT® padCcTsa, Na-
TPOBATA, HANIOHAJBHO-DAMCEIS (DODME KOETPAETOBB, Eakb CTH-
nyAANiA ¥ JETTepasbEHE ROHTPaETs ® 7. m. He ump o6:#3am0
puMCEOe mpaBo cBoet crxaBodt, coelt mupyzecrsw. Cb Zpyrok
CTODOHH, EaEh HE OCTAHOBAThCA Oid®e Ha THXH HOBHXD Ha-
9a1axb, EOTOPHA BIOXHYA BB IOcTEHIAROBCEYW LOjE(PUEALiND
HOBYW ®H3Hb, NPHCOOCOOHIE ee Eb HOBHMB NOTPEGHOCTAMSD
o0opora, EaRb TO. cibiaro upuHsHamie oOgsareapHOdl CUAH 3a
scEMn mehopMaIbHHME COrIAMEHidMH, pacm@penie cdepw NpH-



wbeenla bona fides, maasmbiimee passatie Teujerniu moszabii-
maro puMcearo mpaea kb 3aMBab mrpadrEX® HCKOBE ex delicto
HCEaMH, HAaOPaBIeHHEIMM H3 BO3HArpamjeHle 8a YORTORS H T. [.
B® Bupy uszomemmaro, sajaueit Hamero Kypca GyIeTs Hal0me-
Hieé COBPEMEHHAr0 PUMCKAT0 HIH NAHJEKTHATO TpaBa. BpocuMT
e Temepb B3rIAlH Ha XoA® 00pasoBamia 3Toro mpasa.

$ 3.

Pemennia pmEmckaro mpapa Ha samaxs 1)

1. Bapeapckid miemesa, 00pas3oBaBimisi HOBHA TOCYLAPCTBA
Ha pa3BaJUHAXE SanayEopuMckod mMmepim xar® BEB Mraxin
(secrrorcroe, Gyprymickoe, (paEECEOe), TaE® H BB upexrbiaxs
ed (ocTrorcroe w mosgabe—IaHro6apicEOe), He MOIJIA HE IpH-
38HATh 10 M3BBCTHOH CTEemEHH NPEBOCX0ACTBA PHMCEON EYIBTYDH,
PUMCEHX® TpajJdmilf, PHMCEEXD HAYaIbF NOpels COOCTBEHHEIMH,
JT0 DpHsHAHie BHPARAIOCH HA IEPBEHIXH IOpPAX’b BB TOMB, ITO
PUMCEAME IOLIAHHEIME BTAXD T[OCYIAPCTBH BB 6oabure#t wiu
MeHbIneil ¢remeHH OHJI0 TPEIOCTABIEHO NPABO CYIATHCA TO Ha-
JaJaMFB pPEMCEaro mpasa. Jid mEXB cocraBaAmmch Jame MBcramu
ocofwie cOOpHWRE, TARD HasHpaeMiue leges Romanae; cammi
BAa/EHNH H3B® HEX'h—COOPHEEDG, COCTABIEHARH AIA PUMIAHD, OPO-
AHUBAXOMUXD BB Opexblax® BeCcTrOTCEAL0 EOPOJEBCTBA, MOpR
Amapuxb II s mavaxb VI crox. (eme zo IOcrumiamoBckoit
EojuduEanin); oE® H3Bberems mwoxs HMeseMd lex Romana
Wisigothorum uaz Breviarium Alaricianum. Cs Tegemiems Bpe-
MEeHH W paHbIle Bcero Bb MTaxim HavaJa PUMCEATO IPABA CTAJIH
TPOHAKAT: H BE cpely unobbzmrereit Pmma. Jromy He MAaI0
CI0Cco0CTBOBAI0 JAYXOBEHCTBO, BOCHHTHBAEMOE IOTOJOBHO BB PHM-
ckoMs AyxB, ubo gpyroro o6pasoBamia, EpoMB pPHMCEAro, He
OTEYZa OmI0 B3ATH. I[epEOBR CaMa BHIA IO PHMCEOMY IPABY,—
ecclesia vivit lege Romana,—wu mposognia HAUAIA €r0 BB HRH3HD
IpH NOMOIE IEPROBEKXB CYAOBB, EOMIETEHNId EKOTOPHXE CO

) Mypomnens, Penennia pumcraro nmpasa Ba Bamaxb. Moddermann die
Reception des Romischen Rechts, rbm. mep. Schultz’a.
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BpeMeHeMT CTalJa ouenb odmuprO#. Jarspbiimuvs (HarETOPOMS,
NOACOTOBHBIIMME peNennilo PHEMCEAr0 0paBa, fABAIACH HAYEA,
ocoderso c¢p XII B., cO BpeMeHH MOABICHIA TARD HasHBaeMOH
ITEOJE TJ0CCATOPOBS, 3apojuBmieiicd Bb DOJOHCEOM® YHHBEpPCH-
Ters. I'10ccaTops cabmo mperIOHAINCH Ipelh PHMCKMMD IIpa-
BoMb. CBOK0 33JaYy OHH YCMATDHBAJIA BH BO3MOKHO TOYHOMB,
IOJIHOMB TOJEOBaHIM I0CTAHIAROBCKOM ERogmuraniu: orTabavBuig
mbcra MCTOYRHEOBD pPasdUpalnch Bh TOMB TOPAAKDL, BB KaAKOMD
OHH ¢IBIVIOTH IPyr®s 3a Ipyroms 8% Corpus juris n cnafmaancs
EpaTEAME o0BACEWTEISEHMH 3aMbBuamiimm, — glossae. Jlaake
DJIOCCATOPH COMOCTABIANH CBOXHEA HIM Tapalierssnia wmbera,
ormbuarn mpormBopBuig (TAR® HASHBAEMEA AHTHROMIM) M ITHI-
TaIBCh DPHMEAPUTH HXB MeEJIY co6o. HHRAKMXS IPAMEXT Hpak-
THYECERXD Ibielt Bp cMHCIS COaMEeRIiA pUMCEAro upaBa Cb
NOTPeGHOCTAMHE COBPEMEHHOUW HMB JRH3HH, OHH 1ie TPeCIBLOBA.TH.
Ttus Be menbe, BiigHie, ORa3aHHOE HMHA Ha pACIpOCTpauenie
BHAKOMCTBA CB DHMCEHMB IPABOMB, OHJI0 9YPEsBHYAiHO BCIHEO.
Brarogapa crasb, EOTOpo#l BB CROPOMT BpPEMEHH CTal® I0.b-
30BaThCA DOJOHCEI# YHABEPCHTETH, TYIAd CTERAJHCH CIYMATCIH
a3 Bceit Wramwm, mss Ppamnin, ['epuanin. Bosspamasncs Ha
POJEHY, OHA VHOCHIA CB C€000K CO3HAHIE BeIHuld pHMCEArO
OpaBa H ABIAJACH NPOBOSHHEAMH ¥ aJelTaMH ero y cels 1oMa.
Y#e ¢ xomma XII B, sawbreo pbmurenrssoe Biignie paMmcraro
IpaBa HA IOPAETHRY HTAIbAHCEAXE CYJEOHHXT MEBCTE BB CMHCIB
CTpeMIeHis KF BO3BEJERI0 PHMCRAr0 NIpaBa HA CTEOeHb IJaB-
Baro mcrousuka mpasa Ho Bubers ¢ rmhus gmoakHA OHaa BCe
HacTOATeTbEBe CRasaThcA MOTPe0HOCTH BB MepepaloTEd pHMCRAro
IIpaBa, Bb IPHCHOCOOIEHIH €r0 EH HOBHME SaIpOCaMBb BHSHH.
Hiroropoe magazo Tagoit mnepepaboTEd Omio y&Ee MOIOEEHO
EQHOHAYECEEMT 3aK0HOIATEILCTBOMT, —IePKOB YA€ PAHO HaIAJIa
MOZA(UOAPOBATE HBEOTODHA DOJOAEH1A DPHMCEAXD UCTOYHHEOBS.
510, HavaToe e BB CEPOMHHXT CpPABHATEIHHO pasMbpaxs H
Bb HBCROIBPEO OZHOCTOPOHHEMs HAOPaBIeHIH, OHIO NpPOJOJIREHO
IpeeMHUEAMH IJ0CCATOPOBB, HOBOH INEOIOH Tak® HASEHIBAEMHXD
IOCTIIOCCATOPOBS HIH ROMMEHTaTOpoBs (¢ Hagaja XIV m.).
Y EOMMEHRTATOPOB® BB IPOTHBOIOIOEROCTH IJIOCCATOPAMB, Ipe-
o61azans npakrTHueckid resgeEmin. OHH CTPEMHJHCH IPHBECTH
BB CBASH PEMCEIA HOJI0KEHIA CH OOCTAHOBICHIAMH KABOBHYECEALO
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IpaBa ¥ NOPABOBEIMH B3rIAJAMH OEpYVEAKmell ©XT® cpegr, He
OCTaHABIWBAACH DAjA JOCTHEEBla »Toff nbau Dpeis TeHleH-
Ti03HEIMP TOJEOBAHIeMD PHMCKHXT HCTOYHMEORB. BB HayIHOMB
OTHOLIEHIH OHY JAJEE0 YCTYDAJIH TIJI0CCATOPAMB, — XapPaKTePHO
Me®IY HPOYHMB, YTO OHH H3VYAJH U KOMMEHTHDOBAJIH HE CTOABEO
CcaMile HCTOYHHEHM, CKOJBEO IIOCCH KB HAMB CBOHXE IpejmecT-
pegrukoss (cp. cxosa Sarti (XV ».): scribunt nostri doctores
moderni lecturas novas, in quibus non glossant glossas, sed
glossarum glossas),—H0 TpakTHIECKOE 3BAUECHIe MXTH OBLIO OUEHB
BeIWRO; BB Tof (opmb, EaRyI0 OHH NPHIAIH PHMCEOMY IIPaBY,
OHO OKOHTATEJIHHO IPUBHIOCH KH RU3HM.

2) B® uacreoctH, 63 Hmasiu, rags 6mI0 sambyeso, puM-
CKOe IpaB0 HaYMHAETH npiodpbrars XapaxTeps IIABHATO HCTOY-
NHEa OpaBa eme ¢b EoENa XII B,

Bo @panwiu puvcroe npaso ¢b XIII B. oxonuaTersso 3a-
BOEBAIO IGEHYK YACTH CTPAHN, MOOJIYYHBIIEH II0STOMY HAa3BaEie
pays du droit écrit. Ha cbrepb mampoTHB® yIep#£aI0oCh 00HUYHOE
npaBo,—3To pays du droit coutumier. Maxo-mo-Maxy oOxHAEO
pUMCEOE IIPABO H TaMb cralo npioGpbrars cybcudiaproe swavenie,
T.-€. CcTaxo npuMBEATECA BF TEXD CIYYaAXB, BB EOTOPHXSB
OrassiBaauch nNpo0dbie BP MBCTHHXB CTATYTaX® M OOHYAAXE.
['1aBHEMT DPOBOJRHEOMT PHMCEArO IpaBa BO Ppammid caymimio
HAPALY CB IYXOBEHCTBOMB COCIOBie JETHCTOBH, BOCIHTHBABIIAXCA
Ha HEMT BB lopuiuveckux’® wroaaxs Monnease, Tyxyss, Opiaeasa
M T. I.; 8aZava HXBb 00Ieryajachk IOJNEPAEOH, KOTOPYH OHH
BcTpEuaId CO CTOPOHH 00BeIHEUTENbHONH MOJUTHEH KOPOIEBCEOH
Bracrtd. Ragie rayfokie EOpEH ycOBI0 NYyCTHTs PHMCEOE IPABO
B 9TOH cTpamB, 4BCTBYeTs> MeRIy NPOYMME HSE TOro, dTO
AMEEHO B0 <PpaBmiu BE BHOXY BO3POMKIEHIA BOZHAKIA HOBAM,
1.-8. Ppamnysckas ucropuueckas mroxa (XVI B.), mpomssej-
mafg WhINE TepeBopoTH BE BAVEB PAMCRATO NpPABA, BEPHYB-
magcd EP H3YUEHID UEPBOHCTOYHMEOBD ero W jasmad Ihimik
pars samBuaTeIsERXE PaloTH, COXPAHUBIINXT NEPBOCTEDEHHOE
3EaYenie g0 Bamero BpeyMenm. Ko comaxabeio, oHA He [OATO
IPOJEePEAIACE.

Uro gracaercd, HaKOHeN®, J1epmaniu, 10 35BCH MpomECE:
pelenuix copepmaJcA MexieHHEBe; TOABEO CH mOIOBHEH XY B,
pociB wmajgemis BamionaapBaro cyfa weddesoss, xpaEmTexel



HANIOHANBHNXD O0HYAEBh, PUMCEOE IPABO OKOBYATEALHEO YTBEp-
1e10ch BB oroft crpamB, crase ,00muwMbp“ ea mnpaBomd (ge-
meines Recht), 61arogapa COBORYEHHMP VCHIIAMT HMIEPATO-
POBD, AYXOBEHCTBA, VHHBEDCHTETOBD M BHNYCEAEMHXT HMH 00pa-
30BRHHHXTE ¥ 10Jy00pasoBaEBEXE Jbaremeir. JMa uw 1o upu-
mMI0Ch CIBIaTh HEMATHA YCTYOEH HANIOHAJIBHO-TIPABOBHMT BO3-
gpbrlaM®. 3ajgaga 9Ta BHNAJA HA OJK0 IIKOIR T. H. I0PHCTOBE
MPAKTHROBE, YCHIIAMH EKOTODHXH CO3ZaH® OHAB T. H. USUS
modernus pandectarum, yuemie. mpeicraBrsiomee co60w CcBoe-
o0pasayi0 CMBECH DHMCEHXD M TePMAHCKHX® HAYAIDL. 3210 DHM-
CkOe TPABO TPOZEPEAACCH BB 3BaYATENbBOU uacru I'epmamin 1o
caMaro mocabiEAro BpeMeHH, IOAT MMEHEMT COBPEMENHAIO PHM-
CEAaro WIM OABJEKTHATO IpaBa. A 3TO0 BB CBOK oOuepeib nubio
T0 mocaBicTBie, 4TO TePMAHCEAA Hayka mpioOpbaa pyrosojamee
ggavesie b pbab paspalorkm pumcraro mpasa. IlosroMy mam®b
¥ TPAXOTUTCA CIUTATHCA CB TOI IIOCTAHOBKOH €ro, KOTOPYIO 0LO
noayigao Bb I'epmanin.

Yrasaps TakaMTD 00pasoMb BB OOUUXE YEPTax® XO4b pas-
BHTifl COBDEMEHHATO PUMCRATO0 WpPaBa, MH 00paTHMCH Temeph Kb
W3y9eHil0 HCTOYHHEORD ero.

§ 4.

VCTOYHEEE COBDEMEHHATO0 PHMCEATO IPABA.

Puucroe mpaBo mocab pemenuin ero b ['epMaHiud noxyynzo
TaMPb Hassamie ofmaro mpasa (gemeines Recht). Ofmums om0
CTal0 HABHBATHCA NOTOMY, 9TO OHO JOITOE BpeMA T'OCIOZCTBOBAIO
Ha BCEMB NpOTAKEHim uMmepin. BmpoueMd, BTO TrOCHOZCTBO
HAEOTZA He OHJI0 HCEINYATEIBEHMSE: EAEJAS TePPHETOPIA CBEPXB
TOI0 JOpPABIAJACH CBONMHE MBCTHEIMH HANIOHANLEEMH IDABAMH
MIH CTATYTAMH. JTHMB MBCTHHMT HATIOHAISHHMB IIPABAME BE
cayuas KOLIM3iM OTIABAJIOCH IPEImOUTEHie mpeis OOMEMT Ipa-
BOMB DPHMCEAr0 NpPOHCXO&EIeHiA. JpyraMy CI0BaMH, pDHMCEOE
mpaBo EMBIO TOABEO cyOcmilapEOE SHAuYeHie, 0HO NPEMBEAIOCH
BB Ea®JO0il TeppuTOpl@ MOCTOIBEY, HOCEOIBEY BB OBrEOMB 1O
comep&anio mbBeraoMt npapb onasmBaiucs upodbam. Mbcramg
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roqupuEranin rpaskianckaro npasa (Eaks 10 I[Ipycckoe zemcroe
yiromenie, ABcrpifickoe rpamiaEckoe yaoxerie, Carconckoe
rpakIaHCKOe YJIOMEHie) JIAINHIM PUMCEOE IPABO M BTOT0 3HA-
JeHid: OHO COXPAaHEJOCH TOJABEO BEF THXH 00JaCTAXEH, HA EOTO-
puia He OmI0 pacupocrpaseno uxb abiicrsie. Cp BBegeHieMs
HOBAro olmerepManckRaro rpamjanckaro yJiomenia 1896 r., sery-
nyswaro e caay 1 gmsapa 1900 ropa, puMCEOe mpaBo OKOH-
qaTeIbHO YTPATHIO 3HAuenle [pbifcrBylomaro ,o0w@aro” mpasa
I'epmaniy, COXpPABHB® JUINL OLHO HCTOPHIECKOE BHAUEHIE.

VerounuraMu COBPEMEHHATO PAMCEArO MIM MAHISKETHATO IIPABA
asuaaoreds npemge ncero Corpus juris civilis, sarbus kaHOHE-
YEeCKOC TIPaB0 M, HAKOHENH, TEePMAHCKOE 3aKOHOJATENBCTBO H
OOLIYHOE TPABO.

I. Corpus juris ecivilis ).

1) Corpus juris civilis cocrours mss Hacruryniii, Jurecrs
uau Ilamgesrs, Kozexca m Hoseras 2).

a) Huecmumyyiuv — Institutiones cocroaTs u3H 4 EHHTS,
noxpasgbiesasixs Ba Turyasl. OBH cojepmaTs EpATEli CcHCTe-
maTAvYeCkit o030ps IOcrmmiamoBckaro mpaBa # OHIM TpegHA-
SHAYEHH JJA O3HAROMIEHIA HAYHHAOUAXE MOPHCTOBE — cupida
legum juventus—c® saeMeATaMu upaBa. VICTOYHAEAMHM IPH CO-
CTABICHIH WXH CIYARMIM TIABHHMDB 00pasoms Institutiones u res
cotidianae T'as, mogeeprmigca mBcramMm 3HAYHTEJBHOHR Tepepa-
oorkbs. Cucrema BB o0memM® Ta e, 9T0 H BH MHCTHTYHiAXB
Il'aa. B 1-# ®Eurd msiaraeTcs yueHie 0 JUUAXB, BO 2-if Bemaoe
nupaBo W Hacibaosamie mo sapbmanmiio, B 3-i macibrosamie mo
3aKOHY M G0XpImad 4WACTh 00A33aTEeIBCTBEHHATO WpaBa, BB 4-#
KOHEIs 0043aTeIsCTBEHHAr0 mpasa H mpomeccs. Cmocods muTa-
porania HMuctarymiii:

§ 1. J. de rer. div. 2, 1-§ 1 mepsaro THTyIa BTOPOH
rEury * MeCTATYNii, osarxasiesraro de rerum divisione.

1) Haspamie Corpus juris civilis Bcrpbyaerca wHOrAa Y II0CCATOPOBS.
OKOHYATEABHO OHO JTBePAHIOCH co Bpemenn u3nauis Iiommciews 'orodpesons
IOcrrmianoscEnxs cGopErEoss BMberh cs Hoperxamu moxs o0mEMb 3arIaBieMB
c. J. c. in IV partes distinctum,

2y Cp. Kruger, Geschichte der Quellen und Litteratur d. R6m. Rechts.
cTp. 332 ¥ cI.

2
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b) Digesta sew Pamdectae — mpeacTaBIaiors €o000 0GWHD-
uHil cOOpERET WsBAeUenill W3E couMHeHilk 39 PEMCEMXD WOPHCTOBT:
BCE OBM, 33 HMCEIOYEHIEMB TPEXB, OTHOCATCA EB HMIEPATO]-
CEOMY meplogy. Boxsme BCero BIuCOER® crbiamo mss coymmenii
JByx5 3HaMeEHTHX® I0pucToBL [II B. IlaBra u VYasmiama, oco-
0eHHO W35 OOMEPHENXDL KOMMCHTADIEBE UXB 110 IUBUIBHOMY IPARBY
(ad Sabinum) w 1o mperopcrony axurry (ad Edictum). Jurcern
rbagrea Ba 50 ®rEHr®, noipasjibiemmHEX® (32 HMCEmoYcHieMT 50,
31 u 32 mmurm, mocAmuXE ofmee 3arzasic de legatis ct fidei-
commissis, I, Il u III) ma reryas. Kamgu#t THTYI® 000HMACTS
PAXE (pPArMEeHTOBB, CH YRAsaHieMD HMEHW IOPHUCTA M COYHHEN1H
€ro, 3B E0T0pars B3ATH (pparMenTs. Hbroropnie THTYIH ouenb
KODOTEH. 1aRbB, Bamp., 3-# curyas 6-% RKuurn, 03arJgaBaciinbiil
si ager vectigalis, 1d est emphyteuticarius, petatur—ecocronts
TOXBEO U35 TPEXD (PArMeaTOBs, KOTOPHE CIBAYIOTH APYIE 3
npyroMs 85 Takomd mopansb: 1) Paulus libro XXI ad Edictum
(cxbnyers temers); 2) Ulpianus libro XVII ad Sabinum (cxk-
1yers tercts) m 3) omars Paulus libro XXI ad Edictum (c.rb-
ayers Tekcrs). Jpyrie THTYIH, BATPOTHBS, BEJOYAKTD OYEHD
0o1bmoe uncxo (hPATMEHTOBH, HAND., B 1-MB THTYIB 4 5-# RHUrH
de verborum cobligationibus 141 ¢parmesrs. Kpowb yrasamn-
garo pbiemia Ba 90 wmurs [arects pbasrca emre ma 7 uvacred,
B35 EOTOPHIXD Ea®Jad 00HAMaeTs 1m0 BBCcEOALKY EnErs. Ilepsrs
mATh vacrel HOCATE o0cofmA HasBaHim: 1) TO WEGHTHL — EHALH
1—4; 2) de judiciis—erarn 5—11; 3) de rebus creditis—
geArd 12—19; 4) umbilicus — xeura 20 — 27; 5) de testa-
mentis —reRTH 28—36; 6) mecraa 9YacTh OOHWMAETH EBHCH—
37T—43; 7) cexsmaa vacto—rEArE 44—>50. Cuerema Jmrects
BB 00meM® COOTBETCTBYeT: cuereMB NpPETOPCEAro B3JAMETa HJIH
Tourbe OOMAPHEXE® KOMMEHTapieBbh KB HEMY RJIACCHICCEHXD
PpucTOBS. Mspevemis o0pmCTOBH TaMB, 1B 5TO Ea3AIOCE HYHE-
HEIMB, NoiBepratuch m3MbmeniaM® u meperbrramt (T. H. emble-
mata Triboniani). Ilfas npm »ToMB® nmpecabpoBaisach IBOAKAA:
¢h 0fZHOK CTODPOHE, HCEINYEHIE BCEro TOTO, 9TO MOTA0 HMETH
TOJBRO HCTOPHYECKOE 3EHAUEHIE, ¢ XPyro#l CTOPOHH-—YCTpPaHemie
npormsopbui. Ho ®m Ta, BE gpyraa nbis He Omaa Bmoan®
TOCTHTHYT&, 9T0 HEYIUBATEIBHO BB BHIY MEXAHHUECEAr0 Xapak-
Tepa palorTs EKOMMHCCIM M cnBmBOCTA, € KOTOPO# BeXOCh BCe
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abno. (Romuumceia mogs mpexchiarexrscrsous Tpubomiama pabo-
TaJa BCer0 TPH Ioja HaXD cocrasieHieMt Jurecrs, ¢ 530 mo
533 r.). Cnoco6t wmraposamia Jurects:

Fr. 1 § 2 ad Sc. Vellejan. 16, 1-§ 2-it mepsaro ¢par-
MEHTa nepsaro THTyIa 16-f EHErE Jurecrs, 03arIaBIEeHHArO
ad Senatusconsultum Vellejanum.

Bubero fr.-fragmentum, nwmyrs ragme l.—lex.

¢) Codex Justinianus—upexcraBigers cobon codparie uume-
PATOPCRUXD ROHCTATYNi#, MOCKOJABEY OHB COXpaHHIM euje 3HA-
genie jpaf [OctumianoBcraro Bpemenn. HOJEECE COCTOHTE U3
12 wmurs, nmoApasybleHHHXB HA THTYIH: KakZuil TUTYI® 00HH-
yMaers OoJplee WIA MeHbOIEe JHCIO KOHCTHUTYIiH, PACIHOIOMEEH-
HHXB BB XpoHOJOrHUeckoMB mopagkb. Uro xacaercA CHCTEMH
EOJeKCa, TO KHHra 1 TPaKTyeTd TIABHEIME 00pasoMB 0 IEepEOB-
HOMDB TpaBb @ 00 HCTOYHHEAXD NpaBa, KHAME 2 — 8 mocsi-
NEHH TPAEJAHCKOMY TWpPaBy, KHHATE 9 — YrOIOBHOMY TIPABY,
gaurg 10 —12 agvuarcTpaTasEoMy mpaBy. OrxbisHEA KOHCTH-
TYOid TaMB, TIH BT0 Ka3ai0Ch HYRHEHME, II0XBEPraluch H3MB-
HEHIAMD W CORKpameHiaM®. HKoJexcs BHmers BH JBYXD HSJA-
giaxs. Cp cocrapiemia ero HavaJace kojxgQmramioEHas 1ba-
reasrocTs IOctumiama: nepsoe m3jamie Rogerca Omao pacmydau-
K0BaHO eme BH D29 roxy. 3arburs TOXIEKO GHIO TIPUCTYOICHO
k5 cocraBaeniio Jurecrs, oroHueHHOMY BB 533 rogy. Beabas
33 cuyMb OIm usgaHn HMucTaTynin, pacnydIdKOBAHHHEA BB TOMB
e 533 rogy. Mocxk sroro IOcrumiass pacmopajmica mepe-
m3ganiems Komerca. Bropoe usgawmie, codex repetitae praelectio-
nis, BumI0 B 534 r. Buberd c¢v Thws mepsoe usgamie yrpa-
Taxo cuay saroma. Ono 1o mHack # He jJomaxo. Cmocods murtH-
posamia Kogesca: ¢. 12 pr. § 1 C. de usufr. 3, 33-princi-
pium !) (r.-e. mavazo) w § 1-# 12-# momerurymim 33-ro Ta-
Tyaa 3-# meura Kozekca, osarxasiensaro de usufructu. Bubero
c.-constitutio mamyrs Tarme l.—lex.

d) Mszamiews Hmcrarynmiit, Jurecrs m Rozerca sakoEIHIACH

) Hamo sambrars yro Beaxb, rad ¢parmeaTss uss [Jirects mig BoHCTH-
rynig m3s Kogerca pasybieEs Ha maparpadsr, oepssiff maparpads OATAPYETCA
Bakp principium u sarbms ToIsk0 maummaerca mymepamia: §§ 1, 2m T I
To me cabiyers cxasaTs o moipaspbieHiaxs TarTyloBs HMHCTJTyHil: CcHAJaIa
mpers principium, satbus §§ 1, 2w 1. 1.

2*
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rozadpranionsad gBarexsmocTs lOcruriama. Iocas sroro Boi-
mers eme OBIN pars 3ax0oHOBB, T.-H. Novellae, ®oTopre npej-
NOJIATaJI0Ch TakEe u3gaTh 0co0nMB cOopEuEOMB. OxEaro, 572
mecas JOcrrriana Be Omaa mpmsegesa B ucmoxmenie. TH cOop-
BpEn HoBexns, kKOTOpHE JOULIM A0 HACH, NPHHALICHKATH JACT-
EHMB Janams. Bammbimie: 1) Epitome Juliani, cozepmamasn
124 xoscrarynia ors 535—555 r. Torpko romcruTymim, Bii-
mexmid B3 JATHHCEOMB A3HKSD, npupegeEn Iubiukoms, rpeve-
CRid me IWIDL BB COKPAMEHEOMD JaTWHCKOME mepesoxk. 2) Au-
thenticum, coopEurs uss 134 Hopeans ors 535 — Hhe 1.
TaRAKE BA TaTHECKOMTB A3nEB. 3) Camoe moxmoe cofpamie Ilo-
Bel11b cocraieno yake mocab cmeprs IOcrmmiama, sbpostno,
npa Tusepim, n cogepmuTs 168 Hoserrs. Oro muzgauo ua rpe-
gecroms A35ikB. Hoserrsr paspbressr (¢ XVI B.) ma riapu;
mepeoii raask rampoirt Hoseasaw npexmecrsyers praefatio. Cro-
co6s mnurmposamia Hosexxs: Nov. 89 cap. 12 § 4-#-§ 4-i
12-# raapn Hosemam 89-if.

2) Uro racaerca o0nema pemenuin IOcTunianoneraro 3axono-
naTerneTsa, T0 Bajgo saMbrarh crbayromee:

a) He Omam peuwnupoBarel Beh T8 wmOCTaHOBJEHIA, ROTOPLS
PEryINPYTE 9ACTO PHMCRie HHCTHTYTH, YYHEIHE AYXY Cpej-
HEXS BBEOBE H HOBAr0 BPEMEHH, EAEH-TO: PAlCTBO, KOJIOUATE,
KOERYOmEATS®, cTAOYIAMiA, tutoris auctoritas, peculium pro-
fecticium m 1. I. |

b) Csepxs TOr0 He OFIM pPENMIAPOBAHE TH IIOCTAHOBIEHIA,
ROTODHA He ONI# cHAOMEHH II0CCAMH €O GTOPOHE TIJIOCCATO-
PORE. OIT0 IOI0EeHie BHpamaerca noropopeoii: quidquid non
agnoscit glossa, nec agnoscit curia. Bm 9ToME OTHOmMeERIH HAJIO
saMbraTh, uT0 VECTRTYHiM CIIOIIb II0CCHPOBaHH, BB Jurecraxs
Be TI0CCHPOBAEE TOJBEO HBCEOIBEO parMenToBs u3b 48-f KBEHrH,
»p Hogexes me raoccmposamm oroxo 200 Goapmed sacTe rpeve-
CRUXD EOHCTUTYHil, w3 Hoserrs me raoccuposame—72 1).

¢) Haromems, majo samBTETh, 9TO TIOCCATOPH BEINIAIHE
8p IOcrumiaEoBckie cOopEmEm 13 EOHCTHTYNif repMaHCKAX®
mumeparopors Ppeapmxa I m Ppagzpmxa II, 7. B. Authenticae
Fridericianae.

'y Cu. mojpofsRA ykasamia BT mamIekTENXE yyeGEnraxs Apwxrca, § 2;
Bagreposa, 1. 1, § 6; Busnmefiza, 7. 1, § 3.
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B® yrazammmx® uperbiaxs IOcTHmEIAHOBCROE 3aKOHOJATEIb-
€TBO 0 TOCIOXCTBYIOMEMY MHBHIW pemumapoBano in complexu,
T.-¢. Bb OBIOMET, Takd uTO BCAELf, KTO CCEIAeTCH BB ITUXH
nperbraxs ma Corpus juris, mmbers, kax®s BHpamaiorcda, fun-
datam intentionem in jure, mora He OyJeTH JOEA3aHO, 9TO TO
MM Jpyroe mocraHosleHie oTMBHeHO no3imbimHEMH y3aKOHe-
HifAME HIm OOBIYHEIMD OPaBOMB. BmpoueMs, HBROTODHE yYEHEHE,
KakB, nanp., JepeHOyprs, BOSCTAOTH DPOTHBE DTOLO, YTBEPEIAL,
9T0 00%EMs PEUCRUIU ONPEOAAEMCA 00bINAEMs, TARB YTO TO, UTO
0CTaJOCh YYAAHMBE NOPAKTAKE, He MOKETH CYHTATHCA PEnUIHpO-
sagauMB. [IpagTEdeckoe BSHAYEHIC BTOr0 CIOPa COCTOUTH BB
TOMB, 4TO, CCXH BO3HAKAETH CHOPD, PEOHIHPOBAH0 IAHHOE IHO-
CTaHOBIeHie wax HBTH, TO coriacHo mepnoMy MEBHIID mOXOme-
yie in dubio cuuraercs pemuEmEPOBABHHMD, & COIIACHO BTOPOMY
(¢arTs pemennim pgormeE® Onrk nposbpers. Buopouews, Taroe
coMEBRie MOMETH BO3EHKEYTH TOIBRO OTHOCHTEJEHO pBIEO ').

Il. Kanonnyeckoe npaso.

1) [oxs EamoHHYECEHMD IPAaBOMB BB JAHHOMB ciydab cab-
IyeTH NOHAMATH SaEOHOJATEIBCTBO KATOJMYECKOH IEPRBH 33 Cpel-
mie BBEa, Bomexmee BB coctaBd T. H. Corpus juris camonice
clausum. Corpus juris canonici clansum cocronrs u3® cabryro-
muxs 4 vacred: a) Decretum Gratiani ITo wacrmas paboTa
monaxa ['papiama (XII B), EOTOpadg COCTOMT® H3% PAJA HOIO-
®ewilf, B3ATHX® M3 DA3HKXP IEPEOBHHXTH HCTOYHUEOBD (Ca-
nones), ¥ u3p moxomemift camoro I'pamiama (dicta Gratiani).
Orn dicta umboore mwhirio nDpammEpaTs nmpormeopbuia, Berph-
galomigca Memxy canones. OfasarerrEyio cmay EMBIOTB TOIBEO
EAHOHH, & He pascyszenia ['panmlama. Decretum pbBrarca Ha
Tps gacTu (partes). b) Decretales I'puropia IX. 910 cOoprUE®
ganckuxs yEasoBh (decretales), cOCTaBIeHHHHE 10 NPHEASAHIN
ganu I'puropia IX % 1234 r. Opp pbiurca Ha 5-Th EHHALS,
¢5 mogpasibiemiews ma ‘TETYAM. ¢} Liber sextus decretalium,
TOMOIHHTeNsHET COOPHHES NANCKEHXD JEEPETATiesh, COCTABICH-
#uii opr mank DBorudanin VIII s 1298 r. Oss BB cBOW
ogepens rbaurcAd BA D-Th EHATS CB NOApasybienleMb Ha TH-

') Cp. Jepabyprs, Pandecten, T. 1, § 4.
?) Tlogp. cu. Regelsberger, Pandekten, 1. 1, § 4.
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1vasl. d) Clementinae (sc. constitutiones), coOpanie zexperaiiens
pany Hawwmerta V ® yTBeDRAEHEWXT HMD TOCTAHOBIEH1H mep-
roBEaro cotopa Bb Biemmb (Vienne). drors cooprurs olfmapo-
goaE®s ®B® 1317 r. Ocraresma uacte Corpus juris canonici,
ofpasyromia colox0 corpus juris canonici noh clausum (a mMeHHO
extravagahtes mansl Ioamma XXII n extravagantes communes)
He Onap peuEnmApOBAHE.

2) UTO KACAETCA 3HAMEHIA KAMOHUNECKAIO WNPAGE JIA Tan-
JEKTBaro IpaBa, T0 Be0o(X0xuMO 3aMBTHTH, YTO OHO BHCCJO JHIIE
BropocrenerBrd usMbBmenia B® cueremy mocabpmaro. Tars, Oaa-
rojapa eMmy, pacmepena odJactb bona fides, srecenn msmbrenis
BHF TNOCTAHOBIEBiA PUMCEAro mpasa 0 3amuTd pragbuiag # T. .

[Il. Tepmanckoe 3akoHOAaTENLCTBO M 00blYHOE NpaBo.

1) 3amomojarearcTBo mpemnedl I'epmaEcrofi mMIECpin BHECAO
IWIIG BeCHMA HESHAYATEISRHA M3MBRERIA BL CHCTEMY PHUMCKAro
npasa. Boarme Bcero smauenia umbers mpeodpasoBamie ONEEYR-
CROff vACTH BAa OCHOBAHIH WMIEPCKAr0 NOJHIENCEAr0 YCTaBa
(1530 r.) ® HOMOJHHTEIBHEXT K% HEMY MOCTAHOBIENii.

2) Becbya BAEHYH POJH HTPat0 3aTO OOHYHOE NpaBO, &
Tag®e cyjeOmad npakTEEa. lbam#t pags BECTHTYTOBD YACTHIO
npeo6pasopan’d TAKEMB DYT€MB, BANp., YIeHie 0 Ieccin u npej-
CTABATENLCTRE, YACTHI0 BHOBb CO3JaBT, BAUpP., IOCTAHOBIEHIA O
GesBBCTHO OTCYTCTBYIOMHEXB, O JYIENPHEA3IMEAXDB, 0 Hacabi-
€TBEHHRXT JOTOBOPAXE.

3) Uro ®acaercs, BaKOHCHT, BAK0HOIATEABCTBA HOg0u I'ep-
MaHCKOR EMTepim, 10 BSZAHiA BOBAaro OOIETEPMAHCKAT0 IDAZK-
JaHCEAr0 yIOMEBIH, TO H HMB BEeCeH® NBINH pALT BAEHNYS
m3vBeenidt, B® ocobeHmHOCTH BB 00JaCTH KOHEYPCHATO IpaBa:
Mg, opparo, BHe OyieMT OCTABARIHRATLCA BA BHXB, TAKD
EakD TOLJeRAmid VSaEOHEHIA ABIAIOTCA He CTOJBEO PA3BATIEMD
BAaYa1bh DHMCEAr0 NpaBad, CEOJHEO NEPBEMH DTANAMH HA DYTH
gp monHoit samBEE ero, a swberd ¢w ThM® # Behx® MbcTERXB
npars, MECTENXE KOJEKCOBB, HOBEMD 06MEMT IPa&JAECEEMB
yromemiews. K®. ToMy #®e, BT0 HOBve ,00mee“ mpaBo, COSAA-
BAEMO€ WMIEDCEWMT SaKOHOJATEIBCTBOMEB, yAe He mMBIO, TO-
To6RO mpemmeMy ,00mEeMY“ IpaBy, OJHO _TOJBRO cyOcuiiapHoe
BaYEHIe MO OTHOMEHI EB OTIABILEEMD MECTHHM®B IDaBAMD, A,

%
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HAUPOTUBS, uMBI0 alcoloTHOe 3HAveHie, HCEI0IAI0 mpumbHEe-
Hie HOCABIHUX®.

§ 5.

CooTHOmEHie MemEIy HCTOUHHEAMH COBPEMEAHAT0 PHM-
cEaro mpasa !).

OcroBHOe TpaBHIO TOIKOBAHLI, KOTOpOe NpHMEBHAETCA BB
caydas kommusin MemAy HECKOJPEHMH IIOCTAHOBJIEHIAMM, Tpak-
TYIONUMU O0% OZHOMD M TOMT e mpejmers, ' IIacuTs: lex po-
sterior derogat legi priori, nozgabitmiit sarors orMBrAeTs Coxbe
panmiit. 1). Ha a1oM® ocroBaHim MpPeMoYTHTEILHEIMS 3HAUCHIEMS
npejlh OCTAJBERIMH HCTOYHMEAMH TAHJZERTHATO IIPaBa MOIB3YETCA
repMancroe 3aK0HOJATEISCTBO B O0HYHOE NPABO, IPHTOMB TAK®,
YTO COBPEMEHHHMT® OOKHYHO IPABOBHMB HOPMAME OTIAETCH IIpel-
mouyrenie mnpejt Goxbe pamEEME O0HYaAMH H Y3aKOHEHiAMA
npexueli 'epmancroit ummepin. 2). Jarke cabryers ramomEmMue-
CKO€e IpaB0, MOCTAHOBIEHIAMD KOTOPAro, Eak® Oorbe mosgEEMT,
Bh 00eMD OTJaeTcd INpejmouTeHie NpPeNd EOJIMAUPYIOIIEMH CB
HAMB HOCTAHOBICHiAME pEMcEaro npasa. OZEAKO 3T0 NpPaBEIO
npumbagerca He 0e3d nckiIndepld. BT HBROTOPHI® NYHERTAXD,
EAEBG, BaUOp., BB 3aKOHOJATEIRCTBE 0 IIponeRTaxb®, BOCTOPES-
CTBOBAJI0 Ha mpakrTEEd puMmckoe mpaBo. 3). Uro Racaercd, Ha-
EOHEI's, COOTHONIEHIA MeXRJXY OTABILHEIMH COCTABEEIMA YACTAMH
IOcTeRIaHOBCEATO 3aKOHOZATENbCTBA, TO HoBemrim, rkaks Goxbe
N031HIA Y3aKOHERHif, NMOAB3YHTCA IpelnodTeHleM® mpeld HMacTH-
ryniamu, Jmrecramu w Kogercoms. 3ato Tpu mocrBiauxs clop-
AuEa, mo MucaH IOcTmmiaBa, TOJEHE MOJB30BATHCA OIHBAKOBOM
carolt m smavemieMt. Hurarux®s npormeophuill Mem1y EUMH OpH
OpaBHISHOMT TOJEOBAHIM He CYMECTBYeTs, TOBOPHTH OHB BB
1.2 § 15 Cod. de vet. jure enucl. I, 17: Contrarium autem
aliquid in hoc codice positum nullum sibi locum vindicabit,
nec invenitur si quis subtili animo diversitatis rationes excutiet.
Ha camous pbaB a710 marero He Taks. llpormeopbuilt BCTpSB-
yaercd HeMmato. JORTOpWEA W TNPAETEEA MHOIO IOPaGOTaIM

1) PereascGeprepn, Pandekten 1. I, § 6.
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HaTh VCTPAHEHIEMD HXB, UPAMBEAA TO MCTOPHUECEYIO, TO CHCTC-
MATHIECEYI0 TOYRY 3pBEla. JBI10 BB TOMB, YyTO MHOTJA NPOTH-
Bophuie obwacmsercd TEMB, UTO JAHHHA DOCTAHOBJEHIA OTHO-
CATCA Kb DASINIHHME NepiOFAMTE BB MCTOPIH COOTBBTCTBYIONIAIO
HHCTHTYTA; Bh TAKOMT CAyYal npnEAMaeTcad BO BHEMAHIE TO
IOCTAHOBIEHle, EOTOpoe coorbrersyers mosgebiimed cranin
Pa3BHTIA, & HA OCTAIBHEA CMOTPATH, KaKb N4 HCTOPHYCCRIN
yMaTeplals Bb JIpyraxs ceayuadsx®d OJHO TNOCTALOBACHIC BHp-
#aeTs o0mee mpaBEIO, & JIPYroe NPeACTABIACTE: PasBHTIC 10
AIH COEEPEUTH HCEIOYEHIE HM3B LEro. DHBAETH M TAKD, 4TO
EaE0e-HU0yIs [OCTAHOBIEHIE, HECOIJAcH0e CB JDYUHMH, OTpa-
RaeTDd CYOBeRTUBENH B3IAA1H TOrO MJH IPYTOr0 Opucra, e serph-
TABWi#l couyscrid Y Apyrux®s. Kcam mporusopbuic unubymn ne
MomeTs OHTB YCTpaHeEO, TO NPOTHBODBYABEA NOCTALOBICHIA
00a MITHODHDYITCA, M BOMpPOCH phmaerca Ha ocHOBANIN 06NIXD
IpaBEIb 0 TOJEOBAHIE OO AHAJOTIH.

§ 6.
JlaTepaTypa NAHIEETHAro mpaBa ).

I Cwbna oTAbAbHLIXD TeyeHii.

1) Ilepsoe cepresHoe HAYAIO CHCTEMATHYECKOH JIHTEPATYPHOM
pa3paloTEE PHMCEAr0 OpaBa Ha J3amart OHIO MOI0KEHO wi0CCa-
mopamu. IIIxoza raoccatopoBr BosEMEIa BT Boaomsh pp mauard
XII crox. m mpocymecreosara 10 cpexman XIII B. I'pomkaa us-
BBCTHOCTS, ROTOPOK BB CKOPOMB BPEMEHW CTAJA MOJB30BATHCA DTA
MEO0Ja, IPEBIERJA BB DOJOHCEL# YEHBEPCATETS MACCY CayiuaTelel
co Bchx® EOHIOBS 3amagmolt Espomn. PogoEasalbBHEOMD INEOIH
cumraercd Irnerius. Ilocas mero ocoOmuM® aBTOpATETOMT NOAB30-
Batuch quattuor doctores: Bulgarus, Jacobus, Martinus, Hugo,
raxke Azo, maromens, Accursius crapmiit. Pa6oTi rioccaTopos
JerIR B OCHOBaHie BCefl MUBHIHCTHYECEOH HAYEM. JTH PabOTH
OTIAYAI0TCS MO TPEAMYINECTRY IKICLEMUMECKUMS XAPAETEPOMB: OB

'} Myponners, penennia, crp. 20. Brinz, Lehrbuch der Pandecten, 2 usp.
1, I, erp. 30 Regelsberger Pandekten 1. I, crp. 33 (Tam® me raasabilmia
IUTEPATYPHEA YEA3AH1A).



COCTOAJIH TJIABHHME 00pa30Mb Bb TOIROBaHIE Corpus juris. Hyuenno
oTrbasENA MBCTA HCTOYHWEOBH pa3éEpaINCh BH TOMB MOPAZES,
BH KAKOMDB OHH CaBJyIOTB IPyrd 32 IPYroME BB COOPHHEAXSH, H
cra0maIncs EpaTeamu TOIkoBamiamm, glossae. [Jaabe, raocca-
TODHl YEASHBAJIM H CONOCTABIAIA CBOZEHA HIH RAPALICALHLIA
Mwema, 0TMBuaTE NPOTUBOPBYLA, TARD HASHB. AHMUHOMIYU, BCTPE-
Yaloniigca Bb HCTOYHWEAXB, H CTPEMHIMCh NPHMHEPUTH HXB
Memay co6oo. Beamria saciyrm rroccaroposs bb xbab paspa-
GOTEM PHMCKAr0 ImpaBa O0CIAOIAOTCA UOJHEMH OTCYTCTBIEM®B Y
HUX'B HCTOPHYECKHXT YO3MAHIA: OBM COBEpmIEHHO He OHIA 3HA-
KOMLL €T Mcropie#t pumckaro mpapa. Cp TeueHieMB BpeMeHH
CTATH TOABIATBCHA CcOOpHUEHM rioces. Cammit O0wuUpHEE TPYAB
910r0 pona glossa ordinaria AERRypeid. JT0 CBOJHAA II0CCA HA
l0cTunianoseroe 3aK0BOJATEIRCTBO, Bh COCTABH KOTOPOE BOIILIH
TOJIROBAHIA TpPeJIIeCTBeNHARORD ARKYpCld, XONOJIBEHHHA €I0
COOCTBEHHRIMHE ToaEOBaHIAME. I'rocca AEEypcia BuTBCHMIA U3
ofpamenlid paforTs OTABIBHEXE [JI0CCATOPOBE, W CTAIA IEPBO-
CTeNEeHHBME HCTOYHHEOMD paibbiimmefl aureparypmO#l paspa-
00TRH pHUMCKAr0 IIPaBa.

2) Illkoay raoccaroposs ¢ KoEma XIII B. emBmuia mroaa
MOCTII0CCATOPOBD BJAM KOMMEHTATOPOBB. Hemocpexcrsermoe wuay-
geHie HCTOYHMEOBB OLiI0 samBHeHO H3ylIeBleMD TJIOCCH. Ypess
IOCPEJCTRO €4 TOJSE0 M 3HAROMHIMCHE CB CAMUMH MCTOYHHKAMH.
JpyruM# Ca0BaMM, EOMMEHTATOPH MHCAJH TOIKOBAHIA HE HA4
IOcTeriaBOBCROS 3aKOEOXATEIBCTBO, KAKD TAKOBOE, & HA LI0OCCY, —
glossa glossae. B mpoTHBODOIOAKBOCTE TIOCCATOPAMDB, MPECIb-
IOBRBIIMMB N4 TEPROME NIAHE UMCTO HAVIYBMA THIH, KOMMEH-
TaTOpH #Mbin BB BHJY TIIABABIMB 00pasoM's I'BIX NPARTHIECKIA:
OHH CTPEMHIHCH NPHBECTH DHMCEOE IpPaBO BB TAROHE BEIH, YTOOH
OHO OTBB3IAI0 TWOTPeOHOCTAM® COBPEMEHHOW HMB JRASHE H 000-
pora. Cs sroli mbibio OBE oTYacTH HeBaMBpeHHO, OTYACTH W
HEaMBDEHHO, M3BDPAMA]lH CMHCIB® DPHMCENXE HODMB, I'IB 3T0 ka-
8aJ0Ch BYRHHMD, Helad ci5iaTh MX® BIOJHE DPUTOTHEIME XIA
paspbimenia cooposs HOBAr0 upomCXomIeHid. PaloTH EOMMeH-
TATOPOBH HMBIN BamHOE mparTHueckoe 3sHadenie. Ho B® mHa-
YYHOMD OTHOmEHIE OHH JaJeE0 YCTYHaoTs pab0oTaM’® HXB mpel-
MIEeCTBEHENEOBS, OTIHYAACH CXOJACTHYECRAME XAPAETEPOME H
usaumae#t mpocrpasBOocTEiO. Bampbitmie wmpeacraBaTexnm sroit



mroas: Durantis (k. XIII B. speculum juris), Bartolus de Sas-
soferato (moxosamm XIV B.), Baldus de Ubaldis, Jason Mainus.

3) Iloxp BrifmieM® HAYAIs BO3POELCHIA H TyMAHASMA BO
Gpamniz Bp XVI B. crommiacs (paEmy3cEad HCTOPAIECHAS
IE0Ja, EOTOpas BHOBEL 00paTHIACH Kb HEIOCDPEICTBEHHOMY H3yde-
Hif0 mcTouEnkoRE. HoBOE HampasleHie He OrPAHHIMBAIOCEH H3VYe-
mplieMs ojHoro JJcTRHIaHOBCKaro B5aKOHOJATENBCTBA, & CTAJO
o0pamaTh BHEMAaHIe W Ha ocraTEH Jo-IOcTEBIaROBCEATO TIPaBa;
HA DALY Cb JOTMATHIECKHMH BOIDOCAMA CTAJIM PA3palOTHBATHC
H BOIPOCH HCTOpHYECKie, IBMB OHIB NPOIATH COBEPIIENHO HO-
BEi cBBTHE Ha MHOrie BONPOCH puMCEAro npasa. Bammbitmic
npencraBaTens 3toff mroxs; Duarenus, Balduinus, Brissonius,
Jacobus Cujacius (Jaques Cufaz) (1522 — 1290) u Hugo
Donellus (Hugon Doneau), zaxbe Jacobus Gothofredus) (T 1652)
u Anton Faber T 1624.— Ocolerro Brppuranrca Ryanilt u
Hosexrrs. Kyaoii Omas Bejanmifics (uI0IOrS, HCTOPHED U
5E3EreTHED, — er0 observationes COJEpAATH MACCY BAEHBIXD
ACTOpAYeCEHXD 3aMbByamii ¥ J0 Hamero BpEMEeHH COXPAHIIE
BaEHOE BHaUeHIe. JSHAMEHHTHR coBpeMeHmHHE® ero Donellus
OMIP II0 OPEEMYMECTBY CHCTEMATHEOM®B; BasmEbiimaz pabora
ero—commentarii juris civilis. Mcropuuecroe manpasierie nmpo-
cymecrBoaro B0 Ppamnim po mavara XVII ebra. Buoocrbz-
¢TBiu upeofiajaromee 3HaYeHie MOTYYAIA TPARTHYECKAA WPUCIPY-
JeBIid.

4) Bs I'epmaniu co BpeMeHH peOenmiy DPHMCKAro Ipasa Ao
XVII sbra npeoGrafaina IIE0JIA IOPHCTOBB-IPAKTEEORB. Ilpex-
crasurelell HCTOPHIECEAr0 ganpaBieBld OHI0 OYeHbP HEMHOTO.
Bamebiimie m3s muxs Haloander, Ulricus Zasius. BoasmeacTBO
e BEMENREXD KNPHCTOBS OHI0O BCembBIO NOrIOmEE0 ABIOMD
IPEMAPEHiA BHOBb PENUINPOBAHHALO PHMCEATO IpPaBa Cb IO-
rpebEOCTAME repumanckodf ®msmEm. [Ipu 5TOMB OHH ONHDAJHECH
Ha paloTH KOMMeBTaTOpOBB. OCO0EHEHO BHAAITYIOCA POIb ATPANH
cakcoHckle opHcT. Carcomia ¢ Bavaia XIII BBra obiagana
COODEHEOMT BAI10BAIbBO-HBMEEAro mpasa—s3HaMeHRTHMS Cak-
COECEEMB Jepmatoms—Sachsenspiegel. Co Bpemenu pememniu
PEMCEAr0 NpaBa HocIBiHee €Ta’0 JUIOMT KB JHOY Ch CAE-
coECEENMB mpaBoub. Coueramie W mpummpemie 060#XD BHIAIO
Ha J0JK CAECOHCKOH IopHCHpPYXeHminm, PesyapraToM® 9TOH pa-



O6oTn gsEacg usus modernus pandectarum, npexcTaBIARNLiH
co000 cTpaEHYH CcMECP PHMCEUXD ¥ TIepPMAHCEEXD HAYALD.
Bamsbiimie npegcrasatenu sToro sampasresig— Benedictus Carp-
zow, Heinrich Berger, Joh. Balthasar a Werner, Augustinus
Leyser. Ilo cromaM® CAKCOHCKEX® IOPHCTOBE IOMIE ¥ Apyrie
yuerne opucTs, kKak® To Mevius, Lanterbach, Stryck.

5) By XVIII bkl upeodragamomyio poas crajga HIpaTh
KOS ecmecmeennaro npasa. (CreTeMH eCTeCTBEHHAr0 IpaBa
craid moaBiATeCA eme B® X VI BbrB, BHO nepBomavarsr0 0EE
BaTPOTUBAIE 10 TPEUMYIIECTBY TIOCYIAPCTBEHHOE I« MeRIVHA-
pozuoe mpaso. Ho c¢b momma XVII pbra sta mroza craza
ORa3HBATH BIigHie W HA TIpamjJaHCKOE mpaBo. [IaBHaf 3aciyra
9TO#f IIKOJE COCTOMTH BB TOMB, 9TO OHa4 IIPHBEIa KB BHpa-
6orrb u3pberHOR CyMME O6WMXD NORATIE H KB CHCTeMAaTHYE-
crolt rpynmapoBeB mpaBoBaro marepiara. [iaBmmii mpepcTaBH-
TeXb HTOr0 HampaBiaeHis—Thomasius.

6) Bs XIX croabrin BEOBE OHJ0 OTBeXeHO mOK06anmee
MBeTo ucmopuueckomy usydemiro npasa. Bb I'epmanin BosEEEIA
HOBad ucmopuveckas mroxa. (cHOBaHie ed OHJI0O TOJOEEHO
lerrusrenckams mpodeccopoms Gustav Hugo (T 1844). Ca-
MHH TAJAHTIUBHE €A NpeicTaBATeNb H NPHSHAHHHE Iaasa—
Friedrich Karl v. Savigny (1779—1861). Casumvr yuuas,
4TO OPaBO0 €CTh IPOAYETD HCTOPIH, OHO CIYAHTH BHPaZEHIEMDB
HapoxEaroe xyxa. Jnda Bagzexramaro ypasymbmia ero meolxo-
puMo o6paTThCcA KB HcTopim ero. Hawasmeecda Bcabis sa 3TAMSB
BHOBb HCTOPHYECKOE H3yYeHie PUMCKAro MPaBa MPHBEIO Kb BECHMA
ILIOXOTBOPEHME Pes3yIbTaTaM®b, Y€MY HeMaIo COxBHCTBOBAIO TAKKeE
OTEDHTie HEEOTOPHX® YTPAYEHHRXD OLLI0 HCTOYHAEOBD PHMCEATO
ImpaBa, BB OCo0eHHOCTH NOXIWEEEX® Vmcrarymiit I'as. Boas-
moe MBCTO OHI0 OTBEIEHO USYUCHIUO YUCMAYW PUMCKAY RPAEA,
Bal® HEME palboraX¥p UBINH pare BHJAKWMEXCH YMOBRD, H3E
EOTODHXT 0co0eHHO BHBHraerca I'eoprs Ppuapuxs Lyzma,
{t 1846). Taroe msyueHie UHCTAr0 PHMCEATO IIpPaBa CAMO IO
ce6B mpexcraBadeTs, KOHEYHO, ABIeHIe EpaliHe mmeJaTeIsnoe,
HO JJA4 OPAETHRH TOTO BpPEeMEHH OHO OELIO CONPA®EHO Ch Omac-
BOCTAMH. 3a HSYUYeHIEMs NpOINIAr0 MHOTIe H3CIBJOBATEXH B4-
6EIBAIN O HOXOEEHIW IBIB BB BacToAmeM®. TmarelbBHE HCTO~
pudeckilt m wpumuueckii aBaAdE3H HCTOYBHEOBD Hepbaro npu-



BOJHIP XD KB YOb&IeHin, uTo 00uWenpHEATOE TOIROBaHIe TEXB
ulg IPYrEXD IOJOREHifh HECOrJacHO Ch HCTHHHLIMT CMECIOME
uxb. ¥ BoTs, OB cralu 3aaBIATE W HepBaEO CB yembxoms
mpeTensio, YTo0H TNPAKTHES OTKA3aJIacCh OTH IPEROATO H IpH-
HAJIA HOBOe Toxrosamle. [Ipm 2TOMD ymycRaJIoCh H3B BHALY, 4TO
HECOIJACHOE CBH HWCTOYHHEAMH, HO OCBAMEEHOE NPEERHEI) NOK-
TPEHOO # AZ0AroXBTHEH NPARTHEOK TOJKOBAHIE TOF0 HIM APYroro
wbera Corpus juris mepbiro mpejcraBrgro anums BabSIINO0
$opMy, BB KOTOPYI0 BEUIAIHCH HO8bA NOA0HCEHIA, BHISBAHILLA
U3MBEHBIHMMACA CONIAILEEIMM M SEOHOMHYECEMMH  YCIOBLAMA.
Brposexs, 9T0 aHTHEBADHOE HANpPABIEHle, BB OCODEHHOCTH 3a
nocnbgEee BpeMd, BCTPBTHIO CephE3HRIHE OTHMOPEH €O CTOPOBH
BHIAI0IUXCA POMAHACTOR®.

Heropuueckad mKOIA M B Halme BpeMs JOJ#EBA OHTH upH-
8HAHA TIOCHOJCTBYOMEN.

7) Ha pany c¢» STEMP CEIAJRBAETCA PALH HOBLIXS Teye-
mift. Cp ogmHON CTOPOHE, mpH usydeHin u (PopMyIupoBEE mpa-
BOBHXB® WHCTHTYTOBH HAYAHAKTH O00pawarh Bce Goapiiee BHH-
mamie Ha TBCHYKO CBA3L, CYM(ECTBYIONYI MEEIY IIPABOME W
IPYIHMH CTOPOHAMZ COIIalbHOH MU3HM, BB OCOOEHHOCTH DKOHO-
mieli (Iepmmrs, rp. Iumwmckif). Cv xpyro#t CTOPOAN, H3YYAIOTH
CBASH mpasa Cb ncmxogorieft, Towmde GopMyIEpYOTH OTHOWIE-
mie yemjay xormofi u moamrmeoirt mpasa (JI. I. Ierpammugii).
Bee »T0 orasmBaeTs, KOEEYH) BIifHIE H HA YHCTO IOTMATHIE-
cElf u3crBgoBamia, vacTeio coxbiicTsya Soabe ToumOMY YyCTaHO-
BIeHI0 3aJa¥Yh H TPaHAND JOTMATAYECEAT0 M3YIeHIA NpPaBa,
YacTh0 BHEOMSMPBHAA DAXG X0JAUEXB (opMyas, onperbieniir
OT5IPHRXS HWBCTHTYTOBB, IpoI@BaA HOBEE cBETH HA HCTHA-
HHH CMHCID H 3HaYeHle 3TEXD HHCTHTYTOBS.

[l. Cuctembl uanomeHia. a) Jo XVII B. mpeoGiagars axse-
1eMUNECKI MemOOs, TPA KOTOPOMB OTEEIBHHA DOJOEEHIA KOM-
MEHTADOBAIACH BB TOME HOPAIES, BB EOTOPOMD OHE pACIOIO-
KEHH BB HCTOYHHEAXS.

6) Kro cuBEAib, TaRs HA3HBAEMU .E1AALHIL NOPAJOKS
H3I0EEHIA, TPH EOTOPOMT COXpaHalroch npurATOe Ilamjerramu
abnemie H& THTYIE, ¥ O KaEIOMB THTYIS TrOBOPHIOCH 0€000:
HO BB nperBiax® JaBHATO TATYIA YA€ He OUDAHHYMBAIHCH TOX-
rosagiend oribisEEX® MBCTH, COZepEAMHXCA BH HEMB, a Ipel-



Jarald CHCTEMATHYEeCKOe H3J0:KeHie BCero Yy4edid, 0 EOTOPOME
maa pbus BB TETYaB. HauGorbe o6mupmoe mscabrosamie, naio-
®ennoe B TakoMs mopAxkB—Gluck, Ausfuhrliche Erlauterung
der Pandecten 1790 — 1830, 34 roma; mocrh cuepru lirnora
ero TPYLE OHIB NPOJOJMAEHD IPYLUMHA IOPHACTAMU; B THXE DOPE
BEIWEIE eme ubam# pages TOMOBE, HO TPYIE eme Jalero HE
OKOHYEH.

8) Mauno-mo-Maay CraJu HOABIATHECA W3CABI0BAHiA, MOCTPOEH-
HEA aBTOPaMA 7O camocmoameivnon cucmemn, Qfaof #3B HAU-
Goxbe paHHEX® INONEITOKT 2TOC0 POJA ABIAETCA H3CIBJOBaHIE
HJoreria— Commentaril juris civilis libri XVIII. Cwmcrema, opa-
HATAA BB Hacrodmee BpeMd, BnepBHe scrpbuaerca y ['yro—
Gustav Hugo —BB ero HHCTHTYUiAXD COBPEMEEHAI0 PHMCEArO
mpasa 1789 r.; ero npuwBpy mocatrzosans Iefize (Heise), m
¢k THX® mop® »Bra cucrema nplobpbra mpaBo IpakIaHECTBA BD
HayES. OT1B pHMCEOH WIN TAED HA3HB. HHCTHTYLIOHHOH CHCTEMEH
H3JI0KEHIA 9Ta CHCTEMA OTIHIALTCA ROPEHHEIMD 00pasoMs. Puu-
CRafg CHCTEMA, EaR® OHA BHJIHIACH BB WHCTATYOiAX® [ad m
IOcrumiana, Omaa mocTpoeHa Ha H3RBCTHOMT DOJOFEHIH: omne
jus quo utimur, vel ad personas pertinet, vel ad res, vel ad
actiones. I rag® personae, res, actiones—»3T10 TE TpH WOEATIA,
ROTOpHA Jeraid BB ocHOBamie pumckoit cwecremsi. Ha asmgd co-
BPeMEBHOH OpHCUPYACHUlN STEMB TEPMHHAMTS COOTBBTCTBYIOTH
[OHATIA: mpaBa JHYBATO, IIPaBa MMYIIECTBEHHATO H IIPOIECCA.
CoBpemMeEHAA CHCTEMA HSIOEEHLA Ipe&Je BCEro MPOBOJATE PB3ROe
pasimuie MeRYy MATEPIAIBHEMB IPABOME ¥ mponeccoms. Ilocabr-
Bift CoCTABIAETE NpeIMEeTh: CAMOCTOATEILHON HAYEH TIPAEJAH-
CEAro upomecca. 3arbub, BB COCTARB MaTepiaJbHALO IIPaBa
pasiA4aioTs o0myw wacTs H 0cobeEBYi0. B3 ofwjen wacmu nsia-
raerca papd yuemit, ambomuxs Ooxke mam menbe o0mee 3HA-
genie 214 BCBX® maum xia OOIBIUMHCTBA HHCTATYTOBS TI'PamjJaB-
CEar0 mpaBa, IOIF CIBIVOMAMH VCTAEOBUBIIAMMCA pyOpHKaMu:
a) yuemie 0 CyOBEETax’® IpaBs, b) yuerie 00% 00BERTAXT IIPABE,
¢) yuemie 065 OOmMUXD YyCIOBIAX® BOSHAKECBeRis, maMbHeHid,
mepexoja M Ipekpamienia npaers B d) yuemie o samurd mpasd.
Muorza »TOMY upexmocsLiaercd eme obmee yuemie o mpasb BB
00BeKTHBEOME B CYOBERTHBEHOMB cMucab. Bs ocobewwnon wacmu
pascMaTpEBaTCA OTIBIbHEE HHECTATYTH 4YaCTHAr0 npaBa TOIH

’



crbpyomuma o0muME pyOIMEAME: &) IpPaBO BemEoe, ) IPaBO
0073aTe.IbCTBEHHOE, B) IPaBO CeMefiCTBeEHOE M I') OpaBo HacAbi-
CTBEHHOE.

. Bamubiwia nocobia. Arndts, Lehrbuch der Pandec-
ten, 13 wu3x. 1886 r. Toumoe, cmaTOe W3I0mEHie, HO OYEHB
cyxo. Windscheid, Lehrbuch des Pandectenrechts 3 1., 7 maf.
1891 r., 8-e, mocmeprroe u3y. Rumma — 1898 r. Ilozpobuoe
u3a0Eenle, GoraTHA JATepaTypHEEA ykasaHia. Dernburg, Pan-
decten 3 7., 7 m3x. 1903 r. JHmBoe, YBIeEKaTEILHOE H3JO0-
wenie. Vangerow, Lehrbuch der Pandecten 3 1., 7 wusp.
1863 r. He yueOmmE®, a mocobie kb JeRniaAMB BB BHIE TpO-
CTPAHHOE NpPOrpaMME Eypca CB 00mupHHME npaMbuaHiAME, mO-
CBAMEREEIME pasbopy BamEbimunxs komTpoBeps®. Baron, Pan-
decten, 8 m3z. 1893 r. dcnoe, TourOE H3.I0KEHIE BITAALOBD ABTOPA,
HO II0YTH [OIHOE OTCYTCTBle VEasaHil ma uymisa mubmia. Ilepe-
Begeno Ha pycerift asmwrs J. I. IMerpamunkmms. Accarias, Pré-
cis de droit Romain. Demangeat, précis de droit Romain. Ha
pycckoMs asurd mmbiorca mypem Mutiokosa, Asapesrua (2 T.
Bb 3 uwacraxs), 3arypckaro (meoxomuemmmii), Jllopma, Edumosa.




OBIJAf YACTE.

OTIBID L

OCHOBHEIS IIPaBOBBIZ HDOHATIA.

. —

I'TABA 1.

llpaB0 Bb 06LEKTHBHOMb CMbICAE.
(Ygemie 0 npHIAYECEIXT HOPMAXE).

Moapasakaenie I. ITouATie npasa B's 00 BEKTUBHOM S CMBICIE.

§ 7.

OropaBHEa" TOUEa !).

Oropasroit TOYEOH KaE® XIA COMiaIbBEXDB HAYES B0OOIE,
TaE® ® A4 IOPHAAYECEMXH HAYED BB OCOOEHHOCTH ABIAETCA
DOHATIE EOHEPETHAT0 KHBHEHHATO OTHOIIEHiA.

Bearoe EOBEpeTHOE MHASHEHHOE OTHONIEHIE MOMKEETH OHTH
OauEe XapakTepu3s0BaBO Kakb M3BBCTHOE Chrewuduveckoe ommo-
UEHIE COCYWECNIE06aHLA, BOSHEEAIOMEE MERIY JAHHHME CyOB-
€KTaMA H JAHHEMH OOBEETAMH, H IPOABIAOmMeecd BO BEB BB
#3BECTHOME CHemA(HISCEOMT TOBEJeHIH SaWHATEPECOBAHHEXD

1) Jmreparypa no BoumpocaM® ofmefl Teopinm mpaBa BecsMa Go0rara,
Oryvbrams xmms BbcroIsko Bammbimuxs mnocobifi: ,Thon, Rechtsnorm und
subjektives Recht. Bierling, zur Hritik der juristischen Grundbegriffe m juri-
stische Principienlehre. Ihering, der Zweck im Recht. Merkel, juristische
Encyclopddie. Regelsberger, Pandekten, 7. I § 9 u c1. Gierke, deutsches
Privatrecht, 7. I § 9 m c¢1. Hold von Ferneck, die Rechtswidrigkeit, Ropxy-
HOBS, Jesuia no ofmeil reopim npasa. Nerpamankifi, Ogepen purocodin mpasa.



Jans, npecrbiviomems 15 waw umEmg obiu, TOTH BHIE WROM
(peaxsmsift mam memxmueckif) sperTs.

Rar®s My yme sawbruiu, GOJRIUECTBO DTHXB OTHONICHIf
OTTRYAETCA MACCOBEIMB XapakTepoMst H nMBerTs TeHgeHmiio mepio-
JH9eCEH TOBTOPATHCH.

OmHTP DORA3HBAETH, BO-1-XB, 4T0 HT0 NPOHCXOIHTH OTD
TOr0, 9TO 3aMHTEPECOBAHHEA JUIA BH OJHOPOJHHXD CAYIAAXD
EMBOTE TEHIEHNIX NPHEIEPHAUBATECA OTHOPOJHHXD IIPIEMOB,
ONHOPOJHEXD HAYAIh HJIM IPABHIB, BCIBECTBIE Yero M JXOCTH-
TaercA eluEoo0pasie BB MOBEJEHiH UXB, BO-2-XB, uTO COO.II0-
nemie mogresamux®d npasmad Embers wmbero audo HEBOIBHO,
BB CHIJ OPHUBHYKY, 1100 CO3HATEIBHO, B CHIY NIPHSHAHIA, IIOIB
JaBIeHIeMD BHYTPEHHATO HIH BEBWHEALO apropurerd, uwbhieco-
o0passocTd Ham 00432TEIPHOCTH WXB, W BB-3-XTB, 4YTO usMbHe-
Hie BB UOJJERAINMXD NPABHIAXD, BIIAL HA DOBEJEHIE 3QMHTEpC-
‘COBAHERXB JHOB, COOCOOBO BB H3BBCTHEHXT mupeibraxs wuawh-
HUTh H X4pPaKTepd OTHOINEHi#, BF KOTOPHA OHM BCTYNAKOTE.

Orciofa, BB 3aBHCHMOCTH 0T TOYKH 3pBEIA JTaHHATO ye.a0-
pbuecraro cowsa Ba COBEPIIAKMIACA BB HEMB OTHOIIEHIA, MO~
HETH ABATHCA CTpeMIeHie YPeryImpoBATH STH OTHOINEHIA IYTEMD
(pukcamim COOTBBTCTBYMMHEXS NPABHIH H YCTAHOBIEHIA TAKHMD
OyTeMB USBECTHEIXD aOCMPAKMHLITS MUN08s OMHOUWEHIT BB
CMEICTBS H3BBCTHRIXT THOWYEEXH ROMOAHANIIH OOMECTBEHHEXE
9IEeMEHTOB. .

IIpaBuaa, ROTOpHA TaRAMB 00pasoMb (GOPMYABDPYOTCI U KO-
TOPHMB OpuAaercd o0AsaTelbHOE 3EaYeHie, MOLyTH OHTH IHGO
OPOCTHMF BOCOPOH3BEJeBieM® M Tpu3HaHieM® TBX® mpasuis,
EOTOPHA HA UOPAETHEB y&e CIORHIACH, — BB TAROMB cayuah
TOAIeRKAMIA EOHEPETHHA OTHOWEHIA ABIAOTCS HE TOIBEO IIO-
BOXOMB BB (OPMYIMPOBES DTHXD IPABHIE H COOTBBICIBYOMAXS
a0CTPAETHEIXS THIOBB, HO HENOCPEICTBEHHO ONPeIBIfOT: H
cogepEarie HXB,—Iu00 OBH MOTYTH IPELCTABIATH co60K0 EHUTO
HOBO®, UPWUBECTH KB YCTAHOBIEHI0 HBKOTOpAr0 HOBAro THIA,
HEEOTOPOE HOBO# ROMOHHANIM O00MECTBEHHEYDH DJIEMEHTORB, Ha,
npakTERB eme me perpbuasmefica, wmwhomed cromms Hasmave-
HIeMS HE IPOCTO COXDAHETE Ha OyAymlee BDeMA, a BHIOH3ME-
HETH JAHHEIA RKOHEDETHHA OTHOLIEHIA HWIH Zame CrBiaTh OBTO-
PeHie WX® HeBOSMOBHNME, (EAROBOH DESYIBTATH MORETH GHTE



Aau He OHTH JZOCTHTHYTD); Bh TAROMB CAydah DOLIeRAmid KOH-
KEPeTHHA OTHOINEHIA ABJAKNTCA JIHIND IIOBOLOMS KB YCTAHOBJIEHIIO
JaEHAr0 a0CTPAKTHATLO THOA, HO HENOCPEICTBEHHO He ompexb-
AAI0TH, (MIH IWNIb OTYACTH ONpPelBIfiorTs), COLEep®AHIE ero.

W rtag®, COOTHOUIEHIE MeRIY FOHEPETHHIMH MACCOBEIMH OT-
nomweniAME ¥ a0CTPAKTHEIMEM THOAMH OTHONIEHl# MomerTs OHTH
JBOAKOe: Iu00 MEPBHA ABIAIOTCA TOBOJOMB EB YCTAHOBIEHINO
nocrbrEnxs, aubo ovm BMBers ¢v THBMB ompexrbidnTs B COAep-
JKAHIE PXb.

Toura 3pbEid, €b XKOTOpPO# MI NOIXOAHUME KB JAHHOM
rpynok orHomremik, cama 1o cedb Momers OHTH BeChMa Pas3Idy-
HAs: IOpAJHYECEasd, HPABCTBEHBAA, PEIArio3HAS HJIH IePEOBHAA,
TexHuyeckad (HAyuHAad HIM TPARTAYECKAd) W T. 1. BT gam-
HOMB CAy9aB HACH MHTEpECYeTHh pHAMYECEAd TOUEa 3pbHid;
¢b 2TOX TOYEM SpBHIA MH JOXEHH OpemRIe BCErO pasiH-
4aTh OTHOIIEHIA IOPUIMYECKH CYIIECTBEHHHA M IODUAUHYECKH 0e3-
pasingsbsid. IIepBEiAd BB CBOIO 0Yepexs MOIYTH OHTH 00IIECTBEHHO
mbaecooOpasend iy odniecTBeEHO Bpeubia. HopMs, uX® peryru-
pyoulid, MH HasHBaeMH HOPUIHYECKAMH HODMAMH, a HOXYIAEMEA
OyTeMD CONOCTABIEHIA HXT A0CTPaRTHEE THIH —IOpHIHYECRAMHU
WHCTHTYTAMH.

Nss crasaHHATO ABCTBYeTH, 1) 9TO IOPHAUYECEH CYLIECTBEH-
HNA HIA HOPHIMYECEId OTHOIIEHIA COCTAaBIATS JAMD YACTh
BbunO CcMBHAOMEXCA KOHKPETEHX® HEHSHEHHRXS OTHOIIEHIHE, BB
ROTOPHA JIOKH BCTYHAKWTH JAPYI'E CB APYrOMB H CB ORPYHEAI0-
UEME HXB IPEIMETaMH; 2) 9TO0 MOPHIAYECKH CYIIECTBEHHEA HIH
OpAJAYECEld HOPMH COCTaBIAIOTH JHINB YacTh BCBX® TBXB
HOPMB> MIH NPABHIE, EOTOPEMH PYKOBOACTBYHTCA JIOIH BB HXB
B3AMMHEIXS OTHOIIEHIAX®; B 3) YTO IOPHJHYECEH CYNECTBEHHEE
UIF IOpUJHYECKle MECTHTYTH COCTABIAXKTH JMIIG 9YacTh THXB
a0CTPAETHHXF THOOBB, KOTOPEE MOLYTs OHTH BHBEIEHH H3B
COLIOCTABIEHIA MOJIEHAMHEXT OPABHIS.

Orcrona e Jarbmre ABCTBYETH, YTO AHAJIASH OCHOBHEIX'D
NPABOBHXE MOHATIH KOHEPETHALO IOPUIAIECEATO OTHONIEH1A, IOpPH-
IAYeCROX HOpMb, IOPHAAYECEAr0 HHCTHTYTA HEMHCIAMO NIpPOH3-
BecTd 0e3s mpegsapuTeIbHAr0 aHaiusa Ooxbe o0mux® MOHATIH
KOHEPETHATO0 JEH3HEHHATLO OTHONIEHiA, HOPMH, a0CTPAETHATO THOA
otaomenifi BooGme. HeoGxozumo cmagaza pBIIETH BOIPOCE, 4TO
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TaEOE¢ KOHEPETHOE RU3HEHHOE OTHOIIEeHie,——d4TO TaK0e HOpMA,—
qT0 Takoe a0CTPAETHEH THOD OTHOWEHifl, 1 TOIBEO MOCIH BTOTO
MO:KHO NepeiTE EF BOIPOCY O TOMB, UYTO TAKOE IOPHJHYECKOE
OTHONIEHie,—YTO TAKOE HDPUIUYCCEAS HOPMA,— YTO TAROC IODI-
nageckit mpcTETYTS. HakOmenms, H3B CEA3aHDATO  ABCTRYCTS
OCHOBHOE 3a0AykjeHie HOBBUIIMXD NONHTOKD IOCTPOMTL BCC
yaerie 00B OCHOBEHX® NOHATIAXD NPABa & YHCTO IICHXOIOIN-
UeCKHXD JAHHHXD ). Beb 9TH MCHX0I0rHICCRIA QML — KAKS TO
HAME CYOBERTHBHEA HPELCTABIEHIA 0 HOPMAXT, PCIY.IHPVIOULHXT
gamy AbarerssmocTs, mame yOBmicHIE HIH YYBCTBO 0GABLTCIL=
HOCTH HOJIYHHATBCA 9THMB HODPMAMT, HAlIe C}’ﬁ'LEI‘LTHHIIlHJ COsHL-
Hie CcOOCTSeHHHX® 00A3aBHOCTEHl H MpPH3HANIE COOTBETCIBYIONHXD
npaBs 3a Apyrama,—oO0escrnopro mMBOTE BARNOE 3Hauenie, 10
BCE M€ 3T0 HE NEPBOHAYAJIBHEIE, & JUIIbL PPOUIBOOHHIC MOMECHTLL,
Bed omm—umoposmyerie THXp ROHEDPETHLIXB KUBHEHHHXEL OTHO-
meHifl, 0 EOTOPHX® MH TOBOPHIM BEIE. A 5TH KH3HCHILIL
OTHOIIEHId CaMH HECOMHABHHO He CYTh ICHXHYCCKIA, UHCTO BHY-=
TPeHBid, & MMEHEO CONIAJBHHA, OOHAPYRUBAONIACA BO BHL BL
COOTBBTCTBEBHOMD IIOBEIEHIM 3aMHTEPECOBAHHKXD JAHIB, ABICHIA.
[HoroMy ¥ mpaBo0 RKaEb NPOIYRTH 9THXTD RUSHEHILIXE OTHONUICHIH
eCTh HE ICHXHIECKOE, & COIIaJbHOE fABJEHIE.

YeragoBEED 9TH OCHOBHHIA IOJOMEHIA, MN Iepeliems Te-
Ieps BB 4HAJAM3Y CHAYAIL IOPHAMIECEAXD HOPMB, & 3ACUMD —
IOPHIAYECEHXS OTHOIIEHIH M IOPHIAYECKHXT HHCTHTYTOBD.

§ 8.
O6mee ompenmbiaenie HPHTAYECKEXH HOPMD °).

[Ipacrymas B® aBEaIn3y IOPUJEYCCEHX> HOPMD, MH JOXKHH
Ipe:ETe BCEr0 YCTAHOBHTH, ¥MO MAKOE HOPMA 6000ue, H 3aCHMD
y®e nepefiTa ®® pascMorpbmi0 BOIpOCA O TOMB, MO MAKOE
HWPUOULECKAR HOPMA.

I. OcramapimBasch Ba NEepBOMT BOUPOCH, MH JONKHE Ha-
9aTh Cb CONOCTABIERIA DAasEAr0 pOja HOPMB, Eakbh TO: HOPHAH-

) Cu. 35 ocobGenpoctm Ilerpampuriii, ouepEn, passim.
?) Cu. mareparypy lpuBeleHHYH BT § 7, crp. 3l



4eCEHX'H, PeInrio3grix®, HPABCTBEHHHXH, TeXHAYECKEHXE H T. [.
Jerro suzbrs, uto Bk 0EF npeIcTaBIATE €00010 ANPAGUAQR
J0.03cHal0, TPEINACHBANTS UIH SAUPEMAITS OpH HAINYHOCTH
TEXs MIM WHHXB YCa0Bill (AIM 9BEHTYAIbHO NPH BCAEMXD YCIO-
Bigxp) an6o wuspbcTHOE, cmemuuueckoe BHBIIEEe mNOBelexie,
100 usBBCTHHI BHYTperHiit 00past Muciel, n3sBCTHEA YyBCTRA,
;ReJaHiA: He yOHBail, He Epald, INIATH J0ATH, mOMoTa#lt OInm-
HPMB, 11000 OXuRENXD, HMEH cocTpazaBie KB YyyHKOMY I'OpPI0, H T. X.
¥ T. 1. Hopoue, BcAKad HOPMA €CTb GEANHIC %AW UMNEPAMUGE.

[TpoTaEONOX0EHOCTE BEIBHIAME COCTABIAIOTE cyHcdenia 1), Pas-~
angic MemIY HUMH CBOIATCA BB CABIYIOMUME IIABEHME OYEKTAME:
peabuic Tpedyers HACTYIIEHLT WJIH He-HACTYILIERIA dwero-rubo,
CYiijIeHIC yIBePKIAETH HIA OTPHIAETH CBA3b 4ero-1mbo ¢b I1bMs
ando ppyrams. Berbmie xomycraers BO3MORHOCTE TOTO, YTO
AeraredpRIi  pesyIs1aTh He OYJIeTHs JOCTHTHYTH, CYEJerie
MO#ETs BRI3BATH TOXBEO coMHbBHie BB ero mnpasmibEOcTH. OT-
-¢10)a faaemie: Beabmie Mo®ers OHTh HCMOJIHEMEIMD WJIH HEHC-
NOJHAMENME, HO OHO He MOMKET®: OHTF HCTHHHEIMT HIA JOKHEIME;
Ha000pOTS CymIeHle MOEKeTHs OHTh HCTHHEHMD HIH JOEHEIMS,
HO ero HeIb34 HA3BATh HCHONHHMEMD HIH HEHCIOJHAMBEIMD.
Ropoue: Bexbmie mocTyimpyers melaTelsHYI0 CBASh, CymieHie
KOHCTATHPYETS CYLIECTBYIILYI CBA3B.

Taxums 00pasoMb, MH [OCTAPaINCh YCTAHOBATH OOmIil Xa-
PaKTePd BCAKOH HOPMGI, 0E30THOCHTEIBHO KB TOMY, ABISETCA AU
OHA OPHJAYECEOH, npaBCTBeHHOH, TexHuiecKod um T. K. Jbficreu-
TelIbHO0, BCARAA HOpMA ecTb Bexbmie, m00 BCAKAL HOPMA MOKETH
ONTH HapyWIeHa, BCARAA HOPMA NOCTYIHPYETD JIAMb KEIATCIB-
HYW CBA3b, HO HE YCTAHABINWBAETH He00X0IuMol, HeusOGBmHOR
ceasu ?). KB sromy ocraerca npnGaBuTs eme OJHO: BCARAA

1) Ou. 0 BEEx® Mpxis, JeIVETHBHAA H HHIYETHBHAA JOrHEa, T. I, EH. [
r1. V.

*y Haoro madgia: Ilurersmans, Irrthum und Rechtsgeschiift crp. 222 x cx,,
EOTODHA cYuTaers IOPHINYECEin BOPMH cydcdeniamu. QCHOBaHIe To, 9TO 0HB
fpeTesjynTs Ha Beeobmee 3Hagemie. Ho nperengoBars Ha Beeofimee smavenie
eme He 3EaYATH AMBTE ero BB Nbiicreurearmoctw. Ierpamunkifi, Ogeprl,
¢Tp. 12, XapakTepHayerhs HOPME EaK® ,Yy0worcdenid, EOTOPHA TOPOEIANTH
#3pberena 00A3aHEHOCTH, T. . KOTOPHA aBTOPHTETEO PEryIAPYIOTH Bamle IOBe-
Xenie“. Bp oCHOBaHiA 9TOrO B3riATA IEHRHTE: cMbBmenle HOpPMH BDL cMuCIb
UpaBHIa MOIEHALO CB CONPOBONCOAIOULUMS TIPH HOPMAIBHHXTE YCIOBIAXE mpex-
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HOpMA eCcTh Bedbmle, BO Be BcAKOe Beaknie ects HopMa. ,llpu-
x0pm cwoja“ ectsh perbmie, HO He ecth HOpMa. HopMams wm
HA3HBAEMTD JIumb Tarid Berbmid, KOTOpHA o6uwluMs 00PA3OMD
PEryJIHpYOTH HAIIY BHBIIHION HIE BHYTPEHHIONO 1BATEIBHOCTS,
HHAYE TOBOPA—HOPMH CYTh He HHJUBHAYAJbHHA & 00mIiA ¥ BB
9TOMTB CcMECIB adcrpakTEHA Bexbpid, oOpameHEHA EO BchME,
ET0 MOEETH OYYTHTbCA BB TAKHXB-T0O H TARHXB-TO VCIOBIARE.

II. By wemd @me BaRIOYANTCA OTIMIATEABHEA O0COOEHEOCTH
0PUIHYECKUXD HOPMB BH NPOTHBONOJIOMKEOCTH HOPMAMB HEHOIO
IOPAJEA, KARD TO: PEIAriO3HHIMB, HpaBCTBeHHEMS M T. 1.7 Iloka
MH 3HAEMB TOABEO, 4T0 OHE COCTABIATH JHImb 9JaCTh BCBXD
T6X® BeabHIE HIM TpPaBHIT® IOBEJEH1A, KEOTOPHA PEryInpyrors
oTHOmeRiA wenosbueckaro odmemmtia. Bs uemn me differentia
specifica 10pmIEIECREXD HOPMB?

Bonpocs 3T0TE MOPOJHIB OGIIAPRYIO JHTEPATYPY, BH cocrash
KOTODOH MOMKHO DAsIHYaTh CAMES DASIMUEEA HAUDABIEHIA ).

Tags, OFHM YCMAaTPHBAKID CYIMHOCTh T. H. NPaBa BH 005HEL-
THBHOMB CMBICIS BB 0c000MD MCTOURMES NPOHCXOKLLHIA €ro,
onperbaad mpaso Kak® O00mMYH BOJK, KAKD OPOAYETH LAPOL-
HAaro Aysa # T. IL

Ipyrie xapakTepESYIOTH €r0 U0 COZepRaHil0 HIA mo nb-
IAMFB, KOTOPHA O0HO npecabiyers, omnperbidd ero BaR® COBO-
KYOHOCTh HOPMEB, 00€31I€UHBAIIIUXE YCI0BiA CYIECTBOBAH1A 00Ime-
CTBA, MJIH RAR® COBOEYIHOCTE HOPME, 00€3MEYHMBAIOUIUXE YCJI0-
Bid TapMOEHYECEAr0 PasBATiA JHIHOCTH, HIH KAEB COBOKYIHOCTH
HOpPME pasrpaBaueHid veao0rBueckHXB HHTEDPECOBT (BB IPOTHBONO-
JOBHOCTP HOPMAMD ONBHEHW BTEXS HHTEPECOBD), HJIH EAKBH COBO-
KYOHOCTh HOPMB, IpeciBIyOmuxs OpEMEDEHie HOPALRA H CBO-
Goger, @ T. [. 1

Tperss yecMaTpHEBAIOTH OTIMYHTENBHYH) OCOOEHHOCTH IOPH-
JUYECEUXT HOPMB BL CBONCTBEHHOME HMB MOMEHTE OpHEYE]E-
Hig, XapakTepusyd ¥Xb KAE® HODMH, AODYCEAIMia Ha cayyal
BapymeHid ¥XD NPUHYATEBie WIH EOpoYe, BAKB HODMH IpH-
HYAATEILBEA.

Uerseprsie npuzaiorh phmapmee 3HAYEHIE MOMEHTY IIpHE-

crasrenie o gefi yObmiemiems BE Heo(XOJIEMOCTH NOXIHEATHCA ef, cobmo-
JaTs ee,
) Cp. Hoprynoss, Iekniu, crp. 57 u ci. Herpammuriit, 0Ieprm, cTp. 56 1 c1.
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3HaHIA, Tpeyd TO WpU3HAHIe JAHHHXH HOPMB BB EadecTBh
OpaBHID COBMBCTHOW KUBHH €O CTOPOHH BCEXH WICHOBL JaH-
Har0 00memuTiA, TO—UPHASHAHIE CO CTOPOEH rocyjapersa. IlaTue
pasInYEHME 00pasoMs EKOMOHHHDYIOTH TO TB, TO HHHE H3B
YEA3ABEHNXTE NOPHSHAKOBS MERIY 00010,

[Ipucrymad ¢® cBoelf cTOpOEH EB phimeniio Hacrodmei sa-
1a9d, MH JONXRHH HAYATH CB KOHCTATHPOBAHIA [JBYXH BECHMA
BaRBHXE QAETOBD, 0 KOTOPHXD CBUIETEIBCTBYETS HCTOPiA OpaBa.
Ilpemae Bcero, camid pPasHOPOJHEEIA HOPME, HE3ABHCHMO OTD
HCTOYHUEA IPOHCXOXEJIEHIA, 00BERTA B COJTepMAHIA HXB, & TAREE
015 nbreit, npecrbryeMHXT HME, BB Pa3HOE BpPEMA TO MPHIA-
CAAINCH KB HOPMAMD HPHINYECKHMB, TO IPOTHBONOIATAJIACE BMB
BH EauecTBB UYHCTO pelmriO3HHXT HIM HPABCTBEHHHXD Berbaiil,
IPOCTHXTD TEXNAYECKAXB OPABHIG, UPABHID HIPUIHYIA HIK MOJEL
H T. I.,—BB 3aBHCHMOCTH OTH OTHOUIEHIA KB STHMB HOPMAMB
Opragors rocyaapcrsesHoff Bracru. Tawrs, HAmp., MpaBuIa, mpex-
OACHBAKMiA @ax BosOpaHAKmia uspbcTENA BBpOBamia, mpex-
puCHBamMiA 100uTh OJIMAHAXD, UOYHTATH CTADMIAXB, A T. I,
BooOme npaBuiIa, EACAWIIACA He TOABKO BHBMHArO NIOBEJEHLd,
HO BHYTpeHEe# RH3HEH xf0felf, BB OJHUXD CIYYAAXE, HOCEOIBEY
cobxojenie uX® ¢b TOYEH 3pBHIA OpPraEOB® TOCYAAPCTBEHHOH
BJACTH TpejocTaBideTcd cBoloxEOMY Yycmorphmilo, pascumarpa-
BaloTcd Eak® EMboomia wmeTo permriosHoe, pBpomcmoBbrmOE MiaH
HPABCTBEHHOE 3HaYeEHie, A BB JPYIEXE CIYIAAXH, HOCEOIBHEY CO-
Oxrofenie WXT® npusHAETCA 06A3aTEIFHHME He TOJIbEO CH TOURH
8pbBiA pEINriO3HEIXH A&BTOPUTETOBS® HJIM aBTOPHTETa cOBBCTH,
HO H CO CTOPOREH TOCYIAPCTBEHHHXH ABTOPATETOBD, CYHTAITCA
(ByBers ¢p THMEB) opmIwvecKAME HOpMamu. To m®e caMoe, HATD.,
CIBiyers crasath mutatis mutandis oTHOCATEISHO IPABUIE,
IpeOACHBAIOIAXE W3BBCTEOE oOOpameHie €5 JAPYTHME JIHOAMA
(mamp., ocobwa ¢opms mpeebrerBift H T. m.), HONIeHie oNeXIH
#3BBECTHATO NMOEPOA H T. J.0 JOCTATOYHO BCIOMHATH XOTA OH
00b 0CO00OMTE TOIOEEHIH, KOTOpPOe 33HAMAIOTE BB HTOME OTHO-
ITeHIW JIUNA.BOEHHATO 3BABiA.

B® cBASH C¢b CEA3aHAHMD HAXOIHTCA TOTH (ParTs, YTO 32~
gacTyi0 oxgbs W TH me HODMH CIHTAIOTCA OXHOBDEMEHHO IOPH-
JAYCCEEMY H DEIATiO3HEIMH, BIW JOPHIHICCRAME H HDPABCTBEH-
HEMHA, WIE TOPHIUYECEHME W Texsddeckavd H T. X Tars mamp.,



HopMa: Be yOuBaii, OJHOBpeMERHO ABIAETCA M IOPHAUYECROH, I
peaxuriossofi, u mEpascreenHofi. Tarks, B rocyzapcrsaxs, it BBIS
TpamJaHCEaro, a NpH3HAETCA TOIBEO ILePEOBHH Opars, HOPMEH,
peryagpyomia o0pais BEHUaHIA, 01HOBpeMeHHO HMEIOTH Xapag-
Teps B IOPHIHYECEMXT M IEPEOBEHXD HOPMB. Tak®, 3Haud-
TeJAbHASA YACTh NPABUASB, COLEPRAMAXCA BB CTPOHTEILHHXD
yCTaBaxh, YPOUHHXB INOIOMEHIAXE, H T. 1. UMBOTH 0gHOBpE-
MEHHO XapakTeps ¥ IOPHJMYECKAXD H TeXOHYECEHXD HOPMB.

Uss crasaEHAro cIrbjiyers, 9T0 HEBOBMOKHO LOCTDOMTH PAs-
augie Mem]AY HOPHINYECKHMH HOPMAMH, CB OJHOI CTOPOUE, H HOP-
MaM®E MHOIO HOPANKA, CB pyrofl, BM Ha pPasanyid D0 COxepEa-
HII0 M OOBERTAMT HOPMB, HH H3 DPA3IHUid OO HCTOYNHRAMB
NPOMCXOARIeHId AXDB, HH BA pasaudin nbieil, mpecrbiyeMuxs
BMHA: 6CAKQA HOPMQA, 6% 3ABUCUMOCIY OMT OMHOWEHRIA Kz Hel
ROOAEHCQUAULS OPIAHOEE LOCYOAPCINEEHHON GALCIU, MONCEMT NP-
obpmemu rapaxmeps wopudwieckon wopmv; npiodpbTaeTs 1M OHa
ero Ba caMoM® 1Bab wmam mbTE, 970 Bompoct: mbrecoofipasHocTH,
HO HE JOTHYECKOH BOSMOREOCTH HIM HEBOSMOKHOCTH. Takb,
MOAHEO [0 DASHEME OPEHIAEAMT CYHTATh HeNb5aeco00pasHLIME
coo0merie xXapakrepa IOPUIHYCCKHXD HOPME TAKMMB OPABUJIAME,
ROTODHA PeryIspyoTd YHCTO BHYTPEHEION MRH3Hb JW0fe#, ola-
BHBAaA HXB MMBTH M3BBCTHMA YyBCTBA, MHCIH, crpemienid. Ho
¥3B BTOr0 He cIxbiyers, 9T00H TaEld HOPME HHKOUMD 00PasOMB
He Moram OHTH TPUSBAHE IOPATHYECKHUMHA: HCTODLA mpaBa 0K~
8EIBAETH, 4TO BT0 H JOTMYECEH BOSMOKHO W HA npakrakb perph-
g3eTed.

Rr crasammOMYy ocTaercA mpHOGABATE, UTO MO e CAMOE
gutadis mutandis OMHOCUMCA U KO ECToME OCMAALHOIMG HOPMAMS.
Tag®, BcHEA# HOpMA MOKEers mpio6pbcre Xapagreps peaurios-
Boil wanm mo Epaiimeit MBpb meproBHO 06pAZOBOE HOPMEL BH 3a-
BUCHMOCTH OTH OTHOWEeHiA BB Hell - noaIeRAI(AXE IEPROBHEXE
aBTODHTETOBD; BCOOMEMMT X0Td4 OH DOpaBuia O NEPEOBHOMB
o0Javeninm, IpaBuia, PeryIapyiomia pasinIENa (OpME EepPTBO-
NPUBOMEHi# (Eanp. NOPAZOKS HAHECEHIA YIapa BOKOMSB OOBEETY
FEPTBH H T. 0.), u T. 1. PaBBEMT 00pasoM®, BCAEAA HOPMA
Momers upioGpkeTn xaparreps OHTOROH HOPMEH, ,HpaBa“,
BF 3aBHCHMOCTH OTH OTHOIIEHIA KB Hell HEOPrammM30BAHEAr0, HO
Morysaro apropurers ofmecrsensaro Mubrif. Jame TexHuuecris



HOPDMH He COCTaBIAITH BB 35TOMDb OTHOMEHIM WCEINYEHiA: XO0-
CTATOYHO BCIOMUATS 0 PASHEXS CyeBSDHHXD IpieMaxs 3akdu-
HaglA ¥ T. L., Co0ad0jeHIe EKOTOPHXBH Ch TOYKE spbEiad mox-
JeHAWAT0 HAYIHATO HIM IPAKTHYECEAT0 ABTOPHTETa MOKETSH
OHTE 00BABJIEHO HEOOXOIEMEIMS.

Ha oceoBaBlM BCEero BHIIER3I0EEHHAT0 HETPYAHO YCTAHO-
BATH OTIHIHTEILHHEHE EpHTepilt pasiwuld MemIy IOPHIHIeCEHMHA
HOPMAMH M HOPMAMH HHOTO mopsajra. Bce csodumca s sonpocy
0 MOM3, 63 CUAY KAKOW AEMOPUMEMA 3G OOHHBIMY HOPMAMU
NPUIHaemcs 00A3aMeNvHOE ZHAUEHIE.

Ilo oTHOmMIEHI EH HOPHJIHIECEUMT HOPMAMT TAKHME aBTOpPH-
TETOMD ABIAIOTCA IOJJIERANie OPraHH IOCYIaPCTBERHEOM BIACTHE,—
OO0 OTHOUIEHIN0 KD PEIAri0SHEMB HIH IEPKOBHEMD HOPMAME—
moje:Rallie ILEpPEOBHHE aBTODHTETH, IO OTHOINEHID KB OHTO-
BEIMD HOPMAMD HIA EBPABaME-—ABTOPHTETL 00mMECTEeEHAro MEE-
Bid, T0 OTHONIEHI0 EF HOPMAME HPABCTBEHHOCTH — ABTOPUTETH
JIAYHOU coBbeTH, IO OTHOMEHI EBH TEeXHEHYECKEMTE HODMAME—
ABTOPHTETH HAYRH WIM DMIOAPHYECKONl DPAKTHEW.

Tarums 00pasoMBb, MEH OPHOLIA KB BEBOLY, 9TO 10pudue-
CRUMY HOPMAMU AGAZNOMCA HOPMbL, NPUSHAMHYIA 06AIAMEAHBIMY
CO CMOPOHBL NOOAECHCOWULE OPIAH06T L0CYOAPCMBEHHOL EAACMY,
K® srowy sajzo mpmGaBHTh, 9TO AIA TAKOr0 IPHASHAHIA CO3TAIOTCA
onperbieHENA (GOpPMH.

ITosToMy MH MOmeMB ONpeIBIUTH IOPHIMYECELd HOPME
0rame EARD HOPME, OPH3HAPHHA 0043aTEIBHEME BB IOJIERA-
meii ¢opub €O CTOPOHE. MOAIEAAMBXD OPLaHOBH ['OCYJIAPCTBEH-
BO# BIacTH.

Haus npexcroaTs Temeph pasBaTh # mposBpETE 5TO 00mIEe

IoJOREH]e,

§ 9.

Pas6ops BaEHEBAMEX® BOSpameHid NUPOTHBS JAHHATO
onpexbaenig ?).

Hpemﬁ:ecwuywmee pascy®jJeHie NPHEBEI0 HACH KB BHBOAY,
Y70 1mpaBo BH O0BEETHBHOMB cMucat (uam Eopoge 06HERTHBHOE
OpPaBe) eCTh COBOEYIHOCTH HOPME, IPH3RABHHXE 00A3aTeIbHEIMU

1) Cp. s ocobemnoctn Ilerpamnikil, oveprn, crp. H8 u- crbp.




CO CTOPOHH NOAIERANHAXD OPraHOBS TOCYIAPCTBEHHON BIACTH BB
noremamelr dopub.

1) 3pbcy mpemje BCErO BOSHHEAETDH BOIPOCH: KAEb MH-
parca 570 ompexBiemie ¢b (arTOMB CYmECTBOBaHiA u3BECTHOI,
X0Td O u cradoif, oOmecTBeHHOH OpraE@samid, H3BBCTHHXD
IPABAIG HIH HOPMB Y I€DPBOCHTHHIXT O0MECTBEWHHXH IPYIIE,
Y DasHHXT KOYEBHXE IuIeMeHs H oprb’—He jorasmBaers iu
9T0TH (aRTh, 9T0 00pPa30BaHie IPABOBRXT HOPMT NpeiecTBYETE
00pa30BaEli0 TOCYAApPCTBA, ¥ 4TO, CIEJOBATEIBHO, MOMEHTDH IIPH-
3HAQHIA CO CTOPOHH OpPraHOBL TOCYIADPCTBEHHOW BAACTH HE MO-
®e1h BMbrTe pbwaromaro sEavenia BB Bompochk 0 ERAIAH-
Kanly JAaHHELXE HODMB RAED IOPHIAYECEHX'.

JT0 BO3pa®eEle HCXOIUTE H3H COBPEMEHHATO IIOHATIA I0CY-
JapCTBA B MIHODPEPYET®: TOTH (PAKTB, 9TO €5 AUHAMHICCEOMH
TOURK 3PEHIA rOCYIAPCTBOMSE ABIAETCA BCARIE COM3BH, ROTOPNH
AMEeTs OpLaHU308aHKYW 64aCMb HAIBH CBOEMH JICHAMH, CaMD
He OPHESHAETH BJACTA IPYroro Kaxoro-imbo €0i0sa Halds 06010
A OTHOCHTENbHO KOTOPAr0 moZOoOHOH BIACTH He IPH3HAETH TaKKe
3a €00010 HEEAROW Ipyrof comssb ).

Ce opusejensolt jumammveckoit Tourm 3pbmia Ba rocymap-
CTBO, BOSMOARHO TOBODHTH 0 IpaBE ¥ O 0PUIAYECKHXD HOPMAXD
i Bb npuMbHEeHid BB KOUEBHMT IITeMEHAMD H IEpPBOOHTEBIMD
opIaM®, He BOaJad BB upoTuBopbuie ¢b mpegIomenHOH BHIIE
dopuyoir 2). -

Juuws Tams, rrb Bosce HETH HEEAEOH OpraHH30BAHHON BIA-
ctH, cb Hamed TOYEM 3pBHIA He MomeTh OMTL pbum o mpass.
JT0 Be 3HAYATE, KOHEYHO, UTO TAKAA Cpelad He DPYKOBOJCTBYETCH
HEEQEMME HODMAMHA, HHEARAMH npaBmiaMd. Pass craranrcs
¥3BBCTENA HOBTODHESA, THNHYECKIA OTHOIIEHIA, TO BB mpumb-
BeBln KB HEMGD HempemBHHO BHpalareBaerca m3pBerEEE modus

) Ipyrie MOMEHTH, ¥ BB YACTHOCTH MOMERTH TEPPHTOPIAIBHEIN H MOMEHTH
UpPHSHAHIA JAHHATO COX03a .TOCYLAPCTBOME CO CTOPOBH ADPYIIXE OJHOPOIHHXE
COM30BB, NOABIAKNTCA JAME I1031HEe.

*) Bbae rosopare me o rocylapersb—roporb, BE: TACTHOCTH 0 rpeveckoil
HOJATIH, Eak® ocofoMB HeTOpEuYecKoMB THNE rocyzapcrb. Ilouemy e Helb3d
TOBOPHATh Tag®Ee 0 rocyzapersb—opak, o rocyrapersh — naemenu? Cm. 00 BO-
IpoCcy 0 IHHAMHAYECKOMT Xapakrepd rocyrapcrsa W O PA3SEEIXF THIAXTE TOCY-
naperes lellinek, das Recht des modernen Staalest. I erp. 35, crp. 259 u ci.



vivendi, ycramasamsatorcs u mpunmbmgrorca uspbermma mpasmia,
X074, OLTE MO%ETH, H HE CO3HABAEMEHA BDH EaIeCTRB TAKOBHXD.
Ho w3 npmsmapia sroro darta mHe crbryers, 4To0H mOTIERA-
mia npasura HenpeMbHHO TOXEEH OHIH CUATATHCS IOPHIHTE-
CEHMA HOpDMaMA. IT0TH BHBOAG OHI® OH Heus(GmeHF JIHIIb BB
ToMB caydab, ecau Os BEB WpEIUYECKAX® HOPMT HE CYMECTBO-
BaJan HHEaRiA gpyria Hopmu. Memay thas, M Bapbim, uro
HOPME, HMeHYEMEHA HAMH IOPUINYECEHMH, COCTABIAIOTH JHUIIb
9aCTh NIPABUIG, PETYIAPYONIUXE MUIHEHHEA OTHOMIERiA, — Ha,
paiy C¢hb HAMA CYIIECTBYTH HODMH TEeXHHYECEid, PETHriO3HEA,
HPABCTBEHHEA, BB OCOOEHHOCTH sK€ HOPMH OHTOBHA, MOEOI0-
mifAcA HA CAMOCTOATEIBEOMT AaBTOpHTETS 00mecTseEBEaro MEBHIA
(o0nyanm); smavemie mocabaEExs TEMB cuasEbe, whus Goake
IPUMHTHEBHA JEAHHAA Cpena.

Bt cBAsw ¢ CRasaHHEMB CTORTDH XPyroe sospamesie ), Qmo
CBOTHTCA Kb TOMY, 49TO0 POCYXAPCTBO CaMO €CTH 7NPAGOEOU COMW3T;
OTCIOfa JOTMYEeCEH BHTEKaeTh, 9YTO IMOABIEHie INpaBa XOJAEEO
IpeRecTB0BaTh MOABIEHIID I'OCYIAPCTBA.—ITO BOSPaAEEHIe OCHO-
BAHO HA CMMUWENIY 10CYOAPCMEA 6% CMbICAT® PEAAVHAW  COM3QE,
COBOKVIHOCTH CBOE0OPASHHXT DPeaJbHHXD MHSHEEHNXT OTHOIIE-
Hilf, €3 tocydapcmeoms 6 CMbICAT AOCMPAKMHALY MURE  UAU
10puduneckaro uncmumyma. ocyzapcTBo BB CMHCIB a6CTPAETHATO
THNA HIM IOPEIUIECEAT0 HWHCTHTYTA, pasyubercd, mpeimozaraers
CYmeCTBOBAHIe IOPHIMYECKAXH HOPMB, TAKD EARD OHO M3 HAXS
TOJPEO H CJaraeTcd, UpejcTaBIdd c000K HE peaJbHYH BeId-
YAHY, & JEIOb H3BECTHY0 NPASHABHYIO KeJATEJNbHO EOMOHEA-
Tif0 O6GMeCTBeHHHXT 5IeMeHTOBE.

Tocyraperso e BB CMECIE peaspHALO COM03a caMo mo cedds
OTHIOLs HE €CTh IPABOBOU COI03F BH CMHEIE coiosa, BCcE ®ms-
HEHHEA NPOABIEHiA RKOTOPAr0 COBEPIANTCA BB CTPOrOME CO-
oreETcTBiM €3 3apambe BaumbBUCHHHMH NpPABAIAMH, & TOIBEO
004%cH0 OHITH TAKEMB COK30ME. A 9TO He ONHO H TO &Ke.

Cs apyro#t cTOpOEE, eciu TmOIH HPABORHMD COKNS0MT TOHH-
MaTh BoOoOmE C€O0X03B, peryinpoBaBEmil nspbcTHEIME HODMamm,
(HesaBHCHMO OTH TOr0, HACEOIBEO BTH HODMH HA NPARTHES
c0o0110a10TCA), TO TMOXE BTO ompexBiesie mogofifeTs Be TOIBEO

') Cu. [erpamnugifi, ogepEH, cTp. HO.



TOCYAAPCTBO, HO BCAKIHE €0108B, He HCEINYAA H Pas00HHAYBHXE
maeks. Moo mBTH TaROro COKSa, BB EOTOPOME He BCTpbuaiorca
u8BECTHEIA HOPME, M3RBCTHHA NMPABHIA, PETYIUPYONLiA OTHOMIEH1A
YIEHORS €032 JIPYI's EB APYLY ¥ KB TPETHEME JIumamt. B
TAKOMT €Iy9ah CH OIMHAKORHMT NpPABOME, RAKB OTHOCHTEILHO
rocyapcTsa, MOXAO OHJI0 OH YTBEPAJATH OTHOCHTENLHO BCARACO
€032, UTO OHB YHe OPeJmoJaraeTs cymecrsoBanie mspbeTHIIXB
HOPME. A 9TO DPABHOCHIBEO AOCYPAHOMY BHBOLY, 4T0 00paso-
BaHie NpPaBHIB, HODMB, PEryIAPYIOMUXE HH3HD 9ed0BEICCEHXD
C0I030BB, INPEImEecTBYeTs 6000uie 00Pa30BaHI0 CAMHXD 9THXD
COK030BB, T.-€. YCTaHOBIemilo G6oabe mim Mente mNOCTOABHLIXB
JRUSHEEHHXD OTHOINEHIE Me®]y JOLEMA!

2) M1aks, XapakTepHsyd OPAJUYECKIA HODMLI KaKD HOPMbL,
NpPASEABEHA 0023aTEIBEHMH €O CTOPOEH HOJIERAIAXD Opra-
HOBB TOCYJIAPCTBEHHOH BIACTH, MH OTHIJb HE CO3JACMD 3aK0Jd-
J0BAHEAr0 EPYra, OTHIOAb He BUOAJAEMT B HEIPUMHADUMOE Opo-
taeopbuie ¢ mOEATiAME TpaBa H Tocygapcrea. Ho aroro, ®o-
HeI80, Ma10. Maxo jorasars, uT0 Bame ompexbiemie He cogep-
&#BTb BB Ce6F xormueckodi morpbmmocTn, 9T0 OHO JOrAYECKH
BosMO:xHO. Heobxoguuo eme mposbprTs ero (ParTHIECEYIO Ipa~
BHIBHOCTS.

Be »TOMT OTBOIIEBIEM He00X0AEMO OCTAHOBATHCA HA JIBYXD
BOBPAEEHIAXS, EOTOPHA GOONEHOBEHHO IPHBOJATCA IPOTHBB
OrpaHHYEHIA EPYra HOPEJIHYECEHXD HOPMBH——HOPMAMH, IIPH3HAH-
HEMH 00A3aTEIBHEIME €O CTODOHH TIOCYAapcTBa (Eak® OOHEEO-
BEHHO, XOTH W HETOYHO, BEPAEAITCA). MH TOBOPEMSB 0 MEmIY-
gapoguoMs H OCHYHOMB IpaBs.

a) Uro Eacaercd, IpemJe BCET0, MERIYHAPOXHATO MPaBA, TO
HeTpyXa0 yOBauThCA, 9TO HOPMH €ro BHOJHB NIOAXOJATE NOIE
gaEEOe HaMu onpexbiemie. 60 o0AsaTerrHOE 3HAYeHle BTH
AOPME HMBIOTE J)4 EamJare TOCYZAPCTBA JIAMb TOCTOILEY, HO-
CROJBEY OHO OpPHSEAJIO 33 HHMH Tak0BOE, BCTYIHBB, HANpP., BB
cOOTBETCTBYIOmMiE MeEIYHAPOLEHA JOrOBOPH CH APYTEME TOCY-
JApCTBAMH, HIH NDHCOCJHHHBIIACH KB padbe 3aKI0ICHHOMY
ME#®IY APYTEMH TIOCYJIapDCTBAMH TPAETATY, YCTAHABIAHBAKIEMY
RKagif-1100 00mid HODME, H T. .

Orcroza mems6bmE0 cabiyers, UYTO MORA JAHEAA IPABHIA,
xorda Os O0HH caME m0 cefB cumocoOHE OHJH PEryIHpPOBATH



B3aUMHHA OTHOIIEHIA MeRJY TLOCYIapCTBAMH, HHE OJHHUME TOCY-
IApCTBOMT He IPHHATH, He NpPH3HaHH 0043aTeIbHEIMH, HXF BO-
o0me HeIb3A CUHETATH IOPHAMYECKHMH HOPMAMH, HOPMAMH MeRAY-
HapoZHAT0 OpaBa, & BB JyImMeMb CIyIab JdHmMb HPoeKmamy Ta-
EOBHXB. TaEmMD 00pasoMb, n 315ch Tpedyercas MOMEHTH IpH-
3HaH1A 0013aTeIbBAT0 3HAYEHIA CO CTOPOEH HOJIEERAIMUXD Opra-
HOBB IOCYJIAPCTREHHON BIACTH.

h) Hbcroapko Gorpme saTpyiHeEilt mpercraBigers Ha mep-
BHH B3ragj® T. H. 00munOoe mpaBo. Hecommbmuo, o6mvyau mpej-
IMEeCTBYIOTH HE TOJbKO 3aK0HAMDB, HO BeTpbuanTed ¥ g0 moABIEHIA
TEXB COI030BB, KOTOpPHE MR XapakTepHsyeM® KaRb [OCYIAPCTBA
B CcOBpeMeHHOMB cMEciB I meppoOmTEas opia H KOYEBOE
nrema umBiors csom oOmuam. Cw gpyroft cropomsi, ® mocab
HOABJEHIA IOCYZAPCTBE BB COBPEMEHHOMT CMHCEIB 00HYAH FACTHIO
COXPABATCA, YACTHI0 BOSHHEAIOTS BHOBH IIOMHMO BCAKATO YYACTiA
OPTraHOBE TOCYAAPCTBEHHOR BIACTH, HePBIEO Iame BOOPERH mpA-
MOMY 3aIpETy HONICKAIHXE OPrAHOBS BIACTH ).

Ho uro me orcioga cabpyers? Cabryers amms 10, 94T0 BB
ofmecTeennOf mu3EE BCTPBUANTCA HOPMH, KOTOPHA IPH3HAITCA
00A3aTeIbHEIMH, EOTODHMT IOLYEHAITCA, HECMOTpA Ha Oespas-
JIAYHOE, & HHOIAA Jame OPAMO OTPANATEIbHOE KB HHMDH OTHO-
menie opraEops rocyjapcreessoft Biacrd. Ho stors darrs caus
no ce0b TOAPEO NMOEA3HBAEGTH, YTO IOCYIAPCTBEHHEH ABTOPUTETE
HE¢ eIVHCTBEHHHIH, BB CHIY KOTODAr0 OpH3BAETcA 0043aTeIbROE
sEavenie 3a TBME HIM JPYrEME HOpMAaMd, 9T0 Ha DALY CH HEMB
CYMECTBYTH HW JApYyrie aBTODUTETH, EaKF TO: ABTOPHUTETD Lep-
EOBHHH, aBTopuTeIs o0mecrBeHEAr0 MEBHIA W T. 1., — H 9TO
BF CJIY92AXE EOJIU3IH MemJY ABTOPHTETOMT IOCYIAPCTBEHHON
BIACTH M MHEIMA ABTOPHTETAMH He BCErza HepBHH 0IepPRHBALTH
moobay.

Ho uss »roro ormiogs He cabayers, uroli HOpPMa BB CHIY
ogHOr0 (aETA INpPH3HAHIA 00A3aTENBBOCTH €A H COo0JI0jeHid ed
Ba OpakTHEB Morza cuAraTthcd opuiuieckoit mopmoil. Jia
T0r0, uro0El mpio6pbcTn XapakTeps WOPHIAUECKOR HOPME, He-
00X01UM0, 9TOOH JaHHAZ HOPMA, HE3aBACAMO OTH MPUSHAHIA ed

1) TocTaTo9HO BCHOMHHTH XO0TA OH 0 TaEAXH XaPAKTEPHHEXE ABICHIAXE,
EAEbB CyIb JWHYA, KAEF KPOBHAA MeCTh, IY31H H T. 0., CH KOTOPEIMHE IOCY-
JApPCTBEHHOH BiacTH HepbIiko mpmxoxurcs 60porbea BB Tedemie croxbrifi.
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00A3aTEIPHATO BHAYEHIA CO CTOPOHH IPYTHXD ABTOPUTETOBH, OHIA
NPU3EAEA 0043aTEIRHOH W CO CTOPOHH IOZIeRAIINXD OPrasoBE
TOCYIADPCTBEHHOR BIACTH.

Yro racaerca BB 9YACTHOCTH 00HYAEBH, TO TAKOBHE HECOM-
HBEHO camu 1o ce0B mokojoTCA .JHIIE Ba aBTOpHTETH 00me-
CTBEHHATO MHBHIA ZTuHROH# comiajpHON rpyIOON, TAHHATO EPYHKEA.
Bukbers ¢y Thus, EaR® ODHTH INORAsHBAETH, OHH BB H3BBCT-
HHXB, OoarbBe mium Membe oOmupHnx® mnperbraxs, MOryrs OBITH
IIPU3EARK 0043aTEILHEIMHE H CO CTOPOHE TOCYZAPCTBEHHNXD aBTO-
pareross !). Toasko atm mocxbamie ofwuaw n coorsbrersyonis
HOPME MOTYTH CYHTATHCA HOPUIHYECKHMH OOHYAAME B IOpHInUe-
crumun Hopmamn. Ocraabmile O0OHYAaW W COOTBBTCTBYWIIid OBITO-
BH4 HODMEH, IOKOACH HCRIIUHTENLHO Ha aBTopuTeTS 00mecTBeH-
HAr0 MEBHIA, COCTABIANTS (TaRMe, EAES H HODMEl PCIUTIOBHELA,
HPaBCTBEHHHA ¥ T. [.) CONIaJbEOE fABIEHie sui generis, K% KO-
TOPOMY TpPaBO MOKETH OTHOCHTHCA au00 OespasiHuno, Judo jJame
CH OCYRJEHIEMT: BCOOMHEM® XO0TA OH 0 KPOBHOH Mectm, 0 cynb
Jugaa, 0 Iy314X.

Tagsus 00pasOMT ¥ 9TO BO3pameHie IPOTHBD JAHHATO HAMH
omperbienid IOPEJHYECEUX’H HOPMB OTHAJAETSH

Hams wmpeicrouts Temeps BBCKOIBEO moipo6mbe paseaTH
3T0 ompexbienie.

§ 10.
Birnxadimee pasBHTie mamEaro ompexbieHid.

- Ecnz opnggveckis HOPME XapaETePH3YOTCA EAKD HOPMH,
OPHSHAHHKSA 00A3aTeIbREMU BB nodaexcawsei hopud co cTOPOEM
NOONEHCAUUTS OPTAHOBS TOCYIAPCTBEHHON BIACTH, TO €CTECTBEHHO
BO3HAKACTH BONPOCH: YTO CIBIYeTH UOHAMATE OB HOLIEHA-
MUMA OPIraHAME? 9TO SHAUATE NOAJeEAWAL POpPMA IPHSHAHIA?

) By wacrEocTH, Ba sapt o6pasoBamiA CaMOCTOATEIBHEIXT TIOCYIApCTBEH-
HEIXD aBTOPHTETOBD STH ABTOPHTETH HAYHHAXTE Cb OpnsHEamHia en bloc Bcef
COBOKYIHOCTH CIOEHBIINXCA BB JaBHOf cpeld 00nvaess, ¥ IHME DOCTENEHHO,
no »Epd pocra rocysapcTBeRHOR BIACTH, OHA HAYKBAETH OTHOCHTHCA KB HEMSD
EPATHYECEN, NpH3AaBATh 0643aTe JbEEME He Beh mes maxs, Cp. soxe § 12, IT,



Urodsr oTBBTHTH HA BTH BOIPOCH, MH HAYHEMD CB HOMTER
HCUEPNEBAKINEY KIACCHPURATIN BO3MONCHLIZZ BHLOBEL IopuiuUe-
crux®s HOpMB. OcHoBrMB JbieHieM® Ccb HHTepecyomei#f BACH
roukn 3pBEiA, oueBHIHO, JOXMHO ABUTECA jJBIEBle HOPME Ha
HOPMBI, BHPAOOTAHHEA CAMAMU LOIJCRAMAMH OpPraHAMA IOCY-
JAPCTBEHHOW BJIACTH M HOPME, BO3HHEMIA DOMHMO YYACTifi HXB.

[Iepsria B® CBOW oOuYepegs a priori Moryrs OmThH paszbieRu
Ha: 1) HOPMH, YCTAHOBJEHHEA OPraBAMU 3UKOHOOWMEABHOU BIACTH
JaHHATO [OCYZApPCTBA, IPHUTOMD JU00 HA OCHOBAHIH OTHOCTOPOH-
HATO akTa (3aKOHE), Iu00 EA OCHOBAHIM COIJIAIIEHis ¢H TAKAME
/e OPraBaMM JPYIHXB T[OCYIADCTBD (MemIyHAPOLAEE TOTOBOPEHL);
2) HOPMH, YCTAHOBIEHHEHA OPTAHAMH GOMUHUCPANIUEHOT BIACTH
(wam ykasm, mo TepmuBoxorim mpof. Hopxymoma), u 3) HOpDME,
YCTAHOBIEHRHA OPraHAME CYJe0HOl BIACTH.

Bropyo rpynmy CocTaBIA0TE HOPMH, BOZHEEMIM TOMHAMO
HENIOCPEJICTBEEHAT0 YY9aCTid OPraHOBh TOCYJApPCTBEHHO BIACTH.
Cioja oTBOCATCA: 1) HOPMH, TMOKOKIIiACA HA HEOPraHW30BAHHOMD
aBTopaTeTE O0mecTserHAr0 MEBHIA (00mYam BB TECEOME CMECIE),
2) HODMEH, TNOKOWUiACA HA OPraHAS0BAHHEOMTB ABTOPUTETS IAND
mIn yIpemjeniif, cToamux® B0 raast o0mECTBEHHHXF COK30BL:
a) He MOJYHHEHHHXD JAHHOMY TIOCYXApCTBY H b) IOAuuHERHEXD
eMy (HOpMEH cTaTyTApHHA), B 3) HOPME, IOKO0IiAcA Ha IAY-
HOMB® aBTOopuTeTd OTIBALHEXE JHOB, BB YACTHOCTH, HODMH,
GopMyIUPOBAHHHA NPELCTABHTEJAMH HAYEHM mIpaBa (T. H. IpaBo
I0pPHCTOBD, Juristenrecht).

1) o orHomernin KB IepBof KaTeropid EHOPME BOIPOCH O
HAJIHYHOCTH OpH3HAHIA 0043aTeIbHAr0 3HAYEHIA BTHXH HODMB CO
CTOPOHH TNONIEHAIMAXE OPTaHOBH COCYZAPCTBEHHOH BIACTH Ode-
BufHO pbhmaerca caMB €000 BD YTBEPAMTEIBHOMT cMECaAB, ubo
pas® BaKOEOJATENs MIM AIMUHHCTDANIA HIM CYID YCTAHABIH-
Bal0TH, QOPMYIHPYIOTH Eakyo-EE0yZs HOpPMY, TO 9T0 Abxaercs
OYeBHIHO IIOTOMY, 94TO OHHM IPH3HAITH YCTAHOBIEHIe BTOH HOPMH
He00X0 nMENE, & BMBcThE ¢Bp THMB B caMy®H HOpMY o043aTelsb-
Bofi. By mpmmbEeminm KB caysaAMB 9T0# EATEropim TOJBEO H
MO%eTd BOBHUEHYTH BOOPOCHE O TOMB, Eakie HMEHHO OpPILaHH
roCyJapcTBeHEOH BIACTH YYACTBYKTH BB BHpPalboTEE IopHimue-
CEHXD HOPM'B, OPH RAEHXD YCIOBIAXH M BB KaKOMB 00Bemb.

Ha arors cuers BHpabaTeBaTCA Takme HSBBCTHHA mpa-
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BHJIa, H3BRBCTHHA HODME, KOTODPHA BEF CBOX Ouepeisb mpiodph-
TAlTH XapakTepd WOPHIAUEeCKHXD HOpMB. Ha mepBHE Baraays
9T0 MOKETD TOKA3aTHCA CTPAHHKME: OKa3kBAETCA, YTO RpHTE-
PIAME JZIf CY#EJEHIA 0 TOMB, YT0 CUATATL IOPUJAYECEHMH HOP-
MaMH, Bb CBOK O0dYepelb TOKE ABIANTCA IOPHAAHIECKIA HOPML
Hoayvaerca Earb-0VATO Jormdeckad Hecoodpasuocts '). OjxEako,
ecin Gamme npreMorpbrecd BB Abay, T0 BTa EKaMYWAACA He-
¢000pasHOCTs HCUe3aeTs. Br camows pbab, mHenrssa me oTpHUATH
Toro (paxTa, 9T0 BD EABIOMEB rocyjapcrsh ma mssbermoit ery-
MEHH PasBUTIA CYMIECTBYIOTD M3BECTHHA JuHIA M YIpemjIenid,
1’5ATEIBEOCTS KOTOPHX® OOHAMAETH MeEJY HOPOYUMB H3lanie,
{OPMYIADPOBEY H3BBCTHEHXE HOPMT, NPH3HABAEMHIXE® HMA 00132~
TexpBRIME He mopzemurs Tarme coMmmbmio, uT0 sTa  abareas-
ifbeTh HOCHTS MmOBTOPOHIl, TANEYEEZ Xapakrepd. OTCi01a BEChMA
MOHATEO, 9T0 ¥ BB 5T0# 00IaCTH BB OpUMEBHEHIE EB OIHOPOJ-
HEMD CIy9adMB CREIAIEBAeTCA B3BBCTHAA OJHOPOLHAA HPARTHEA,
EOTOpad MOEeTH OHTH CBeleHA KB H3BBCTHHIMEB, PYKOBOJAUIHMD
npasutaMs. Cp jpyroff CTOpoHH, BeChMa HOBATHO, YTO HTHME
OpPaBAIAMT CO CTOPOEH IOXICEKAIHUXT OPraHOBS TOCYIAPCTBCOROMN
BJACTH UpHiaercs He Menbe BamHOEe 3Ha4eHie, YBMB HOPMaM®,
EOTOPHA H3JAEH CH COOIIOJEHIEMT BTHXD IPABBIB, YT0 OHEL BB
paBrofl MBph mpusmaTcs 0043aTeIBHEIMA.

A or0 BCe, 9T0 Tpedyerca jAid coo0meBiA JaEHON HOpMEB
XaparTepa MOPHIHIECEOH HOPMEL.

[Iparra, wncropia mpaBa NOXA3HBAETH, YTO CHEMiAJBHEA
HOPME, VEA3HBAWOMIA, Kakle OPraEN TOCYIAPCTBEHHOH BJIACTH
YYaCTBYRTH BB BHPAGOTES I0pHIHUECEHXS HOPMSB, M PeryIupyio-
Wid YCIOBlA, HOPAJOKD H3JAHLA M B3aHMHOE COOTHOMEHie 0TABIb-
HEXE HODMB, CAMH 3a49acIyi BB TeuyeHie BechbMa JOJraro Bpe-
MEHH OTEDEHTO He QOPMYJIAPYIRTCA H MOrYTs OHTb BHBELECHH
JWIIE W35 0003pBRia , yecraEoBuBmefica MPARTAEM “ cooTBBTCTBYIO-
INUXE VIpemIeHii.

Ho m3® sroro Toasko cabayers, uro (OpMuI IpA3EAHIA MO-
rYTs OFHTh DABIAIHEA, ITO HA DALY C€b (POPMAILHEIMB, OTEDEH-
THMD TPASHAHIEMT CYMeECTBYeTs H (arTHYecEOe, EOCBEHHOE
fIpHSBEaHie, MOKOWINEecAd HA CHIB OpenejeHTa W DPOABIAKIEECH

Yy Tars nMeEHO CMOTPHTH Ha Ibio erpamunkiii, ogepkm, ctp 59.



BB OXHOponEOMT o0pasb abiicTBif mogreMAlIUXE OpPraEOB® LOCY-
napcerBeEEof BracTE.— Ks ToMy ime, ¢B ZPYroifl CTOPOHE, YHO-
MAHYTHA HOPMH wuixm no kpafimer MBpd 3spaumTessHad dacTs
nXb, pass 08B OTEPETO QopuyampyoTed, Bepbiro 061eKa0TCA BB
GopMy OCOJHXB ,O0CHOBHHXB 3aKOHOBE.

Hrars, BOIPOCH O TOM®B, Kakie OPTaEH TIOCYIAPCTBEHHOM
BIACTH V9YaCTBYIOTH BB BHPAOOTES HOPHINIECKHXD HOPMB, IpPA
KAEKMXP VCIOBIAX® M BB KarkoMs o00BeMB, pbmaerca ird ram-
nofi mpaBoBOf cmereMEH 0€000, Ha OCHOBAHIH CJORHBITEAXCA BB
IABHOMB TOCYJApCTBh HA 3T0TH CUETH TPABHIS HIX HOPMB. Bt
YaCTHOCTH, BTH HOPME YVEA3HBAKOTH, Kakie OPraHHE CYHTAIOTCS
OprasaMH 3aK0HOJATEIbHOH BlacTH 7 BB Rawoil Qopus, ¢v co-
OmofenieM® RaKMXD YCIOBlH Hsian0Tca 3aKoHK. PaBEnM® 00pa-
30MB, DTH M€ HOPMH VKa3HBAThH, Bh KARUXD nperbiaxs 0-
OYCEAETCH YCTAHOBICHIE KPHUIAYECERX HOPMB CO CTOPOHH Opra-
HOB® AIMAHHCTPATHBHON BJIACTH W EaE® paspBmaiTrcd cIylIan
ROJLIN3IM MeEJIY VRasamMu u 3akoHaMu. HakoHem®, Ha OCHOBAHIN
9THXB e HOPME pBmaerca BOmpOCH 0 TOMB, YIACTBYIOTH JIH H
opraHel cygeOGHOH BIACTH BB YCTAHOBIEHIH HPHIHICCKHXD HOPME.
CoBpeMeHHaA [JOKTPHHA CEJIOHHA pBmaTh mocxbiEii Bompocs
o0muus 06pasoMb BB OTpHOATEIsHOME CMHCIB. 910 EHesBpHO.
Oraomenie pasIWIEHXE OPABOBHXD CHCTEM'H KB BTOMY BOIPOCY
PasIAYHOE, M BB YACTHOCTH PHMCEOE NPaBO (JOPMAIBHO HPU3HA-
BaJ0 TBOpYECKOe 3HadYeHie cyjgeOHO# mnpakTarr BB 151k Bupa-
00TEE IOPUAHYECEUXE HOPMS.

Tavops o0mia noxomeniz. Ha BEROTODHI® HOZPOOHOCTAXS
MBI OCTAHOBHMCA HHMAe, OPH pPascMOTPBHIM COOTBETCTBYOMEXB
MOCTAHOBIEHIH PHMCEAro MpaBa.

2) Uro xacaeTcd %ACHMDB HODMDH, BOSHABAKOMUXD IIOMHAMO
HEIIOCPEACTBEHHAI0 Y9YACTid OPraHOBH TOCYAAPCTBEHHON BJIACTH,
T0 BH IOpEMBHEHIM EB HEMH BOSHHEAETH IpeikjJe BCero IPErojH-
niaJpHHEE BOTIPpOCH, AbiicTBATexsHO Im BCH 0B, fuaa mpiobpbre-
Hii XapagTepa IOPHAEYECEEXH HOPMB, HYHEJAIOTCA BH IPH3HAHIH
€O CTODPOHEI OPraHOBH TOCYARPCTBEHHOH BIACTH.

HamM® yEe OpHIMIOCs KOCHYTHCA 3TOTO0 BOOpoca BH mpuME-
HeHid EP T. H. o0HuHOMY mpaBy. Mm sBmabiau, 9ro 005 00HY-
HOMB ,Apasn u 0 topuduueckuxs OOHIAAXD MOKHO TQBOPUTH
IAIBb TOCTONBRY, NOCEOJIBbEY JAaEHHE 00MYam H COOTBBTCTBYHOMmiA



HOPMH OpPUSHAHH 00A3aTEIBHEIME CO CTODOHH  IIOJTERAMHEXD
OprasoBs rocyjapcreessoii Biactu. To me me camoe mutatis
mutandis OTHOCHTCA H KO BCBMB OCTAIBHEMB, BXOZAMUMD B
9Ty EATeropiio HOPMAMB

W Ba 3T0TH C9eTH CRIAIHBAIOTCA H3BBCTHRIA IIpaBHIa, KO-
TOpPHA pasymbiorca um camu uMEOTE XapakTepd IOPHIHIECKHXD
HOPME. BP 9acTHOCTH MOMKEO pasIMuaTh NpaBHia, ompexbidio-
mWid, BH KARMXD CIYIAAXs H OPH HAIWIHOCTH RAKHXD YCIOBii
npuspaeTcd 00A3aTeabHOE 3HAYEHIe 33 OOHYAAMM,— 32, HHO3EM-
BEME (YrOJOBHHMH, TDARIABCRHME H T. X.) HOPMaMH,—3a CTa-
TYTAPEHMHE BOpPMaMu,—HAKOHENH, 3a HOpMamu, (HopMVIHPOBAH-
HEIMH NPEJCTABUTEIAMA HAYEH IPaBa.

OreocaTersao DocrbgEAr0o NYHETZ BL COBPeMEHROH JOK-
TpaEb, Eak® HspBCTHO, CYMIECTBYET® CLOPD, MOKHO JH BOOUULE
n0J0MeHid, (OPMYINPOBAHAHA OTABIBHHMH IIPEJCTABATEIAMH
HAYEM, EaKB OH Hd OHIM OHH ABTOPHTETHHE, NPHIUCIATH Kb
OpAJIHIeCKEMS EHOpMaMb., Bompocs BB Takolt (opmt ouermiuo
HEOPABAJILHO NOCTABAEHB, OO0 ABI0 BOBCE HE BTL aBTOPHUTETHOCTH
NOLIeRAMUXD NpeicTaBuTeneidl Haykd. Bcee 3aBmenT®s 0TF TOrO,
OpPUSHAIOTH JH OPraHH TIOCYIAPCTBEHHOH BIACTH BOSMOMRHEIMD
OpHEIABATE 0043aTeIbHOE B3HAUYECHIE TAKAMD WOJOREHIAMB, HJIH
pbrs. Meropla mpaBa yrasmBaeTs HaMB, 910 HBROTODHA mpa-
BOBHH CHCTEMH ¥ BB UACTHOCTH PHMCEOE NpPABO UPH3EAIE BO3-
MOAHEMS ODHIABATH BH m3pbeTHHX® mperbiaxs o04saTeIbHOE
3HaYeHie BSrIAJAMD OTXBIBHEXD IOPHCTOBS, (BCOOMBHMSD jus
respondendi), Torja Eak® COBPEMEHHEA IPABOGBEIA CHCTEMH pb-
IMalTs HTOTH BONPOCH BB OTPHIATEIBHOMD CMEICIE.

Yo kKacaeTcd 3aCHMB OPraHOBS, KOTOPHMD IPELOCTABIAETCH
pbmare BOOPOCH 0 TOMB, YAOBIETBOPAITS IH JAHHHS OOHYHEA,
CTATYTAPHHA M T. II. AOPMH VCTAHOBIEBERMB YCIOBIAMD JIA
IpH3HAHIA 33 HHME 0043aTEIBHAT0 3HAUYEHIA, TO M BH BTOMB
OTHOIIEHIN PAa3JIAYERA IPABOBHA CHCTEMH IPHIEPHRUBANTCA pas-
INYEHXT [PHEOEIOBE, KAKOBHE OIATH - TAKH (QHECHDYIOTCA BB
coorsbreTsyOmMUX® IpaBHIaXh HIE HopMaxs. Br BExb ofmaro
IpaBAIa MOEHO IHMb KOHCTATHPOBATH, ITO0 OKOHYATEIbHOE pPb-
medie NOLIEAAMEXB BOMPOCOBS (o Epaktmeidr wmEph ¢b TouRH
spbHIA COBpEMEHHFX> OPABOBHXF CHCTEMD) MPEIOCTABIAETCA
O0REHOBEHHO OprasaM’b Cyjze0HOif BiacTH.



KRt crasagroMy cabiyers npulbaBaTh, 4T0 BCE ATH IPaBHIA,
0 EOTOPHXB MH ceffsace rosopmin (Earb mpaBuIa, onperbidi-
mig ycaosid mpusHaHiL 00A3aTEIbHArO 3HAYEHIA 32 OTIBILEEIMU
HODMaMH, BOSHHEIIMMH [OMHMO VYACTid OPTaHOBB I'OCYJAPCTBEH-
HO#t BJACTH, TAKB M IPABHIA, YEASHBAIOmiA TBE OpPraHE rocy-
KAPCTBEHHOM BJIACTH, KOTOPHMD IpejocrasieHo phmenie Bompoca
0 TOMB, YJOBIETBOPAIOTH JIM TB HIM HHHA HOPMH H3B YHCIA
VEA3AHHHXB YCTAHOBIEHHBIMDB YCAOBIAMB), 110J00HO NPAaBHIAME,
omperbifomuME, Eakle OPraHH TOCYJAPCTBEHHON BIACTA Ydia-
CTBYIOTH BB BHPaOOTEE MOpHIHYECKAXT HOPMB M BB KaKOMB
o0pems,—anbo orkpuTO (QOpMYIMPYOTCH, IHGO BEITEKANTH H3B
VCTAHOBABMIEHCA MPARTARE NOLICKAMUXD TOCYIAPCTBEHHHXD
yupemaenii.

3) IlpexmecTByiomee H3IOkeHIE YEA3210 HAMB PYROBOIALLIA
HAY4Ja, Ha OCHOBAHIN EOTOPHX® phmaercd BOIPOCH O TOMB, OTH
KAKAXH OPraHOBE COCYJAPCTBEHHOH BIACTH 3aBHCHTH NpH3HAHIE
00A3aTeIbHAr0 3HAYEHIA 3a ThME nim mEHME HOpMawmu. Temeps
HAMB HEeOOXOIHMO CEas3aTh emle HBCROIBKO CIOBH O (OpMax:® H
BAJAXD NPHSHAHIA HOPUINIECKHXT HOPME.

Uro xacaercda, Ipemge Bcero, (OPME INPUSHAHIA, TO MH
yke umbim cayuail saMBTHTEL, 9TO OHO MOERETH OHTH HIH OTEDH-
T0€, (OopMaIBPHOe, HIH e MOJIYRJIHBOE, KOCBEHHOE.

Ilepsoe srmpamaerca BH u3pbermOMB Goabe manm membe Top-
HKECTBEHHOMB, OPUIIaAIbHOME 3046.4€HI%, KOTOPOE HCXOZHTH OTH
nojJeRAMXS OPraHOBG IOCYIApPCTBEHHOI BJIACTH H KOTODPOE BE
CBOX OdYepeins CcOoBepmaercd €5 cOOIKIeHIEMP H3BBCTHHXD IIpa-
BUID. B® Bugb nmpumbpa MoEHO yKasars Ha OYOIHEANIH 3a-
KOHOBB, OOIMHXT AIMHHECTDATHBHEIXB pPACHOpARKeHii (yKasoBs),
obduniarsEre COOPDHHEA OPH3HAHHEIXE O0HYAEBL, X T. .

Bropoe, MOIYaauBOE HIW KOCBEHHOE INPU3BAHIE BEHPAKAETCH
OTYacTH, (DOCKONBEY JaHHAA HODMA& pErYIUPYeTH COOCTBEHHAYIO
1BATEIBHOCTE IOJICHEAITEXD OPLaHOBS MOCYIAPCTBEHHON BIACTH),
BB ,yCTaHOBHBIIEfica HmpakTEkb®, BL MOCTOAREOME el@HO0GpA3-
HOMB 00pass pbiicTBiA MOZIERAIEXD OPraHOBS IPH HAIUIHOCTH
OJHOPOLHHXT YCaI0Biff, mHAYe rosopd, BH caMomMb (parrh Hemo-
cpejcTBeHHAr0 coOaI0feHid HA NpakTHRB JaBHOH HOPME €O CTO-
POBH mOJJIeRAmMuXs O0pramoss. (OTYacTH e TaR0oe HpPH3HAHIE
ABCTBYETE® H8E TOr0 OTPHLATENBHAr0 OTHOMEHiA, KOTOPOE CO
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CTODOHEL WOJIeRAUEXTE OPraHOB® BETPBYIATE NONLITRE HeECo-
0a0JeRls AAHHOH, OTEpHTO He (OPMYINPOBAHHON HOPME, HCXO-
iz 0T® JPYrux® (BB 0COOEHHOCTH HHSIIAXSB) OPraHOBL X
YACTHHXE JHI'B; OTHOmERIE 5T0 Bb CBOKN Ouepelb BHIHBAETCI
Bb H3BBCTHHXD JOMOJHATENBHEXD, CAHRNIOBNPYIOMNXD BOPMAXE.

Hcropuyeckn rocsemHOEe NpisHABle NPEIMECTBYeTs OTRPH-
tomy. llocremenno, B® BuJAY ABHEXD BeYJ00CTBD, CBASABHHXD
¢h HAMB, OHO HAYNNAETH YCTYmaTh MBCTO OTEPHTOMY, (opManb-
HOMY TIPH3HANIIO

R® crasamsoMy HAZ0 MPAGABHTL, YTO HE3ABUCHMO OTL (OPMIL,
BB KOTOPYI0 0HO 00.1eKaeTcd, IIPH3HAHIE MOKETD OMTh 0E3Y:.106-
Hoe Ham yeaosnoe, Tars, yerosuems, mo kpafiaeit mMbph c¢b
TOURI 3PBHIA COBPEMEHHHXT NPABOBHXB CHCTEMB, ABIACTCH,
BAOp., IpU3Ramle 00A3ATENLHATO $SHAYEHIA AZMHBHCTPATHBIEXT
YEa30BB HJN CTATYTAPHHX® HOPMB: OHD jbicrBuTelbHn JHIIL
MOCTOABRY, n0ckoasky oHB He upormropbuars 3akomaMB.— U
APYrOH CTOPOHH, NpH3HAHIE MOKETS OHTB OJofposoivHoe I
svinyHcoennoe. Taks, Hamp., npuspamie co cropoun Ioamna DBes-
semerpHaro mocramosierifi Magna Charta Opo Bmuy:Rjiessoe.

ITHMB MH 3aKOHUNMT pascMorpbHie Bonpoca 00B OTINYHTEND-
HHIXF EpPHTEDIAXD Ipasa BB 00BeRTHBHOMB cMBIcab. Msw Buue-
M3N0EeHHAr0 HABCTBYETH, YTO STH KPHTEPIM OTIHYAIOTCA YHCTO
(opMAIBHEIMB XapakTepons. Ha ocHOBaHIM HXB OJHHXD HEIB3I
BEIBECTH HUEAKONO B3AKJIOYEHIA HH 0 KOHEDETHOMT COJEDHRAHIH
OPEJAYECEHXTD HOPMB, HM O BHBUIHUXD ¥ BHYTPEHHHXH OCHO-
BaBlAX® IOZYHHEHI HUMT CO CTOPOHH YJEHOBF NAHHON cOIiaib-
HOl cpejs. OT0 ABA COBEPHIEEHO CAMOCTOATEIBHHXH BONPOCA,
HA EOTOPHIX MEI, OXHAKO, BB HACTOALIEE BPeMA OCTAHABIHBATHCH
pe Oyzems.



[Tompasabaenie 1. O030pB [OPHANIECKUXB HOPMB BB
puMcKOMB mpaBb ).

§ 11.

HopmMEl, HEIOCPEACTBeHHO YCTAHOBJICHHHA OpPraHAMH
rocyIapCTBeHHOH BJIACTH.

Mo Berpbuaey® BB PHMCKOMB IpaBb TpH BULA HOPMD, HENO-
CPEJCTBEHHO YCTAHOBJISHBHXB OPraHAME T'OCYJIAPCTBEHHON BIACTH,
a IMEHRO: HOPME, YCTAHOBIEHHHA OPraHAMH 3aROBOJATEIbHOH
BIACTH, HOPML VCTAHOBIEHHLIA OPraBaMi aIMHHHCTPATHBHOH!
BIACTH M HODMH, YVCTAHOBIGHHRA OprasaMd cyzeOHOii BracTm.
[Tockoabky STW HOPMH Te (IOKOTCA HA OXHOH JMIIB YCTAHO-
pupileifcd MpakTHES NMOIIEHANUXD YYpemieHll, a TOIyIAOTH
ofypuniarrayo dopMyruposry, o8b mocATs omperbieHAnA TEX-
onueckin magpamia (leges, senatusconsulta, edicta magistratuum,
constitutiones principum u Tt. 1.). 3Hauenie 3THXH HOPMB H
B3AIIMHOE MXB COOTHOIIEHIe BH pasHoe BpeMd OHIO DasInIHOE.
B® uacrmocTH, opranwm cypeGmoft Bracte BB no3xEbiimmeM®
HMIIEpaTOPCROM® npash yrparnid OwJI0e CBOe 3HAYEHle HEmo-
CPEICTBEHHHX® TBOPIOBH Tnpapa. PascMorpums Bepartnb Bamubii-
mif (OpMH pPA3BUTIH BTHXS TPEXT BHIOBB HOPMG.

|. Hopmbl, ycTaHoB/ieHHbIA OpraHamu 3aKOHOLaTenbHOW BAa-
CTH U Bb YACTHOCTH 3aHOHbLI.

1) Croxpko HHOYAR XOCTOBBpHEA wucTOpuueckis cpbibuia
umboTeda, Kaks H3BBCTHO, JHML HAYHHAA CO BIOPOr0, pecmylrn-
raHCEAro nepioga ucropiw Pawa. Bee, uTo racaerca mepsaro,
T. H. IApCEAro mepioja, IpeaCcTaBIAETCA BECHMA IajJaTeIBHLIME.
Ocraerca apmp KOHCTATHPOBATH, YTO IPHHNANIAIBPHO Y&EE BB
3TOME JpeBHBHmeMT mepiolt 3aK0HOJATEARHAA BIACTh NPUHAT-
ZIexuTH HApOXHOMY cobpamir (comitia curiata), 0HO BOTHpYETH
3aKO0HH, HE HHa4Ye OAHAEO, EKAKD HA OCHOBAHIM NpPELI0REHIH,

) Kruger, Geschichte der Quellen und Litteratur des romischen Rechts,
Karlowa, Romische Rechtsgeschichte 1. I. Tlipp, Geschichte der Quellen des
romischen Rechts, 2 Aufl, 1903.
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ACXOJAMAXB OTH HApd, KOTOPOMY TAKHMT 00pasoM’d NPHCBAH-
BAETCA HCRINUATENFHOE NPABO 33KOHOZATEIbHOH WAENIIATABH 1),
Texanueckoe HazBaHle TAKMXD 3aKOHOBB —leX.

[TparTHueckoe sHadeHie BaROHOBD BB HTOMSB nepioib Bo Bea-
koMB caysa Be morao OnTh Beanko. O0mecTBeHHAA KH3HB TIPeE-
MMYUIECTBEHHO Deryir@posaiachk o0nsadMu, €n bloc mpnsmasae-
MEIMH 3apORJAKUIeHiCA TOCYIaPCTBEHHOH BIACTEHIO.

2) Bw pecnydanramceoMB® nepioxh HOPMAJLHUIMH OpPraHaMil
3aKOHOJATEIBHOH BIACTH (€3CIOPHO LPHBHAIOTCA TOJBKO OJHI
napoiEsd cobpamia %). Pasimuaaucs marpuniancno-miaeteiickin
coOpadia wim coOpamia Bcero mapoga (populus), IpUTOMB JIBYXT
BAOBE comitia centuriata, cofupaominca 1m0 UEHTYPIAMSB, I
comitia tributa, cobmparomiiaca mo (wberEnMs) TpuGANT ), H
gucTo maelefickia coGpamia, concilia plebis, codupasmisca rarke
no tpudawms. [locranosireris narpumiancko-miedefickHXT colpa-
giff ¥ BB 0CO0EHHOCTH NOCTAHOBIEHIA comitia centuriata mocmin
HasBanie leges, mocraHoBIemia 1miIedefickuxs coOpaniit Basnipa-
auch plebiscita.

Ilopazors H3JZaHIA 3aK0HOBB OB HMOXPOGHO PerJaMedTHpO-
paps *). Ilparo sakoHOZaTeNbHON MHWIIATHBI UPHHALIEEKAIO
HCKIFUATEIBHO MarncrpaTaus. Kampsit HOBRIT 3aKOHONPOEKTS
LOAEEHED ORIB GHTh 00HAPOZOBAHD OCOOMMB BIUETOMSD M MY(.IHIHO
BECTaBIens. Co Bpemenu Ttakoit promulgatio me pomyckaimcsh
0oabe HHEAKiA MOOPABEH €ro: MOMKHO OHJIO TOXBKO B3ATH €ro0
Hasals ¥ BHeCTH ((opmaipHO) HOBoe upeiriroxenie. Co BpeyeHm
IpoMyApraliff HOBATO 3aKOHONIPOERTa W [0 CO3EBA HAPOIHALO
codpamid, pgoameHCTBOBaBWAr0 pbmute Cygely ero, IOKHE
Opm mpofita He menbe Tpexs Hepbas. Bw Teuenie aToro cpoxa
Hapoa® MOrs OHTH CO3BAHD BB " Takd Ha3HBaeywe contiones,
HeopMaJIbHEE MATEHTA, HA EOTOPHXD SaEOHONPUEETH IOLBED-
raxca OOCY®JIEHI0 ¥ HA KOTOPHXD MOIJH BHCTIYHATH OPATOPH
34 W NPOTHBS HET0. 3aCHMbB, Bb HA3HAYEHHEH JXeHH cO6APAIOCH

) Krtiger, yx. cov. cTp. 3.

?) Kriiger, yk. cod. cTp. 8 It CIL

8) Ipesmbiimift Bugs BapoXsNXs colparifi, comitia curiata, coGupawmixesn
10 EYplAMB, BCKOPD YIPaTHI® BCAKOE NPAKTHYECKOe 3HAYEHIE.

4) Kriiger yk. cog. crp. 16. Tazsmbiimia moxpoGrocta cy. Mommsen Rom.

Staatsrecht, III, 1, crp. 369 1 cI.



(opMaIsEOE HAPOLHOE cobpanie; npexromenie varncrpara (rogatio)
elle Pas’h OPOUATHBANOCH M 3ACHM'B IpeachiaTenscTByOMIiR mpe-
Iarals COOpaHiio BOIPOCH, HeJaeTh Jd OHO IPUHATH HTO MPEJ-
J0Renie, mocab uvero BagMEAJOCH TroJocosamie. I['oxocosaniwno
HOJBEPraJcs Bech B3AKOHONPOLETH BF NBIOMB: MOKHO OHJIO
TOJBEO BLICKA3aTHCA 33 NPHHATIE MIA OTRIOHEHle ero BH b~
JOM'B, YACTHIHOE MPHHEATIE W YacTHIHMA mompaskn (amendements)
He JOmyCEalXuch. DBHpameHleMP IUDHHATIA CIVRHIA CJao0Ba uti
rogas (r. e. EAED NpPefIaraems), BHPAKEHIEMB OTKJIOHEHIA —
antiquo (r. e. mo crapouy). [omocosamie no 131 r. a. C. m.
OBLIO0 CIOBECHOE H OTEPEITOE, & Ch HTOr0 BpeMcAn (Ha OCHOBa-
Hin lex Papiria 131 r.) nucomesroe u TaliHOe.

Oco6yi0 pasHOBAIAOCTS SAKOHOB® COCTABIAIA T. H. leges
datee *). Taws HA3HBAIHCH HOCTAHOBJALHIA, MOJB3YIOMIACA CHIOH
33K0HA, XOTA ¥ He TpoIuejmid dYepesdb HAPOXHOE coOpamie, a
U3TAHHKA, C¢B 0C00ar0 MOOIROMOYIA HAPOLA, CEHATOMB WIAH Of-
HAMB H3F BEICOIAXT MATHCTPATOBB; TARAMB IODALKOMD peria-
MEHTHPOBAJIOCH HATD. HOXOReNie NOIBIACTHEXE PuUMY ropoj-
CENX® OOMMHD M TPOBHENiH.—B% meploss BEYTPELHHAXB CMYTD,
npefurecTBYOWif mageniio pecny0ImEd, TakOe INpPaBO H3JaHid
SAKOHOBE® IOMHMO HAPOLHALO COOPAHIA HEOZHOEPATHO H HPUTOMB
Bh CAMEHXB IHpOkuX® pperbraxs Oerro mpegocraBieso Cyars,
Ilesapo ¥ BTOPHMB TPiyMBHPAMS.

3) Br mepiogs mpHEOHmaTa 3aKOHOZATEIbHAA BIACTH HAPOJ-
HHXB coOpamifi mocTeneHHO MCYe3aeTh: He HOABEPTadch JopMais-
HOMY Yympaszoesio, HapoiEmnd cofpanis BCkOph (arTHIECKH
nepecraau Co3mBaTLCAd. Bb mepeoe Bpessd, popodens, serphualorca
eme KAaKb HACTOsMie HAPOXHHE 3akomnl, Tak® u leges datae,
T. €. 3AKOHH, H3TAHHHE HMIEPATOPAMH BB CHIY 0C00aro IoIBo-
MOUiA €O CTOPOHH HAPOXa 2).

Hopsiyn opramaMu SaROEOJATEIBHOH BIACTH ABIANTCA BB
oroms mepioxh cemars °) w mmmeparopu *). Ilocramosiemia ce-

') O nixs cm. Mommsen, Stadtrechte der Gemewnden Salpensa u. Malaca
ctp. 392 u ci. Ero e, Rom Staatsrecht . IIT, 1, erp. 310 ci. Krhger, yk.
cou. crp. 15. Kapp, vE. cod. crp. 40.

2) Kruger, yE. cod., cTp. 81

4) Kruger, ransp &e, c1p. 82,

4) Kruger, Tays ke, ¢1p. 92w cx
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HaTa HasHBalnch Senatusconsulta, mocTaBOBIEHIA WMIEDPATOPOBE
nocurn odmee =Hazpadie constitutiones. JwonmTeO, uT0 0066
KATeropin nocraHoBieniit mpioOpbam cmay sakoma He cpasy, a
I0CTENEeHH0, W IIPHTOMT BB CHIY IIPOCTOr0 ([awmuieckaio NpH-
SHABIA 30 HAMH TO0J00HON CHIE, NOMHMO CHeUiaJbrHATO, (op-
MaJBHATO BA 9TOTH cueTs mocraponienid. [lepexogayw {opuy
cocTaBIATH T.-H. orationes principis in senatu habitae !); ¢op-
MAJIpHO 5TO OB IPOCTH IPERIOEEHIA, CB KOTOPHMH HMIEpa-
TOPD HIN NPEICTABHTENb €ro BXOJIAIM BB CEHATH M ROTOPHIA
HYRJAJIACH B TPUEATIA HXB CEHaroMs; (DARTHUCCKH CEHATE
BCerja corJalajlcd HA 9TH TpejIomenid, ncabicreie wero wb
CKOPOMB BpeMeHnu crTaju cMoTpbTh BHa 0ratio, EART HA TIIaBHOE,
4 HAa COOTBBTCTBYIOIIEE IOCTAHOBIEHIE Cepara, Rakb Ua YHCTO
dopyarrEnil nmpugaToEs. OTCHOJA BONIIO BB NPHUBHIURY IHTIDO-
BaTh oratiomes principum, EarT CaMOCTOATEIBLHYIO (OpMY IOpH-
1ugeckux® HopMs (oratio divi Hadriani, oratio divi Severi u 1. 1.).
Yro RacaerTcA EXHHOINYAHXE MOCTANOBIEHIl HMIEPATOPOBSD,
TO 0HH BLIpocam u3® jus edicendi, n3® mpapa HSJABIA 3IUETOBD,
NpHHAIeEAAr0 HMIEPATOPY BT KAYecIsh MAarucrpara pud-
cwaro mapoga. C® caMaro madYaf a, OXHAKO, HTH BIHRTHl OTAHYA-
IMCH OTH BHIUKTOBD IPYLHXD MATHCTPATOBD TEMT, 4TO OHH HMEIH
DPYEOBOJAMEE 3HAUCHIE HE CTOABEO XIA CAMHXB HMIIEPATOPODS,
CKOJBEO XIf OCTAJBHEXT MATHCTPATORD, KOTOPHMD IIPEXIaratoch
npuMFHATL BP NOLIEKAMUXB CAYYaAXD HoBHA HOpME. Ilepro-
HAYaJpHO BTH HMIEPATOPCKIA pacmopamenid, KARD MH Ve 3a-
umbruan, me umbam CmIH 3aK0HA °), M CAMH HMIEDATODPH Ne
nperpAsaArE noxo6roit mperemsin. Co BpemeneMs, OLHAKO, ONH
Bce Ooxbe cramrm caupatsea c¢b leges datae, OBJIO IIPH3HAHO,
gT0 oEp MMbBioTe legis vicem, m ropucTel co BpeMeR® l'azpiasa
OpAMO NPHIOHCHBATD HMIEPATOPY S3aKOHOZATEILHYIO BIACTb.
IIpersapureasuoe o0cymieHle HMIEepaTOPCEUXT KOHCTHTYIIil
IpoHcXoiuI0 BE o0codomm copbrd, consilium, koropuit co Bpe-
MeEs l'agpiaEa m0IyIuas XapakTepd IOCTOAEHATO Ydpemgenia

) Kruger, Tams e, crp. 83.

) Joka3areabCTBOMB 3TOrO CIYMENTD, MEAAY IPOYHMB, TOTH (AETH, 9TO
PALE 3IHETOBG, HM3JAHHEXS NePBREIMI uumeparopaMi, OHIL 3acHMB 06IedeHD
BH (IOPMY CEHATYCKOHCYIETOBE. TaEOTO NPOUCXOELEHIA, MeELY HpPOYHMB, Sc.
Vellejanum, Se. Tertullianum n ap. Contra Kruger, 1. ¢., crp. 104,



¥ Bb COCTABB KOTOPAr0 €5 9TUXF IOPH Ha PALY CB MPHOIAREH-
HEIMH JHIAMH NPHABIEKAIHCH TAK/Ke H3BECTHHE OPHCTEH.

4) Yro racaerca, BAKOHENs, mepioja alCOIWTHON MOBADXiH,
TO eIMHCTBEHAHMT OPraHOM® B3aK0HOJATEIBHOR BIACTH ABIAETCA
umneparops '), HoacTaTymin mMmepaTopoBd MOJYIA0TH HA3BaHie
leges; uMB IPOTHBOIIOJArAETCA NpemHee IPaBo, paspaldoTansoe
Bh COYHHEHIAXD IOPHCTOBB, BB KadecTBB jus mia jus vetus.
OG6cyikzenie HOBHXB 3aKOHONPOCKTOBB, COTIACHO TOCTAHOBIERIK
Oconocia II orn 446 r. 2J, BoamHO OBLJIO IIPOUSBOXUTHCA CHA-
yaJaa BB cosbrh nmueparopa, sacrum consistorium, a 3acHMB
Bb cerarb. Pbhmaroniee ssavenie umbaa, 0Inaro, TOIBEO BOJHA
uMueparopa °)

{1. Hopmbl, ycTaHOBNEHHbIA Oprakamu aJMUHUCTPATHBHOM
BAACTH #).

1) By pecuydimranckoms Punm% (0 mapesonms mepiox®, sa
HeuMbHIEME JAaHHLIXH, He HTPHEXOAUTCA T[OBOPHTH), OPTARE aIMH-
HUCTPATHEHOR BIACTH, HA PAJY CB YHCTO MCHOJHHTCABHEIMI (YHE~
IIAMH, TOJH30BAIHNCH TAKKe B LIMPOKHXB: IpelBIaxs IPABOMB
yCTaHOBIEH1A 00/43aTEABHHXD HOPMB, 0CO0EHHO BB 00JACTH MpPO- -
BHHIIATBHATO M BEBWBATO ymopaBienis.

Bricwi## HaJI30PE U IIABHOE PYROBOZHTEIBCTBO BB ATOMB 0THO=
mwenin mepeman ®B cesary °). He o6iajad uenocpeiCTBEHHO
3AK0HOJATENFHON BJIACTEIO °), OHB NPioGpbas npaso zaBaTh PYKO-
BOZAIIA YKasaHId MArHCTPATAMB, YCTAHABIMBATE OOMIlA HOPMH
IPOBHHEIIAIGBATO YIOPABIEHId, PEryInpoOBaTh NOPALOES BEBIIANXE
orsomerit m 1. 1. Ha »sroit mout yme BB cuay Tpasunin
T0XmNa OLJa CIORHTHCHA MOCTOAHHEAA NPAKRTAKA U COOTBBTICTIBYIO-

1) Kruger, y&. coy., ¢Tp. 259, 264 u cn.

7) L. 8 Cod. de leg. 1, 14.

) Cu. 1 12 § 5 Cod. de leg. 1, 14: tam condutor quam interpres legum
solus imperator juste existimabitur.

‘) Boonpocs 0 WOpHAHIECKOME 3HAYEHLI aIMIHECTPATHBUHXE pacnopame-
Hifl 1 0 COOTHOWERINl MERIY HUMI Il 32KOHAMNI OPUAALISRNTL Kb YHCIY MOJ-
HHXE BOOPOCOBE. Cp. Kopryrops, yrass m 3axoms. Tads me Jaapnbiimia zu-
TePATYPHRA YEA3AHIA

°) Kruger, yE. c0o4., cTp. 22 1 cI1., Karlowa, ys. cou, ctp. 373 u cx Kipp,
yK. cou, CTp. 52 H cI.

) O patrum auctoritas ¥ o mo3ABbiwux® kaccaniouwmHX® W AuCIeHCA-
WIOUHEXD (YHELIAXD CEHATA, CM. Kipp, yx. cou, crp. 52, H3.
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Imad CYMMA HOPM'B, DErVINDPYIOMHUXE PA3HEA CTOPOHH BHYTpEH-
HATO YOPABIEHIA, OTHOMIEHIA KB JPYIAMB TOCYIAPCTBAMB H T. I,
OTH HOPMH YACTBI OTPARAIUCE BB CEHATYCKOECYIBTAXE U UPE3H
MOCPEICTBO HAXE MPOHAKAJH B HAUETH MATHCTPATORS H BB 0CO-
GeEHOCTH TPOBHENIAIBHEXTS HAYAIbHHEOBD '), YACTHH BXOLHIN
BB JOTOBODH, BARJIIOYEHHHE ¢h PA3IHYHEIMHA CYyBEePEHHEIMH H IOIY-
CYBEDEHHEMH IOPOJAMH, BD HHCTPYELIH, JaBAEMHA OTIBIPHLIMB
MATHCTpATaMB, H T. I.

HenocpejcTrennoe yupapiesie OuiI0 COCPEXOTOYCHO BB Y-
EaXD OTIBIBHEXD MATMCTPATORB, W3H KOTOPHXD BHICHIE MarH-
CTPATH, EAEB-TO: EOBCYJIH, IPETOPH, IeH30DH, jalxbe 2jiuim, a
TaKAC TPOBUBEINIAJIbANE BAUAILHUEN moabsopaxnch jus edicendi,
IpaBOMD H3JaHlA o00asaTeXpHEIX® pacnopameriit, edicta. Oco-
OemHOo BaAHOE 3HaYenie npioOpBim SAMETH, BH KOTOPHXH Ma-
MHCTPATH IIPH CAMOMD BCTYILIEHIH CBOEMB BB ZOIKHOCTH YKASHI-
BaIH, KAREXB OHH OVIYTH [JepRATHCA PYKOBOLAMUXSE HAYAIE
BO BpeMA OTHpABAEHi# HMH jJoimpoctd. Takie »yurTsl 8B Pumb
1131QBAIMCH MPETOPAMH, KYPYIBCEHMH SIAJAMH M IEH30DAMI -).
ONUETH (OpMAIbHO HMBIH 00A3aTEABHYI0 CHIY JWWIb BB Teuenie
CPORa CIYAOH n3jgasmaro uxp wmarmcrpata. Cogepikamie mXD,
MOCEOJIBPEY OHM RACATHCh BONPOCOB® ympasleHif *), Omao, Ko-
HEYHO, BechMa pasHooOpassoe *). Mek]y UpOYMMB, OHH MOLIH
HOCHTH 1 HODMATHBHHE Xaparreps.

2) By nepioxh npumnumara, a thwmr Goxbe BB mepiorh
afcoaroTroff MOHADXiM 00mift HAZ30PB M DPYROROLUTEIBCTBO BB
1Brax® BHYTPEHHAI0 M BEBIHATO YIpaBieHid HATYPAJIBHO mepe-
MIH KB HMIEPaTOpaMb.

umepaTops oOCYmeCTBIAAE BTH (JYHRLIH MNyTeMb WH3JaHiA
9IUETOBS U ManjaTos °); mocabimie (mandata principum) sa-
wBHEAAA c00010 Mpem®EiA MECTPYRNiW cemara ©). — Jrtu mmmepa-

——— e

Y Haup, Sc. de bacchanalibus, Karlowa, Rom Rechtsgeschichte, 1. I, crp.
445 Taus me npuybps Apyruxs DOPUATABHLIX'L CEBATYCKEOHCYIBTOBE. Cp Takx®e
Kipp, yE cou, crp. b3 u cx

‘} Cm. Karlowa, yx. cou. 1. I, crp. 460

9 0 cyrebuExbd HSAMKTAXT cM. nnme crp. 60.

‘) Cp Mommsen, Rom. Staatsrecht, T I3 crp. 207, roropuil orkazuBaeTca
IaTh HCIEPOHBAWINYID KIacCHPHEANI0 BO3MOABArO COJEPRAHIA DXHETOR.

) Orwacti x1a sroft whim cry®manm m peckpunts, cm. Ripp. L c. crp. 64.

®) ¢p Kruger, 1 e. erp. 99. Kipp L ¢ erp 59 n el
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TOPCE1A MOCTAHOBIEH1A NEPBOe BpeMA, KaRB MM Vike saMbruiad,
uMBIn IMIIE XapakTepd aAMHEHCTPATHBHEXT pacoopamenil, yery-
nanmuxs 10 curb saxory ').—Bw mosimbitmee spema Tawoit
XapakTeph COXpaHuIM Bb u3BBCerEOMB cmmcabs T. H. leges (manm
sanctiones) pragmaticae mam pragmatica; sro OHJIE, TAKH CRA-
3aTh, UMIEPATOPCKIA MOCTAROBIEHIA, M3TABAEMHA BB IOPAXRE
YIIpaBIeHiA: OTHOCATENEHO HHXE BH HCTOYHHEAXTE BCTpbyaerca
yEa3amie, uTo pragmatica, mporusopbuaniia leges generales, me
nMBIOTE cnIn ).

Yro racaerca HOpPMATUBEON ABATEIPHOCTH OPraHOB® MOAYH-
HEeHOAro ympaslerid, To 1o Epafiselt mBpb securie 4nsnr a)iMH-
HUCTPALiH COXPAHHAH TPABO HSLAHIA 004A3aTEIBHHXD pPaCHOpPA-
Reniff, Kaks BB mepioxh mpmENMmATA, TAEB M BB Iepiofd adco-
xotHO# momapXim °).—TaruMB® OpPABOMT NMOIBL30BATHCH OpEREIE
pcero praefecti praetorio, mocTamoBIeHif KOTOPHX® uMBan 004-
3aTEJbHYI0 CHIY HOXH VCIOBIEMB OTCYTCTBIA nmpOTHBOpBUiA HXB
Ch 3aKOHAMM, UT0 UPAMO OKI0 MOITBEP:KIEHO HMIEPATOPOMB
Azercasxpoms Cesepoms Bx 230 r.: formam a praefecto prae-
torio datam, si generalis sit, minime legibus vel constitutionibus
contrariam, si nihil postea ex auctoritate mea innovatum est,
servari aequum est, (I. 2 Cod. de offic. praef. Or. I, 26).
TexHnuecroe HasBamie Tarnxs yeasoss praefecti praetorio —
generales formae min cdicta (tomot, Emdp/ixa), Jo060nHTRO, 9TO
HBCROIBEO TARHXT PACHOPAREniil BOINIO MeRIY OPOUAMB BH HAH-
Gorbe moxmoe pouregmee o Hacsh codpanie moseran IOcrumiama *).

Tagoe #e mpaBo WsgaHiA 00A3aTENBEHXB PACHOpPAKERik OHI0
npucsoedo praefectus urbi, pabEo HAYAJPHAKAME IPOBADNIR °).

Ha pazy ¢b sTuMD H HOPMYHL, CAOHCUBUIACA 68 NPAKMUKTD
PasIHYBHXD yupemgeniii, nmoaysaiors odpumiaisHoe npuUsnaHie,
KaKb 9TO ABCTBYETH M3D KOHCTHTYHIH HMmepaToposds .JIpBa m
Arenmia ors 469 r.: quod officiis curiis civitatibus principiis

1) em 06w 3roms Kipp., 1 ¢ crp, 59.

2) 1. 6 Cod. 1.22. Nov. 113 ¢ 1 pr. Cp. Rruger, l. ¢. erp. 271.

%) Karlowa, yvk. cou. I, 549. 853; Ripp., VK. co4. cTp. 86—BT.

4) Nov. 165, 166, 167, 168. Orsocurensuo xapaxrepa Nov. 165 cYinecTsyers
cmops, Kruger, 1 ¢. crp. 357, ;

®) Kipp, yr cou cxp. 87, Karlowa, y&. coe. I, crp. 6537, 865.



vel collegiis praestitum fuisse cognoscitur, perpetuae legis
vicem obtinere statuimus (1. 3 Cod. quae sit 1. cons. 8,52).

Ill. Hopmbi, ycTaHOBAEHHbIA OpraHamu cyaeOHOW BAACTH.

1) O Touku 3pBEIA TOCIOACTBYOMATO0 B COBPEMEHHOI IOK-
TpHED B3r14a caMasd BOSMOKBOCTE CYUIECTBOBAHIA 0c000f RaTeropin
HOPMB, YCTAHABIMBAEMHIX® OpraHaMm cyje0Hot BIACTH, MOJBEp-
raerca comabmnio. Bb ocHOBABIM BTOr0 B3LAALA JCHATDL I0J0-
ReHie, 94TO 2aJaYa CYAQ COCTOUTE (H.HH Toudbe— do.LHHA COCTOATS)
He BB YCTAHOBIEH1A HWOBLIXB HOPMD, & HCRINYHTEILHO BB NpH-
MIbHEHTU VCTAHOBJEHHM XD TMOMHMO HEUCG IIOLTERATINMH LI]}:LHTG'
paMH HOPMB, BH IOJABENEHIHM IOZH BTH HOPMB IYTEMb HALILHKA-
maro TOIKOBAHiA HXP H paspblenin coraacuo 3TOMY BOCXO/A-
mUXbs HA ero pascmorpbaie OoTabapHRXD RKOHEPETHHXB IBIb.—
Mn Be Oyiemt spbce EacaTbea BOIPOCA O TOMT, HACKOJBEO
9T0 MOJO/EEHIE BHJEPHRABACTS KPHTHRY JXame ¢b TOYKH 3pbHia
coepemernaro mpasa !). Cp moukm spbmix ucropim mpasa 0Bo
BO BCHEOMD CIy9at He MOkers mpeTeHA0BATh HA AalCOJIOTHOE
sHayeHle. JydmuME 0Ka3aTENBCTEOME BTOI0 CIVAHTE OB, KO-
TOPYI0 cHrpaJa BB Pumb cyxreOnas npaktiaka B Junb nperypu
Bh XE1B pasBATiA PEMCEATO TPAWJAICEATO NPABA.

Jua yacmemig 9T0f pPOJMm HEOOXOJUMO CRAZATL JBA  CJOBR
00b OpraHH3aIii PUMCEAr0 TPAIAHCKATO MPOICCCA.

Yae gpepnbitmas Qopua nponecca, T. H. JeTHCARLIOHHBIH
OpONeces, MOKOMJIACE HA PAasTpauuvenid IBYX® cTajifi mpous-
BoACTBA in jure m in judicio 2). Ilepsas crajis— IpoOA3BOICTBO

') Ha camoms rhrb It Teuepr MOKOOMAACA HA CYAEGHBIXD NpEUGLeHTAN
1 Ha asropnrerh phmerift BepXoBALXE cy10Bb cyie(HAA NPAKTURA Il BETE-
EQNIAS OTCIOLS CHUCTEMA HOPMB UrPAETH BECHMA BARHYW poan, Thus Goike
BARHYIH, wEMB OOIBIIIIMH HELOCTATEAMI 00IaJaeTh MNOLIeHAINee 3aROHOLA-
TeabeTBO. Kexn 310 He Behu® fcHO, T0 Auws Grarogapd TOMY, 4YTo cooTBEI-
CTBYIOIMAA TBOpYeckas IBATeIsHOCTH CYIa NOABOINTCA (M JOKTpHOHOMN, I 3aK0-
HOME) NMOAH HeACHO (OPMYINPOBAHHOE IOHATIE ,TONKOBamiA“ IpaBa, KOTOpOE
ofnuMaers HApAXY ¢b rbiicTRUTEISHEIMT TOIKOBAHIEMT U jfalsmkiinee paspi-
Tie ¢YIOMB OCHOBHEIX® HAUAIh JAHHOI NpaBOBOil ClICTeMH, 3aJ0#EHHLHXD BbL
3aK0HONATEIRCIBE es.

?) O mpoucxomaenin arofll TuxoTomin nponaposcrea cx. orposekiil, IIpaso
i arrs BB pmickoMs npask, 1. 1L T'mnoresa IloKpoBCKAro CIONTE BB CBA3N
¢k o0OMD B3LIAKOMT €ro Ha PeHe3ncdh Iperopckaro npasa. Ilo ero mubmio,
NpeTopcEOe IPaBO COCTABIAETL DPOAYETH HE CYILOHBIX'B, 4 AIMHHMCIPATHEB-
HHIXB NOIEOMOMl mpeTopa.



in jure —npoHCXOuI0 NePeAs MATHCTPATOMB (CHAYAIA KOHCY-
JOMB, TIOTOMD TPETOpoMb); IbIp BTOH CTajin cOCTOAIA BH BHAC-
Heuin 1OpuAnYeckoil ¢TOPOHH CmOpPa M BB ORORYATEIBHOHE (opmy-
auposrk ero; Bropas crafld npoussoicrea— in judicio ~-mpouc-
X01u1a Tepers OXHEME Aad HbBckoarkuuu, ad hoc HazHauen-
BIIMH NPUCARHEMHA CYIBAMH HIM IOCTOAHHOH cyze0mofl KoIaeriei
(IENCMBAPOBD HIH ]];EEIT}'HBHPOE'L), 1 o0HHMATA 1}&3601315 1baa.
10 cymwecrBy (Bueaymanie o6bAcHERif cTopous, CBHIBTEIBCRUXD
mOKasamili W T. J1.) H nmocraHoBieHie cyfedsaro pburesis.—Poipb
MarucrpaTa M BB YACTHOCTH TOPOICKOL0 IIPETOPA BB 5TOMB
nepiols Omaa ZoBOABHO CKpoMHaA. DB gacTHOCTH, 9YRCIO MCEO-
BLIXDL (opMyas, legis actlones, Owa0 orpanndennoe: Raikjiaf
legis actio noxonmiace Ha KakoMB-HMOYIb 3aKOHE mam Ha jpes-
HeMs 00Kual, 114 mampgaro meka norTEPaMH OHIA COCTABJIEHA,
BB CTPOTOMB COOTBETCTBIM €h TEKCTOMT MONIEKAMATO 3aKOEA,
ouperbrernaa mensmbanaa Qopuyra. Ecam TtpeboBamie mcTHA
Be OHJI0 TpejyeMorpbnoo oxmoio Ms® HTHXH HCKOBHXB (OPMYIE,
He T0AJaBaloch IOXABeJeRild MOAE Hee, TO IPETOPH y&Ke He MOr'B
raBath nbay paasebEmif X01B, M BB JACTHOCTH HE MOI'B CO3Ja-
BATH HOBOH HCEOBOH (OPMYIN HIM BRIOM3MBHHTE CTADPYIO.

Bee sro uwsmbBHHmIOCH €O BpeMeHW BmejeHis (opMyldpHATO
opolecca, CRA3AHHArO ¢b u3jamiems lex Aebutia (ox. 150 r. x0
P. Xp.) Y u xeyxs leges juliae. Cymuocts ROBOBBEIEHIA 3aKII0Ta-
Jach BB TOMB, 9TO OPETOPH, BHCAYIIABE 3aABIeH1d CTOPORE 1N jure,
caM'B PeLakTupOBa.lb HCKOBYI (OPMYAY, IPUTOME 00A3ATEILHO Ha
uncbmb; b Hell, HASHATAA IPHCAREATO CYABI0 A4 pasbopa pbia mo
cymectsy, o086 sMBerb ¢p Thup ormbuaas TH mpHppmuecria wan
(paKTHYeCEI 00CTOATENBCTBA, KOTOPHA IIOJIEHEAJIO0 NPOBEPATH M
YCTABROBUTH, U NPHKASHBAIG CYLbB COOTBETCTBEHHO CB HTHMT
NOCTAHOBHTH TO MiIu umoe phmesie. Jad DPECARBATO CYABH
aTa (dopMyJa, IPeIIOREHHAA NpPETOpoMTF, HMBaa Oe3ycaoBHO
o0AsaTelbHOE 3HAUYEHie, MPeTopd V&EE C¢b ITUXTE IOPH He OHID
6oxbe cBASAHD NMOCTABOBICHIAMH IHBHIBHATO UPABA U UPEHHUMII
UCKOBEIMA (POPMY.JaMHM, KOTODPHA -0EB MOI'b BHAousMBHATEH, samb-
HATH HOBRIMII H T. [

1) O sronn saxomb 1 o mpelimecTBoBaBmieil, moxroToBuBmeli ero mpak-
gk cp. Jors Romische Rechtswissenschaft zur zeit der Republik, crp. 174
m cx Wlassak, Romische Processgesetze, 1. I, c1p. 53 It ci.
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Ha »s10it 1109yR caommioch HOBOE I'PAEJAHCEOE 1IPABO, jus
honorarium wmim praetorium, mokoomEecT HCEIOYATEIPHO HA
ABTOPATETS Iperopa BB KavecTsS PYEOBOIAMATO OPraHa IpaikiaH-
CRaro cyra. BRBIIHEM® HCTOYHHEONT 3TOT0 IPETOPCEATO MPABA
ABIAETCA TPETOPCEIH BIUETH ).

O0mie sIUKTH N3IaBaJHCh NPETOPAMH OUPH CAMOMB HXD
BCTYILIEHIH BB LOLKHOCTE. OTH BIHETH, Bb OTIHYie OTH cayuaii-
HHXD HIAETORE, MBJABAEMEIXE BE TeuyeHle CAVHRedHaro roja, mo-
ayuman BasBamie edicta perpetua. Rark® Beh sgmrrm, onn uymbin
$opMaIBPHO CHAY TONBEO BDH Tedyemie TOro 1054, HA KOTOPLIH
Ouxp nadpans nperops. [omarHo opmako, uro He Kawiwil BO-
DRI TPeTOPd 131abal® copepmenno HOBRIT 9gurTs. CHiaow Bemeil
IDOCTAHOBIEHIA NPEEHUXD HIHKTOBH, OKASABUIIACA ITPHTOXHBIME
Ha TPanTAKD, BRIOYAJIMCL U BH HOBHE HIWETH. OTa TPALNIiOHHO
mepexoyAmas uss OXEOr0 HIXETA BB IPYroil vacrs rocranopie-
gifi moaysmaa mHassamie edictum vetus mam tralaticium.— Camu
OPeTOPE MOTJIM TEePBOEAYaJbHO BB TeYeHie rofa OTCTYmATL 0T
CBOHXF BJWKTOBD; Takh K3KB BT0 OJHAKO OHLI0O CBA3AHO CB
CepBe3HRIMHE HEYZ00CTBAMM 114 3SAHHTEPECOBAHHEIXE YACTHBRIXG
auns, T0 B85 67 r. mo P. Xp. lex Cornelia sampern.ia 370,
npezuncaps, ut praetores ex edictis suis perpetuis jus dice-
rent.—Cs mwpujuueckoii Touru 3pbuid ocoberHO JTI00OMLITEHD
TOTH (JAKT'B, 9TO BAMKTAJLHOE IIPETOPCKOE IPaBO, KaKkb M3BbeT-
HO, He TOJBEO BOCIOJHAJIO IUpodBIN JpPEBBATO0 IHBHIBHATO
mpaBsa, HO YTO HTHMB NIYTeMT OHIB CO3LaHD UBimit paxs wE-
ctaTyToBd corrigendi juris civilis gratia (ocoGemno Bb oGracT
Hacrbicreernaro mpasa).—DBT UPOTHROMOJIORHOCTH BaKOHAMS,
SIURTH Ny0IMKOBAIMCH He HA MBIHNXB, & HA JIePeBAHHEIXB,
BHOBIEHHNXT, MOKPHTHXE YEPHHMD HNHCHMOMT [OCKAX®.

Taks wrars Bb Pnmb Ooure asa mperopa, 3anbimBasimie
CyAe0HO-TPAAIAHCEON 4YaCTBIO, & HMEHHO TOPOACEOfl mpeTops,
praetor urbanus, Jas CoOpOBB, BOSHHKAIOMHX® ME/EIY PHMCEHMH
rpaiRjaHaMi, W IPeTOP® IEperpHHoBs, praetor peregrinus, Kid
CIOPOBB, BB KOTOPHXH OFHA HI# 005 CTOpOBH OH.IH meperpu-
HAMH, TO H3]aBATHCH €RETOJHO 1BA IPETOPCKUXE aamKkTa. Kpomb
TOr0, BCTpbYarTCA eme 0CO0HE BIMETH KYPYABCEMXFH HIHIOBS,

Y) Rruger, yk. coa, crp 30 u cx, Kipp. Y& cou. crp. 44 i on.
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H3 KOTOPHXE, MERXY OPOYHME, OFLIG BO3I0EEHE HAZ30PTH 32 PH-
HOYHOH TOpromieil; 9TH BSIUETH, EPOMB 9YACTHOUPABHLIXE HOCTa-
HOBIeniif, cojepkasd eme PIfE YRCTO MOJIMNEHCRHXTE Hperma-
cagiit. —DB® npoBuENiAX® (VHEIIM, aHATOTHUHEA CB (YHEIIAMHU
IPETOPOBD IO 3aBBIRBARII0 TPARIAHCEHMH COOpaMH, OBLIH BO3-
JIOR€HEH HA IPOBHENIAJBHEXD HayaabEEroBb. Coorpbrersyomisd
IIOCTAHOBJIEBI1A WXB BXOIHIM BB COCTABD M3{ABAEMHIXD ERE[OIHO
I1d KamI0fl NPOBMEUIM HOIIERATUMD HPETOPONT IAN ITPONpe-
ropons edicta provincialia ).

2) Urars, 63 pecnyfauramcxoms mepiodn 3a opranaimi Ci-
debnoit .aacmet BH AWIE mpeTopoB’s M NPOBIHIIAJEHEIXD HAYALb-
HHROBB 0010 NPUSHAHO POPMAIVHOE NPABO YCMAHOBAENIA 10PU-
QUNECKUTs HOPM3, TIPUTOMD HEe TOJIBKO BB J0UOIBEHie, HO Jake
Bb usmbmenie cOOTBETCTBYOIMUXE, OCHOBAHHEXTE Na 3aR0HE I
NPUSHAHEKLS APEBHEXBH O0HYAAXB, YACTHONDPABHEIXB HODMD -).

ITH IIHPORIA DOJHOMOYIA OFJIM COXPAHEHH 33 YEA3aHEEMH
OpraHaMyu H BB HAYaxb mMmepin.

Ilepeoe orpammuerie cabryers, GHTH MOKETH, YCMOTPETE BT
DOABJIEBIN DPAJXA HUMIEPATOPCEUXDH HIRKTOBF M CEHATYCKOHCY.Ib-
TOBDH, BD KOTOPHXB COOTBETCTBYIOIIUME MATACTPATAMB 114
H3BBCTHRIXE CIyJIaeBd NPAMO TpefnuckBaerca dare wmad, Ha000-
pors, denegare actionem °). Bo BecaroMs cayyak o710 csupbrens-
CTBYETHs 00% ymajgEb CcaMOCTOATEIBPHOCTH W HHHIIATHBH HXB.—
Koperro#t nmepeBopoTs mpousomens ¢b magamiems mpa [agpiass
T. H. edictum perpetuum *).

[lo mopyueniro nassamEaro wuMmeparopa wopuacts IOiiags
KOZN(UIEPOBAIE NOCTAHOBIEHIA IPERHHXE DIUETORE; HTOTH HO-
BHil CBONHEII 3JUETH 3acuMB NDPH Oratio mmmepaTopa OHIB mpe-
IPOBORJIEHD BB CEHATDH, KOTOPHI 0COOHMD CEHATYCKOHCYIBTOME
yreepauas ero pegaeniio. Bubers c¢r 1mBws Gmao orosopeso,
9TO BCHELA HOBOBBEJEHIA BEH OyAymIeMP HYAIAIOTCA BE CAHRILH

1) Cn o6b sToMp Kruger, . ¢ crp 38.

%) O coorHomexnin memLy jus civile m jus praetorium cu. mume § 14 IL

% Cioja oTHOCATCA BIMETEL, mpermecTBoBapmie Sc. Macedonianum, Velle-
janum, Trebellianum u np, 2 Tak&e HA3BAHHEE CeHATYCKOBCYIbTHL Cp. Kri-
ger, L. c. cp. 82, 85.

*) Kruger, yE. cou. ctp. 85, Kipy, Yk, co4. crp. 50.



numeparopa: ut, si quid imperfectum inveniatur, ab imperiali
sanctione hoc repleatur (c. Tanta § 18).

Taxums ofpasoms OHIa VHHYTOKEHA CAMOCTOATEIBHOCTH
HPeRHEXD PYROBOJAMAXE Opramosh cyra. Ha uxs mbero cra-
NOBATCA MMIEPATODPE, KOTOpLIe elwle paHblle yenbam coepepoTo-
YATH BB CRBOUX® pPYEAXD, BA DALY CBb APYLUMH, H CYAEOHLI
Jvernin.— IBarersuocts uXd BB katecTeh opranors cyrednoil
BIACTH TPOABIAIACH BH [JBYXD TIABHELIX'S HAUPABICHIAXE. — C1
oxBoff CTOPOHLI, MMIEPATOPD HEHOCPEJCTBEHHO YYACTBYETh BT
pbuwesin pbis Bp rauecTed Bucmell cyrebmoit umcramnis. Db-
IeHid, MOCTAHOBLAEMH HMT BB ATOMB KauecTsh, HAsHIBAMICEH
decreta. Cv jpyro#i cropomm, EB HeMYy (K HMeuno, ocodenso
9acTo co BpeMent ['azpiaEa) HAaUMBAWOTT o0pawarses, jo ph-
menia 3bia nozrexameit Rusmeit nucrannieil, e cayyal waRHXTB-
1a00 compbmifi, RakD BSaMHTEPECOBAHHLA YACTHMA JNILL, TAKD
1 MAUTHCTPATH €T NOpPOChOOH PasbACHHTH JAHAN cHOpuLlil Bo-
npock npasa. OTBETH HA Takie 3aOPOCH HASLIBAJINCD eSCripte.—
Br ofoux® ciyvaaxs nmymepaTopd MOI'B OIPAHNUMTHCH Bb CBOIXD
phurenisx® n pasmpicreniaxs npuyluaeniens 1biicreyoinaro npaea,
HO MOr® TakiKe, €CAH OHB BTO NPH3HABALD HYAHHMB, BHCTABHTE
HOBYI0 HOpMY. B3 9TOMB cMECEAS pyRoBOAALIT Oprans cvja,
KAEHAMT Teueph ABIAETCA AMIEPATOPDH, COXPAMILIL CAMOCTOATEIL-
HOE TBOpPUECKOE 3HAUEHIE

K% sromy cabiyers upuOaBHTL, dTO CBepX® Toro OLLIL
OPU3HAHA RNOIHAA 10PUOUNECKAR CUAEL U 3G YCINAHOGUGUIENCA Clf-
debnott npaxmuxoli; cp. 1. 38 D. de leg I, 3. nam imperator
noster Severus rescripsit, i ambiguitatibus, quae ex legibus-
proficiscuntur, consuetudinem aut rerum perpeluo simaliter
Judicatarum auctoritatem vim legis optinere debere. Orpann-
7¢Hie BB ATOMT OTHOUIeHinm BBegeHo rumb OcrmrianoM® BB 1 13
c. de sent. 7, 45.

1) Cp Kruger, L c. crp. 94 it cx. O rbroTOPHXB HOUBITKAX'T OrpaBHYenis
3HAYEHiA PECEPMITOBE® BB ¢1y9ah KoImmsur nXx® ¢h OOIMHMDB BAKOHOMD C).
TaMB e, c¢Tp 267.



§ 12.

HopMe, BOSHHENIIS IOMHMO Y¥acTid opraHoB® rocygap-
CTBEHHOH BJACTH.

Ma pascuorpum®d OTALIBHO T. H O0OHYHOC IIPaBo, CTATY-
TAPUBIA HOPMBEL H T. H. IPABO IOPHCTOBS.

|. Hopmbl, nokowLLiacA HA HEOpraH#3oBaHHOMDL 00l ECTBEH-
HOMDb aBToputeTh (oOblyaun) ')

1) Mu ormpapagercst 015 TOM0 HELCIMOPUMATO (DAKTA, YTO
Bb OOMECTBEHHOH MIBHE Ha PALY Cb APYTAMHE ABTOPHTETAMI
BeChMA BAEHYI0 ]POJIb UTPAETE U ABTOPHTETH OOMECTBEHHATO
MEbaig.—DB® oTanuie 01% APYrEXD COTAIBHEIXED ABTOPUTETOBD
odmecrserHoe MBEBHIE npezcTaBIgers COTOKN HEOPLUAHUIOBAHHYI
coniaJbHEIt apropuTETd, T.-e. TaKo#l conmlaasnmii ABrOpPHTETS,
roropuit me mvbers cneniaarEmx®, sapapbe ouperbleHEHXE.
PUECHPOBABAKXE OPraHOBE, UYPE3d MOCPELCTBO EKOTOPHXE OHB
npoasaserca.—Hopur, HemocpexrcTReHEO MOKOOUIIACA HA ATOMD
aBToOpHTeTh, NPH3BAHHEA (MD, MH HA3HBAEMD OOHYHEMH HIY
OBTOBLIMI, & cooTsbrerBywmiia THONUEHEA HOPMLI TOBeIeHIiA—
o0nAAME MM HpPABAMI.

Y rampoit ofwecTBeRHO# TPYNNE, Y RKaKIAI0 TEPPUTOPlAIb-
naro mig mpodecciosairEaro €o0103a, v Kamiaro EPYiEKa, JOCTa-
TOYRO CHOIOYEHHA'0, JOCTATOYHO CBA3ABHArO OOBEKTHBHUMED (ak-
TOMB OOIHOCTH VCIOBIf Musul 1 CYOBEKTHBHHMB (AETOMB CO-
3gafiA BEITERalomedl oTciofa o0ULHOCTH HHTEPECOBB, HenmpeMbHEHO
CEJIAIBIBAETCA CBOe cmeup(udeckoe ol0mecrBerHoe MHbHIe.
Orcoga—rpaiizee paspoodpasie o0HYaeRs W HPaBOLD, CH 0180
CTOPOHE, (oxbmee uAW MeHbUiee (BH SABHCAMOCTH OTH POIH H
SHAYERid JAHHON Ipyums) pacupocrpaHeHie W CONIAJbHOE BHA-
geHie X%, CB JPYroi CTOpPORH.

P m— e

) Yuenie o Takd Bas., olmusowms npapb uwin rounhe — o006 06HYAANE If
PeryInpyounxs HXb OLTOBHIXS HOPMAXD IOCTABIEHO BECHMA HEYIOBIETBODIl-
TedbHO BDL coBpeMeHHoil portprEb. Mur, pasymberca, Bb 1amBEoM% Mberb ue
nnben s BO3MORHOCTH noapobHke oCcT4mOBHTBCA HE HeMb, M maMmbrEMs anms
obmia ocHoBLl Hamero Barraja. Cu. PereancGepreps, yk. cod. § 19 u ci Brie,
die Lehre vom Gewohnheitsrecht, ©. I, 1899.




Boapmeit gactsio 5TH HOPME He (JOPMYJIMPYHOTCA OTEPHTO,
a cywecrsosarie, abiicrsie M npusHaHle HXB ABCTBYETH YACTHIO
HENOCPELGTBEHHEO H3B 01HO00PA3BATO THNHUHATO MOBEJEHiA wie-
HOBBH JaHHOH cOIlaJIsHOf TPYODE, 9acTBI0 H3B TOTO OTHOIIEHI,
ROTOpPOE €O CTODOHEL o0mecrsenHaro MEbBHig gangoff rpymmon
BEISHIBAIOTE: IONHTEH HecoOxmIeHid Tofl waIm nHoll caossmbmefics
OMTOBOIT HOPMBE, I EOTOpOe BB CBOK OYEPELb BHPARAETCA Bb
co3janin 1 nmpuiMBHeRIN JONOAHHTEIbHHXD, CAHKI{IQHHPYIOULHXT
popus.—O8aK0 BA PALY C€B BTEMB BerpbuaeTca M OTEPLITOC
opmyauporanie OHTOBHX® HOPMb, Bb BUIB, HANpP. T. H. 0OpuUgu-
QeCKUXD MOCIOBANE, YACTHEXD COOPHHEOBE 00HYAEBD, & IOAYACT
rame oPpHUNIaIPuEXE COOPHHKOBH TAROBEIXD ).

Tawuus o0pasoms, u Bb npuMbHEHIM KB HOPMAMSE, OCHOBAH-
HOMB Ha aBropuTers o6mecrBeBHar0 MABHIA, BajJ0 PA3INIATH
IB5 (bopMEl 00BApyiREH1A H IPUSHAHLI HX'B, NPAMOE H EOCBEHHOE.

Ors o0bluaess n HOPMT, BHITERAIOMHXTE H3H OOLIYAERD, HAJO
¢crporo oramsats Th cayvam, Bh KoTopux® ME nyabems abao ¢n
ycragoBuBLIeiicA Npaxmuxol OPTaHN30BAHHHXD yupemiediil, 0y1n
9T0 OpPTaHE TOCYIapPCTBEHHOH BJIACTY HJIM OPraHM HHHXSB, BT
JaCTHOCTH IIOJYHHEHHEIXE TOCYIAPCTBY COK30BB, M CH COOTBET-
CTBYWOMIHME, BHTEERWOWHUMH H3% BTOH NPAKTHEH, HOPMAMI.

O0nNEHOBEHHO W BB NOCABIBUX® JBYXD CIYIAAXD TOBOPATT
005 00WUAAXD ¥ COOTBBTCTBYIOMIiA HOPMH NPUYHCIAIOTS KB HOP-
MaMB o00mymaro ,npasa”“. Ha camoms xbab, sxbes mmberca
JAMB 9UCTO BHBIIHEe CXOJACTBO BB TOME CMHCIB, 410 BO BCBXT
VRA3aHHLEXG CIYIaAXB JaHHOE IIOBEJeHie W PEryIupyomis ero
HOPME CP TOYEM 3pBHIA YUIOMAHYTHXE aBTOPATETOB® HE CpPa3y
upiodpbraors ofdsarersHoe 3HAYEHIE, YTO COOTBBTCTBYIOMIilt
pPAL® OIHOPOAEEIX® AbficTBif HocHT® CHAauaxa (ARyIBTATHBHE
XapaKTeps, 4TO rBHCIBIA BTH COBEPINAIOTCA FACTHI MO co00pa-
HeBlAMD ubrecoodpasHOCTH, NPUCHOCOOIEBHOCTH, IPHEEOPOBIEH-
HOCTH HXB KB JOCTHEEHI TOr0 WIX HHOLO DPe3y.IbTaTa, JACTHIO
BEF CHJIY NPOCTOH OOZPARATEIPHOCTH H IPHBEYRH,—H JHMDB CO
BpeMeHeMT coOaojenie MOJIeRAMAXT HOPMB HAUHHAETH CTAHO-

) Jocraro4Eo BCHOMHNTH O COOPHIEAXD (PAHNYICKEXD KYTIOMOBE. Cp.
00® 3ToMB H 0 JnbonnTHONl oprammsamur aroro Abia Esmein Cours élemen-
taire d’histoire du droit francais crp. 705 m cx



BHTHCA 00A3ATEIbHEIND BB [1a3aXb MOLIEKANIXD ABTOPATETOBD. —
OTHMD, OJHAKO, HE YHHYTORAETCA KOPEHHOE pasingie MeRIY
TpeMA HA3BAHHRMM RATerOplAMH HOPMB, BRITERAIONIee H35 pas-
AMYif BB ABTOPHTETAXh, HA EOTOPHX’® IOKOUTCI HXB 00A3aTElb-
HOC 3HAYeHle: oOxHB TOKOWTCA HA 4BTOPATETS OOIMECTBEHEATO
MHEDBBIA, Apyrid OpeicTaBliiTh pPAasHOBHUIHOCTE HOPME, YCTAHO-
BIEHHHXB OPraHaMu IocylapcTBeHHOH BIACTH, TPETBH COCTABJIANTE
Pa3HOBHJHOCTE CTATYTAPHEXT HOPMB.

Pagauule »10 nMBeTs He 0JHO TOABKO TEOpPeTHYECKOe, HO H
BECHMA BaiEHOE NPAKTHIECKOE 3HAYEHle, EOTOPOE CKA3KBAETCA BD
TOMB CAyias, KOTJa BOSHHEAETH BONPOCH O XbiicTBHTEIBHOCTH,
0 wopujndeckeit cnab X mAu WHEXE HOPMB CB TOURHM 3pbHIA
TaHHOH mpaBoBofi cucremm. Ml yiRe 3@aeMB, 410 3TOTH BOIPOCH
BT CBOI OdYepelb phmaerca Ha OCHOBAHIM O0COOHXE BHIPAalOTAH-
HEIXG Ha ceff mpexmers HOpME ') Bm wacrEOCTH, pad pbmenix
Bonpoca o jybiicrearersEOCTH 00HYaA NPAXOJUTCA CYHTATHCA CB
cIenialbHEIMH HOPMAMH, EOTOPHA onpeiBidrTs yCJA0BiA H Ipe-
xbanl mpusEaBig oOmvYaeRs, Jid pbmeria Bompoca o pbitcreu-
TEILHOCTH HOPMEI, NOROKIeiica Ha yCTAHOBUBIIEHCA HOPARTHESB
TOT0 WJH HBOTO M3H OPIAHOBL IOCYZapCTBEHHOH BIACTH, — Cb
CreliaJbEEIME HOpMaMu, oupejbiffoniumu, Kakle OprasE LoOCYy-
JApCTBeHHO!l BJACTH H BH EAKHX® nperblax® YyuYaCTBYHTE Bb
BHpa0OoTES IOpHIHYIECKHXD HOPMB, HAKOHEN'H, X1d4 pbhmenid Bo-
npoca 0 JBACTBATEABPHOCTH HOPME, IOKOIMEHCA Ha YCTAHOBHUB-
meftca npakTuRS OPraEOB® TOM0 HIM MHOrO lOJYMHEHHArO I'0-
CYIAPCTBY C€0X03a,—CH CHENiaJbHEMEM HOpPMAaMM, ompeyrbigomumy
yCI0BIA ® Operbisl NpPHSHEAHIA CTATYTAPHHXB HOPMBE. A 9T0 BCE
HOPMBl PasIRYBEIA.

2) OrHomemie rocyjapcTBEHHO BIACTH KB CIORHBIIMMCA BB
JaEBOfl cpexd o6MuaaMB ® COOTBBTCTBYIMHMB HOPMAMB CaMO
no cefB MOEeTs ORTH TpOAROe: OHA Ju00 NMPH3HAETDH 5TH 00HIAU
M HOPMH 0043aTCIbHHMH, HOPHIRYECKHMHE, An00 OPU3HAETD UXB
IOpHAAYECEH 0€3pasIdnYHEIMA, JH00, HAKOHEND, BPEJHHME, TOAIe-
SBAIAMA HCEKOPEHEHIO.

Heropia mpaBa nOEasHBaeTs, YTO Ba IEPBHXTE NOPaxs, BB
Iepiogs 3aposkAeRis, (OPMHPOBAHIA TOCYIAPCTBEHHOH BIACTH

1) Cp mume § 10,

on



BCWIY mpeofiazaers nepsaf Touka sphmia. Omo u momarmo:
3aPORIANMAACHA, €lle He OKpSmmad rocyJapCTBeHAAd BJACTEH
CIMIDEOMT CJada, CJINMEOME HEONHTHA, CaMa €ule CIHMEOMB
NaxOAATCA TGIDH JABIEHIeMT aBTOPWTETa OO0 eCTReHHAr0 MBDHIA,
9T00E Cpasy 3aufTh CAMOCTOATEIBHYK IHOBHIII0 IO OTHONIEHIID
ED CIOMWBIMMCA Bb pabiond abiicrsia es obmuaaus. Oua no-
IMOMY HANUNALINT €3 0N Npusnania uxs ). Jums nocre-
IICHEO HaYHHAETh YCTAHABJIUBATBHCA 'ﬁﬂ.ﬁ’ﬁﬂ EPATHYIECROC OTHOLIEC-
Hie Kb O0HuAAMB I pasinyeBie BH COCTABB WXF BHINEYKA3AR-
HHXD TpPEXD IPYONE.

Puucroe npaBo @ne npeicraBifers BB 9TOMT  OTHOIIENII
HCKIITeHid H3b 00maro mnpasuia

Ha neperxs mopaxs vcs ®useb Puma Dorontea Ha 00nr9ab.
Hackoaeno cmiens ol0muait eme Bp V B. 10 . X., mogasu-
BAETH BCA HCTOPiA U cofepisanie sakoHogarersctsa XI[ radamns,
KOTOpOE ecIu He 10 QopMB, TO IO CYOECTBY NPEICTABIAETD
co0or0 mropmpuraniio abiicreoBaBmuxs 10 THX® mOPB, HO OTEPHTO
He (QOPMYJANPOBAHHMXTE HapPOIHHXE 00HYaers.—HRars nspbcrHo,
g mocad msiamiga XII rabawns o0mgalt COXpaHmWIbL BECHMA Bak-
HOE 3HaYeHie BH 0COOEHHOCTH BH Cfeph YacTHONPABHHXB OTHO-
menlif.—Hena10BamByio poap coxpaEEI® ofwualk M BB HMuC-
paTopcrons nepioas, ocodemmo BB Bugb Mbermaro ofmuad ).

Co BpemMeney®, KOHEYHO, JOIKEHTH OHIB BOBHHEHYTH W TO-
aygurs Ooxbe mam merbe ompenbierryoo (OpMYIEDPOBEY BOIPOCH
00B ycaoriax® m mpeybiaxt mnpusmaEia WpuiuYecKOf CHIN DA
odpruagvn. OO0B BSTHXE BOIPOCAXD TPAKIVIOTH EARD PHMCEIC
IOPHECTH, TAE® H EMIEPATOPCEOE BAKOHOJIATEIBCTBO °).

Br mepeoM® oTHOmICHIH Tpeldyercd NPOZOJEHTEIBHOE €JHHO-
o0pasnoe codawaesie gammaro odmuaa: usus longaevus (1. 2 Cod.
quae sit longa consuetudo 8,52), inveterata consuetudo (l. 32

) Bn atond (arrh kpoerca, MemIY NpOYNMSB, NPHYHHA XOLAYATO OTOMIC-
crpIeHld OOHYAEBT BOOOmE CT MpPHINYECKAMM oOBIYAAMH, CRASHBAKIIAIOCH
ocoferno pesnedHo BT TepMuRE ,00HUYHOe mpaso”, KOTOPHE OGHIMAETT BCIO
COBOKYNHOCTE NPI3HAHHEIXT H He UPISHAHHHXTE €O CTODOHBL IOCYIADPCTBEHHOI
BTACTH O0BIYAEBB.

?) Cp obmee upusHEABIe MBCTHHIX® UPOBMHWIAILHHXTE 00HYAEBL BB .
1 Cod. quaz sit longa consuetudo 852. Mitteis, Reichsrecht und Volksrecht,
erp. 161 1 ea

%) Regelsberger, 1 ¢ § 20, § 23.
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§ 1 D. de leg. 1,3).—Bo BropoMs OTHOmEHIH HE TOIBEO KJIAC-
CHYECKad PUMCEAA IOPHCIPYIeHNIA, HO Jake OCTHHIAHOBCKOE
3aK0HOJMATEIRCIBO HA TEPBHH B3LIALD (OPMAIBHO NPH3HANTE
COBEPIIEHHO OJHHAKOBYH CH1Y 34 O0LYAEMT H 3aKOHOMB, TAED
gr0 nosgrbiimnit olmuait orvbHAETs mpeiwlecTBYOMlH SaKOHE.
Tars, topncrs 10aians Bs 1. 32 § 1 D. de leg. 3,1 romopurs:
inveterata consuetudo pro lege non immerito custoditur, et hoc
est jus, quod dicitur moribus constitutum. Nam quum ipsae
leges nulla alia ex causa nos teneant, quam quod judicio po-
puli receptae sunt, merito et ea, quae sine ullo scripto popu-
lus probavit, tenebunt omnes; nam quid interest, suffragio
populus voluntatem suam declaret, au rebus ipsis et factis?
Quare rectissime etiam illud receptum est, ut leges non solum
suffragio legislatoris, sed etwam tacito consensu ommium per
desuetudinem abrogentur. Bs coorsbrerBin ¢v stuns IOcrnmians
BH HHCTATYOIAXE, XAPAKTEPH3YA MOIOEHUTENbEOE UPABO B mpo-
THUBOMOIOAHOCT EBTEGTEEHEGM}T, sambuaers Bp § 11 J. de jure
natur, 1,2: ea vero, quae ipsa sibi quaeque civitas constituit,
saepe mutari solent wel tacito consensu populi vel alia postea
lege lata.— MBave dopuyaupyers, 01BAKO, OTHOMEHIE MeRAY 3a-
koBoMT 11 oGryaemd 1. 2 Cod. quae sit 1. c¢. 8,52. Bw aroit
roECTATYLiM, u3famBO# Hoscranrmaovs Beauruus 8 319 1.,
ropopurca: consuetudinis ususque longaevi nou vilis auctoritas
est, verum non wusque adeo swi valitura momento, ut rationem
vincat aut legem.—Bw® porTprEl pHMCEArO mpaBa CYUECTBYETD
nbauit pagE ODONHTOEB YCTPaHHTE mpoTuBophuie Memjy sTEMB
nocraposrediems u ocraspanMm ). [Jo rocmoscreywmeMy BB
HACTOANNEEe BpEMA B3TAAJLY CMECI® KOHCTHTYIIM CBOJIUTCH Kb
TOMYy, 9T0 O00mifi 3ak0OEBs HE MOKeTs OHTH orTwbHeH® (11s JaH-
Holt mMBcerHOCTH) MBCTHEMT O0HYAEME.

Ha mam® B3raaxs uporusopbule yerpamgerca TBMB, 4TO
KAk’ DHMCEie IODHCTH, TaKbh BB OCOOGHHOCTM HMIEPATOPCEOE
3aKOHOIATENBCTBO, TOBOPA O neporupywomeit curb obsgad, umban
BE BHJY JHIODb gpeame HAPOJHLHE BaKOBH, N0 OTHOLIEHIHO Kb
REOTOPHMD OpH3HAHIE Jeporupywoineit caianl nosgabiimuxs o0H-

) Cp o6zops upemneil amreparypm y Vangerow, . I § 16. Regelsherger,
L. e, § 23. Housrrra weropuueckaro oOpacuenis Mitteis, Reichsrecht und Volks-
recht, crp. 163 up. 2.

5*



93€Bh BD CYIMHOCTH CBOJHICCH EBH IIPOCTOMY KOHCTATHPOBAHIIO
ucropugeckaro (arra. Uro me Racaerca HOBALO HMIEPATOPCHALO
3AKOHOJATEIBCTBA, TO OHO HCXOIHI0 H3% MOJOEEHid, KoTopoe
eme Yasmiass Bk 1. 3 § b D. de sepule. viol. 47, 12 $op-
Myaupyers crbiyromuys o0pasoxs: b oportet wmperialia statute
suam wvim obtinere et in omni loco valere. Romermrymia myie-
paTopa KOHCTAHTHHA JHING TOXTBEPMRIAETH U PASBACHAETH 3TO
noaoxenie. BroGaBor®, MOMKHO euie cOCIAThCA NHa cabiyomee
u3pevenie IOcrumiama v 1. 12 Cod. de leg. 1, 14: quid enim
majus, quid sanctins imperiali est majestate? vel quis tantae
superbiae fastidio tumidus est, ut regalem sensum contemnat?
S 5 eod.. tam conditor quam interpres legum solus impera-
tor juste existimabitur. Ilpmsegenunia caoBa yOBIHTEIBHO 10-
EA3HBAKTSH, UTO aBTOPH UXB, ROTOPHIl melads MOHOIOIN3HPO-
BATh BB [O0.JIb3Y HUMIIEPATOPA JAaie MPABO 720.2K08QHISL 3aKOHOBF,
fe MOIb JZOOYCTHUTH W MHCIH O geporupyiowmeil curb olnvacsn
0 OTHOWIEHII KB NPOAYETAMB HMOEPATOPCEOH HOPMATIBHOI
rbarersrOCTD ).

W raxs, ¢ Tourm spbuia woszEbiimaro uymeparopcraro
npasa He MOEeTs OHTh pBum 0 (GopMaIsHOMD IPA3SHAHIK Jepo-
rapyomeil cuis 00EYaeBs DO OTHOLIEHIKN KB 3ar0oHaMB. Jpyroii,
EOHEYHO, BONPOCH, HACKOJBEO BEIHEO NPAKTHYECKOE 3HAUEHie
HOpPMB, OIPAHWYABAMEXTD MHIH 3a0pPCHIAIMHEE OTMEHY Bako-
HOBE: mo3gEbitmaovu olwyasmu. Hecomabmno, ombd me mubors
0esyCa0BEAr0 3maveHisa, pasybadd BB DTOMD OTHOUIEHIM VYACTH
BCEXB B0OOmE HOPME.

Beasaga mopma Momers OHTH Hapymesa, BCAEAA HOPMA MO-
HETH TepecTaTs IpEHMBHATECA, ¥ I5MTB Merbe HopMa OTBBUaETSH
moTpe0ROCTAME EH3EH, YBME Ooxbe 0HA NpeiCTABIAETEH CO00I0
IepexABaHie CTAPHHE Gesb camocroATensHof raison d’étre, rhus
Ooxpme JIA HES 5Ta ONACHOCTS.

Ho »710 yme BOmpoct: He opuimdeckilt, a wucmopurecxi,

Il. Hopmbi, nokowwWifcAs Ha OpraHW3oBaHHOMb 00LLeCTBEH-
HOMB aBTopuTeTh 2).

1) Cp. raxme Kipp, yvk. cod., crp. 2L

?) Boratrit maTepials Io BTOMY Bonpocy MomEO HafiTh BB KENrS Mitteis'a,
Reichsrecht und Volksrecht in den @stlichen Provinzen des romischen Kai-
serreichs, passim. Voigt, Rom. Rechtsgeschichte, r. II, § 80, crp. 123, n ca.
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Ort pacnajaroTca Ha HOPMH, OpPH3BAHHHA 0043aTeNbHEIMH
CO CTOPOHH IOJJIEKAMMUXE OPraEOBE HEINOLYAHEHHHXD JAaHHOMY
TOCYZapPCTBY COK30BB Ch OjJHOH CTOPOHE H IOJYHEHEHHHXD eMY
COI030Bb CH JIpPYro#f CTOPOHEL

1) Yro racaercd DepBHXB, TO OCTALTCA JHDb 3aMBTHTE,
910 OTHOmIeHlZ PmMa KB CaMOCTOATEIBBBIMD UYHEMSB IOCYIap-
CTBAM% Jame BBb HMIEPaTOPCEOMD mepiolh mpumENUMIiaJbHO OHLIH
IOCTPOHL HA HAYAIB NOJHON HAIIOHAIRHOR HCEIIOYATEILHOCTH,
BLLIABIIEMCA BB NpPHHOEIS 63¢umHar0 GesmpaBia IyKeCTPAHIEBD
B Puwb u pumasas sa rpammmei '). Cuargemie sroro mpus-
IANa JONYCKAXOCH I@IL BB clIydal ycTAHOBIERis MOIOMHUTEIb-
HEIXDL APYHRECTBEHHHX® OTHOMER1# €T APYrAMB TOCYILapCTBOMB
Bb (opud amicitia, hospitium wam foedus. Oxsaro sT0 camo mo
ce0s mpepmoxarato TOJIbEO npusEaHie usBbCTHOK mpasocmoCcol-
HOCTH 33 9Yy/RECTPAHIAMHE M JONYyImenie HX® Bb TBXT HIE HHHXE
nperbiax® KB yIACTIO BB PUMCEOMS 000pors, HO HE mpeiph-
majJ0 BOIpPOCa O TOMB, HACKOILEO OTH YYRECTPAHIE MOILIH
ccuaatscd BB mpepbrax® puMcro#t TeppHTOplm M mepelh puM-
CKHMH CYAaMH Ha 33EOHH u 00HYau COGCTBEHHArO TOCYIApCTBA.
Bs ToMy e, BOODPOCH DTOTH BATEMHANCA eme CBOeoOpasHOH
Teopiell PUMCEHEXB IOPHCTOBH O jus gentium wars obusenapood-
noms upash ).

Ha camoms xbxb, jus gentium *) GmI0 TPaBoMB DPHMCEATO
rocyzapcrsa BB Takoli e MEpBh, mak® jus civile, oTamuagcs
0T TMOoCXBXHATO0 Ch (OpPMATBHOE CTODOHN JHINB CBOeH cdepoir
IBitcrBia: ORO pPACHpPOCTPAHAINCH HE TOJIHKO HA OTHOIIEHId, BO3-
HARAOMIA MeHk1y PAMCEHMU I'Da/RIABAMH, HO W HA OTHONIEHIA,
BF EOTOPHXD YYaCTHHEaMH BECTymaiu u meperpusni. Orciona
ACHO, Y4TO NOXYMHEHIE UYYAECTPAHUEBD jus gentium BH CYU[HOCTH
0HI0 PABHOCHABHO OTPRANAHII0 IOPHIHIECEATO 3HAYEHIA 33 BOP-
MaMH HMXB OTEUECTBEHHHXT IIPaBl, TAKE EAED DTHMD HCEINIA-
JaCh BO3MOARHOCTh CCELIORD HA TAaRiAl HOPMEL

1) Cp. Mommsen, Rom. Staatsrecht, 1. ITI, I, crp 590 u ci. YnouagyTeii
apusmint pbsro dopmyinporans opuctoMt [lommoniemt b1 5 § 2 D. de
cap. 49, 15.

%) Cu. 061 3roup Amike § 14, I Mu B Jasswbiiimens nybemt Bw Bmoy
jus gentium B TheEOME cMBIcTh.

‘) Ilo rpaiipeii mbph, mockoavky omo Obr10 cucreMoil HOPME, & HC TOIBKO
COBOKYIHOCTBI) IOPHANYECKIXE UPUBLUNOBE



Ozmaro, jus gentium (8p TEcHOMT® cuECIb), Syayadw mpemdy-
mecrsenno npasoMs obopora (Verkehrsrecht), we sarporu-
paJo whiaro psga orHomeniit, BB oco0eHHOCTH H3H 00IaCTH
cemelicrsernaro w macrbpersennaro mpasa. Bb 3Tux® mpexb-
J1aXb BCe Ke JOIReHD OHID OTEPHTO BOBHHKEYTH BONPOCH O
NPASHAHIN HIH HEOPHSHAHIM IPHIAYECKO!l CHIE YyKeCTpaH-
AEIXs HOPMTB Ha DHMCEOH# Teppuropin. Bmas aum sT0oTH BOMpPOCH
ROTIa-JTH00 OpakTHYeCEH paspbment BB npavboenim Kb RaKOMY-
anéo LEHCTBATENBPHO CAMOCMOAMEAVHOMY YYROMY TOCYIAPCTBY,
MBI HE€ 3HAEMB, TaKB RaRB HCTOYHUEH BB 3TOMB OTHOWIEHIH Xpa-
HATH TOJNHOE MOJYaEIe.

JaHERS, ROTOPHA COLEPHATCA BD HCTOYHHEAXTH II0 HHTEpe-
CYIOIEMY Hach BODpOCY, OTY4acTH EMEBIOTH BB BUIY OTHOMIEHLT
Prya EB BOmEeImuME (PAKTHYECKH BB COCTARD PHMCRAr0 IOCY-
AAPCTBA, X0TA (OPMAIEHO BE3ABUCHMEMD HJAN NMOIYHE3ABUCHMHIMG
ropojaMb, EHAKECTBAMT ¥ KOPOJEBCTBAME, OTYACTH /Ke KACAWTCA
orHomenifi Pama ET IpPOBAHOIAME 11 TMOJIBIACTHEIMB TOPOIA VB,
CaMOOHTHEIA YCIOBifl RH3HM EOTOPHXB He MOIIH, KOHETHO, CPAasy
ACYESHYTE BB CHIY OPOCTOro (pakra YTpaTHl uMu OBLI0d camo-
croaTessEocTd. Ks pascyorpbEild Bompoca O TOME, BB RaKHXB
nperbIlaxs DPHSEABAIOCH OPHIAYECKOE BHAUEHIE B33 HOPMAMH
9THX'P NOZYAHEHEHXD PHMY COM30BB, MH ¥ 00paTaMCA Telepb.

2) Heofxoammo BB 9TOMB OTHOIIGHIM pA3IAIATE NEPiONH
BPeMeHH 10 H mocas m3jamHia smamesnToif constitutio Antonina
ors 212 1., m3zammoir mnpw Hapawarid m jpaposaBmeil npaso
PUMCEATO IDaKJAHCTBA OTPOMHOMY OGOIBIIAHCTBY HAJIHYHHXD
muTeredl mMmepinm.

Br mepBoms meploxbh, me ropopa yme o pOpMaIsHO HEsaBH-
CHMHXBD H TOJYHESABMCHMEIXT TOpOJaX® H MBCTHOCTAXE, IOAB-
30BABIIHXCA BECHMA IMMPOKOH BHyTpeHHeH asroHOMied '), mpma-
NUIDS aBpOEOMin nmpuMBHAETCA BDH I0BOJBHO MHPOEAXE mperb-
JaXb 4 Bb cfeph NpOBHENIAILHATO YOpaBIEEld, H BH YacT-
HOCTH, NpH pBmeRid CHOpPOBL Me®Iy EHTEIAMH JaEEOH Mber-
HOCTH mepels MBCTEEMEH TpmbyBaramu,

1) Cu. o6% sTomt Mitteis, y® cox crp. 86 1 87. O mocTeneEROME Orpa-
HU4eHin aroft aBTOHOMIN, ocofeHHO BB cdepd yrolosEaro, a 3acuMb M Ipa-
HIAHCKArNO CYIAa, TANT ®e, ctp 87 up. 3.



Tars, mo csugbreascrsy Ilumeposa !), 1bao o0dcTodlo Bs
Cunuaiy, w aHAJOTMYHEIA mpapuia JBicrsoBaim m BB JAPYIHXB
nposuENiAXs. Maan roro, npu usBbCTANXB yCJI0BIAXEH 9TH MBET-
HLIA HOPME CTAJId MOJL30BATHCA NMPU3HAHIEMB Jake Iepelb PHM-
cRuMH TpuOyHAJaMH, OPHTOMD Kakb Bb mpelblaxs, Takd H 3a
npegybrava mopzemameit Tepparopin. Ilpaspa, mo ofmeMy mpa-
BUJIY, NPETOPD HIH TPOBHENIAILEHI HasalpEARD OpuMbEAETS
BB BOCXOJAMEXE HA ero pascMorpbrie cmopaxd Hajala juris
gentium, GopMyIHpOBARHNA BB MOLIeRAMAXD nkTaxd. Ho jus
gentium BB TeXHAYECKOMD CMBICAD, KAE® MH yae sawmbruau, He
racaerca mbraro paja orgomenifi, Kak®b TO: BOIPOCOBE CBOOOLH
(quaestio libertatis), paga Bompocoss Opagmaro mpasa, OTIOB-
ckoil BJACTH, ONEEH, BOUPOCOBH Hacrbicrsemnaro mpasa °). Bs
9TUX'D CIYYaAXD H PHMCEI# Cya® jJ0JseRT OHIB CYHTATHCA CB
whCTHEMP mpaBoM® TEXB 00muEEB, KB KOTOPHMD NpPHHALIERAIH
33MHTEPECOBAHEHA JIUNA, RaEbh TAKOBHMB, T.e. Eakd oddu-
NiaJbHO0 TPH3HAHHEIME, UYAJIHME IIPABOME.

Tagums ofpasows, crommiace nbaasa obracTs ormomesif,
Bh KOTOPHXD NPH3HABAJIOCH 0043aTeIbHOE 3HAYEHIE 33 HOPMAMH
He puMcraro nporcxomienia. Ilocrenenro, ogpaxo, puMcEoe JpaBo
HAYAHAETH OPOHNKATH B BB 3Ty 00JACTh OTHOMEHIH, TPHTOMB
R 1B0AKOMP HampaBieEin. Cb ofmoif CTOPOHE, HMIEPATOPCEOE
3AKOHOLATENBCTBO, YACTHI0 NYTEMD PACIPOCTPAHERIA HA WPO-
BUHIIM INpPe/RHEAXD PHMCEHZD BAKOHOBD, RKACABIIAXCA TOIBEO
PUMCEAXT TPamIaHb, YACTHI IYTeMDb H3JAHIA HOBHXT 3aK0HOBSE,
HAYMHAETH 3aTPOTHBATh H OTHONIEHIA, PEryIupoBaEEHA Mber-
HEIMT ABTOHOMHEMD IIPaBOMB, OTMBEAA 5TO IPaBo BB COOTBET-
creyomuxs nperbiaxs ). Cs gpyrofi CTOPOEH, PHMCEOE IPABO
npioGpbraers xapakreps odmaro cyOcujpiapEaro mpasa Ha CIydal
moxuania mBcrmaro mpasa *).

Bubers ¢b» 1mBMm moaroropiderca pechMa BamHAA nepeMbHa
BO B3raaxd Bma cawmmii xapakrep®d MBCTHATO mpapa: 0HO HAYM-

) Cic. Verr. II, 13, 32. Sicul1 hoc jure sunt,ut quod civis cum cive agat,
domr certet swis legibus. Cp. Mittels, yx. cou, crp. 125.

?) Cp o6sopp atoro y Mittews, yx. cos ecrp. 102—109

% Cp. 1. 3 § 5 D. de sepulero viol. 47, 12 (Ulpianus). Mitteis, y&. cou,
crp 111 u cx.

4) Cp. 1 32 pr. D. de leg. 1,3 (Julianus).



HAaeTh YTPaddsaTh ¢b PopMarsHOil TOYRE 3pbHiA XapakTeps uyk-
Jaro npaBa M CTAHOBUTCA C€aMO COCTABHOIO YACTEI0 PHMCRAr0
IpaBa, MOIH BHIOMD MBCTHEHXD O00HYaeEs M CTaTyTORB. OKOH-
gaTeJbHO IpeAHsA TOYKa 3pbBiA Ha whCTEOE NpPaBO OTALIFHHXB
ropoIoBs W TNPOBHENIT kKak®d Ha 9yEIoe Pumy mpaso sawh-
HAeTed mOBOK mocak wusjamia womcrurynim KRaparanis. dop-
MAJIbHO CB BTHXH NIOPE HA OHBIIUXT NEPerpHHOBE, CTABIIHXD
PUMCEMME TIpamiaEaMi, J0J:&EH0 OHI0 PACOPOCTPAHHTLCA PHM-
CEOE OpaB0 BB LOJEOME 00BeMb, & npemmEis MBCrHNA IIpasa
B5 KagecTBb TAKOBHIXD JOIEHE OHJIH YTPATATH BCAKOE 3HAYEHie.
Jlo sroro xbro ma nmparturl me gomao. Mdbermoe mnpaBo BB
spagnTeasHOf MEpE coxpammiocs, HO He BB BuIB camMoCTOATENDL-
HOM, UymIOH pPHUMCKOMY IUpaBy, CHCTEMEH HOPMB, a BB BUIB
mpocroro mbermaro craryra nam oomuax ). O mocabimems
rpacaopbuuso cBuabreascTByeTs crbryiomii peckpunts Ade-
rcamjpa Cepepa ors 224 r.. 1. 1 Cod. quae sit longa con-
suetudo 8, 52: praeses provinciae probatis his, quae in oppido
frequenter in eodem genere controversiarum servata sunt,
causa cognita statuet. Nam et consuetudo praecedens, et ratio,
quae consuetudinem suasit, custodienda est, et ne quid contra
longam consuetudinem fiat, ad sollicitudinem suam revocabit
praeses provinciae.

Ha pany c® sTiws yomoMunaerca u 0 MBCTHEHXD cTaryTaxs, lex
loci, lex, civitatis, lex municipalis. ?)

Yro wracaerca opuiAuecKary 3HAYEHIA BTHXD MBCTHHXD CTa-
TYTOBS 1 OOHYaEBb, TO OBH (POpPMAIbHO OE3CHIBHEI IIPOTHBB
00maro 8aKk0OHA H JONYCKAKTCA TOXBEO BB kaiecTBb cvicumiap-
HEXD HOPMB. OT0 CcoBepuieHHO ouperbreHso (OPMYJIHPOBAHO
eme YipmiagoMs s 1. 3 § 5 D. de sep. viol. 47, 12. Divus
Hadrianus rescripto poenam statvit XI. aureorum in eos, qui
in civitate sepeliunt .. Quid tamen, si lex municipalis permittat
in civitate sepeliri? post reseripta principalia an ab hoe
discessum sit? Videbimus quia generalia sunt rescripta. Et

1) Mitteis, ye cou cTp. 162

) Cp. L. 8 § 4 D, quod vi aut clam 43, 24; 1. 3§75 D. de sep. viol 47, 12;
1 11 § 1 D. de mun et hon. 50, 4 1. 9 Cod de jure fisei 10,1 1. 4 Cod. de
jure reipubl 11, 30. 1 6 Cod. quemadmod. aper. testam. 6, 32.



oportet imperialia statuta suam vim obtinere et in omni loco
valere.

lIl. Hopmbl, nokowwiiaca Ha WHAMBMAYANbHOML aBTOpUTETH
0T/ E/bHLIXD UL, MAW HOPMbI YCTAHOBAGHHLIA HAYKOK npaBsa ‘).

Haxt wu3sbcTHO, BOOPOCH O TOMB, MOMRHO IHM TOBOPATH 00
ocofoM® mTpaBb JOPUCTOBB, COCTABIAETH HPEIMETH CHOPA.

Paspbmerie ero B® TOM® HIH HHOMB CMHCIE 3aBHCHATD OTH
TOr0, NPH3HAITH JAH NOLIemamiie Oprassl TOCYIapCTBEHHOH BIa-
et QOpMATBHO 00A3aTeJbHOE 3HAUEHie 33 HOpMaMH, (OPMYIH-
POBAHBHIMI 0PHCTAMHA. ITO BONPOCH IbiaecoobpassocTA. PrMcroe
NPAB0 BpPeMEHB HMIEPiH COYI0 BOSMOEHEIME paspBmaTs €ro BE
yTBePAUTEIbHOME CMBICIB, 4 COBPEMEHHE NPABOBHA CHCTEMH
NPHJEPAEUBATCA TPOTHBOIOIORHON TOYEH 3pBHIA.—3aTpyAEEE]ie
A1 TpusHaHiA (opMaibEO 0043aTEIPHAT0 SHAYEHIA 32 HOPMAMA
VJCTAHOBICHHHMH OTZBILHEIMH IpEJCTABUTEIAMH HAVEHE IpPasa,
BHITERAETD M3 HEUIORHCHOCU KOHMPOBEPss MeRIY AaBTOpPaMH
TAEHXD HOPMB: OTCIOZa Heo0X0JuMOCTH Ha HTOTH CayIait ambo
He TpHIaBaTh 0043aTeIbEAr0 BHAYEHIA HOPMAMB, BHBBABIIAME
cmops, an60 BEpaGorats ocolme ¢fopMaarnbie me EpaTepim mIa
paspbuienia aTHX® ROHTPOBEPSH.

Ilepeoe mogpHBaeTs HpakTHIECEOe 3HAUEHIe BCEr0 NPHHIHANA,
BTOpOe IpOTHBOPBYATD CYINECTBY VYeHAro cmopa. Bors mogemy
COBPEMEHHHA IPABOBHA CHCTeMH H PBWANTE BeCh BONPOCH BB
OTPHIATEIBHOMB CMEICTB.

Yro racaercd BBH YACTHOCTH PEMCRAaro IIpaBa, TO OHO He
u36brio BHIIEYEASaHBHXD HEYX00CTBH, CBASAHHHXS CT NPUSHA-
HieMT 00/13aTeIbHATO 3HAYEHiA 34 HOPMAMH, (OPMYIHPOBABHEIMH
oTabapHEIME, X0TA OH M BechMa BuIHEMU TopHCTama. [lepBEIME
WAaroMs Ed NYTH Kb TAKOMY IPU3HABIIO NOCIYAUIO IORAIOBA-
Hie CO cTOpoHH ABrycra OTABIBHEIMB BHIAOMUMCA HOPHCTAMB
TAEH Ha3uB. jus respondendi ex auctoritate principis *). 9ro 6EI0
IpPaBO JABATH,—HA BANPOCH, OpPeLIOMEHHEE CO CTOPORE 3aMHTE-

) Kroger. yk. cou, crp. 109 u cx. Karlowa, yk. co4, 1. I, crp. 659 u cn.,
Kipp, yk. co9, crp. 88 u o

?) Pomponius 1. 2 § 49 D. de orig. jur. 1, 2: primus divus Augustus, ut
major juris auctoritas haberetur, constituit, uf ex auctoritate ejus responderent
et ex 1llo tempore peti hoc pro benefivio coepit.



PECOBAHHENXE BB JAHHOMB CIOPB Juns, — orebrer (responsa),
00A3GNLCI0HIE TIA CYABM.

Ilepponavarsmo 9TH responsa, EOTOPHA JABAJHCH BH IHCH=
werrof Qopwb '), nwbim obfsarersHOe sHavemic aIMmB mpu
pBmersiam Toro xbia, mo moBOAY koTOoparo OHE cocrofauck. Co
BpeMeHeMb, 01HAKO, HA HAXD CTAIM CCHJIATECA H BB JIPYILHXD,
OZHOPOZHHXE 1Biaxs. B® eBasn C€B 9THMD CTAIM [OABIATHCA
whane cOOpHAEY OTRBTORB, JABHHXT MIRBCTHHIMH IOPHCTAMH,
libri responsorum. Bubers e» 1bws, ogEako, poxmensd Ouab
BOSUNEAYTH H BOOPOCH, KAKB OHTH, Pash MOPHCTL 1O JAHHOMY
OYRRTY pacsojiaTtca B0 BaradAgaxs. Ous Oulp paspbumens
l'azpiasons, no ceugbreascrBy [asn, Bs TOMB cMBicab, 9T0
114 TpHE3HAHIA  0043aTeIpHAr0 BSHAYEHIA 34 responsa Tpe-
Oyered, 4TO0H IOPHCTEH CXOZHINCH BO B3MJIAJAXDL 1O JAHHOMY
BOIPOCY; BH NOPOTHBHEOMB CAyzas CyLpB IMpegocTasigercs Ha
BEOOPD, KD KOMY M35 HAXD OHB J/EEJAETH IPUCOCIUEHTHECA -).
HNaappbiimee pasparie mpuBeJo EB TOMY, 9T0 HE TOJHEO OXHH
responsa M COOPEUEH MXb, HO H COUMHEHIA DPHMCEHXB EK.JIACCH-
JecEAXd M0pHCTOBH BooOmie mnpiodpbam ¢opuarpEo 00a3aTEIB-
go¢ 3Eauesie: mawmmasn c¢b III B., au BeTpbuaems moaHoe mnpH-
SHAHIe ¥ TMOCTOHHHA CCHIEM HA BHXE BB UMIEPATOPCEUXB
ROBCTATYOIAXE °).

Bospacramito apropmTeTa HXTL He NoMbmaa®s u YOATOKD
IOpUCHPYIeHNin, HacTynuBmif co 2-o#f moaosmmsr III Bbra *)

Y Moruguposrn ne TpefoBaioch, cp. Seneca, epist 4: juris consultorum
valent responsa, etiamsi ratio non redditur

%) Gapn Inst I, 7: responsa prudentium sunt sententiae et opiniones eorum,
guibus permussum est jura condere, quarum omninm s1 in unum sententiae
concurrunt, id quod 1ta sentiunt legis vicem optinet, s1 vero dissentiunt, judict
licet quam velit sententiam sequi; 1dque rescripto divi Hadriani significatur.
Bnpouens, ornocuTeisEO NCTEEHATO CMEICAY BTOrO pPECKpANTa BL LOKTPUHE
CYmECTBYETH cHnops, ¢, Kruger, yk. cod, crp. 112—113

%) Cm., manp, 1 12 Cod. de leg 6,37 1. 14 Cod de praedis 5,71,1 6 Cod
de nupt. 54, 1. 11 Cod de quaest. 941. Kruger, yk cou, crp. 114.

‘) Cp mo moBoLY 3Toro Beloymbeaiomia cropa Oeogocia II BH c¢. de
Theod. Cod. auct. saepe rostra clementia dubitavit, quae causa faceret,
ut tantis propositis praemiis, quibus artes et studia nutriuntur, tam pauci rarique
extiterint qui plena jurs civilis seientia ditarentur, et m tanto lucubrationem
trist ) pallore vix unus aut alter receperit soliditatemn perfectac doetrinae



i BHpasuBmiiicd, MeRIY TPOYEMB, BH yTparh wpucupyleHuiel
jus respondendi. Hanporuss, aBTOpUTETH COUNHEHiH ERJaccmue-
CEHXB IOPHCTOBH: BO3POCH [0 TOT0, 4T0 OHU (AKTAYECEKH 3aMB-
HIJH €000 IpexrHie MCTOYHMEH mpasa, moxsepririeca odpadorrs
B HHXB. ,HOMEHEAIRHO cTapsA leges, senatusconsulta u edicta
npojtoakaIn IBiicTeoBaTh BOIOTH 10 M)cTUHIAHA, HO HEDOCPLA-
CTBCHHOE IOJB30BAHIE HMH COBEPIIEHHO NPERPATHIOCH: COYH-
HEHIfl I0PHCTOBH COJepikarun mepepadoTRy, pacmupenia u orpa-
H@Yenls, KOTOPHME CTaphe W HOBHE BaKOHH, jus clvile m jus
gentium, TOABEpPrIHUCH CP TedyeHieMb BpeMEeHH; OHN KacalIuch M
TOH 00.JacTH TpaBa MMIEPATOPCEATO BPeMEHH, KOTOpPasd OXBATH-
BAJACH BauMeHOBaHieMT jus extraordinarium, u paBajiu TarIVB
00pa3oM® WPAKTHES CBOARY BCEro mpasosaro marepiaia’ b).—
Oco0pMP BRUMAHIEMT MOJIB30BAJHCE CO CTOPOHE TPAKTHEH IIPO-
CrpaEEHE EOMMeHTapim H Jpyria counseria Visniasa u [IaBia.
Ha pazy ¢ BAME BHCOEO B03CIATH aBTOpHTETH [lannmiama; uss
mo3febiimuxs opucToss RamboablIee 3HAYeHle XIA TIPAKTHRA
npiodpbas MogecTrES.

Baarogapa TakoMy X0iy pasBuTiA BOmpocs 00 OTHOIIERIH
NPAKTHEM Kb KOHTPOBEP3aMB KOPHCTOBH 3HAYHTEIBHO 000CTPHICA.
Ilosznbiimee 3aK0HOXATEIBCTBO DPHE3HAIO0 HEOOXOIUMHMEB OT-
CTYIUTH OTH Havala CBOOOJHAr0 YycMOTpBHiA, WpOBO3riameH-
HATO HA 3T0TH cayvaft I'azpiamoms, m mpemojars pais gopuais-
HHXF YEasamiff, ROTOPEME JOXREE OHIN PYROBOACTBOBATHCA
cyas. OcodenHo TOAPOGHO BTOTH BOOPOCH PaspaloTad® BH T. H.
lex Valentiniania allegatoria, sakom’b, msjammoms Baremtusia-
sons IIl Bp 426 r. 2). Hassasmad KOBCTATYIiA MOATBEDEIAETH
o0asarearnoe spadenie coumpeniit I[lamummlama, llapra, Yismiana
u Mopectrra, ¢b npucoeguHenieM® kb BuUMB u ['ag. Cpepxs
Toro paspbmaerca npn u3BECTHHXD YCIOBIAX® CCHIATHCA ¥ HA,
COYHBPHIA JPYTHXB IOPHCTOBB, KOTOPHE OATHPYIOTCA BB PadoTaX®
BEIITEHA3BAHENXT EODHOeerb. BF cayual pasxoraacida Bo Barid-
IaXF MEeRIY HOPHCTAMHA CYIaMb INPeIUdCHBACTCA NPHHATH B3TIALB

1) Kruger, y&E cod crp. 261
2) O Goxbe pammuxs® mocramosleniaxs Koueramruna Beanmraro v, Kruger,
yK. €09, CTp. 262.



00.IbIIMHCTBA; HA CIYYail PAaBEHCTBA UO.JIOCOBH MPEINQYTEHie X0.1-
:RE0 OmTh orgamo Ilanpmiamy. ')

Bs rakom® Bugb npussanie 0043aTeIBHATO 3HAYEHIA 33 CO-
YUHERIAMH OPHCTOBH COXPAHHIOCH BILIOTH [0 IOCTHHIAHOBCKOMH
Roxuduramin.

Ilogpazabaenie I, I'maBupld nogpasgbiaeHisa opujnye-
CRUXB> HOPMB BB PHMCKOMb IpaBb.

§ 13.
Jus publicum = jus privatum ®).

1) IOpucrs Yinoiaus B 1.1 § 2 D. de justitia et jure I, 1
Tax® onperbigers aro pasaugie: Hujus studii duae sunt positiones,
publicum et privatum. Publicum jus est. quod ad statum rei
Romanae spectat, privatuin quod ad singulorum wutilitatem:
sunt emum quaedam publice wtilia, quaedam privatem. ublicum
Jus In sacris, in sacerdotibus, in magistratibus consistit. Pri-
vatum jus tripertitum est: collectum etenim est ex naturalibus
praeceptis aut gentium aut civilibus.

I rard, ¢b Touku 3pbmia Yismiana nybaugsoe 1wpaso o6HU-
Ma€eTh HOPME, EOTOPHSA pPErYIHDPYIOTH NOJOMEeHIe TIOCYIAPCTBA
H ero OpraHoBE, CO BR.IMYEHIEMT M TEX® HOPME, KOTOPHA ompe-
IBIA0TS UMYWECMEEHR0E mOJOReRIe rocyjapersa. UacrtHoe me
npaB0 OOHHAMAETH T5 HOPME, EOTOPHA pPErYIHDYHTH B3AHMEHA
OTHOINEHid, BO3BEEANONIIA MeRIy dYacTHRMEH Jnmamu. Jpyrumu
CIOBAMA, pasindie MemAY OVAIHYHEMB H YACTHEIMB IPABOMB
CBOJATCA TpeXjJe BCETO EDb Pasiuylio B Cylzexmars TEXB OTHO-
IMeHil, KOTOPHA PeryIAPYIOTCA AAHHHMAE NOPMAMA: HMEHHO, KB
HOpMAMB NYOIMYHATO NPABA TPHYACIAITCA HOPMEL, PETyIAPYIO-
mid OTHOmMERiA, BH EOTOPHXB® OJXHAMB U35 CYOBEETOBB BEHICTY-
maeTs COCYXAPCTBO BB JuOB THBXD HIM JIPYrAXBH €r0 IpesCcTa-

1. 3 Cod. Th de respons. prud 14 Kruger, yx. coq., cTp. 263, Karlowa,
VR, co%. T. I, cTp. 933.

) Regelsberger, Pandekten, 7. I § 28. Gierke, Deutsclies Privatrecht,
7. I § 4. Tans xe parewbiimia JnTepaTypHEA YRa3amid.



BATCJell, & KB HOPMAMB YaCTHATQ INpaBa— HOPME, perylupyio-
Iid OTHOINEHIA, B> KOTOPHXD CYOBEKTAMH BECTYIAWTH OXHH
gaCTEHA Juna.—-Cb BTEMB NePBHME EpuTepieMs KoMOHHApYyeTCA
BTOPO#, OCHOBABEMWII Ha pasinuin BH Xapaxmepn 1TBXB OTHOmE-
Hiff, KOTOPHSA pEryIUPYIOTCA IAHHEMW HOPMAMH: CH STOH TOURH
spbuig nydamuHoe mpaBo eCTh WPABO, PEryINDPYIOIIEe TAKiA
OTHOIIeHiA, EOTOpHA WMBIOTH 00mMenonesHsit xapakreps, OTBE-
YalTh MNOTEpecaMd BCEro oOMmeRHMTIA, & dYacCTHOE IIPABO €CTh
IpaB0, pPEryIupyimomee Takifz OTHOINEHIJ, KOTOPHA UMBIOTEH
HHIUBUJYAINCTAIECKLN XapakTeps, 0OTBBYAOTS ANIIb HALIIBHLYA.IE"
HEIMB, JNTHHMT HHTEPECAMD.

M3m srnss ABYX® KpuTepieBs DNeperil HecOMHEBHEO OTIH-
yaercad noauoit ompexnbaesmocrsio. Bubers em 1hume, Yasnians
¢t cBoe#dt TourM 3pbHiA OMAT BHOAAB IPABH, NPHIABAL BOOPOCY
0 TOMB, ABIAITCA JH CY(BEKTOMB JAHHATO OTHOIIEHIA rocyiap-
CTBO WIM 9ACTHEHA JHIA, OCHOBHOe 3HadeHie BB 1bab riaccmpu-
Kamii COOTBBTCTBYOIHX® HOPMB, TAE® EKAKE XIA HEro He Cy-
MECTBOBAIO TOT0 KAMHA NPETKHOBEH1A, KOTOPHHE DPEICTABIAETSH
IIA COBpeMEeHHAr0 wuscrbzoBaTeldd HMYIIECTBEHHONPABHOE II0JO-
#enie rocypapcersa. Bw camoms pbab, rocyraperso Bbp  Prwb
Bb c{eph HMyIIECTBeHHHXD OTHOMEHI CTOAJI0 COBepIIERHO
0COOHAROM®B: COOTBBTCTBYHOMiA OTHOLIEHIA OPHHIHIIAIRHO PEry-
JAAPOBAJIACE OCOOBIMH HOPMAME, OTIMYHEIMM OTH TBXEH, ROTOPHA
Peryagposald HMYUIECTBEHEL OTHOMEH1A, BO3HUEAIOWIA MERIY
gJacTHHMY Junamu; BMBCTh ¢b TEME W 1a4 OXpAHE HTHXB OTHO-
IeRiif CymecTBoBals 0COOHH, ajMAHACTPATHBHO-CYZeOHHH mopA-
IORB, OTIHYHRE O0TF CVAeOHO-TPAMKIAHCEATO IOPALEA OXPAHEH
HMYIIECTBEHHEX'D OTHOMEni# acTEHXD JunD 1).—Bcee 910 Teneps
usubanaocs. Temeps rocyzapcrBo BB 001aCTH HMYIIECTBEHHEXB
OTHONIEHIT mpuBOHmiaIsHO MOXYuHEeHO0 AbitcTBilo TEXT® e HOPMS,
ROTOPHA PEryInpyoOTs H HMYIECTBEHHHA OTHOIIEHIS YACTHEXD
aans, u BMBerd ¢ TBME yeramoBmaca u ofmi# cyze6mo—rpa-
AJAHCEI DOPAJZOKS OXPAHN COOTBBTCTBYWIMHEXD OTHOMEHiH. —
Orcioga cabiyers, 9To pasiuyie no CYOBERTAMD BB YCTAHOBIEH-
HOMB YJIbHOIaHOMB CMHECIE CB TOYRH 3pBHII COBpeMEHEAro mpasa
H Bb YaCTHOCTH CBH TOYEH 3pBHIA COBpEMEHBRATO PUMCKAL0 TWPABA

1) Cp. Regelsberger, t.1 § 28. Mommsen, Rom. Staatsrecht m. I msg. 3
cTp. 169 ci., 236 cui
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YyTPATHIO CBOe 3HAYERIe H HE MOEETH 00abe CIYEUTH EpuTe-
pievs AIA pasTpaHAYEHIA TPABOBHXE HOPMb.

Uro racaeTcs 3acEMB BTOPOTO EpHTEPid, T0 0BB He AMEers
sukarofi nbem. He rosopa yike o mpaiigell meonmpeibiennoctH
€ro, 0BG TOCTPOEHT HA COBEPMEHHO JOMHOMD Oasuch. UYrodm
yobiaThCAd BB 3TOMB, JOCTATOYHO BCHOMHHTH, Eakie HHCTATYTH
camd Yapmiant (Kakb 5TO ABCTBYETH 0SB CIOBB €ro privatum
jus... collectum ex naturalibus pracceptis, aut gentium, aut
civilibus) oTHOCHA® KB 00JACTH YACTHALO OPaBa: 370, ¢'b OLHOI
CTOPOHL!, WHCTHTYTH JIAYHALO H CeMeficToennaro npasa, B TOMb
gyacaB HECTATYTS Opaka, OTHOBCROA BIACTH, ONEKH M MONEYH-
TEJIbCTBA, CH APYroil CTOPOHH, HHCTHTYTH BEOIHALO, 00433TEJ]b-
CTBEHHArN0 U HACIBICTBEHHArO0 IpaBa, EAKE TO: HHCTHATYTH COO-
CTBEHHOCTH, CEPBHTYTOBB, SaJ0ra, HHCTATYTH EVILIA-IPOJAKH,
MBEM, Hafina ¥ 1pyrie, pervaimpywomie IOroeopHmA H nHbroro-
BOPHEIA OTHOMEHUI WHCTHTYTH, HAKOHENs, MHHCTETYTH HAC.IBIO-
BaBiA 10 3aBBUaHi0 n IO 3aK0HY CB CONPREACAIOMEMHCA CB
HAME RHCTHTYTaMH. Bee 9T0 HHCTATYTH, TpeiCTaBIAIOMIE OrpoOM~
abitwif ofmecreerrs naTEpecs. MomRHO, ROHEUHO, CIIOPHTH TPO-
THBB TOr0, BACEOJHEO IPABHIBHO PErIaMEHTHPOBABHE IOfJe#allls
otHOmeniA Bb jamHofi cmcremB npasa ). Ho mukomms 00pa-
30M'B HeIB3d YTBEP:EJATH, EaRB 3T0 Abiaers Yasmiaws, 410 5Tn
OTHOmERIA caMz 1o ceGB mpefcTaBifioTs HBTEpPECE TOIBRO Cb
toykn 3pBEiA 0TIBAPHHXD HHIUBHIOBH, OTIBIBHWXE ,3anHETEPE-
COBAHHHXB  JHI[B, YT0 OBH CYTH TOABKO privatim, non publice
utilia.

Tagum® o06pasous, H 3TOTH Bropofi EpuTepilt oxasmBaeTCH
COBEPIIEHBEO HenpHMBHUMEIME.

2) Memzy 1hws, pasauuie Me®Iy NYOIRIEHMB U YACTHHMT
OPaBOME J0 CHXD TOPH COXPAHAIO CBOE 3HAUEHIe H BB 3aK0-
HOjaTeabeTBE, W BB FoRTpEEE. B® ¢BABK ¢B BTHUME H BOIPOCH
0 EpuTepidX® pasrpanHdenid NySInYNONPABHEXD W 9aCTHOOPAB-
HEIX® HOPMB BCEe €Ie NpOJI0IEKAETD O0CYyAIATHCA €5 CAMHXE
pasiAYBHXE TOYEK® 3pbBAlL.

') 910 BONpPOCH, KOTOPATO YJILOIAHE BoBce He wacaercis. Owh, KOHEYHO,
ONIHAKOBO MOLETH CGHTH TOCTABIEHD I BB NPUMEHEHIN KL MECIITYTANT Y-
OJNYHATO UDABA.



Mo®uo paszduTh OTHOCAMIACA CIOJA TEOPIX HA TPH IIABRLIL
rpynou. OjEu OHTalTcA BHalTH MaTepiaibHHH NPHENENG, HA
OCHOBAHIM EOTOpParo MomHO OwI0 O pPAsSrpPaBHYHEThE OYOAHYHOE H
JaCTHOE TPaBO; TakOBOM ycvarpusaercda au6o mo npumbpy ¥ab-
niaua Bb PASIMYHOMD ZAPAKMEPN OTHOMIEHIH, pPEryapyeMuXb
TOJJIERANMMA HOPMAMHA, JIH(G0 BB PASIAYHOMD HOA0HCEHIU, KOTOPOE
3aHUMACTT UHAuBHAs ¥ ,nbroe” BD MOJIERAMUXTE OTHOMERISXT,
(85 my6aINYHONPABHHXD OTHOmWeEHiAX® Nbroe asiagerca 1ubabio.
HHINBELE~—THIIE CPEJICTBOME, BB YACTHOTIPABHLIXE {}THDIIIEH"IH Xh—
ga000poTe), aun0o0 BB pasingin wmied, JTOCTHIAEMNXD OPH LO-
MOUIH BCTVILIEHIA B% MOJIERAMIA OTHOIDEHIA (my0AnIHs0 mpaB-
HBA OTHOMEHIA M TOLIERAUIA ROPME 00e3IMednaBaOTs JOCTHIKE-
pie o0mmxt 1bhie#t, npecrbiyeMHXD JAHHHMES OOMECTBEHHRIMT
COX030MB H BB YACTHOCTH TOCYAAPCTBOMD, YACTHONPABHLIA OTHO-
IeHld X TOZJIE:RAUIA HOPMH o00e3neumBaloTh JOCTHHKERie cle-
niaspHexs obaeft oryBIBPHEIXD HHIMBHIOBE M 00N[eCTBEHHEXD
COI030BB CH [OCYAAPCTBOMD BEIWUHTEIbHO), JuG0 BB HAJIHIAOCTH
HIH OTCYTCTBIM UMYU,CCMEEHHALO BICMEHTA BB MOJJERAMHXT
oTHOmEHiAXB (44CTHOE WPaBO €CTh INPABO HMYUIECTBEHHBIXD
oTHOmERif), AHG0 BB PASIMUIA OPIANUIAUIONHALD NPUHUUNA
(roopzuEamin wim cyGopiwHauis), omperBafmMAro CTPYETYPY
NOLICKANKXE OTHOWeERiH (JacTHOE HmPaBO PeryIdpyers OTHOIIE-
Hid, DOCTPOCHEHA HA HAJYalb EKOOpPAMHAIIA pA3IAYHRNXD CYOB-
€ETOBB, & OyOAHYHOE NPaBO— OTHOMIEBIA, NOCTPOEHHHA HA HAa~
gaab cy6opiaEaRiM, NMOXYMHERiA OXHAXB CYOBEKTORE JIPYTHME).

Npyrie yTBepmAal0TH, UYTO pasinvie MemAy NyOIMYHEMD H
YACTHEIMB TPABOMB IOKOATCH HA YHCTO (POPMAvHOMs HpaHUAnNS,
9 UMEHHO HA pa3nrAvid BB mOpAARE 0Zpawbi mojieRAMAXE OTHO-
mesift: ¢p aroit TouREW 3pBHIA YACTHODPABHEIME HOPMAMH HBJIA-
J0TCA HOPMEI, PEryJIHpYOMmMid OTHOLIEHIA, KOTOPHA OXDABAIOTCA
BH NOpAAEE TpamIaHCEATO C€yIa;, BB NOPOTHBOHOJOEHOCTE BMB
BCB OCTAIpHEA HOPMHE JOA:RBH OHTh OTHECENH RB NyO0JAYHO-
IPaBHEM'E.

Haroveus, Tpersd rpynna y9eBHXD NHTAETCA EOMOMHHDOBATH
TOTH MM WHOH MaTepialbHHK b YEA3aHHKHMD (DOPMAJIbHHME OPHI-
manoms. He npusaasas phbmanomaro 3gagenis 3a nocabaaMs, 0HA
HAXOZATH, 9TO OHB BCE ke ABIAETCA NPAKTHYECKH YIOOHHIME
EpHTEpleM® A4 PA3TPaBUuYERid HODMB 9YaCTHATO M TY(.IHYBATO



mpaBa, Takb Kakb OTHOIIEH1d YaCTHONDABHELI, 1O Epaiimeit wps,
Bp Bulb o0maro mpaspiIa OXpasAlTCS HMEBHO Bb HOPAIKb
IPAR IAHCKATO CY1a.

Ha pajy c¢» sruMs BeTpbuanTca BB JHTEparypb m rogoca,
EOHCTATHPVIONie HEBOSMOKRHOCTH BIOJHE YJIOBIETBOPHTEIBHATO
pasrpaHnyeHis cjepd vYACTEAr0 ® nydamymaro mpasa. Taws,
sanp., I'mpke, BecbMa BHHMATEIbHO H3cabOBABmMIIi HTOTH BO-
Ipocs, saubuaers cabayomee: ,rpaEs Memkpy odbuum compu-
EACAIOIUMUCA BB /RUBHH O00JACTAMH IIOROHTCA BB JETAIAND HA
YHCTO NO3HTHBEHXD INOCTAHOBIEHIAXB. OITA IOCTAHOBIEHIA HC
TOABRO JaleK0 HEOJMHAKOBH BH PA3HNXTD CTPAUAXB, HO CBEPXDH
TOTO0 BO MHOTHXTH OTHOIIEHIAX® CTPajaloTs HEIOIHOTOI0 M He-
acgoersn“ ).

3) Ilpmecrymaa c¢® cBoeir cropousl ®B paspbueslio sTOro
BOIIPOCA, ME! XOMUREHE HAYaTh Ch KOHCTATUDOBaHiA Toro (Qarra,
9T0 HCTOPHUECKH CIOmUBIMeecA Abirenie mpasa Ea NYOAHMUHOE I
JaCTHOE — YHCTO npaxmueckaio muporcxoajenia. He reopern-
YeCRie, a IpaKTHIeCKie MOTHBEI HOOVAMIH PHMCRIXTD IOPHCTOBH
ED YCTaHOBIEH10 5TOro pasamuid. VIME mago 6mao mpocro orab-
TUTH TOT® (aKT®, YT0 1BATEIbHOCTH TOCYAAPCTBA H €r0 Opra-
HOBD pETyJApyeTcAd HRHHMH HopMam#, ybMb IBATEIBHOCTH HacT-
HEXB JHID.

EcrecTBesno, 9T0 Rakb TOIbk0 H3MBHAIOCH HPEJIOIOEEHie,
Ha KOTOPOMT OHIO NOCTPOEHO 3T0 ybaenle IpaBa, APYIEMHE CJIO-
BaMH, EAED TOJBEO TOCYZAPCTBO BB 00JACTH JOTOBOPHO HMYLIe-
CTBEHHHXD M NPUMHEAOMHAXS EP HHUMB OTHOMERIH OmI0 10I-
YAEEHO THMB H&e HOpMAMB, Kakid mpuMBHANTCA M BB OTHOIIE-
HiAXD Me&JIy YACTHEIME JHOAMH, VEasaHEHOe JBIeRie J0I&EHO
OBII0 yTPaTHTh CBOY IEPBOBAYAJBHHEIL CMEICIF.

OzBsago0, ¢k HEMD CBHEJHCh. BB 9acCTHOCTH, OPHBRIEIH IIPO-
TABONOJATATS WHCTHTYTH CEMeHHATO M HMYITECTBEHHATr0 TPABA
BE TOMT BHIS, RART OHH CIOEHIACE BH DHMCEOMT npasb, BT
Ea7ecTBE WHCTHTYTOR® UACTHALO NpaBa BCBMT OCTAJPHEIMD MH-
CTHTYTAMB. ¥ CTaHOBUBIIEECA Haspapie 8To 0e3d JaapEbHmelt
EpaTHYeCKOH npoBbpkrm OHI0 COXDaHEHO 84 HHMH EKaRb BB
IOETpHRB, Takb H BB HOBHXB 3aK0HOIATEIHCTBAXDH, IEMY He-

) Gaerke, deutsches Privatrecht, r. I crp 31.
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MaJ0 CIOCOOCTBOBAJO, KOHEYHO, H TO OOCTOATEIBCTBO, UTO CO-
oTBbrcTBYIOMiA OTHOmERiA eme Y pUMIAHD O00BeIHBAIACH 00-
MUMB IOPAIKOMD cyZeOHO# OXpaHH HXB, — BB CMHCIS moash-
JOMCTBEHHOCTH UXD TIPA®JAHCEOMY CYAY.

Co BpeMeHeM®, Kb HUMB npudaBumicAd pALH HOBHXE OTHO-
mieniff, HenspBCTHEHXD YHCTOMY PHMCROMY IpPaBy, HO ¢b TOi n.Im
nHoit TouRu 3pEHIA POICTBEHHRXD CB HUMHU: JOCTATOYHO YKa-
3aTh HAa OTHOINEH1A, BHTEKAOIid M3 aBTOPCEAr0 IpaBa, H3B
npasa #300pBreHii, Wsb pasINUYHNXB HOBHXS POPMB accomianii,
OCHOBAHHEIXT Ha Havarb J00pOBOABHAIO COEJWHERld 3aHATEpe-
COBAHHHXD JUUB, Jadbe Ha OTHONIEHiA, BHTERAOMIA U3H HO-
HuXE POopME EPeIuTHHIB CXBIOKS (Bekceiab, OYMArs Ha Iperb-
ABUTEAd M T. [I.), H3B OTHOmEHiif mo cTpaxoBamilo W T. X., H T. .
1M OTHOIIEHid W PEryIUpPYIOmid HXE HOPMH TakKe TPHHATO
IPHYUCIATE KEBF OTHOLIEHIAMD H HOPMAMTB YACTHATO OPaBa KAk
BH JOETPHHDE, TAE® M BB 3aK0HOJATEICTBAXE. Phimarmmee sHa-
yenie ¥ 8xBCh CHrpald TOTH (PAKTH, UTO 9TH HOBHA OTHOIIEHId,
no xpafinefi M5ph no oOmemy mpasmIy, 9acThio Bb CHIY ApaR-
THEW, Y4CTHI0 BB CHIY CIENia.bHALO TOCTAHOBJEHIA 3aKOHA,
TOJRE CTAAM OXPAHATHCA BB NOPAIEB I'pamEIaHCEAr0 CyAa.

[Ipm sTOME, 0JHAKO, BB 1eTAlAXT He 000ImIock 0e3n Kole-
Gamiit. B® wacrHocTu, OnBadm 4 mPOXOIEANTH BETPBIATHCA CAY-
YyaW, KOTJa Be TOXBKO BB DPASIUUYHHXBE IPABOBHXE CHCTEMAXs,
HO jaike BB npelbiaxs ofHOE M TOE e MPaBOBOH CHCTEME CO-
BEpIIEHHO OXHOPOJHBIA OTHONIEHIA TO SAUHIAKNTCA BB I1O0-
pALES rpamIaHECEAr0 CYIa, TO EAKIMB-T400 HHHIMB DODAIEOMSH ).
OBO0 M MDOHATHO: BOIPOCH O TOMB WIH HHOMD NOpAARS samuTH
OTHOIIEHi# ecTh BOIPOCH npocroit mbaecooOpasHOCTH.

Vss crazaHHATO ABCTBYETE, HACKOIALEO (esBajemBoll Apiderca
BCAKAA IMOUEITEA Mmeopemuneckaro o0ocHOBaRiA pbiaeHia mpasa
Ha Oy0aueEoe H uactHoe. M B® jaEHOMB caydal mmbewns
1810 CB ucCmOpUUECKU CAOMCUSULEUCA, YOOBACTBOPAIOWET UUCMO
RPAKMULECKUMS YTLAAME UPYNNUPOSKOL NPABOEHILD UHCIUMYNLO6T,
EOTOpad ¢ Haytso#l Touru 3pbHid He uMBeT®s CaMOCTOATEIBHOH

1) JwbonuTEHi nprukph 9T0T0 HpelcTaBIfeTs, HAID., COBPEMEHHOE Iep-
MAHCKOE 33EOHOJATEILCTBO BB O06IACTH roCyAapcTBeHHAr0o cCTpaxopamia palo-
yuxs. Cp. Meyer, Lehrbuch des deutschen Verwaltungsrechts, . I, crp. 618 u c1.

6



UBHHOCTH M OpPeICTABLAETCA UPPAULOHALHON, O0LeARHAIOMET
PasBOPOJENA M pPasbeluBAweil 01HODOXHEA ABJIeH1d.

Pasp 310 Tak®s, TO 3ajaua m3cABIOBaTEIA M BB YACTHOCTH
JOTMATHEA, NPU3BAHHATO H3JIATATH IAHHYI0 MOI0EHTEIBHYIO CH-
CTEMY YACMHAL0 IPABA, CBOIATCA KB TOMY, YTO0H, BO-1-XB, Iepe-
9HCIATh TH HUCTHTYTH, ROTOPHE HA OCHOBABIN yCTanOBHBIEHCH
NPARTHEH NPHIMCIAOTCA KT YACTHONPABHHMT, M, BO-2-Xb, YKa-
3aTh T0 UPAKTHYECKOE 3HAYelie, KOTOPOC CBABAHO CT 10,IBeje-
HIeMD UOLICKRAMAXE HECTHTYTOBS NOLB BTy PyOpHKY

a) Br mepsowms ormomenin mm b Toukn spbuin cospeyen-
Har0 PHMCEAr0 HpaBa MOMeME pasbuTh LOJIeimallle HECTHTYTH
Ha jgBb TUABBLIA KATCTOPiM: KB NEpBONl OTHOCATCI HHCTHTYTH,
PETYIUDPYIOLIIE YHCTO .UNHDIA OMIHOWEHIA CYOBEKTOBS PABT KAKD
TAKOBHXT, KAKD YIEHOBB ,YACTHLXB  (T.~€. OCHOBAHHHXT Na
pagalb J00poBoJEBATO CcOeIEBERin), accouianilf, HAKOHCID, KAKD
91€808b THXB HIH HOBXD CeMeHCTBEHHLIXD COI030BD; KO BTOPOIf
OTHOCATCA UHCTHTYTH, PELYIUPYIOULie %MYUECMEENHHIA OTHOIIE-
Hif, & KMENHO: IPaBO BEU[HOe, 0043aTEIbCTBEHHOE, CeMeifHo-uMyme-
crBenROC 11 HMACIBICTBEBIOE; WONJIEEAL[IA HOPMEH PACIPOCTPA-
HAOTCA ¥ HAa TOCYAADPCTBO BB cMHCIE ducka, o0WUHN U APYrig
,IYOIMIBOOPABANA® KOPHOpPANiN.

OcraJpRHA JHYHKA M HMYIIECTBEHHHA OTHOUIERIA (KaKb,
HANmp., OTHOMERiA E5 OPraHAME BJACTH KARh TAKOBHMEB, OTHO-
meHid MOAATHOTO WpaBa X T. I ), PECYANPYMTCA HOPMAMH Iyl-
JUYHAT0 IIPaBa

b) Odpamaacs sacuM® kB oubarb npaxmuveckaio sEaYeHid,
EOTOpOe BMBETH MOJBEIEeHIE HA3BAHHBIXE HHCTHTYTOBH MOADL KaTe-
ropio 9aCTHONPABELIXG, MH A0aANB 3aMBTHTB, YTO OHO ABOAKOE.

Bo-1-x®, Z11 3THXT HHCTHTYTOBH, HE3ABHCHMO OTH HODMB,
PELYIHPYOIUXS Ka®JHH ¥3b HHUXD BD OTIBILHOCTH, CIORAICA
psxs HOpNBD Goabe ofmaro xapakTepa, OXBaTHBAWMI EHX® BCH,
IOCEOJbEY, EOHEUHO, He YCTAHORTEHH BB BTOMB OTHOUIEHIM KaRid-
aa00 cueniaJbHEBA H3BATIA LIA TOTO HIW EPYroro HHCTHTYTA.

Bo-2-xF, 118 WHCTHTYTOBH 4YACTHATO TIPaBa YCTAHOBICHD,
OnATH-TAEM BB BEEB 00maro npasmia, o0mld moOpAXOE® cyned-
HOH 3aIMHTH,—Ypess NOCPELCTBO 00paulenid BB rpamAaHCRil CY B,

Orecrona MOryTs OHTH BHBEIEHH H3BBCTHHA APE3YMRuin 1i1d
EIACCAQUEANIN COMHHTEJIBHHXD CIyYaeBs.
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Bo-1-x3, pas® JANHWH# WOCTHTYT® Cb TOYEM spbmia jaH-
HAT0 3aKOHOJATENBCTBA OTHECEHB KB EATErOpIH YaCTHONDPABHEIXE,
{manp., myrews BEIOYEBin ero BB cooTBBTCTBYIOLIEE ,CpaiaH-~
croe” yaomenie), To cabayers mpusHaTs, 4r0 M ubio, mo-
CROJBEY HBTH CmeniaJpHHXB H3BATIH, NOLIEKAMIA OTHOMEHIA
OXPaHAKTCA BB HOPAARE IpamIaHCRAIO CYIa.

Bo-2-xB, pas® BOmpOCH O Jeraabpoif RKJIACCH(mEANIN JaH-
Haro MHCTHTYTQ OCTA€TCA OTKPHTHMB, (HAND. HHCTATYTH peria-
MEHTHPOBAHTD CIENia.JbHEIME 3aKOHONO 10/keHNieMd 0e3s Yrasamiii
Ha TOPAJOED 3AIHATH COOTBBTCTBYWINHX® OTHOIIERif), To cIB-
IVeTs PBITUTH BONPOCH O UPHBALIEARBOCTH €r0 Kb HHCTHTY-
TAMB YaCTHArO MJIH [y0IHYBAr0 mpasa, PYKOBOICTBYACH 00-
IIHMH NPABHJIAME O TOJKOBAHIM IO AHAJOrIA 3aKOHA M ODPAaBa;
MHEIMI CJIOBAMH, CABIVeTH OTHECTH JaHBHE MHCTHIYTD EH Toif
UIn WAOH EaTeropim BB 3ABHCHMOCTH 0TH TOI0, CTOMTD JH OH'B
Oaume 10 cBOe#t CTPYETYpS, MO XapakTepHHME CBOHMT 9epTaMB
KT TOMY HJIH HHOMY @A3% HHCTHTYTORB, 0€3COOPHO IpHHALIEEA-
MULB CH TOYKA 3pBHIA JaHHOH CHCTEMH Kb YaCTHOODABHBEIMS,
uay, HA000POTH, EB TOMY HJAM HHOMY H3B HCTHTYTOBB, 0E3CIODPHO
IpUHAlIeRANAXE KB YUCIY Ny0JHIHONPABHEXE. BB 3aBHCAMOCTH
OTH TOTO WJIM REOrO DphmeHid 2TOr0 BOIPOCA CTOHTH BB TAKOMT
caygal u pbmenie Boupoca 0 ODOPAZED SAIIUTH TOLIEKAIIHXT
OTHOIEeHIH,

CrasaHHLIMB HCYEDIHBAETCA COBPeMEHHOe 3HaveHie rbaenid
npaBa na NVOINYHOE M YACTHOE.

S 14.

HceTopEuecEH BAXHEIE IOgpasgbBieHid dTaACTHArO IpaBa
Bh PHMCEOMB IIPaBB.

I. Jus civile, jus gentium, jus naturale 1!).

1) Taii 85 cBOMXS HECTUTYOIAXS cabAyOmuMs 00pasous Gop-
' MYJAUpyeTh pasiuuie MemAy jus civile m jus gentium 2): Omnes
populi, quilegibus et moribus reguntur, partim suo proprio, par-

1) Kruger, yg cou., ¢Tp. 119 1 cn.
%) Gaj. Jnst. 1.1=019 D. de just. et jur.1,1=8§1, J.de just. etjure 1, 2.
%



tim communi omnium hominum jure utuntur; nam quod quisque
populus ipse sibi jus constituit, id ipsius proprium civitatis est vo-
caturque jus civile, quasi jus proprium 1psius civitatis: quod vero
naturalis ratio inter omnes homines constituit, 1d apud omnes
peraeque custoditur vocaturque jus gentium, quasi quo jure
omnes gentes utuntur. Ko sTouMy 0BT npmriaBzgers: populus
itague Romanus partim suo proprio, partim communi omninm
hominum jure utitur.

Tarums o00pasoMs, NINBHIBHOE NPABO €CTh HAII0OHAIBHOY
IpaB0 TAHHALO TOCYJAPCTBA, OHO COCTABIACTH UPOIYETH 1Bi-
TeIbHOCTH JFaEHAr0 Hapoga. Hamporups, jus gentium ecrb oduie-
HApPOAHOE IPABO, OHO IOKOHTCA HA €CTECTBEHHOMT pasywh o
ozpHaroBo y Bchx® mapogoss. O jus naturale [aii me yunosu-
HAeTH: IOBHIUMOMY, OHB ero OTORIECTBIAID CB jus gentium.

Pasrpanugenie Behx® 1pexs momaTiit M perpbuaens y ¥ In-
niaBa. ¥ CTaBOBHBE pasaudle Mempy jus publicum 1 jus priva-
tum, u sawbruss, 4ro privatum jus tripertitum est: collec-
tum etenim est ex naturalibus praeceptis aut gentinm aut
civilibus, Yipmiaas opoxoamaers:

. 1, § 3. D. de just. et jur. 1, 1: jus naturale est, quod
natura omnie anpimalio docudt; nam jus istud non humani ge-
neris proprium, sed omnium animalium, quae in terra, quae
in mari nascuntur, avium quoque commuue est. Hine descen-
dit- maris atque feminae conjunctio, quam nos matrimonium
appellamus, hinc liberorum procreatio, hinec educatio: videmus
etenim cetera quoque animalia, feras etiam istius juris peritia
censeri.

§ 4 eod. Jus gentium est, quo gentes lwmanae wutuntur.
Quod a naturali recedere facile intelligere licet, quia illud om-
nibus animalibus, hoc¢ solis hominibus inter se commune sit.

1. 6 pr. eod. Jus cuwile est, quod meque in totuin « natu-
rali vel gentium recedit, nec per omnia ei Servif: itaque cum
aligmd addimus vel detrahimus juri communi, jus proprium,
id cst civile efficimus.

Tarums o0pazonms, jus naturale ABigeTca npemwje BCEro
9IEMEHTOMB MOJ0XEATEIBHAI0 MpaBa, jus privatum, Ha paiy Cb
jus gentium n jus civile. Orp jus gentium ouo oTIHURETCA
TEMB, 9T0 0HO ecTh mpaBo ofmee He TOIbk0 BehuTL HApoaws,
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HO Jake BCBMB JKMBEIMB CyLIECTBAME, OOHHMAA OTHOUIEHIA,
BeTpbuamniincA He TOABKO Y Jiofelt, HO W Y JRHBOTHHXB. ECTS
BOOIEMB, H APYrigd deptsl oTaudid. Tawks, HMHCTATYTH padersa,
A CBABAHEHH CB HUMB HHCTHTYTH OTHYILEHIA Ha BOJW PaldoBD,
OyAy9u YV:ELB €CTEeCTBeHHOMY NpaBY, IOROMTCA Ha jus gentium;
Visniass mo sTomy mosogy sawbuaers (85 1. 4 eod.): manu-
missiones quoque juris gentium sunt... quae res a jure gen-
tium originem sumpsit, utpote cum jure naturali omnes liberi
nascerentur nec esset nota manumissio, cum servitus esset in-
cognita: sed posteaquam jure gentium servitus invasit, secu-
tum est beneficium manumissionis. V3® npusejieHHENXT CIOBD
ABCTBYETD, 4TO ¢h TOURM 3pbmia Yasmiaua MeRAY HHCTHTYTAMH
eCTecTBEHHAr0 IpaBa H jus gentinm, a 1BME Goabe, kKoHeYHO,
jus civile BosmomE®R koxamsim. Mss mux®, Buberk ¢v ThME,
ABCTBYETh, 4TO ECTECTBEHHOE IIPABO MECIATCA UMB KaRB prius,
ecid He BB HCTOPHYECKOMB, TO, BO BCAEOME CI1y9asB, BB JIormye-
croMB cupcab (posteaquam). BosmommocTs KoxIuMsiff mpu 0xHO-
BpeMEHHOMT B3rIAXB Ba €CTeCTBEHHOE MPABO, KAKD HA DIEMEHTE
NO0JOFUTEIFHATO NpPaBa, ¢b TouEH 3pbmia Yirmiasa ofvacHAeTCH,
09eBHIHO, TBMB, UTO €cTecTBeHHOE NPABO He WBIAKOME, & JHIIb
OT9aCTH TPOHMEJIO BB TO0.10:KMTEIbHOE TpaBo, IBHcTByA BB Rage-
cteB aormyecraro prius in subsidium, mOCROIBEY OHO He MOJH-
PuoEpoBaHO MOCTABOBIEHiAME jus gentium u jus civile.

2) Olpamaacs KB EpATAYeckoit ombarl »Tuxs mocTpoesil,
CIOEWBIIHXCA TOAH BEChbMa CHABHEIMD BO3xbitcTBieM® rpeueckoit
durocopcroii MEcAIH, cabayers 3aMBTHTE, 4TO OHH NMOROKTCH HA
ABHO HECOCTOATENBHHXD IIPEINm0JI0BEHIAXD.

[Ipemge BCero, HeIb3d, KOHEYHO, CEPbE3HO TOBOPHTH O IpaBh,
pacnpocTpaHsomeMsd cBoe 1biicreie 0AMHAROBO Ra JXJel H Ha
ARUBOTHHXD, €CIA TOJBRO MB JREJAEMD TPHJABATH TEPMHEHY
,Tpaso“ CcROIBRO-HHGYAs ompeibienHoe 3mauemie ITHMEB caMo
c00010 OTDAZAETH IMOHATIE eCTECTBEHHBAI0 IpaBa, Eak® ero ¢op-
MYIADYeTH YJABNiaH® M, CB ero caoss, IOcrumiaus (Bp pr. J.
de just. et jur. 1, 2).

Ho u jus gentium pp cusicat ofuieHapoisaro DpaBa eCcrp
yucThimaa Qurnid.

Taroro npasa wu Torja, HE panbe, Hu nosiube mHe cyme-
crsosano. Ha camoms nbab, jus gemtium, DOCKOIBRY 3TOTH Tep-



MuED BooOmEe mwbers ompejbienHOe NIPAKTHYECKOE sHAUEHIe,
eCmy 65 MAKOU He MpPh PUMCKOE NPAso, kaxs % jus Civile.
Pasnwuua  auwwn 68 chepm oniicmsia moio ¥ dpyioro. Torga Eaks
UWBHIBHOE NPABO PEryiIHpyeTh TOABKO OTHOLIEHIA MemRTy PpHM-
CEAMH I'pamiaHAMH, jus gentium, uo wpaitseit mbpb, jus gen-
tium B ThCHOMD CMECIB pacnpoeTpanseTcd U Ha HEperpHHOBE.

Yrd BH3BAIO HEMPABHJIBHOE IpPEACTABICHIE O CYILECTBOBAHIH
odmerapoznaro mpasa? Herpvguo pars orebrs Ha 5TO.

Ve caMoe mosepXHOCTHOe RalJawienle Z0AmA0 ObI0 YOb-
IUTH PUMCKHXD IOPACTOBT BB CYUICCTBOBAHIA ABYXD KaTeropiit
HHCTATYTOBE—OJIHXB, JOCTYUHHXD TOIBKO DPHMCEHMB TPAK]IA-
HAM'B, APYTHXB, PACNPOCTPABAOMHXTE cBoe 1bficTBie W Ha mepe-
rpusoss. Bubers cv 1Bas, o pupbim m 3waad, uTo MHCTH-
TYTH BTOPOrO THOA, BO3HURIIie HA 10uBB 0dmenia ¢b meperpu-
HAMA, Ba mouYBE 3aBA3ABHIMXCA MEKIY HHMH H DPHMCEHMH Tpa-
amjaBaMi orrHomenifi ofopora, mo kpaiimeli wmbpb orvacrn no-
KOMJIUCL Ha peleniid HHO3eMBHXD IPABOBHXD HAYAIT, YTO, KO-
HEYHO 10J#&HO OHJIO0 0TpasuThca HA obmcll crpynrypb coorsbr-
CTBYIODINXH HHCTHTYTOBE, BB CMHCIB coxpamenia mssbersaro
00maro CXOJCTBA MEHKIV HTHMH PHMCEAMH HECTHTYTAMH U HXD
uHo3eMERMH npororamamu. Cs apyroft cropour, u Bk chepn
oTHOWmER1# oO0opora BaO.I0IA10CH BH3BADHOE, KOHeYHO, Ooxbe
uIu MeH’Be OJHODOIHEIMH YCIOBIfIMA IKH3EH I KYIBTYPH CXOA-
CTBO BB NpaBoBoME cTPob Puma u JPYrAX® BAPOIOBD,—HAIY.
Bb OJHOBPEMEHHOMD CYI[eCTBOBAUIH ¥ PA3HEXD HAPOJOBD HHCTH-
TYTOBS CeMBM, coOCTBeHHOCTH, padcTBA W T [.

B® pesyiprarh M ABANACH MHCIE O CYI€CTBOBAHIM o0uie-
HAPOXBAr0 mpaBa. Mss 00waio mamepiaavkaro cxodcmea 8vieesw
3aK.1104EHIE 0 NOANOME (POPMAALHOME MONCOECHEI COOMBIMCMEYI0 -
wuxs uncmumymoss. Mexzy 1hus, phwaomee 38a9eHie nyubers
He 910 o0mee cx0iCTBO, & TH 1eTalBHEA, KOHEPETHHA lpa-
BH.JI&, KOTOPHA pEryIHPYVIOTH BO3HAKHOBEHie, TIperpamienie, 3a-
MUTY H T. X OTAIBJIBENXB MECTHTYTOBS. OTH JAEeTaIbHHA IpPa-
puta (Bamp., OpaBdaa O OOpAJRE BeTymieHia Bh Gpaks, 005
o0neNd 0THOBCEOH BracTH, 0 (opMAXT OTHYIEHIA Ha BOXWO, O
cuocodaxs npiodpbrenia co6CTREAROCTH U T. 1. H T. 1.) BB PasIdu-
HHXF IPaBOBEHXB CHCTEMAXD OOBKHOBEHAO JaJEeK0 He COBNAJAIOTH
Me®Jy cO000: BTO RO3MOAHO JHuwp BB caydas moxmo#, Gess



BCAGUXD H3MBHEHIH, pelenuinm AaHHATO MECTHTYTA H3B YYROLO
npapsa, 4T0 cayMo mo cedbd serpbuaerca ovenb phirxo. Ho m BB
TakOMB cayuab coorsbreryomina npaBuaa OYAYTH 0043aTe]bHH
¢ch TOUYEM 3pbmEiA gaHAON TpABOBOM CMCTEMH JAMbL NOTOMY H
MOCTOABKY, TOCKONBEY OHB TPUBHAHEI TAKOBLIMH CO CTOPOHH
NOJIeRANAXD OPraHOBh TOCYIAPCTBEHHOII BJIACTH JABHATO TO-
CYJAapCTBA.

Br vwacrsocTH, MOKHO pasiHdaTh JBOAKOEe ymoTpelaerie
TepMuEa jus gentium, B» Ooabe tBcHOMB U Goabe mupoxows
cupicat 1.

Br Goxbe 1bcmoms cumert jus gentium o0EMMaeTs pPALE
HICTETYTOBD 00A3aTCALCTBEHHATO W Bb OCOOEHIOCTH JOCOBOPHO-
0043aTeJbCTBEIIHAT0 11)ABA, KOTOPHE OJIHHAKOBO OBLIN pacmpo-
CTpaHERH HA DPHMCEHAXT® TIpam)ansd i neperpunoss. Cojga 0THO-
CHTCA Bpamp. pPAXD Taks HA3HB. negotia bonae fidei, paxbe
crunyaamia (gponds ¢opum spondesne-spondeo), aRmeNTHIANIA,
o0gsaTeascTBa H3B HenpaBoNbpmaro oboramenia u HEROTOpHA
apyrul. B BAM® NPUMHEAETH PAXS MECTATYTOBH BEmIHATO MPABA,
kars-10: traditio, occupatio n xpyrig. Coorsbreryomis HOpPME
NOKOKTCA YACTHIO HA UPETOPCKUX's DANKTAXD, YACTHH0 HA OGH-
ya'h ¥ nuTepnperanloNBOf ABATENBHOCTH XOPHCIPYIEHNiN.

K® jus gentinm B® Goabe mmuporoM® cMHcID TpuymcIdICA
eme pAfb IPYrHXB HHCTHUTYTOBB, UCEJIOUATEJIBHO BB CHIY TOrO,
9T0 OXHOPOJHEE HHCTATYTH BCTpLYarTcA H BB APYrAXD Ipa-
BOBHXD CHCTeMAaX®: BB HTOMB CMHCIB roBOpuid HAOpP O ma-
trimonium juris gentium, manumissio juris gentium u T. 1. %).

[TpaxTuuecrkoe smaienie umbers ToaBRO Jus gentium BB
mepBoMs, Goxke 1beHoms cmmcab. OHO MOEETH OHTH OXapakTe-
pusOBaNO0 BB JBYXT CIOBAXB® KAKD DPHMCEOe OOMIEHMIEPCKOe
I1paB0 000DPOTA.

II. Jus civile u jus honorarium.

Oprers [Manusiants cabayomums o6pazoMs XapaKkTepu3yeTs
pasinuie Memxy jus civile u jus honoririum (xoropoe OHE
OTORIECTB1AETD CH jus praetorinm):

1) Cp. 06% atonMt Kriger, vi. cou, crp 42—45. Boxke rhemoe ciosoymo-
rpeGresie BMBerk e¢n Thwb, moRmpuMoMy, U Goxbe pamsee: ono Berpbuaerca
y#e y Ilnneponma, cm. Tam®s e crp 40, Harl wa, yg. cou, 1. 1 crp. 452.

) Cp. § 2,J. de just. et. j. 1, 2,1 5. D de just et. ). I, 1, u ap.



1. 7 D. de just. et. j. I, 1. Jus autem civile est, quod
ex legibus, plebiscitis, senatusconsultis, decretis principum,
auctoritate prudentium venit. § 1. Jus praeforium est, quod
praetores introduxerunt adjuvandi vel supplendi wvel corrigendi
Juris civilis gratia propter utilitatem publicam. Quod et lono-
rarium dicitur ad honorem praetorum sic nominatum.

Takuu® 00pasoMB, OHD CBOXHTH BTO pasindie KB PASIAYIN
BH OpraHaxb®, YCTAHOBUBIUX® T H Jpyria HOpME. BB uwacr-
HOCTH, NPETOPCKOE NPARO €CTh MWpPaB0, YCTAHOBIEHHOE mpe-
tropama. Buberd c¢» Thus OHP VRA3EBAETH M Ha Ha3HAUEHie
OPETOPCKEAro mpaBa: OBO mMBers IUBIB0 dYacThi0 00JErIMUTH
I0TB30BAHIC TEMH MIM WHBIMH AHCTHTYTAMHE NABAJBHATLO TPABA,
YacThi0 BOCHOXHATE TpoGBarl ero €o3jamieM® HOBHIXB HHCTHTY-
TOBF, 9ACTHI0 HCOPABATE HEJAOCTATEM E€T0 MyTEMB COOTBETCTBYIO-
meft MopuduEAmIE HAW Jake NOJHOE 3aMBEN OTREBIIAXED IIH-
BUIBHHXT HHCTATYTOBG HOBEIME, IIPETOPCEHMH.

Bs npuBezenmoit xaparrtepucrarb Ilanumians ma mporaxe-
Hin BBCROIBEAXE CTPOUERD YOOTpeGiadeTy mepmuns jus civile
65 060AKOMB CMBICATS, CHANAAL 6% OOLMAMUUCCKOMS, @& NONMOMS—
65 ucmopuweckoMs Bw pesyaprarh moayvaerca cmbmenie o00b-
HXD TOUEED 3pbHiA: ‘pasiunie MesCOy UUBUIBHIMEG U NPEMOp-
CKUME MPABOME (fopMysupyemca JOUMAMUNECKU, @ COOMMHOULEHIE
MENHCOY HUMU— UCOPULECCKU.

I'sficTBnTeIbHO, OPOTHBOWOJATAA OPETOPCROMY OPaBY KaKbD
OpaBy, HOKOOMEMYCA HA II0CTAHOBJIEHIAXE IpPeTopoB® (Oanme—
HA NPETOPCRHXB 3IUKTAXB), NABHIBNOE TpPaBo, llanuHiaHB Xa-
pakTepusyers nocrbIHee RAKE NPABO, OCHOBAHHOE HE TOJXBEOD
H3, 84KOHAXH M INIe0ACHATAXB, HO H HA CEHATYCEOHEYIbTAX®,
HMIEPATOPCEEXD II0CTAHOBIEHIAXD W pPeCcHoBgHpyIOme# abarers-
HOCT!I IODHCTOBB, CIOBOMB, OHB BMBErs BH BHIY IHBHIBHOE
TpaBO CBOEro codcTBeHHAro BpeMeHE. B® jmarrmnbiimems, ogsako,
ero Toura sphHiA MBRAETCA: rOBOpPA 0 IHBHALHOMT IPaBB Kaks
001 o0BerTh pedopuupyomell ABATEIBEOCTH NPETOPOBH, OHB
uMBeTs Bb By HE COBpPEMEHHOE eMY, & JpeBHee HapooHoe
MpaBo, OCHOBAHHOE HA HAPOJHEHXD 3aK0HAXD H O0HYAAXD M Ha
HETepupeTanionsoi abaTeasHOCTH JpeBReff, NPEHMMYIUIECTBEHHO
DOATAQHEAIBHON 0PHCIPYASHIIH.

910 BeobxoguMo wMbTe BB BHIY IIA YCTAHOBIEHIA mHpa-
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BHABHOW TOWRH 3pEHIA HA CYMHROCTH NPOTHBOMOIOEREHIA MERIY
IUBHIBHEIMB ¥ NPETOPCEAMT NPaBoME. BB wactHOCTH, HE00XO0-
IAMO IIOCTOAHHO NOMHHTB, YTO HH O Eakoil pedopymupyomed
1BATEIBHOCTH TPETOPOB® IO OTHOMEHI EP IUBHIBHOMY IIPaBy
HoBoft hopmMamiz, TaARds HA3HB. jus novum mim extraordinarium,
gopuyrupoparsoMy CeHATOMT H HMOEPATODAMH, HE MOTI0 OHTH
phum; Maxo Toro, 9TH HOBHe (ARTOPH BaKOHOZATEILCTBA, KARB
MBl BEIIe 3aMBTHIH, caMH JaBaJH IPETOPAMD YHKasadid ¥ HH-
CTPYENIH, Iperiarad HMB, HAID., BBOLUTH HOBEHE HCKH HIH BO3-
pamenid ODpuMBHEATEIPHO EB (OPMYIHDOBADHLIMB BB COOTBBT-
CTBYWI[AXD HMIOEPATOPCKHXD HIUKTAXD H CEHATYCKOHCYIBTAXD
HOBEIMT HauaJadMt '), Kb ToMy e, c¢o BpemMenw majamia edic-
tum perpetuum mwpu Iagpiarb sammrarsHad xbaTeasnocts mpe-
Toposs u BMberh ¢® Thut jazsmbimaa paspaborra cmemmfm-
JeCKH OPEeTOPCEaro mpasa BOOOmE NpPEEPAaTHIACE.

Ecan, vBus me memrbe, caMoe UPOTHBOMOIOKEHIE MERIY Iu-
BHIPENMB ® HOPETOPCEEMD TIPABOMB HE YTPATHIO H3BECTHATO
IPAETHIECEAT0 B3HAYEHIA He TOABEO k0 Bpemesd llampHiana,
(wupmems npu wumneparoplk Cemrmmim Cesepb), BO jame BO
Bpevena IOcrmniama, To 910 00BACEAETCA CBOEOOPASHHMEB Xapak-
TEpOMB peopMApPYIOmE# H BB YACTHOCTH KOPPEETOpHOM Aba-
TEILHOCTH IPETOPOBSs, IPOABIEHHOE WMT BB OTHOMEHIN JpeB-
HATO IUBHIBHAT0 TPaBa.

JBa0 BB TOMB, 9YTO HIpPETOPD CBOAMH DIHETAMH He MOI'b
popyarsHO OTMFHATH JpPEBNHXE HADOIHEXB SaKOHOBB H OOLI-
yaeBb, OHB MOI'h TOJBEO BPEMEHHO, HA CPOKB CBOeH caymeOHOH
rbarerpsocTH, ue NPEMBHArE MOJIEEAMMUIE HOPME, BB CaIydabh
KOJJH3IH HXB CB ero COOCTBEERHMH 3JHETAIPHEIMH HODMaMH.

Taxnus o0pasoms, GOPMAIBPHO DOPME IHBHIBHALO NPABA H
coorsBTCTBYIOMie HHCTHTYTH COXDAHANTH MONHYO CHIY. IJBE-
TaJIbHAA JBATEIBHOCTS UPETOPOBT® NIPHBOJHAA JAAMIB KB TOMY,
YTO H& PALY ¢Bb HEMH CEJIAJIHBAJIACH BTOpad, JOMOJHAIMAL HXE
M EOHEYPDHPYIOmAf C€B HAMA CHCTEMa HOPMB H MHCTHTYTOBE
npeTopcraro mpasa. Mauxo Ttoro, (opMalibEO BTO TIPETOPCROE
MPaB0 HE CYHTAIOCH Jaike NpaBoM® Stricto sensu; ero UHCTH-
TYTH NPOTHBOTMOJATAINCH HHCTHTYTAMB IHBUIBHATO TNPaBa KART

1) Cp. Bume § 11, ITII. Karlowa, yk. cou. ctp 628
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HHCTHTYTH, KOTOphie HMMEwr® cniy, valent per praetoris tuitio-
nem, non ipso jure '). B 3TOMT oTHOmeRiM 1ame KojEdHEa-
uia nperopcraro mnpasa npH I'agpiapd nuvero mHe usmbunia.
Taxs, evie IOcrunian® BB CBOEXE HWHCTHTYLIAXD MO MOBOLY
nperopcraro macrbgosania rosopurs: § 2 J. de bon. poss. 3, 9:
QQuos autem praetor solus wocat ad lhereditatem, heredes qui-
dem ipso jure non fiunt (nam praetor heredes facere non
potest: per legem enim tantum vel similem juris constitutionem
heredes fiunt, veluti per senatusconsultum et constitutiones
principales): sed cum eis praetor dat bonorum possessionem,
loco heredum constituuntur et vocantur bonorum possessores.

IIpaxTuyecku 910 COCYULECTROBARIE IBYXD NPABOBHXB CHCTEMD
Ch PAZOMD TAPAJJIEIBHEXD HWHCTHATYTOBD JAABAJI0 3aHATEPECOBANI-
HEMT JIA0aMP BH 0BI0MB pAfE CAYYaeR® 603MONCHOCIL 6b60pa
MERJY MHCTHTYTAMH IIUBRJIBHALO W IPETOPCEAr0 INpaBa: TAKS,
puMCElff rpamIaHERTD MOrB upiodpbery Ha res mancipi wanm nu-
BHIBHOE OpaBo COOCTBEHHOCTH per mancipationem, HIH TIPeTOP-
ckoe in bonis esse, per traditionem; Tak®s TOTH, BB .Ju0bB Eo-
TOparo COBOAJAIH NPEINONOMKEHIA INHBAIBHATO H IHPETOPCKATO
sacabzrura, Mors npio6pbern nmemapEyio hereditas ma ocHo-
BAHIM 9YACTHAUO BOJEN3bBABIEHIA, WIW HCIPOCHTH Y mperTopa bo-
norum possessionem, u T. 1.

Bs cayuab kornmsiu nperopckoe mpaBo Ha OpakTEEE BCerja
0paJo BepX® HALH IABHIBEEIMT NPaBoME (mpemHeil (opmaxnin),
€CAM TOJBKO TIPETOPH CAMB He YCTAHOBHAB HA 3TOTH CYETh
OTpaHMYNTEIbHEXD Or0BOPOKT BB pANETL (Kax® 210 Mybao mEero,
HAMD., Bb CAYYadXHh Takd Ha3 bonorum possessio sine re).

TaroB0 mparTHYeCKoe COOTHONIERie MemRAY UUBHIBHLHMD H
IPeTOPCKEMD mpaBoME eme Bh lOcTuniamoBcEoMT npash 2).

Br s3ariwouenie oztaerca 3aMbrurh, 94TO TPOTHBOMOIOHEEHiE

) Cp.,, mamp, 1 1 § 5 D. quod falso tutore 27, 6

7} B® gacreoctu, eme upn HcTimiand coxpaHuiaca napalleTlsMb UNBHIb-
BHXB Il NPETOPCKIX® UACTHTYTOBTL BL cfept nHacibicreennaro npasa. Bs apy-
rix’es o61acTax® vacrHaro mpasa IOcrunmiass Bechma nocoxbiicrBoBalt ympasi-
HEHiD 3TOr0 NMAPALIelIH3MA: IOCTATOYHO BCTOMEHTE Yupasimenie ocobull KBH-
puTcEofl cOOCTBEBHOCTY, CIiAHie KBHPHTCEAro I NPETOPCKATO JIABHOCTHATO
nprobpbrenid, yHuaromenie oco6HXD WIBTILEEXS dJopys npiobplbrenia cep-
BITYTOBD: BDb pe3viprard ynpasjmeria mancipatio i in jure cessio. 1 T 1.

L
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MEeHIY [OUBUJBHHEIMD H MPETOPCRAMD ODPABOMB He COBIAJAETH CBH
npOTHBONOJNOREeHieMs Memiy jus civile u jus gentium (s Tex-
HHYECKOMD CMEICTE).

a) Cp ojmoff ¢TOpPOHH, IPETOPCKOE MPABO HA PAJY CH HHCTH-
TYTAMH, PACIPOCTPAHAONIHMHACA OJHHAKOBO LA PHMCEHXD Tpaik-
Zans 4 HA MEePerpuHOBH, CO31aJ0 H PAAD HHECTHTYTOBD, HUMEBIIAXT
OTHOIIEBi€ TOJBEO KB Cives.

Croza oTmocuTesa mpesmje Bcero W TIABHEIMB 00pasoMB Ipe-
Topckoe mpaso Hacabiosamia 2). B® arnxt mperbiaxs mperop-
CLoe IpaBo, 0YEBHIHO, HE COBHAJAETH CH jus gentiam.

b) Cs xpyro#t cropoHu, RBEOTODHE HHCTHTYTH juris gen-
tium BosHUEIHM BHAa moyrb o0Lvan U @HTepuperamionBoit abaA-
TEJIbHOCTH IOPHCIPY/ICHIiA, T.-€. B BHPA0OTED UXs NpUHATI Yda-
crie muBAABHONPaBOBHE (pakTopH. C0fa OTHOCATCA, HAIP., HCKH
M3h HesanoHHAr0 o000ralmenif, pacOpoCTpaHeHie CTHOYJIANIX H
safima BD (opyE mutuum Ha OTHOmMERIA MEE]IY NEperpuHAMH,
HoT. I °)

OTH HHCTHTYTH BE IPOTHBONOJIOARHOCTH WHCTATYTAMB IIpe-
TOPCKAr0 NpaBa TaKke IPAYRCIAINCH EB MBCTUTYTAMB JUris
civilis. Ha nepBmii B3riags moaysaerca Kakd OyITO HecooOpas-
HOCTh: 048I U T 7Re MHCTHTYTH 0JHOBPeMeHHO (BB KadecTsb HECTH-
TYTOBB juris gentium) mpoTHBOIOJATAITCA MHCTATYTAMT I[HBAJb-
Haro mpasa, u Bubcrs c¢» Thun (BB EavecTBS MHCTHTYTOBB,
NOKOIILMXCA He Ha DOCTAHOBIEH1AXDH Iperopa, a Ha o0mual u
WETEPOpPETAIiH IOPHCTOBS) NIPHUHCIANTCA Eb HOCTATYTAMD IABHIb-
naro upasa. O0pAcCHAETCA 9T0, KOHEYHO, ONATH-TAEH PA3IHYHEMD
C.10BOYIOTpedIeHIeMD PUMCEHXT IOPHCTOBS; jus civile BB mpoTuso-
IOJ0AKHOCTE jus honorarium ecrp nomatie doxbe muporoe, TAR®
Kakb OHO O0BMMAETs CB T0YEH 3pBEIA PHAMCEUXD IOPHCTOBH
HODMEI, BOSHHKIIIA DOMHMO NpeTopa bGesomuocumenvno ks cepm
dmilcmeia uzs , TOTAA EAEB jus civile BB IPOTHROMOI0EHOCTH
jus gentium oOEMMaeT® TOJBEO TH HODMH, BOBERHEMIA WOMHMO
y4acTid mpeTopa, EOTOPHA KacaloTCA OJHHXBH TOJIBRO PHMCEHXS
TpamIaHE.

— e —— A . —

%) OrnocureasHo APYyruxs uHCeraTYTOBH cM. Karlowa, yk.cow., 1.1, eTp 469.
') Cp Kruger, yE 0T, crp. 44.



I'TABA 1II.

[lpaBo Bb CY6HEKTUBHOMD CMbICA.

(Y9emie 0 OPUINICCKHXD OTHOMEHIAXE I IOPUANYECKNXE MHCTHUTYTAXD).

[loapazabaenie I. sHusHeHHBIsI OTHOUIEHIS.
§ 15.
O6miit amaxns® HHSHEHHHIXD OTHONIEHId !).

Bcee cosperennoe ydemie O IOPHIHYECEHXD OTHONIEHIAXD H
cy0BEKTHBHEIX NPABAXB HACKBO3b NPOHHEHYTO cMEmenieMB KOH-
EPETHHXD OTHOLIERI ¥ HpPaBB CB COOTBBTCTBYIOMMMH alCTpanT-
HEMP THmaMd. Jro odbAcHAeTCH, (TAKD He KaKb H HEYIOBIETBO-
pETEIBHAA IIOCTAHOBEA YUEHiA 0 IOPUIMYECKHXT HOPMAXSD), MOJI-
HEIMD MCEODHDPOBAHIEMB HCXOJHAr0, OCHOBHOTO HOHATIA /KH3HEH-
garo orHomenid. Ha meM® MH Temeps ¥ 0CTaHOBHMMCA.

Mu yixe sambranu, 9ro conlaibEad WHSHL HENOCPELCTBEHHO
npoAB1geTcA BH OessoHeyHoM® pArbk BBYRO cuBHAKNMUXCA KOH-
EDETHHXT OTHOIEHill, BB KOTOPHA JIOJU BCTYOAKTBH IAPYIB CBH
IPYrOM® H CBb OKDYXKAMIAMH NXB IpefuMeTaMn BHBIIHATO MIpa.

1) Haggoe Taroe Mu3HEHHOE OTHOMERIe, BB OTIEIRHOCTH
B3ATOE, MORerTs OHTH 0XapakTepH30BAHO, NpERIe BCEr0, EAKD

) Ca. mow OCHOBH YueHiA o opumngeckoil cubar®, =. I, crp. 40 u exr.—
OcrarepBad JETepATYpa STOTO BOUPOCA COBePHIEHHO He kacaercd. Bm nutmpo-
BaHHOH REHrE colepmaEie HHSHCHHHXTD OTHOWEHIH GOPMYINPOBARO CINLILOMT
OXHOCTOPOHHE, TAR® KAKH NPHHEATEL BO BHHMAaHie TOIJFKO OTHOWIEHIA, BHPA-
FAWmiacd Bb 1BATEIPHOCTA, Hampabliewmolt Ha TOoTH 1WIM mHONl pearnnmil,
dusuveckeii 3dPerTs, TOTIA KAKT, 3TO TOILKO OJHA II3% BO3MOKHBIXD KOMOH-
nHamil. HacroAamee usiomeHie BL 3TOMD OTHOIIEHIH MHTAETCA BHeCTH Hen(Xo-
INMELA IOIPABER 1 JONOJHEHIA.



nspbeTHOE, CIenu(UUECKEOe OMHOULEHIE COCYULECMBOBAHIA MEEIY
JAHERMD CYOBERTOMD (BaIH JABEHEMA CYOBERTAMO) H JAHHHMB
00BeRTOMD (MIM JAHHEMH o0BekTamu). JT0 HecoMHBHEEO mepsuil
IPHBHAKD, KOTOPHiT poIl®eH® OHTHP HAJUOO, NIA TOTO, ITOOH
MOA&HO OHJIO IOBOPHTH 0 peasvHoms ormoumenin. JBiicraurensno,
¢t 1hMp, 9ro Omuao, A0 wero yxe HBTH, Eak®s H ¢b TBMB, 9TO
0yzers, HO 9ero eme HBTEH, MH MOKEMB BCTYNATH BB OTHOIIE-
Hif JUIIP MECJIEHHO, BB HALUIEMD UPEJCTABIEHiH, HO HHEAKD He
peaxsHo, 8% xbitcrsmTesasmoctd 1.

JIeMEHTAMH EKAaRJIATO LOHEPETHATO RH3HEHHATO OTHOLIEHId
ABAAIOTCA: FAHHMA cYOReRT® (MaIu JaHEHE CYOBERTH), JAHHHN
00BeRTS (MIM JaBHBE O0BERTH) W H3BBCTHOE MPOCTPAHCTBEHHOE
cooimomenie Memxpy Buma. Cy0verramMu MOryTs 6MTh OTXBIBHEA
JHOQ MIH CPYIOH JUOB, 00BERTAMH—EARD JHIA, TAKE H Apyrie
npejiMers BEBNIEATO MIpa; BB YaCTHOCTH, O0BEKTOMT IO OTHO-
IERil0 KB JAHHOMY JHIY KAED CIORHOMY NCHXO(H3HIECKOMY
EIWHCTBY MOKETH ABHTECA €ro COOCTBEHHAA JUTHOCTH °).

Ormomenia MOTYyTs OBTh mId Nperodawyia (caydaiinaa BeTphua
ma yaunb, kpaTroBpeMeEHOe mochmerie jrammEaro wmbcra H T. 1)
HIH Jaumesvuvld  (OPOJOJIBUTEILHOE Tpe0HBaHle BB OJHOMB H
ToMB e MEBerh, mpoxoxmmTexsHOoe 00WMeRie ¢B OIEAMA M TEMH
ke JanaMA H 7. 1.). JIATeisHHA OTHOMIEHIA ME HHAYE HA3H-
Ba€Mb COCTOAHIAMY.

Bampo Tamae WMBTH BB BuIy, 9TO OTHOIIEHIA MOIYTDH BO3-
HUEBYTh JAG0 10 BOXB BaMATEPECOBAHFHXD JANG (COeiMHEHie
HBCROJBEAXT JHOB JI4 JOCTHEeHIA EKakoli-mmlyrs wham, opn-
cBoemie Rakof-mu0ylb BemH W T. I.), Ju00 IOMHMO YUACTiA

Y}y Dromy me uporuBopBYuTH TOTH (AKTH, 4YTO ME cBoell nbaTearHOCTHIO
MOMEMD MOATOTOBHTE MOYBY X8 6yAymaro,—mbo IOCTITAETCA 3TO BCE Re BO3-
rhficteiens Ha HacTOAmEe, HA N@AUUHGE ODBEKTHL, HA TO, YTO COCHUECMEYCING
Ch TAHHEIME cy0BeETOMT BE IaHHOe BpeMa. He mporuBopbd4uTE CRA3AHHOMY
i TOTs $GaKTs, YT0 TO, 4r0 uMbIo mEero BB mpomepmeMs, MOXETE 0KASATEH
BllAHIe Ha HacToAmee H Oyaymee, 00 3TO BO3MOMHO IWIE IOCTOIBKY, IO-
CROIBKY (He caMbld oTHomeHis, wwBBmix wmBero BB npomermems H Ge3Bo3-
BPATHO NCYEIHYBIUiA, 4) Pe3yIB1aTH, OCTABIIIECH OT'F NPOLWEIMATO, IPOLOIKAITE
OBITH HAXNO, T-. HMBIOTH XapakTepd 3IEMEHTOR® HACTOANIAIO M 3BEHTYAIBHO
Oyayuaro.

7 Cu. aume, § 16.



got nxp (BB cHAy (ParTa PORIEHIA, IOCTABIEHIA RAKOU-mu-
OYIb BemE BO BpeMA OTCYTCTBIA Juma, o T. X, H T. I.).

2) OrgbiasHEg OTHOmMEHIA EB JAHUEME OOBEKTAMB HEIO-
CPeJCTBEeHHO BHpakarcd BOBEE BB usrbcTHOME, coemmfuge-
CROMB 7N06€0enit 3AWHTEPeCOBAHNHXTD JHIB: IOBEJeHie JIRUD
onpexbagers codepycanie OTHOUIEHIA EB OOBERTY H  CJIYMRHTE
Buberd B TBMB  MOMEHTOMB, UHOUSUOYAIUPUPYOULUMS TAHHOE
OTHOIDEeHle, TPHAAIILMME eNy crmenu(uueckiii Xapaxreps.

[ToBegenie 3amETEPECOBAHHEXD JHIND [0 OTHOIIEHII KB JaH-
HOMY O0BERTy, HWAM HHAYE T[OBOPA, COJEpAAHIe KOHEPETHHXD
OTHOMEHI# 00YCJIOBIWBAETCA YACTHH OOFEKTHBHEIMH, YaCTHIO
CYOTeKTHBHEEINA MoMeHTaM#. KRB 9HCIY OGBEKTHBHEIXE MOMEH-
TOBD OTHOCHTCA TO HIM HHOE DOPOCTPANCIBEHHOE COOTHONIEeHie
MeA1Y AAHEHMH CYOBERTAMH ¥ O0BERTAMH, OTCYTCTBie IPOTHBO-
1BitcTBiA €O CTOPOHH TPETHAXH .JIHNGB, TH HIM MHLIA KOHR]DET-
HHSA 0CO0EHHOCTH CAMHX% O0BEETOBE.

Tags, mepbermma abiicrsia {mamp., crosecHoe cooluenie
Yero-1a00 EOMY-TH00, OPHEOCHOBEeHie RE'b JaHHEOH Bemm u T. 1),
MPeLnoJaraoTs COBEPIIEEHO onperbieEroe OTHOIIERIe TPOCTPAH-
CTBEHHOH 01A30CTH MeRIY JAHHEMH CYOBEKTAMH W OO0BEKTAMH;
apyria (mamp., mozmATie TARENOH Beuu) TPeOYOTH Y9IACTIMA
nBiaro para JIMme; cosepmenie u3BBECTHHXT pbitcTBifi BOZMOAMTO
TOIBKO 1O OTHOWENil Eb ompexbienosms ofBeETamMs (Halp.,
Moab30BaHie Bempblo BB KauecTss namm), m T. I, W T. J.
CyOBeKTHBELIME MOMEHTOMD CIYERHTD XapakTeph U CTeneHb HHTe-
peca, EOTODPHE B0O30YAJIAITH JaBHEE O0BEKTH Y TAHHHXSE JHIB,

B® uacTtEOCTH, TOBeJeHie JARHEHXB CYOBEKTOBH IO OTHO-
IMeHi Kb JABEHMD O0BERTAMB MOEETH OHTE JAH00 JHCTO HAC-
cusnoe, aubo axmuenoe, IlaccuBrOe TOBejewie BHPAKAETCA BB
orcyrereia onperbiensoft xBATEIPHOCTHE MO OTHOIIEHI KD AAH-
HOMY O00BEETY, Bb moasoi wagnfpepeunrsocTn, G€3y4acTHOCTH KB
meny (mamp., Jofm MO0aua CHIATH BB paronk, BB mpieMHOHE
ROMBATE y Bpaua u T. U., COBEPHIEHHO UTHOPUPYA APYI'S APYra;
9e10BBES DPOXOJUTE MMMO JaHHOH BEmM HAM CTOMTH DPALOMB
ch Heilf, He ofpamasd HA Hee HHUKAKOT0 BHAMARIA, H T. I.,
H T X)

Taroe wapuddepenTnoe orHOmEnie MOmers OHTH BH3BAHO
aa6o TEMB, 4TO OTHOIMEDIEe KB JAHHOMY O00BEKTY BORCe He CO-



3HAeTCd, OHB He 3ambgaerca, ambo TEMB, 9TO JABHEE 00BEETH
Be NpeJCTABIAETD NI CYOBEKTa HHEAROr0 mETepeca, ando ThMT.
YTO, HECMOTPA HA HAJIWYHOCTH TOTO WIHM HEOrO MHTEpeca, Cy0BeETs
09eMY-IM00 CYHTAETH HEBO3MOMRHIIMD KA HEyI00HHME OKasbl -
BATh Raroe-I1800 Bo3xbitcTeie 14 00BEETD

ARTHBHOE NOBejJeHIe NPOABIAETCA BB TOH W.IM WHOR Omwa-
MeWHOCMY JABBHXB JUNB I0 OTHOINEHIIO EP JAHOHMT 00Bel-
taMs. BeArag JBATEIBHOCTE XAPARTEPUIYETCA PO3YIMRANIOMS,
B ROTOpHI OHa uampasidercd ). Bw wacrmocrs, pBarteabuocti
MOEeTs OpTh nampaBIesa anlo na jJocTHmeHie uspbeTnaro 7¢u-
auveckaro ahderra (Hamp., A COBEPUAN EAPTHHY W.JIU KPACHBHI]
BHIB, CAYLIAK ONEPY HJIH KOHLEPTH, PASrOBAPHBAN CB KEMD-
ard0, ©WIW BOCOHTHBA0D KOro-Indo — yrpbmremieMs RE HEMD
u3BBCTHHX®B 4yBCTBH, MHCieldl, smeaami, ¥ T. 1., ¥ T x.), aulo
Ba gocrumenie usuuecxaro sdderra, (Baup., 4 HONY THRECTD,
nepejal Bempb, KATAOCh BEPXOMD, BMB EKagryro-BEnlyIp momy,
TOOAK TeYs W T. L., H T. I ).

Coorpbrersyromia rblicrsian MOrYyTH OpeicTaBIATh BB CBOeil
COBORYIHOCTE JHG0 e0uMbif PAJE KOODPIUHUDPOBAHHHXE MEKAY
cobow pbicreift, 001equnenAHXB 00mEOCTEI0 3(derTa, Ha EOTOPHIL
onu pchk svbBerd mampasiesn (mamp., mobsika BB Tearps, NO-
KYOEA KUNTH, OTHPABIAEHIE TEIETPAMME U T. X ), Au00 CIATAIOTCA
A3H HWCKOXVKULE, NEPLOOULECKYU NOBMOPAWUWULCE PAO0Ss EOODPIH-
HHPOBAHHHXH MemIY cofoo jnbitcTsiff (mamp., drtemie Rypca
JeEnif#, moBTOpHOEe IpejcTaBienie Earo#-HulyZp HbECH, BCARAM
BooOme mnpodeccionansEas IBATEIBHOCTD).

Bo3Mom&HO B nonepeMmHHOE COvemaHic (Pu3MIECEAXH H TCH-
XMYeCKHXD fPerToBs, HIM PASIAYELIXD (PUSHYECKHUX'B, HIA Pas-
JIAYHHXD OCHAXHYECEHXD 3P(JeRTOBT, HIM Ja®e aRTHBHATO H 1ac-
CUBHAr0 MOBEIEHIA WO OTHOWEHI0 Kb JAHHOMY OO0BEETy, 910
IpejnoIaraeTs, EOHEYHO, (TAE® Me Eakb H UepiogHiecEoe Io-
BTOpenie OXHOpOAmHX® AbHcTBil), TinTersENil XapakTeps OTHO-
meHid, W14, WHAYe TOBOPA, coxXpanenie JaHBAr0 OOGBEKTHBHAL(
codeTaBisl NOJIERAIMHXD BIEMEHTOBE® BB TedeHle Ooake wan
mesbe mpopoaEMTeIbHAr0 BpeMmenu. Tam®, mamp., MOe OTHOmIE-
Hie Kb JaHHOH EHATE BupamaerTcad monepeMBHHO BB TOMB, uToO

1) Cym. mow OcnoBsr yyenia o wopuiuyeckoit eabaxth, I, crp. 209—210, 214.



A ee UHTA H MONB3YWCHE €10 BF KauecTRS mpeccs-mamee (co-
yeragie memxuueckaro ¥ (puswueckaro sdderTa); Moe OTHOLIEHIE
Kb JAHHOH JOMAJH BHPAKAETCA INOmepeMBHHO BB TOMB, 4TO A
passbsma0 Ha Hell BepXOM® M BORY Ha Hell gpopa (coueramie
PAsIMYHHXE (PH3MIECKEXD 3((EKTOBB); MOe OTHOUIEHIe Kb JAH-
HOMY 4YesoBBRy BHpamaercd momepeMBHHO BB TOMB, 4YTO A Cb
HUMD pasrOBapuBal0 M UYHTA0 €My BCIYXE (coueradie pasimy-
HHXD MCUXMICCKHXD HP(EKTOBH); MOe OTHOIIEHIe KB JABHOMY
KaMellky Bepamaerca monepeMbHHO BB TOMB, ur0 A €ro ImoJ-
0mparo ¥ omars Opocato (coyeramie AKTNBHATO I NACCHBHACV
moBeJeH1q).

3) B saBucmMocTH 0T 9MCAA VIACTBYOUWHXSH AL II Xa-
parTepa HXb JBATENBHOCTH OTHOIIEHIH MOTYTH OLITB NPOCMBIA,
NPOABIA0OMiACA BB ABATEIPHOCTH OJHOr0 JHIA 110 OTHOUICHIIO EB
JRHHOMY O00BeRTY (4 mamy B8eMmlio, 4ATal0 EHATY, 1 T, 1.), O
C.L02CHBIA, CRJIAIEIBAIOUIACA M3B DA BerpbuuuX® ormomremtit,
NPOABIAINAXCA BB OIHOBPEMeHHOH man momepembrnoil 1barTeis-
HOCTH TECKOABREXD JHIG OTHOCHTEIPHO JAHHEIXH O0BERTOBE.

Bs wacrrocrs, Becrpbumas gbaTeIpHOCTH BTHXD HBCKOIBEHXE
IANG MOBETEH OHTb HIH KOMOUHUPOGUHHOW, COTIACOBABHON MeinLy
¢00010, BanpaBIeHHOH HA I0CTHEEHIE RAEOr0-HHOYAL 00uiii0 pe-
3yabTaTa (Hamp., HA NOAIepHKAHlIe pPaAsrOBOpa, HA TAHIL, HA
BOCIIMTAHIEe, Ha COOpPYV/EEHie mim Jocrapieunie dero-Iudo u T. I.,
H T ), WIH CAMOCHOAMEAbHO, He3aBHCAMOH APYIBs OTBH IPYLa
(gamp., ABa Juga OJHOBPEMEHHO CJAYINAIOTH MY3HEY, PascMaTpH-
BAKOTH WIH KONHMDPYIOTH EAPTHEY, BAYTH BF OJHOM® Barosb u
T. f.; ABa auma momepeMbBrHO 00palaTHBaKT® HE3ABHCHMO APYIE
0TH Jpyra JQEHHHA YYaCTOK® B3€MiH, MomepeMBHHO YHTAKTH
RHULY, ¥ 7. 1.). Bs uepsoms ciysabs me uvbems gbio c¢s
COUHDIMS CIOMHHMD OTHOIIEHIEMB, CIATAIOIIHMCA H3B PALA CBA-
BAHHEXD MEEILY C€000I0, 00yCIOBIAMBAIOIMAXD FPYI'B Apyra BeTphu-
HEXB OTHOUIEHift OTTBIPHHXT YIACTHHEOBD Kb JAHHEIMG O0BEE-
TaMBb, ROTOPHA ABIAITCA DIEMEHTAMH CJIOKEHACO OTHOLIEHIA; BO
BTOpOME cayyab MEl umBeM® COCMAGHOE OTHOMEHIE, cIaraiouieeca
W35 DPAJA CAMOCTOATENBHHXD, HE3ABACHAMHXB APYIH OTH JIPYra
BCTPBYEHXS OTHOmMERIH OTIBIBHNXD YYACTHHEORE.

Br cayuaaxs EoMOMHHDPOBaEHOH jIBATEIsHOCTH IBATEIBHOCTDH
OTJBIPHHXD YYaCTHHEOBE MOMKETs OHTb I100 00HOPOOHOU (1Ba,



auna BMbBers Tamyrs Gpesmo, subert pasroBapmsarors HT. I.),
b0 pasnopodnol (ONEHED HANPABAAETH, APYroff WCOOIAHAETS,
OIMEB 00yIaeTh—JIPYyroit yuurcd).

IIpr stomt rar®s o0wmili adderTs, BHa EOTOpHI HAIpPaBIEHS
copwkberaaa pbarersEocTs BCBXT YUACTHHEOBB, TaKb M coe-
niaJgbEsie 3@PEKTH, Ba EOTOpEHeE HanpaBIeEs OrABisEmA pbi-
CTBiA, MOTYTH OHTh HIH (pH3AYECKie, AIH OCHXHYECEie, HIH TO-
nepevbrro ™8 m gpyrie. Taxs, mamp., oxsu u T1h me auna
Y9aCrBYOTH BB JaHHOE BpeMda — 8% NOCTpoitrd xoMma, BB Apy-
roe — BB WOCTPOiEE meprBn (pasiuuase nmomepeMBHAO KOHEY-
BHe 3(@PerTH); TaR®, yIacTsya cosmBerro BB mocTpofird xoma,
ogEH (cTpouTeIH, HHKEHEDH) COCTABIANTS WJIAHE, PYEOBOXATE
IPyruMH, IalTE BEMP 00BACHEHIA ® YVEasamia; Jpyrie (xameH-
IIUEH, TUIOTHEEE ¥ T. [I.), CIBIyZ HXB YKasaBiAMB, RIALYTH
{yEIavMenTs, BHBOZATE CTEHE, @ T. I., 0. T. X. (pasImugEse cre-
miaapELe PPherTE).

Y10 macaercd CaMOCTOATEIbHONH ABATEIPHOCTH HBCEOIBEHXD
IAN's BH OTHOWIEHIH OZHUXT H THXT Ee O00HEKTOBS, TO OHA MO-
®KeTh OHTH CosMmemumolii mam Hecosmmemumor. Copwberumas
1BATEIFHOCTE MOEETD OHTb WIH NAPAAACAVHAR, HALPABICHBAA
HA OJHOBDEMEEHO JOCTHRHMEE pesyJbTaTH (Hamp., BBCEOIBEO
JANT BMBCTE CIYVMAXWTH MY3HEY, pPA3CMATPHBAKTE KAPTHHY,
$2yTH BL Barowh; uam OZUEs NOETE, APYrol CIymAeTs ero, u T. 1.),
HIE MONEPEMIHHAA, HATPABICHHAA HA PE3yIBTATH, IOCTHRHMEE
IAIIE PASHOBpPeMeHHO (HANp., ABa JANA NOmepeMBHAO YHTAOTH
EHAT'Y, A4 HonepeMBHEAO IOIB3YI0TCA BEPXOBOK JOMALBI0, H T. X.).
Hecorwbcrumas pbATEIPHOCTS BHPAm®AETCA BB OLHOBPEMEHHOMS
npecabroBaBid Pe3yIbTATORS, OJHOBPEMEERO HETOCTHEUMEXD (1B
JUO2 OXHOBPEMEHHO XOTATH cbherh HA OXEO H TO Ke MBCTO,
OXHOBDPEMEHHO 00pataTHBATh IAHAKT YIACTOKD 3EMIA A T. A, HT. 1.).
CooTBBTCTBEHHO € HTHAMB MH PasIMIaeMb COBMBCTHMEA ® He-
cosmberamug BeTpBuARA OTHOmMeEHIS.

IToxsoza HTOrH CEA3aHHOMY, MH MOKEMH KOHCTATHPOBATS,
9T0 Crenems 0oapme# miIm MeBhmedl CIORBOCTH KOHRPETHHXB
AKHSHEHHHXT OTHOIIEHi#f 3aBHCATH OTF OOJBIIATO H.IH MEHHINATO
9HCIa CYObeETOB® W 00BEKTOBB, Ch OJHOE CTOPOEN, H OTH Xa-
paETepa # o0peMa ABATEIPHOCTH HEPBHXE IO OTHOMEHID EO
BTOPBIMB, B JAPyroii cropors. Bb 3aBHCAMOCTH OTH HTOTQ MH

7
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pasanyaeMs OTHOIEHIA NPOCTHA H CIOKHRA, CRIATEBAIONO[IACA
u3D pPAJa BCTPBUHHXD OTHOIIEHiH, ¢b mOApasibieHieMB BTOPHXB
HA OTHOINEH1A ROMOGEEADOBAHHEA M CAMOCTOATEIbHHA; mocybrmid
MOryTh CHTH COBMBCTHME HIH HeCOBMBCTHME.

OueBupno, ubus cromube jJaHANA OTHOmMEHRIZ, ¥BMEB Goxsme
BH UACTHOCTH UYHCIO0 VYACTHHEOBE BB HHUXB, TBMB Tpyaabe, ¢®
OXHO# CTOpPOHE!, YCTAHOBHTH HXB, JOOHTBCA HALIERAIATO CO-
OTHOWeRIA MeA/Ay BChMH sxeMenTaMH OYAYMATO OTHOUIEHIA; A1
ATOT0 MOMETd moTpedoBaThcd WBABE PAXE MOATOTHTEIBHEXE
MEBEDD ¥ CHOIIEHi#, KOTOpLIA BB CBOK OdYepelb BELIMBAIOTCA BB
onperbIeHANA OTHOWIEHIA; HADpP., YTOOH IOJIYYUTH BO3MOKHOCTH
IOJIB30BATHCA BEMbI0, HAXOTAMECA BB PYEAXD ¥ APyroro, RaIL0
OpeIBAPHTEIbHO OTHPABHTHCA KD OyIyMeEMY KOHTDATEHTY HIH
BEI3BATh €r0 KB cebb, meperoBOPETE CH HEAMT, NPUITH EB COTIA-
MEeHil0 Cb HUMF OTHOCHTEIbHO NORYORM HIM HafimMa Belmm, U T. JI.;
9T00K DOJYYHTH Eakoe-EHOYEb MbBero, TOme Ttpedyerca uhasiit
pPALEH XJIOMOTDH; YTOOH 3apPYUMTHCA IOMOMBIO EOLO-1M00, HYMEHO
rofurecd 0TH Hero coorBBrerByHomaro odbmasiz, # T. x. Ha
9TOMT TOCTPOEHO Pasimdie MEHIY NO0010MOBUMEILHLIMU HIH YCTA-
HOBHTEJBHHMHA OTHOINEHIAMA ¥ OKOHUQMEAbHbIMY OTHOUWICHIAMH.

Cp apyroft cropoEH, 9bMB caomEBe JaHEHA OTHOMIEHId,
gbMp Goxpmiff RpPYrs JUOE OHE 3aTPOrUBalOTB, Thwr cropbe
BOSMOKHE KOH(IMETH CB APYraMu aunamd. B ¢BA3H €5 HTHUMB
HA DAY Ch IEPBOHAYANBHEIMY HIH KOPEHRWMYU OTHOIDEHIAMA R
00BEKTaMB I0J530BAHIA BOSHHEAITE O0COOHA NUOABOTHLIA HII
GCHOMOLAMEAYHDIA OTHOMICHIA ME®IY 3aHETEPECOBAHHEIME JUTAMH.
Ha HEux® Bam® HY®EHO 0CTaBOBUTBCA Oanme.

§ 16.
KopeHEKS H BCIOMOraTeIbHEIA OTHONEHid ‘).

1) Hpocrbiimee mo waCIy COCTABHHXT BIEMEHTOBH AKH3HEH-
HOe OTHOIIEHIe eCTh OTHOIEHie JaHHATO JALA BB EAYeCTBE Cydb-
eRTA KB COOCTBeHHOH# JIMYHOCTHE BDH EavyecTsh o0verra. OHO BH-

1) Cu. Mow ocHOBEL, I, cTp. 43 W CIL, I M0%0 CTATHL: IOPHIINYECEOE OTHO-
menie 1 cy0BeETHBHOE mpaBo BB <R M. I0., 1897 r. kum, IV



pam®aeTcd BB IMOJI530BAHIH COOCTBEHHEIMT OPTaHESMOMSB H OTIB.Ib-
HHMH 9YaCTAMH ero Al JocTuaeHld TEXT HIm MHHXSB pesyrs-
TATOBB; HAIp., & BB EadecTss cyOwerra craBio cedb mnbisio
nepefiTH ®3® 07BOr0 MBCTA BB APYroe, — A IOJIB3YIOCH CBOUMD
OpPraEd3MOME, BB JYACTHOCTH CBOMMH HOTAMH, EaED CPEICTBOMD
I1d JOCTHEeHiA 9T0# mbBim; a4 BB EKadecTBB Cy0BeETa CTABIN
ce0b 1mbario H3ydnTh KaKOE-HUOY b ABJIEHIE,—d TOAB3YICH OOATH-
TAEH 00010, BB 4YACTHOCTH CBOMMH OpraHaMH YyBCIBB, Kakb
CpeicTEaMu A JOCTH/Remia sro# mwhiu, m T. 1. *). D70 OTHO-
menle, caMo mo ce0’B B3ATOE, €CTH YUCTO OOHOCMOPOHHEEC BB TOMB
cusicaB, uto 00BeMB BOSKBitCcTBIA HA 00BEETH BCerBI0 3aBHCHTH
OTh CcVOBeKTa.

Taroit me OJXHOCTOPOHHIE XapakTeps HOCHTE OTHOMEHie
TaHBAr0 cy0BerRTa KB THMT HIN WHHME OperMeraMs BEBII-
HATO Mipa, H& KOTOpPHe HBTH IPYrEX® IpeTeH[eHTCBB. W 315CH
o0seMs BospbitcTBiA 3aBHCHTE Bcenkao 0TH CYOBEETA: OHB MO-
HeTh OCPaHAYHTECA YHCTO NACCHBHEIMB TIOBeJAeHIEMB IO OTHO-
IIeHII0 KB O0BERTY, OHB MOKETH TAKEe NPOABHTH JI060€ AKTHB-
HOe BO3AbiicTBie BB OTHOIIEHIH HEr0, — 9T0 BaBHCATE OTH €ro
vexorphHiA.

2) OCp mosABiemieMD HOBHXB CYOBEETOBH, LIOCEOIBKY OHH HE
OIPAHHIUBAIOTCA YHCTO IACCHBHEIMY IOBeLeHieMs IO OTHONIEHIIO
ED JAHHOMY O0BERTy, IPOCTOE OTEONIEHIe NEPEeXOJHTH BB CIOMK-
HOe, CEIAJIHBAIOMeEecd W3H pAIA BCTPBURHXT OTHOMERIE. 9IrtH
oTHOIIEHIsM camMu mo ce6f Moryrs OmTh COBMBCTHMEH JIPYre CB
JIPYrOM®, HAOp., OIUHD HAmeTH B3eMIw, IPYrok CMOTPATEH HA
9Ty ®aprusy; uam o0a Buberd mogemmaiors Tamects. Ho Bos-
MO/KHN H KOIJW3iM, BHIpaRaMiAcA BH YCTAHOBIEeHIH BCTpHI-

- — -

1) Jooymemnie oco6aro oTHOIIeH1A Kb camoMy ce(d wim, wEade BEIpAmAACE,
npu3HaBie, 9T0 IO OTHOWmMeEHi®w EB camoMy ce6b EamIuf ABIygeTca OoxHOBpE-
MEeHHO CY6LeETOMT B OO0BEeKTOMB, HA NepBHHE B3IMIAIE 3BYIHTE NAPALOECANBHO
o HCkyccTReHHO. T'BME He MeEbBe 370 Tak®, Eak®h H5TO ABCTBYeTH H3b BEIIIe-
OpuBeleEHXE npuMiposs. TyIL me ME MOmeMD OpubaBHTH, 9TO HTO OTHO-
menie Yeaopbka ragE® cy0bexTa, BB camoMy ceflh, BAxs O0BEETY, TAEXKE PEryIH-
pyerca n3pbCTERIMA NpaBuIaAMA, KAKb H BCAKOE Xpyroe THMmHIYECKEOE OTHOMIE-
Bie: JOCTATOYHO BCOOMHHTH O NPABHIAXD TFHT1EHH, YX0Ja 32 COGCTBEHHEIME
OpPraHE3MOME, 0 NPABHIAXE MOZH BL NpEMEReHIN KB HOmMERiH BOXOCH, 60POLH,
noxphaario HOrrelf, TaTYWpoBKE, 0 MpaBHIAXTL ACEESH, U T. A, H T. I.

T*



HEIX'B OTHOINEHIE KB JAHBEEMSD 00BEKTaMB, HeCOBMBCTHMEXD CB
IIePBOHAYAJEHEIMA OTHOIIEHIAMH, HAND., ABA JIUIA OJBOBDEMEHHO
H HEe3aBUCHMO APYI'b OTH Jpyra HAYWBEAIOTDH [aXaTh OJUHED M
TOTH e YYACTORD 3€MJAH, HWIH OJUHD DAUIeTH, & APyroi OAHO-
BPEMEHHO HAYWHAETH OXOTATHCA Ha 9ToH semil, npriems EH
TOTH, HH APYroff He RelalTh YCTYHHTH APYLH APYrY, HMIH HBD
ABYXD YY4aCTEEKOBGL BB 00meMt 1bib oguE® oTRA3HBAETD APY-
roMy Bb JaIbHBHINXTE CBOHXD yEIyraxs, (pocaers, HAND., LAH-
HYI0 TAEeCTh, W T. ., H T. L.

B® cBAsm ¢p pTHMT BO3HEEAOTH, Ha PALY CB BCTPBUHKME
OTHOIIEHIAMH KB JAHHOMY OOBEETY MmOJb30BAHiA, HOBLIA BCTPBU-
HEIA OTHOINEHIA MeRIY SAHHTEDPECOBAHHHMH JHIAMH, PA3IHYHHA,
BB B3aBHCAMOCTH OTH TOro, mMbeM® au Mul 1510 CH CAMOCTOATENb-
HEIMH, HE3aBHCAMHMH APYI'B OTH IPVra, HIA CH KEOMOUHHPOBAH-
HEMH BCTPBUHEIMH OTHOMIEHIAMH,

Pascmorpums cradalza cpaBEMTENBHO HPOCTOH Cayuail camo-
CTOATEIBHHIT BCTPBIBEIXE OTHOIIEHIH ABYX® JANG KB OJHOMY H
TOMY #&e O0BERTy, IPAYeMB MH IOOYCTAMB, UYTO STHMB O0BEKTOMB
ABigerca ERarofi-EmOyIp npexvMers BubBmHER npHpOxEH, HAND.,
JYACTORD 3eMIH, KOTOPHMB 002 HelalTh NIO0JIb30BATHCA HE3a-
BHSAMO JPYL'H OTH ZPYra.

B® takoM® caysad Be THX®H mperbiax®, B KOTOPHXD Eam-
IH# H3P HHUXF HEeJAETH BOCIOIR30BATHCA JIAHHEIMB O0BEETOMD
Bb EaYecTBb CpeicTBa IJd NOCTHHEEHiA THX'P HIE WHHXT nbiei,
TOr0 AIXW HHOIO PESYIbTaTa, OHH OPEeABABIAIOTS IPYI'B EB IPYrY
mpebosanis Ha mpejocTaBIeHie OesIpenaTCTBEHHONH BO3MOKHOCTA
cosepmenia TEX® wam mEHX® IBiCTBI DO OTHOmERiN KB JaH-
HOMY 00BexTy; Taks, BecTpbuas mpormeopbiicreie, a MHOrmA Tame
IPOCTO 0macadck TAKOBaro, Eamjiuli Tpedyers OT® Jpyroro,
9T00K 0HT® He MEBmalt eMy DaxaTh 3eMiIl0, HIE Teperi Tpe-
0yeTs OTH BTOPOr0, YTOOH OHB eMy He MBmals HaxaTh 3eMilo,
& BTOpO# OT® mepsaro, 9ro6H 0HB eMy Be MBmals O0XOTATHCA
Ha Helf, mwam He MBmals eMy CEATh IaHEH#E BAZB, HIm 1000~
BaThCA HUMB, W T. I.,H T. ..

Bs pesyaisrarh Mm moayuaems (IpE HAJIAIHOCTH JIBYXH KOH-
EYPPHPYHMEXE CYOBERTOBD OTHOCHATEILHO OJZHOTO H TOIO Ke
00BeETa), 1B Tpymmel BCTPBUHHXT OTHOMmEHiH, a BCETO UeThpe
BcTPBUENA oTHOmEHiA. A HMeHHO: Bo-1-XB, JIBa BCTPEUHHX®
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OTHOWIEBIA %P CAMOMY OOBEKTy MOIb30BAHiA, # BO-2-XB, [IBA
BCTPBUHEIXD OTHOIIEHIA MeRIV 3aMBTEPECOBAHHHMH CyOBEETAMH
mo mosogy o0nerTa. OTHOmEHIA nepparo poja MH HA30BEMB
KOPEHHbIMY: OHH BRIPAKA0TCA BH H3BBCTHOMB NOBEJEHIH IO
OTHOIWIEHID KB 00meMy 00BekKTy, BB MOJb30BAHIN H¥B BB Kade-
creb cpegerBa 1ad jgocTumenls TEX® uin nanxd mbied. Orro-
MEeHiA BTOPOTO POJA ME BA30BEMB 6CROMOLAMEAbHLIMU: OHHA BH>
pPamanTcd BH U3BBCTHEIXD B3AWMHHIXD TpPe0OBaHIAXH, O0YCIOB-
JIGHHEHXD HAIWIHOCTHIO (MIW OTMACHOCTHIO, BOBMORHOCTHIO) IPOTH-
BopbficTia jamno#t (opub mOIR30BAHIA OOBERTOME H HANPABIEH-
HEXD A TPelOoCTaBIeHle CHOROHBO# BOBMOEHOCTH COOTBBTCTBYIO-
IAro moJas30BaHIA (M HBEHTYAJSBHO, HA BO3CTAHOBIEHIE MPERHATO
NOJO/KEHIA Bemiell. yCTpaHeHie NpenmATCTBiif CIOKOKHATO IOXB30-
BaHiA ® T. IL).

Tagasx XaparRTepPHCTHEA IOJJIERallAXPB OTHOIIEHI! H BB
9aCTHOCTH HMPOTHBOIOJOMKEHIe OTHOmeHiff mepsaro poja BB Ea-
gecTBE KOpPEHHNXB OTHOMEHiAM® BTOPOr0 pOla BB EKagecTRE
BCIIOMOTATEIREEXS ONpaBIEIBaeTcd TEMB, dUTO cozepmamie Tpe-
6oBamift, nperwABIAEMEX® BB JAHROMB CIyIal OJHHME H3B
cy0BERTOBD EB IPYromy, o6yca0BIABaeTCA COZEpPRAHIEMT KOpEB-
HOTO OTHOWIEHIA EamjIaro us® Cy0BeRToB® KB 00Berry: mnpexb-
rbiaMu, BB KOTOPHX's AAHHEOE JIANO 7ReEIAETH MOIB30BATHCA IAH-
HHYD OOBEKTOMD BB EadecTsb cpejcrsa Jr1d TBXB MIM HHEIXB
nbaeil, oupexbaserca u BO3MOBHEHE 00BeME ero TpedoBaHill EB
EOHEYPPEHTY: ecId A iKelaw TOXBE0 CMOTPBTH BA 1aHHNR BHIB,
A4 m OyAy orpaHHumBaThCA TpeloBaEieM1 He MBIDATH CTOATH MEB
Ha JaEHOMB MbBerb; ecam 4 menao npoiiTECE WO JIAHHOMY
wBery, 4 morpebyo TOIBEO, 9TOOM MEB gaxm cpBiarh 3TO, HO
HH BH TOMB, HH BB JPYroms ciydab 4 Be morpelyio, 4T00m MHE
3aILIATAIM 38 HTO JeHbrH, mWiIm OJarojapmid MeHA, HIA JalH
MHB pacmopamarThCA IAHHHMD YYaCTROMB, T T. [

CeazamHOe egBa IW HyRjJaercd BB JalbEBEMAXE moAcHe-
HiAXD, NOCKOIBEY MH mAMBems pBI0 ¢h CAaMOCTOATEIBHEIMH OTHO-
IDeB1AME H NOCEOJBEY O00BeRTOM® NOJB30BaH1A dBIgerca 0060-
cob1esBN#f OTH JUYHOCTH, W®aEB TakoBOo#, npegmers, TEMB
foxke, 910 BB TAEMXD CIy4aAXD KOPEHHHA OTHOINEHIA y&Ee CBH
BEbmEAe# CTOPOHH OTAHIAME OTF BCTHOMOTATEIBHHX®. B03bMEMT,
HAUp., OTHOWmeHie xRyxX® coBraxbirness A u B & obmel
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Bemd. S34BCh MH y&e € YPCTO BHBIIHCH CTOPOHEI OTJAHYAEN'B:
BO-1-X%, KOpDeHHOe OTHOmeHie A KD Bemu; BO-2-Xb, BCTpPbuHOE
ROpeEHOC OTHOmeHie B KB Hefl; BB-3-XB, BCOOMOTATEABHOE OTHO-
menie A &b B (Be mbBmali wrb mors30BaThCA H T. X. BEN(HIO
BB nmpenbaaxs, YEA3AUHHXE 3aKOHOMB, BRAHMHKMYD COrJALIEeRieMB
MIE OJHOCTODOHHMMD NPOU3BOJEHIENT); BB-4-X5, BeTphunOE BCHO-
MoraTeasrsoe oTHowemie B ®k® A (amagormumaro coxepmasia).

3) Ho sato Ha nepBHil B3LAALB MOTYTH BHBBATH COMHEBHIE
5 cayuan, BB KOTOPHXD 00BERTOMT MOJAB30BAHIA MCEIOTATENbHO
WA HA PALY Cb IPYTHMH OOBEETAMH SBIAeTCA 9YYiKAA JUIHOCTb.

Croga ormocATca BCH KOMOMHMPOBAHELIA OTHOIIEH1A, & TAKKE
™6 caMOCTOATENBHEA OTHOMmEH1A, IIE 00BEETOMD CAMOCTOATENb-
Haro BosybficTBia ABigercda yy:RAA IAYHOCTH (KARB 3T0 HMbers
ybeTo, Haup., npE AANAjeHidw HA RaKOe-HHOYAL JuOO0, BAHECC-
gim moGoewd waM Thiecsaro Hakasamig, @ T. 1.). JBao Bp Toms,
49T0 BB TaKAXD CAYYAAXH OOBEKTH EKOPEHHOI'0 H BCOOMOTATENb-
HATO OTHOLIEHIA OIMHB M TOTH &e (T.-€. JHIO).

BospmeMs, Hamp., OTHOLIEHIe JBYXDH CO0eCBIHHKOBD, HIH
TAHIYIOIYIO Iapy, H1d YACTO AUIHYI0 CTOPOHY OTHOmMeEHiH ABYX®
CYOpYroBh, M YYUTEIA H YU€HHKA, HIE JABIIAr0 U NPUHSB-
mAro mopyuerie, # T. X., 4 T. A Bo BcBX® 5THXB CaY4aAXB
Ea#Jafd CTOPOHA BB T5X's HIM HEHXS HPelbIaxs 0Ra3HBaeTD BOsLbi-
CTBle HA IPYLYIO CTOPOHY, BE UACTHOCTH NOJE3VETCH €10 BH TOMB
WM HEOMS HANIPABIEHIH BB EaUecTst cpejcTsa LIa JoCTHEEHIA TEXE
B WEEXP mbieff, TOr0 WIH HHOTO pe3yIbTaTa — (PHBHYECEATO,
¢usiozornveckaro, ncuxudeckaro. Ilpm sToMB, 0AHAKO, HEOOXO-
aEM0 HEMEBTB BB BUAY, UT0 KANHCOAR CMOPOHA, CMAHOBACH 00BEK-
moms 044 Opyroil, TOCKOIBEY OHA CB TOUEM 3pBHiA mocabumed
CIYEATH CPEICTBOMB IIA JAOCTHAEHIA TOr0 HJIH HHOIO DPESYJIb-
TATA, EMILCI €3 MIbME, TOCEOIBEY OHA NMPOABIAETH Ty HIH AHYIO
rbATeIbBOCTE, TO HIX WHOE TIOBEJEHie, A6AAEMCA CYOBEKNIOMS
ECMPIURAL0 OMHOUEHIA,

Orcrofa ABCTBYeTH, 4TO HEOOXOAHMO pPasIHIaTh 1Ba BCTPHY-
BHX% KODEHHHXF OTHOMEHid: BO-1-XB, ROpeHHOE OTHOIIEHie
A xv B (mamp., mepsaro coGechbiEuga, TaHOpa, CYIPYra u
T. I. KO BTOPOMY) H BO-2-XB, EOpeHHOe OTHOmeHie B KB A
(Broporo cobecbrEEra, TaENOpa, CyOpyra M T. I. EB IePBOMY).
IJtd BeTpBUHNA OTHOIWEHIA MOTYTH, KOHEYHO, BB JAHHOMD YACT-



~ 103 —

HOMB CIy4as Yy&HBATBCA JIPYr's CB APyroMs, (maup., B ecxy-
IIAeTH PasroBOps A Cb HEMB WIA H CAMB NOIIEPEUBAETH €ro,
TAHNYeTs ¢ A ¥ T. X., T.~e., APYTEMH CJIOBaMH, OEasEHBaETDH
Heo(XoJuMoe axTHBHOEe coxbiicTBie), HO BO3MOMKHH i EOH(IHETH
(sanmp., B He orsbuaers mHa Bompocs A, He CIYMALT: HIA
nepe0HBaETE €ro WIM OTXOJUTH OTH Hero, — B He Tamumyers
Ch A HIA HAPOYBO TAaBUYyeTH He IO IpPaBUIaMB, COEBAETCA CBH
TaETa # T. 1.,—B He Eelaers EHTH CB CYIPYTOMB, HE IKe-
JaeTh HCHOIHATH CBOMXH CYIDPYHKECEHX® 0o0f3aEHOCTEH ¥ T. I.).
B caywaaxs mocibpEAro poxa EOHQIMETS BHPAKAETCH, CMOTPA
0 XapakTepy OTHOmeHld, 1400 BB OTEA’E BH HE00XO0JHMOMB
akTUBHOMD cOpbiicTBim, au60 B® HPAMOMB COOPOTHUBIEHIM LOCTH-
MeBl0 DnpecrbiyeMar0 NpPOTHBHOH CTOpPOoHOH pesyasraTa. Bb
CBASH CB ITAMD BO3HMEATH BCTPEYHHA BCOOMOTaTEIbHHA OTHO-
menld, BHPARAOMIiACA Bb BSAHMHEXS TpeGoBaHIAXB—0LHOH CTO-
POHH, He OR&3KBaTh €if CONPOTHBIEHlA HJIH OKas3aTh eff copbi-
CTBle BB JOCTHEEHIM JAHHALO Pe3yIsTaTa, & IPyroii—oOoCTaBHTH
ee Bb IOROB, He MBmars elf mpoABIATH CBOH CHIH M CHOCO0-
HOCTH BB COOCTBEEHOMT® HEHTepech, Xad jocTHikenid coOcTBeH-
HHXB, & Be YyAHX® nbireil.

Taruus ofpasons, Msr u 3rBch, HECMOTPA HA TORIECTBO
00BEKTa, NOJHBHE PA3AHYaTh KOPEHHHEA X BCIOMOrATeIbHHS OTHO-
menid.

IlpaBra, Ba TepBHi B3LIAXE OCTAETCA €me OJHO SaTPyLHe-
Hie, a UMEHHO: caMOe I0JIB30BaHie yeayramuy uymolf JmusOCTH,
HEe3aBUCHMO H JO BCARAro EKOH(PIARTA, EaRB-0yJTO OTpaHWYH-
BaeTCA IperbABIeEleNs EP Helf m3BBCTHNXB® TpeloBamiil: rocmo-
JUED, AEI2A BOCHOJAB30BATHCA YCIYIaMd CBOero pada, HAYAIL-
HUEB, XHelad BOCHOIB30BATHECA YCIYraMH NOIYHHEHHATO, OTEI'S,
Ferad uero-1aCo 0Tb CHEA, NpeIUIPHEEMATEIs — OTH DPafouaro,
EPEIETOPS—O0TH JOIRHHER, HCTENB—OTDH Cyia, cobechiBERD—
ors cobechbrsmra, W T. X, H T. X., OPeIbABIAETE Eb HEMY
coorpbrerByoria Tpe6oBamid, OEHEAA 0T HDPOTHBHONE CTOPOHE
uenoxEenia uwxs. To me, Bbp THXB Wi WENXE npexbiraxs, BOs-
MOBHO H CO CTOPOHH UPOTHBHHEA: palB, #eirad dero-isoo
OTH TOCOOJMEA, HANp., HYEAAACH BH EAKAXB-1M00 YEA3AB1AXS,
NOAYMEEHHNA OTH HAYAIBHAKA H T. 1., B CBOK Ouepexs o0pa-
naeTcd Kb HEME Cb COOTBBTCTBYNHOmEME TpedoBamiamu. Pas-
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gEuna Oyzers Imms BE (PopuE—BB OIHAXD CIYIAAXD ITOBEIH-
TeIbHAA, BB IPYLAXBH—IPOCHTENbHAA '), 4TD, KOHEYHO, He Mb-
HAETD cymecTsa baa.

Tpebopanla yeasaHEaro THOA BOBCE He IPEINO.JIaraioTs KOH-
(parrTa, HemelaHiA MPOTHBHOH CTOPOHH HCIOJHHTH Tpedyemoe.
Hordansrs ¥ CBASARHEA €5 HEMP Tpe(OBAHIA BO3HUEAIOTS
JUIIb B cayyal HemcronHeHid meprRoBavaIbEAr0 TpeloBarid. 3a
BCBub 1BMB, ¥ o KoEdIAKTA, H mocIB EKOHPANKTA BCEe OTHO-
meHRie KaEB-0yITO ACYEPOHBAETCA OJHHMH TpPeO0BAHIAMH.

Ho ecan sTo 71aRB, TO 9BMTD /K€ ROPEHHNA OTHODIEHIA
MeKIy BaBATEPECOBAHHRMA JUIAMH N0 CYUECTBY OTJIAYAIOTCA
OT5 BCIOMOTATENbHSIXB, H €CTh JH BOOONE OpPH TARHXB YCIO-
BIAXT OCHOBAHIE M BO3MOEHOCTS VCTAHOBIEHIA BB NPUMBHEHIH
Kb TaEHMP CIyYafiMP CaMAr0 DasIuIli MekKIY KOPEeHHHMH I
BCIOMOTATEIbHEIMY OTHOMEHIAMHE, Ie CBOJATCA JIM BCe KB CXe-
MaTAYEeCKOi ROHCTPYROIH 0e3b peaJbnoil EHSHEHHOH TOE-
EJa1KH?

Yro0m pasofparsca BB ITOMB BOOPOCE, Heo0XO0IUMO BHAC-
HATH Opupoly Tpebosamid. Bearoe tpedosamie (mam Togmbe
npexbABieHie Tpedopamin), O€30THOCHATENHHO B3ATOE, CAMO ECTh
ya&e npoaBienie mspberEaro crnemmduyeckaro OTHOIIEHIA, Ipej-
crapifg coGoro wu3pbcTEEIH akTH BO3xbiicTia HA UYEYO aAY-
HOCTh, AKTH, HAODABIEHHH{ HAa TO, YTOOH BH3BATH BH Hel
m3BECTHRA TpejCcTaB.Jedld, YYBCTBA, mMelaHid,—A BB KaJbpbii-
IeMs, COOTBETCTBYIOmMEE HDOBeXeHie.

CBasb HTOro OTBROIIEHIA, BHPARAOMATOCA CO CTOPOHE JIaH-
Haro Juna Bh npexsAerenim mssbcrEaro rTpedosamia E® ApY-
TOMY JYIY MJIA JPYLHMD JHIAMB, CB JPYIHMH OTHOIDEHiAMH
MORETH OHTH BECHMR pPasInyHAA.

Bo-1-x5, BDasBaEHOE OTHOMmMEHie MO®eTH uMBETL %00WMO-
GUMECALHLIT XADAKTEPDB: 4 X09Y YCTAHOBUTh W3BBCTHOE OTHOIIEHIE
Bh OVAVIEMT Me®Iy MHOKW ¥ JaBHEIME IHNOMS (HANp., EeIai0

1y Ha 3T0TH CYETH TORE CHEIAAHBAKTCS W3BECTHHA UpaBilia, o0HEHOBEHHO
eBATo cofamaaemuia. pr atoms fopua, Kaws n3sberHo, HE BCerza cooTBHT-
CTBYETH CYMHOCTH MOAJeRAMUXT oTROmeHIR Ha paxy ¢t moseamrexsHofl (npu-
RasaHie, TpeOoBaHle) ¥ NpocHTersHONl BeTphuaerca emie TpershdA, HefiTpaisHad
dopma (uperlomenie—, Be YLOXHO A Gy1eTs”).
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HAHATH €ro B yCIYRemie, WM KyOHTh y HEr0 Bempb u T. IL),
B Mem]1y HUMB M TDPETBEME JIdmoMB (4 Xouy, 4To0H OHGD
CXOfUIBb EF TPEeTEeMY JHIY, HIH HARA3aIH €0 B T. A.), H BOTSH
A TpPeIbABIAK Kb HeMy coorbrcTBymlmee TpedoBamie, (wmu
opomy ero 00B 3TOMB, WA¥ mperrarard emy sto). Tagis Tpe-
00BaBlA MOKHO HABZBATH NPEAUMUHAPHOIMY.

Bo-2-x7, oTHOmEHRIE, BRpaARAOIEEca B NpeIbABIeHin uspber-
Haro tpeloBamia, opeimolaraers Bcerxa BcTpbumoe oTHOmEHIe,
CH ROTOPHMD OHO BXOZHTH BB COCTAB® 001be CIORHATO OTHO-
merld. Be wacrmoctm 510 MuMbers MECTO BO BCBXB CIyYAAXD
ROMOMBHEDOBAHAOR IBATETPHOCTH, DOCKOABEY 3Ta IBATEIBHOCTS €O
CTOPOHE JaRHAT0 JauIla MMEeTH XapakrTepd PYKOBOZALLLH, HAaOpa-
BAAWOWIIH, HHCTPYKIIOHEH, CO CTOPOHHE JAPYLHXD YIACTHHEOBH-—
genorenTeabERE. I Tpebyio, Bamp., 0TF CAYIH HOJAUH Moeil BemiH,
OTF VYEHHEA—IPUTOTOBICHIA YPOEA, OTH Pafouaro—HCHONHEHIA
sagasa ¥ T. 4., A T. I. Tpelosamie BB 95TOMS CMECIE, BXOAA BE
COCTABD COOTBBTCTBEHHAr0 ROpPEHHAr0 OTHOMEHiA, eCTh CBH TOYKH
spbuid JTaEHEATO CYOBEETa YyCr06te jpaaspbiimaro posrbiicTsia Ha
9yEYVIO JHYBOCT, YCIOBie IocTH®eHid o6maro pesyrsrara, mBib
ero—o0BACHNTE JIPYIOMY JHLY, BB YeMB JOJAHO BHPASHTHCA
ero BcTpbusoe ormHOmenie, Heo0XoguMOe IIA JXOCTHREHLA JaH-
HAr0 pesyIsTaTa, BB KaROME OTHOMEHIW :EeI0TH ero cogbii-
CTBiA, 4TO OTH Hero omujarrs. Ho Tpedopamie He COBHAJAETD
Ch CAMHMD MOJb30BAHIEMB YY/EOI0 JHIHOCTHI0 BH EadecTB: cpen-
CTBa. JTO INOIB30BAHie BHPAEAETCA BB COOTBBTCTBYIOINEMD IO-
BeIeHiH npPOTHBHOM CTOPOHE, BEH3BAHHOMT JaHHEMYT TPeOORABIEMD,
HAOp., BH AOCTABIEHIM XAHHOW Bem(@, BH WCOOJHEHIM THXH WiIH
MEHX® Veayrs (Hamp., moia#l Bemb—sdA WOJAI0, DA3CKa&H, YTO
BALBIT—3 pA3CKASHBAW, B T. I )

Tagia TpeGoBaHiA MOMXHO HASBATL KOHCMUMYMNUCHLIMU, TARE
EaEB 0HU, BF KaUeCTBE COCTABEHXT 3J€)EeHTOBB, BXOJATH BB
COCTaBB CIOHHHXS KOMOMBHDOBAHEHXD OTHOMERIH, CEJIAXH-
BAIOMUXCA [3H BCTPBUENXE OTHOmMEHI# DOXIEWAIMUXT BaHATE-
PecoBAHHHEX® JIMNOB: 114 JZOCTHREHNIA JAHBATO Pe3YJIbTATA OPH
JABHEX® YVCIOBIAX® OHH CTOIb Ee He0OXOJIAMH, KAED H CO-
OTRBTCTBYOIIIEe peaJbBEEe AETH: HO0 He 6YAb 8aABIEHO COOTBBT-
creyomee TpefoBamie, ¥ COOTBBTCTBywmi# pealpHH# aRTH He
nvBas Omr mbera, mo kpaiiweir mBpb B® gamHOe Bpemd, a Buberh
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¢b rbus Be OHaB OW JOCTHTHYTH H COOTBBTCTBy:Omi#t pesys-
TaTBE ).

Hakosens, s 3-Xb, OTHOIIEHIE, BHPAKAOMEECA BB OPENBA-
BIeHiH m3BECTHEIXD TpeboBaHiE, MOMETH NPUELOOUML BB IPYLOMY
OTHOIIERi0, ABJAIOMEMYCA 10 OTHOIERI0 Kb BHeMY EOPEeHHNMD,~—Bb
KagectBb 0€00ar0 BCOOMOraTeIbHANO OTHONIEHIA. ITO HpeimoJa-
raeTs BOSMOBHOCTS HIM HAIAYHOCTD KOHR(DIUKTA, OCHOBAHIEMS
JIA 49ero MOJEETDh CIVHUTH MEEBRILY Hpﬂ‘IHM‘B 5§ HEBHHG.‘IIIEHiE
TOr0 WJIM HEOLO0 EOHCTHTYTHBHArO TpedOBaHiA, Hamp., A Tpelyio
nocTaBieHid MBS dero-imbo, 4 INPOTHBEAA CTOPOHA HTOMO He
HCOONHAETH: HEHCIOIHEHie HTOr0 NEPBOHAYAILHADO, KOHCTHTY THB-
Baro Tpe0OBaH1A, BEISKIBAETH BTOPHYHOE, GCHOMOIAMEAVHOE TpE-
Oosagmie, HAOpaBJIEHHOE HA YCTpaBeHie COOTBBICTBYWINUXT Ipe-
OATCTBifl, K UYHMCIY EAKOBEIXD MOEETH OPHHALIERATL TUCTO
TIACCABHOE TOBEJeHie JUOA TaMb, it Tpedyerca aBTHBHOE CO-
nbiicreie ¢» ero CTOPOHR: eMy KOPPECHOEJHDPYETHs Cb TOUEH
3pbHlA NPOTHBEOH CTOPOHE!, IIOCKUIBKY OHA YIOPCTBYETH, Tpe-
OoBaHle OCTaBleHid €A BFH HOROE.

Ko crasamBOMYy ocraeTcd mpudaBeTb, dYTO JaHHOE Tpedosa-
Hie, ABIAACH KOHCTHTYTHBHEIMB €B TOukH 3pBHIA 01BOrO OTHO-
wenid, Bubcrh ¢b TBMP MoEeTD ABHTECA NPEIEMAHAPHEIMS
uid BCOOMOTATEIBHHMS® CBb TOYEH 3DBHLA JIPYIEXB OTHOIIEHIf.

Taguy® 00pasoMB, YCTAHOBIEHHOE HaMH DpasrpaEddueHie KO-
PEHHHX® K BCIOMOraTeJbHNXB OTHOmMeHid Bcenbio mpuumBEMMO
H EB TEMF €ay5adMB, BB KOTOPHXD OOBEKTOM® OTHOMIEH1A
(HCEIIOUATEISHO WM HA PAXY Ch APYTHMH IPEIMETAMH) ABIAITCA
¥ 9yxkig auma. [[poTABOmOXOMEHYE B3raAg®, cBojAmift 8% mO-
T00HAr0 POJa CIYIAAXE BCKO COBOKYIHOCTL B3AUMHEIXB OTHOIIE-
Bilt E% O7EAMB TpeOOBaHIAME, HNOEOHTCA HA cMBmerin pasidy-
BHXDB (yBEEUi# TpeGosamift (u BB YacTEHOCTH Ha cybmenin xoH-
CTUTYTABEOH H BcmoMorareabHOR (YHEDIA HXB) ¢b OXHOH CTO-
POHH, ¥ B4 HEOPABHIBHOMT OTORIECTBICHIA EOHCTHTYTHBHHXD

') Cp CEasaHHHMSB TAPMOHHPYETH TOTH (AETP, 9T0 KOHCTHTYTHBHELA Tpe-
GoBagig OTCYTCIBYIOTH TaMms®, I1B Ee mmberca B: Buny KoMOMBUpOBaHHAA XbA-
TeIbHOCTh HBCKONBKHXS IRIG, Npeimojaraomad akTEBHOEe coxbficTeie, a rub
VCTAHABIHBAGTCH CAMOCMOAME.HOE OTHONEHIe KB IPYIrOMY IHNY, EARB, HANP.,
NpH HaUaJeHin, IpH BaHECeHIH pamEb MIA YBBYl JHUY I T. I. B TagAxs cIy-
934X BCTPEUANTCA TOXBKO BCIOMOTATeIRHEA Tpe6OBAHIA.
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TpeobaBifi, MpeICTABIAIMHUXD CO00I0 JIHIIb FCIOBIA MO.JB30BARBI
9y:RO010 JHYHOCTBIO BB Kavecrsh cpegcrsa Jid JOCTHHEHlA Ea-
EOrO-EHOYZb PEesyIbTATA, CB CAMEIMD [OJE30BARIEME.

4) B1 sarawdgenie octaercA eme samBraTe, uro mo uEpk
TOr0, KAED YBEIAUHBAETCA UHCIO CYOBERTOBD W O00BEKTOBH, IO-
aysarorca Bce Ooxbe u Ooxbe CaOmHHA (POPME HHASHEHHBIXT
OTHOLIEHI#, cAarawwuxcd W3b PasHo0o0pasHHXD COYeTamiir mpo-
TPECCHBEQ BO3PACTAWOIIAr0 IACIA BCTPBUYHEIXE KOPEHBHIX'S H BCIO-
MOTATEIBHNXE OTHOMEHIH.

Cs oroft TouEHm 3pbuia BCAROE THOAYHOE JEH3HEHHOE OTHO-
nmenie npejcTaBldAeTs €00010 ar00 TPOCTOE KOpPEHHOE OTHOMEHIE
cy0serTa ®B 00BeEry, am6o msebeTHOE coueramie GOJBIMAr0 MIM
MEHPIIATO 9ucIa BCTPBYHWXE KOPEHHHXD OTHOmEHIiH (camocrosd-
TEIbHHXE HIH KOMOMEHPOBAHHHXB) Cb NAPAJEIbHEMSE YHCIOME
BO3MOKHEXB ) BCIOMOTATEIbHHXH OTHOMERiil.

K® crasasEoMy Bajo mpubaBuTh, 4TO PasodpaBHOE HAMHE CO-
OTHOIIEHIE Me&E]Y EOPEHHEIMH ¥ BCIOMOTATEIBHEIMH OTHOIIEH1AMU
He crbiyeTs CMBIIHEBATE CH COOTHOMEHIEME, CYIIECTBYHIIUME
MeELY SAIUMAEMEMH M 3al[HIAKOEMH OTHOMEHIAMH. Jamu-
mafonig oTHOmeRriA (6y1b 3TO OTHOIIEHIA CAMO3AMMUTE, UIH OTHOIIE-
Hlg EB CyAYy HIH JPYIHMB OPraBaMs), Takdh He, KAEs H OTHO-
WeRl] 3aMAMAeMEsd, CEIAJHBAIOTCA H3B ROPEHHHXTD M BCIOMOTa-
TeIbHHXE OTHONIEHIH.

Hoxpaspbaenie 1I. FOpuanmueckia oTHOWIEHIA U CYOBEKTUB-
HBIA IpaBa.

§ 17.
IlocTaHOBEA BOmpOCAa BH JHTEPATYDPSH.

1) JureparypHas paspadoTka yYeHis 0 HPEIAIECEOMB OTHO-
INeHid EpaifiHe HeYIOBIETBOPUTEIbHA. OJTO OOBACHAETCA UpEEIE
BCEr0 IIOCTOAHHEME CMBIICHIEMD EOHEDETHHXD IOPHIAYECEHXD
OTHOIIEHI# W a6CTPAakKTHHXD THNOBG OTHOmeHi#. Ilpasia, mpue-
NENiaJsE0 008 MOHATIA OOREHOBEHHO PasTPAHHIUBAIOTCA. LTaEb.

1) MH roBOPHMT BUSMOKHEIXB—TARbD KaEh EOHQIRKTH Heo0s3aTeIbHH,
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Hamp., PererscGepreps sambuaers, 9T0 TEPMEHE TFOPHIATIECROC
OTHONIEHIe YIOTpedAAerca BB JBOAROMB CMHCIE— 114 0003HATE-
Hif KOHEDETHAr0 ¥ ,THOMYHATO, aGCTPAKTHATO  HOPUIATECEATO
orEOmenia ). Onmaro, BB JaIbBBHmEMT 3a0HBATL OO0 HTOME
pasiAdin.

Bw wacrmocTm, cubmernie 060MX® UOHATIH CKRA3WBAETCA YiEe
BB OJMEaimell XaparTepucTnkb I0pHIHYECKNXD OTHOUIEHlH, KO-
TOPHA OOHEHOBEHHO OUPeIBIAIOTCA KAKD NPU3HAHHEA O0BEETHB-
HEMP NPaBOMB JEH3HEHHHJ OTHOUIEHIA; WHOTJA KB 9TOMY IpH-
0aBIAIOTH eme. YTO MOPHIAYECKiA OTHOWIEHIA ¢YTh OTHONIEHIS
COCymecTs0Banis 7). Ta XapPAKTEPHCTHEA HOIXOIUTE KD KOHEPET-
HEMD OTHOINEHiAMB, HO He HOIXOJHTH Kb A0CTPAKTHLIMD TH-
maMb, TAEh Rakb mocIBiHle caMH BOBCE HE CYTh RHSHEHOHA
OTHOIIEHIA, & IPeJCTABIAITS COO0K JHIND HIEaJbLHI, BOOOpa-
RKAEMHA KOMOMHANIN OOIMIECTBEHAHX® DIEMEHTOBH. KOTOPHA OKA-
SHBAOTH TO H.IA HHOE BIlAHIe HAa COOTBBTCTBYONIIA RHSHEBHHA
OTHOMEH1A, BO3YBHCTBYA HA IOBeLeHIE 3AMHTEPECOBAHHBIXT JHID.

[IzozoM® Toro me cmburenld KOHRPETHHXT OTHOWeHIH o
a0CTPAKTHRX'® THIOBB ABIJCTCA SHAMEHATHH CHOPH O TOME, CO-
CTABIAIOTE JM WPUJHIECEIA OTHOMEHIA NPOAYETH OOBERTHBHATO
IpaBa HIM Ke WPUJAYECKIA OTHOMERIsN ¥ BB YACTHOCTA CYOB-
eRTHBHHA Npasa NPEeImecTByIOTs OOLeETHBROMY mpaBy °). He
rosopa yiake 0 Remojo0amomed pold, KOTOPad BB JAHHOMB CIY-
val npmouceBaeTcad 00BEETHBHOMY uIpaBy (TOYHO 3TO CaMOCTOA-
TeJbHaA CHJA, EOTOPAS CIOCOOHA ,TBOPHATH  910-1u00), ME Orpa-
HHIHUMCA JIHOIb VEA3amieMd Ha TO, UTO BAMATEHRH IIPIOPUTETE
00BERTHBEAIO0 TpaRa 0YeBHIEO HMBIOTH BB BAXY AOCTPAKTHHE
TAOH OTHOMEEHIH, 4 BamETHHEA BTOPOE AQJpTEpHATHBH OTHDA-
BIAIOTCA OTH HROHEDETHHXB IOPHINYECKAXD OTHOmERi#, OTOmIE-
CTBIAEMEIXE CB CYORERTABHEIMH IPABAMH.

Ha nowsd Toro e cmbimenis BOSHEED, KCTATH CRA3aTh, H
CIOPB O CAMEXD 33Ja9aX® JOTMH YACTHATO IpaBa: JOIEHA JH
0H3 OHTH cuCTeMOH YacTHONDPABHHXB OTEOMERI# wiu cacTeMoi

') Regelsberger, Pandekten, . I, § 13, crp. 73. Jamprbfimia aureparyp-
UBA VKa3aHiA BB MomXDb ,,OcEOBax® yuewia o opuamueckolf cxbard®, crp. 60.

*) Regelsberger, tams e, crp. 71, 72,

*) Cp., mamp., Dernburg, Pandekten, r I, § 39.
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YACTEHX® 0pass '). Ha camoms xbrb, oma me sgBigercd Hm
TBMB, HM APYTHMB, & CHCTeMOR YaCTHONDABHEXDH MHCTATYTOBH °).

Bropsmt (akTopoM®, BHeGIATONPIATHO 0TPASHBIIAMCA HA yue-
HiE 0 OpPHINYECENXT OTHOmEHIAXD (a eme OOabmIe HA YYeHiH
0 CYOBEETHBHHXB IPaBaxb), ABIAETCA OTCYTCTIBie CAMOCTOATEIB-
HAr0 aHaJfA3a /RASHEHHHXD OTHOIIERIH, scabicTBle Yero HCTHEHOE
COOTHOMEHie MeRIy HUMH M ROEEPETHHMH HODHIHYECKAMH OTHO
IEHIAMA OCTAJ0Ch HEBHACHEHHHME. JI0 CRA3AI0OCH MERIY IpO-
UYEMB BB BOIPOCE 0 TOMEB, BOSMORHH JU IODHIHYECRIA OTHOmE-
Hig (4Id, RAEB BMECTO 9TOr0 HHOTAA TOBOPATH, CYOBEETHBHEA
IpaBa) TOJBKO MeRIy JHUAMH, HIA TaRKEe MERLY JIANAMH H
BemaMH.

Muorie wuscabgoBaTeld BHCEA3HBAKTCA BB II0IB3Yy NepBoi
aIbTePHATHBE, yTBeP®JAA, 9TO ¥ BB THXB cayvadxs, rib mo-
BUIHMOMY OOBERTOMT OTHOIIEHiA fABIAETCA Bemb, MH BB IBil-
CTBHTEIbHOCTH HMBeMB X510 €B OTHOMEHIAMH MemIY JHDAMH;
0CO0EHHOCTh JIWIIP BB TOMB, YTO BHTH OTHONIEHiA YCTAaHABIH-
BalOTCA 70 n0600y Thx® wim Ipyraxs semedt °). Ilpm sroMB
HCXOZATH H3B TOCO NPEINOIOAKEHd, YTO IOPHIHYECKLA OTHOIIE-
Hif CEIAZHBAITCA B3b OpaRb u 00A3aHHOCTeH, TIOBOPETH 00
00A33HHOCTAXD MORHO TOJbEO BF OpEMBHEHIH ®P JHOAMB, &
caBIOBaATENbHO, MPHANIECKIA OTHONIEHIA BO3MOMHE TONLEO MEBJY
JANAMHA. JTO pascyAjeHie YHECTO ANPIOpHOE.

Bipro EoHETHO TO, 9T0 HWpPHEIHYECEId HOPMH 00pamaTCd
HCEIWYATEIRH0 EH JHIAMT, PEryIapYyoTH moBegeHie mxs. HoO
oTciofa He caBIyers, YTOOM pPETYIAPOBAIOCH TOIBEO TOBEIERHie
JIA0B 0 OTHOLWEHIX Ipyrs BE APYLY, & He IO OTHOMEHIN Kb
npeiMerams BHBmEAro Mipa. ABaIu3s RASHEEHHXH OTHOWIEHIH
DOKA3a.Ib HaMDb, 9T0 O00BERTOMD BHSHEHHEIXD OTHOIIEHIE MOTYTH
ONTh EaRb IMIA, Takbh M IpeiMeTH BHBMHACO Mipa, m 9T0 HA
PALY ¢b EOPEHHEIMH OTHONMERIAMH KB HNOJJEKAMMUME 00BEETAMB
I0Jb30BaHiA HEOOXOZEMO pasI@YaTh BCOOMOTATENbHHS OTHOIIEHLA
MemAY 3aHHTEPECOBAHHEIMH JHNAMH II0 IMOBOXY 9THXEH 00BEETORE.
Heassa, cxbrosareasso, OTPULATh, 9T0 HA PALY CH OTHOMEBiAMH

) Cp. Windscheid, Lehrbuch, 7. 1, § 13 np. 2.

%) Cu. Bumre § 1.

*) Cp., ¢k oxnoft croposw, Bumnmefizs, yE. cod, 7. I, § 38, up. 3, ¢b Ipy-
rofi cropoms—PereascGepreps, VE. cow, T. I, crp. 72.
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Me®Jy JumaMi Berpbdalorca ¥ OTHOMMEHIA JIMOB KB IpeiMe-
TaMb BHBIDEArO Mipa: BONPOCEH MOERETH SaRJNYATHECA JHIIL BD
T0M'h, JUIIEHH AA HTH (KOPEHOHA) OTHOIEHIA JANG Kb IMperMe-
TaMh BEBIIHATO Mipa BCARAr0 OPHIAYECKAr0 SHAYEHIA, MABIA-
I0TCA I OHE 0e3yCIOBHO MOPHIWIECER OespasimuymnyMd. Bompocs
9TOTH CBOJMTCA KB TOMY, ZOAREHH IH BH TAKHWXD CIYYAAXE CUH-
TaThCA HOPUIHYECKN CYIUIECTBEHHEIMH HJIH OPHIHYECKEHMA TOIBEO
OIHH BCOOMOIATEJbHBH OTHOIIEHIA MeRAY JAHHBIMHE IHLAMH ,II0
MOBOAY " JIAHHWXB 00BEETOBB. JOCTATOYHO IIOCTABATH BOIPOCH
Bb Takofl dopub, yrolm maditn na mero orebrr. Tpedosania,
BOSHUERWOUIIA ME®]Y SaHHTEPCCOBAHHEIMH JHOAMHM MO IIOBOMY
JaHEAr0 00BEKTa, HEe TOIBKO TNPeimoJaralTs Ve OTHOIIEHIe
MOLIERAMHUXD JAOD KB camomy o0BerTy, HO BMbBerh B ThMT,
kak® M BuIBIH, ¢h Toukm 3pbElA comepmaniiy ¢Boero mcenbao
BaBHCATE 01T 00BeMa COOTRBTCTBYIOMAI0 EOPEnHOIO OTHOWIEHI.
Pa3s 5T0 Tak®, TO OUEBHIHO HEBO3MOAHO ]DEryIAPOBATH CO-
0TBBICTBYIOmiA BCHOMOraTeNBHEA OTHOMIERiA, He 3aTPOruBad
BMBeTh ¢ rEMBP B KOPEHBRXE OTHONmEHIH KB ONBLEETaAMB IIOJb-
sopania CabroBarensHo, 0PUIHYECKIA OTHOMEHIN BOSMOMHEI HE
TOJFE0 MERIY IWOAMM, HO Takme MERZYy JHIAMH H IIpejMe-
TaM# BEBIIEAr0 Mipa; Oauke, IOPHIHYECKH CYLULECTBENHEIMHA MO-
ryrs OBITH OpH3HAHE HE TOJBEO OTHOIIEH1A Iepsaro, HO ¥ BTO-
poro poia.

Br sarinuemie, MH JOLEEH OCTAHOBHTHCA eNIE HA BEChMA
cBoeoOpasuoit Teopin npo¢. Ilerpamunraro. OHB HCXOAHTE TOMEE
W35 TOTO NMOJOHEHlA, 9UTO IIPABOOTHOUIEHIE ECTh CBA3h MERLY
JUDAMH, OJHEE B3T0 eCTh CBASH MEEIY JBYME JTHIAMH, COCTOA-
mafd Bb TOMB, 9T0 00A3aHHOCTH OZHOrO JIHIA B3akpbmrena cs
CBOEH NOJOEHMTEILHOR CTODOBEL 33 JAPYTHMB JIBLOME '), , W3E
YCTAHOBJGHHAr0 NOHATIA NPABOOTHOWERig cIbiyers, dYTO OHO
HeMECIuMO (e3B Hped[:ﬂmmmﬂiﬂ 0 JBYX® JHIAXB, BO-1~XB, 0
TOMB, KB EOTODPOMY 00pameBa HMpmepaTnpEad (YHENIA mpaBo-
orHomenig (o6dsaBEAr0), BO-2-XB, 0 TOME, Kb EOTOPOMY o00pa-

mera aTTpa0yTHBEAA (YHEIIA NpaBoOTHOmEHIA (YOOJIHOMOUCH-
a 2
Baro)“ °).

1) Ouepkn (maocopin mpasa, BHN. I, cTP. 18,
*) Taus me, cTp 19.
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Bubers ¢s mbus, ozmaro, mpasooTHOmEHie oOcTaeTCA WHCTO
MCUXHIECKAMS ABJIEHIEMB, JIA HAIUYHOCTA KOTOPAr0 HE Tpe-
0yerc#s BOBCe CymeCTBOBaHIA BB cMuCIS BEbBmHEH pearsHOCTH,
peasbHOCTH BHBITHATO Mipa, KaEOro-ImGo CyulecTsa, EpoMb TOTO,
ETO MNEPCHCUEAEMs HOPMY HWIH UpaBoOTHOmeHie. ,Kerm, mamp.,
cyesbpHEi Miu yMaJaumeHHHE 4eJ0BBED 3aKIH0YAETH JOTOBOPB
Ch IbABOAOM®B,... HAUp., JOTOBOPH NPOJAEH IYIIH,... TO 3IBCE...
CYIMECTBYETs IIPABOOTHOMERie, Tpasa W 00A33HHOCTH, OOBEKTH
npass H 00dsaHBOCTeHd, IBA CYOBEETa M T. N., XOTA JbABOIE,
KOTOPOMY cyesbpani# cy0rerrs BBF Hamems upaMEph npunacs-
BaeTds npapa M 00A33HHOCTH, He CYIOIECTBYeTH, Eak® BHEBmMEAA
pearsHocTs” ).

Herpyzeo omposepreyrs 510 pascymuperie. Omo Bcenbao
MOROHTCA HA CMIBULEHIU H0PUOUNECKALO OMHOWEHIA €3  Cylzex-
MUCHOIMS UYECMBOME CBA3AHHOCMU, KOTOPOEe, OTPBIABIECE OTH
TO# comlaapHOM MOYBE, HA KOTOPOH O0HO BO3HHAEIO, CTABH Ca-
MOCTOATEIBHKMT NCHXAYECEAMB (ARIOPOMB, BB EKadecTBS Ta-
KOBAr0 MOKEeTH, KOHEYHO, ACCONIAPOBATECA H CH OpefCTaBICHIAMHA
0 TaKMXB 00BEETaxXh, KOTOPEXB® ME BB JIBUCTBUTEILHOCTH BO
BEBmEeMTs onnTh He BeTpbuaewms. JbicTBETENBHO, KARD HCHXO-
rorugeckie (PAKTH ABaeHlg BB POoxB TEXB, KOTOPHA ODHCHBAETE
npod. llerpamunkiit, Bomoass pBosMoRHEE B HecoMBBHHO BCTPB-
vatorcd. Ho a710 8e paers HaM® npaBa 00BefHHATE UOZ00HHE
CyOBERTHBHEE IIPOIECCH, NOJOOBHA CY0BEETHBHNA ACCOMIamiu
YYBCTB® M NpeJCTABIeHI#, C€b TEMA DEATBPHENMHA EHSHEHHEIMA
OTHOIIEB1AMHA, OXWHE U3 MNPOXYRTOBS KOTOPHXE OHH COCTABIAIOTE,
mOXs OOMUMB TePMAHOME HPAIHICCEUXTE OTHOmEeHiH. IT0 pasHo-
POJEEA BEIWYUHH, HCEYCCTBEHHOE cOImiEeBie KOTOPHXS HHYEMY
rpond cubmenia momarifi me copbiicTByers.

2) Uro racaercd yueHia 0 CyOBeETEBHOMT IpaBl, mam ToY-
BEBe, 0 CYOBeKTHBHHEXTD UpaBaxb M 0043aHBOCTAXB, TO OHO UO-
craBleH0 He (oxbe yIOBIETBOPHTENbHO, WEMT VUeHIe 0 IOpHIH-
YeCKUXD OTHOUMEHIAX'S.

COuBYMBOCTS TEPMMHOIOIIM H CBASAHHAA CH DTHMD IIYTAHALA
nmoEATIk BB »T0ft OfmactE jame eme Ooapmad. JocTaTouHO CEA-
3aTh, UTO MEPMUMB. ,NPaso” u ,06a3aHHOCMs” YNOMPEOAAIOMCA

1) Tans &e, cTp. 22
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0E3PABIUNHO KAKE 65 RPUMBHEHIU K3 KOHKPEMHBIMS ONMHOULEHEAMS,
MAKE U 65 NPUMBHEHIU KB QOCMPAKMHLIMG MUNAMS, TPHTOME,
no kpafineit wkpB Tepmur® npaso, BB 000uXEH CIVYAAXTE BB
moasoMs cuucrs. Tass rosopars mamp., o ,mpasb‘ codcrees-
HOCTH HMJH 3a10ra, PaBHO 0 ,mpasb” Tpelobaumia mo saitMy HiIH
ryoak-npozamd w 1. X. In abstracto, mpuuzems RamIOE TaKoe
IPaBO CJIAraeTCA HW3% TAKHXBH-TO OTABILHHXTL ,IPaBh  OOIB30-
BAHIA WJA PACHOPAKEHiA, WD TARMXB-TO ,TPaBE  TpedoBamiii:
BF NEPBOMT caydab ,mpaBo” oO0o3Hadaers IUBJEH HHECTHTYTS,
nbanii afcrpakTHEE THUB, BO BTOpOMB ciydat — orxbabnma
a0CTPAETHEIA MOJEOMOUIA, W8T EOTOPHXB CJATAETCA ,IPaBo” B
mepBoM®d cwacab., Ha paxy ¢® sTaMs® rosopars Bb mpumbEEHiH
RP OTIBIBEOMY KOHADETHOMY JHIY, COCTOAIEMY BH IABHOMD
EOHEDETHOMS OTHOWIEB1H € JIAHEEIME CYOBERTAMH H 00BEKTAMH,
970 0HO ¥MEBETH ,OpaBO” COOCTBEHHOCTH MW 33J0ra WIH ,IPABO "
TpeG0BaHIA UPUMBHUTEIBHO KB JAHHOMY O0BERTY HIH JAHHOMY
AMNY, & Takxe, 9T0 JaHHHI mpapooGiajareds, gampoe f mmbers
,TPaBO“ MO.JB30BATHCA JNAHHOH BEWbIO, ,TPaBO” TPedoBATH Yero-
160 OTH TOTO HJIM JPYLOro KOHKDETHAr0 Juua: s31rbck TEPMHBESD
IpaB0 03HAYAETH CB OJHOH CTOPOBE JaHHEOE KEOHEDETHOE OTHO-
merie BF OBIOMEB, CB APYro# CTOPORH—EOHEPETHHE AETH BO3-
rbifcTeis B mapallexsEO HAymis TpeGoBamia, ROTOPHA (aRyIb-
TATHBHO MOEETH COBEPIIATH HIM HE COBEpIIaTh, HPeIBABIATH
HIM He NPeIBABIATH JAHHOE JHIP.

Croxp me cOMBUMBO ymoTpedleHie TepMuHA ,00432HHOCTH".
Tax®, rosopares o00% ,0043aHHOCTAXB“ Yy3ydpyETyapa, NOKyI-
IEEA, TPOJaBma, ¥ T. X. in abstracto,  00B ,0043aHHOCTAXS
JaHBEATO0 KOHEpETBAro y3yppyrryapa, IOEYOOUEA H T. X. IO
OTHONIEHII0 KB KOHEPETHOMY COOCTBEHHWEY, UPOJABUY H T. ..
Bb NIEpBOMB cIydad moxs 00A33HHOCTAMA MOHAMAKTDH a(CTPAKT-
HHA OpeguncaHia (uim sampers), BXOJAMiA BB COCTABH JIAHHATO
a0CTpaRTHEAI0 THOA, BO BTOPOMT caviab—EoHEpeTEHA 1bicTsia.
KOTOPHA JOJEHO COBEPUINTH HIM HE COBEPHIETH JAHHOE JIHIQ,
cocToAmee Bb JAHHOMB EKOEEDETHOMB OTHOIIEHIH.

Ha pajgy c® 3THML TePMBHB ,00432HHOCTH  CIYEHTH TAEEE
118 0003HaYeHid COOTBBTCTBYHOmMAr0 a0CTPARTHAr0 THOA HJIHU
EOHEDETHAr0 OTHONIEHIA JOJNKEHCTBOBAHIZ BB 0BIoME; BOpO-
9eMB, WHOIJa BMWBCTO BTOr0 roBOPATS 0 ,maccuBHON CropoEd”
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IPABOOTHOMERiA, HHOIZA Takme (BB cdepb HMymECTBEHHHXD
OTHOmEHIH), 005 ,00A3aTeABCTBAXD“, YHOTPEOIAd ATH TEPMHHH
OOATH-TAKH TO BB A0CTPAKTHOMSB, TO BB KOHEDETHOMB CMHCJIE.

PegyapraToM® Takoif cOMBYABOE M HEYCTOHYMBOE TepMHHO-
JOTiM ABHIOCH NpPERIe BCEr0 HENPABAIbHOE IHpejCTaBIeHie 005
HCTHEHOMT COOTHOIIEHiM mpaBs @ o0asaHEHOCTE® BT CcMHCIE
0c000 EBaIu()UIEPOBAEHEXS KOBEDPETHHXD OTHOIEHIH.

Jaabe porrTpmEa au60 COBEPUIEHHO HIHOPHPYETH, A0 He-
OpaBHIBHO (GOPMYIRPYETDH BechbMa BamHOE 1aA ypasymbmia cym-
HOCTH CYOBEKTHABHHXB IPABG pasiEyie MemIy NOPABOMOYIAMHE B
IPATASAHIAME, COOTBBTICTBYHOIEEe PA3AAYII0 MERIY KOPEHHEIMHA H
BCIHOMOTATEIHHNMA OTHOMEHiAME. B® CBASH €B BTHME CTOATD
BH CBOIO Ouepefb HEACHAA HIM HENPABAIBHAH (OPMYIFPOBES
COOTHODIEHIA MexJXy MaTepialbHEMEP OPABOMB M IPABOMD HCEA,
EOPPECOOBLHPYIOINES PasIngiio MeATY SaNlAMAEMEMA A S AIAI0-
MAMA OTHOMeEHiAMH '). |

B3 uacTEOCTM, MORHO pASTAYATH TPH TJIAABHHA 'PYOOH Teo-
pit 0 cy6serTHBHOMT npaBh %): 0JHE XAPAKTEPUIYIOTH CYOBEKTHB-
HOe IPaB0 KaED NPASHAHHOE OOBEKTHBHEMB OPABOMSB 34 JAH-
HEME JATOMT KOHEPETHOE TIOCHOJCTBO BOJIM WUIM OPHSHAHHYIO
chepy cBoOopm a1mma, jApyrie cB Jerxoi pyem lepuEra Eag®
OPUIUIECEr B3aMUMEeHnBu{ wHETEpecs, Tpersu mo mpuMbBpy Toma
i Dupinsra 0T0&IECTBIANTEG CYOBERTHBHOE IPABO CH IPHTASA~
HleMb, YJCMATPHBAA CYMHOCThH €r0 BB IPeJOCTABICHIH 3aHHTEpe-
COBAHHOMY JIAOY u3BBCTHHXT Tpe6oBaHl# TPOTEB® TPETHUXD JHIB,
HapPYIIAOIHALXE CHOKOHEYI BOSMORHOCTH TOJNB30BaHIA ThHMA mam
UHEIMH Oaaramu.

a) Ilepema xBa ompexbiemia crpajaioT® Epafige#l Beompexs-
JeHHOCTBI0 H PACILIEBYATOCTHI0 BEIIBHTAEMBIX® HMH EKpPHTEDIEBS.
Bro6aBoks, mepBoe H3b HHUXE ABHEMEB O00pasoMB CMMBUUCAEMT
cybsexmuenoe npaso cx mmmu uyecmeamu (rOCIOLCTBA, CBOGOLE),
KOMOPLLA BH PABBHTOMD ILIPaBOBOMTB OHTYy, OJarogapd YyBBpen-
HOCTH BB CYIIECTBOBAHIA OPraHH30BAHHOH, HOJHOH H HeIHIe-
IPIATHOH BAIUTH IPaBa, ACCOULUPYIOMCA C5 NPEICMABIEHIEMS O

1) Cp. 065 »roMs Mom OCHOBH YVuemia o opuauveckod crbixb, crp. 71,
op. l.

") Cm. mow crarsio: IOpma@decroe OTHOmeEHie H CYGEeETHBHOE IpPaBO BB
M. M. 10. sa 1897 r., k8. V.
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NPA6H BH CMHCIB OTHOmEHiA, XAOMAr0 BOSMOMRHOCTE Oesmpendrt-
CTBEHHATO IIOJIB30BAHIA TaHHHME 00BEKTOMB Bb EauecTBE CpelcTsa
118 YIOBIETBOpeHiA TOo# maw mEOH mwhiu: 4 cosHA HAND., YTO A
MOI'Y CHOROHHO [0JB30BATHCA JABHOH BEmbI0, H 9TO CO3HAHIE, DTA
yeEpesEOCTs BB TOMB, YT0 HUKTO He MOEeTs MHE mombmars
IOJB30BATECA €10, Pash A He BHIAY H3B 3aROHEHXST npeibions,
IMOPOERIAETE CBOeOOpasHOe IYRCTBO TOCHOJCTBA, YYBCTBO BIACTH,
9yBCTBO CBOOOAH; OUEBHIHO, OIHAKO, 4TO BTO YYBCTBO JHIOB CO-
npososcoaents TpeicTaBIeHie o mpaBl HO He TORIECTBEHHO Cb
HHMB: 9TO ABCTBYETH, ME®JIY IPOIHMB, H3B TOr0, 4T0 9TO YYB-
CTBO OTCYTCTBYeTH TaMs, Iib ab1e yrEpenmoctu B3 cBoems mpask.

b) Croxs ®e HEYIOBICTBOPHTENBRO U BTOPOE onpexbienie: mo-
HATie HHETEpEca JHIMEHO BCARKAr0 onperbilesHAr0 COZepmaHif.
Ilpz Tarux® ycioBiax®d He MOmeTs OwHTh W phum 00b ycramo-
BIGHIM LPABHIBBALO COOTHONIEHIA MERIY 3IEMEHTAME CYOBER-
THBHAr0 TIPaBa, MMEHYEMHIMH IPABOMOYIAMH M NPHATAAHIAMA.

¢) Uro racaercd TpPETHATrO Omperbienid, TO 0HO MOROHTCA mHa
phumATeNEHOMT HWCEIIOYEHIH TmpaBomMouid (BB cMsicab m3sberHArO
OTHODIEHIA BB 00BEKTy WMOJB30BAHIA) H3B MOHATIA CY0BERTHB-
Haro mpasa. BuTeraer®s 910 W3 NpelmOIOEeHiA, 4TO MOMEHTH
MOJA530BAHIA COCTABAAETH JHIMB IBIb CYOBERTHBHATO mpaBa 1),
a TaE® Rak’b NpaBo, Eak® BCAROe ABierie, cabiyers ompenb-
I4Th He no mbau, a IO COJLEePEAHIO, TO OTCIOXA BHBOIB, UTO
YUOMARYTHE MOMEHTH JOAKeHD OHTh YCTpaHEH® H3b IOHATIA
npasa. Bw pesyrstarh wmoxyzaerca ussbermam ¢opMyamposra
Toma, 4r0 oxpaBdeMad COOTBBTCTBYOIUME HOPMAMH BO3MOK-
HOCTh NOJBB0BAHIA HE COCTaBIAETH CYO'BEKTHBHALO NpPaBa JIHOA:
cyOBERTHBEOE TPABO BOSHAEAETD IAME BH CHIY UPENOCTABIEHiA
auny w3BBCTHRIX® NpUTA3aHilh NpOTHBE APYTUXD JHND H 3aRJIIO-
qaeTCA BE 00E3MEUeHHOCTH TAKOBHYS ). Narsmbiimums Joruue-
CEHMT BHBOJOMT OTCIOJA ABIAETCA I0JOEEHle, 94T0 H MOMEHTH
pacoopA®&enid J0AmeRs OHTh HCEIOYERD U3b HOHATIA CYOBeK-
THBHATO TPABA: DTO CAMOCTOATEIbHAA BIACTH HIA MOMb, Hpe-
J0CTABICHEAA JALY °).

) Dra Melcxp Oslla BHCKasaEa eme Iepiaroms, Geist des rdmischen
Rechts, 1. III’, cTp. 327.

?) Thon. Rechsnorm und subjectives Recht, crp. 175 n ca., 178 1 cx., 218,

%) Tans me, cTp. 325 0 CI.
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Tarums 00pasoM®b, Teoplw DTOr0 THHA PABIAYANTE: 1) 0Xpa-
HAEMOE HOPMAMH OOJH30BAHIe; 2) BIACTH HJH MOMb JHIA pac-
HOPAEATECA JAHHHEME O0BeRTOMT, ¥ 3) CYOBEETHBHOE OPABO
BH CMECIB OXDAHAOMAr0 CIOORO#EOE IOIB30BAHIE MPHTA3aHIA.
Br pesyarrrarh, yEWuTORAETCA ecTeCTBeHHAA CBAZh, EOTOpAL
CYUECTBYEeTh BB MH3HM MemRIy MOMEHTAME IOAB30BAHIA H
pacuopamenid, u ByMBeTBE ¢B TEME cBASH MeRIy DOpaBOMO-
giems (BB COCTABH KOTOPATO BXOXHTD BOAMOKHOCT IOAB30BATHCA
IAHHRME 00BERTOMEH BB TOME WIH HHOME o0reMb BB EagecTBh
CpexcTsa JIfg JOCTHAREHIE TOr0 WIM MHOTO PE3YIbTATA, W BO3-
MOKBOCTH DPACHOPARATHCA MMB) ¥ NPHTASAHIEM: BHXOIATH, KAED
OyATo mpuTAsaHie HMEBETE CaMOCTOATEIBHOE 3BadeHie,. TOrJa RAK®
0H0 Ha caMOMB 1Bxb, mo wpaiiser wbpd c¢v Toukm 3pbmiz co-
BpEMEHHAT0 TpaBa, HIPaers dYHCTO CAVEEOAYD pOIb N0 OTHO-
mienino Eb mpasoMovin: gbficrBETenrsHO, 00BeMOMB HOCABAHAXB
Bcerb10o ompenbiasderca BosMOEHOE COJepHEaHie IpPHTA3ABIH.

K+ sroMy EHajzo mpubaBHTE, YTO BCA AT HCEYCCTBEHHAA KOH-
CTPYEIA TOEOUTCA BIOOARORT HA COBEPOIEHHO JOEHOMB OCHOBAHIH:
M0.1530BaHIE HIA TOYHBE, BO3MOKBOCTH NI0Ib30BaAHIA JAEHNME 005ER-
TOMBb BB EAYECTBB cCpeicrsa Iad JOCTHAREBIA TOr0 HIH HHOTO
pe3yJbTaTa cocTaniderd He Ibib, & WMEHHO OJAHD H3B Bie-
MeHTOBRD COoZep:maHid cyOmerTmBEaro npasa lloTomMy-T0 Z cTpe-
MATCA BB YVCTAHOBIEHID TARUX® OTHOMEHiH, ROTOPHA MH Ha-
35lBa€MB CYOFEETHBEEIMH IPaBaMA, ITO OHH JAIOTH MEeRIY IpO-
YuMPB BB OOXLIIHXE MIA MEHBIIMXE HOpefBiaxs BOSMORHOCTH
MOJIB30BATECA THMB WIA MHEME 00BERTOMS.

[IpoTHBOmOIORANT B3TAALE MMOKOUTCH HA CMBULCHIL UTbAU
(cy6merTuBEATO) 7Pasa (EAKOBOE BHPAKEHIE MOMKEO YHOTPEOIATE
0YeBUIHO TOJXBPEO Bb MerafOpUIECKOMB CMHCIB, TARD EaRP OTHO-
menie He MOmers mpecabrosars HEEARWXTD ubrelt), ¢z umanio
npLodpmenia npasa, KagoBow €5 TouEH 3phEiA mpioGpbrarexs
MOZEETH SABATHCA MeRIY NPOYMMD HelIaHie ero IOJIYIATH BO3-
MOARHOCTH MOJB30BATHCA 00LEKTOMT npasa: A mpio6pbran gas-
HOE UpPaB0 HA JaHHAER O00BEETH, T.-€. YCTAHABIABAK COOTBST-
CTBYIOIlee OTHOIIEEIe KB HeMY, Aa0H 9TAMT OYTEMB IOIYUHUTH
0esnpenATCTBEHRYK BOSMOMRHOCTh I0JB30BATHCA HMB: OTCIOZA
ACHO, YTO IOJYYUTL BOSMOKHOCTH IIOJE30BATECA OGBLEETOMT CO-

ok
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CTABIAETh HMEHHO (NiA XaHEAr0 Iuna) Wbib yCTamOBIEHiA, mBib
npio6pbreria upasa, a He mwbEip €aMOro mpaga.

3) Uro racaercs, HAKOHENs, TOCTAHOBEE YVueHld 005 o0asamE-
HOCTAXD, TO OCTAETCA TONBEO KOHCTATHPOBATH, YTO HTO YVUEHie
10 CHX'b TODPE, CTPOr0 TIOBOPA, COBEPIMIEHHO OTCYTCTBYeTs. Rpomb
EBROTOPHXD O0mMEXD ()pass HA TeMY O TOMB, 9TO O00ABAHHOCTH
eCTh NACCHBHAA CTOPOHA NPABOOTHOINEHIA, M CBA3AHHHXE CH
9THMD CIOPOBB, 49TO UEMY NpPEJIIecTBYeTh—IpPaBo JH 00A3aH-
HOCTH HWIH Ha000pOTH, ¥ BOBMOMKHO JH CYID[eCTBOBaHie 00g3am-
HOCTel 0esh EOPPeCHOHAHPYIOMAXD HMT NPABB, JUTEPATYPa HH-
gero He JaeTs ).

O camocrodTersHOMT amaxusb moHATIA 00A3AHEOCTH M O
BHACHEHIA HMCTHHHEATO COOTHONIEHIA WeRIY S9THMD NOHATIEMD H
MOEATIEMB CYOBEETHBHATO IpPaBa HBTH H IOMHHY.

Yame BCero 06A3aMHOCM® O0MONCOECMBAAOMS Co CYyOseKMUs-
HOIME UYBCMEOMS CBA3AHNOCMYU, KOTOpPOE BB CO3HABIH 4eJOBBEa
H BB O0CO0eHHOCTM EYJIbTYpHAro ueroBfka accomimpyerca Cb
MpeICcTaBICHIeMS 0 XAHHOMD THIHIHOMD OTHOMIEHIHW JOIZHEHCTBO-
BaHiA. OJTa KOHNENIIA JeRHTH MeRJY NpPOYAME H BB OCHOBE
reopin ITerpammiugaro 2).

Memiy Thus, oHa CcTOap e ommO0YHA, KAEB A OTORIECT-
BIeHIe CYOBEKTHBHALO0 IpaBa CB CONDPOBOMJIAWIIUMH €ro 9yBs-
cTBaMH CBOOOJZH uam rocmoicrsa. Ha camoms pbab MEH B TYTB
H TaMb, KaKb HOKe OyJers NoEasaHo, nMBems 1510 cb cBoe-
00pasHHMH HKHSHEHEHHMH OTHOLIeHiAMH, EOTODHSA BB OJHUXD CIY-
9aAXD XAPARTEPH3YIOTCA HAME EaKD OTHOIIEHIA YIPABOMOYEH-
HOCTE HIE CYGHERTHBHHSA NPaBa, & BB IPYIHXS CIYIAAXD KAKE
OTHOINEHIA JOJKEHCTBOBaHIA winm 06AsamEOCTH. (COUPOBOKIAK-
mid HXB UYYBCTBA, BAKRHOE COINIAIbHOE 3HAYEHIe EOTODHXE pa-
symBercd HEEOHME 00pasoM® HeIb3d OTPHNATH, COCTABIAITH
avms npoussoxEoe (,Begleiterscheinung®) sruxs MESHEREHXB
OTHONIeEi# H HAKOUMTB 00pasoMB He NOAMHH OHTH cMBmHBAEME
CH BHMH.

) Cp. o63ops amreparypRr y Hold v. Ferneck, Rechtswidrigkeit, . I,
erp. 132 1 cI

*) Oueprn ¢maocodin mpapa, Buno I, passim. Cp. rarme Hold v. Ferneck,
YE cou., erp T3 11 ca,
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18.
O6mee momEATie IPHIEYECKAT0 OTHOMEHid.

Mg crasaau, uTO OOIBIIHHCTBO JEHSHEHHHXE OTHOMIEHII,
IepiOANIeCKH HOBTOPAACH, IPioOGPBTAETH €O BpEMEHEMT MAaCCo-
Bu# THnuUEHE xapakrepd. lpyramm crosaMm, HECMOTPA HA He-
OPepHBHYH CMBHY 0J1HMXD OTHOmEHmifl IpyraMu, Bce ®e Cpeld
HAXD HAOI0JAK0TCA U3BBCTHHA THOHYHEEA RomOwHaliu, mssber-
HHA THONYHNA OTHOINEHIA COCYLNecTBOBaH1A, XapakTepusyomigcd
u3BBCTHEIMD THOHYHBIME I[OBeJEHieMP BSaWHTEPECOBAHHHXSD JHIE,
RKOTOpPOE WPOABIZETCA BB CO3HATEIBHOMD HIAM HEBOIBHOME CO-
OmiofeEln H3RBCTHEIX® OXHOPOXHHIXD TPABHIS® H MO&ETH OBITH
win 0e3y4acTHOE MO OTHOMERI Eb JAHHEMB O0BEETAMD HIH
TPeTBUMD IHOAME, HIN HAUPABICHO HA JOCTHReHie mssbcrmaro,
OmATH-TALHK THUHYHATO PE3yIbTATA. [aKkb, JOZA NOCTOAHHO BCTY-
NmanTh BH OpakH, OPTaEW3YTCA BB EDPYMEHA U 00mecTsa, 3a-
RJI0YA0TS AMYIECTBERHEA ¢I5IKA pasEaro poga, yiaTs # yyared,
CIy®ATH, TAHUYOTH # HILPAOTH Bb KapPTH, COBEPIATH YOili-
CTBA W Epam®u, # T. X, B T. .

IIpun aToM® OTIBILHEA OTHONIEHIA COCYIECTBYMINiA u Crk-
Iyomida IPYr's 3a JPYLOME, MOIYTs HAXOJUTHCA BB BECHMA pas-
JAYHHXD B3AEMHEIX® COOTHOmeEHiAX®. I[Ipexie Bcero, IAHHEA
OTHOIIEHIA MOTYTB IpPOTeRATh COBEDIIEHHO CAMOCTOATENbHO H
HEe3aBHCAMO, HE B3aTPOrHBad BOBCe JPYID APYyra: HAIp., OXHH
JIOJE BCTYNAKTH BB OPa®®; APYyrie OZHOBPEMEHHO CYZATCA, TPETHH
TQEOYIOTH, H T. K., B T. X. B03M0OREHO, 0IHAEO, W CYIECTBOBA-
gie mspbeTHOH cBASH, usBbBCTHOR B3aWMHOH 33BHCHMOCTH OJHAXS
OTHOIIEHI#f 0TB APYIHXE.

Bp wacTEHOCTE, MOEEHO PASNMIATH TPH TPYOOE CIYIAEBE.

Bo-1-x5, OJEH OTHOMEHIA MOLYTH NPEOWECMBO6AMb TPYTHUMD
BB KadecTsh OTHOWEHIE nod0omosumesvHbxrs, RakD, HALD., Iepe-
roBopsl 0 OBED mpexmecTByOTs Eymib, EYIIA NpeimecTBYETH
nepejayb Bemu, o0pyuenle mpejmecTBYeTs BCTYIIEHIW BB 6paks,
npexlomeHie CHrpaTh BB EapTH — camoit mrpb, npio6pBrenie
Afa WIN HOMA—YyOificTBy, ¥ T. X., ¥ T. X. Bo-2-x%, OfHE 0THO-
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Imenid MOTYTH CORPO6OKCOAMb JIpyrid, dacThl0 BB RavecTsh
BCMPTYUHVILE HOPEHHLIXB, YACTBH) BB KAYECTBB 6CMPHUHLILD 6CNO-
MOUMEAbHLIZS OTHOIIEHiH, 0 ueMb Owaa pBus Bmuwre. Hakorems,
ONEH OTHOIIEHIA MOTYTH C2ndogams 3a JPYLHMH, YACTHI0 BB Ka-
gecTsb OTHOmERIH sauLMWAIOWULE, KAKB-TO: OTHOUTEHIA CAMO3a-
IATE, CAMOYUDABCTBA pastauusid (OpMBHl CYZedno#t W aJIMHHHA-
CTPATHBHOR 3amM@UTH, YaCTHI0 BB KadecTsb oTHOWERid npomueo-
dnilcmeyowurs, BAKB-T0: OTHOINEHIA KPOBHOH MectTn, ¢yxa JuaYa
M T. L HAa PALY OOATH TAEH C€b pasIndBeME  (opmMaMs rocy-
JaPCTBEHHATO YTOIOBHAI'0 CYIA.

Onbera nuwbomuxcA HAJIMIO BH JAHHOE BpeMA THOHYHEXD
HU3HEHHHXD OTHOMEHiE CB PASIMUENXB TOYeK®s 3pbeia (peau-
ri03HEXD, HPABCTBeHHEXDB, OHITOBHXTE, IOCYJAPCTBEHHEIXD aBTO-
PHTETOBB) MOmerd OKTh, K0HEYHO, BechbMa pasingvad. Bb wacr-
BOCTH, OTXBJIBELA THUOAYHHNSA OTHOWIEHIA CB RamJ0H H3B DTHXD
T04eRs 3pbEiA MOrYyT® OHTH NPH3HAHE JH00 HOPMAAGHLIMYU, JHOO
HEHOPMAHOMY, 100 Oespas.uunsimu (G.OL0QGE0Y), BD 3aBHCH-
MOCTH YaCThi0 OTH KOHEYHArO De3yIsTaTa, Ha KOTOpPHii OHH Ha-
OpaBieHs, 9ACTBH 01D CPELCTEH, Kb KOTOPHMD I JOCTHMHKEHLA
9TOr0 PesyJIbTaTd IpPUOBramTs, YacTsd OTH TOr0, KTO0 ABIAETCA
cyOBbEeETOMS WJIH O0BERTOMT JABHHX® OTHOWeH1H. I[Ipuw sToMB
ombHEA pa3IMYBHXE ABTOPUTETOBD MOKETH Ju60 COBIAJATH, AU(O
pacxopuThed.

Hacs b gaEHOMB cayual mETEpecyers oubHEA IOpHAHUe-
CKad, ONBHKA, IIPOWSBOAAMAA OPraHAMH IOCYIAPCTBEHHON BJACTH.
Cs aroit Touku 3pbmia BCH EOHEKDETHHSA KHU3HEHHHA OTHOLIEHIR
MOLYTH OHTH PasOuTEl Ba OTHONIEHIA, IPWSHABAEMEIA 10PUOUHECKY
CYWECMBENHDIMU, | OTHOLIERiA, NPH3HABAEMEA topuduuecku 0Oes-
Pasruunsimu, ¢» noApasibicHieMs nepBrEXs HA OTHOMEHIS, NpH-
SHABAEMHA HOPMAIBHEMH, OOmMECTBEHHO - IB1eCO00OPASHEIMHU, K
OTHOLIEHIA, TNPH3HABAEMEA HEHOPMAJBHEMH, 00IMECTBEHHO-BpEl-
HEIMH ,

Bp wuactHOCTH, OTHOmIERIA MOTyT®H OHTh OPHUYACIEHH EB
EATEropiy OTHOMmEHI# HOPMAJEHHXT HIH HEHOPMAILHEXT OpeRIe
BCEr0 BT SaBHCHMOCTH 0T KOHEUHAr0 DPe3yabTaTa, Ha EOTODHH
OHM HampaBIeEH (HAmp., TAKAMB pe3yIbTATOMB ABIAETCH MO~
RyOka Jomaju, mam yOificrso wesophra); marbe, mpm olEHAEO-
BOCTH EOHEJHAr0 pesyibraTa, Momers uMBre 3Hademie pasiuyie
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B CpEICTBaXs, KOTOPHA MB0HpPATH 114 f0CTHAEHid ero, (amp.,
BEIb MORETH: OEePeHUTH OTH OJHOTO JHOA KB JPYroMy Ha OCHO-
BaHIM BBAWMHAr0 cCoOrJammeHid © JoO6poBOJBHOH meperauu, HIH
Ha OCHOBAaHIE TaiiHAr0 WIH HACHJIBCTBEHHATO 3aXBaTa); HAKOHEN'D,
OpH OJMHAEOBOCTH KOHEYHATO pPe3YIBTATA M CPEICTBL JOCTHEE-
HIA ero, MOEeTH OHThp pasiudie BB ONBHES BB 33BHCHMOCTH
O0TH pasinyid BB Cy0BeETax®s H 00BLERTaX® OTHOmenii, (mamp.,
Opakd MeRIY B3pOCAHMH ¥ AB1eME, CiBIEH € 310DOBHME M
YMAJIAIIeHHEME).

Bee 310 BHpamaeTcA BE IPH3BAHIM CIORHBIIEXCA y&e B
o0me&NTIHE Ha HTOTH CYeTh> HOPMT WIH Bb YCTAHOBIEHIM HO-
BHXE HOPMB, CB HOTOPHMH JOJAKHO COTJIACOBATHCA IIOBEjeHie
3AHHTEPECOBAHEHEXE JHOG BB UOLIeRAMHUXE caysadaxs. [lpu
3TOMB MOMHO ONATH pPa3aAdaTs BBECROABEO KoMOmBamiii.

1) JaHEHA TEOEYEHA D0 XO03AKCTBERHOMY HIH HHOMY DNa-
3HAYEeRil0 CBOEMY OTHOLIERid NpuzHAIOTCA (BOOOMmE, WA BB OTHO-
HIeHIM TAEAXE-TO CY0BEETORB, IO OTHOIIEHIID EB TAKHMB-TO
00BEETAMD ¥ T. I.) HEHODMAIBHEIMHM, HEmKEeIATeIbHHMH; BH Ta-
ROMB cay9ads coorsbrerByomad 15ATEABROCTS O0BABIAETCA 8a-
NpemeHEoff, ¥ HAa COOTBBTCTBYIOMHXD CYOBEKTOBH BO3JIaraeTcd
(11m TO OTHOmMEHIX KB HUMB HOATBEpPAIAETCA paEbe CIOKMB-
wadca) 00A3aHHOCTP HE COBEpPIATh COOTBLTCTBYHOMUXD Jbit-
CTBIfi, Hamp., 3ampemaeTci EPAacTh, YOHBATH, SaIPEMANTCH
Opakx C¢b MaIOABTEAMH, BaIOpemanIci TAWHHNA CXOZ0HmMA, H
T. L., A T. I

2) JaHBEHS THORYHEA OTHOLIEHIA NPHBHAKNTCA HOPMAIBHEME,
o6mecTBeREO-IIBIec000pasSEEIMA. TyTH BOSMOEHHE ONATH ABE ROM-
OHHEAITIH.

a) Hopuuwpyored immp muperbis pomyetaMaro BosrbiicTsid
JAHEHXB CYOBEETOB® Ha JaHHHE 00TeETH ¥ Bo30paBaercd d9y-
#oe BMBIaTersCcTBO, HO BB HTHXD Hpefblax® coBeplIeHie HIH
HecOBepImerle cOOTBBTCTBYRINEXS IBHACTRIH IperocTaBIAETCA YCMO-
TpBEil0 3aHHTEPECOBAHHHXT® JANG. OHA BB JTHXD Hperbiaxs
VOIOJIHOMOYABAIOTCA, HO HE O00A3HBAKTCA CcOBepmaTts 9TH rbii-
CTBiA; HAIpP., COOCTBEHHEEY, EPEJATOPY IO 3aJ0Ty H T. A., H
T. J., IpefocraBifercd BosgbiicTBoBaTs Ha COOTBETCTBYMOMIiH
00BeETs BH TAERHMXB-TO Operbiaxs, BB TaROMB TO 06BeME.

b) He Toxsko mopumpylorca npexbin Bo3MomkEar0 Bo3ubHcTRis,
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g0 uspBcrrOe oBeeHie, u3BbeTRAA IBATEIBHOCT IPEITACHBAETC,
o0BABIACTCA 00A3aTEIbHON, coBepmedie cOOTBBTCTBYHMUXD Kbii-
creifi BybHAEeTCA BB 0043aHHOCTH (MIM CJIOMHUBLIAACA YHe 004-
SAHHOCTH TAROI0 POAA TMOATBEPEJIAETCA, CAHKIIOHHDPYETCA); HAID.
HAHABIIICA BB YclAymenie mo TpefOBaHI IPOTHBHON CTOPOHLI
06a3aH® gbaate TO-TO H TO-TO, NOZYMHEHEHHE 00 TPeOOBAHID
HAYaJbCTBA 00433HD MCIOOJHATH TO-TO M TO-TO, W T. X., H T. I
Hopoge, wopniuYeckld HOPMH BB OpuMBHeHIH EB OTABIBHHIMB
CIYYaAMB, kDb OTIBIGENME ROMOMHANIAMT OOMECTBEHHHXT dIe-
MEHTOBF, OTIMYAWMUXCA TEMH HIA HHRIMA XapaKTEeDHHMH IIPH-
3HAKAMM, WIH BaNpemalorTs, HIH pasphbuwanrs, WIM IpPeXIHCEH-
BaloTh H3sBCTEYI JrbareasroCcTS .

ComocTaBiags 9TH HOPME, MEH NO0JAyIaeMB COOTBBTCTBYIOMie
a0CTpaKTENE THOH OTHONEHIH#, EOTOpPHE IPH HAIAIHOCTH Ta-
KUXB-TO OPHUSEAKOBE 3aOPEmMAaloTh, HIM PasphmanTd HIn Ipef-
OHUCHIBAIOTEL U3BECTHYH IBATEIBHOCTH, W COEIUHEHlE KOTOPHXTE,
COOTBBTICTBYIONEE HMIUPHUYECKEH CIORHBIIUMCA KOMOMHAIIAMS
doake mpOCTHXB OTHOWEHIE BB CIOBHHA €IMHCTBA, HAETDH KO-
ITHYECEIe HHCTHT}?TH.

[IpakTrueckoe sHaYeHie NIPHSHAHIA TOr0 HIM HHOLO Xapak-
Tepa 3a MOLJIeRAMUMH EOEEDETHHMH OTHOIIEHIAMHE H BRHPaOOTEA
cooTBbTCTBYIOMAXS AOCTPAKTHHXT THIOBSH OLBAETH DPAsIAYHOE
Bb 3aBHCHMOCTH BO-1-XB OTH TOr0, HACKOIBKO COOTBBICTBYIOIMIA
upexnacasia abicraTensHO 0TBEIAKNTE MOTPEOHOCTAMS JAHHATO

T

') Bb cBA3H ¢H ATHMT BO3HHKAETD BOLPOCH, HE MPOTHBOPEYATH X XOIY-
meHle ocoboil EaTeropil HOPME, Pazpmiudiouwiuys U3BberEYI0 ThATEILHOCTD,
ofmeff xapaxrepHcTHRE HOpPM® Kak® HMIeparnBoBh, peabmifi® Ha aro cab-
ayers orphriTh, 4T0 HURakoro npormBopbuia 31bcs EETE: Jerko YOBIETHCA,
9T0 HOpMEH, paspbmapomis, Ho He BMbBEANIIA BB 0643aEHOCTE H3BBCTHYIO
abATeIbROCTS, Takie NOXXONATH NoId momaTie Berbmifl. M BoTh motemy: Takia
wHOpME, onpexbias npexban gouyerumaro daryibrarusuaro sosybiicria pan-
HHIXH CYOBEKTOBh H& IAHHHE OOBEKTH, TEMB CaMHMB YCTAHABINBAKOTE Ipa-
BNIEH, 338 KOTOpHA 3T0 Bo3xbilcTRie He doaseno BrixogmTh; BMEeTE ¢B ThMD
HMH e g03bpamsemcea BMBWATEIRCTBO TPETEHXHL JIMUbL BB COOTBETCTBYIOIMiA
orHomerls, HaxoHens, 3TH HOPMEH HapasE® ¢h IDPYIrEMU HORIEEATD 00A3UMENs-
xomy UpEMEBHIO €O CTOPOBH THXE OpraHoB®, KOTOPHME BBEpemo pascmorphrie
CNOPOBDb, BOZHUEAWINNXE HA N04BB mojremamnxs orHomeHid.—Taxuus obpa-
30MB, Pasingie MeRIY JTAMH HOPMAMH M HOpMAMIH, NPeINHCHIBAIITHMH HAH
posOpauaomumit n3BbeTAYI0 XBATEILHOCTS, INIMIP KOIHIECTBEHHOE, HO HE Ka-
YecTBeHHOE.
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00MmecTBa M HACKOJBEO OHH BCTPHUAITH COYYBCTBie €O CTOPOHH
SAMHTEPECOBAHHHXD KJIACCOBT HaceleHlA, H BO-2-XB, OTH TOTO,
npeilycMoTpbHE I BOOOWE, H eCId 13, TO EaKld HMEHHO Ipei-
yCMOTPBHEL IOTOJIHUTENBHEA OTHOMEB1A, HAIPABIEHHKA HA OXPAHY
OTHOWIeH1#l, OpHU3HABAEMHXT HOPMAJBHEIMH, o00mecTBeHHO-IbIe-
coo0pasHEME, # HA TpoTEBOoIbiicTRle OTHOWeEBlZME, IPH3HABAE-
MEIMT HEHOPMAJBHEIME, OOMECTBeHHO BPEJHEIMH, H BB UMD
BHIDARAETCA OXPaHA BB NEpBOMTL ciyiab u mpormBoxbitcTsie BO
BTOPOMB.

Urars, 10pudunectumy omHOWEHIAMY HAZBIEANOMCE Nb MU~
NUNHDLA HCUSHEHHOLA OMHOULEHIA, KOMOPLIA RO KOHEUHOMY PE3YAb-
Mamy, He KOMOPLIL OHIUL HANPABICHDL, U MO EHBUHUME NPUSHO-
KAMD, ZAPAKMEPUIYIOWUME No0LeKHCOUE CYOBERMmbl % 00ZERMbL U
ULE GIQUMHOC Couemanie 1), nO0T00AME N00% MOME UM UHOU
abempaxmmbitt MUns OMHOWEHIT, YCMAHOBAEHHbIL WU CAHKULO-
HUPOSAHHYIE CO CMOPOHbL ROOICHCAUULS OPLAHO8S UWCYOAPCMEEH-
HoU eaacmu. BB 3aBHACHMOCTH OTH XapagTepa JaHHAI0 THTA,
OTH OPWBHAHIA €ro HOPMAJIFHHMD HIM HEHOPMAILHEMD, (B BHXE
00maro mpaBuia MIE B npuMbEenin L THMH HIM HHHME
0c000 EBaIN()UIEPOBABHEME EATETOPIAMT CIyIAEBH), W IOLJIe-
RAMid KOHRDETHHSA OTHOmeHiA (HAmp., JAERHA Opars, JaBEad
HMYUIECTBEHHAA CLBIKA) IPE3EAIOTCA HOPMAIBHEIMH, OOMECTBEHHO
wb1ecoo0pasEEIME, W BB dYaCTEOCTH (101 ycaoBiem® cooTBbT-
CTBIA MOBEJEHIA 3aMHTEPECOBAHHKXH JHANG CH NOBEIEHIEMS,
OPEeIIACAEHNMD HIE CAHRNIOHHPOBAHHKEIMEB JAHEEME THIOMT)
IOATERANIMA OXpaEE BF YCTAHOBIEHHOME® AId Cero IOpAxEs,
WIA HAIpPOTABS, HEHOPMAJGHNME, OOIECTBEEHO BPEIHEMH, H BB
YaCTHOCTH TPeOYRMEMA NPOTABOABHCTBIA OmATH-TAKE BB yCTaA-
HOBICHHOMD IIH cero mopAjes.

Bz 6oame MmCHOME CMBICATD RO0B WPUOULECKUMU  OMHOULE=
HIAMY ROHUMANOME MOADKO HCUIHEHHBIA OMHOWEHLA, NOOLO0AWLA
noos 00UHB U3T MNLE ACCMPAKMHITS MUNOES, KOMOPLIE NPU-
SHAOMCA HOPMAILHHIMU, OOUECMBEHHO UMDALCOOGPAIHHIMY.

JT0 OrpaHWYHTEIRHOE CA0BOVHOTpedieHie 00BACHAETCA THME,
YT0 OTHOMEHiA, NMPA3HABAEMEA HEHOPMAJIFHEMHE, Ch TOYEH 3pE-

') Kb 9ucIy STEXE® NPH3EAKOBH MOXEeTE NPHEAJIEEATE W NpelmecTBYIO-
mee NoBejeHie 32UHTEPECOBAHEEXD IS M Pe3YIbTATH, IOCTHIHYTEE NME.
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Bif 0pHAEYECKOl TeXHEEM [0 OOmMEMY NpPaBHIy IPHEEMAITCA
BO BHHMAQHie JUIIb MOCTOJBRY, NOCROJABEY OHHM IIPUBEIH KD TOMY
UIE HEOMY pesyasrary (yOificrsy, Epamb, moEymemin EHa TO
WIH ApYroe W T. [L.), CIYRAMEMY MOMEHTOMB, CH KOTODHMD
CBA3AHO BOBHHEHOBEHiE TOT0 WIM HEOLO0 JIONOJXBHTEIBHAr0 OTHO-
IMeHld, HaOopaBIeEBAaro Ha 00ps0y cB COOTBETCTBYOMUME TEpPBO-
HAYAJBHEM'G OTHOIEHIEME.

Br saninouenie ocraerca 3aMBTATH, 9TO IOPHIUIECRIA OTHO-
IeHld, OpejcTaBaAd co00X0 H3BECTHLNA HCTOPHYECRH CIORHBIIACA
THNHYBEEA EOMOHEANIN O0IECTBEHHEXE 3AEMEHTOBE, MOTYTE GHTDL
oorke manm membe CIORHMA; BE YACTHOCTH, IOPUAMYIECKiA OTIO-
menig BPp THCHOMBD CMHCIS MOTYTH COCTOATh H3Db OOXBLIATO HIM
MEEBIIAr0 9YHCJa BCTPBUBEIXS EOPEHEHXB H COOTBBTCTBYHOIHUXD
BCIOMOTaTEIBHHXTS OTHOWIEBi#, OpAYeM® RKOPEHHHA OTHOMIEHIA
BB CBOI0 OdYepefb MOILYTH ORTH WIH KOMOUHHDOBAHHHA HIH CAMO-
croareabana. CoorsbrereeEEO BTOMY M mojJeman(ie aGeTpaxT-
HEle THIOE OTHOWeHI# oOTimYaloTcd Ooasmieil Bau Megpmrel caom-
BOCTHI0, OOHHMMAIOTH O0JbIDEE HIM MEHBIIEE YHCI0 COCTABHEIXD
3JIEMEHTOBS.

Br paaspbiimeMs, roBopid O KDPUJAYECEHXT OTHOIIERIAXS,
v Oyzemd uMBTh BB BHAY JOpHiHUecKld OTHOImEHiA BB THECBOMB
cuEcaE.

§ 19.
IIpasa ¥ 0GASAHHOCTH.

Bearoe musEeEHOE OTHONIERIE BHDAa&KAETCH, KARD ME 3HAEME,
Bb W3BBCTHOMT IOBEJEHiN SAHHTEPECOBAHEHXD IHIB 110 OTHOIIE-
HiK) Kb DOLIERAIMEME OOBEKTAMB, H, IOCKOIBEY OHO HMEeTs
CIORHEHE XapaETeps, M0 OTHOMERI Apyrs kB Apyry. Orcmoza,
0rarojapA THOHIHOMY XaparTepy, npiofphraemomy Ooasmms-
CTBOMB OTHOIeRiH, ¢b IpejcTaBienleMb 0 IAHHOMB THIAYHOM®
OTHOIIEHiW, 0 JAHHEOH EoMOMBANIIA OOMIECTBEHHHIXTD DIEMEHTOBD,
oranyaomelica u3pBCTEEMHM XapakTeDERMH TPUSHAEAMH, COeLu-
HAeTcA mpeicraBienie 00b u3BBCTHEX® 1biicTBiAXH, BOTOPHXB
OpH JAHHHXD YCIOBIZX® OOHYHO MOBHO 0&EHJATH. BB 9acTHOCTH,
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NOCKOIBKY JaHHOE KOBEpPeTHOE OTHOIIEHie IOAXO0JUTH HOLD TOTDH
iy BA0H ompenbienmmil adcTpakTBHE THOB, COOTBBTCTRYIOMAL
iBarersEOCTs 1u00 paspbmaercs, amlo mpeimucuBaercd, JuGL
posOpandercd. B® nepBoM® cayuak TOBOPATE 0 NPABALS, BN
BTOPOMB N TPETbeMB--00B 004A3aHHOCMALS.

Tepuuss ,mpaBo” w ,0043aHBOCTE , KAKB MH y®e umban
caysad samMBrTATh. ymorpebadroTca HE BCeLJd BL OJHEAKOBOMT
curcab. He rosopa y&e 0 ToMB, UTO OHM CIy&KATH J1d 000-
3HaUYeHid a0CTPAKTHMXB THIOB® (OPUTOME KAED BB IBIOME,
TaK> ¥ BH HPHAMBHEHIM Kb COCTABHHMB 3JEMEHTAMB HXB, al-
CTPAKTHHMD MOJHOMOUiAMT M NPEINHACAHIAMB), — 5TH TEPMUHE
¥ BL IpyuMBHEHIH EB KOEEPETHHMD OTHOIIEBIAME 0003HAYANTH
T0 KOHEDETHOE OTHOINEHIe YIPABOMOYEHHOCTH MIX JO0JKEHCTBO-
BaHlA BBb m5J0OMB, T0 OTAbIbEEE AKTH, W85 KOTOPHXBD 5TH OTHO-
INeB1A CRIALRIBAIOTCH.

1) OcrasoBuMCcA CHAYAIA HA IEPBOMB CIOBOYHOTpelaerin:
EKOHEDETHEA JENSEEHHHA OTHOINEHIH, NMOCKOIABEY OHH NOAXOZATY
noxs aldcTparTHE# THO®, paspbmarmiit mssbermaro poxa 1ba-
TEIbHOCTh, HMEHYVIOTCA CYybsexmusnsimu npasamu; 18 e KOH-
EPeTHRA OTHOIIEH1A, TMOCEOIBEY OHH HOAXOAATD ICXB abcTpakt-
HE# THOB, UpeINWCHBAKMIifi HIM Bo3OpamArOmii mn3BBCTHArO
pola BATEIbHOCTH, HMEHYVIOTCA O00A3AHHOCMAMU.

Jdro ompexrbienie Bb mepBOd ero uacTH, IMOCKOIBEY OHO TO-
BOPATH: 0 NpaBaxb, HE RO30YAIAeTH HHEARUX®B COMEBRIA: HHETO
He CTAHET OTDPHUATH, YTO MH yHoTpe6ideMb TEPMHHT ,OpaBo”
MeAIY NpovYEMD Xaa 0003BaYeHid KOBEPETEMXD OTHOMEHiH yopa-
BOMOYEHHOCTH BB LBJIOMB: BB BTOMB CMHCIE MH XIOCTOARHO
roBOpUMT 0 (KOHEEpPETHOMD) mpasb COOCTBERHOCTH, 3a10Ta, HACKE-
JOBAEiA, ¥ T. A., ¥ T. A. JAHHHXG JENE IO OTHOMEHIO Kb JAH-
HEIMB 00BERTAMB.

Ho sato Ba neppmit B3raAlh MOMerH MOOKASATHCA CTpAH-
HBHMTB H HEeCOOTBETCTBYHmEME HA CymecTBY xBia, HH OOHYIHOMY
CI0BOYHOTpeOaeHil0 TOBOPATH BOOOME 0 EOHEDETHHXD OMHOULE-
HIAZS FOJMEEHCTBOBaHIA, EAEH 0 CAMOCTOATEIbHOH PA3HOBAIEOCTH
KOHEDETHHXS HRHUSHEHHHXD OTHOMEHIH, HAYIHXB BH NAPAIIEHAD
CB ROHEPETHHMH OTHOMEHIAMH JIPABOMOYEBHOCTH HIH CYOHEETHB -
HEIMH OpaBaMM¥, M TOJb30BATHCA XA 0003HAYEHIA BTOTO TEPMU-
HOMB ,00A33HEOCTE .
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JBiicTBuTeAbHO, MH NPUBHEIX CcMOTPBIs HA 0043aHHOCTH
Kakb H& HEYTO mpomsBojHOE CYOBERTHBHHITE NpaBb; JakKe Bb
X cIy9aaxs, I 00A3aHHOCTE NpU3HAETCA, XOTd OH Bpe-
MEHHO, Ip@ OTCYTCTBiH IpaBa, MH, ¢b .Jerko#f pyku Ilepunra,
TOBOPUME O ,DacCABHOMB xbiicrsim mpass“, 005 ,00BERTABHON
cBAsaHHEOCTH 00BeETa npaps” u T. m. He membe cOusgmea xa-
pakTepHCTEKA 00A3HHOCTH KAKD ,TACCHBHOH® CTOPORH IPABO-
OTHOIIERHiA: (RH3HEEHOE OTHONIEHie BEHPAKAETCA BB H3IBBCTRON
TBATENPHOCTH, 8 ,TACCHBHOCTh  KAED OB HCKINYALTDH BCARYIO
CAaMOCTOATENbHYI0 ABATEIBHOCTD W THMP CAMHMBD Kak® 0N YCTpa-
HAETH BO3MOAHOCTS TOBOPHTH BB TAKUXB CIYIAAXB O BAIHYI-
HOCTH CaMOCTOATEILHAIO /KHSHEHHATO OTHOINEHIA.

A Memxy TBMB, ecau OTpbmHTBECA OTH NPHBHYHEXE aeCO-
njauiff wgelf, BHSBAHERIXG HEACHOCTBI0 M HEIOTOBOPEHHOCTHIO
X0xAYell TEPMWHOIOTIH, TO Jerko yOBIuTBECA BB TOMB, 4TO OTHO-
EeHiA LOMRECHCTBOBAHIA BE TaKOI e MBpH moIX01ATH MOIE MORATIE
CAMOCTOATENbHEXE RH3HEEHNXT OTHOIIEHIH, KAKB M OTHOMIEHIA
yapasoMoveHHOCTH. BB camom® nBrb, BcAkoe KH3HEHHOE OTHO-
meHie BHPAaEAeTCA BB HM3BLCTHOMT AKTHBRUMT H.JIH TIACCHBHOMB
MOBEJeHIN 3aHHTEPeCOBABHHXT JANB BF NpUMBHEHIA KB IOJIe-
RaAMD 00BerTaMB. PasHuua auws 6z 10PUOULECKOl KEaIUPU-
KAt NOCAEHCOULOR0 MNOBCOCHIA U BMICMM C3 MILME  COOMEIM-
CIMBYIOUULTE OMHOULEHITE.

[Opugnuecrasd =®e EBAIMPUEANIL CBOJUTCA KB DPHSHAHIW
JABENXD JrBi#cTBiff 103BOJEHHEIMH HIM HEI03BOAEHHEIMH, paspb-
IIEHAKIMH, OPeIOUCHBAEMEMA HIH BO30paHAeMEMH. ITa PasIdd-
HAA OYMHKG OYeBHZHO HE .MOKETD H3MBHHTH Npupoosv. RAIHEH-
HHXD OTHOMEHi#f Kakb TAKOBHXD DyJeMb JH MH HA3HBAThH HXB
npasasMd BIA 00A33HHOCTAMH, OHH OCTAKTCA H BB TOME H Bb
apyrous caydat 1Bus, wbMb OHUIH, — KOHEDETHEIMH JRU3HEHHEMH
OTHOLIEHIAMH: W TYTH H Taumb MH uMbBeMs 1510 €5 A3BBCTHEIMH
KEOHEDETHHMHE CYObeKTaMH, EOHEDETHEIMH OOBEKTaMH, KOHEpeT-
HEMB [OBeJeHIeMD MePBHXD [0 OTHOMEHI EO BTODHME: RHAS-
HeHHOe OTHOINEHie OJWHAKOBO HAJIMI0 KAKB BB TOMB Caydas,
EOTZa COOCTBEHHEET WOJIbL3YETCA CBOEH BEUIBI0, TAKD H BB TOMB
caygab. morga pabouwi¥ (mam pads) HcHOAHAET® CBOM YVDOES;
pasHALa, NOBTOpPAEMD, JIAIDD BB DPAsIAYHOE XapaKTepHCTHEE, Bb
EBAJHPUEALIA TMOLIeRAMMXT OTEOWIER1E KakE oTHOmMEH1# ynpaBo-
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MOYEHHOCTH, CYOBERTABHEIXD IPaBb, Cb OJHOH CTOPOHHE, H OTHO-
menli# TOJREHCTBOBAHIA, 00g3aEHOCTEH, CB XpPYroi.

Bt ®usHy oTHOmMEHiZ JOJAMEHCTBOBAHIA BEF Jdamb OLHHEXE
ROMOMHADPYIOTCA OOHEHOBEHHO CB BCTPBYBHMH OTHOMIEHIAMHA
yNpaBoOMOYeHHOCTH BF IMOE Apyruxs, o0pasys cobowo Goxbe wam
menke CIOBHEA ,UPABOOTHOMEHiA“, OOBeIHHAEMHA HOLB HME-
HEMB OTHOIDEHI# IOABIACTHOCTH, TOrOBOPHKXFH H HHHXB 0043a-
TEIbCTBEHHHXE OTHOmEHiH... Tars, y pada ecTs rOCHOJEHT,
pab09aro X03AWHSD, ¥ MAHJATAP1A MAHJAHTH, Y Negotiorum ges-
tor—dominus negotii, 1 7. ., @ T. L. 910 00CTOATEILCTBO, BB
CBASM CB XOLAYAMT NpEICTABIEHIeM® O TOMB, UTO YOPABOMO-
JeHHad CTOPOHA COCTABAAETH ARTUBHHE, a o043aEBEAd—JIHIIb
NACCHBHEE HJEMEHTH OPaBOOTHOmEHid, 910 mepBad IbitcTBYeTH,
8 BTOPaH COCTABIACTH TOIBKO O0BEKTH BO3IBHECTBiA,~—m 3acTa-
BIAETH 3a0HBATH O TOMB, UTO ME BB TAKAXE CIVIAAXD EMBEMD
1510 Be ¢b mpocTEIME NTHOmMERIAME (X03AHEA KB PabodeMy, ToCmO-
iuEa &% paly, MAEJaHTA KB MAHIATADIO W T. 1.), & CB OTHO-
IEeHIAME CAOMHCHbIMY, CIATAIMAMACA H3F PAJZA CAMOCTOATElb-
HEIXB GCMPHUHGILS OTHOMeHill (X03AuH® — palouili ¢k ofHOM
CTOPOEH, padoulfi—X034uET C€B Apyro#t, rocmognas — pals Cb
OXHOH CTOPOHE, Pals—TrOCHOJIAEED CH APyroit, @ 1. L., ¥ T. [L.);
EQ/RI0e W31 BTUXE BCTPBYHHXT OTHOMERi#t BHpamaercd BH H3-
BBcraoft 1BATEIBHOCTH SAHATEPECOBAHHALO JTALA; MOCKOABKY AUUO
dmiicmeyems, 0HO — CYOsERMs OMHOWEHIA, (E30THOCATEIFHO KB
TOMY, EBAJNQHANADYETCA JE NOZIemallee OTHOIEHIE Eakb IIPABO
AIE EaKF 00A32HHOCTH: Bb IEPBOMB CIY4aB MH POBOPHME 0 CybH3-
eKm NPasa, BG BTOPOMB — O CYyOsexmn obasanwocmuw. W Ba-
000POTE: NOCKOALKY HA AUUO OKAIBIBALMCA 8030WUCMEIE, 0HO —
003exms OMHOULENIA, OUATH-TakW G€30THOCHTEIPHO KB TOMY,
EBAIHOHIAPYETCA JH NOJIealmee OTHOIIEHIe KAaED IPABO HIMA
EAaEb 00A3aHHOCTH: BB IEDPBOMB CIyIah mepexs HaME OyjieTs
ofsexms npasa, BO BTOPOMB—O6zexms o6asannocmu. Ilpappa, Ha
mepBHE B3TIALE MOMETE MORA3ATHCA NAPANOECAIBHEIMSB, 9TO
cy0BEeETD NpaBa MOBETH OHTL OJHOBDEMEHHO OOBEETOMB 008-
sanEOCTH. Memxy 1Em®, 570 TMOCTOAEHO OmBaers. Taks, mamp.,
EOrJa EAMEDHCTRA IpPHYECHBAETE CBOH OapHEI0, Jakell oxbBaers
CBOEr0 TOCHNOIWHA, W T. I., W T. 1., IepPBHe (EaMepHCTEA, JaEei)
ACIOJIHANTS CBOX 0043aHHOCTH, & BTOpHe (6apHEA, TOCIOJHEE)
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ABAATCA 00BEKTAMHE COOTBBTICTBYIOMATO OTHOUIEHIA JO.IMREHCTBO-
BaHIA, COCTOA BMBCTB €5 TEMB CyOBEKTAMH BCTPBYHArO OTHO-
MeHid yOpaBOMOYEHHOCTH.

Bt cBA3M C¢B CRA3AHAHMT BOSHHEAETH BOOPOCH: BOBMOKHEL
J¥ YECTHH OTHOMEHiA yIpaBOMOYEHHOCTH 6es® BCTPBYHEIXE OTHO-
menifft goaxmercTBOBaHiA W HAa000poT:? OTBBTH pHOXMEH® OHTH
TAKOBB: NOZOOHESA ROMOMHAIIM JOTHYECRH HE HEBO3MOMHKE U
npagTHYeckH BeTpEUaloTCA; HO OBB NPEICTaBIAIOTH CTOABEO He-
VI00CTBE, 9TO J0OYCKAIOTCA TOJRKO BB BHIB HCRInuerld. Tars,
Ml nMBeMb 1BI0 Ch YHCTHMH OTHONIEHIAMH VIIPABOMOYEHHOCTH
TaMB ¥ IOCTOAbEY, PIB M MDOCKOJBKY JXOCTHAeHle JaHEArO pe-
3yIRTATA 3ABUCHTH OTH corzacia Behbx® yvacTrHEOB® (mAWp.,
oTuyAeHie o0me#l BemW UpH CYNIECTBOBAHIM OTHOINEHIA C€OCOG-
CTBEHHOCTH), DABEEIMB 00Dpa3oMb® Bb TEXF CIYIAAXD ROXAH3IH
npaps, rab upmubrdercs npmEmMnD® melior est conditio occu-
pantis. Cs jgpyroit cropomst, Mu HuMBeus xb5r0 C¢B YHCTHMD
OTHOMEHIeMD AO0JIAEHCTROBAHIA, MOCKOJBEY JAHHAA 00A3AHHOCTH
HOKOHUTCA HA KAKOMB-HUOYIb 00meEM® OpernucaHig uam sanperh
6ess ®aroif-1u00 CAHRNIA, HAOP., BCBMB M RamIOMY 3aIpeIIaeTcs
NBEAHCTBO, MA@ BCHM® ¥ EAMIOMY NPEIUACHBAETCA XOZHTH BB
0agio, ¥ T. N, U T. [

Bee me 910 mcraoueria. B rpomajsoms 00apmuHCTRR Cay-
Ja€Rb OTHONIEHIA YIMPABOMOYGHHOCTH M JOJREHCTBOBAHIA KOMOH-
HAPYIOTCA B EadecTBS BCTpEYHEXT OTHOIIEH1H, TAKB 9TO0 IPABY
OTHOT0 YYacTHEMEA couTBbTCTBYeT® BCTphUnas 00A3aHHOCTH ApPY-
roro ¥ Hao6opoTs. boxbe cI0mELA OTHOmMEHIA CBEPX® TOrO
CAAralTCA BH JUONE RaBIAT0 U3D YIACTHAEOBD OJHOBPEMEHHO
H3h PAZAa OTHOMEHiY YIOPABOMOYEHHOCTA M JOXEEHCTBOBAHIH, 1LIH
WEEIME CIOBAMM W35 UPaBb u 00A3aHHOCTEd II0 OTHOMEHI0 K
TPYroMY YYACTHHEY (HIM IDPYTEMTB YYACTHHEAMSB), MPHIEME EA&-
J0MY H3B STHXD OTHONIEHIH cOOTBBTCTBYITH BCTpEYHHA OTHONIE-
HiA YIOPaBOMOYEHHOCTH H JOJKEHCTBOBAHIA, AIM BCTPBYHKA Ipasa
n 0043aHHOCTH: JOCTATOYHO BCIOMHATH XOTZ OW NIpo OTHOIDE-
Hid, BHTEEAIOMid W3 RYIIH - IPOTa®H B JPYTHXB ABYCTOPOH-
HAXB JOTOBOPOBS.

2. M= paszcmorpb.1i KOHRDETHHA OTHOWIEHIA YIPABOMOYEH-
HOCTH H JOJAEHCTBOBaHIA BB mbaows. OOpamascs Kb aHAIAIY
COCTABEEIXD DJIEMEHTOBD STHXBH OTHOIIEHIH BBH OTABABHOCTH, MEH
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NOXEHE HANOMHHTH O00% VCTAHOBJEHEOMT HAMH BEIOIE, IIPH H3Y-
JeHIH RUBHEHHHXD OTHOWmEeHi#l Boolmie, pasinuinm MEEIY ROpeH-
HEIME W BCHOMOIATeIbHHIMH OTHOINEHIAME.

Ilepeua RHpamawTCAd BB TAKMXD NBHCTRIAXE, COBepiIeRie
WIA HecoBepIieHie KOTOPHXD OPH HOPMAJIBHEIXH VCIOBIAXD, HE-
306UCUMO OMB GOIMONHCHALD TPOMUBOIWIUCMEIA €O CHOPOHLL ML
uth Opywas auys, Ee00X0XAMO HIm N0 EpaitEeii MBpE cumTaeTCH
HeOOXOTUMEMD A4 JOCTHEEBIA THOMYHHXD IIA TAHHOHK EAaTero-
piE OTHOmERi#f pPe3yaAbTATOBB; KB YACIY HXD MOLYTH IpPHHALIE-
H&ATh HE TOALEO IPAMEE AKTH NOJB30BAHIA MIM PACOOPAREH1A
MOLIe:RAMUXE CYOBEKRTORD HAIH IOATERAMUMU O0BERTAMH, HO I
BeAKOEe HEOe BO3bBlicTBie IepBLIXD HA BTOPHE, BB TOMB UHCIE—
BB C1Y9aAXD KOMOMHHDOBAHHOH 1B4TENIBPHOCTH, — B IpelbABie-
Hie IPYrs EB ADYIY KOHCMumymusHvirs Tpedopamift, HampaBIen-
HHXP Ha TO, 4T00H BH3BaTh wu3BhCTHYIO BCTpbuEyH xbarTens-
HOCTB, MOCKOIBKY T5 mim mEmA Berpbudmsa pb#crsia (Boolue
HIA IIA COBePINEeHiA nXB BH JAHEOE BPEMA) HPETmOTATAIOTH
uspBcTHOEe HAmMOMUEABHie, TH WIH WHKA VEasamiA, pasBACHERIA,
HHCTPYRLIM H T. IL

Bropma, mpmexopdmia mpu HaIHYEOCTH M3RBCTHRXD VCI0BiH
EB NEPBHMP BB CIyIas OMACHOCTH WIM HAJHYHOCTH EOH(JIHETA
(HesmerarTeIpHaro BMEMATENsCTBA HIM OTEA3a BF HEOOXOXHMOM®D
corbiicTBin), BHPARAWTCA BH WSBECTHHXTD 6CROMOLAMEALHILS
Tpe6oBaHiAXs, HAOpPABICHHHX® HA TpejyOpe®jeHie HIA yCTpa-
HeHie BB TOME HIH HHOMB cMucIE mocabpersiit coorbrereyio-
maro KoE(amkra ).

a) Bp npumbHeRid KB OTHOmIEHIAME YIpPABOMOYEHHOCTH (T.-e.
Kb THEMP MESHEHEHEMTD OTHONIEHIAMB, KOTOPHA IOTXOZATH NOLB
afcrparTERE THOB, paspBmalomif wmspbermaro poxa yBarexs-
HOCTB), COOTBETCTByMOIie AaETH BO3LBHCTBIA U CBABAHHEA CB
HAMH BCIOMOTATEIbHEA TpefoBanid OOHEHOBEHHO TOEE HMe-
ByloTCA mpasaMu. Tarsn, rosopars o ,upass‘ xamEaro ,cyds-
€ETA ,T0TB30BATBCA HIA ,PACHOPAMATHCA® JAHHON BEmBbIo,
,0 mparB“ Tagpux® AEms ,TpeGoBATH BO3BpATA OTHATOH Bemu“,
7 T. 5. Ha pagy c® stEms BeTpbuaerca ® Jpyrad TepMHHO-
aoria. T'oBopars, uT0 CybsexmusHoe npaso BH CMEHCIS EOHEpET-

1y Cu. 06B 3TOMT BEme, § 16.
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HATO OTHOLIEHIA YIPABOMOUEHHOCTH CAOLAENICA U35 PAOE Mpaso-
MOWWI ¥ CBASAHHHXD Cb HAMH WPUMASAHINL, TPAYEMD, OIHAKO
9TH TEPMHEHH H BB 0CO0EHHOCTH TEPMHHD ,NPHTA3AHIE“ JAICREO
ge Bchum ymorpebisercd BH OZMHAKOBOMT eMECIE ).

Bt Bugy 8Tor0 HEOOXOZHMO Cpa3y YCIOBUTHCA, BB KaEOMB
CMHCIS M caM# BB JalbEbiimeMs OyieMs yOOTpeOIATh BTH
TePMEHEL.

B3 stomt orHOmenmim EHagzo sambraTh cabpyiouree: roBODA,
qT0 CYOBEETHBHOE OPABO BB CMEHCIB KOEEpeTHAr0 OTHOIIEHIS
VIIPaBOMOYEHHOCTH CIAraercd H3b PAJa IPaBOMOUlil I CBASAHHHXD
¢Ch HAMH OPATA3AHIH, ME NOLD NEPBEIMH IONHMAEMT KOHEpET-
HEE AKTH IT0J-30BaHiA, pAacCHOpPAEEHIA H BOOOmE BCARle AKTH
sosrbiicTeia Ea mopiemamie OOGBERTH CO BRJINUEHIEME EROH-
CTHTYTHBERXT TpPeOOBaHii, & TOXHF BTOPHMH — BO3HEHEAIONIIA BB
CBA3HM CH STHMT BCIOMOTATEIbHEA Tpe00oBaniA 3aMHETEPECOBAHBEXD
JA0B KB JPYrUMD JIHOAMD, CAHRIIOHHDOBAHHEA COOTBETCTBYIO-
muMD A0CTPAKTHEIMD THOOMB, HOAB ROTOPHI MOAXOIUTEH JaHHOE
OTHOINEHIE.

O6rpems mpaBoMouilt u mpurTasadiff MomeT® OHTH, KOBEUHO
PasJAYHHE,—]DYEOBOZAMUMT EDHTEPieMT M BB 3TOME OTHOIIEHIH
CIy&ATD, KOHEYHO, COOTBBTCTBYIOMIA al0CTPARTHHE THIOE: TAKD,
HAmp., 00BEMB IpaBoMOuiif colcTBeHEMRA mApe 00BeMa Ipaso-
Mouiff ysygpyeTyapa HIX apeniaropa, o0GeME NPABOMOUill mu-
HECTpPa mupe 00BeMa IpaBOMOvYii rydepHaTopa, W T. L. H T. L.
[Ipu sroms Heo0xoiumo eme nwMBTE B BHJY, 9TO Ha OPakTHES,
BB JAHHOM® ROHEDETHOMD CIyuah, He BCEIJa BO3MOMKHO COBEp-
menie BcEXb TEX® aKTOBB, W3H KOTODHXD CIALAETCA CONEPIEA-
Hie coorsBrersyromaro alcrTparTHATO THNA; TAEB, HAID, A BO
BpeMA MNYTEMECTBlA JIHINEHD (AETHICCKH BOSMOKHOCTH [OIB30-
BATBCA MOHMH BeI[AMH, OCTABIIAMACA V¥ MeHA HA EBapTaph,
X0T4 4 EaRB COOCTBeHHHED M ofazagaro in abstracto coorsbr-
creylomuyMs mupasoyoyiems. Cs gpyrof CTOPOEH, JaHHOE EOB-
EpeTHOEe OTHOMeHle, pasyMberca, BepbiE0 Ja€TH BO3MOKHOCTH
COBEPIIEHIA H TAKAXT AETOBB, HA KOTODHE JIANO Ch TOYEH 3pB-
Hig COOTBBTCTBYIIATO a0CTPARTHALO0 THNA HE YIOJIHOMOYEHO,
ge mmbers ,mpasa ‘.

) Cu. 005 »TOMT HHEe, § 24.
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AETH, H3% KOTODHXT CRIAJHBAETCA IaHHOE OTHOIIEHIE ympa-
BOMOYEHHOCTH, JAaHHOE TPaBO .JHANA, COCTABIAKTS COOEPHCAMiE
sroro mpasa. CoBepmenie 3THXT aKTOBH HMEHYETCA OCYULECHIB.AE-
H1EMZ TIPABA.

b) Uro racaerca OTHOmeHi# jJ0JIKEHCTBOBAHIA, TO H BB CO-
crapb uXD HeO0XOJHMO PA3IHYATh KOPEHHHS H BCIOMOIATENb-
HEA oTEOmeHid 1). 310 npuuBEAMO KAEB KB IO0JIORHTEIBHEMD,
Taks ¥ KB OTPHOATENBHEMT® OTHOINEHIAMT JOJAKEHCTBOBAHIA.
Pasguna me®Iy HEMHE IAMB BB TOMB, YTO BB IEPBOME cayiasb
cooTBBTCTBYIOIMEE EOPEHHOE OTHOIIEHIe BEHPARAETCA BB COGEp-
weniy W3BBCTHEIXE AaKTOBD BO3ZbicTBid cyibeRTa 00A3aHEOCTH
215 TOLIeRAMEAMSE OOBEETOMB, & BO BTOPOMB BB HECOGEPULEHIYU
COOTBBTCTBYIOIUXS AKTOBh. BB CBA3H CB BTAMD BH 000HLB CAY-
9a4Xb BOSHUEAKTE H3BBCTEHA BecmoMorarelsEHA TpeboBamid
BAWHTEPECOBAHHHXT JHOB IPOTEBS THXB, KT0 MBmaers HME
MCOOJHHTH BOSIOMEHHYI H3 HAXD NOIOKHUTEIBHYI0 00ABAHHOCTD
HIH 3aCTABIAETH HXF BAPYMHTH OTPHIATEJbEYI 00A3aHHOCTE.
Br camoms 1B1b, ¢b ogHO# cTOpOEN, ve.roBbEB, YTOOH HCOOI-
HUTH BO3IOEEHHYI HA HEr0 NOJOEHTEIbHYI0 0043aHHOCTH, HANP.
IOJaTh BEmb, IOMOYh BCTATH KOMY, BCHAXATH IIOXE, BHOPUTH
ATH OpUYecaTh KIEATa H T. J., IOIKEHD COBEDIIHTH IOZJe&a-
[mie aKTH WO OTHOMEHI KD mOjIemameMy 00BERTY; C¢B Jpyroi
CTOPOHH, OHB, BCTpbuadg mombxy co CTOPOHH IR TpeTBEXT JUOB,
CO CTOPOHE JTH HENOCPEJCTBEHEATQ KOHTPATeHTA, NpelBABIAETS
kb HaMB coorsBrersyromia rtpeGosamia. To me mutatis mu-
tandis OTHOCHATCA OYEBHXHO H KB OTPUNATEAPHEIMT OTHOMEHIAMB
T0JREHCTBOBAH1A.

Ilna o6osgEadenia BXOJAMHAXD BL COCTABH OTHOmMeHif fox-
AEHCTBOBAHIA AKTOBB® BO3JBHCTBiA, EOTOpDHEe CBb TOYEH 3pBHIA
cO0TBBTCTBYIOMAr0 a06CTPAKTHATO THOA UPEXNACHBAETCA HIM HA-
000poTs BO30paHAETCA COBEpINATh, MH He pPACI0JaraeM® JIPY-
THMB TEPMAHOMB, EpoMB TOro He TepMuEA ,0043aMHOCILC,
KEOTODHIT, EaE® MH BEIBIn, 0603Ha4aeT® H BCe OTHOIEHie A0JI-
BEHCTBOBaHIA BH mbBaoms, [Jaa o60snayeHid CBA3AHHHXE CB

) Ha 310 X0 CHXP® DOPH HEETO He OOpDATHID® BHEMAHIA, uTé 00BACHACTCA
HeACHEIMHA OpelCTABICHIAMA EAcaTelpHO MCTHHHOE DpPHPOAH TOTO, 9TO IpPH-
HATO HA3EIBATH ,TACCHBHON CTOPOHOH IpABOOTHOMEHIA®.
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,00A32HHOCTAME BB VEA3AHHOMB CMECIS BCIOMOraTeJsHHXT
TpedoBaBii BOOOmE HE CYMECTBYETH YCTAHOBHBINATOCA TEPMUHA:
WHOTZA, Oe OTiaBad ce(B oTueTa BH STOMB, H BH TAEKHXE CIy-
9a4XF rOBOPATS 0 ,mpaBt® ,Tpedosars, aTo0H He MBmain memoa-
Hemin o0AsaHHOCTH®; mpasuisEbe u BB JaHHOMB caydab, 3a
seanbaleMB IPYroro TepMAHA, HA3KBATH 9TU TpeOOBaARiA NPUMAIQ-
niamu; pas sToro umberca Thus Gorbe ocmoBamiit, uTo QymEEmin
03HAYEHHHNXH TpeOoBaniff OZHOPOZHH ¢Pb TEMH, EOTOPHA HCHO.I-
HAITD NPATA3AHIA IPH OTHOIIEHIAXD YUPABOMOYEHHOCTH.

K® crasamEoMy ocraercd OpPHOABETH, 4TO 00BEMTB O00A3AHHO-
cret ® cOOTBBTCTBYWIHUXT WUMB NPUTAAHIE MOEETH OHTBH
CTOIb e PAsJIHYBH#E, Eakd N O00BeME IPaBOMOUill W CBA3AH-
HBHXB ¢B mocarbisaMu 1paTAsamift; m 31BCsr EpArTepieM® cay-
AT co0TBBreTRenENi abcrpakTER# THoB. M 31Bch RAROHELTD,
TaKD K€ EAED I B OPHMBEEHIH KB OTHOIUEHIAMD YOPABOMOYEH-
HOCTH, B® JAHHOMD KOHEpPETHOMB caydab mHe BCerja 00BeRTHBHO
BOBMOIKHO COBepImeHie Toro, 4T0 OTH O00A33HHATO JUIA Tpe-
Oyercd; Taks, Anum0 (PAKTHIECEH MOKETH He OHTH BB COCTOAHIH
TOCTABATH TPeOYEMYI0 Bempb, YIIATATH NOIOEEHHYK CYMMY Je-
Hers ¥ T. J. OT0 wuwocabieee o00CTOATEIBCTBO MOMKETs HMETEH
pa3IHYEOE IOpPHIHYECKOe 3sHAYeHle: Jumo Jau00 0CBOOOEIAETCA
OTH COBepmenif jasearo xpbiicreia, ambo Ha 9TOTH cayiait ycra-
HABIMBAEICA Kakag-sulyjib HOBAA O0A3aHHOCTS.

§ 20.

BosaukHOBeHIe, H3MBHeHie, HmepeXoas H IpeKpameHie
IpaB®s H 00S3aHHOCTEH.

[IpexmecTByowids pasCy#jlenid NOEasasn, 9T0 OOBEKTHBHOE
H CYOBERTHBHOE INIPABO HE CYTH PEaJbHHA CHIH, USEH EOTOPHXB
mepBad TBOPHTH BTOPYI, & BTOpafg sapomjaeTcd, A3MBHAETCA H
YBAIAETS M0X00HO 00BeETaMB Opranmdeckodl mpapogs. O6seETHB-
HOE IIPaB0 eCTh TOJBEO COBOEYIHOCTE 0€000 KBaluduIuEpo-
BAHHHXB, TAKF HASHB. ODHIEYECEAXD HOPMB, COIOCTaBIE-
nie ROTOPHX® xaerTh TH a0CTPAKTHEE THUH WIM IOPHIWIECKie
HHECTATYTH, TOXH EOTOPHEE MOZBOZATCA KOHEPETHHA MRASHEHHHA
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OTHOIIEHIA W HA OCHOBAHIH KOTOPHXDH OnbHHBAETCA BB MOJIe-
RAMUXb EOHEDETHHXP® CIyYaixb IOBeJIeHle 3aHETEPEeCOBAHEHXD
aans. Cy6veETusEsA mpasa (@ 00S3aBHOCTH) CYTH JHIIb 0C0G0
KBAJIM(QHIEPOBAHHENA PASHOBHJIOCTH KOBKDETHHXD HUSHEHHHXD
OTHOIIEHIfi: JaHHOE FOHEDETHOE iKU3HEHHOE OTHOIIEEie mpH-
3B4ETCA CYOBEKTHBHHMB IPABOMB, MOCEOIBEY OHO HOIXOAHETE
moxs abcTpakTHE THOB, paspBmalomiifi wabecrEaro popa xba-
TeJIBHOCTH; OHO (pH3HAETCA O0A3AHHOCTHI), TOCEQJIBEY OHO IIOJ-
XOJZHTH TOXH AOCTPAKTHHE THID, UPEINHCHBAWMIE nIH 3ampe-
maronrii uspberEaro poga IBATEILHOCTS.

Oznako, MEH Tr0BOPDEHMT® BB NpuMBHeRIH BB IOpUJIUIECEAMB
oTHOINEHiAME® BB ThenoM® cMECIB, KB npaBaMt # 0043aHHO-
CTAMB 00% YCTAHOBACHIM MJIH BO3HMEHOBEHiH, wsMBHemim, mpe-
kpauteHid ¥ nepexoid mxs. Uro me 2TO 03HAUAETH?

He Tpyxnao y651uThca, 9T0 9TH TePMUBH AMBIOTE CoBCEMT He
T01% CMHCIB, KaROM HMB OOHEHOBEHHO IPHCBOMBAETCA: ME HMA
OTTBHAEMD IAMIb PAZIUUHBIA (HOPMbL CMIHBL 0OHULS HCUSHEHHDBILS
OMHOUEHTIL OPYWUMY.,

JB10 BH TOMB, 4TO BB EHSEH OJHH KOHEDETHHA OTHOLIEHIA
NOCTOAHHEO CMBHAKTCA IPYraMA: OPALEIECKH CYIIECTBEEHEA OTAHO~
menis saMBEAOTCA OpHIMUECEM O0espasIdYHEME H HA000pPOTE,
PaBHO OpULAYECEd CYN[eCTBEHHEA OTHOMEHLA O3HOTO THIA— OPH=
IAYeCEH CYIeCTBeHHHMH OTHOIIeHIAME IPYyroro Tuma. Tags, moi-
X044 KB ORHY MArasysa ¥ pPascMaTpuBad BHCTABICHHHA BB
HeMb BemH, CYOBeKTh CTAHOBHTCA BB H3BBCTHOE, IOPHIAYECEH
0e3pas1dyHOe OTHONIEHIe Kb THME BeIAME, BXOJA BH MArasHED
¥ TORyIAA IPUIIAEYBINVIOCA eMY Bems, OHB upiobpbraers Ha
yee npaBo, APYTHMH CJIOBAMH, €r0 NepBOHAYAJBHOE IOPHIWIECEH
fe3pasInuHOe OTHOMmIEHle KB Bemu cMEEAeTCA IOPHJUYECEH CY-
mecTBeHEEMEB. B® cayvab oreysmjgenia Bemm aMbers MECTO
o0paTHOE.

Bs uacrHOCTH, MH TOBOPHMB 00T YCMaHosaewiu % NPexKpo-
werniu TpaBd M 00A3aHHOCTEH, NMOCEOIbKY MH CMOTDHEMD HA CO-
BepmuBmyiocs cMBHY oOTHOmeBik TOIBKO CB TOUEEM 3pBHIA
OJHOTO H TOT0 ®e 3amHTEpecoBaHEAr0 amma. [[pm sTomM® 1pesr-
moraraeTcda, 4T0 Ipem&Hee H HOBOe OTHOINEHle JAaEHAL0 CYOB-
€KTa EB JAHHOMY OOBEKTY PAHOPOOH®! MO COAEPEAHI0, H UTO
BB TEPBOME CIyYal ®060¢, a BO BTOPOMB cIydal npescHee OTHO -

O
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nieEie KBAJH(PHOUDPYETCA EKAKH NPaB0 HIA Kakb 00ASAHBEOCTE;
3aT0 BB [EpBOMB cIyias Be wumbers BHAUeH1A IOpPHIAYECKEAA
EBAIM(UEANIS IpPeKHEATO, BO BTOPOMB— HOBATO OTHOIIERHiA, T.-e.
0e3pasIdin0, IPeICTABIAIOTCA AR COOTBETCTBYIOMIA OTHOMERIA
caMa 1o ce0b ropugAdecEM OespasiHYBHME HIH WPUIUIECEH CY-
mecTseHERNMA. Takb, MH TOBOpEHMB 00% YCTAHOBJAGHIM MIH BO3-
HUEKHOBEHIH TpaBa cOOCTBEHHOCTH Kak® BB cayuab sapragbuia
HUEOMY He npuEagiexameil semu (31bcs mpekpee oTHOmEHie
ED BeMH, BHPAKABIOEECA BB YHCTO NACCHBHOMT IO OTHOIIEHIIO
Kb Hell moBejeHim miM BB NPOCTOMT PAsCIAAHBAHIM ed, IOPH-
paueckn 0espasiduHOe), TAED W BH TOMB cIyeah, Korja Hamp.
JANO, REBIIEE [0 HAWMY BB gomB, EYOHIO €ro y IPeKHALO
codcreeEEEEa (315CH W mpemHee OTHOMEHie OPUIUYECEH CY-
MECTBEHHOe, HO PABHOPOZHOE CB HOBHME). Tar®, CB Apyroi
CTODOHEI, MH TOBOPMMB O IpPeEpamleHIH IIPaBa COGCTBEHHOCTH
OAMHAKOBO, KARD BB caysabs gepeamenmin Bemu (315ck BOBOE
OTHONIEHie 0pEInIeckn (e3pasinynoe), TAks H BB TOMD caydasl,
ROTAa, HAIp., OpekHifft coOCTBeHHUE® 10MA, HPOZABE ero Apy-
rOMy JHIY, OCTaeTCA BHTH BH HEMD BB EadecTBb EBAPTHPAHTA
(sxbce @ HOBOE OTHONIEHIE IOPHAMYECEH CYIIECTBEHHOE, HO pas-
HODPOZHOE CP NPERHHEME).

M= rosopuMB 00% UsMwHeHiw % nepexodnw upasb u 004-
BAHHOCTEH#, IDOCKOJBEY MH CMOTPHMTB Ha COBEPIIMBIIYIOCA CMEBHY
OTHOIEHI#l ¢b Toukw BpbBHIA JBYXH BaHHTEPECOBAHHHXD JHID
(cy0berTors BCTpBYEMXT OTHOINERiH, cMBEAeMHXT HOBHMA
BeIpbyREMA oTHOMeHiAMH). Ilpy 5TOMB mpesmoJaraercd, 9TO
BH NEepBOMB cayial mpemEee H HOBOE OTHOLICHIE IIEPBAro
cy0BeETa, & BO BTOPOME CIy4ah IpemHee OTHONIEHIE MmEPBAro
I HOBOE OTHONIEHie BTOPOTO OOHOPOOHH TO CONEPEAHI, T.-€.
MOIXOZATE TOIE OLMED u ToTh me abcrpakrmuft Tuns. Cs xpy-
roff CTOpOHH, OpejmOJaraeTcd, 4YTO BB HEPBOMB caydab mpem-
Hee ¥ HOBOE BCTPHRIBOE OTHOIIEHie BTOPOr0 CYOBEKTA PA3HO-
POOHB. €B COOTBBTCTBYIOIMUME OTHONIERIAMH II€PBATO CYOBEKTa
M [0 CpaBHEHIX IPYr's CBH APYrOMB, & BO BTOPOMD HpeEHEe H
HOBOE OTHOIIEHIe KAHJAATO U HAXE, TOPOSHB B3ATHA, PA3HO-
POOHb, MO CPABHEHID XPYI'B CB XPYLOMB.

ll1a moAcHEeHiA CRA3AHHATO BOSbMEMD JB& IPOCTRHXB NpH-
whpa. Jonycrams, uro A umEers mpaBo cOOCTBEHHOCTH HA AAH-
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HYI0O BEI[b; HA DALY Cb DTHME CYIECTBYETH IOPHAHYECEH 0€3-
pasimusoe oTHOIIeHie kb Heit amma B. Jomycrums parbe, d9T0
A yCTaEaBIWBAETH BB NOIB3y B CepBHTyTHOE mpaBo Ha CBOK
gemb. BB TakoM® caysal MH TOBOpUMT 00D #“3MibHEWi® NOPABA
coOcreenrocTn A. Jerko Bnibre, 4TO IpeikHEe U HOBOE OTHOIIE-
Bie A KRB Bemd OJHOPOABE II0 COJEpPKAHII0, T.-€. TO M JIpyroe
OTHOIIEeHIe TOJZXOZATH NOAH NOBATie mpaBa cOOGCTBEHHOCTH, &
mpe:RHee H noBoe OTHOINeRie B ET Hell pasHOPOIEH CB COOT-
pbrereylomuMy oTHOMeRlAME A KB Hell, (cEHavala IOpHAIAYECEH
fespasinygoe OTHOINEHle EB Bewu Jauna B mpu mpasb cob-
CTBEHHOCTH Ha Hee A, a 3acuMb CepPBHTYTHOe mnpaso B mpm
coxpamdiomeMca npad cobcrBeAHOCTH A), H Pa3HOPOLHE TIO
CpPaBHEHI IPYL'B Ch APYroMF (CAAYaId ODPUIHIECEH Oe3pazini-
HOe oTHOmesle B E® Bemu, a 3acuMB BB €0 &e xunb opajiaye-
CEM CYIECTBeNHOe, NOAX0jjAl0ee DOJH TOHATIE CEPBATYTHALO
npasa). Jooycrums Temeps, 4T0 A IpoRaeTs W MEPEALTH CBOIO
semp B. Be TaroM® ciygal ME TOBODHME 0 Heperodn mpasa
coGerserrocTr 075 A BT B. Herpyzmo yOBuTeca, uro mpei&-
Hee OTHOUIeHIe KB Bemd A W HOBOe OTHOmERle EB Hell B p®
8TOMD caygas OZHOPOZHE IO COjepEAHI0D, a OpeRHEE M HOBOE
OTHOIIEHIe KAEJIAr0 HU3H HUXD BB OTIBIBHOCTH PASHOPOLHE:
npemHEee IOPUINIECEM CYLUIECTBEHBOE OTHOINENie EB BeE JHDA
A sawbEma0ces HOBHMB, HODHAHYECKM 0e3pasIHUHEIME, W Ha000-
pOTH: OpemHee JOPHIEIECEN OespasIyyHOe OTHOMEHie Kb Hel
B s3aMBEHIOCE HOBEIMB, IODHIHYECEM CYIECTBEWHEIMD ).

Bt pesyasrar$ orassiBaercd, 4TO MH BO BehX® mepeuncaen-
HHXD BaMU CIyIaAx® gbiicreurerpHO mMbBems ybxo me ¢b ubus

) BarpyiHeHle BO3HHEAeTH HA NEPBHI B3rIglb BH THXE CIyIadAXs, EOIIA
UpeJIiecTBeHHNES He HMBIH IOoAHATO IpaBa Ha NepeXaHHEHE 06BEETH. 3aTpya-
HeHie 3T0, OJHAKO, TOIBEO Kamymeecd. 31bces BosMomEH 18% momOuHAnim:
aubo &% mpiobplbrarexro mpumbaEserca mpaBmio: nemo plus juris transferre
potest, quam ipse habet, » 85 Tarom® ciysab me Embems 1bi0 CF ommcaE-
HNMT BHIIE DepexoxoM® npapa; InGo momil npio6pkrarexs mpio6pbraers noa-
HOe IPaBO Ha 00HEETH, HECMOTPA HA OTCYTCTIBie TaxoBaro 86 IS IpeimecTBeH-
HEEA ero (Ear® 310 mmbers wmberTo, Banmp, BB cIyYaaxs OTIVEIEHIE co cTo-
POEH (uCka 1m0 PHMCKOMY NpaBYy, HIM BB CIYYaAXB, NOIXOIAMEXE NOLH
npuanios Hand wahre Hand B® repmaEcroM® npasE): 315Ch mpasa npem-
HATO W HOBaro cy0meRTa pasHopoiHEl. HO 3aT0 HeIrsd MW TOBOPHTE O nepe-
xoxb upape.
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VEEMB, Kakb €0 cMBHOH MU3HEHHHXT OTHOWEHiH. D10 He Ges-
1I0JI€3H0 MOAYePKHYTH, BL BHAY TOr0, YTO TEPMHUHH ,BO3HUKHO-
BeHie, NpekpameHie @ T. X. OpaBs“ camm 1o ceGb HEBOJBHO
BH3HBAIOTE INpEICTaBIeHIe O KaKOMB-TO HEODEPHBHOMB CaMO-
IIPOH3BOIPHOMB CAMOBADO#IEHIN, CAMOYHHITOREHIH H caMompe-
ppamenin CyOBERTHBAEXD NpPapd, NOIKPBIIAL HTHMT HAWBHNIM,
no ThMt He Menbe BecbMa pPACHPOCTPABEHHHH B3LIALG, CEIOH-
BEEE KB OBeMECTBICHIN0 TBXT® OTHOMERi, KOTOPHA MH Xapak-
TEpHSYeMT Eakb CyOBeETHBEHA OpaBa: 3a0mHBad, 4TO BTO OTHO-
IeHlfA, HXT MHCJIATH KaR® CAMOCTOATENbHHA CYOCTALNIH, KaKD
CAMOCTOATETBHEA pealsHOCTH, EMEImMig cpoe OHTie HE3ABHCRMO
OTH IOXIeRAAXD CYOBERTOBH H O00BERTOBS.

Ocraerca emie BOOPOCH O TOMB, KAKEME 00pasoOMB KOHCTA-
THDYETCA BB OTIBIPEOMT KOHEPETHOMB® cIy9as Ta HIn AEAA
(popuMa cubBEE o0jHOTO OTHOUIEHiA JPYIHMB, EaEid JIg BTOrO
HMBIOTCA JAHHESA BB HAIIEMD pACHOpPAKERid? OTO HPHUBOIATH
HACH KB YIeHID O MOPHIMYECKAXD HHCTHTYTaX® M OpHIHTe-
cEux® DarTax®, KD ROTODOMY MH TEmeph # IEepPexOIHUME.

Hoapasabaenie L. KOpuguyeckie WMHCTHTYTHI.
§ 21.
IloEaTie WPAJTHEICCEAT0 HHCTHTYTA.

1) Komgpernsia BHE3HEHENA OTHOmMEHi#, BB EKOTOPHA ME
BCTymaeMb JPYyrd €5 JPYroMb H Ch OKPYHBANMHUMHE HACH peX-
meTaMH BubmHe# DpUPOIN, BHPAEAKTCA BH H3BECTHOMB Ccme-
TEQAIECEOMT 706€0€HIY% 3aHATEPECOBANEHXE ANNB MO OTHOIIEBI
ED NOLIERAMAME 06BEETAMB H IPYI's EB APYIY.

[Tosexerie samETEpECOBAHHNXD JHIG 00yCIOBIHBAETCH TEMB
pesyavmamoms, Ha KOTODEE HAOpaBieHa ABATEIPHOCTH DTHXB
JHIB BB JaBHOe BpeMd, ThMm nbiamu, ROTOPHA EMH Ipecsb-
nywored. Ilpecabrosanie Toro mim WHOTO Pe3yIbTaTa, TOH WIH HHOHK
nbim BB CBOW OUepegs OPEjHOJATACTE HAIHYHOCTH H3BBCTHHXB
00zeXMUBHLILE B CYOEERMUBCHHILS MOMEHTORS, — u3BhCcTHOE KoanTe-
€TBO H EKAYeCTBO MOATeRAUINXTE CYOBEETOB: H 0GHERTOBH, H3BBCT-
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HOe O00BERTHBEOE NIPOCTPAHCTBEEHOE COOTHOIIEHIE MEEIY HAMH,
useBeTENA CyOBeRTHBHEA HauMBpeHiE m CTpeMIeRid 3amETEpECO-
BAHHHXB JMNG. Tak®, BHamp., 4robn moo6Biats, HY&AHO, YTOOH
6ea0 uro Bere, 9TO6H 9T0 BEYTO ORI0 CBEBEOOFO, 9TOGH ORIO
Aerapie Berp, aUDETHTS Y JAaWnaro JIwua; 4ToGH CHIpaTh Bb
KapTH, Hy®HEO, dYTO0H OHI0 J0CTATOYHOE YHCIO OAPTHEPORE,
yMEBOIMEXE ATpPATH, RAPTH, CTOAB X T. X., B Bumbcrd c® 1hus,
yro0u Oma0 Mmexamie Hrparh, TO ke mutatis mutandis Bo Bebxs
BOOODIE CAVYAHAXE.

Onure JaJepmme ODOEA3EBAETE, 4YTO OGOJLMHAHCTBO AH3HEH-
HEXDB OTHOWIEBiff, HecMOTpPA Ha pasinvie @ cMBRY EOHEDETHHXT
cy0LeRToB: M 00BeKTOBT, HOCAT® uiu wpio6pbraers co Bpeie-
HeMB IOBTOPHEIN, MACCOBHE XaparTepd: HalXOZAlTCA OIHHAKO-
BHIA NOJO&EEHId, OJMHAKOBHA CTPEMIEHIA M ReJaHIA DASTHYBRXE
3AHATEPECOBAHHNXS JHNB, H BB CBASW CH TAME OJAHAKOBHE
pesy.IbTATH, OZWHAKOBHA 0B, BB EOTOPHMST OHU CTPEMATCA, H
OJUEAEOBOE, 0ZHOOOpasHEOe mOBEjeHle, EOTOpPOE BLIPAEAETCH B
CO3HATEIFHOM® HIE HEBOJBHOMTE (BB CHJAY OpemeiedTa H IpH-
BHUKA) COOaOfeHim wu3BBCTHEHX® O00mHXD BAavaJ® HIH OPABHIT
CO CTOPOEHH 3THXD JHIB.

Conocrasiga cooTBBTCTBYIOMie 00BERTEBENE H CYOBERTABHEE
IOpU3BAKH, EOTOPHIMH XapaRTepH3YIOTCA UOXOOHHA TUNHYEHA WO
CBOEMY XO03AHCTBEHHOMY MJH HHOMY CONIQJBHOMY HA3HAYEHIIO
coveTaHid 00ImMECTBeHHHXE HIEMEHTOBT, H (GopMyrapya cod.aso-
JaeMHA OPH STOMTB IPABHIA IOBEIEHIA, MH BB pesyIbTaTd mno-
Iy4aeMB HSBBCTHEE abcmpaxmubie munsi OMHOUEHEN.

AGCTpaETHHE THOH 8% B3TOMB CMHCIB ABIAWTCA NPAMEMD
OTpameHieNs NOLIeRANIEXE MACCOBHXT KOHEDETHHXE OTHOMEHL,
6€30THOCHATEIFHO EB TOMY, CYHTAIOTCA JH OHH IODHJUYECEH Cyme-
CTBEHHHMH HIHA IODHIUIECER 0e3pasIHYEHME, H IPEeICTABIAKTCA
AH OHH BB IEPBOME CJIy4aB J0SBOJEHHEIMH HJIA HEeJXOIBOJEHHEIMH.
Tar®, MH MOXeMD OIAHAEOBO NOCTPOHTH abCTpakTHHE THOB
Kakoi-EE0yxpr EapTOYHOH HIpH HAM TABOA, Kakb H alCTPaKT-
BN TBEOD® Eyoag-upojamE mau Epamd. Ilpasia Ha mepBmif
BSTIALH MOZEETH IIOKa3aThCd, YTO TYTH €CTh BCEe-TAKH pasiuuie:
KOHEYHO, HIPH H TAHOH TaKHKe PeryIEpyoTCA H3BECTHEMH Opa-
BHIAMH, EaED H PasHHe JOTOBOPH, (OPMH [0IB30BAHiA 0Jars,
u 7. 5. Ho o rarnx® mpaBuaax® MO:KerTs OHTH pbub BT upAE-
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MBHEeHIH KB EpakaMb H rpalemaMs, Kb KaREMB-HAOVAH Tai-
HEIME, 3aIPEMEeHHEME coo0mecTsaM® W T. n.? Banmalimiil apa-
AU35 TOKA3HBAETH, OIHAKO, YTO BFH NPHUMBHEHIH W KB TAROrO
poja OTHONIENiAMT CEIAJHBAIOTCA W3BECTHHA npaBuia (mpaBuId
COBEpIIeHIA Epa®b, Ipapiia EacaTelbHO pasybaa xobnrum, opa-
BRJA Oprammsanig Tafigpxs accomiamift, w T. 1., H T. I.), KO-
TOPHA HE TOIBEO CO0.I101a10TCA 3aHETEPECOBAHHFIMH JIAINAMH,
H0 KOTOPHMD WHOTJAA Jae CuelialpHO 00YYalTh HEeo(HTOBRS...
Pasguma cayyaesds TAROr0 pOJA CBb YOOMAHYTHMH BHIIE HA
mepBoMB MBCTE COCTOMTH HE BB TOMB, 4TO BB OXHHXD CIYIAAXD
€CTh IpABHIA, PETYIHPYHOIIIA COOTBBTCTBEHHES THIHYHEA OTHO-
wenif, & BB IPYIUX® HX'B HETH, — PASHUUGL 65 OUWHKEND, 6%
KEAAUPUK AU, 65 SHANEHIU, KOMOPOE NPUOAENICA COOMBTLMCIMBEH-
HYUIME NPAGUIAMS: TOHATHO, Pas® JAHHATO PO OTHOWERIA IPH-
sHA0TCA BoOOmE OOmMECTBEHHO BPELHFMH, HEKEIATEIBHHMH, TO
He MOReT® OmHTh pbuM 0 IpH3HAHIM BH KaAROMB OH TO Hu OBLIO
cMEHCIS CHIH 33 (PAaBAIAMH, DETyJADYIOIMHMH 3TH OTHOMEHId,
onperbidw0INuMH IOBeJeHie 3aHHTEPECOBAHHHXSD JHIB, YYACTBYIO-
MEXF B TAKHXF OTAOIIERIAXB. A OTCIOIa 10 IOJHATO HI'HOPH-
poBaHIA caMaro ()AKTA CYIeCTBOBAHIA MOXOOHEXD IPABUID Y&Ke
AE1aIeK0

2) Obpamaacs OTH HTHXB O0MUXT pPACYHRICHIH Kb aHa-
AN3Y HOPUOULECKUTS UHCMUNYMOES BB YACTHOCTH, MEH JOJAKEH
npe:jie BCEr0 ROHCTATAPOBATH, YTO IOPHIWYECKie HHCTHTYTH
NPeICTABIANTS €00010 PABHOBHIHOCTH TOJBEO 4YTO OXApPaKTepH-
30BAHUKXD HaMi a0CTPAKTHHXE THOOBB OTHOmeHilt. Bauike, 5To
adCTpaETHFE THOH, pEryldpyomie HpPUIHYECKH CYMECTReHBHSA
KOHEDETHHA OTHONIEH1A.

CooTHOmeRie Me®Iy HAMH H TOLIEXAMUMU KOHEDETHHME
OTHONIEH1AMI OHNBAeTH pA3IHYHOE, BH SABUCHMOCTH OTH TOrO,
uMBems Iu MH 1510 ¢B OTHONIEHIAMH, CIOKUBIIAMUCA Y&EE, HIH
CH OTHOINEHIAMHA, KOTOPHA JKeJATEIbE0 IPE3BATH KB MRA3HEY, H
IaJbIIe, BB 3aBHCAMOCTH OTH OIBHEH, EOTOPHA BCTPBIAI0TT IEPBHA.

Onkega »1a BB CBOKO ouepeis 00yCIOBIUBAETCA XapakTe-
pOMB pesy.IbTaTOBH, HA EOTOPHE HANpaBIeHH JAHHHA OTHOME-
Hid, o0pasoms pbiicTBifi 8aHHTEPECOBAHHHXD JHIB, HAKOHEND,
TEME MAA WHBIMH 0COOEHROCTAMH, XAPAKTEPH3YIOLAMH IOJIEHEA~
mie cy0BerTit o 00heRTH.
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[locroabky pammad rpynna KoaEpPeTHHXS® OTHOMeEHiH mpu-
3HaeTCA ofmecTseEH0 mbiaecoodpazHoil, HOPMAJIBBOHE CO BCBX®
TOIbKO UTO YEA3aHHHXE TOYERD 3pBHIA, OPUINTECEIT HACTHTYIE
ABAAETCA TPOCTHIMB BOCIPOU3BEIEHIEME THIATHLIXD 9EpPTh, Xa-
PaRTepHSYIOMUXE CcOoO0TBBTCTBYIONMIEe cOdeTamie OOIECTBEHHLIXD
BIEMEHTOBS, M CJIOMHABIHNXCA BB NPHMBHEHIH Kb HUME OPABHID,
omperbafomuXs MOBeJesle 3aUMHTEPECOBAHERXT JHOG, IPeXBIH
BosbitcTBiz mx® Ba cooTBBrcTByHOnIie O00BeRTH u mpexbim
B3AMMHNXE UXB JPYI'E IPOTHRE Ipyra TtpefoBamiif.

B® noxo0maro poma CAyYasxXb MOJIERAMiA EOHKPETHHA OT-
HOImMenid ABIAIOTCA He TOJLKEO INOBOZOMB EB (DOPMYIHDOBES, ED
JCTaBOBIEHI0 COOTBETCTBYIOIEXE A0CTPAKTHHXD THOOBG, HO
BMBeTE ¢n TEMT memocpejcTBEHHO OonperbiagnTs B cojepmanie
UX'B; Na3HAYEHle HOPHIHIECEAT0 MHCTATYTa BB TAEHXD CIYYIAAXD
CBOIUTCA KB COXPAHEHI0 na OyAylee BpeMd BO3MOKEOCTH HO-
BTOpPEHIA JNAHHHXD KOHKEDETHHX® OTHOMEHIH.

MBoe cooTHOUIERie MOJIYIAETCA, TOCKOJBEY JaRHAA KATeropis
OTHONIEHI# NpH3HAETCA MWeIATeIbHOH, ONYCTHMOH, HOPMAJBHOH
IMmMb €5 THMH HIM HEHMH OTFOBOPEAMM, CB TEMM HIN HHEMHA
OTPAHAYEHIAMH; STH OTOBODEH ¥ OIPaHHYEHIA MOTYTH EACATHCA
CyYOBEETOB® HM1IH OOBEKTOBB, HANpD., H3BBCTBHME RaTeropiaMs
JUND 3aIpernaerca BCTynaTh Bb Opaks miad 00A3HBATECA Bekce-
Jaun, u3BECTHEA Eareropim 00EerTOBT BO30ODPAHAETCA OTUVRIATEH
MI¥ 3aKJAIHBATL H T. II.; OFOBOPEM M OUPAHUYEHIA MOLYTH Ea-
caThCA Takme H OperbioBds JOUYCTHMAT0 MKIH REIATEJHHATO
BO31b#CTBIA 3aMHTEPECOBAHBHXD JHND HA IOlIemamie 06HERTH,
HAND., COOCTBEHHMRY 3a0pPemAaeTcsd IO0AB30BATHCA CBOHMHN BEIAMH
HCKJIIOUMTEIFHO BO Bpel® IPYTUMB, Y3YPYETYapy BO3Gpamsercs
nsMBEATE X034iicTBeHHOE Hasmayewie 00BerTa Y3yPpPYETA, H T. L.
Br stux® ppexbraxm lopmimuecklfi HHCTATYTH Y&e He ABIAETCH
OPOCTEIME BOCOPOHSBEJEHIEMB CIOEHBIIEHCA Bb HKH3EH KOMOH-
HAIiW &, HANPOTHBB, NPEICTABAAELTE C0000 HEEOTOPYI0 HOBYIO
KOMOUHAIi0 O0MECTBeHENXT 3IEMEHT(BE, Ha NPARTHED eme me
BeTpbuaBmywcda, HMBOOY CBOAME HASHAYEHIEMD HE IIPOCTO
COXpaHHTh Ha OyIyllee BpeMA, BO BHIOUSMBHAT: JAHEHA EKOH-
EPDeTHHA OTHOIIEHiA, OrPAHHYHT, HXP KaYeCTBEHHO HJIM EOIH-
9eCTBEHHO. -

Nlarbe, BO3MO®EBO, 9T0 JNAHHHA OTHOIIEHIA, BHpPAKAOUIIACH,
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HAUp., BH COBepImieniH Epak® WIH B NPHIAHEHIH yOificTBE HIH
HCTA3aHiH, W T. J., TIpPH3BAOTCA OOECTBEHHO BPEIHEMMA, He-
HOPMa.IbHBIMH,

3alaua BB TAKOMB CIydas COCTOHTL y#Ke HC BB TOME,
qTo0H yOOPAJOYNTH BTH OTHOINEHiA, 8 BB TOMB, YTOOH MO BO3-
MOAHOCTH 3aTPYIEATH, CIBIATE HEBOSMOWRHEIMB HA Oyjiyuree
gpeMa moABiedmie MXB. Bb 3THX® BHEAX® HEOOXOAHMO, CB OZHOMN
CTOPOHH, OIHCATD HXD, YCTAHOBHTHL XAPAKTEDPHHE WPUSHAKH HXB
(kpamu, yoldcTea W T. 1.), ¢B ApYyroft CTOPOHE, OGBABATE BCTY-
IIeHle BB TAKOr0 POJA OTHOmMEHiA w mpecrbposamie pesyasTa-
TOBB, HA KOTOPHE OHH BAIDABIEHH, HeX03B0AcHOHMB. OOHEHO-
BEHNO, BHpPOYEMB, XBEIO HTHMB HE OrPABHYHBAETCA, & BB CBASH
Ch NpPH3BAHIEMTB BEJO3BOJEHEAI0 XADAKTEDPA 33 JAHHEIMH OTHO-
MeH1AMA CTPEMATCA CO3ZATH 0COOHSH JOMOJHATEABHEIS OTHONIEnid,
rybomia ¢BoEMT HasHageHiemt mporunoibiicTBOBATE mOABIEHIK
JABBHXE OTHOIIEHIH, NyTeMT yCIaHOBIEHIA COOTBBTCTBYOIHXE
a0CTPARTHHXT THIIOBB, COOTBETCTBYIOMAXD 0OPAIHICCKHXD HICTH-
TYTOB®, CARKNIONAPYOWMXE TB wmin uHEnA Gopuwn Bo3zblicrsia
Hi 3aUHTEPECOBAHILIXE JHOB CO CTOPOHE THXDL HIH WHHXS
yupemnenil (CyzeOnEXb uin afMUHECTPATHBHHXE).

JT0 NPHBOAHTD HACH E5 wmocabpme#t =romOmmamiu. umenno
BO3MOAKHO, 9TO NPEACTABIAETCA JKeJATEIBHHM®B BH3BATh Ha Oy-
IyIoee BpeMsd HOfABIEBie TBX® HIH HHHXT EOHEDETHHXE OTHO-
meHif, Bp JaHBEOe BpeMA eme He BCTPBYANIMXCA, BB BHIAXS
Yero yCTaHABIHBAKOTCHA, HAND., HOBEHE THON CIBJIOEB, HIH HOBBIE
TAOH COK030BE, MIM K€ HOBHE THNH AJMHHACTPATHBEHXD HIH
cyie0HHNXD HIH 33EOHOJATEIBEHXH YyYpemjenil, Ha pALY uau
p3aMbBHT IPEAHEXT THIOBH HTOTO POJA.

Cymecrpyomisa Bb JaHEHEOE BpeMA KOHEDETHHSA OTHOMIEHIA
(BEpasRalomiaca, HAUpD., BB TEXD WIH HHEXB 310yHOTpPESIeHIAXD
ps TaHE0H cepB MESHA) BH TARUXB CAYIAAXD CIVRATH JUID
108000M3 KT YCTAHOBIEHi0 HOBHXTH A0CTPAETHHXE THOOBL, HO-
BHIXFD IODHIUYECEAXH HECTHTYTOBH, HO V&Ae He ONpeyBisioTs CO-
TepRaAELS HXE.

M Tag®s, KOMKpemMOLA HCUSHEHHBIA OMHOULEHIA AUBO CAYNCAMS
N0B0OOMS KB GLIPAGOMKT MIBLE UM UHBLS WPUCUECKULS UHCMU-
mymoss, AubO CeepLE MOW 65 MWLI UM UHBILE NPEOMAIALS
ONPETIAANMS COOEPICANIe UL,
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Taroso meopemuueckoe coorTHOmmenie Me®xy thum ® JAPY-
rumu. Ilpaxmunecrkoe me COOTHOIERiE BHPAKAETCA BB TOME, 9TO
MBL O0CVEjJaeMb n OmBHHBAEMTB XapaKTeDd W 3HAYEHIE KOHEpET-
HEXB OTHOWIEHIi ¥ B® YACTHOCTH MOBEJEHIE YJACTBYHMWHUXD B
OuXb JANEF BEH SABACHMOCTH OTE CTEemEHH COOTBETCIBIA HXB CT
nogicKan M a0CTPAKTHEIMA THIAMH.

3) Ws® crasaHRAro fBCTBYETH, 4TO UOHATIE MOPHIMIECEATO
WHCTHTYTa caM0 10 ceds 0o0BUMAETH Kak® a0CTPAKTHEE THIIH
OTHOWIeHIH, HpH3HABAEMEXTE 06mecTBeERO IBIecoo0pasHEMY, TAKD
¥ a0CTpakTHEE THIH OTHOMEH1Y, DPU3HABAEMEHXD OO0MECTBEHHO
BPEJHEIMH: MH MOMEMD OJHHAKOBO TOBOPATH H O OpHARYE-
CEOMB MHCTHTYTH KyOouu-NpoOjame, M 0 IODUJUYECEOMT WH-
craTyTs Epamun. Bw Oorke ThcHon® cumerb, ofEAE0, mOIL
IODHAMYECEUME MHCTHTYTAMH IOHUMAIOTH TOJABEO a0CTPAKTHEHIE
THOH OTHOIIEH1A mepsaro poja. <TO CIOBO ymorpedrenie co-
OTBBTCTBYETs TAEOMY Re CIOBOymOTpebreHio BB® npemMbHEHiu BB
TMOHATIIO , FOPHAHYECKATO OTHOINERiA“, EOTOpOE Takike ymoTpes-
agerca v Ooabe mmporoms u Goxbe rhcEOMB CcMECTE.

Takbs EkarD JOpUAMYECKle HHCTATYTH HE IPEICTABIANTS
c000r0 peaJbHHXD BEIHIHBH, PEAIbHHXH EOMOWHANIH 00mecTseH-
HHXD BHIEMEHTOBD, & HMEHHO TOJBE(O alCTpakmii, TO OHH MOLYT®
odnajats Goxbe wuam merbe 00wuM3 XAPAERTEPOMB: TaKB, ME
rOBOpHM®, HANp., 0 MOPHIUYECKOMB HHCTETYTE cabakm - roro-
BOpa—KOHCEHCYAJbHATO J0r0BOPa — JOLOBOPa KYILIA-IPOJSAAH.

Ce xpyroi#t crToOpoHH, OpAJUYECEie HHCTHTYTH, OTpPAEAafd B
ce6B THOWUEKA deprH H3BECTEHXE PEANBHHXD KU3HEHHHXB
koMOmEANi#, MOryrs o01a1aTh Ooabime#di HAM MeHbIIEH Ca02KC-
HOCMBI0.

IJT0 O0O0YCIOBIMBAETCA 4YACTBI0 CTENEHBK CIORHOCTH THEXB
KOSKPETHRXD RASHEHRHXD OTHOMEHI#, KOTOPHA OHH IpPH3BAHH
PeryImpoBaTs, 9aCTHI) CTEOEHPK) CIOREOCTH DPe3yAbTATOBE, EO-
TOpse HMBeTcd’ BB BHILY [IOCTHTHYTh Ha UPAETHEL myTeMs co-
3faBid TEX® HIM HEKNXH HOBHXD alCTPAKTHHX® TAIOBL. UBME
c10:xEbe EOHEDETHHA MH3HEHHHA OTHOMEH1A, PEryIAPYeMHIA
JAHHHMB THOOMB, 9BMT (0JpmIe YACIO EOPEHBHXH H BCIOMO-
raTeIbHHXE OTHOMEHI#, H8H EOTOPHXT OHH CEJAJHBAKTCH, TEMD
cromube pasymbBerca m coorsbrersyiomifi ropayaveckiift wECTH-
TYTH, THME Ooxpmee 4YACIO HAEMEHTOBD OB BRINYAETE BT
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ce6b. JocTaTouHo COHmOCTABHTH BB 9STOMB OTHOLIEHIH XoTA OH
HOCTHTYTH 3afiMa M WHCTATYTE AKMIOHEPHRXE KoMmamiii. Pas-
BEMB 00pasoMs, Ibup caomabe pesyibTaTs, ROTOpHEe HMEBeTcA
BE BULY JOCTHTH§TH IIyTeMb VCTAHOBIENif HOBHXT alCTpakrT-
HEXD THOOBB, THMB OUATH-TAEM CIOEEEEe caMBe IOpHIHIECKie
HHCTHTYTH, uybomie IBIbI0 €031aTh MOYBY IAA COOTBETCTBYIO-
IMdXB, JOIBEHCTBYWMHUXD OHTh TPH3BAHBEHMH Kb MAA3HU, CI0K-
IIHXF KOHEKPETHHXB OTHOINEHIH: BCOOMHUME XOTA OLI OpPramusa-
Ii0 RAEAXE-EHOYAH HOBHXP NPARATEILCTBENHLIXE WIA O0uie-
CTBEHHHXD Yyupem®jJeBit, Hamp , (Padpuunoii MNCINeRlid, HIK BUH-
HOM MOHOMONIA, W T. X1., H T. I

4) CocTaBHEIMH 9JIEMEHTAMH HPHINYECENXD HHCTHTYTORD
ABIAWTCA Iopuaugeckia HopMu. ComocraBlemie BX® NOKA3HBAETD
HaMB, Earle MOMEHTH, Kakle IpPUSHAKH XaparRTepU3YIOTH JHaH-
Nyl THOAYHYK II0 CBOEMY XO034HCTBEHHOMY HJIM WHOMY HasHadue-
HI0 EOMOMBANID O0mMECTBeHHHIXB 2IEMEHTOBH, HOCAMYH XAHHOE
HanMeHosauie (,TpaBo COOCTBEHEOCTH, ,A0TOBOPH KYILIA - OPO-
1a®n, ,WHCTETYTH NPHCARHEXD 3achparereit”, ,yGiiicTso“).
B® TaguM® MOMEHTAMB MOLYTH OTHOCHTBCA: BO-1-XB, TH min
HEFle TPH3HAKH, XapakTepusyllle mojlemantie CYOBEETH H 005-
eRTH, EarB-TO: 0B, BO3PACIB, T4 HIH BHAH CTEOEHbL DPOJICTHA,
6 mam mEEA csoficra Bemeit (rbamMocTs, mOTPEGAAEMOCTH
A T. I.); BO-BTODHXD, T5 NIM HHNA HE3ABHCAMIA OTH BOJH
3aMHTEPECOBAHHEHXD JANG BEBIIEIA COOHTIA, KARB-TO: PORIEHIE,
CMEpTH, UCTeYeHle BPeMEHH; HAKOHENE, BB-3-XB, TH niam nume
GaETH, ARIAOMIECA pPesyABTATOMS IBATEILHOCTH 3aWHTEpECOBAH-
HHXTD JUIb, HAOpP., TH MIM WEWA B3aABIeHiA, BaXBaTH Kakoi-
Ha0yIb Beld, IpUIHHEeHie ToBpemeHilt nan ypbuilt, u 1. 1., # T. I

Bt uwacreocTH, BB upuMbBEEHIH KT IOPHAUTECKHMD HACTHTY-
TaMB Bb TBCHOMB CMEICAS, PEryINDYOIAME OTHOMEHiA, NpU3EA-
BaeMEA o0mecTBeHHO NbBrecoolpasHHIMHE, BODPMAJBHEIMH, II0JIe-
®AMlA HOPMH YKasLBaiOTh, TP/ KAEHXD YCIOBIAXB, IpH Ha-
JAYHOCTE KAKUXD TPH3HAEOBD MOMHO FOBOPHTH 0 BOSHHEHOBEHIH,
usvbAeRly, TpekpauleBid JAHHAr0 HECTHTYTA, ¥ 9BMB ompenk-
JAETCA COZepA/aHie ero, rarig aGCTPAETHHA IO.JHOMOYIA M 004-
3QHHOCTH YCTAHABIUBAKOTCA HME.

W TakKB, HOPMEH, H3B CONOCTABIEHIA KOTOPHXD CJIATAIOTCH
IOpHLAYeCRie MECTHTYTH, BOCHDOH3BOZATE UPH3HAKH, XaparTePH-
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3yromie cOOTBBTCTBYIONMiA THOHYHEA KOMOMHAIIH O0LIECTBEHEWXD
DJIEMEHTOBS CH PA3HHXBH CTOPOHD. ITH NPHSBAKM HOCATH TEXHHA-
JecKoe HasBamie wpuduveckuxs darmoss. O 3HAYEHIH HXB HAMD
IPeJCTOATH Telleps CKazarh HBCKOIBKO CIOBS.

§ 22.
Hprguueckie ¢arTHL.

1) Cv rousd 3pbHiA TPOCHOACTBYHOMAr0 BSLIALA IOPHAHTE-
CEUMHU (JaRTaMH HA3HBAWTSH (DAKTH, BAEKyH[ie 3a c0001 BO3HHRHO-
Benie, msubEenie M Ipexpamenie HPHIMYECKUXH OTHOMEHIH HIH
CY0'BEKTHBHHX® IPaBb. [ak®, Hamp., TOBOPATH, YT0 TPAXANIA
(opu TAaRWXB-TO W TARKXB-TO YCIOBiAXE) HIu occupatio rei nullius
NOPOAHCOMOMS TIPABO COOCTBEHHOCTH, JEPEIHENIA 7NPEKPaAWaAems
IpaBo0 COOCTBeHHOCTH, H T. X., H T. [.

Br ocHorb 5TOro BSTIAZA JEHKHTE MPEICMABAEHIC O Cyuye-
CMBOBANIY NPUNUNHOU CBASU MEHCOY 10PUOULECKUMU DHaAKMamu %
0PUOUNECKUMY OMHOULEHIAMY: TIEPBHIE MEICIATCA EAKD MPUUUHDL,
BTOPHA, DOPOKJAEMEA, BRIOHSMBHAEMHSA H YHHITOKAEMEHA Nep-
BEIMH, —EaEB HXB 70CAnOCME. VIHOTAA BB 3TOMY OpubaBIAIOTE
eme, 4t0 moJo0HYH cHIYy ¥ 3Hauemle opmiaveckie ¢arTH mpi-
06pBTaoTs IAmMB BB CHIy Beabmia mpasomopAjka, Bexbmlg 00B-
@KTUBHATO OpaBa W T. I ).

WsromenEmi#t B3Il COBEPHIEHHO H3BDAINAETD HCTHHEOE
COOTHOILIEH1E, CYmMeECTBymee Mex]y HPHIAYECKAMH (DAKTAMH H
IOpUIMIecEAME OTHOeHiAME. Hn 0 wagofl mpmyuBEHON CBASH BB
aToff ofgacrd Be MO:meTd OHTH phum.

FOpuduueckie daxmve cymv He wmo unoe, KaKs WPUOULECKU
CYULECMBEHHBIE NPUSHAKU, KOMOPLIE 65 MOMB UM UHOMS COvE-
MAHIY TAPAKMEPUSYIOMS M UAU UHBIA TMUNULHDIA 1O CBOEMY
TO3AUCMBEHHOMY UAU UHOMY HABHAYEHI0 KOMOUHAUIY 00ujecmeen-
HOULB INCMEHMOBE,

Banme, QyBERIiA OpHIAYECEHXD (ARTOBS XIBOAEAA: BO-1-XB,

) Cp. 0030ph JINTEPATYPH BOUPOCA BH Mouxs OCHOBAXH YIeHIA O IOpH-
zmgeckoit cxbaek, crp. 12 n cr
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UHH JOCTABIAWTDL MAMEPIAas 048 (POPMYIUPOSKU NOOACHCAUULE
OPUOUMECKUTS UHCINUMYMO8s, BXOAA BB COLEpEaHIE HOPMEB, U3
COLIOCTABIEHIA EKOTOPHXD CJIATANTCA HPUJIHIECKIE HWHCTHTYTHL.
JbficTBaTe15H0, HOPHJUIECELA HOPMH VEASLIBAKTE, Kakle QarTH,
Rakle NPH3AAKH JOJIAHB OBITH HAJIAIO, YTOOH MOKHO OHLIO
I'OBOPHTE, HAOP., 0 BOSHEEUOBEHIM @paBa COOCTBEHHOCTH, WIHA
00 ycTaHOBIEHIH 0043aTeIbCTBEHHALO OTHOILIEHIA TOTO HIM MBOLO
THNA; Kakle OpHSHAKM ompegBiadiorTs cojepxanie coorsbrTcTBYIO-
MUXF OTHOIEHIH, T.-€. Kakle axTh, KAKlA IBACTBIA MOIYTD HIH
TI0MEAL OHTH COBEPHIAEME 3aUHTEPECOBAHHEIMH JHOAMH H T. I.
IIpn sT0MT OOHEHOBEEHO NpUOBLrarT® KB COKPAULEHMHOMY, 0000-
UEHHOMY CROCOOY 0003Hauenis COOTBBTCTBYOINUKE ITPH3HAKOBS.
Taxs, Hanp., HOPMH PHMCRAr0 NIPaBa YKA3HBAIOTH, YTO LPaBO
COGCTBEHBOCTH MOMKETH, MERJAY NPOYUMDB, BOSHMEHYTH HA OCHO-
BAHIM TPAJALIA; 114 3TOr0 Tpedyercd, Ipemje BCEro, HAIHIEOCTS
y3BBCTHRXD 00mMUXD NPHSHAKORDL, KOTOPHMD HOMKHE YIOBIETBO-
paTh upiodpbraTeis M OTYVEJIATENB, M KOTOPHE CORPANIEHEO
0008HAYAI0TCH A0CTPARTHHMT TEDMAHOMS ,IPABOCTIOCOOHOCTD .
Hanbe Tpebyerca, 4To0m TpajerTs (mo Epaiivelt mbph nmo obmemy
npaBu1y) OHAT COGCTBEHEHEOMT; 9TO BB CBOX 0UEPEAb CORpPANIEH-
nuit 0do0menarn#t cnoco6s ofosmavenia u3pbeTHOH COBOEYIHOCTH
KEOEEDETBRXD IPUSHAROBE. J3acAMB, YTOOH Y TpajeHTa OHIB
animus transferendi, a y mopioGpbrarers animus acquirendi
dominil; omars Mu mMbems xbio c¢b usebermHO# ycaoBmO# (hop-
My.10if, 34 EOTOpO# CRpHBawTCA H3BECTHHE EKOHEDETHHE IpH-
sEagd. [loromMs, urofs mpioOGpbraresd nOAyYRIB MOJIERAINIH
00BeKTs BO Biagbmie; OOATH TO Ee caMoe, M T. X., ¥ T. [
Bo-2-x1, wpugudeckie GarTH, BXOLA BB COCTaBD JAHHKXD
KONEDeTHHXH OTHOMEHilt, CIyRaTh OCHOBAHieMs daa 10puduie-
CKOU KEAIUPUKROULW IMUXE OMHOWEHIE, JIA II0XBeIeHiA HXB
WOIH TOTH HJIA HHOH alCTpPaRTHHE THOE W JaJpdie Xid onbBHRE
n1bATeIPHOCTH B3aHHTEDECOBAHHHXD JIUNB, YYACTBYIOMHUXE BE AaH-
o0oME OTHOmeHiH. Tar®, KOBCTATHDYd, HAUpP., BH AAHEOMD EOH-
EPETHOMB C€Iy9aB, 9T0 EMBIOTCA HATHLO TaRif-TO mpaBy—n I1be-
CIOCOOHKA IANA, U8 KOTOPHXD OJHHD EJAETH 33 H3BBCTHYIO
By npioOpbcTE JaHHYX0O Bewmb, a XPYro# COTOBD €€ YCTYIHTS,
M 9TO COCTOAIOCH COrJANIeHie OTHOCHTEIbHO TOBApa W IBHE, MH
EBAJM(PUIUPYEMD COOTBBTCTBYWINEe OTHOMEBie KakKb OTHOMEHIie
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H3% J0roBOpa RymIA-Ipoja®H; OO0CYEJIAA Jaiasme OTIBIbEEE
aRTH, COBepIIAEMEle HSTHMH JHOAMH, MH YCTAHABIABAEMT, UTO
TaK1e-TO aKTH NOXXOJATH OOAB COOTBBTCTBYHINlA abCTPAKTHHA
MOJEOMOUlA man a0CTparTHHA 0043aHHOCTU, & TAKIA-TO HE OIpAaB-
JBBAIOTCA HMH, IPEACTABIAITD CO00I0 NpeBHUICHIE OpPABS HJIH
uapymerie olssaugocrelt, u T. A, W T. L

1 Tak®, Iopuguueckle (AKTH OJHOBPEMEHEHO AOCTABIAKTSH
MaTepiars Iad TOCTPOEHiA WPUIAYECKHXD HHCTATYTOBS H Cpel-
CTBa KIA4 RIaccHDEEATIiM KOBEDPETHHX'® OTHOIIeHIE. B® 2TOMB
cMucIB OHH €P TOJHEIMF IPABOMB MOTYTBH OHTH PA3CMATPHBAEME!
Lakb COSJUHATEILHEA 3BeHRA MERIY HICAIPHEME MIpOME ad-
CTPAROifl, MMeHVEMRXE KDPHIHYECKAMA HHCTATYTAMH, X pealb-
HEIMD MIDOM'’> KOHEPETHIIX® RHSHEHHHXD OTHOIIeH1H, uMeHye-
MBXP IODUIHYECEHMHA OTHOIIEHIAMH.

2) Ho orcroza O0YemsL JaJeRO X0 MPHSHAHIA MPUIAHEOH CBA3H
MEeE]Y I0pUIAYeCEuMA (ARETAMH ¥ IOPUIAYECEHME OTHOINEHIAMHE.

910 €aM0 €000 ACHO, DOCROJBKY IIO1h IODHIHYECEHMH OT-
HOIIEeHIAMA WIOHUMAI0TH: He KOHKDETHHA OTHOIeEHId, & a0CTpakT-
HEIe THOH, OpAjdYeckie uBCTUTYTH. JBHcTBHTeIrHO, IOpuUjHUe-
CEle HMBCTATYTH, CEJIAJIHBAACH H3B BOOOPAmMAEMHXP BIEMEHTOBS,
#3F BOOOpAmAEMHXTB CYOBEKTOB® W OOBEETOBB, HE CYTH HBUTO
pearbHOe, 2 CIYHRATH TOIBEO BHpaKeRleM® H3BBCTHEXE mela-
TENBHHX'B, IPU3HABAEMHIE 00mecrseRH0 mhiecoodpasEsiMu, HIH
HeReIaTeIbHNXB, UPHA3HABAEMHXD O00MmECTBEHHO BPeIHHMH, ROM-
OmEanii o0mecTBEHHEXT dIeMEeHTOBRS. Kcim T0 Tars, To BMBCTh
Ch TEMD 0THAJAETH KOHEYHO H BCAKAA BOSMOMKHOCTH TOBOPHTH
0 Rako#-1m00 peaapHOR NPHIAHHOH CBASH, CYNIECTBYOMEHR MeR Y
BTHMM A0CTPARTHRIMH THIAMH ¥ COOTBBTCTBylOmMAME IOpHIAYE-
CEEMH (AKTAME.

Yro racaercd 3aCHMP OPHIHYECEEXH OTHONIEHi# BB CMEHCIE
KOBEDETHHXD MUSHEHHHXD OTHONEHIH, YZOBIETBOPAIIAXE H3-
pBCTHEIMS, (PURCHDOBAHHHMD IODUJHYECEAMH BODMAMM, NPUSHA-
EaMb, 10AX0JANUXE BH CHIY 2TOro nois u3BBCTHEHHE adcTpakTHEIR
THI'G, TO TAK1A OTHOMEH1dA, BXOLA BB COCTABE HEIPEPHBEO cMBHEAIO-
maroca pafa OTABABEHXT® OTHOIEHIA COCYmecTBOBAHIA MemEIY
pearsHEMH CYOBeKTaMM B 00BEETAMHA, €CTECTBEHHO COCTABIAIOTH
IPOAYETS PEAIbHRXT YCIOBIH, PealprHEHXTB (AKTOPOBB, EOTODHE
onperbifoTs EaRE® CcMBHY, TAR® ® cojepmaHie OTABIBHEXE OT-
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HOIIEH1#, & TakmEe COCYLleCTBOBAHie OIHMXD H3B HUXE CB APY-
CHMH.

Ho, romeuno, TaruMy (JaRTOpAMH HE MOTYTH OHTH IPU3HAHE
TAED Ha3. H0pHIEYecRie (JARTH, H0O0 IO HUMF, IO 3THMB O0OBERTHB-
HEMT A CYOBERTHBHEIMD NPH3HAKAMD MH CYIAMB JHINL O TOME,
Ch KAKEMB OTHOUIEHIeM® MH BFH JAHHOMB EOHEPETHOME CJIyuab
umbeus xBro. Ho 1opmpuveckie (axTel BHIEro He TOBOPATE
HAMB 0 TOMB, I0YEMY BO3HMEIO0 WMEHHO JaHIIOE OTHONIEH1e
(mamp., mpamo coGcrTBeHHOCTH, uad TpeboBamie mo 3afiMy), a He
HHOE; M3D HAXD MH He MOKEMD BEHBECTH, OPOHBHTCA IH 3TO OTHO-
menie IMEEHO BB TEXb akTax®, KOTOPHE UPH HAIHYHOCTH JIaH-
Ho#f KoMOWHALIM HOPHIEYIECKUXT (DAETOBD NPHSHAITCI HOPMAIL-
HEIMH, 3AROHAEME (OyZers Jd, HAND., COOCTBEHHUED TIOIB30BATHC!
cBoeil Bempbio, MOTPedyeTd JIH 3aHMOJLABEL BO3BPATA  BAJIOTH).
Ofn, HagoHEN®, HE MOIYTH TApPAHTHPOBATH HAMSB, UTO
Bh JasbHbiIeMs HACTYDATS HMEHNO TH OTHOMIEHIA, HACTYILIE
Hie KOTOPHXD NpeJCTABIAETCA wMeJaTeIbBHMDB, Ibiaecoolpas-
HHIM'G.

CaosoMB, (QarTOpaMH, UPOAYETH KOTOPHXB COCTABIAKTS
pealsEHA OTHOINEHIA, ABIAITCA OTHIOLL HE IOPHIUYECEie (AKTH,
a Bburo coschbur gpyroe. Ho uro umemmo? Uro onpexbraers
cMBEY ¥ cojepiamie OTABABHHXE MH3HEHHHXD OTHomeHif? He-
TPYZEO BHIBTH, 9TO OmperbIfOMHEMHE MOMEHTAMH BB JAHHOMB
caysal asrgoTcA: BO-1-XB YHCIO HRJIMYOLIXD BB JAHHOE BPEMA
BB jJaEHOfl o0mecTBeEHOH cperd cy0bekToBs # O0BEKTOBH, BO-
2-XT, NpOCTPAHCTBEEHOE COOTHOINEHIE MEMJY HUMH H, BB 3-Xb,
EOHEDETEHA O0COOEHEOCTH, KOHEDETHHS OTAHYATEIBHHS CBOHCTBA
oTZBIBENXTE CYOBEETOB: H 00BeKTOBH. Hamieii ush STHXD MO-
MEHTOBH ONATH-TAEH COCTABIAETH NPOAYETH H3BBCTHHXE mpexme-
CIBYIOINAXT eMy JAHHEXB H, Bb CBOI0 O0UYepeib, IOABEPraercsd
vbM® wam upEME H3MBHeHiAM®. OTcroga M COYIETAHId STHXE MO-
MEHTOBD HOCTOAHHO MBHANTCA, OFHH H3D HUXSD CMEHAOTCA APY-
raMu, vbM® 7 o6hAcHAETCA HenopepmBHAA cvbHA OJHHXD MH3-
HEHHHXD OTHOmEHIH JPYrUMH, DEPEXOLs NPHIAYECEH CYI[eCTBEH-
HEX'h OTHOWIEHIH BB WpHIMIecEH 0e3pasiddHHA U HAOOODPOTS.

I'BiicreuTeasgo, ® 0e3s 0COOKXD pasBACHEHIH ACHO, UTO
uybMB (0apmIe 9YHCIO HAJIHIHHXD CYOBEETOBH H OGBEETOBE, TEMB
00JpIle M YHCAO BOSHUEAWIIUXF MeRJy HAMH WOPHIHYECKH CY-
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I[eCTBEHHHXP ¥ IOPHIHYECEH Oe3pasiMuENXb orHomenii. Cw
apyro#f cropomH, He Menbe OYEBHIHO M TO Ba®HOE 3HAUEHIe,
KEOTOpOe mMBeTs NpPOCTPAHCTBEHHOE COOTHOIIEHIie, CYWIEeCTBYIIIEe
Mex]1Y JAHEHME Cy0OBerTaMu # oO0beRTaMu: HMMF oOnpeibigerca
EPyr's OGBEKTHBHO BOSMOKHEXB (IpH OPOYEXB PABHEIXB YCIO-
Blaxs) awToBB BO3ABHCTBIA CYOBEETOBE OTHOCHTEIBHO O0HEETOBE.

Uro racaercd, HAKOHENH, KOHEPETHHXBH 0COOEHEHOCTEH, KOH-
EDPEeTHHXB OTIHIHTEIBHEIX® CROHCTBE OTIBIBHHXE CYOBERTORD W
00BEETOB®, TO [l Bajglemamelr oOFEEE HXT BHAUEHIA ME
TOJKHH pPASTPAHUYHTH OOBEETHBHEE W CYOBEKTHBHHE MOMEHTHL.
[epeme (moas, BO3PACT®, COCTOAHIe 8IOPOBBA. X03AHCTBEHHOE
HasHadYeHie O0OBEKTOBB, M T. I.) BB COCIMHEHIE CBH YHCIOME HA-
JUYHEX® CYOBEETOBD M O0BEKTOB® W IPOCTPAHCTBEHHHME COOT-
HOWIeRleMs MemIy BuMu onperbiawrs nperbas o0EERTHBHO BO3-
MOKHArO BO3YBHCTBIA FAHNHXTE CYOBERTOBT HA JAHEHE 00BEETH.
OT1® BTOPHXF, CyOBEKTHBHHXE MOMEHTOR® (T. €. OTH TpefcTa-
BIEeHiff, YyBCTB® M CTPEMIEHIH 3aHHTEPECOBAHHHXH JHANE, BE-
PARAOMUKCA BH TOMD HJIH HHOMD NOBEIEHIH HMXB), 3aBHCHID,
6yzyTs aE BoOOme COBEpmEHH TH WIM AHHE H3b YACIA 00LEeE-
THBHO BO3MOAEHXS IpPH JAHEBXF YCIOBLAXT AKTH Bo3xbiicrsia,
OYLYT® JIH 334BIEHH BB CBASH CH STEMB TH mIM HEHA Tpedo-
BaHIA,—H €CAu Ja, TO EAKiA HMEHHO.

Bee »T0 TarR® mpocro, UTO eJBa JH MOAKETH BH3BATH KaRid
00 T0 BE Owmao Hexopasymbmia. Ocraerca TOIPEO O0O0BICHHATE,
KaKP MOIJIO0 OpOM30#iTH cMbBImeEie BTHXF MOMEHTOBDb, COCTABIAIO -
mux® ABUCTRUTEIbHEE, peatbEREe (AETOPH MRH3HEHHHXB, 4 Bb
TOMB YACIS W KOBEDETEHXD IOPHIUIECEHXE OTHOMEHiH, CH OpH-
augecknMu  (parTaMm HIA BEBIIEMMA TPHSHAKAMH, XapaKTepH-
3YIOMUME OTABIBHBIA OPAAHYECRHE CYWECTBEHHHS OTHONIEHIA.

Taroe cwbmerie o00bAcHAETCA TpeMsa IIABHHMHE TDHIABAMA:
BO-1-XB, BechMa pACOPOCTPAHEEBOH H BF HAYEB, W BB Hpak-
THES TeHIeHNiedr KD O6eWeCMEAecH?0 JOPUIAYECEHNXD OTHOIIEHIH,
0CO0eBHO THBX'H, EOTOPHA XAPAETEPA3YIOTCA BAED CYOBEKTHBHH A
npasa: sa0wWBad, 9TO STO HMEEHO TOIBEO OTHOIDEHiA, 4TO He-
IOCPENCTBEHEO BB EAEAOMD JAAHHOMB CIy9at HaMB JAHH TOJBEO
usBbCcTHERE CYOBEETH W 00BEeETH H m3BbcTEOE, Gorke mam Me-
HBe HSMEHUNBOE IPOCTPAHCTBEHHOE COOTHONEHIE MeRIY HEMHA, —
HXD MBCIATH EAKb CAMOCTOATeIbHHA Cylcmanuiw, mmBlomia OH-

10
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Tie HE3ABHCHMO OTH NOJIEHKAMAXE CYOBEKTOBs M O0OBEETOBE.
Orcrofa TOHATHO CTpeMIeBie PACEPHTH crenuUIeCEis DPHYHEH
9THXB CAMOCTOATEABHHXD CYOCTAHII.

Bropuns MoMeBTOMT, coxbiicTBYIOmMMB yEasaHHOMY cMboic-
HiJ0, ABIAETCA TO, YTO COBEPINEHHO HIHODHPYIOTH IOPHJHUECEH
OespasIdyBEd OTHOHICHIA: 9TO ZOXOJHTH JO TOr0, dYTO 3a0H-
BAIOTH 0 CAMOMDB CYmECTBOBaHIM mxb. BcxbicTeie 5TOro mnoxay-
gaeTCA TAKOe NPEICTaBJeHie, KAKB-0VATO IOpHIHIECKIA OTHOmEC-
Hif, EOTOPHA KB TOMY e OOHKHOBEHIO OTOEZECTBIAOTCA Ch
OTHOINEHIAMH, NPH3HABAEMEMH OOMECTBEEHO I5Ieco00pasHLIMH,
BOSHHEAKTH, H3MBEANTCA M IPEEPAIAIOTCA COBEPIIEHHO CAMO-
npoussoxsmo. Ho Tar®s Eakb Taroe CaMOIPOH3BOJIBHOE BAPOEIC-
Hle ¥ IpeKpalernie CIHMEOMD IPOTHBOPEYATE BCEMY, YeMy
HACH YYHTH ONHTH, TO IOHEBOXE IPUXOIUTCA OTHCEEBATE Ka-
Eig-Bn0yLs UPHYHEH HTUXD ABIeHil,—u BOTSH,, 0CTAHABIUBATCA
H3 0pUIAYECENXD (PAKTAXD EKaRb EIWHCTBEHHO OCA3ATEIBHEXD
MOMEHTAX's, M BO3BOXATH MXD BB NPHYIHEH ROSHUEHOBEH1H, Ipe-
KpameHida ® T. . XOPHAAYECKUXD OTHOIIEHIH.

Harosens, yrasamHOMY cMbBmeriio corBHCTBYETH eme # TOTH
paETB, 4TO BH OPTrAaHA30BAHEOMT OCYJIADCTBEEHOMD OHTY NIpu-
soaBaeMHil ReIATEIPHEIMB IOPAXOED CMBHEH OIHUXB IHOpPHIHIE-
CEWX® OTHOIIEeH# JApyraMu Ha OpPARTHES 63 00weMs COBIATAETDH
¢h ABUCTBATEIPHEMB DOPAIROMB CMBHE HXTB, KAED PaBHO H
AbiicTBATEIPHOE COJEpAAHIEe KOHEPETHHXD AH3HEHHHXTD OTHOIIE-
mifi, OpusEaBAEMHXB 00mecTBeHHO I51ecO00PasSHREIMH, 63 00UleMD
cooTBETCTRYETE TOMY, YTO YCTAHOBIEHO MOTIEKAMUMHA A6CTPAKT-
BEME THname. JBHACTBETEIsHO, IpPH HOPMAJBPHHEXDB YCIOBIAX'
coOCTBEHHHER H® Jpyrie mupaBoolirajgaTeid, cosepmad TH niu
HHEE aKTH IOJIb30BAHIA MIH PACHOPAEEBid, CTApaloTCA HE BHI-
XOZATh H3H BaKOHEHXT mpexbross. Cw gpyroit cropomm, coBep-
meHie KpamH HIX JPYroro Earoro - Hulyies HesakomEaro IBii-
cTBiA OOWEHOBEHHO COOpOBojIaeTcA sapaBbe maMbuenHEEIMB BMEB-
'1ATEIBCTBOMD DOLJeRAMUXD AAMHHACTPATABHEIXD M CYLEOHHXD
giacTelf ¢b COOMOJEHIeMT YCTAHOBICHHATO JIJA CEer0 IOPAIRA.
Orcwoza 31 pesyssrarh cmbBmerie nOCTYJHDOBAHHOH CBASH MEHIY
AONCTPARTBHMH THOAMH WOPHJIMYECEUXD OTHOINEHIH c¢B gbitcrsm-
TCALHOM CBA3BI MeEIY KOHRDETHHIMHA, PeaJbHEIMH OTHONIEHIAMH,
it gaxbe mpepcraBiemie, Oyaro sra cubHA OZHHXB KOHEDETHEHXB
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OTHOIIEBI# APYyraMu ABIAETCA PE3yALTATOMD mnepeMbEB, TpoHC-
weimuxs BB KOMOMHAIIE COOTBBTCTBYWINUXE IOPHIHIECEUXB
dparros.—Ha camoms me zBrbk sT0 mposBigmmeeca mpE HOP=
MaJBHEXB YCIOBIAXPH COOTBBTCTBiE MeRAY MeJATCIPHEIMT H
rbicTBUTEIPHEIMT LOPAJKOMB CMBEH OPUIWYECEHXD OTHOMERiH
o6nacEAercd, EKOHETHO, TEME, 9TO TpoMajHOE OOJBIUUHCTBO JK0=
Jefi BH CBOEMB IOBEJEHIH PYKOBOICTBYETCA IpeIOHCAHIAME
OpHIHYECKEUXs HODMB, T.-e. XAbraers Ha camoms xbab To, wero,
Kakb JOIKHArO, TPeOYIOTH OTH HEero IOPEIWYECEIs HOPMEH, UTO,
BBH CBOI0 Ouepeib, 00BACHAETCA IJIABHHME 00pasoMs® BIifiHieMB
yHACIBIOBAHHEKXD NPHBEYEES X BB YACTHOCTH WHCTHHRTHBHOHN
HOEOPHOCTEI0, WHCTABRTHEHEIME YYBCTBOME 00A3aTEIBHOCTH IO~
YHACHIA CYmeCTBYWINEMY IPaBONOPALEY.

Iloxpasabaenie IV.—HOpuaugeckie mHCTUTYTH] U CY6BEKTHB-
HblA lIpaBa BB CUCTEeMB puMcKaro gacTHaro npasa.

§ 23,
Hpanrgecrie WHCTHTYTH BB CHCTeMB DPHEMCEAro IpaBa.

1) CrmcreMa 9acTHArTO MpaRa CJATAETCA H35 HHCTHTYTOBE
JAYHAC0 W MMYIIECTBEHHATO INPAaBa.

Rampuif Tagoit wuHCTHTYT® cams mo cedb caymars oTpa-
menieMs wusBbeTEHX® Goxbe mim Menbe CHORHHXB EOHEDPEET-
HEXD MODHJAYECENXD OTHOIIEH!H, Cpeis KOTOPHXD MH pasid-
YaeMB OTHOIIEHIA YVIPABOMOIEHHOCTH (CYOBEKTHBHEA TNpAaBA) H
OTHOIERiA Kommencrosanis (o0asammoctu). Bz cocrapt rhxs m
APYTHXs MH pa3IuiIaeMs ROPEHHHA H BCHOMOTATEIbHHA OTHO-
LIeH1d; NepPBHH BHPARAOTCA BH U3BBCTEHXT aETax® Bo3rbiicTBiA,
COBEPIIEHHNX® IOAJERAIUMH CYOBEKTAMHA EHALh NOXJERAMAMHA
00BERTAMH, PATHE NOCTH/KEBIA THXP HIH HHHXB, XaPAETEPHHXH
Xa1 JFaHHOK EaTeropi® orHomeniifi pe3yibTaTOBB, BTOPHA—BB
H3BBCTERXbL BCOOMOTATENBHHXH TPe(OBAHIAXB, DPEIbABIAEMEXD
cyOpesTaME  BCTPBUHNX® OTHOMEHiff 10 WOBOLY BOSHHEIIAX'H
HIA OBUIAEMHXD EOHQIRKTOB® APYI's EB APYIY.

By opembrernin BB CyOBReRTABIWNMB OPaBaMB MH KOPEBHHA

10%
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OTHOMIEH1A UMEHYEMD TNPABOMOUIAMH, & BCHOMOTATEIBHEA —
opArAsaBiaMs. Bt nopuwbBHenin KB OTHOMIEHIAMB® JONEEHCTBO-
BaHIA HAMT HEJOCTAETH CHeNHPAYECKOd TEePMUHOIOTIA: HPHXO-
IdTCA XapaKTepH30BATE COOTBBTCTBYOMIA KOPEHHSA OTHOIIECHIA
TOXE EaRb 00A3AHHOCTH, & BCIOMOTATEIbHHSA OTHOIIEHIA — KAk
OpHUTA3AHIA.

O0rens # cOOTHOIIEHIEe OTIBIPEHXD OTHOUmEHiH YmpaBoMo-
YeHHOCTH H JOJKEHCTBOBAHLA, OTABIBHEXE NpPaph M 00a3aHHOCTE
Bp nbioms, m BubBerb ¢B Thub 00TeMd M COOTHOLIEHlE €OOT-
BBTCTBYIOMUXD KOPEHHBIX® M BCHOMOIaTeIbHHXD OTHOLIEHIH,
oTrbABHEIXE mpaBoMouilt m obasamaocredt (B® sTOMB Goabe The-
HOMB CMHCIE) ¥ KOPPECHOEAMDYIOMWXE HMB IPHTA3AHIE 3aBH-
CATH OTF TOr0, Bb KakAXB® nUperbiaxs COOTBETCTBYOIiE AKTH
B031biicTBlA, ¢B OJHOH CTOPOHH, W HAPAJEIBHO MIYINIA BCIOMO-
raTelbENA Tpe0OBAHIA, ¢ APYro#f CTOPOBH, IPH3BAHH, CAHRIIO0-
AHPOBAHH IOPEIAYECKEME HOPMAMH, W3 EOTOPHXD CRIALHBAIOTCA
nogIeRamie a0CTpAKTHHE THOH HIH OPHIHIECKIe HHCTHTYTEL.

[Ipu sTOMT HE0OXOZEMO HMBTH BB BHAY, 9TO NPU HOPMALL-
HOILE YCA068LALS MERIY HA3BAHHHMH OTHOLIEHIAMH CYDIECTBYETD
H3BBCTEAA €CTECTBeHRAA CBA3h, KOTOPAZ BHPARAETCA BbH TOMS,
970 OTABIFEEIME OTHOWEHIAMD YIPABOMOYEHHOCTH EOPPECIOH-
IAPYIOTE omperbIeHBEHA 6CHIPHUNGIA OTHOMIEHIA NOIAKEHCTBOBAHIA
IPYTHX® JANG, OTIBIFHHMT IPABOMOYIAMT ROPPECIOHIAPYIOTH
ouperbieEHEA 6CMPHuKbiA (D0IORUTEIBHEA WIA OTPHIATEIBHEL)
0043 HEOCTH,—H Ba060pPOTE.

Cs apyroit CTOpOHE, CBHA3H CYIECTBYeT® TAKKE MEEAY
NpaBOMOYIAMH M NPATASAHIAMH: BB THX® mpegbraxs, Bb KOTO-
PHX® TpPHSHAKTCA TS WIH WEHA OPABOMOYiA, OHH COIPOBORIA-
0TCA Ba cayuafi BApymeHis WIR ONACHOCTH HADYIIEHIA COOT-
BBTCTBYOMUX® 0043anHOCTEl, THMI BAM HHRIMY OpHTA3AHiAME,—
H HA060pOTS.

Cozep®anie wocrbiEux®, T.-e. UPHUTASABil, MO®ETH OHTEH
pasIAYEOe, BB BaBHCHMOCTH OTH XapAKTepa COOTBBTCTBYHmAro
IpaBoOMOYif, CB OXHOH CTODOHH, OTH XapakTepa BOHAEIIAIO
KOB(IMETA, HAJIAYHOCTH THXF WIM WBHXD CYOBEKTHBHHXD MO-
MEHTOBD H PesyibTaTd, Kb KOTOPOMY OHF OpHBEIB, Cb JPYyro#
CTOPOHH.

Br uacTHOCTH, TpPaBOMOYie, EOTOPOE HAPYIIEHO HJIH KOTO-
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POMY TPO3HTE OOACHOCTh OHTH HAPYIIEHHHIMB, MOKETE COCTOATH
Bh KAaKOMB-HHOVIs KOHCTUTYTHBHOME TpeOOBaHIM, uIH BB THXE
WIH WHHEXPB 4RTaXP N0JIB30BAHIA HIW paCHOpA®eHld, ¥ T, I

RoE()IMETS MOKETH BHDPAKATHCA BB COBEDIIEHIH HIH HECO-
pepmenin TEXP wad uMEEXB AbiicTBiff, coBepmmenie mam HecoBep-
mepie EOTOpHXB® Tpedyercd IO XapakTepy LAHHALO KOPEHHOLO
OTHOIIEHiA, WIM BB ONACHOCTH TOr0 MIE JPYrOTO, M MOEETS
IIPHBECTH KD MOCIBICTBIAMD YCTPAHHMEMP UIH HEYCTPAHHUMHME:
MeprO€, NOCKOIBKY HXOCTHREEIe HMBBIIATOCA B BHAY HIX BO3-
CTAHOBJEHIE NPERHALO MOJOMEHIA Bemed 0CTACTCA BOSMOKHEIMD,
BTOPOe—IHOCKOJBEY 9TO0 OKA3HBAETCA HEBOSMOKRHHMET BT 3aBm-
CAMOCTH OTH BTOr0 IPHTABAHIA MOTYTH OHTb HANPABICHH HIH
112 IpPOCTOE NpH3HAHIE Kakoro-undyib OTHOLIEH1A, WJIH HA J0-
cTuxenie BD npegbraxb BOSMOkHAr0 uMBBIIATOCA BB BALY
Pe3yaspTaTa MJIR BO3CTAHOBIeHie HApymenraro status quo B
TOMB HIR HEOMB 00Bemb, HiIHW, HAKOHENs, Ha LOCTaBIeHie KAKOTO-
uuOyAs SEBHBAJEHTA BB BAJAXD BOSMBIIEHIA BOCIOCIBIOBABIIATO
yOETEA; BOSMOMHA TAKKe EYMVIATABHAA HIW AJbTEPHATHBHAA
roMOHHAIIA THXDP MIH HENXD H3D VEA3AHHKXD MOMEHTOBS,
Hanp., NPUTA33HIE MOMETH OHTH HAOPABIEHO HA HCHOOAHEHle
11 BO3BPATE, HA NpU3HAHIE H BO3BPATSH, HA BO3BPATH W BO3-
mbmenie yORTKOB®, M T. X., # T [I.

2) W3 crasaEHaro BEITEKAKTH [LBA BECHMA DBaRHEXD BH-
BOJA.

Bo-1-X%, MOM#CHO npu NOCMPOEHiU WPUIUNECKULE UHCIU~
MYMo6s UCLOOUms aubo 0ms OMHOWENIL YRPASOMOUEHHOCU,
AU060 0Ms OMHOULEHIUL O0AHCEHCIBOBANHLA, AUDO0 NONEPEMIBHHO 03
MTs UIU Opywurs: u3s 06BeMa, BB EOTOPOMB IPH3HAKTCA
orpbirENA ,mpaBa“, ROCBEHHO BHTEKaI0TH RKOPPECHOBIUPYOMid
uMP BCTpBUHRA ,0043aEHOCTH, M HA000POTH; Takd, BAND.,
YEasHBadg, 4TO JPasd COOCTBEHHOCTH CJAraeTcA H3B TAKAXE-TO
OTIBABPHEXD OpPABOMOUi#f, TIpaBo 3aJ0Ta H3% TAKHXB-TO H T. I,
470 NORYOMHED WAM HAHHMATeIb MMBeTs TIpaBO DpeIBABATD
TaRiA-T0 (ROHCTETYTHBAKH) TpeGoBAEiA IPOTHRE OPOJABIA,
OTIAIOWAT0 Bb HAEMB, M T. 1., MH TEMD CAMHMDL KOCGEHHO
yCTaAABIHBAEMD COJZEPEaHIe COOTBBTCTBYIOIHAXD BCTPBIANXB
OTHONIEH1# JIOIHEEHCTBOBAHIA, COOTBBTCTBYHMUXE BCTPBUHHXS
obasasnocTef.
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To e mutatis mutandis # Ha000pOTS.

Bo-2-x%, mOCKOABRY WpHAHIECKie WHCTHTYTH (OPMYJHDPY-
TcA BL KadecTBB mpaBs (9T0 BHa mpPAakRTHRE COCTABIAETD rOC-
OOJCTBYIOULIfE NpieMB), MOKMHO Au00 Nepevucadmsy JIA RKakIATo
HECTUTYTA KAK3 OMOWAVHLIA (AOCMPAKMHLA) NPABOMONIA, U3D
EOTOPHXD CKJAIHBAIOTCA IOJJERANA EODEHHHA OTHOIIEHIA, CH
IpHCOeLHNenieMD CI0Ja H KOHCTUTYTHBHEX® TpefoBamilt, maxs
i OMOmLMLA  (AOCMPAEMHBLA)  NPUMASAHIA, CONPOBORIAIOMIA
9TH IIPaBOMOYiA H COCTABIANINIA CBASAHHHEA Cb HUMH BCIIOMO-
raTeIbHEA OTHOMERLA; Iu00 MONCHO OLPAHUNUMBEA NePELUCIEHIEMS
OMOMAVHLILS, CBOMCTBEHHNX'S JIAHHOMY WHCTHTYTY, APaAsOMOMI,
BHBIABE OJHOPOZEHA MO COAEPHABIN LPHTASAHIA, COMPOBO-
ARIAOIIA TPA HAIXYHOCTH uH3BBCTHEIX® Goabe nim menbe 00muX®
VCIOBiff, BeckMa pA3HOPOLHEIA OPABOMOYiA, BB CAMOCTOATEIBHBI
CPYOIE; In00 MOHCHO, HAROREIs, OUPAHUNUMUCA YKRASARIEMs 00HULY
MOAVKO MPUMAZEHLL, XAPAETEPHEXSH 114 KamAaro OTIBIbHAIO
HECTHTYTA, 03B MNepeuncienid NpaBoMouifi, BXOXMOHXD BB
cocTaBh ero; 3p mocabiEems cayuak cogepmanie coorsbrerByiO-
MHXD KODEHHRX® OTHOmEeRlH, a BMbBerh ¢ THM® # CaMHXD
HECTHTYTOBD BS IBIOMD, YJCTAHABAABAETCA JHIB KOCBEHHO.

B mepBHX® ABYXH CIyuIaAXH MH BB pesyisrarh memocpex-
CTBEHHEO TOAYIAEME CUCIEMY UNIUsUIYarusuposanmvias (aberpart-
HEXB) 7Pass, COCTOAMHAXS M3 DPAJA NPABOMOYIE H CBABABHHX®D
Ch HAME (TYTD K€ NEPEYHCIAEMHXD AIH BHIBIIeMHXD BH 0COOHA
rpynns) npurAsanifi. Bs TperseM® cayuas M HENOCPELCTBEHHO
N0ayYaeMb IHIB CUCEMY UROUSUOYAIUSUPOGanHviLs (a0CTDPAKT-
HHXD) APUMASAHII, W JHOIH KOCBEHHO CHCTEMY IP&BS.

OneTs NDORAaSHBAETH, YTO Td HIM HEAA NOCTAHOBEA BOIPOCA
HE COCTaBAgeTs jpBia cayyad, & OO0YCIOBIABAEGTCA CTENEHBIO
PA3BATIN FOPUIMIECEON TEXHARM ¥ BB JACTHOCTN npeodiazamieMb
CHCTEMATIYECKUXT HIM KA3YWCTHUECKNXE DOpPieMOBE: paspadoTER
mpasa.

a) CoBpeMEHHEA CHCTEMH 9aCTHAr0 IpaBa (CO BEIOYEHiEMH
CI0JA H CHCTEMH T.-H. COBDEMEHHATO DHUMCEAr0 IpaBa), Ipej-
CTABIFIOTE CO00I0 HMEHHO CcucmeMv: (a0CTPARTHHXD) 7pass,
IPHTOME BB JIBOAKOMB cMECIE. Bo-1-xB, 08B npuEmUniaibgo
HCXOJATH OTH OTHOINEHIft JIPaBOMOYEHHOCTH: OTIBIABHHE HHCTH-
TYTH (OPMYIHDYIOTCA HMEHBO Rak® ,npasa ‘. OcobeHno peivedno
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5TO CKA3EBAETCA BB OTHOMEHIM MHCTHTYTOBD BENIHATO, CeMei-
CTBEHHAr0 ¥ HacrBICTBEHHAr0 mpaBa: ME TOBOPUME O ,mpash”
co0CTBEEHOCTH, CEpPBATYTOBH, 3a’xora; o ,mpaBk” ormomcroii
BIaCTH, 0 ,mpasb® maciBrosamia m orrasops. Menbe mocak-
IOBATEIBHO 9Ta TOYRA sphmix wposogmrca BE npnmbmenin ET
HECTATYTAMB 00A3aTelbCTBEHRAr0 Ipasa; 3A5Ck wame npuub-
HAeTcA cMbmansEad ToYka 3pEEIA, TOBOPATH HE TOJLEO 00
00434TEIbCTBEHHHXE NpPaBaxb, HO B 00 0043aTEIBCTBEHHHXT
OTHOIEHIAXE, KOTOPHA QOopMyaEpPyYHTca BH BEyE paAjza mnapai-
JeIbHHXT ¥ BCTPBYHEX® mnpasds ¥ 00A3aBHOCTEl OTIBALHHXE
YYaCTHEKOBG, BANp., OBOPATH, 4TO DOEYNIEES HMBers Tagid-
T0 NpaBa H HECETH TaKiA-T0 00A3AHHOCTH, OPOJABEID— TAKiN-TO
H T. I.; BOpPOYeM® H TYID ,aKTHBEHHE  BIEMEHTH 0043aTelb-
CT'BEBENXD OTHOWeBl# wuam ,npaBo TpeloBamigz“ 3azacTyno
BHIBATACTCA Ha IEPBHHE IAaHB.

Bo-2-xv, mpm ¢opuyrupoBEl OorgBIRBHXT HBCTATYTOBB
[IepevncIATCA Ha mepsom® wiaEE orabibana npasomovid (Bb
TOMB YACIB H EOHCTHTYTHBEHA Tpe6OBaHiA), B3H KOTOPHXE
CEIAJHBAETCA COJepRAHie COOTRBTICTBYOIMHXD EOPEHHHXH OTHO-
wenift Tags, Bamp., YLasmBaercd, 9YTO IPABO COGCTBEHHOCTH
claraercd ¥3h TARHXB-TO MPABOMOYiH, IPaBoO 3aJI0Ta U8 TARHXD-
T0, NOKyOmMuES #MBers mnpaso TpeGoBaTh TOTO-TO, IPOZABEN'H
TOTO-T0, ¥ T. J,, H T. X

Yro RacaercAd CBASAHHEXG CBh KOPEHHRMI OTHOmeHiaMu (Ha
¢ciyuaff BapymeBid HIW ONACHOCTH HapYmeHIA COOTRETCTBYHIMAXS
perpbusnx® olasaEEOCTEH) NpUmMAsanti, TO 4 Bb 3aEOHOATEIHOH
IpakTHES, H BB JOKTPHRE npmaepmmBarTca O00HEHOLEHHO CMB-
masnoft cucremn: BamBBHImiA npuTAsaEig, XapaRTEepHIYOMiA
JaHHE{ HHCTUTYTH, YEKasHBAWTCA TYTH XEe BB CBA3A CH [epe-
guclenieMs coorsbreTByromuxs mpaBomodifl, BB 0co6eHHOCTH
NOCKOJBEY JOOYCRAeTcd AaJbTEDHATHBHAA MJIH EYMYJIATHBHAA
ROMOWHANIA NpATAsapili, HaopaBIeRHNXD Ba JOCTHHKEHle pas-
anuERXb dddexrors (mamp., Bragbiens, y ROTOPAro HACHAB-
CTBEHHO OTHATA Bempb, MOZEETL TPeOOBATH BOSBPATA €4 H BO3-
mbmenia yOHTEA), BIH NOCKOJBEY JaEHOEe IPHTA3AHIE mpejcra-
BIAETH Kakid Jul00 cmemmdudecEid 0COGEHHOCTH CH TOYRH 3pk-
Hig cogepmanis (Hamp., HCEB COOCTBEHHWEa NPOTHBD BJIANBIBIA
Belld O BO3BparTh eMy Bemu, EROTOpL#f He UOIXOXHTEH HH IOXB
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HeEs 00p yOHTEAXB, HE TOLH HCEB O BosBparTh oboraumenis, a
npexrcraBigers HBUTO cpermee mempay TBus m Apyrmws). Hesa-
BECHMO OTBH OTOT0 OZHOPOXHBIA II0 COXEP:RAHIOD IPHTA3AHLA,
CBASAHHEIA Opu HAJWYHOCTH M3BBCTHRXT Goxbe mam mende o6wuxs
YCI0Bi# CB CAMEIMH PASHOPOXHKMU HHCTATYTAMY, KARD, HAID. TPATA-
3aHif, HANPABAAEMBA HA BO3BPATH 000rameHia nau Ha BosMbmenie
yOHTEORS HIM HA OpeibHABIeHIe CHOPHAIO 00BERTA, BLITBIAIOTCH
BB 0COOHA rpynosl, npioGpbrad Bh 5TOMB cMEHCNE caMu LKagR® O
XapaKkTePs CAMOCTOATEIbBHXH HHCTHTYTORE.

N33 crasaHEATO ABCTBYETH, YTO HHJIABHAVAJMIHDYIOMLUMH
OPHIAUECKIE UHCTHTYTH MOMEHTAMH ABIAKTCA HE NOPHUTA3AHIA,
IpE RATHYHOCTH H3BECTHHXT OOmMHUX® Vcaosifi Goabe nam menbe
OXHODOJHEA, & NPABOMOYiA, KOTOPHA MOIyTs KOMOHHHDOBATEHCA
BECHMA PA3INIHO, COOOMAA ATUMB KAMIOMY HHCTHUTYTY CHEIU-
duvecrlit orrbroks. Baberbh ¢y rhus, u3s upussania msshermaro
IpPasoM0Yid BHTEKAETH W NpPU3HAHIE, Tpm HaJugyrocTH u3Bher-
NEX5 OOUWIBXD YCIOBifl, B COOTBBTCTBYIOMUXD HPHUTASABII.

b) Coschms memME mpejcraBidercd 1BI0 BB T. H. YHCTOMD
PHMCEOMD 1Tipabh.

IIpaBga, u puMIAHE HCXOAMIH OTH OTHOMEHIH YyIpaBoMO-
9eHHOCTH, BHJBHIAA Ha TEPBH NIAHE NpPasa, a He 00J3aHHOCTH.
Ho omm He moxBepratm WuX® cucTeMaruieckolt paspabored cm
Tourn spbuia copepmamig, He samuMalHch ex professo ycramo-
BIeHIEMD OTIBIBHHXTB OPaBOMOuiif, 006pasyoniuxXs BH COBOEVI-
HOCTH COCTABE TOLIEKANMXTS KOPEHEHXBH OTHOMEHif, & BEIBH-
rajd Ha IepBHit niaus paspadorry alCTPAKTHHXT THIOBD
nPUMAAKil, CBASAHHHXB CB OTYBIGHHME WHCTHTYTaMH, HATMD.,
¢hb mpaBous colcrsemnocrd (vindicatio, a. negatoria, paabe
T. H. IAYEKA OPATAS3HIA COOGCTBEHHMEA, Kak®s TO interdictum
quod vi aunt clam, actio aquae pluviae arcendae, cautio damni
infecti, operis novi nuntiatio), ¢® cepeaTyrEsnA mpaBaMH (a.
confessoria, pArs BragBipuecknxs® HCKORB, kKak® TO interdictum
uti possidetis n unde vi utile, interdictum de aqua, de fonte,
de itinerc actugue privato m T. Z.), €B npasoMs 3agora (a.
Serviana, a. quasi Serviana, interdictum Salvianum, a. pigne-
raticia directa u contraria), ¢p 0043aTeNbCTBEHHHMH TpPe60Ba-
miamMu (uecTpmit pans actiones ex contractu, ex delicto, ex
lege}, m T. x, 0 T. I
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Baimmafimums moBoioMs Eb pHPadoTkb adeTparkTHmR® tH-
IOBB NPUTABAHIA CIVHHIM KOHKPETHLE CHOPH CBb THOHYRHME
COIepmanieMs, BOCXOAuBmIe Ha pascmoTpbuie cyjeCEEXB® opra-
HOBB. D% mpambHemim EB OJHODOLHEM®D CHODPAMT BEIPAGATEH!BA-
JBCH OXHOPOZHKIE OJaHEEeTHHE (OpMYyJIApH, actiones. cmauaia
IMOHTAPAMH, a BIOCIBICTBIA mpeTopaMu, — GOPMYIAPH, KOTOPHE
IOABePTIAACH JeTaJpHONt paspalored co cropoRm mospEbimeit
opucnpyrenmin ).

Bs pesvasrarh sTOoro moaywmaace CBoeOpasHAH CUCHLEME UH-
dusuoyausuposarnsiey (A0CTPAKTHHLE) NPUMAIAHLT, OTIHINTEIS-
HLIMH 9epTAMH KOTOPO# ABIAAIOTCA: € OJHOH CTOPORH, TO, 9YTO
Ka/EjJoe Takoe a0CTPAKTHOE NMPHTABAHIE NPEXyCMATDPHBAETD JAHIIb
ONPENIbIEHHDIE CAYNAU HOPYUENIA TOPO KA WHOLO ,TUPaBa” Db
cuecrl adcTparTHATO THMA, HAmp., reivindicatio (ecam ocraBATH
Bs cropoul HBEOTOpHE NCEIOYATEIBHBIE CAyYaHd, ABHBINIECH
nosgube), mpelrycMarpmBaels TOIBKO CIyYau, BB KOTOPHXB €OO-
CTBEHHHRT JHINHICA BIafbalA, actio negatoria—ToJbE0 CIYIaAH,
BH KOTODPHXB® HPOH30LLI0O OXHO YACTMYHOE HAPYIICHIE €r0 BIa-
1bpia, interdictum uti possidetis npexycMaTpnBaeTs TOIBKEO
cIyYay BApYIIeHiA WPUIAYECKAr0 BJAJBHIA HeIBURUMOCTAMH, 2
interdictum utrubi — Tonpko cayYam BapymeHld OPHIHIECRATO
Braxbela JABMEUMOCTAMH, M T. Z., H T. A.

Bukcrbh ¢v thww, ¢b xpyroit CTOpOHH, Za4 CIyI4€BB BapY-
menid ab6CTPaKTHEIXD IIPaBh, HEOPEIYCMOTPBHHEIXD NpPeARHAMY
NPATA3AHLAME, IPEXOJUA0CE CO3JABATE 6CE HOGLLE U HOBbIE MUNLL HH-
IMBULYAIA3HPOBAHEEXTS NPUTASAHIHN; YACTHIO 9TH HOBHA NPUTHBAHIA
GopMyanpoBaIuCh BACTOIBEO MIAPOKO, 9T0 OHH IOTJIOMALH COO0I0

1) Tepmuys actio mwbers y pHMIAHT He BCEIla OIMHAKOBOE 3HAUEHIe.
Or® cIyEUTH He TOILEO T4 0003HAYEHIA MarepiaibHOTPABHATO TOHATIA TpII-
TA3AHISA, HO Tak®e ANA o603HAYEHIA TPOUECCYAIBHArQ IOHATIA HCKA, T.-8. AKTA
ofpamerid BB CYI5, YCTAHABIMBAIOIATO IONOXAHTEIbHOE (N0 OTHOMEHIND EL
IexameMy BB OCHOBAHIN MaTepiaiFHOIPABHOMY) OpOIEcCYaibHOE OTHOUIEH1E
MeELY CTOpOHaMH H cylomb. OrmomeRie MemLy OOOWMH INOHATIAMH MOBHEO
dopMyIEDPOBATE TAKEMDb DOPAZOMB: Actio 67 MAMEPIAAVHOMD CMbCAm, T.-€. B
ecMEICTE UpWrAsadiAs UPOTHBS OUpelbieHHAr0 IHNA, COCMABAAEMD COOEPHCOHIE
actio 6 NPOUECCYR ILHOMS CMUCHML, T.-e. lCKA. Y PHMIAHD T34 MECIb CKA3kl-
BaercA BO BeTphuawmeMca y HEXB® npoTHBONOXOXEeHiEm actio m id, quod in
actionem venit. Cm. Bekker, die Actionen des rémischen Privatrechts, . 1I
cTp. 244 m cakbn.
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pars UPEREHXE, Ooxbe cmemialbHHX® NPUTA3AHIA: Tak®, HAMD.,
actio legis Aquiliae sBmTBcEmIa paxE cmemialbHHXTE DPHTA3AHIN
goabe 1pesEaAro BpemeHHm, a. mandati cybrasa wnsimmBEed coe-
OIaJIbEYI0 a. depensi, W T. IL.; YACTBI0 OHHM IPHUBXOJIHIU KB HHMD,
pacmupAd TepBoHAYAJbEYI0 cdepy mpumbrenid NMpeRBAXBE NPH-
TA3aH1f: JOCTATOYHO BCHOMHMTH O pAa3HLXTL BHIAXBE actiones
utiles, in factum, ad instar; sacrsi HOBEA mpuTAsaHig npiotpk-
Ta.JH CyOCHAIApBHE XapakTeps [O OTHOIIEHII0 KB IPEHRHAMD
npnrasaniaMs, npaMBaAAcs B TEXB CAYIaAX'B, BB EOTOPHXD
B orasmBaasucy HempuMBUUMEMH: Takoii Xapakrept mpiobpbau
a. praescriptis verbis B® cepd moroBopHEXT oTHOmERIiH, a. doli
m condictio sine causa—ps® cepd BEBIOrOBOPHHXE OTHOMmENI.

[IpaMeiys mocabicrieMs Takofl IOCTAHOBRH BOHpPOCA, KO-
HEYHO, ABIAETCA TO, 49T0 00BEMB IIPAEOMOYifl, COCTABIANUIHXD
cojepkanie JAHHATO HHCTHTYTA, MOBRETH OHTh BLIBELEHD JHIIH
KOCBEHNMO, NYTEMB COmOCTaBIeHIA OTLBIBHHIXD NPUTA3ARIH, KB
EOTOPHMT MOmKeTs HpHOErEyTh nmpasoodragarels. Ilsmmnm cio-
BaMM, CH TOYKH 3pEHIA 4YHETAr0 pHMCRAr0 IPaBa ME 3aKJIIO-
qaeMd He OTH IpaBoMovifi KB NPHTASABLAMEB, & OTH IPHTA3A-
Hiff BB DpPaBOMOYIAME.

Bt sakamwuenie ocraerci saMBTETH, UTO BCe CKA3aHHOE OTHO-
CHTCA OJUHARKOBO RaR® KB HHCTHATYTAMT IHBBHIBEATO, TARL W
npeTopcEaro upasa. IlpaBza, »T0 mpornBopbunTs HA TepBHE
B3[JALG BECHMA DACHPOCTPAEERHOMY BB COBpeMeBHOH JXOETpHHE
IPOTHBOMOJOREHI0 IWBHJIBHALO0 M IPETOPCEAr0 OPaBa, HSH KOTO-
PHXB IepBOE pAsCMATDHBAETCA EAKB CHCTEMa IPaBb, jura, H
IWME BTOPOE—EAK® cHCTeMa (HCEOBHIX'B) NPHTA3aHiH, actiones.

Herpyaro, oxsaro, yOBIATBCA, YTO BTO TPOTHBOIOIOMEEHIE
BOBCE HE RACAETCH HHTEPECYIOImAro HACH BONPOCAa O IpieMaxs
IOCTPOeHId ¥ paspaGoTEH OPHIAYECEHXH HHCTATYTOBB, & HMBETH
BB BHIy HBYTO coBchM® jgpyroe. Y mBROTOPHXB® 0HO CBOZUTCA
KT 9HCTO TePMHHOJOTHIECKEOMY BOIPOCY 0 TOMEB, MOAKHO JIH OTHO-
merid, QOPMAIRHO MOEOKNIIACA JIHINF Ba CAaHROIH Iperopa, Ha
IPH3BAHIN CH €ro CTOPOBK, HMEHOBaTh IpaBayMHd, jura, He cab-
1yers JH COXDAEHTh BTO CBAIIEHHOE HA3BaHIE 33 OLHHMH TOJIBKO
OTHOINEBiAMM NUBHIBHALO mpasa. Jpyrie mpuiamT® 5TOMY Ipo-
THBONMOCTABICHII0 TAKOH CMBCIB, 9T0 BB cdepd ormomerid mam-
BAIBHALO0 10paBa — CYOBEKTHBHOE IIpaBo, JUs, MHOpeAmIecTBYeTE
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ncky, actio, a »e cdepd ormomemif unperopckaro npapa, Ha-
000poTH, HCEB, actio, mpexmecTByeTs CyOBEKTHBHOMY TpABY, jus,
A RaEb OB TOPOEIAETH €ro ).

Bt ocmopb sToro Bsraaza JemuTs mBImi paxs veiopasymb-
gifi: Mp Berpbuaen® 3rBck B cubBmeRie KOBEpeTHAr0 OpaBa Ch
a0CTDAETHEIMB THOOMEB, W CMBImNeHle npaBa ¢b OPABOMOUIAMY,
HCEA CB HOpPATA3aHIAMY, H CYOCTAHIIOHAIM3AII0 MPOCTEHXD OTHO-
meHifl, ¥ CBASAHHYW CB BTHMD MECIb O CYIUECTBOBAHIN MEmLY
HUMH TPAYMHHOHR CBA3H.

Hams 5B15, 01HAKO0, HE00XOZUMOCTH IOXPOOHO OCTAHABIH-
BaThCA HA BCEeMB HToMB. MO0 gra Bompoca O TOMB, EARAXH
Hayalh JEpMAINCH PEMIARE NPH NOCTPOEHIH H PaspaloTRB CBO-
HXD HHCTHTYTOBH NPaBa, TO WJAH HHOE OTHOIIEHIe Kb YKasam-
HOMY NPOTHBOTIOJOKEeBil0 He HMEeTs HHEAKOro 3HadeHld. 315Ch
BAKERD JUIIb TOTH HeCcOMEBHHEYE (arTh, UTO PHMIAHE OCTABA-
Iuck BBPEH EA3YHCTHIECEEMD TpieMam® paspaboTEE mpasa Oes-
OTHOCHTEIbHO Kb TOMY, mMbBad Ju OHH ABI0 C€b HECTHTYTAMH
OEBUIEHATO HAH TpeTopcEaro npasa. Hm TyTs, BA TaM® HBTS
pBun 0 CaMOCTOATEIFHOMB aHAJIH3E H CAMOCTOATENBbHOH CHCTe-
MaTHYECKOH (POpMYIHDPOBEE HHCTATYTOBE Cb TOYKE 3pBHIA cOjep-
#Aamia, HA TYTH, HE TAMP He OTHPABIAITCA OT5 ROPEHHHXB
OTHOMeR1#, TpaBoMOuifi, BAODOTHBB, BCIOAY OTHDPaBHOE TOYKOH
ABIAITCA BCIOMOTATENbERA OTHOMIEH1A, NMPHTABARIA.

§ 24.

BemBEHE H 0083aTeJbCTBOHHEIA IPAaBA BE CHCTEMB puAM-
CEAro mpasa.

1) JIbxemiro 00TLeKTHBHATO HpaBa H4 YacTHOE H nyliaddoe
opaBo coorBBTcTBYeTs W grbieBie cy0LeRTHBENXE NIpABE HA Y-
OINYHEIA W YACTHHSA NPaBa.

Jro racaerca ssauedia »toro xbiemis, TO BHme °) HaMH
y&e OHIO YEAsaHO HA TO, 9T0 MK BB JAHHOMD CIy4ah mMBeMs

') Cy. manp. HokpoBckill, npaBo u ¢axTs, T. Il, crp. 183 m cabL
) em. § 13.
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1510 ¢b HCTOPHYECKH CIOmuBImedica, YAOBIETBOpAIOMER YHCTO
OpaKTAYeCKEMD OBIAMB IPYIOHPOBEOM HOPHAUYECEUXD HHCTHTY-
TOBB, EOTOpaA CPb BayuHoil TOukw 3pbEiA He HMBeTd caMoCTOA-
TeIpBOR OBHEOCTH W OpefcraBldercA HPPAmiOHA.IpHON, 00BEerH-
HAWMER PAasHOPOIHHA ¥ pasbejusaomedl OIHOPOJHHA fABIEHIA.

Br uacTHOCTH, MH pPa3INYAEME BB COCTABE HHCTHTYTOBD
YACTHATO NPABA WHCTHTYTH, PElYIAPYIOUWIie JHYHKEA, ¥ MHCTATYTH,
PEryaHpyonlie HMYI[ECTBEHHENA OTHOLIEHIA.

[IparTuueckoe 3uavenie scero jbaenmia cpogaTcd KB TOMY,
YTO N4 YACTHONPABHHXT OTHOMERIff ycraHOBAeHD® BB BuiL 00-
mMaroe mpaBuds 0co0HE mopamors cyzeGuoft samuru -—gpess mo-
CPeieTBO I'PAEIAHCKATO CYJa.

B® Buiy wsromeBHAro M MOMKeMD OOpeNBIATE YACTHHA
CYOBEKTHBHELA IPABA KAEB NPaBa, MOAXOAAMIA LOZH alCTPAKT-
OHH THO'B, PeryJIipOBABHELE HOpMaMu dacrHaro mpasa. Osu oxpa-
HAWOTCA 10 00UW[eMy UDABAIY BB HOPAAKS rpamiaHCEAro CyIa.
[IpakTHyeckn 9TO Bhpakaercd BT TOMB, 49TO €B COOTBBTCTBYIO-
MUME MATEPiaJbHONPABHEIMH OTHOIIEHIAMH MEEJIY 3aH@HTEPECO-
BAHHGEIMA JIHOAMH OPH HAXMYHOCTH H3BBCTHEIXD YCIOBiH EOMOH-
HEPYIOTCA 0COOMA JIOMOIHATENLHEA HOPOUECCYAJBHHA OTHOMERd
3AHHTEPECOBAHHHXD JIUIB EB IPamJaBCEOMY CYAy, YCTAHABIH-
BAEMEIA DOYTEME OpPelbAB.IEHIS HCEA.

YacTama mpaBa UOAPAsIBIAOTCA HA .JUMHIA U UMYUECMEEH-
Hotd, Bp cocrarb mocabiHuX® DPasaAHYAIOTCT GEWMHbIA W 0043~
MEABCMIBEHHDIA TIPABA.

2) Teoperuseckoe 000CHOBaHie pasinyld MemJy BEOHHME U
0043aTeIBCTBEEHEIMA TPABAMH COCTABIAETD HPEIMETH OMHBICH-
HAro cmopa ).

Momso orwbBraTh Ipa rIaBHEHA Hampapiemid. O1HH BHBOZATS
VE43aHHOE pPasdingie H3H pasInyid OOBEKTOB® BEIHHEXE® M 00433-
TeJIbCTBEBHNXE LPaBh: O0BERTOMD NEPBHXD ABIAKTCA BelIH, 005~
€ETOMD BTOPHXB—B0Ja4 Hay 15icTBia 0043aHEAT0 IANA, TOJBHARA.
Wss sroro pasiauid BHTeEaers apyroe. Bemmoe mpaso yera-
HaBINWBACTE HEmOCPEICTBEHHOE TOCHOICTBO, HEOOCPeICTBEHHYIO
B.IACTH THIA HAXE BEIJBIO; MOATOMY OHO U OXPaHAeTcd, IO kpalined

) Cu. o630p3 aureparypH v Hold v. Ferneck, die Rechtswidrigkeit, cp.
220 1 ca1. Cp. Tarme Regelsberger, Pandekten. T I, ctp. 199 ® cn.
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ubpb mo ofmemy upapumxay, nporess Bebx® u Eamaaro. Hampo-
TABB, 00A3ATE.IHCTBEHHOE IPaBO JaeTh TOJBEO NpaBo TpedoBaTh
OTH AOJRHURA COBEpPIIeHIA WAH HecoBepmeHld HSBBCTHRX® rbii-
CTBilf, OHO 109TOMY CYmECTBYeTh TOJIbKO IO OTHOIEHIK Eb
TOIKHURY H TOJBKO EMD M MOKETH OHTH HAPYIIEHO.

Bx ocmoebt sToro B3ragja JemHTE mpeImOJOXeHie, UTO WpPH-
THYECKLA OTHOMIEHIA MHCIAME He TOXRKO MERIY IHMAME, HO TAKKE
MeRIY XHDaMu B mpermeramu BEBmEAro Mipa. CB TakRHMT mO-
JI0/KEHIeME, OXHARO, EKARE MH y&e nMbam cayuaii oTwBIaTE,
MHOTIe HE COIAINAIOTCA, YTBED:ELAA, UYTO JOPHIAYECKIA OTHOIEHIA
MECIAMH TOJBEO Mexkay aumamd. Cw arofr Tourm spbmia pas-
aAdie MeAIy BEemHEME H 00A3aTEIHCTBEHHEIMH NDABAME TPUX0-
qarcs Gopmyamposars waage. Taws, manp., Bregmeins *) roso-
pHTB, YTO OWJI0 OH HENpPABHIBHO CUATATH, OYITO NPH BEOIHOMD
nupapb ycramasansaerca moxsusenie semu. HErs, uspbes yera-
AABINBAETCA TOCHOOJACTBO BOJH HALPh JHNAMH, HO TOIBEO He HAIb
MOBEeJeHieMs TOr0 MJIA JPYyroro ompexrbieHEaro JIuma, a HALb
IOBeJeHieMT BCARATO IMIA IO IOBOAY AaHHOE Bemu: BCAROE
JHO0 BB CBOEMD [OBCJEHIM 10 OTHOINEHID KB BemH I0XKHO
CUATATHCA CB BOdelk mpapoobiajarend, ompegbaareca ewn. Co-
TepHmaHie TAROr0 TOCHOJCTBA BOXH, 00PABYHINAr0 BEmHOE IIPABO,
TACTO OTPHUUIATENBRO0S: TPOTHBOMOCTABIAEMHA IIPABOO0IATATENIO
TPETHE JHTA JOXKHH BO3LEPHEUBATHCA OTH BCARATO HIH OTH
onpenbierraro BospBicTBld Ha Bemb M He JOMAHH CBOMMS IIO-
pefenieMs MBmaTe BosyBHCTBI HA BEemb CO CTOPOEH IpaBO-
obrazarens. HaoGopors, IuuHEA mpaBa, PasHOBHAHOCT EOTOPHXB
COCTABIAKTS NpaBa 0043aTeJbCTBEHHHA, XAPARTEPHIYIOTCA TBMB,
ur0 315CH BOJIA YOpPABOMOUEHHATO JHIa HMBETH 3BHAUEHle, OIpe-
rbafomee He DORejenie J0géft BooGmie mo mOBOAY JAHHOH BemH,
a TO HIW HHOe moBefesie oTybabEaro imma (AIH COBOEYIHOCTH
OoTrbIPEHXE JaunE). Tpefyemoe BB cHIy IHYEAr0 OpaBa MOBE-
AeHle MOKeTH 3aKJIUATHCA HEe TOJHEO BB HECOBEDMEeHIH, HO H
Bb cosepmeniy mepberEmx® nbi#icrsiii; game Coabme, JAYHEA
IpaBa, HAOpPaBIEHHHA HA COBepIIeHle uero-1ud0 0073aHHEIMB
JTHOOME, BO BCEXD OTHOmERISXT 3aHAMANTE mepeoe MBero.—
HApyrie yueHme, MCX0JA W35 TOH He OCHOBHON WPEIUOCHIRH,

= — ! i —— — eIk

Y) Lehrbuch, 7. I, § 38,
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OpuxX0aATh Kb eme Ooxbe pajPRaIBEHMD BHBOJAMB. TAKD,
IMlxocemans ') orpumaers BooOme BeAKOEe BAYYHOE 3HAYEHIe
3a NOBATIEMs Bemuaro npasa; Tors ) HaxoguTs, 9TO0 1O Ha-
pymenig ,o06e3meteHRaro HOPMaMM TOJB30BaEiA“ Heabzda BooOme
rogoputs 0 npash; Loasgs ®) yrBep®jIaers, 9T0 BB CYMHOCTH
BCB mpaBa CYTh IpaBa O00A3ATEIBCTBEHHHA; TO, YTO MH HA3H-
DaEMB BEmEHMD IIPABOMbB, €CTh HHYTO HHOEe, KaKD H3BBCTHHIE,
MECIHMER Hamu (BB EauecTel eJuBCTBA) KOMIIERCH 0043a-
TEIECTBEHHLIXD IIPABT

Bompocs eme Ooxbe ocaommgercs O0TH TOrO, 4TO CH HAMD
COEJMBACTCH BONPOCH O pasTpaH@YeHin NOHATIH IpaBa H IpuU-
TA3aH14.

Ilomomenie mpejcrasmTenelt meproft Teoplm BB DTOME cayiah
6oabe OaarompiaTHOoe, WO EpafiBeil MBpH, MOCKOIBEY 1BI10 Ra-
caerci BemELX® ODpasbs. Vexois m3® TOro, 9ro 00BEKTOMD Bell-
Hard mpapa ABIAETCA Bemlb, TOLJA Kakb BCAKOE NPHTA3AHIE
BCErJa HAIPABIEHO HPOTHBH TOTO MUK KWHOTO JHNA, NPEICTABH-
TEIH BTOr0 B3TIAZA KOHCTATHPYIOTH, UTO BEIIHHA NPaBa H Bej-
HHA NPATA3AHIA OTIAYAWTCA IPYLEH OTE APYra IO COXEPKAHiKD
ceoeMy. Bt aroms cwmmicrf BmHCkasmBaercd, Hanp., Perexscéep-
reps, OLAHG H3H CAMEXH TOHEEXH M OCTODPOKHHXE IHBHIH-
CTOBD *): ,BB OLHOMD CIyIah, IOBOPATH OHB, uMBeTcA mOXYH-
HeHle BemlW BB BUZAXD TOJXHOH HEOHOMMYECKOH 3ECIIoATANidm
ed, BB Jpyroms—rpedosamie o Bupaub. Ilepsoe (r.-e. memuoe
mpaBo) olpamaerca mporEsb BCHX® ® Kau&Iaro, sropoe (semiHoe
NPUTASAHIE) HCEXOYNTENbHO mPoTHBS Bragbiena “. Tpynabe gaerca
pasrpanuvenie o6A3aTelbCTBEHEHXD OpaBd H mpurasamii. Tors
se Perexsc6epreps °) rosopmrs: ,He Tak® pB3k0 CEAIHBAETCA
pasindie Mem&JLY NpPaBOM® H TPHTA3RHIEMT BB cdeph orTHOCH-
TeJbHHXD YACTHHXD NOpaBs. J1BCk yEe camo mpaso ibers BB
BALY onperbiesraro mporuBEHka. Hep$iro mparrmyeckoe 3HA-
JeHie WpaBa WCYEPUEBAETCA upHTA3aHiemMs. Orcoja  CTaHO-

1) Schlossmann, Vertrag, crp 257 u c1.

?) Thon, Rechtsnorm und subjektives Recht, crp IHd uw ey
%) Hold v. Ferneck, Rechtswidrigkeit, crp. 254

Y) ¥k. cow., crp. 214.

) Tans a@e, crp, 215.
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BATCA NOHATHEIMB, II0MeMY 9acTo YHOTPeOJAKTE TEePMUHE
actio pgxa ofosmavemia obligatio. 3a Bchbus THMB, pass &
KOMY-I1200 7aX% JeHBIM BB 3afiME TOLB YCIOBiIeM® BO3BpPATA
X% 9epes® TP roja, A cpasy npiobpbraio Tpebopamie n cra-
HOBIIOCH EDPELITOPOMB, HO He HMFI DOKa NDHTASaHIA, actio
nondum nata est. PaBrmM3 00pasoMt OTpHOATEIbHOE 0043a-
TeIBCTBO TOTYACH Ee MOPOARJALTH TpeloBaHle, BO JO COBepime-
gla pbficTBig, OTH ROTOPATO OTEABAINCH, OHO CTO.JB e MAJO,
KaED W BellAOe OpaBo, mopompaers mpurasamie. Thur Goabe
crbayers OTAMUATH OTH 0043aTEIBCTBEHHATO NPHTA3AHLA 0043a-
TeIbCTBeHHOe OTHOLIeHIe, OTHOLIEHIE II0 NMOPYYEHIo, 0 EYHIb-
npojamd, mo mHaliMy, 10 TOBAPHIIECTBY, KOTOpPOE MOKETH BHAL
JaTh u3% cedd nbami paxs nparasaniit“. TaeuMs 00pasoMs,
PerexscOepreps @0 BOIPOCY O pasrpaEHdYeBin 0043aTeJbCTBEH-
HATO NpaBa M TPATA3aHIA He paeTs obmeft ¢opMyIs, a orpa-
HUYUBAETCA NPHBELEHIeME pAJA EOHEPETHHXE TpuMBpOBH, 101-
ReHCTBYIONIEXS NOACHATH YIOMAHYTOE pa3indie.

Eme sarpyzrurTeassbBe mnoromemie mpefcraBaTexaelf BTOpOI
reopin Cs uX® ToukM 3pbHIA HE TOIXBEO 00A32TEIbCTBEHHEL,
HO H BEm[HNA IpaBd BH CYUHOCTH HCYCPUHBAITCH TPUTA3A-
piavmy. Pasuuma cBOZMTCA JHMB KB TOMY, YTO BEIIHOE IPABO
CKJIAJHBAGTCA HM3H HEOIPAHAYEHHAI0 MHOKECTBA NPHTASAHIH
(unbegrenzte Vielheit von Anspriichen), Torza Hag®s axHgHOE
{00438 T€IBCTBEHHEOE) IPABO COJEPEATH OZHO MPHTA3AHIE NPOTHBE
onperbrermaro guma (wam paga onperbIeHHESLD JIHN).

Tars umenno QopuMyanpyers 9T0 pasandie Bumgmeiizs ).
Jpyrie BO3CT#W0TH OPOTHBS BTOH (OPMYIMPOBEH H BF YACTHOCTH
NPOTHBH JOUyUIEHIA ,mpuTAsamiii mporass Bebxs u Ramjyaro” *).

Br Bmay raroro HeompejgbleEEAro mOJIOFEeHIA BOOpoca He-
YIMBHTEIbHO, 9TO HBEOTODHE YYEHEHE TPAMO BHPAKAOTH CO-
mubmaie Bp HayyHOE NBEHOCTH DOHATIA NPHTASABiA: BH TAROME
cyuicab BEcEasmBaforcs Hamp., depulyprd °) u mpre %).

3) Ilpmerynas BB EparHIeckod onbERE HBI0OREHHHXB TeOopii,
crBryers sambraTe, uro 066 0HB CTPaxATH JBYMA OCHOBHEIMH

1} ¥E. cou, 7. I, § 43.

4) Cm. Thon, yk. cog., eTp. 157 X c1

%) ¥E. cou., 1. I § 39, npun. 6.

*) Gierke deutsches Privatrecht, T. I, § 37, crp. 326.
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HEeZ0CTATEAMY: BO-1-X%, mpejcrasuTesn 00BHXE TeOpifl HE OTAAIOTH
ce6b oTueTa 0 CYUIHOCTH BAEHATO pPA3IAYiA, CYIECTBYHLIATO
Me&IY EKODEHHHMH ¥ BCIOMOIATEIbEEHMH OTHOIIEHIAMH; BO-2-XE,
upejacrasurern 00Bux®s Teopili HE pPAANUANTE KOHCTHTYTHB-
HEXB Tpedosauiit ore BemoMoraTeapHEXE. (TCIOJa BB PE3VIb-
7275 TMOJyIAeTCA COBEPUIEHHO HENMPABHIbBEAA (HOPMYIUPOBEA CYTH
BCIMHEIXB ¥ 0043aTEIBCTBEHHNXD IPABB, ¢b OJHOH CTOPOHE, H
zarbe B3aHMHATO COOTHOIIERIA, CYIIECTBYWOIIATO MERJY HHMH,
8 TagKe MERITY HHMM H UPHUTASABIAMH, CH JPYro#t CTOPOHH.

Jaaeme Bcero BB cMbBIIeRIM NOHATIH 3aX0JUTH BTOPAf TEO-
pid, EOTOpad COBEPIIEEHO WIHODHDPYETH CaMOCTOATCILHOE 3HATE-
Hie EODEHHKXH OTHOmeHIH H CBOJUTE CYTh BCEX® HpaBh, He
TOIBEO 00A3ATeIBCTBEBHEIXS, HO M BENHKXE, KB TPeGORaHIAM®,
BOBHUKAIOMAME BB Julb mpaBooliajaTend OPOTHBE TPETHXD AL,

Ho u mpexcraBuTenn mnepBOé TeOpiM HE JAI0TH YIOBIETBO-
puaTersHOlt gopmyauposrr. B uwacrHOCTH, HOCKOIBEY pBYb HAETH
0 BEeMHEHXbH IpPaBax®h, OHH MPOTHBOLOJATAKTD HOHATiE IIpaBa—
UOHATI0 NPHTA3AHIA, T.-€. CIEBAIOTH NOHATIE OpaBa CH NOBA-
TieMB NPABOMOYiA, HIM HHAYE TOBOPA, OTOEIECTBAAOTD IPABO
B CMECIS ROHEDETHATO OTHOIIEHIA YOPABOMOYEHHOCTH CH OJHHMS
H3F DIEMEHTOBH €ro, HMEEHO CB KOPeHHHME OTHOIIEeHIEMDB, M
OpPOTHBOTIOJATA0TL €ro BTOPOMY BJEMEHTY, HMEHHO BCIOMOTA-
TeapHOMY OoTHOmEBiX0. Eme xyme 1B10 olcTomrs €B 0043aTENDb-
creeHENME npasaMu. CymEocTs uX® ¢ To9kd 3pbmia o06buxs
Teopiif cBoAMTCA ED TOMY, 4TO OHH CYTh TpelfoBaHid.

B® ocmorB Tako#i mocTaHOBEKM BOTpPOCA JEEHTH IIYOOKAA
omndga. Herpyzro yobpureca, uTO, ¢B OXHOH CTOPOHE, COAEp-
manle 0043aTelbCTBEHHRNXT INPABE HE HCUePHEBAETCA TpeloBa-
HigMH, ¥ 9YT0, CB APYroff CTOpOHE, TpefOBaHIA MOLYTH BXOJHTH
Bh COCTaBhp KOPEHBEIXH OTHOIIEHI# He TOABKO 00A3aTeIbCTBEH-
HHXD, HO K BEmHHXT IOPABD.

Bbpeo aamb 10, 9T0 0643aTEABCTBEHEHA IPaBa, MPEINOJIArad
HaIMIBOCTh He MeHBe IBYXTD Cy0BERTOBD (EpegaTopa W JOJIZ&-
HHUEA), W ABIAACH BCaBICTBie BTOro BCErja CJIOKHEIMH OTHOIIE-
migM#, 1m0 ofmemy mpaBmay '), Gyayum HampaBieHH (CB TOYEH

1) HegaovyeRie coCTaBIANTS 06438 TeIbCTBEHHEA OTHOWERIA ¢5 OTPHIATEIb~
HHME colepxanient (o0bmamiems me xbiars uero-amGo, Ee NBmaTh Temy-
1o B T. 1),
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spbaig g1asmaro cy6meETa mpaBa) Ha BOCTHEEHIe EAKoro-mulyzb
pesyJaRTaTa NIpPH TOMOMH, YYacTiH, coxbiicTBim Apyroro cy6nerTa
114 APYraxs CyOBEETOBB, cojlep®ars (mo Epaiimeit mBpb moren-
1iaJbHO) BB YHCIB COCTABHLIXD DIEMEHTOBH, H3H EOTOPHXD CKJA-
IEIBAIOTCA HEe TOJBKO BCIOMOraTelIbHESA, HO H KOPEHHEA HXD
OTHOMEHif,—3IeMerTs Tpe6OBagid, TOrfa EaED BEMHEA NpPaBa,
IOCKOABKY OOBERTOMD HXPD ABIATCA BEmMH, a HE JofE (Y4Td
TOE BO3MOKHO), HE COJEPEATH ITOr0 BIeMeHTa Tpe(oBamilf BB
cocTaBl moleRAMWXD KOPEHHHXH OTHOmWERI#. [Jpyrama cio-
BaMH, BIeMeHTHs TpeboBaHia BB cocraBl 0043aTelbCTBEHHKXS
OTHOIMEHi# 1m0 06mleMy NPaBHAY HCOOJHAETH JABOAKYI0 (YHEIIN:
BB kautecTBB xomcmumymuenaio TpedoBaHid OHE® BXOZUTEH BB CO-
CTaBL MOLIERAMEXD KOPEHHHXT OTHOmMeHi#, onpexbiga, wero
OKHJAIOTE OTH NPOTHBHOR CTOPOHE, KAKOr0 PO AKTHBHOE CO-
nbiereie ¢» ed CTOPOHH neo0X0IUMO WIH HEEJATEABHO XIA J0-
CTHHEEHIA JaHHATO EOHKPETHAT0 PesyJbTaTa, HAND., XI4 IOJYIeHid
Bemu (mogall BemB), AIA HCHOJB30BAHIA auma BH Kagectsh He-
IOCPEICTBEHNAr0 O00BeKTa [oap30samif, (upordAud pysy, Jaff
omeperscAa Ha TebA ¥ T. 1.). Bb EKauectsh 6cnoMoramessraro
Tpef0BaBid BTOTH BIEMEHTH NPOABIAETCA WOCTOIBEY, HIOCKOJIBKY
KOHCTUTYTHBHOE TpedoBaBHie He NpHBEIO0 KB KeEIATEIbHOMY pe-
3yabTaTy, INOCKOJIBEY BCTpBTHIOCH mnpenATcTBie BB JAunB npo-
THBHIIEA, IOCKOJBEY, C10OBOME, MOJYUHICA KOHQIUETE: TO COxep-
:Rapll0 BTO BCmOMOraTersHOe TpefoBaBie MOKETH COBHAJATE Cb
KOHCTNTYTHBREME (IMEHHO, NOCEOIBEY OHO HAUpABIEHO Ha JO-
CTHEelie mepsOHaYaJIbHO HamBuemEaro pesyabTaTa, a He Ha
vosMbmienie yORTEA ¥ T. I.), 9T0 HE YHHUTOMAETH NPAHIH-
DIaJPHATO DAsIAYlA MeRLY HHMH, BHTEKAIAro H3b TOre, YTO
KOHCTHTYTHBHOE TpefonaBie HeOoO0XO0JHMO IJIA ZOCTH&EEHIA Pe3ydb-
TaTa, XapakTep@ASYOmAro JaBHHHA THOB® OTHOmMeEHl#, ABigeTca
HOPMAIbAKMT COCTABHEMT BIEMEATOMDB OTHOMeHiH (Hago o6pdc-
HUTH, PA3BACHATH IPOTABHARY, YTO OTH Hero Tpedyercd, lHAUE
OHB Be BT COCTOAHIM—B0o0ODIE WIM BFH JAaHHOE BpeMA-—cibiaTh
Heo0xX0guMoe, MMEHHO WOTOMY, YTO OHB HE 3HAeTH, Uero OTh
HET0 OEHIAOTH, UYTO €My HYEHO IBraTs); HA060pOTH, BCIO-
MoraTelpHOoe TpefoBaHie BOSHHEAETH TONBEO BB Cayyals kom-
(regTa, OTRA3a BB coxbiicTBim ® T. I, OHO WOITOMy He
Apafercd HeO00XOTEMHMD BICMEHTOMD OTHOIMEHiA.

11
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Ho wuss sroro me cabayers, urolm cogepmamie o0a3arens-
CTBEHHHXB NPaBh H BB YACTHOCTH COJEPHEAHIE NOILIEHKALHUXE
EOPeHHHXD OTHONEH1# HCYEPOEBAJIOCH OXBUMH TPeOOBAHIAMH.
TpeGosanie ToapE0 ompexbafers, 9ero 0:XBIATH OTH IPOTHB-
HO¥ CTOPOHH.

Hopesnoe me orHOmerie BH 1BroMs €5 TouRH sphmis
cy0BeETa IpPaBa CKIAJAHBAETCA H8B HOJIEHKANIAXS KOHCTHTYTHB-
HHXB TpeGOBAHIf H H3H CABAVOINHXD 38 HAMH, IDH HAJIHYLIOCTH
orpbuatomeit pruMbs TpeloBamiaw® BerpbumOi pbaTeIRmOCTH IPO-
THBAOA CTOPORE, JaIbHEHMNXE AKTOBT HENMOCPEICTBEHHAIO BO3-
pbficTsids Ba BTY JIHYBOCTh, WOJB30BAHIA €10 (DOCKOABRY OHA
HOTOCPELCTBEHH) ABIAETCA OOBEETOMB 1TaKOT0 BO3xbiicTmia winm
MOJB30RAHIA, KAKB ME 3T0 HAOIOJIAEMB, HAOP., HPH JHUYHOMD
gaiink, nopyvenin, TopapEmectst m T. 1.); KB BTOMY MOIyTDH
CBEpPXT TOT0 NpPHCOENUHATBCA u Jaappbilmie axth vosxbiicrnis
Ha ™6 uwan wnne mupeamers Bubmmeit upnpoxn, caymauie Ha
pPALY €k 9UYAO0I0 JAYBOCTBI0 OOBEETOME NOJB30BAHIA, NOCKOJBLY
IOIB30BAHIE HMH WJIH HHOE BO3AbiicTBle Ha HHXD CTAl0 BO3-
MOKBHMDB O1aiojaps serpbumofi gbareapmocTn mpoTHBHON CTO-
POHH, BHam)., 0Iarogapd JOCTaBIERi, Nepejlavd e JaHnoil
BEIMM, KaK® 5T0 MH HallojgaeMs, Bamp., npa mafimb sempei,
apesxbk, ceynb m T, I

Cs zpyro#i cropomri, Heas3d He 3aMBTHTH, YTO KOHCTHTY-
TABEHA TpefoBaEia Berpbualorca He T0ABEO BB chepb 00a3a-
TEIbCTBEBHNXB, BO M BB Cepd BewHLXD HpaBh, NOCKOIBKY
00BERTOMT BEmBArO IpaBa ABIAETCA 4e30BBEB, Kakb 510 HMLers
uBcro Bp cepd oTHOmenilt mOJBIACTHOCTE M BB YACTHOCTH B
OTHOIIEHIAX'D MERAY TOCHOJHHOMB H paboms. KoHCTHTYTHBHRA
Tpe0oBaBia 316ch HOCATH TEXHHUYECKOE BA3BaHie jussus HIM mpu-
kasa. B camoms Jpbab, Oess jussus (B® oO0med Qoput uam
ad hoc) » pa6® cmroms Ja KB PALY HE 3BAETH, Yero OTH
HEr0 OKUJAIOTH, EAKOH pesyIbTaThs JOXMeHns OHTH JOCTHIHYTS
Ipd NOCPeiCTBB €ero, KB 9eMy MPHIORUTH CBOM CHILI

Ecin Ba nmpakTurd EOHCTHTYTHBHEA TpeboBapinl BL cdepd
BeMIHKXB OPaBb P0Opasi0 MeHbiue o00pamaloTd Ha cebd BHMMA-
Hie ¥ OONEHOBEHHO JaMe¢ COBEPIIEHHO HTHOPHDPYIOTCA, TO BTO
00BACHAETCA 09emb NPOCTO TEME, 4YTO B8HAYEHie BTHXE Tpedo-
pamil BB yrasamHO# cepd orTmOWewilt ropasgo Menpmee, ybMeb
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Bb cPepB 00A3aTENBCTBEHHEIXE HPABB. IT0 PA3AEIHOE 3HAUEHIe
0(yC.I0BINBAETCA PA3IUYieMB BB TOCIBICTBIAXB, ROTOPHA NPHU
HOPMAJbHEIXH YCIOBIAXD BiIe4eTH 34 CO000I0 HEBHIOJHERle ymo-
MANYTHXB Tpebopanik. Bw cdhepd BemERXT IpPa®rb, NOCKOILKY
00BEKTOMs HMXD ABIAETCA JMIHOCTH, BEBHIOJIHEHIe IIOJIHHEHHOH
JIHYHOCTBI0 00palleHHaro Kb Hell Tpedopamid mam mnpuokasa Mo-
RETH IOBJIEYs 34 C0000 IBAHH pAXD IHCHHIIMHADHHXB MEPS,
M BB YACTHOCTH TB MIM HHBE AaETH HeNOCPeJCTBEHHAr0 (hu3u-
yecgaro Bosgbiicreia ma mee, umbwugle nbisio moGyiuTh ee KB
coBeplnerir0 TpeOyeMEHXB® 0TH Hea pbiicreiil: mepexs STHMA pe-
aJbHEIMH CpefcTeaMy BO3LBHACTBIA HA JHYHOCTE npocroe Tpedo-
BaHle WJIH OpPHEA3F ecTecTBeEH0 OJBrEBTH, OTOIBUrAlOTCA H
BB CO3HAHIM HENOCPEeICTBEHHO 3AUHTEPECOBAHHEIXT JHOGB, U BB
CO3BAHIM TPETREXD JMID HA B3a)Hii ODJa8s. A 3T0O BB CBOIO
odepexb BIEICTH 3a €000 TO jAarbEBitmee mocabgcersie, 9To
npu Gdopuyauporks coorBbTcTBYIOMEAX'E AGCTPAKTHHXD TAMNOBD
OTHOINEHIA mOABIACTHOCTH O0palaercd BEHAMAHIE MOYTH HCKE.IIO-
YHTEABHO HA TH TOIBEO NpPaBOMOYld, KOTOPHA BHPAXAOTCA BB
BOSMOAKHOCTH NPOABIEHIA THXB MJIA HMHHXD PEATHHHID AKTOBD
BosxbiicTBiA HA MOLYMHEHHYIO, NOJBIACTHYI JHYHOCTH, H HIHO-
pHpyeTcH# Ta CTOpPOHA COOTBETCTBYIOUIMX® OTHOMERIH, KOTOpasd
BLIPAHKAETCA BH KOHCTATYTHBHHXD TpeOoBaHiAX® H 0TBbuamei
UMb BeTPbBUHOH A BATEALEOCTH 3aMHTEPECOBAHHEXD JHIE.
Ropoue, moxs BIldHiEM® YEASAHHHXD MOMEHTOBH IpH (Op-
uMyaupoBEl a0CTPAKTHHX® THHOBS IIOJBIACTHOCTH, IHCIHIINHA)-
Had CTOPOHA STHXH OTHOMEHIH BHJIBATAETCA BHA NEPBHHE IIARB
BO BpeIls NPOAYETHBHOHN, cosugaTersnoir cropon’d uxs.—HaoGo-
pors, BH chepb 0043aTEILCTBERHNXE OTHOMERIH HEBHIOJHEHie
KOHCTHTYTHBHATO0 TpefoBaHia (BHpamamomeecd BB TOMB, 9TO
orbuarman eMy akTuBHad BCTpbuHAA ABATEIPHOCTH NPOTHBHOM
CTOPOHH, BeoOXoxuMad IIA JOCTHEEHIA NAHHATO PE3y.IbTaTa, Be
avbers mBcra), mo ofmemMy npaBuay, He YIOJHOMOYHBAETE 3a-
HHETePECOBAHHOE JIHIO BAa TpHHATIe THXP HAM HHHXE Hemocpel-
CTBEHHHXTB pempeccHBEHX® MBps u Bb dactHocTm MEpE Qusu-
Jeckaro BO3xbiicTBiA m0 OTHEOmeHil0 EB 0043aHHOMY JIHNY, &
BEISHIBA€TS IHIb 00pamieHie ¢b NOJJICEAMAME BCIOMOIATEIbHEMB
TpeGOBaHieMs WIM NPUTA3ARIEMB, BOCHPOU3BOAUMEIMD BB HCKO-
BOMD HpOIIEHiH, BB CYAB: BEBCYJe0HOE &e MPEBYAUTEIbEOE BO3-
11*
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nbiicTeie HA o0gsamHOe Jauno He gomyckaercd. IIpm Takmx®s yeio-
BIAXB® MOMEHTH Tpe(oBamld HCBOJBHO BH/BHLAETCA BIEPEXB, BB
HEMD YCMaTpUBAEeTCA IEHTPEH O00A3aTEIbCTBEHEATO IIpaBa: IpH
9TOMDB 3a0HBANTE, 9TO COEEePEAHIE COOTBBTCTBYIOUATO OTHOMEH A
claraercd He TOIBKO M3b OZHOro TpeboBamid, HO ¥ 3B COOTBET-
creyromelf ABATEIPHOCTE TPOTHBHOH CTOPOHH, KOTOpPAad BB COOT-
BBTCTBYIOMEXE nperbrax® AsageTcs 00HERTOMB 110)b30BAHIA BL
TAKOMP e CMHCIB, Kak® H npeiMeTs BHBurae# npmpoiw. YEka-
3aHHAA OJHOCTOPOEHOCTH BIiAETH BB CBOW oOdepexb Ba (OpMY-
JUPOBEY COOTBBTCTBEHRNXT A0CTPAKTEHXD THIOBH: BCIOLY Ha
OepBOMTB IIaRE CTOATH® MOMEHTH TpedOBaBifd. A eciw kb BTOMY
nprOaBHTh, UTO HA NPAKTHKE KOBCTHTYTHBENA M BCIOMOTATENL=
HHA TpeGoBaBHIA He PASPAHMUHBAIOTCH, & CIHBAKTCA BOEIUHO,
yeMy, KOHEYHO, CHOCOGCTBYETS TO 00CTOATEABCTBO, 9TO OHU CILIOMD
Ia KB pAJY, BMEHHO NOCKOJbEY pBub ugers 00% uCHOAHEHiM,
npecabiyioTs OIHHEE ® TOTH 7Ke pe3yIsTaTh,—7T0 O00HIHOE CML-
menie 06A3aTeIbCTBEBHKXE NPABD € TPEOOBABIAMH, M CBH3ANDAA
Ch BTHMP HEBOSMORHOCTH NPMBNANIAJIBHATO PasTPaBWYERIA CO-
orebreTByIOmAX® UpaBoMOulfi M mpHTA3ABif, uUpeacTaBIAETCA
BUOOJIHB MOHATHHME.

PesioMupya crasaHHOe, ME MPAXOAUME KB BHBOLY, YTO BCAEAA
MONETEA CBECTH pasinyie BEUIHHXBE W 0043aTEIBCTBCHBEXE MPABL
KD pasiuyilo BH caMO#l BEYTpeHHedl CTDYRTYph BTHXE NPABL,
BHTERAINEMY BE CBOK OdYepeib M35 pasanuld 00LEETOBD TELXB
H JIPYTHXB TNpPaBs, J0IEHEA OHTh NPH3HAHA HECOCTOATEIbHOI.
Pasanuie 00BEKTOB® TYTH He NPH 9€Mb: OXHOPOTHHA [O CONEP
AAHIO OTHOMIEHIA MOIYT® NplodpbcTu XaparTepd TO BEIHEIX'.
T0 00A3aTEJBCTBEHHNXD NPABB: L0CTATOYHO BCIOMHHTH XOTA (Ll
0 pasIAvHEON NOCTaHOBES BB PASENXDB [PABOBHXB CHCTEMAXh
OTHOmeRi#t 1mo BaliMy ® apenib, EKOTOPHA BB OJHUXB CHCTEMAXTD
HOCATH XapAKTePH 0043aTEABCTBEHEHXE NPABH, & B IPYTHXDb-—
XapakTeps npaBd BemAHXB. Ja B BB mperbaaxs ogmoil B Toi e
IpaBOBO# CHCTEMH BB OTOMB OTHOMEHIH BOSMOKHE Eo0Je0a-
Hid: TaKb, Hamp., 8% Pamb apengENa OTEOmMEHIA WO ager vec-
tigalis 1o BBegemia mperopoms actio in rem vectigalis Hocuam
xapaETeps 0043aTeIBCTBEHHEIXS NOpPaBB, & CBb 9DTOT0 BpeMeHd
CT4XH BEMENMA IIPABAMH.

Ho u »10 eme EHe Bce coo0meHie JAHHOMY OTHONIEHi0 Xa-
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paETépa BEMEATO HJIX 00A3aTEJBCTBEHHATO IPABA BO MHOTHXD
CIy4aAX’b B3aBHCHTEH BCEIBA0 OTH (JAKYJIHTAaTHBEATO YCMOTpHR1A
CTOPOHT: TaKB, HANP , NPABO IIOJH30BAHIA KOPOrowo, mepechraio-
mero umbrie cocbry, MOmeTs OHTH DpPEjOCTaBICHO IRLY BB EKa-
gecTBB CepBHTYTHArO mpaBa, jus itineris, HO MOEETH TAREE CAY-
AATh BHPAKEHIEMT HPOCTOro 0043aTeILCTBEEHHAr0 OTHOIIEHIA,
MOEOWIIATOCA Ha npuHATOR cochioMs Juaso BA cebd oTpuOa-
TeJpHOM 0043anBOCTH He MBmaTe NpoTHSAOH CTOPOHB XOZUTH
mo ero yuacrky. Cs gpyroit cropossr, Mel Buxbau, 90 o0BeRTAMH
HE TOJBEO OOABATEIHCTBEHHNXB, HO W BEUIHHXD NPABDL Ha pPALY
Ch OpexMeraM# BRBMHATO Mipa MOLYyTH CIAYERHTH TAKEE JIOJH.

4) B uems ame mocab Bcero crasaHHArO CcaBayers ycmo-
TpETE HCTHHHOE pasiAYie MeEAY BEIHEMH H 00433TE1bCTBEH-
HEIMH TLPABAMH?

[logxoxa ®b paspbmenio 9Toro BOOpOCA, MH INpERIE BCETO
BOJEHH OOMHAHTH, 9T0 BCH 00A3aTeIbCTBEHHHA OTHOMIEHIA CYTH
OTHOLIEH1A CJI0KHKH, cjlarajpmisca He Menbe ubM® u3H ABYXB
BCTPBYBKXD OTHOmEBil, KOTOPEHA BB CBOK OYepelb COCTOATS
H3% KOPEHHHXD X BCOOMOTATEILHHXB OTHOWIEHIH, B3® mpaBoModii
¥ nputasapiii. PascmoTpums orpbarso Tk u Apyria.

a) Uto kacaercs npemge BCero BCTPLUHHXT KOpeHHbIZE OT-
HOUIEeH1¥#, T0 OHM caMu 1o cedb MOryrs OHTH IOCTPOEHE MO
gBoAKOMY THOY. Bo-1-X'b, BO3SMOMKHO, YTO EamI0e u3s BCTphu-
HUXP KOPEHHHXB® OTHOWIEHlH, caaradch U3b H3BBCTHHXD AETOBE
posybiterein Ha mogaemanrit o0BEETH, BB COOTBETCTBEHHOM CTe-
MeHH OTPAHHYUBAETH UPABO PACHOPAMEHIA NPOTUBHOH CTOPOLLL
OTHOCHTEABHO 3TOr0 O0BEKTa HE TOALEO MO OTHOMICHIIO R'B JAaH-
HOMY JHLY, HO ¥ IO OTHOINEBI Kb TPETBUMB JIHLAME, KaKb
MH 5T0 BHaOIIOJAEM® HAIp. B OTHOIIEHIAX'® MemRJIy COOCTBEH-
HEEOMS H Y3YQPPYKETYapOMB, MeHKIy COOCTBEHHHKOMB H KDEXHTO-
poM® 1m0 3aI0Ty, @ T. K., ¥ T, X.: TAKD, HAOD., COOCTBEHHHET
umbBid, -OTHOCHTEIbHO EOTOPAr0 YCTAHOBIEHO INPABO Y3YPPyETa
BB NOAB3Y APYLOro JEOa, OTYyHEAAd 310 uMBHie, mepeHOCHTD Ha
TpersAro npiodpbrareis mpaBo coGcTBeHBOCTE €O BCBME ThMu
OTpaHHYEHiAMHA, BHTEKAOIEMA H35 BCTpbuHaro mpasa ysydpyxra,
KEOTOPHMB OHB NOLYMHAICA CaMB: APYLUMH c.I0BaMH, 00BEMB, CO-
Jep®&aHie mpaBa y3yPPYETA OB MOZOOHATO OTYyEIEHiA He Tep-
OUTH HEEAEOr0 yMaleHla, B® TakuX: cIyvasX® MH IOBODHME O



— 166 —

BCTPBUHEIXE GewHbizrs TmpaBaxb. Bo-2-XB, BO3MOKEO, 9T0 JAHHOE
ROPEHHOE OTHOUIenie OrpaHunyuBaers cylserra Bcrphumaro orHO-
menif TOJABEO inter partes, 1o OTHOMIEHIK IPYI'B EB APYLY, HO
HE [0 OTHOMIEHIK Kb TPETBUM'B JIUIAMB, KakB MH 970 HA0I0-
1aeMB, HAND., B PaMb BB OTHOIIEHIAX® MEHRIY COOCTBEHHHROMD
M HAOHMATE.eMD MIH APEHJIATOPOMSB, @ T. X.. Takb, HaOp., €00-
CTBERHHED, CJaBiiiit cBoe umbHie B® apeHiBOC COJepiiaHie, B
ciyusab oruympgenis Taroro MMBHIA BE TpeThM PYEH, IEPEHOCHTD
Ba HOBaro mpiodpbrarers mpaso coOcTseHROCTH Ha umbpie Gesn
orpannuenifi, BHTEKAOUIHXD 13T €r0 OTHOWICHIA KB APEHAATODY,
u pnocabpuiit camb mo cedd unkarmMM NpaBaM@ OO0 OTHOMCHIIO
KB 3TOMY BOBOMy uplodpbraremio He moapsyercd. Takoro poaa
OTHOIIER1A, He OrPAHMIMBAION[IA TpaBa PACHOPMReHld NPOTUBHOMH
croponl (cydserra Berpbumaro orHomenia), MK Ha3HBACMT 004-
3AMEILCBEHHUMI TIPABAMH.

ITraxs, obAzamelnemeennsil Rpasa oa RPOMUCOROLONCHOCTHD
GOWHVIMS NPABAMS CYMD MUKIA APABL, KOMOPUA HOPMAIHO HE
APAHUNUBAIOME  CO0600V  PACHOPANCCHIA  CYOZERMA  BCMPIUHALO
(EODEHHOTO) OMHOULEHIL MO OMMOULEHIN K3 MPEMBUME  MUNAMZ,
H LOTOPHA [OATOMY MOCYTH OHTH UPERpPANIEHN BA OCHOBAHIA
OJHOCTOPOHHALO AKTA OTYYAACHIA, COBEPINEHHANO CYOBEETOM®D
BCTPBYRATO OTHOMEHIA CB TPETBUMB JHLIOMB, Ch COXPaHEHIEMD
114 TOTepUBBIMArO JIMNA JUIIB HCEA 00h YOHTEAXD TPOTIED
HEHOCPECTBENNAr0 KOHTPAreHTa.

b) Odpamadcs sacaMb Eb BCTPLYNLIME 6CROMOLAMEIUHDIMS
0THOIEUiAMB, BeoOX0juMO 3aMBTATH, YTO OHM, KAKb ME 3HAEMT,
BOSHHEAIOTH BTG CIyUaB RAPYMeEHIA WIA OUNACHOCTH HBapyIieHid
COOTBBTCTBeHHMXD mpasomouiit. IIpa 3ToMP HOBOA® KB KOHQINE-
TAMB MOTYTT MOJATh HAM CAMU CMOPOHbL, T.-e. CYOBERTH npHu3-
HAHHHXD BCTPBUOEXT OTHOmMeRiH, BCTpBYBHIX® TPaB®s HA JaH-
HH# 00BeKTH (BAID COOCTBEEHHKEE WO OTHOMEHI BB y3VPpyk-
TYapy UJE APEHJATOPY, W HAOGOPOTH), WM MPEMLU AUUQ, TIO-
crbrmia BB cBOWO Ouepegh Iu0O HenocyedcmsenHo (Kak®, HAMP.,
IMI0, MOXUTHBIIEE Bemb Y Y3y(pYETyapa HJIn apeHiaToOpa, HIH
YHAYTORUBIICE H.IH HOBDeJUBIIEE ee, H T. J.), JAH00 KOCEEHHO,
(RaE®, HAND , 1410, NOJYYHBIIEE CHOPEHH 00BLEKTH 0TH HEmocpes-
CTBEHHAT0 IOXHTHUTEIA, HJIH O0OTaATHBUIEECA YpPesh HOCPELCTBO
TPETHArO JAHIA 33 CYeTh moTepmbainaro).
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Bosrnraomid Bb ¢BAsE €b ATEME uputasamis (00s uCmOI-
HeHiH, 0 BO3BparTb HIH BOSCTAHOBIEHIH NPERHALO IOJOREHIA
Bemnelf, 0 BO3wBmeniy yOmRTEOBB, 00F yudarh mrpada), opH
HOPMAJBHBIX'E YCJOBIAXBD COUNPOBOAIAIOTCA HOJHOMOYieMB o00pa-
IeHld BB CYID BB MOPAZKE mpejpbaBlenis I'paikjaHCEAr0 HACHA,
cojep:Rapie KOTOPAr0 COCTaBIfETE: BOCHpOHSBeleHie cooTebr-
creyromaro npuarasania. IIpm sroms Bosmomuer 15 roMOnHANiH:
BO-1-X'B, BOBMOMKHO, UTO0 JAHHOE KOPEHHOL OMHOUEHIE RPUHUU-
niawno 1) oxpamaemca npomuss 6cwas w KANCOWO, KINO Obl N
HAPYUWUAZ €10, CYOZENMET AU GCIMPIUHAL) NPACR UAU KAKOE - Hil-
0yov mpemve A0, % 65 ueMs Obl MU SHPUABUINCL HAPYULEHIE
(85 saBlaybmin am BempH, HEDOCPENCTBEHNO WIH YPesh HOCpeI-
CTBO JPYrHX® JAUIG, BH LOBPERIEBIN IH HIU VORYTOEKEHIN JaH-
IO BCMH, BD BO3BENEHIH I'POSAMWNSD ONACHOCTHIO COOPYHmemit,
Bb TalHOMD BO3BEJCHIM BL Hpeibiaxd d4ymOro yyacTea Karofi-
nulyxp moCTpofikH, W T. X, U T. f,), Pa3b ToAbko HMBOTCA Ha-
JU10 00miA YCJIOBIA BOBUAKHOBEHIA NpPHTA3amiil Boodme u coe-
IiaJbHEA 114 BOSHHKHOBEHiA JaWBAr0 THHA NpPUTAAHifi (Hamp.,
BEHAMEALiN, actio legis Aquiliae, interdictum quod vi aut clam,
cautio damni infecti, interdicta possessoria w 7. 1. u 1. 1).
CoorpBTeTRYI0MiA OTHOINEHIA MW MMEHYEMT BeIHEIMH NPABAME.
WUraxs, BemHHA mpaBa C¢® 3Toff TourH 3pBEIA CyTH npasa, Eo-
TOPHIA NOJB3YIOTCA CAMOCTOATEJIBbROM CyzeOHOH saniuToil BB Ca-
MHXP MNIAPOKHXD mpeibiaxs, B0oOOmE IONYCKAEMHXD JIAHHOH
YacTHONPABHOK cucreMoit. Bo-2-XT, BO3MOMRHO, 4T0 Oanmoe %0~
PEHMOE OMHOWENIE NPUHUUNIAAVHO OLDPAHAEMCHE MOIVKO NPOMUGH
ONPEITOACHHITS KAMEOPLd AUYE, EPYID KOTOPHXD MOKETH GHTH
Goxbe mim membe muporil ), u MOABKO NP HAAUNHOCMU OnPeE-
OMAEHHBILS MUN0ES HAPYULEHid; TaE®, HAND., ¢Bb TOYkH 3pbaia
PEMCEAr0 IpaBa CAMOCTOATEJNLHOH IOCCECCOPHOM BAMHTOM IMOMb-

) T.-e. MOCROJIBKY He YCTAHOBIGHE CHENialbUEA H3TATIA, KaKB, HAND, BL
puMcEOME npaph BB OTHOIIEHIH NoccecCopHOll SamnTH BEKOTOPRXD pPearbHEIXE
CepBHTYTORG, BH IePMAHCEOME NpaBb—BB CBASH Ch YCTAHOBICHIEMD NPHBIHNL
Hand wahre Hand.

#) Ilo o6meMY DpaBHIY OHB OrPABHYIBAETCA IHUAMH, HCHOCPLOCIMBEHNO
HAPYVUIHBUIEAMHE JAHHOE KOPEHHOE OTHOIeHie, H IJmbs Bbh BUA mexmwgenis
(xak®, Bamp., actio Pauliana, actio quod metus causa, actiones noxales), npu-
TA3aHie MOmerT ORTL NPelBABIENO H IPOTHBB ONpelbleHH XS TPETLIXT AR,
KOCEEHHO BADYMIMBLIMXL 3TO OTHOINEHIE,
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sylotrcd 10 o0meMmy npaBuay Toapko (mpe3yMTHBHEE) 00aaiaTend
BEIHEXF IPA®BB; OHH OJHW MOIYTH INpeisaABAATs actio finium
regundorum, actio aquae pluviae arcendae; pame actio legis
Aquiliae mpwRIUTIAIEEO HE pPACOpOCTPABANACH HA JAOG, Hybio-
MuXb JAMb 0043aTEIbCTBEHHOE IIPABO HA TOBPEEJEHHYI HIH
VAAYTOREHHY0 Bems '). Bb TARWXD CIYIAAXE MH FOBOPHMS 00
00A3aTeIJbCTBERAEXD NpaBaxs. MT1ars, 0043aTe IbCTBERHNA MpaBa
¢h 3TOf TOYRE 3pBHIA CYTH Npapa, KOTOPWA MOJBSYIOTCA CAMO-
croaTerpHON cyzebHo#t samuTO#f aAmB BH M3RBCTHHXE, Orpanu-
9eHHNXTE npeibaaxs, ® BB YACTHOCTH, .JMHIIE NPOTHBD Ompexb-
TeHHHXD JAILE.

Kopoue, €5 yxasanmou ,mouxu 3pRHIA pasauiie MEHCOY 6euy-
HOMU U 00A3AMEIVCMBEHHBIMU  NPAGAMYU  CEOOUMCA K3 PASAUULIO
g5 obmeMm camocmoamesvmon cydebuon sawyumsl TXs W IPYLAXE.

Wrags, Mu Opuman k6 cabiyiomeMy BaBoxy. Pasinyie Memay
BEMHHMH M 0043aTEIBCTBEHHLIMH TPABAMH CBOIUTCA ET JABYME
NYHETAME: BO-1-XB, &G pasanyio Bb 00beM’t mpasa pacnopamenia
TAHHHME 00BEETOME €O CTOPOHH cyOBerTa BeTpbumaro (¢ ToYEHM
spbBis JAaRAAr0 JIPNA) KOPEHHOrO0 OTHOWERid OTHOCHTEJHHO
TPEThHXD JHIDB, ¥ BO-2-XB, Kb pasimuio BB 00BeMb camocrof-
TeAbHOH Ccyze0unoil 3amuTH CyOBEKTOBD MOJJIeARAMEXE OTHOMWERIH.

O6a oTn momemta wmMbiOTE camm mo ce0B oTHOCHTEIBHKIH
xapakreps. (TCOa BHTEEAETH, YTO pPHMCEOE pasrpaHAYeHie
BeMHEIXS W 00A3aTeIbCTBEHBLIXF NPABH Be ABIAETCA HEOPEIOX-
HHMB. HanpoTWBh, COBPEMERBHA NPABOBHA CHCTEMH 0GHADYKH-
BAIOTH TEHJEHNII0 CMACYATE ero. ITa TEHICHNIA CRA3WBAETCH
yi&e Bb COBPEMEHROMT PHMCKOMD NpaBB BB pacimIHpeBin Bia-
rBapueck0f 3aUIUTE X BE pACIIHPEHiM paMOE® T. H. obligationes
ex- delicto B» mampasaenrin, roropoe depubyprs dopuyaupyers
CrosaMm: nﬂﬁ[ﬂ,HM’L npasaIoM®E LIA ISIHETHHXD HCEOBD ABIACTCI
T0, 9T0 BCARiH morepwhemift wmbers npaso mcka“ 2).

Eme pbsue Ta me Tepaennia npoAsigeTca Bh OrPaANHYEHIAXS,
EOTOPHMB BB COBPEMEHHHXP NPABOBHXB CACTEMAXD IOJABEPraloTCa
T. H. BeNHEE ¥CKY. Baamailimiil anargss 9THXP ABIedidl BHXOJATD,
0JB3EO0, 33 mperbin HacroAmedl Hamedl 3ajavm.

R Tt

1 O posrurmel BL CBA3N CH 3THME b
Pandekten, . II, § 131, up. 15, Barogs/B
%) Dernburg, mamdekter—r: Ly
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