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Wann ist das Wahlrecht klar genug?

Yannik Breuer, Jannik Klein

Wann ist das Wanlrecht klar genug?

doi: 10.17176/20230420-084530-0

Am gestrigen Dienstag verhandelte der Zweite Senat des
BVerfG iiber die , kleine“ Wahlrechtsreform von 2020. Die
miindliche Verhandlung wirft grofse Schatten voraus, weil
mit einer grundlegenden Aussage zur Normenklarheit im
Wahlrecht zu rechnen ist: Was muss der Wahler vom
Wahlrecht verstehen? Allein das Grundgeriist der Wahl
oder detaillierte Kenntnisse, wie genau ein Mandat ent-
steht und verrechnet wird? Gleicht das Wahlrecht bald
nur noch einer mathematischen Formelsammlung? Das
Urteil darf mit Spannung erwartet werden.

Weaweisende Entscheidung auch fr das neue Wanl-
recht

Gegenstand des Verfahrens war die Anderung des Bun-
deswahlgesetzes 2020. Mit dieser wurde insbesondere das
Sitzzuteilungsverfahren fiir die Wahlen zum Deutschen
Bundestag insofern neu geregelt, als bis zu drei Uber-
hangmandate unausgeglichen bleiben und Direktmanda-
te mit Listenmandaten in einem gewissen Umfang lan-
dertibergreifend verrechnet werden.! Die Abgeordneten
der damaligen Opposition aus Griinen, Linken und FDP
stimmten gegen den von der Grofden Koalition einge-
brachten Gesetzentwurf und strengten darauthin ein Ver-
fahren der abstrakten Normenkontrolle beim BVerfG an.
Nachdem der Zweite Senat des BVerfG den Antrag auf Er-
lass einer einstweiligen Anordnung mit Beschluss vom
20. Juli 2021 abgelehnt hatte,2 verhandelte er am 18.
April 2023 in der Hauptsache.

Schon die vorab vertffentlichte Gliederung iiber-
raschte mit umfanglichen Stichworten zu einem wahl-
rechtlichen Gebot der Normenklarheit sowie einem bis-
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her unbekannten Grundsatz der zeitlichen Stabilitat des
Wahlrechts. Die sechsstiindige miindliche Verhandlung
bot nicht nur — wie Berichterstatter Peter Miiller formu-
lierte - ,,schwere Kost“, sondern erweckte zugleich Span-
nung wie Vorfreude auf die wahrscheinlich anstehende
miindliche Verhandlung zur ,grofRen“ Wahlrechtsreform
desJahres 2023.3 Denn auch wenn das aktuelle Verfahren
auf den ersten Blick irrelevant zu sein scheint, weil die re-
gierende Ampel-Koalition mit der ,,groRen“ Wahlrechts-
reform die Regelungen der ,kleinen® iiberholt hat: auf
den zweiten Blick konnte Karlsruhe mit dem Urteil Maf3-
stibe setzen, die auch auf die vor kurzem vom Bundes-
tag beschlossene ,,grofRe“ Wahlrechtsreform Anwendung
finden. Und falls diese in Karlsruhe scheitert, konnte die
,kleine® Wahlrechtsreform doch noch durch die Hinter-
tiire — zumindest vorerst — zum Zuge kommen.

Antragsteller wechseln die Seiten

Nachdem Griine und FDP das Verfahren der abstrakten
Normenkontrolle am 1. Februar 2021 gemeinsam mit der
Linken initiiert hatten, haben beide mittlerweile ihre Op-
positionsrolle gegen die Regierungsrolle getauscht und
gemeinsam mit der SPD am 17. Marz 2023 die ,grofie”
Wahlrechtsreform im Bundestag beschlossen. Aus die-
sem Grunde haben jedenfalls Griine und FDP kein Inter-
esse mehr, das Normenkontrollverfahren weiter zu ver-
folgen. Einen diesbeziiglichen Antrag auf Anordnung des
Ruhens des Verfahrens vom 13. Marz 2023 hat das BVerfG
jedoch mit Beschluss vom 22. Marz 2023 abgelehnt. Zu
Recht hat der Zweite Senat darauf verwiesen, dass we-
gen des auf der Grundlage dieses Wahlrechts gewahlten

1Fl'jrlfundzwanzigstes Gesetz zur Anderung des Bundeswahlgesetzes vom 14. November 2020 (BGBI1 1 S. 2396).

2BVerfGE 159, 40.

3Nachdem das Gesetz zur Anderung des Bundeswahlgesetzes (BT-Drs. 20/5370, 20/6015) am 17. Mérz 2023 vom Bundestag be-
schlossen wurde (BT-Plenarprotokoll 20/92, 11050), soll es wahrscheinlich am 12. Mai 2023 im Bundesrat beraten und beschlossen
sowie im Anschluss voraussichtlich im Juni vom Bundesprasidenten ausgefertigt werden (s. dazu Der Spiegel v. 04.04.2023). So-
wohl die CDU/CSU-Fraktion im Deutschen Bundestag als auch die Bayerische Staatsregierung haben angekiindigt, danach ein
Verfahren der abstrakten Normenkontrolle beim BVerfG einzuleiten.

4Dazu va. Michl/Mittrop, Verfassungsblog v. 13.03.2023; Volkmann, Verfassungsblog v. 15.03.2023; Grzeszick, Verfassungs-

blog v. 15.03.2023 und NVwZ 2023, 286.
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20. Deutschen Bundestages, einer moglichen Wiederho-
lung seiner Wahl in Teilen des Landes Berlin und des be-
reits fortgeschrittenen Verfahrensstadiums ein offentli-
ches Interesse an einer Fortfiihrung des objektiven Ver-

fahrens der abstrakten Normenkontrolle bestehe.5

Gebot der Normenklarheit im Wahlrecht?

Ausfiihrlich ging es im ersten Teil der Verhandlung um
die Bestimmtheit und Klarheit der angegriffenen Rege-
lungen. Bereits in der Eilentscheidung fiihrte das BVerfG
- nach dem allgemeinen Verweis auf das aus dem Rechts-
staatsprinzip folgende Gebot hinreichender Bestimmt-
heit — zu dem hinreichenden Grad an Bestimmtheit im
Bereich wahlrechtlicher Vorschriften aus: Normativ han-
ge das Bestimmtheitsgebot im Wahlrecht sowohl mit dem
Demokratieprinzip als auch mit dem Grundsatz der Un-
mittelbarkeit der Wahl zusammen.® Aus diesen Uberle-
gungen folgt fiir das BVerfG die Frage, ob es ein eigen-
stindiges Gebot der Normenklarheit im Wahlrecht gebe.
Dessen Abgrenzung zum Bestimmtheitsgebot, Inhalt und
Grenzen sowie der Gestaltungsspielraum des Gesetzge-
bers wurden in der Folge diskutiert.

Dabei spielte vielfach die Perspektive des Normadres-
saten eine Rolle. Zunachst differenzierte der Senat zwi-
schen dem Normanwender — mit Blick auf die Bestimmt-
heit — und dem normunterworfenen Wahler — mit Blick
auf die Normenklarheit. In Bezug auf den normunter-
worfenen Wihler wiederum wurde der Informationsgrad
als Kriterium ventiliert: der durchschnittlich politisch in-
teressierte, der sich mit der Materie vertieft beschiftig-
te oder der sogar fachkundig beratene Biirger. Hinsicht-
lich der normanwendenden Verwaltung wurde problema-
tisiert, ob nicht geradezu ein ,Herrschaftswissen“ vor-
ausgesetzt werde.

Auf den Fall bezogen scheint das BVerfG wohl zu kei-
ner Verletzung des Bestimmtheitsgebots zu tendieren.
Insofern diirfte sich die Auslegung der Eilentscheidung
bestdtigen, als bis zu drei ,,Quasi-Uberhangmandate® aus
der ersten Verteilung im Rahmen der Sitzzahlerh6hung
nicht auszugleichen sind.” Die von Sophie Schonberger
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(Bevollmachtigte der Antragssteller) vorgebrachten un-
terschiedlichen Lesarten der Formulierung ,bis zu ei-
ner Zahl von drei unberiicksichtigt® (insgesamt, pro Land
oder pro Partei) in § 6 V4 BWahlG iiberzeugen den Zwei-
ten Senat offenbar eher nicht davon, dass insofern ein
Mangel an Bestimmtheit vorliege.

Mit Blick auf die Normenklarheit ldsst sich aus der
miindlichen Verhandlung eine Tendenz ablesen. Denn
auffillig ist, welchen Umfang das BVerfG der Diskussi-
on zu einem eigenstandigen Gebot der Normenklarheit
im Wahlrecht einrdumt. Schon in der Vergangenheit wies
das BVerfG den Gesetzgeber auf die ,,im Wahlrecht in be-
sonderem Mafie gebotene Rechtsklarheit“® hin und reg-
te an, ,das fiir den Wahler kaum noch nachzuvollzie-
hende Regelungsgeflecht der Berechnung der Sitzzutei-
lung im Deutschen Bundestag auf eine neue, normenkla-
re und verstindliche Grundlage zu stellen“? Sowohl den
Hinweis als auch die Anregung griff der Zweite Senat in
der Eilentscheidung auf.10 Er fiihrte dazu aus, dass ,der
Komplexitidtsgrad der Vorschrift weiter gesteigert wurde®
und insofern in der Hauptsache zu priifen sei, ob diese
»den verfassungsrechtlichen Anforderungen an eine nor-
menklare und verstiandliche Grundlage fiir die Berech-

nung der Sitzzuteilung® geniige.1 1

Wann ist der ,Kipppunkt“ erreicht?

Mehrfach fragte der Zweite Senat nach einem mogli-
chen ,Kipppunkt“ zwischen der notwendigen Komple-
xitdt wahlrechtlicher Normen und deren Verstédndlich-
keit, der zu einer Verfassungswidrigkeit fiihren konnte.
Der Sachverstindige Martin Morlok beschrieb das Span-
nungsverhiltnis anschaulich: ,Komplexitdt kostet Klar-
heit“. Keiner der Verfahrensbeteiligten sah sich in der
Lage, den dogmatisch (noch) nicht austarierten ,Kipp-
punkt“ zu bestimmen. Wenn sich die Tendenz bestitigt,
dass das BVerfG von besonderen Anforderungen des Ge-
bots der Normenklarheit im Wahlrecht ausgeht, diirfte
sich der Zweite Senat in seinem Urteil umfassend da-
mit beschéaftigen, wie das Gebot dogmatisch verortet wird
und wann ein Kipppunkt erreicht ist. Denn bei den Gren-

5BVerfG, Beschluss des Zweiten Senats vom 22. Marz 2023, Az. 2 BvF 1/21, Rn. 10-13.

OBVerfGE 159, 40 (69 Rn. 83).

TBVerfGE 159, 40 (70 Rn. 85).

8BVerfGE 79, 161 (168).

IBVerfGE 121, 266 (316); 122, 304 (311).
10BverfGE 159, 40 (76 Rn. 99).
1 pverfGE 159, 40 (77 Rn. 100).
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zen stellt sich tatsdchlich die Frage: Muss der einzel-
ne Wihler wirklich das Sitzzuteilungsverfahren in allen
Details verstehen oder reicht die Kenntnis iiber dessen
Grundaussagen aus?

Zudem wird sich das BVerfG zum Gestaltungsspiel-
raum des Gesetzgebers ebenso zu verhalten haben wie zu
(k)einem der Verwaltung: Wie weit reicht die vom BVerfG
betonte Wahlfreiheit des Wahlsystems? Oder beschrankt
sie sich nur auf eine Wahlrechtsfreiheit? Zur Systemati-
sierung des Wahlrechts wurde eine Aufteilung in einen
LAllgemeinen Teil“ (mit z.B. Legaldefinitionen, Grund-
aussagen fiir den Wahler) und einen ,Besonderen Teil
(mit z.B. detaillierten Berechnungsregeln) erwogen. Die
komplexen mathematischen Beschreibungen durch For-
meln zumindest zu ergidnzen, wurde letztlich von nie-
mandem empfohlen, illustriert aber die Offenheit, mit der
sich das Gericht den in der Verhandlung stellenden Fra-
gen gewidmet hat.

Recntfertigung des Eingriffs in die Wanlgleichneit und
Chancengleichheit der Parteien

Im zweiten Verhandlungsteil stand die Gleichheit der
Wahl und die Chancengleichheit der Parteien im Mit-
telpunkt. Nicht ausgeglichene Uberhangmandate greifen
sowohl in die Erfolgswertgleichheit als auch in die Chan-
cengleichheit der Parteien ein; diese unbestrittene Fest-
stellung hat das BVerfG schon in der Eilentscheidung ge-
troffen. 2 Fraglich ist allein, inwieweit der Eingriff durch
die mit der Wahl verfolgten Ziele gerechtfertigt werden
kann. Die Zielsetzung der personalisierten Verhaltnis-
wahl ist dazu grundsitzlich hinreichend gewichtig. Pro-
blematisch konnte indes die Erforderlichkeit sein, weil
als milderes Mittel der Ausgleich aller Uberhangmanda-
te in Betracht kdme. Insofern wire als weiteres gleich-
wertiges Verfassungsgut die ,,Erhaltung der Funktionsfa-
higkeit des Deutschen Bundestages® denkbar.!3 Dieses
Argument liegt auch der ,grofSen” Wahlrechtsreform zu-
grunde, wurde in der jetzigen miindlichen Verhandlung
allerdings nicht weiter thematisiert. Vielmehr drehte sich
die Diskussion um die Auslegung der Norm in Bezug auf

12BverfGE 159, 40 (73 Rn. 93).
13BverfGE 159, 40 (75 Rn. 96).
14pverfGE 159, 40 (77 Rn. 100).
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die ausgleichslosen Uberhangmandate, die verschiede-
nen Bezugsgrofien sowie die Moglichkeit des negativen
Stimmgewichts.

Grundsatz der zeitlichen Stabilitat des Wahlrechts?

In der Eilentscheidung wurde der zeitliche Aspekt des
Wahlrechts nur am Rande erwéahnt, weil er angesichts der
ndheren Priifung im Hauptsacheverfahren dahinstehen
konnte.!4 Eine nihere Priifung in der miindlichen Ver-
handlung wurde unter dem Gliederungspunkt des Grund-
satzes der zeitlichen Stabilitdat des Wahlrechts angekiin-
digt. In der Einleitung ging Vizeprisidentin Doris Konig
noch relativ umfassend auf diesen Aspekt ein, indem sie
den Grundsatz der zeitlichen Stabilitdt des Wahlrechts
zwar als ,sibyllinisch® bezeichnete, aber immerhin auf
die Moglichkeit verwies, das volkerrechtliche Soft Law
der Venedig-Kommission konnte zu einem ungeschriebe-
nen Grundsatz der Verfassung fijhren.!® In der Verhand-
lung verlief die Diskussion jedoch relativ kurz und iiberra-
schend ohne Nachfragen des Senats. Die Bevollméchtig-
ten verneinten im Ergebnis einen verfassungsrechtlichen
Grundsatz, lediglich Heinrich Lang (Bevollméachtigter der
Bundesregierung) deutete ein verfassungsstaatliches Di-
stanzgebot an, weil das Wahlrecht nah an einer Sache in
eigener Entscheidung sei.

Neben der Perspektive, dass bei der Anwendung des
Wabhlrechts auf die kommende Wahl zum Deutschen Bun-
destag ein ausreichender zeitlicher Vorlauf gewahrt sein
muss, damit sich die Parteien auf die moglichen An-
derungen einstellen konnen, ldsst sich jedoch auch ein
anderer Blickwinkel einnehmen, der freilich weder in
der miindlichen Verhandlung noch dariiber hinaus bis-
her thematisiert wurde. Zeitliche Stabilitdt konnte auch
in dem Sinne verstanden werden, dass ein iiber Jahrzehn-
te gefestigtes Wahlrecht — trotz Art. 38 III GG - vom ein-
fachen Gesetzgeber nicht ohne Weiteres, sondern nur mit
tragfahigen Griinden mafSgeblich gedndert werden darf.
Denn andernfalls konnte der einfache Gesetzgeber — auch
bei Beachtung der Wahlrechtsgrundsitze des Art. 38 I 1
GG - das Wahlrecht zu seinem politischen Vorteil aus-

15Nach Ziffer 63 des Verhaltenskodex fiir Wahlen der Venedig-Kommission des Europarats ist die , Stabilitdt des Rechts [...] ein
wichtiges Element fiir die Glaubwiirdigkeit des Wahlprozesses und selbst von wesentlicher Bedeutung fiir die Konsolidierung der
Demokratie“. Dazu auch Schorkopf, Verfassungsblog v. 24.03.2023, zur Wahlrechtsianderung mit einfacher Mehrheit und Forde-
rung konstitutioneller Moral Volkmann, Verfassungsblog v. 16.01.2023).
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richten.

Chaotische* Rechtsfolgen und ein Ausblick

Zum Schluss wurden noch kurz die Rechtsfolgen eines
erfolgreichen Verfahrens angesprochen. Wahrend Sophie
Schonberger von der Nichtigkeit der Regelungen ausgeht,
weitere Folgen aber erst in einem Wahlpriifungsverfah-
ren erwartet, sehen Bernd Grzeszick (Bevollmichtigter
des Bundestages) und ihm zustimmend Heinrich Lang er-
hebliche Probleme auch schon in diesem Verfahren. Denn
eine Nichtigkeit wiirde insbesondere Auswirkungen auf
das anwendbare Wahlrecht fiir die im Raum stehende
Teil-Wiederholungswahl im Land Berlin!© haben. Inso-
fern konnte - entsprechend dem ,,Chaos-Argument” - ei-
ne Situation entstehen, die noch verfassungsferner wa-
re als der aktuelle Zustand, sodass nur eine Unvereinbar-

Yannik Breuer, Jannik Klein

keitserklairung anzunehmen wire.

Zwar schloss Vizeprasidentin Doris Konig die miind-
liche Verhandlung mit den Worten, der Senat werde ,,in-
tensiv nachdenken®. Gleichwohl diirfte mit einer Ent-
scheidung noch im Spatsommer dieses Jahres zu rechnen
sein, weil Berichterstatter Peter Miiller Ende September
als Richter ausscheidet. Die Tendenz des Zweiten Senats,
ein Gebot der Normenklarheit im Wahlrecht dogmatisch
zu entwickeln, 1dsst Grundlegendes erwarten und diirfte
sich auch auf die ,,grofRe” Wahlrechtsreform auswirken.
Denn ob dem durchschnittlichen Wahler klar und ver-
stindlich ist, dass es mit der Erststimme keine direkt
gewihlten Abgeordneten mehr gibt, sondern nur noch -
bei hinreichender Zweitstimmendeckung — vorrangig zu
beriicksichtigende Wahlkreisbewerber, diirfte jedenfalls
nicht von vornherein offensichtlich sein.

16per Deutsche Bundestag hat die Beschlussempfehlung des Wahlpriifungsausschusses (BT-Drs. 20/4000) am 10. November
2022 angenommen (BT-Plenarprotokoll 20/66, 7672) und damit beschlossen, die Bundestagswahl vom 26. September 2021 in 431
Berliner Wahllokalen zu wiederholen. Gegen diesen Beschluss hat die CDU/CSU-Fraktion im Deutschen Bundestag jedoch Wahl-

priifungsbeschwerde vor dem BVerfG erhoben (Az. 2 BvC 4/23).

Yannik Breuer, Jannik Klein, VerfBlatt 2023, 581.




Diinnes Eis fiir die 5%-Sperrklausel

Leo Miiller

punnes Eis fur die 5%-Sperrklausel

doi: 10.17176/20230406-190218-0

Kaum war das Gesetz zur Anderung des Bundeswahlge-
setzes am 17. Marz beschlossen, wurden die ersten Stim-
men laut, die sich wahlweise der Verfassungswidrigkeit
oder der Verfassungskonformitidt des neuen Wahlrechts
iiberaus sicher zeigten. Wiahrend an der grundlegenden
Umstellung des Wahlsystems, das kiinftig den Verhaltnis-
wahlelementen Vorrang einrdumt, kaum ernsthafte ver-
fassungsrechtliche Bedenken bestehen, wird mit guten
Griinden Anstofs genommen am Wegfall der Grundman-
datsklausel — Lebensversicherung der CSU und Notna-
gel der Partei DIE LINKE. Plo6tzlich tritt ein bislang kaum
sichtbares Spannungsfeld zwischen Grundmandatsklau-
sel, 5%-Hiirde und der Integrationsfunktion von Wahlen
in regionaler Hinsicht zutage.

Integrationsfunktion der Wanl

Das Bundesverfassungsgericht hat der Wahl in der Ver-
gangenheit mehrfach den Charakter ,,eines Integrations-
vorgangs bei der politischen Willensbildung des Volkes*
beigemessen (zuletzt BVerfGE 154, 1/19 m.w.N.). Die ver-
schiedenen gesellschaftlichen Stromungen aufzugreifen
und ihnen im Parlament eine Stimme zu geben, darin
liegt das Anliegen und der Wert des Integrationscharak-
ters einer Wahl. Sie soll ,,Gravitationszentrum des demo-
kratischen Verfassungsstaates® (Dreier, in: Dreier, GG,
3. Aufl. 2015, Art. 20 (Demokratie) Rn. 94) sein und die
Fliehkrafte der Gesellschaft einfangen durch integrative
Reprasentation im Parlament. Mit anderen Worten: Al-
le sollen wissen, dass auch ihre Interessen im Parlament
vertreten sind. Selbst (und gerade) der aufgebrachte Mob
mit Mistgabeln und Fackeln.

Bei der Uberpriifung des Wahlrechts erkennt das Bun-
desverfassungsgericht wohl an, dass der Gesetzgeber im
Zuge der Ausgestaltung des Wahlrechts einen Ausgleich
verschiedener Belange zu schaffen hat. Dazu gehoren ne-
ben ,,dem Anliegen integrativer Repriasentanz®, also dem
integrativen Charakter der Wahl, die ,,Funktionsfahigkeit
des Parlaments® sowie ,die Gebote der Wahlrechtsgleich-
heit“ und ,,der Chancengleichheit der politischen Partei-

Deutschland

) X,
Q’%§.~

en“ (BVerfGE 95, 408/420). Seinen Priifungsmafistab be-
schrankt das Bundesverfassungsgericht auf die Kontroll-
iiberlegung, ob der Gesetzgeber bei der Ausgestaltung des
Wahlrechts den jeweils verfolgten Zweck verfolgen durf-
te, ob die Ausgestaltung in dieser Form zur Erreichung
des Ziels ungeeignet ist und ob es das Maf$ des Erfor-
derlichen zur Zielerreichung tiberschreitet (BVerfGE 95,
408/420). Lange Rede, kurzer Sinn: Es fiihrt eine Verhalt-
nismifdigkeitspriifung ohne echte Angemessenheitsprii-
fung durch.

9%o-Sperrklausel im Lichte der Verfassunaswirklichkeit

Das Bundesverfassungsgericht hat dem Gesetzgeber auf-
gegeben, sich bei der Ausgestaltung des Wahlrechts an
der ,politischen Wirklichkeit® zu orientieren (BVerfGE
120, 82/107; E 95, 408/418 f. m.w.N.). Damit ist nicht
gemeint, dass keine Anderungen am Wahlsystem vor-
genommen werden diirften, die Auswirkungen auf das
Wabhlergebnis haben. Im Gegenteil: Der Gesetzgeber kann
das Koordinatensystem des Wahlrechts auf den Kopf stel-
len, wenn er denn mochte. Er muss allerdings anerken-
nen, dass die politische Realitét ist wie sie ist und darf
sich nicht die Augen zuhalten, wahrend er neue Spiel-
regeln erfindet. Und zur gegenwartigen politischen Rea-
litat gehoren eben auch die Wahlergebnisse der letzten
Bundestagswahl aus dem Jahr 2021, bei der die CSU ins-
gesamt 5,2% der Stimmen und 45 Direktmandate erziel-
te, die Partei die Linke nur 4,9% der Stimmen holte, aber
immerhin drei Direktmandate erringen konnte. Nehmen
wir nun an, die absolute Zahl der CSU-Stimmen bliebe
gleich und die Wahlbeteiligung bundesweit stiege gleich-
zeitig spiirbar an — eine nicht vollig abwegige Vorstel-
lung. Die CSU wiirde unter die 5% rutschen, noch bevor
beim politischen Aschermittwoch die ndchste Mafs ge-
reicht wird. In der Konsequenz wiirden nicht einmal die-
jenigen Kandidatinnen und Kandidaten von CSU und DIE
LINKE mit relativen Erststimmenmehrheiten in ihren je-
weiligen Wahlkreisen in den Bundestag einziehen.

Ist die mit der Sperrklausel einhergehende Beschrin-
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kung der Erfolgswertgleichheit der Stimmen damit noch
gerechtfertigt? Der 2. Senat hat noch im Jahr 2017 in
Bezug auf die Verfassungskonformitiat der Sperrklausel
ausgefiihrt, diese sei zwar noch verfassungskonform. An-
ders konne die Bewertung aber ausfallen, ,wenn der
sperrklauselbedingte Ausfall an Stimmen einen Umfang
erreichte, der die Integrationsfunktion der Wahl (vgl.
BVerfGE 95, 408 [419] m.w.N.) beeintrichtigen wiirde.”
(BVerfGE 146, 327/355). Der Gesetzgeber hat also die
Funktion der Wahl als Vorgang der ,,Integration der poli-
tischen Krifte des gesamten Volkes® zu verstehen und si-
cherzustellen (BVerfGE 146, 327/355). Er moge versuchen
zu verhindern, dass sich ,gewichtige Anliegen im Volk*
nicht in der Volksvertretung wiederfinden (BVerfGE 146,
327/355).

Regionale Dimension der integrativen Funktion von
Wanlen

Politische Konfliktlinien verlaufen aber nicht immer re-
gional gleichméflig. Was fiir die Bayerin ein ,,gewichtiges
Anliegen® ist, muss noch lange keines fiir den Berliner
sein. So entspricht es beispielsweise auch der politischen
Praxis, dass Abgeordnete jedenfalls innerhalb der grofie-
ren Bundestagsfraktionen wiederum in Landesgruppen
organisiert sind. Daran wird deutlich, dass sich politische
Interessen auch innerhalb einer Fraktion regional glie-
dern lassen. Das ,,Gewicht” eines Anliegens kann sich da-
her auch aus dem Umstand ergeben, dass es in bestimm-
ten Regionen der Bundesrepublik mit Nachdruck verfolgt
wird (in diesem Sinne auch BVerfGE 6, 84/96). Entschei-
den sich Parteien dafiir, die Anliegen einer einzelnen Re-
gion zur politischen Agenda zu erheben, ist das ihr gutes
Recht aus Art. 21 Abs. 1 GG und zugleich Ausdruck ihrer
programmatischen Freiheit.

Wenn es Parteien in einzelnen Landern gelingt, regel-
mafdig Zweitstimmenergebnisse von iiber 10% zu erzie-
len, liegt darin ein Indiz fiir das Gewicht der verfolgten
Anliegen — jedenfalls in diesen Regionen. Erkennt man
an, dass Anliegen im Volk auch dann von Gewicht sein
konnen, wenn darin das Interesse einer bestimmten Regi-
on zum Ausdruck kommt, gesteht man dem integrativen
Charakter von Wahlen damit letztlich iiber die inhaltli-
che Dimension hinaus auch eine regionale Dimension zu.
So klingt auch in der einschldgigen Rechtsprechung des
Zweiten Senats wiederholt die ,effektive Integration“ des
Staatsvolks durch die Grundmandatsklausel an (BVerfGE
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95, 408/421; 96, 264/279).

Das zuvor beschriebene Phinomen ladsst sich in der
bundesrepublikanischen Realitdt besonders bei den zwei
eingangs erwidhnten Parteien — der CSU und der Partei
DIE LINKE - beobachten. So gelang es der CSU auch bei
der letzten Bundestagswahl, mit 31,7% der Zweitstimmen
als starkste Partei in Bayern aus der Wahl hervorzuge-
hen. DIE LINKE konnte in Berlin und Thiiringen jeweils
11,4%, in Mecklenburg-Vorpommern 11,1% der abgege-
benen Zweitstimmen auf sich vereinen. CSU und DIE LIN-
KE sind daher — nicht ausschliefSlich, aber eben auch -
als Parteien zu begreifen, durch die spezifische Interes-
sen einzelner Regionen Deutschlands aufgegriffen wer-
den. Dies gilt in besonderer Weise fiir die CSU, da sie
ausschliefSlich im Freistaat Bayern antritt. Aber auch DIE
LINKE darf man angesichts der bundesweit schwachen,
regional aber sehr starken Wahlergebnisse als Partei ver-
stehen, durch die Interessen einiger Lander besonders
deutlich artikuliert werden. Dies gilt dhnlich auch fiir die
AfD, die gegenwirtig allerdings nicht ernsthaft durch die
5%-Sperrhiirde bedroht ist.

Der Wahlrechtsgesetzgeber ist also gehalten, den ge-
wichtigen Anliegen dieser Regionen Rechnung zu tra-
gen, indem er den beiden Parteien — und dadurch mittel-
bar den betroffenen Regionen — keine Steine in den Weg
legt, sondern Regelungen schafft, die ihnen entgegen-
kommen. Zwar konnen die Wahlergebnisse und auch die
Anliegen der betreffenden Regionen schon bei der néch-
sten Wahl andere sein. Das Wahlrecht dndert der Gesetz-
geber aber vor dem Hintergrund der aktuellen politischen
Verhiltnisse und bewirkt damit jedenfalls keine Integra-
tion der genannten Regionen; er riskiert vielmehr ihre
Ausgrenzung.

Lielsetzung des Gesetzgebers

Nun gesteht das Bundesverfassungsgericht dem Gesetz-
geber aber zu, dass es im Grundsatz bei ihm liegt, die ver-
schiedenen Belange des Wahlrechts in einen Ausgleich
zu bringen (s.0.). Nur dann, wenn unzuléssige Ziele ver-
folgt werden, die Ausgestaltung zur Verfolgung der Zie-
le ungeeignet ist oder das Maf$ des Erforderlichen iiber-
schritten wird, greift das Gericht ein. Aber welches Ziel
hat der Gesetzgeber nun verfolgt, als er sich bei der Re-
form des Bundeswahlgesetzes auf den letzten Metern fiir
die Abschaffung der Grundmandatsklausel entschied? In
der Gesetzesbegriindung heifst es, die Beibehaltung der
Grundmandatsklausel stelle im gednderten Wahlsystem
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einen ,Systembruch® dar (BT-Drs. 20/6015, S. 12). Bei
der Wahl in den Wahlkreisen gehe es nunmehr um die
Besetzung der durch die Parteien mit den Zweitstim-
men errungenen Sitze und nicht mehr um eine Personen-
wahl (BT-Drs. 20/6015, S. 12). Demnach sei die Beibehal-
tung der Grundmandatsklausel verfassungsrechtlich nur
schwer zu rechtfertigen (BT-Drs. 20/6015, S. 12). Selbst
in der schriftlichen Stellungnahme der von den Koaliti-
onsfraktionen benannten Sachverstindigen, auf die das
neue Wahlsystem dem Grunde nach zuriickgeht, findet
dieses Argument allerdings keine Stiitze. Dort heifdt es
zur Beibehaltung der 5%-Sperrklausel im Wortlaut: ,,Ver-
fassungsrechtlich ist dieser Schritt unbestritten moglich,
aber ebenso klar nicht geboten. [...] Die Grundmandats-
klausel beizubehalten, ist fiir die Glaubwiirdigkeit des
Entwurfs [...] unabdingbar.” (Schriftliche Stellungnahme
v. Achenbach/Meinel/Mollers, S. 6).

Eine minimale systemische Abweichung vom Wahl-
system hitte die Beibehaltung der Grundmandatsklausel
dargestellt. Aber war die Grundmandatsklausel nicht ei-
gentlich schon immer ein Systembruch? Womoglich han-
delt es sich bei der Systemkonformitét gar nicht um das
tragende Argument. Und womoglich wurden die ,Risi-
ken und Nebenwirkungen® nicht nur billigend in Kauf ge-
nommen, sondern gerade beabsichtigt. Sollte etwa das
Motiv, sich der konkurrierenden Partei DIE LINKE zu
entledigen und bei dieser Gelegenheit auch die CSU ins
Schwitzen zu bringen, eine Rolle gespielt haben, sind dies
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gewiss keine Ziele, die der Gesetzgeber des Bundeswahl-
gesetzes legitimerweise verfolgen darf.

Fazit

Da die Grundmandatsklausel als heilsames Korrektiv der
Sperrklausel wirkte, diirfte unter ihr das Eis nun diinn
werden. Wie dick das Eis noch ist, ob es bricht und ob
die Sperrklausel dann ,baden geht“, wird der 2. Senat
wohl in Kiirze entscheiden. Dabei wird er sich auch zur
Grundmandatsklausel verhalten miissen. Ein Fremdkor-
per im Bundestagswahlrecht war die Grundmandats-
klausel schon immer und ihre Beibehaltung ist gewiss
nicht zwingend geboten. Verzichtet man aber auf sie,
muss der Gesetzgeber einen anderen Modus schaffen,
um die mit der 5%-Sperrklausel einhergehende Beein-
trachtigung der Erfolgswertgleichheit zu rechtfertigen
und die integrative Funktion der Wahl sicherzustellen.
Der Gesetzgeber konnte etwa Listenverbindungen vor-
sehen und es damit CDU und CSU anheimstellen, mit
einer Listenverbindung die Gefahr einer Unterschreitung
der 5%-Sperrklausel durch die CSU von vornherein aus-
zuschliefSen. Der Partei DIE LINKE wire damit freilich
nicht geholfen. Die vorzugswiirdige Alternative liegt dar-
in, die Sperrklausel auf 4% oder 3% abzusenken. Wire die
Funktions- und Arbeitsfahigkeit des Bundestags dadurch
gefdahrdet? Nicht wirklich.
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Klimakrise und Schuldenbremse
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Klimaschutz kostet Geld, viel Geld. Klimaneutralitat ist
ein grofSangelegtes Investitionsprogramm. Legt man die
konservativen Abschatzungen zu Grunde, die Boston
Consulting und Prognos schon vor einigen Jahren fiir den
Bundesverband der Deutschen Industrie erstellt haben,
sind in Deutschland jahrliche Investitionen von minde-
stens 75 Milliarden Euro notwendig, wenn bis 2050 Kli-
maneutralitit erreicht werden soll. Je ldnger die notwen-
digen Investitionen hinausgeschoben werden, desto ho-
here Kosten werden sie verursachen. Die 6ffentliche Hand
muss private Investitionen anreizen und selbst offentli-
che Investitionen titigen. Die Grundrechte und Art. 20a
GG verpflichten sie zu sofortigem Handeln. Das konnen
viele Lander und Kommunen aus ihren laufenden Ein-
nahmen nicht finanzieren. Die Aufnahme von Krediten
ist ihnen zwar durch die Schuldenbremse in Art. 109 Abs.
3 GG grundsatzlich verboten. Die Klimakrise erfiillt aber
die Voraussetzungen einer aufiergewohnlichen Notsitua-
tion, in der zur Sicherung der Handlungsfihigkeit des
Staates die Aufnahme von Krediten erlaubt ist. Von dieser
Moglichkeit wird jetzt auch im Berliner Koalitionsvertrag
Gebrauch gemacht.

Die Lander sind damit in einer viel schwierigeren Lage
als der Bund. Er darf nach Art. 115 Abs. 2 Satz 2 GG Kre-
dite in Hohe von 0,35 vom 100 im Verhaltnis zum nomi-
nalen Bruttoinlandsprodukt aufnehmen, 2022 etwa 13,5
Milliarden Euro. Wenn ihm das nicht reicht, kann er sich
durch eine Anderung des Grundgesetzes Handlungsspiel-
raum verschaffen. So hat er jiingst Art. 87a GG um einen
Abs. 1a erginzt, der es dem Bund erlaubt, ein Sonderver-
mogen fiir die Bundeswehr mit eigener Krediterméachti-
gung in Hohe von einmalig bis zu 100 Milliarden Euro
zur Starkung der Biindnis- und Verteidigungsfahigkeit zu
errichten. Der Ausweg der Verfassungsinderung ist den
Lindern versperrt, weil der Bund ihnen anders als sich
selbst in Art. 109 Abs. 3 GG ein vollstindiges Verbot der
Kreditaufnahme auferlegt hat. Die Ungleichbehandlung
der Lander im Vergleich zum Bund lisst sich dogmatisch
nicht erkldren. Sie beruht auf einer politischen Willens-
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entscheidung des Bundes.

Verfassungspflicht zum Klimaschutz

Ob die Lander den Finanzbedarf zur Krisenbekdmpfung
decken, steht nicht in ihrem politischen Ermessen. Viel-
mehr verpflichtet Art. 20a GG nach dem Klimabeschluss
des Bundesverfassungsgerichts vom 24. Marz 2021 Bund
und Lander zum Klimaschutz und insbesondere zur Her-
stellung von Klimaneutralitdt. Die Grundrechte schiitzen
als intertemporale Freiheitssicherung vor einer einsei-
tigen Verlagerung der durch Art. 20a GG aufgegebenen
Treibhausgasminderungslast in die Zukunft. Der Schutz-
auftrag der Verfassung schliefit die Notwendigkeit ein,
mit den natiirlichen Lebensgrundlagen so sorgsam um-
zugehen und sie der Nachwelt in solchem Zustand zu hin-
terlassen, dass nachfolgende Generationen diese nicht
nur um den Preis radikaler eigener Enthaltsamkeit weiter
bewahren konnten. Die Schonung kiinftiger Freiheit ver-
langt, den Ubergang zu Klimaneutralitit rechtzeitig ein-
zuleiten.

Praktische Konkordanz

Zwischen den grundrechtlichen Verpflichtungen und der
verfassungsrechtlichen Schuldenbremse muss praktische
Konkordanz hergestellt werden. Dafiir 1dsst die Sonderre-
gelung der Schuldenbremse fiir aufSergewohnliche Not-
situationen hinreichend Raum. Die Klimakrise, die ge-
genwartig durch den Ukraine-Krieg und die akute En-
ergiekrise in ihrer Wirkung als bedrohliche Storung der
Wirtschafts- und Versorgungslage und exogener Schock
verstarkt wird, begriinden eine auflergewohnliche Notsi-
tuation. In dieser Situation diirfen die Lander ihre Hand-
lungsfahigkeit ausnahmsweise durch die Aufnahme von
Krediten sichern. Der verfassungsiandernde Gesetzgeber
hat in der Gesetzesbegriindung ausdriicklich auch lange
andauernde Kreditbedarfe, wie sie etwa durch die Wie-
dervereinigung Deutschlands ausgeldst worden sind, die
bewusst nicht iiber Steuererhthungen, sondern durch
Kreditaufnahmen in gewaltiger Hohe finanziert worden
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ist, als aufSergewohnliche Notsituationen im Sinne von
Art. 109 Abs. 3 GG qualifiziert. Die aktuelle Krise entzieht
sich der Kontrolle der Lander und beeintréachtigt deren Fi-
nanzlage erheblich.

Veranlassungszusammenhang

Durch Kredite finanziert werden diirfen Mafsnahmen
wie Klimaschutzinvestitionen, die zur Krisenbekdmpfung
geeignet und bestimmt sind (Veranlassungszusammen-
hang). Die Notwendigkeit und Angemessenheit der Kre-
ditaufnahme zur Krisenbekdmpfung, die zum Teil zusitz-
lich gefordert waren, sind auch gegeben. Zeitnahe Mafs-
nahmen der Linder zur Bekdmpfung der Klimakrise sind
nach der Verfassungsrechtsprechung geboten und kon-
nen nur durch Kredite finanziert werden. Die Kreditauf-
nahme ist auch angemessen, weil die finanziellen Lasten
des Klimaschutzes zumindest auch von der gegenwarti-
gen Generation getragen werden miissen, die von den kli-
maschéadlichen Handlungen profitiert hat und noch profi-
tiert. Es gibt keinen Vorrang der Schuldenbremse vor dem
verfassungsrechtlichen Gebot, die Klimakrise zeitnah zu
bekdampfen. Ein solcher Vorrang lasst sich auch nicht mit
der Verschonung kiinftiger Generationen von der Ver-
pflichtung zur Riickzahlung jetzt aufgenommener Kre-
dite rechtfertigen. Die Belastung kiinftiger Generatio-
nen mit den Lasten, die sich aus einer Verzogerung der
Bekampfung der Klimakrise ergeben, wiirde in Zukunft
zu einer verfassungswidrigen Einschrankung der grund-
rechtlichen Freiheit fiihren und widerspricht deshalb den
Grundrechten. Der Grundrechtsschutz wird nicht nach
MafSgabe der Finanzverfassung beschrankt. Vielmehr ist
die Finanzverfassung Folgeverfassung. Sie muss grund-
rechtsorientiert interpretiert werden. Das ist gerade bei
der Schuldenbremse ohne weiteres moglich, weil die
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Handlungsfahigkeit der Lander durch die Ausnahme vom
Verbot der Kreditaufnahme in aufSergewohnlichen Not-
situationen gewdhrleistet ist. Schulden des Staates las-
sen sich in {iberschaubarer Zeit zuriickfiihren, wie die Re-
duzierung der Schuldenquote Deutschlands von iiber 80
Prozent 2013 auf weniger als 60 Prozent des Bruttoin-
landsprodukts 2020 gezeigt hat.

Kipppunkte

Wenn in der Klimakrise Kipppunkte wie das Schmelzen
des Eises im Siidwesten Gronlands iiberschritten wer-
den, wird der Meeresspiegel nach neuesten wissenschaft-
lichen Erkenntnissen stark steigen. Diese Entwicklung
kann nie wieder riickgidngig gemacht werden. Zur Ver-
deutlichung kann man Kipppunkte in der Klimaentwick-
lung mit der Verfestigung des fliissigen EiweifSes beim
Kochen eines Hiihnereis vergleichen: So wie festes Hiih-
nereiweifs nie wieder fliissig werden kann, kann auch
das Schmelzen der Gletscher Gronlands nie wieder riick-
gingig gemacht werden. Der Anstieg des Meeresspiegels
wird auch in Deutschland iiber 3 Millionen Menschen in
den Kiistenldndern wegen der unausweichlichen Uber-
schwemmungen in Not bringen. Um das zu verhindern,
miissen die Lander die Moglichkeiten zur Kreditaufnah-
me fiir die Finanzierung von MafSnahmen zur Bekdmp-
fung der Klimakrise nutzen, die der Schutz der Grund-
rechte schon jetzt gebietet. Das ist mit der Schulden-
bremse vereinbar. Die Lander diirfen und miissen von
dem Spielraum Gebrauch machen, den die Verfassung fiir
die Kreditaufnahme in einer auflergewohnlichen Notsi-
tuation eroffnet.

Transparenzhinweis: Der Autor hat die Bremische
Biirgerschaft und den Finanzsenator der Freien
Hansestadt Bremen in dieser Sache beraten.
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Notkredite Immer und uberall? ¢

Wie das Grundgesetz die Kreditaufnahme der Lander bremst

doi: 10.17176/20230425-204455-0

Spatestens seit der Corona-Krise und den damit ver-
bundenen Haushaltspaketen von Bazooka bis Booster
scheinen grofiangelegte Investitionsprogramme zum
(haushalts-)politischen Alltag zu gehoren. Zur Bewil-
tigung kostspieliger Aufgaben entdeckten zunichst der
Bund und nunmehr die Lander neue Instrumente fiir sich,
um sich trotz der bestehenden Schuldenbremse Zugang
zu Krediten zu verschaffen. In zunehmender Héufigkeit
geschieht dies durch die Feststellung von vermeintli-
chen Notsituationen. Einige Lander rechtfertigten die
Neuaufnahme von Krediten mit dem Ukraine-Krieg, was
jingst vom Wissenschaftlichen Dienst des schleswig-
holsteinischen Landtags begutachtet wurde. In den Ko-
alitionsverhandlungen in Berlin kiindigten CDU und SPD
ihrerseits ein Sondervermogen ,,Klimaschutz, Resilienz
und Transformation“ an, was ebenfalls aus Notkrediten
finanziert werden soll. Wiahrend dem Bund von Verfas-
sungs wegen — nicht zuletzt aufgrund der Moglichkeit,
den Verfassungstext zu dndern — ein gewisser Spielraum
bei der Aufnahme entsprechender Kredite zukommt, un-
tersagt das Grundgesetz den Landern ein solches Verhal-
ten.

Etwas anderes gilt nur fiir den Fall aufSergewohnlicher
Notsituationen, die sich der Kontrolle des Staates entzie-
hen. Letzte Woche ist auf diesem Blog ein Beitrag von
Joachim Wieland erschienen, der die Ansicht vertritt, die
Klimakrise sei eine derartige Ausnahmesituation. Auch
wenn diese Auffassung vom Ergebnis her wiinschenswert
erscheint, ist die finanzverfassungsrechtliche Legitimitat
entsprechender Notkredite auf Landesebene zumindest
zweifelhaft. Diese Zweifel sollen im Folgenden begriindet
werden.

Enges Korsett filr Kreditaufnahmen der Lander

In Art. 109 Abs. 3 GG heifst es, dass die ,Haushalte von
Bund und Léandern [...] grundsétzlich ohne Einnahmen
aus Krediten auszugleichen® sind. Art. 115 Abs. 2 S. 2 GG
relativiert diesen Grundsatz fiir den Bund, indem er ihm
eine Kreditaufnahme i.H.v. 0,35 vom Hundert im Verhalt-
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nis zum nominalen Bruttoinlandsprodukt gestattet. Ei-
ne Parallelvorschrift fiir die Bundesldnder existiert nicht.
Vielmehr bestimmt Art. 109 Abs. 3 Satz 5 GG verschér-
fend, dass der Schuldenbremse nur entsprochen wird,
~wenn keine Einnahmen aus Krediten zugelassen wer-
den®.

Auflerdem hat der Bund — wie jlingst in Art. 87a Abs.
la GG geschehen - die fiir sich genommen durchaus
fragwiirdige Moglichkeit, Sondervermdgen in das Grund-
gesetz aufzunehmen und die strengen Voraussetzungen
fiir die Aufnahme von Notkrediten zu umgehen. Fiir die
Linder bleibt es indes bei der strengen Schuldenbrem-
se, die ihnen zuséatzliche Kreditaufnahmen grundsitz-
lich untersagt. Die Etablierung landesverfassungsrechtli-
cher Sondervermégen nach dem Vorbild des Bundeswehr-
Sondervermogens scheitert an den Vorgaben des Art. 109
Abs. 3 GG, liber die sich die Landesverfassungsgesetzge-
ber - anders als der Bund — nicht hinwegsetzen konnen.

Diese finanzverfassungsrechtliche Ungleichbehand-
lung erscheint auf den ersten Blick problematisch und ist
nach Wieland dogmatisch nicht zu erkldaren. Soweit er be-
tont, dass das auf einem politischen Willensentschluss
des Bundes beruhe, ist dies nicht von der Hand zu wei-
sen. Ein Verstofd gegen den iiber Art. 79 Abs. 3 GG im
Bundesstaatsprinzip garantierten Grundsatz der Gleich-
behandlung von Bund und Lindern ist gleichwohl nicht
auszumachen. Den Lindern bleibt die Mdglichkeit, durch
konjunkturbedingte Neuverschuldungen und Notkredite
zu reagieren. Ein Anspruch auf Kostenerstattung bleibt
erhalten und die Gestaltungsspielrdume bei der Ausga-
benentscheidung werden nicht in Frage gestellt. Auto-
nomie ist stets Selbstbestimmung in den Grenzen des
(Verfassungs-)Rechts. Dieses zieht den Liandern engere
Grenzen — und verdeutlicht fiir sie damit auch das Ziel
des Schutzes nachfolgender Generationen.

Die Annahme einer Notsituation als Ausweg

Wie gezeigt ist die Annahme einer Notsituation i.S.d Art.
109 Abs. 3 S. 2 GG damit der einzige Weg fiir die Lander,
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Notkredite immer und iiberall?

die Schuldenbremse des Grundgesetzes zu durchbrechen.
Prozedural fordern die Landesverfassungen — im Ein-
klang mit dem Grundgesetz und regelméfdig flankiert von
landesrechtlichen Vorschriften — einen Beschluss iiber
die Annahme der haushaltsrechtlichen Notsituation so-
wie einen entsprechenden Tilgungsplan, der die Riick-
flihrung der oberhalb der Regelgrenzen liegenden Kre-
ditaufnahme verbindlich regelt. Der Hessische Staats-
gerichtshof hat in seiner Entscheidung zu den Corona-
Sondervermoégen des Landes Hessen dabei entschieden,
dass die notsituativen Kreditermachtigungen auch die Er-
richtung landesrechtlicher Sondervermogen erfassen. Ist
eine Notsituation in tatsdchlicher wie rechtlicher Hin-
sicht gegeben und wahren die Lander die prozedura-
len Vorgaben von Grundgesetz und Landesverfassung, ist
es ihnen mithin méglich, vom grundsatzlichen Verbot
der Einnahmeerzielung aus Krediten abzuweichen. Diese
Grenze greift auch bei der Errichtung kreditfinanzierter
Sondervermogen.

Dabei stellt Art. 109 Abs. 2 S. 2 GG eine absolute,
das heifst durch eine Summe im oder einen Anteil am
Landeshaushalt konkretisierte Begrenzung fiir eine durch
einen Notfall induzierte, ausnahmsweise Erzielung von
Einnahmen aus Krediten auf. Ausnahmeregelungen wer-
den im Falle von Naturkatastrophen oder aufSergew6hn-
lichen Notsituationen zugelassen, die sich der Kontrolle
des Staates entziehen und die staatliche Finanzlage er-
heblich beeintrdchtigen. Von dieser Ausnahmemdoglich-
keit wurde in Art. 115 GG fiir den Bund und korrespon-
dierend in den Landesverfassungen Gebrauch gemacht.

Schon die verfassungsrechtliche Verankerung als Aus-
nahmeregelung zeigt, dass Notkredite keinesfalls als In-
strument zur Bewiltigung staatlicher Daueraufgaben ge-
nutzt werden konnen. Als auflergewohnliche Notsitua-
tionen wurden bisher u.a. schwere Ungliicksfalle (vgl. Art.
35 Abs. 2 und 3 GG), plotzliche Beeintrachtigungen der
Wirtschaftsabldaufe durch exogene Schocks und schliefs-
lich auch Ereignisse von positiver historischer Tragwei-
te wie die deutsche Wiedervereinigung verstanden. Wie
diese Beispiele zeigen, muss das Ereignis aufSerhalb der
unmittelbaren Kontrolle von Bund und Landern liegen.

Klimaschutz als Daueraufgabe

Bereits an dieser Stelle erscheint es kaum zu rechtfer-
tigen, Klimaschutzausgaben als durch eine Notsituati-
on bedingt einzuordnen. Angesichts des nunmehr seit
Jahrzehnten bekannten Problems und der wissenschaft-
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lich fundierten Untersuchungen handelt es sich um ei-
ne schleichende Krise und nicht um ein plotzliches Er-
eignis. Auch geht es bei den in Rede stehenden Kredi-
ten gerade darum, den bestehenden staatlichen Einfluss
zur Bekampfung des menschengemachten Klimawandels
zu nutzen. Eine Einordnung dieses auch durch staatliche
Untétigkeit verursachten Zustands als plotzliche Notsi-
tuation kdme einer partiellen Negierung dieser staatli-
chen Rolle gleich.

Die notwendig restriktive Interpretation von Notsi-
tuationen wird aber durch den Vergleich zu der Konjunk-
turkomponente in Art. 115 Abs. 2 Satz 3 GG nochmals ver-
deutlicht: Demnach sind konjunkturelle Entwicklungen
regelmafiig durch Ausgleich zwischen Phasen von Auf-
und Abschwung nach dem Symmetriegebot zu bewil-
tigen. Linger anhaltende, negative konjunkturelle Ent-
wicklungen — auch wenn moglicherweise initial durch ei-
ne Notlage angestofsen - sind auf der Grundlage der Kon-
junkturklausel zu bewiltigen und konnen nicht die Auf-
nahme von Notkrediten rechtfertigen. Dem Verfassungs-
recht lasst sich hier eine temporére Differenzierung in
eher kurzfristige Notsituationen mit akutem Finanzbe-
darf und reguldr zu bewiltigenden Daueraufgaben ent-
nehmen.

Auch Joachim Wieland weist in seinem Beitrag dar-
auf hin, dass bis zum Jahr 2050 jahrlich milliardenschwe-
re Investitionen in den Klimaschutz notig seien. Deutlich
ist, dass es sich dabei um eine langfristige Aufgabe han-
delt, die grofse Anstrengungen auch in der Bereitstellung
adaquater Haushaltsmittel erfordern wird. Die Kontinui-
tat dieser Aufgabe bildet damit ein wesentliches Argu-
ment gegen die Einordnung als aufSergewohnliche Notsi-
tuation im Sinne des Grundgesetzes. In Konsequenz wé-
re Bund und Landern anderenfalls fiir die nachsten Jahr-
zehnte der Weg fiir ein dauerhaftes Wirtschaften in der
vermeintlich aufSergewohnlichen Notsituation moglich.
Nachdem bereits fiir die Corona-Krise und sodann fiir
den Ukraine-Krieg haushilterische Notlagen angenom-
men wurden, wiirde mit einer derart extensiven Inter-
pretation der Notzustand perpetuiert. In Zeiten multi-
pler Krisen sind grofe (finanzielle) Herausforderungen
fiir den Staat zum Normalzustand geworden. Dieser Zu-
stand muss auch bei der Interpretation des verfassungs-
rechtlichen Rahmens beachtet werden.
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Lander auf Abwegen

Die Pldne der Lander Berlin und Schleswig-Holstein sind
demnach als Uberinterpretation des verfassungsrecht-
lich gewahrleisteten Ausnahmetatbestands zu qualifi-
zieren. Das Bundesverfassungsgericht hat in einer Eil-
entscheidung zur Umwidmung von Krediterméachtigun-
gen im Bundeshaushalt angedeutet, dass die Befugnis
zur Notlagenverschuldung vom Vorliegen eines unmit-
telbaren Veranlassungszusammenhangs abhédngen diirf-
te. Entnimmt man diesem Zusammenhang sowohl eine
zeitliche als auch eine sachliche Komponente, erscheint
es nach dem zuvor Gesagten schwer vertretbar, hinsicht-
lich der Langzeitaufgabe Klimaschutz einen solchen Kon-
nex zu bejahen, der das Abweichen vom Grundsatz der
verbotenen Nettoneuverschuldung rechtfertigt. Gleiches
gilt mit Blick auf die vom Kieler Landtag beschlossene Er-
hohung des Ukraine-Notkredits, was auch vom Wissen-
schaftlichen Dienst des Landtags in Schleswig-Holstein
moniert wurde. Dass sich die Liander dabei entschlossen
haben, auf die verfassungsrechtlich umstrittene Rechts-
figur von Sondervermogen zuriickzugreifen, dndert daran
nichts. Im Einklang mit dem Hessischen Staatsgerichts-
hof hat das BVerfG unter Verweis auf die Hauptsacheent-
scheidung und mit Blick auf den Wortlaut des Art. 109
Abs. 3 GG sowie eine drohende Umgehungsgefahr ange-
deutet, dass auch unselbststdndige Nebenhaushalte dem
engen Korsett der Schuldenbremse zu unterwerfen sein

diirften.
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Ein Weg zurtick in die haushalterische Normalitat

Eine Entscheidung zur Auflockerung der verfassungs-
rechtlichen Vorgaben fiir Kreditaufnahmen und kredit-
finanzierte Sondervermogen in den Lindern ist durch-
aus moglich. Sie ist aber durch den verfassungsandernden
Gesetzgeber zu treffen. Anderenfalls diirfen auch hehre
politische Ziele nicht dazu genutzt werden, bestehende
verfassungsrechtliche Vorgaben auszuhebeln. Dies kann
nicht nur zu - potenziell ebenfalls irreversiblen — Bela-
stungen des Haushalts fiir zukiinftig Generationen fiih-
ren. Zugleich wiirde ein Abschleifen der Anforderungen
an Notkredite Bund und Liander ein dauerhaftes Ope-
rieren in einer finanzverfassungsrechtlichen Notlage als
neue Normalitdt ermoglichen. Die Schuldenbremse wiir-
de zum zahnlosen Tiger.

Bund und Linder miissen Wege finden, zeitnah in
den Klimaschutz zu investieren. Ein zdgerliches Abwar-
ten wiirde irreversible Schdaden nach sich ziehen und den
langfristigen Finanzbedarf weiter erhohen. Die Losung
sollte aber nicht in der kreativen Entwicklung vermeint-
licher Notsituationen und kurzfristigen Schaffung neu-
er Sondervermogen gesucht werden. Vielmehr ist durch
die Bereitstellung dauerhafter Haushaltspositionen eine
planbare Erfiillung von Daueraufgaben sicherzustellen.
Der Plan, dafiir auf verfassungswidrige Notkredite und
Sondervermogen zuriickzugreifen, kann nur als Hilfe-
schrei der Lander interpretiert werden.
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Viel Grau, wenig Griin

Franziska Johanna Albrecht

Viel Grau, wenig Grun

Was die Koalitionsbeschliisse der Ampel fiir den Biodiversitdtsschutz in Deutschland

bedeuten konnten
doi: 10.17176/20230406-190259-0

Wer Gliick hat, kann im Friihling in Berliner Hinterho-
fen oder Parks eine Nachtigall singen horen. Die zierli-
chen Vogel sind nur 16 cm lang, schaffen es aber mit ih-
rer Stimmgewalt mitunter, sogar den Grofdstadtlirm zu
iibertonen. Nach den schier endlosen Verhandlungen der
Koalitionsparteien war am Dienstagabend vergangener
Woche ebenfalls viel Larm zu horen — und vielleicht, bei
genauem Hinhoren, auch ein bisschen Nachtigall.

Uniiberhorbar der klimapolitische Larm: Die ,Wei-
terentwicklung“ des Klimaschutzgesetzes (KSG), wie sie
das Ergebnispapier des Koalitionsausschusses beschreibt,
entpuppt sich als empfindliche Schwiachung des zentra-
len Mechanismus der deutschen Klimaschutzarchitektur
(dazu hier). Auch die Festschreibung eines ,,iiberragen-
den o6ffentlichen Interesses“ zur Beschleunigung zahlrei-
cher Autobahnprojekte wird von den Umweltverbanden
scharf kritisiert — ein paar PV-Anlagen am Straflenrand
und eFuels-Forderung werden diese nicht klimaneutral
machen. Beschleunigt werden soll aber auch im Bereich
des Naturschutzes. Allerdings ist fragwiirdig, ob mit den
vorgeschlagenen MafSnahmen nur das Tempo bei der Um-
setzung verschiedener Infrastrukturvorhaben auf Kosten
der Natur erhoht wird, oder ob damit — wie auf dem Papier
angestrebt — auch eine echte Effektivierung des Natur-
schutzes einhergehen kann. Bislang setzen die Reform-
vorschldage der Koalition auf moglichst wenig Konfron-
tation mit konkurrierenden Flachenanspriichen — damit
wird sich ein effektiver Schutz der Biodiversitdt nicht er-
reichen lassen.

Nattirlicher Klimaschutz und biologische Vielfalt

Insgesamt enthalten die geplanten Anderungen des Kli-
maschutzgesetzes wenig gute Nachrichten fiir den Natur-
schutz. Wir erinnern uns an den Text des Koalitionsver-
trages: ,,Wir wollen die Biologische Vielfalt schiitzen und
verbessern, ihre nachhaltige Nutzung sichern und die Po-
tenziale natiirlichen Klimaschutzes nutzen® (S. 36 f.). In
den Reformvorschldgen werden unter Punkt 4 immerhin
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die natiirlichen Treibhausgassenken beildufig erwihnt, in
einem Atemzug mit technischen Senken wie Bioenergie
mit CO9-Abscheidung und -Speicherung (BECCS) oder
direkte COq-Abscheidung aus der Luft und anschliefSen-
de Speicherung (DACCS). Besonders BECCS steht aber in
einem Spannungsfeld mit der Idee, Klima- und Biodiver-
sitatsschutz zu verkniipfen. Das Rohmaterial fiir die Bio-
energie mit COy-Abscheidung und -Speicherung muss
allerdings irgendwo herkommen. Bislang stammt es allzu
oft aus dem intensiven Anbau von Energiepflanzen. Die-
ser Anbau verschérft eher bestehende Flichenkonkurren-
zen und erfordert in vielen Fillen den Einsatz von Pesti-
ziden und Kunstdiinger.

Die Forderung natiirlicher Senken, wie im Ergebnis-
papier beabsichtigt, ist hingegen zu befiirworten, weil
hier das Potenzial fiir vielfiltige Synergieeffekte besteht.
Der Schutz und die Wiederherstellung von Okosystemen
mit hohem Potenzial zur Kohlenstoffspeicherung wie
Mooren, Wildern, Griinland oder Seegraswiesen wirkt
sich nicht nur positiv auf die Treibhausbilanz und da-
mit die Erreichung der Ziele aus § 3a KSG aus, sondern
kommt auch der Biodiversitat zugute. Es ist jedoch zu be-
achten, dass diese Okosysteme bereits schweren Beein-
trachtigungen ausgesetzt sind.

Der Zustand der Wilder in Deutschland ist besorgnis-
erregend. Der iiberwiegende Teil der urspriinglich vor-
handenen Moorflachen ist degradiert und steht unter
landwirtschaftlicher oder anderweitiger Nutzung. Selbst
wenn es gelange, grof3flichig und zeitnah Beeintrach-
tigungen durch Ubernutzung, Zerschneidung, Drainage,
Nahrstoff- und Pestizideintrag in und um diese wertvol-
len natiirlichen Senken einzudammen, blieben die eska-
lierenden Folgen des voranschreitenden Klimawandels:
Die seit 2018 herrschende Diirre, Extremwettereignisse,
Verdanderungen von Temperatur- und Niederschlagsmu-
stern sowie bereits erkennbare und erwartbare Verdn-
derungen der Artenzusammensetzung und okosystema-
rer Beziehungen. Das Phidnomen des Biodiversititsver-
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lustes zeichnet sich gerade nicht durch einen monokau-
salen Ursachen-Wirkungszusammenhang aus, sondern
wird durch den kumulativen Effekt einer Vielzahl an Fak-
toren verursacht.

Umgekehrt bedeutet das aber: Effektiver Klimaschutz
ist auch zwingende Voraussetzung fiir effektiven Biodi-
versitatsschutz. Die nun vorgelegten Ergebnisse des Ko-
alitionsausschusses tragen dem Erkenntnisstand nicht
Rechnung. Das am 29. Mirz durch das Kabinett ver-
abschiedete Aktionsprogramm Natiirlicher Klimaschutz
(ANK) ist ein erster Schritt, muss aber nun auch rasch und
verbindlich umgesetzt werden. Dafiir miissen insbeson-
dere auch die rechtlichen Weichen fiir effektive Renatu-
rierung gestellt werden.

Effektivierung des Naturschutzes durch Starkung der
griinen Infrastruktur?

Bis hierhin warten die Beschliisse des Koalitionsaus-
schusses also iiberwiegend mit Larm auf. Wo bleibt die
Nachtigall? Die Beschliisse sehen unter Punkt III eine
»Beschleunigung und Effektivierung des Naturschutzes”
vor. Wir lauschen: Robert Habeck spricht bei Markus
Lanz von ,,Umweltpfiitzen®, denen er grofSe ,Naturnetze*
gegeniiberstellt. Umwelt- und Naturschutzvorhaben sol-
len in Zukunft insbesondere mit Blick auf Ausgleichsfla-
chen vernetzt gedacht werden. Wenn das geschickt um-
gesetzt wird, konnten damit tatsdchlich der Nutzungs-
konflikt zwischen Naturschutz und dem Ausbau der fiir
die Klimatransformation notigen Infrastruktur entscharft
und grofSrdumig arrondierte Gebiete geschaffen werden.
,Griine Infrastruktur® als Pendant zur grauen. Die Idee
grofSrdumig vernetzten flichenbezogenen Naturschutzes
ist nicht neu, sie liegt unter anderem der Schaffung des
Netzwerkes ,Natura 2000“ durch die FFH-RL und dem
Bundeskonzept Griine Infrastruktur zugrunde und be-
deutet, den Naturschutz neu und ganzheitlich zu denken.
Bislang hapert es allerdings an der Umsetzung. Ein Blick
auf die Karte zeigt, wie kleinrdaumig zerstiickelt und we-
nig kohadrent das Netzwerk Natura 2000 in weiten Teilen
Deutschlands ist. Hinzu kommt, dass Schutzgebiete hiu-
fig unzureichend erhalten und bewirtschaftet, und in der
Sache libernutzt werden. Das liegt sowohl an mangelnder
rechtlicher Sicherung und zahlreichen Ausnahmemog-
lichkeiten als auch an fehlenden finanziellen und perso-
nellen Mitteln der Naturschutzverwaltung. Fiir die Biodi-
versitdt in Deutschland hat das negative Folgen. Nach-
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tigallen mogen sich auch in der Grofistadt wohlfiihlen;
aber viele Arten bendtigen grofSe, zusammenhiangende
und moglichst unbeeintrachtigte Riickzugsgebiete und -
erst recht unter den Bedingungen der Klimakrise — auch
die Moglichkeit zu wandern.

Insofern ist es sehr zu begriifSen, dass die Koalition
sich dieses Problems nun annehmen will. Wir hoffen, dass
sie dabei nicht nur die Beschleunigung der grauen Infra-
struktur im Blick hat, sondern vor allem die Griinen Net-
ze fiir die Biodiversitdt und die Umsetzung der volker-
rechtlichen Ubereinkommen. Sinnvoll ist, dass durch ein
Flachenbedarfsgesetz die Moglichkeit geschaffen werden
soll, einen zusammenhéngenden, linderiibergreifenden
Biotopverbund als Vorrangfliche zu definieren. Aber an
der Umsetzung darf wieder gezweifelt werden: So soll nur
»gepriift werden®, wie das bestehende naturschutzrecht-
liche Vorkaufsrecht (§ 66 BNatSchG) ausgeweitet wer-
den kann - unter Wahrung der bestehenden Nutzungs-
interessen. Moglicherweise kann eine sinnvoll ausgear-
beitete Ausweitung einige Verbesserungen bringen; ech-
te Durchsetzungskraft bekdme das Naturschutzrecht al-
lerdings erst durch eine effektive Einschrankung der Nut-
zungen und klare Enteignungs- bzw. Entschadigungs-
moglichkeiten.

Nachbesserungsbedarf bei Realkompensation und Fla-
chensicherung

Statt neuer Instrumente droht dem Naturschutzrecht
nach dem Koalitionsgipfel aber sogar der Verlust wich-
tiger Hebel, denn im allgemeinen Beschleunigungsfieber
mochte die Regierungskoalition an der zentralen Stell-
schraube des Flachenausgleichs drehen. Das Papier stellt
korrekt fest, dass das aktuell vorherrschende Prinzip der
Realkompensation (Beeintrachtigungen von Funktionen
des Naturhaushaltes werden so weit wie moglich gleich-
artig ausgeglichen oder gleichwertig ersetzt, vgl. § 13 S.
2 BNatSchG) bislang nicht zu den gewiinschten Ergebnis-
sen gefiihrt hat. ,, Der reale Ausgleich findet derzeit oftmals
in kleinteiligen und unzusammenhdngenden Fldchen mit
wenig Wert fiir den Erhalt der Biodiversitdt statt. Bei Er-
satzgeldzahlungen werden die Mittel hdiufig spiit und unsy-
stematisch verausgabt.” Zudem, so Robert Habeck im Ge-
sprach mit Markus Lanz, sei es fiir Vorhabentriger auf-
wendig, geeignete Flachen suchen zu miissen. Deshalb
wird vermehrt auf finanzielle Kompensation und zentral
gesteuerte Flachensicherung durch eine neue Organisa-
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Viel Grau, wenig Griin

tionseinheit im Geschéftsbereich des BMUV gesetzt. Dies
soll auch besseres Monitoring und eine zielgerichtetere
Verwendung der Finanzmittel ermdéglichen. Die Idee hat
zwar Potenzial und ist im Ubrigen auch nicht ganz neu.
Der Teufel steckt aber auch hier im Detail. Aufgrund der
iiberwiegenden Landerzustindigkeit und weil hier vie-
le Interessen unter einen Hut gebracht werden miissen,
wird die praktische Ausgestaltung nicht einfach werden.

Wenn viele Interessen zusammengebracht werden
miissen, braucht man normalerweise viel Zeit. Zwar sieht
der Vorschlag vor, dass in einem ersten Schritt Qualitat
und Quantitdt der bestehenden, benétigten und mogli-
chen Kompensationsflichen erfasst werden sollen. Dar-
aus ergibt sich aber unmittelbar die Frage: Durch wen?
Zunédchst wire eine neue Bundesinstitution zu schaffen.
Bis sie effektiv ihre Arbeit aufnimmt, wiirde viel Zeit ver-
gehen. Die Erfassung wire grundsétzlich auch in Lan-
derzustandigkeit moglich und auch sinnvoll, allerdings
erschweren unzureichendes Monitoring und eine daraus
resultierende schlechte Datengrundlage fiir viele Arten
und Lebensrdaume den Naturschutz nicht erst seit ge-
stern. Diese Defizite aufzuholen wiirde eine konzertier-
te Anstrengung, Zeit, Geld, zusitzliches Personal (woher
nehmen?) und moéglicherweise zusitzliche Gesetzesan-
derungen erfordern. Zugleich aber will sich die Bundes-
regierung auf EU-Ebene fiir eine Verlangerung der Not-
fallVO einsetzen, die fiir einen begrenzten Zeitraum er-
hebliche Erleichterungen bei der UVP und artenschutz-
rechtlichen Priifung fiir bestimmte Infrastrukturvorha-
ben vorsieht. Es droht also folgendes Szenario: Dem
Naturschutzrecht wird der Zahn der Realkompensation,
die nach Auffassung vieler Naturschutzexpert*innen die
am besten geeignete Ausgleichsoption darstellt, durch
die vermehrte Ermoglichung finanzieller Kompensatio-
nen gezogen, ohne dass bereits eine effektive Flachensi-
cherung gewahrleistet ist. Und das Ganze kame nicht nur
dem - auch unter dem Aspekt des Biodiversitdtsschut-
zes eminent wichtigen — Klimaschutz, sondern auch dem
Ausbau von Autobahnen zugute. Denn das Papier un-
terscheidet nicht ausdriicklich zwischen Beschleunigung
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durch finanzielle Kompensation zugunsten des Ausbaus
erneuerbarer Energien und zugunsten des Ausbaus son-
stiger — auch klimaschéadlicher — Infrastruktur. Der Aus-
bau der grauen Infrastruktur ginge in diesem Fall noch
starker als bisher auf Kosten der griinen.

Auch Biodiversitatsschutz ist Freineitsschutz

Es ist daher Vorsicht geboten, dass der Koalitionsbe-
schluss neben dem klimapolitischen nicht auch noch
einen naturschutzrechtlichen Riickschritt bewirkt. Dass
Biodiversititsschutz und Klimaschutz gemeinsam ge-
dacht werden miissen, wurde in letzter Zeit immer wie-
der betont, auch seitens der Politik. Biodiversitit in allen
drei Dimensionen der Biodiversitatskonvention — Arten-
vielfalt, genetische Vielfalt und Vielfalt der Okosysteme —
ist existentielle Voraussetzung fiir menschliches Uberle-
ben. Es gilt jetzt, diese Erkenntnis endlich auch rechtlich
angemessen umzusetzen, damit der Schutz der Biodiver-
sitdt nicht weiterhin im Getose des Streits {iber Klima-
schutz und Beschleunigung untergeht wie der Gesang der
Nachtigall im Grofsstadtlarm. Die im Beschluss skizzier-
te Neufassung des Naturschutzrechtes kann bei beherzter
Umsetzung erste Schritte zu einem effektiven Biodiversi-
tatsschutz markieren. Dariiber hinaus braucht es weitere
Instrumente.

Vielleicht gibt es Menschen, die der Meinung sind,
dass man auf bedrohte Arten wie die Bekassine, den
Luchs, die Wasserfalle verzichten kann, solange die En-
ergieversorgung und die freie Fahrt auf deutschen Auto-
bahnen gesichert sind. Das mag am Stammtisch funktio-
nieren, aber lauft grundlegenden Wertungen des Grund-
gesetzes zuwider. In der Logik des Klimabeschlusses des
BVerfG formuliert: Rauben wir den kommenden Gene-
rationen nicht auch elementare Freiheit, wenn wir die
Vielfalt der Natur weiter zerstoren und ihnen damit die
Moglichkeit verwehren, in vollem Umfang von den iiber-
lebenswichtigen Leistungen intakter Okosysteme zu pro-
fitieren?
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Ralf Michaels

Der Gesetzgeber ISt zu weit gegangen

Der Beschluss des BVerfG zum Gesetz zur Bekimpfung von Kinderehen

doi: 10.17176/20230403-152715-0

Am 29. Miarz 2023, veroffentlichte das Bundesverfas-
sungsgericht seine lang erwartete (und auch lange) Ent-
scheidung zum Gesetz zur Bekdmpfung von Kinderehen.
Nach diesem Gesetz, das 2017 inmitten der sogenannten
Fliichtlingskrise verabschiedet wurde, sind nach auslian-
dischem Recht geschlossene Ehen aufhebbar, wenn einer
der Ehegatten zum Zeitpunkt der EheschliefSung unter 18
Jahre alt war (Art. 13 Abs. 3 Nr. 2 EGBGB), und unwirk-
sam, wenn einer von ihnen unter 16 Jahre alt war (Art.
13 Abs. 3 Nr. 1 EGBGB) - selbst wenn die Ehe nach dem
normalerweise anwendbaren ausldndischen Recht wirk-
sam ist. Im Jahr 2018 hatte der Bundesgerichtshof sich in
einem ihm zur Entscheidung vorliegenden Fall geweigert,
das Gesetz anzuwenden und das Bundesverfassungsge-
richt um eine Entscheidung {iber die Verfassungsmafsig-
keit der Vorschrift gebeten.

Seitdem ist einige Zeit vergangen. Die Ehefrau im
Ausgangsfall war vierzehn Jahre alt, als das Verfahren in
der ersten Instanz begann; inzwischen ist sie 22, und ih-
re Ehe jetzt sicherlich keine Kinderehe mehr. (Ohnehin
ist der Begriff der Kinderehe fiir Heranwachsende zwei-
felhaft; Minderjahrigenehe oder Frithehe wiren als neu-
tralere Begriffe vorzuziehen.) Auch die Entscheidung des
Verfassungsgerichts selbst ist schon zwei Monate alt; sie
erging am 1. Februar. Dies und die Tatsache, dass in der
Entscheidung, mit Ausnahme von Neuauflagen von Kom-
mentaren, fast keine Quellen zitiert werden, die nach
2019 veroffentlicht wurden, deutet darauf hin, dass sie
moglicherweise schon viel langer als Entwurf vorlag. Ein
Grund fiir die Verzogerung konnte interner Natur gewe-
sen sein: Der Président des Bundesverfassungsgerichts,
Stephan Harbarth, war einer der mafSgeblichen Verfas-
ser des Gesetzes. Das Gericht entschied 2019, dass er
nicht von der Ausiibung des Richteramts ausgeschlossen
sei, unter anderem mit der etwas fragwiirdigen Begriin-
dung, dass seine Unterstiitzung fiir das Gesetz auf poli-
tischen und nicht auf verfassungsrechtlichen Erwéagun-
gen beruhte (ungeachtet der Tatsache, dass Bundestags-
abgeordnete auch im Gesetzgebungsverfahren der Ver-
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fassung verpflichtet sind und dass von einem Richter am
Verfassungsgericht verniinftigerweise eine gewisse Zu-
riickhaltung erwartet werden kann, wenn er iiber die Ver-
fassungswidrigkeit seiner eigenen Gesetzgebung urteilen
soll).

Ein unverhaltnismaBiger Eingriff in die Ene

Letztlich entschied das Gericht, dass das Gesetz tatsdch-
lich verfassungswidrig ist: Es greift in das Grundrecht der
Ehefreiheit ein und dieser Eingriff ist nicht gerechtfertigt.
Die Entscheidung ist lang (mehr als sechzig Seiten), aber
eine Zusammenfassung ist moglich.

Nach Auffassung des Gerichts umfasst der besonde-
re Schutz der Ehe (Art. 6 Abs. 1 GG) nicht nur das Insti-
tut der Ehe, sondern auch einzelne, bereits bestehende
Ehen und nicht nur den Status selbst, sondern eine gan-
ze Reihe rechtlicher Vorteile, die sich aus der Ehe erge-
ben und sie ausgestalten. Das Gericht liefert eine Defi-
nition der grundgesetzlich geschiitzten Ehe: Sie ist eine
im Grundsatz auf Dauer angelegte, auf freiem Entschluss
beruhende, gleichberechtigte und autonom ausgestalte-
te Lebensgemeinschaft; die Ehe wird durch die Eheschlie-
Sung als formalisierten, nach aufsen erkennbaren Akt be-
griindet.“ (In ersten Anmerkungen wurde darauf hinge-
wiesen, dass die Verschiedengeschlechtlichkeit der Ehe-
partner nicht mehr als Voraussetzung genannt wird; aber
es scheint fernliegend, dies als eine verdeckte Einbezie-
hung der gleichgeschlechtlichen Ehe in die Verfassung zu
betrachten.) Die genannte Definition schliefst Ehen ein,
die im Ausland nach ausldndischem Recht geschlossen
wurden. Dariiber hinaus deckt sie auch Ehen ab, die in
sehr jungem Alter geschlossen wurden, solange sie aus
freiem Entschluss eingegangen wurden.

Ein Eingriff in dieses Recht durch den Gesetzgeber
kann zwar gerechtfertigt sein. Der Gesetzgeber hat je-
doch einen vergleichsweise geringen Gestaltungsspiel-
raum, wenn eine Regelung, wie im vorliegenden Fall, tat-
sdchlich auf ein faktisches Ehehindernis hinauslauft. Ob
eine Einschrankung tatsachlich gerechtfertigt ist, ist eine
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Der Gesetzgeber ist zu weit gegangen

Frage der klassischen Verhiltnismafigkeitspriifung: Das
Gesetz muss einen legitimen Zweck verfolgen; es muss
zur Erreichung dieses Zwecks geeignet sein; es muss zur
Erreichung dieses Zwecks erforderlich sein; und es muss
zur Erreichung des Zwecks angemessen (verhiltnismafig
im engeren Sinne) sein, d. h. der beabsichtigte Zweck darf
nicht aufer Verhiltnis zur Schwere der Rechtsbeschran-
kung stehen.

Hier sind die Zwecke des Gesetzes selbst — der Schutz
von Minderjahrigen, die offentliche Achtung der Kinder-
ehe und die Rechtssicherheit — legitim. Der weltweite
Kampf gegen die Kinderehe ist ein erstrebenswertes Ziel.
Ebenso wie der Wunsch nach Rechtssicherheit hinsicht-
lich der Frage, ob eine bestimmte Ehe wirksam ist oder
nicht.

Das Gesetz ist auch geeignet, diese Zwecken zu er-
reichen: Der Minderjahrige wird vor den rechtlichen und
tatsdchlichen Belastungen durch die EheschliefSung ge-
schiitzt; das Gesetz kann Paare im Ausland davon abhal-
ten zu heiraten (so darf der Gesetzgeber jedenfalls legiti-
merweise vermuten; empirische Daten, die dies belegen,
liegen nicht vor). Eine klare Altersgrenze vermeidet die
Unsicherheit einer Einzelfallpriifung, wie sie das Gesetz
bis 2017 vorsah.

Die MafSnahmen sind nach Auffassung des Gerichts
auch deshalb erforderlich, weil alternative Mittel nicht
in gleicher Weise erfolgversprechend wiren. Die automa-
tische Unwirksamkeit der betroffenen Ehen ist effekti-
ver und potenziell weniger einschneidend als die Fest-
stellung der Unwirksamkeit in einem einzelfallbezogenen
Statusverfahren. Sie ist auch wirksamer als Einzelfallent-
scheidungen im Rahmen einer ordre-public-Priifung. Und
sie schiitzt Minderjahrige besser, als wenn man sie zwan-
ge, ein Verfahren zu durchlaufen, um die Ehe aufheben zu
lassen.

Dennoch sieht das Verfassungsgericht in dem Gesetz
einen Verstofd gegen die Verfassung: Art. 13 Abs. 3 Nr. 1
EGBGB ist ein unverhiltnismafiiger Eingriff in die Ehe-
freiheit. Der Eingriff ist schwerwiegend: Das Gesetz er-
klart eine Ehe fiir unwirksam, die die Ehegatten mogli-
cherweise als wirksam angesehen und vollzogen und auf
die sie ihre Leben aufgebaut haben. Unter Umstdnden ist
es ihnen verwehrt, zusammenzuleben, obwohl sie sich als
verheiratet betrachten.

Das Verfassungsgericht rdumt ein, dass der Schutz
von Minderjdhrigen angesichts der Risiken, die Kinder-
ehen fiir sie darstellen, ein wichtiges Gegenargument ist.
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Dies gilt auch fiir die Rechtssicherheit in Bezug auf die
Frage, ob eine Ehe wirksam ist oder nicht.

Das Gesetz ist jedoch aus zwei Griinden unangemes-
sen und damit nicht im engeren Sinne verhiltnisma-
Rig. Erstens regelt das Gesetz nicht, welche Rechtsfolgen
die angeordnete Unwirksamkeit der Ehe hat. So verliert
der minderjahrige Ehepartner nicht nur den rechtlichen
Schutz der Ehe, einschliefSlich des Rechts auf eheliches
Zusammenleben, sondern auch die Rechte, die sich aus
einer ordnungsgemafSen Auflosung der Ehe durch Schei-
dung ergeben, einschliefSlich vermogensrechtlicher An-
spriiche gegeniiber dem dlteren und haufig wohlhabende-
ren Ehepartner. Diese Auswirkungen widersprechen dem
Zweck des Minderjdhrigenschutzes. Zweitens ermoglicht
es das Gesetz den Ehegatten nicht, ihre Ehe nach Errei-
chen der Volljahrigkeit rechtmafSig fortzusetzen, es sei
denn, sie heiraten erneut, was sich als kompliziert her-
ausstellen kann. Dies steht im Widerspruch zum Anlie-
gen, den selbstbestimmten Entschluss der Ehegatten zu
schiitzen.

Das Gericht hitte das Gesetz einfach fiir nichtig erkla-
ren und damit zur Situation vor 2017 zuriickkehren kon-
nen. Normalerweise bestimmt sich die materielle Wirk-
samkeit einer Ehe nach dem Recht der jeweiligen Staats-
angehorigkeit der Ehegatten (Art. 13 Abs. 1 EGBGB). Ob
dieses Recht tatsdchlich angewendet wird, war friiher
im Einzelfall auf Grundlage des ordre-public-Vorbehalts
(Art. 6 EGBGB) zu entscheiden. Diese Losung bevorzug-
ten auch die meisten Kollisionsrechtler (ich selbst einge-
schlossen). Das Gericht lehnte diese simple Losung mit
der Spekulation ab, dass (hypothetische) Ehegatten in der
Annahme, dass ihre Ehe unwirksam sei, eine anderweiti-
ge Ehe eingegangen sind und jetzt in Bigamie leben wiir-
den. (Ob es solche Fille tatsdchlich gibt, ist nicht klar.)
Daher hat das Gericht die Weitergeltung des Gesetzes an-
geordnet und dem Gesetzgeber eine Frist bis zum 30. Ju-
ni 2024 gesetzt, um eine Neuregelung zu erlassen. Schon
in der Ubergangszeit haben die vermeintlichen Ehegatten
unwirksamer Ehen Unterhaltsanspriiche analog zu den
Vorschriften tiber die Ehescheidung.

Logik, die eine Einzelfallpriifung fir nicht erforderlich
halt
Das Bundesverfassungsgericht hat schon friiher gele-

gentlich iiber die VerfassungsmaéfSigkeit von Kollisions-
normen entschieden. Seine erste wichtige Entscheidung

Ralf Michaels, VerfBlatt 2023, 596. 597



https://www.gesetze-im-internet.de/bgbeg/BJNR006049896.html#BJNR006049896BJNG032101123
https://www.gesetze-im-internet.de/bgbeg/BJNR006049896.html#BJNR006049896BJNG031400377
https://verfassungsblog.de/gut-gemeint-und-schlecht-gemacht/
https://verfassungsblog.de/gut-gemeint-und-schlecht-gemacht/

Deutschland

— der Spanier-Beschluss aus dem Jahr 1971 - befasste
sich mit der Frage, ob die Verfassung iiberhaupt Aussa-
gen zum IPR trifft, da das Kollisionsrecht damals weit-
hin als rein technisch und ohne verfassungsrechtlich re-
levanten Inhalt angesehen wurde. Diese Entscheidung,
in der es um ein spanisches Verbot der Wiederverheira-
tung nach einer Scheidung ging, betraf bereits das Recht
auf Eheschlieffung. In einer anderen, jiingeren Entschei-
dung entschied das Bundesverfassungsgericht, dass eine
nach deutschem Recht unwirksame, aber nach auslandi-
schem Recht wirksame (also hinkende) Ehe im Sozialver-
sicherungsrecht dennoch als Ehe zu behandeln ist. Beide
Entscheidungen tauchen im aktuellen Beschluss wieder
auf und bilden den Rahmen fiir einen verfassungsrechtli-
chen Aspekt, der nun wieder zum Vorschein kommt: Das
Gericht interessiert sich weniger fiir den Status der Ehe
selbst als vielmehr fiir den tatsdchlichen Schutz, der sich
aus einer Ehe ergibt.

Die Rechtsfolgen einer EheschliefSung sind natiirlich
vielfdltig, und die ausdriickliche Festlegung des Gesetz-
gebers, dass die Kinderehe keinerlei Rechtsfolgen nach
sich ziehen soll, ist daher weitreichend. (Der Vorschlag
von Konrad Duden, das Gesetz so auszulegen, dass sich
dies auf die fiir den Minderjdhrigen negativen Folgen be-
schrankt, wird leider nicht diskutiert.) Interessanterweise
widmet das Gericht nicht weniger als ein Fiinftel seiner
Entscheidung, dreizehn Seiten, einer lehrbuchmafSigen
Darstellung der Bedeutung der Ehe im Internationalen
Privatrecht. Die Folgen der EheschliefSung waren einer
der Hauptgriinde fiir die nahezu einhellige Ablehnung
der Gesetzesreform in der deutschen Kollisionsrechtswis-
senschaft. Ein weiteres Fiinftel der Entscheidung befasst
sich mit den Positionen einer Vielzahl von Stakeholdern
und Experten — jene der Bundesregierung und mehre-
rer Landesregierungen, des Max-Planck-Instituts fiir aus-
landisches und internationales Privatrecht, verschiede-
ner Frauen-, Kinder- und Menschenrechtsverbande sowie
psychologischer Gesellschaften. Fast alle davon forderten
das Gericht auf, das Gesetz fiir verfassungswidrig zu er-
klaren.

Diese Kritiker werden sich durch die Entscheidung be-
stétigt sehen, wenn auch nicht vollstindig. Denn wah-
rend das Gericht die Rechtsfolgen kritisiert, bestétigt es
im Wesentlichen die Statusentscheidung des Gesetzge-
bers, Kinderehen, die vor dem sechzehnten Lebensjahr
geschlossen wurden, fiir unwirksam zu erkldaren. Dies ist
nicht nur deshalb bedauerlich, weil der Status der Ehe
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selbst fiir die Eheleute oft sehr bedeutsam ist, wie wir
aus dem langen Kampf um die Anerkennung der gleich-
geschlechtlichen Ehe anstelle einer blofsen Lebenspart-
nerschaft wissen. AufSerdem entstehen hinkende Ehen,
die wiederum so behandelt werden, als seien sie wirksam.
Das mag verfassungsrechtlich geboten sein. Aus der Per-
spektive des internationalen Privatrechts erscheint es et-
was inkohérent, einerseits die Nichtigkeit einer Ehe zu
bestédtigen und andererseits die wichtigsten Rechtsfolgen
aufrechtzuerhalten, und dabei beides mit dem Schutz von
Minderjahrigen zu rechtfertigen. In dieser Logik, die ei-
ne Einzelfallpriifung fiir nicht erforderlich halt, stellt das
Gericht nicht in Frage, dass die Nichtigkeit der Ehe gene-
rell fiir alle betroffenen Minderjahrigen von Vorteil ist. Im
Ubrigen ist dieser Schutz in vielen anderen Kulturen aus-
schliefSlich der Ehe vorbehalten. Es muss verwirrend sein,
jemandem aus dieser Kultur zu erkldren, dass die Ehe, die
er fiir wirksam hielt, nichtig ist, dass sie aber zum Schutz
dennoch so behandelt wird, als sei sie wirksam.

Der Wert der Rechtsvergleichung fur die Verhaltnisma-
Bigkeitspriifung

Ein interessantes Element in der Entscheidung ist, wie
das Gericht sich der Rechtsvergleichung bedient. Die
deutsche Gesetzesreform war kein Einzelfall: Sie reihte
sich ein in eine ganze Flut von Reformen in Europa, die in
einer Studie des Hamburger Max-Planck-Instituts recht
umfassend zusammengestellt und analysiert wurden (frei
zuginglich). In den letzten Jahren haben viele Staaten
strengere Gesetze gegen Kinderehen erlassen, die nach
auslandischem Recht geschlossen wurden: Frankreich
(2006), die Schweiz (2012), Spanien (2015), die Nieder-
lande (2015), Danemark (2017), Norwegen (2007/2018),
Schweden (2004/2019) und Finnland (2019). Diese Refor-
men waren erfolgreiche virtue-signaling devices im Kon-
text zunehmender Fremdenfeindlichkeit (es iiberrascht
nicht, dass Rechte in Deutschland das Bundesverfas-
sungsgericht bereits wieder kritisiert haben). Inhaltlich
behandeln diese Gesetze ausldndische Kinderehen un-
terschiedlich streng — das deutsche Gesetz ist besonders
hart. Die Rechtsvergleichung beleuchtet jedoch nicht nur
dogmatische Fragen. Mehrere empirische Untersuchun-
gen haben gezeigt, dass auch die auslandischen Gesetze
die Zahl der Kinderehen nicht erfolgreicher verringert ha-
ben als das deutsche Gesetz. Die Zahl der Kinderehen ist
eher auf wirtschaftliche und soziale Faktoren in anderen
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Der Gesetzgeber ist zu weit gegangen

Lindern zuriickzufiihren als auf die europaischen Gesetz-
gebungen. Schlimmer noch, die Gesetze hatten manch-
mal schiddliche Folgen, nicht nur fiir Paare, die gegen ih-
ren Willen getrennt wurden, sondern sogar fiir Politiker:
In Danemark wurde ein ehemaliger Einwanderungsmini-
ster des Amtes enthoben, nachdem das Dianische Rote
Kreuz von einem Selbstmordversuch, Depressionen und
anderen negativen psychosozialen Auswirkungen des Ge-
setzes auf verheiratete Minderjdhrige berichtet hatte. Zu-
dem haben Erhebungen gezeigt, dass die Durchsetzung
der Gesetze in Deutschland und anderswo liickenhaft ist.

Das Bundesverfassungsgericht musste diesen empi-
rischen Berichten nicht viel Aufmerksamkeit schenken.
Bei der Beurteilung der Frage, ob die Unwirksamkeit aus-
landischer Ehen angemessen ist, hat sich das Gericht
jedoch an der rechtsvergleichenden Max-Planck-Studie
orientiert und darauf hingewiesen (Rn. 182, 189), dass die
grofSe Vielfalt alternativer Regelungen in auslandischen
Rechtsordnungen die Angemessenheit der deutschen Lo-
sung — keine Bestitigungsmoglichkeit der Ehe mit Voll-
jahrigkeit — unplausibel macht. Dies ist ein gutes Beispiel
fiir den Nutzen, den die Rechtsvergleichung — genauer
gesagt die [IPR-Rechtsvergleichung - bringen kann, auch
fiir das innerstaatliche Verfassungsrecht. Wenn die Prii-
fung der Angemessenheit eines Eingriffs fordert darzule-
gen, dass es an Alternativen fehlt, dann kann die Rechts-
vergleichung sowohl die Alternativen als auch die em-
pirische Evidenz fiir ihre Wirksamkeit erbringen. Dass
die Rechtsvergleichung so fiir die Praxis nutzbar gemacht
werden kann, ist eine gute Nachricht.

An den Beddrfnissen der Minderjanrigen orientieren

Der deutsche Gesetzgeber muss nun das Recht reformie-
ren. Was sollte er tun? Das Gericht hat eine Minimall6-
sung angedeutet: Diese Ehen sollen ausnahmslos als un-
wirksam betrachtet werden, aber die Unterhaltsregeln fiir
die Scheidung sollen auf sie ausgedehnt werden. Zudem
sollen die Eheleute die Moglichkeit haben, ihre Ehe aus-
driicklich oder implizit zu bestétigen, sobald sie volljah-
rig sind. Um eine entsprechende Regelung zu formulie-
ren, ware eine rechtsvergleichende Analyse der verschie-
denen Reformen anderer Lander sicherlich sehr hilfreich.

Der Gesetzgeber kann die Mahnung des Verfassungs-
gerichts aber auch als Anstofs fiir einen grofseren Reform-
schritt nehmen. Nicht alles, was verfassungsrechtlich zu-
lassig ist, ist auch politisch und rechtlich sinnvoll. Die
deutsche Reform wurde 2017 in der allgemeinen Unruhe
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der sogenannten Fliichtlingskrise im Eiltempo durchge-
setzt. Das Gleiche gilt, mit einigen Modifikationen, fiir die
Reformen anderer Lander. Was der deutsche Gesetzgeber
von ihnen lernen kann, sind nicht nur alternative Regu-
lierungsformen, sondern auch, dass der begrenzte Erfolg
dieser Reformen nicht auf Deutschland beschrinkt ist.
Diese Einsicht konnte den AnstofS fiir ein Gesetz geben,
das sich stdrker an der tatsdchlichen Situation und den
Bediirfnissen der Minderjdhrigen orientiert als an dem
Wunsch, die Achtung der Kinderehen auf ihrem Riicken
auszutragen.

Ein solches Gesetz konnte durchaus eine Einzelfall-
priifung wieder einfiihren, vor der man im IPR bekannt-
lich nicht zuriickschreckt. Dies gilt insbesondere ange-
sichts der Tatsache, dass die Vorschrift kein Massenpro-
blem betrifft, sondern eher eine relativ kleine Zahl von
Fillen, die die Behorden und die Justiz nicht {iberma-
3ig belasten diirften. Wenn der Gesetzgeber schon nicht
zur ordre-public-Priifung zuriickgehen will, kann er viel-
leicht die Regelung des Art. 13 Abs. 3 Nr. 2 fiir nach dem
16. Lebensjahr eingegangene Ehen auf friiher eingegan-
gene erweitern. Damit wiirde die Ehe lediglich aufheb-
bar; in Hartefdallen konnte die Sanktion entfallen. Der Ge-
setzgeber konnte weitergehend den Ort der Eheschlie-
flung an die Stelle der Staatsangehorigkeit der Ehegatten
als mafégeblichen Ankniipfungspunkt fiir die materiellen
Ehevoraussetzungen setzen, wie es der Deutsche Rat fiir
Internationales Privatrecht als Beratungsorgan des Ge-
setzgebers bereits vorgeschlagen hat (Coester-Waltjen,
[PRax 2021, 29). Damit konnten zwei sehr unterschiedli-
che Situationen klarer unterschieden werden: Paare, die
in Deutschland heiraten wollen (wo die Altersbeschran-
kung klar sinnvoll ist), und Paare, die bereits in ihren
Heimatlandern wirksam geheiratet haben und deren tat-
sdchlich bestehende Ehe in Frage gestellt wird. In der Tat
konnte dies eine gute Gelegenheit sein, von einem Sy-
stem, das das anwendbare Recht festlegt, zu einem Sy-
stem iiberzugehen, welches ausliandische Rechtsakte an-
erkennt, wie es in einigen anderen Rechtsordnungen be-
reits der Fall ist.

In jedem Fall bietet die Entscheidung des Bundes-
verfassungsgerichts Deutschland die Moglichkeit, den
Kampf gegen die Kinderehe wieder dorthin zu tragen,
wo er hingehort und wo er bessere Erfolgsaussichten
hat - weg vom internationalen Privatrecht und hin zu
wirtschaftlichen und anderen Formen der Unterstiitzung
fiir Lander, in denen Kinderehe weniger verbreitet wire,
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wenn sie weniger von Krieg und Armut betroffen wiren.

Erstverdffentlichung (auf englisch):
https://conflictoflaws.net/2023/foreign-child- marriages
-and- constitutional-law/

Ubersetzung ins Deutsche: Michael Cremer
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DreifSig Jahre gibt es das Asylbewerberleistungsgesetz
(AsylbLG) nun. Zu diesem Anlass werden vom 20. bis
26. Mai 2023 einige Nichtregierungsorganisationen in der
Aktionswoche gegen das AsylbLG darauf aufmerksam ma-
chen, dass das Gesetz dringend reformbediirftig ist. Dafiir
gibt es einige gute Griinde. Einer davon besteht in dem Er-
messenspielraum, der der Exekutive zuteilwird, Gefliich-
teten den Zugang zu einem menschenwiirdigen Existenz-
minimum zu versperren.

Das Ministerium fiir Kinder, Jugend, Familie, Gleich-
stellung, Flucht und Integration des Landes Nordrhein-
Westfalen (MKJFGFI) verletzt seine Fiirsorgepflicht fiir
Gefliichtete mittels eines Runderlasses zur Auszahlung
des Bargeldbedarfs zur Deckung des notwendigen person-
lichen Bedarfs nach dem Asylbewerberleistungsgesetz1 (im
Folgenden: Runderlass). Teile dieses Runderlasses sind
nach der hier vertretenen Auffassung rechtswidrig. Sie
halten einer verfassungsrechtlichen Uberpriifung nicht
stand.

Das menschenwdrdige Existenzminimum Gefliichteter

Grundrechte sind nach traditioneller Lesart als Abwehr-
rechte gegen staatliche Eingriffe zu verstehen, die keinen
Leistungsanspruch beinhalten. Das Bundesverfassungs-
gericht ndhert sich mittlerweile dennoch der Gewih-
rung einiger menschenwiirdiger Mindestgarantien an.2
Nimmt die Bundesrepublik das Sozialstaatsprinzip ernst,
so das Argument, muss sie einige Mindestleistungen zur

Sicherung einer menschenwiirdigen Existenz {iberneh-
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men. Deshalb sichert ein entsprechendes verfassungs-
rechtliches Leistungsrecht ,,jedem Hilfebediirftigen die-
jenigen materiellen Voraussetzungen zu, die fiir seine
physische Existenz und fiir ein Mindestmaf$ an Teilhabe
am gesellschaftlichen, kulturellen und politischen Leben
unerlisslich sind.“>

Gefliichtete sind fiir die Dauer der Bearbeitung ih-
res Asylantrags nach §§ 47 Abs. 1 S. 1, 61 Abs. 1 S. 1
AsylG vom Arbeitsmarkt ausgeschlossen. Sie konnen ih-
ren Unterhalt nicht selbststindig bestreiten. Deshalb
sind sie — wie andere Hilfebediirftige — darauf angewie-
sen, dass ihr Uberleben durch staatliche Leistungen ge-
sichert wird. Infolgedessen gibt es auch fiir Gefliichtete
nach der Rechtsprechung des Bundesverfassungsgerichts
ein Grundrecht auf Gewahrleistung des menschenwiirdi-
gen Existenzminimums.’

Das AsylbLG regelt die konkreten staatlichen Fiir-
sorgepflichten wihrend des Asylverfahrens. Gefliichteten
kommt hieraus einerseits eine Leistungsgarantie zu, was
die Befriedigung von {iiberlebensnotwendigen Grundbe-
diirfnissen an ,,Nahrung, Kleidung, Hausrat, Unterkunft,
Heizung, Hygiene und Gesundheit* betrifft.® Dieser Be-
darf wird durch Sachleistungen gedeckt.

Andererseits gehort zu dem Existenzminimum auch
»die Sicherung der Moglichkeit zur Pflege zwischen-
menschlicher Beziehungen und zu einem Mindestmafd
an Teilhabe am gesellschaftlichen, kulturellen und poli-
tischen Leben [...], denn der Mensch als Person existiert
notwendig in sozialen Beziigen.“’

LI per bis heute unter dem Aktenzeichen 534-39.18.03-16-057 giiltige Erlass vom 6. September 2019 ist online nicht abrufbar.
Sein nahezu wortgleicher Vorgidnger vom 15. Mai 2018 (vgl. dort Ziffer 5.) wird jedoch auf der Webseite des Fliichtlingsrats NRW

zur Verfligung gestellt.

2Hierzu insbesondere das Urteil des BVerfG vom 09.02.2010 zu , Hartz IV, BVerfGE 125, 175.

3BVerfGE 125, 175 Leitsatz 1.

4Asylsuchenden ist eine Beschéftigung friihestens nach 9 Monaten zu erlauben, wenn das Asylverfahren nicht unanfechtbar
abgeschlossen ist, oder wenn andere Ausnahmen zutreffen (vgl. § 61 Abs. 1 S. 2 Nr. 1-4 AsylG).

5BVerfG, Urt. v. 18.7. 2012 - 1 BvL 10/10, 1 BvL 2/11, Leitsatz 2.

6Grube/Wahrerldorf/Flint/Leopold, 7. Aufl. 2020, AsylbLG § 3 Rn. 6.

7BVerfG, Urt. v. 18.7. 2012 - 1 BvL 10/10, 1 BvL 2/11 Rn. 64.
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Dieser Teil des Leistungsanspruchs ist in §§ 3 Abs. 1 S.
2, 3a AsylbLG konkretisiert und sichert den notwendigen
soziokulturellen Bedarf.8

In der Praxis verwandelt sich dieser Anspruch in einen
Barbetrag, der personlich nach den in § 3a AsylbLG fest-
gelegten Regelsitzen ausgehindigt werden soll (vgl. § 3
Abs. 5S. 1 AsylbLG). Zur konkreten Organisation der Aus-
zahlung des sogenannten Taschengelds dufSert sich das
Gesetz nicht weiter. § 3 Abs. 5 S. 1 AsylbLG beinhaltet
insoweit eine gebundene Ermessensentscheidung:9 Der
Absatz ertffnet einen Entscheidungsrahmen zum Wie,
nicht aber zum Ob der Auszahlung des notwendigen per-
sonlichen Bedarfs.

Der Runderlass als Gegenstand fenlerhafter Ermessens-
austibung

Das damalige Ministerium fiir Kinder, Familie, Fliicht-
linge und Integration des Landes N ordrhein-Westfalen?
hat diesen Ermessensspielraum seinerzeit in dem Rund-
erlass vom 6. September 2019 genutzt. Der Barbetrag
wird nur bei personlicher, rechtzeitiger Abholung ausge-
zahlt. Der Anspruch auf Auszahlung des wochentlichen
Taschengeldes entféllt dagegen laut Ziffer 11T des Rund-
erlasses vollstiandig, wenn die leistungsberechtigte Per-
son aufgrund eigenen Verschuldens unentschuldigt vom
Auszahlungstermin fernbleibt.

Dieser Teil des Runderlasses ist aus mehreren Ge-
sichtspunkten rechtswidrig. Zum einen wird darin nach
dem Wortlaut eine Regelung iiber die Auszahlung des Lei-
stungsanspruchs selbst getroffen (also: iiber das Ob der
Zahlung).11 So stellt Ziffer IIT des Runderlasses eine be-
hordliche Ermessensiiberschreitung dar.

Zum anderen sind die Griinde, aus denen Leistungen
gekiirzt werden konnen, durch den Gesetzgeber in den
§81a, 9 Abs. 3 AsylbLG und §860-67 des Ersten Sozialge-

8Ebd., Rn. 88.
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setzbuches geregelt. Der Runderlass bezieht sich in Ziffer
III mit dem unentschuldigten Fernbleiben nicht auf einen
der darin benannten, wohl rechtméfSigen Kiirzungsgriin-
de.12

UnverhdltnismaBigkeit von Ziffer Il des Runderlasses

Ziffer III des Runderlasses steht ferner nicht im Einklang
mit der oben dargestellten Rechtsprechung des Bundes-
verfassungsgerichts, nach der die Sorge fiir ein men-
schenwiirdiges Existenzminimum eine staatliche Lei-
stungspflicht beinhaltet. Da die Auszahlung des notwen-
digen Bargeldbedarfs eine menschenwiirdige Garantie
darstellt, droht Ziffer III des Runderlasses die Versagung
einer staatlichen Leistungspflicht in verfassungswidriger
Weise an.

Das konnte hochstens gerechtfertigt sein, wenn Zif-
fer III des Runderlasses den Anspruch verkiirzen wiir-
de, um die Vernachlassigung verfassungskonformer Mit-
wirkungspflichten zu ahnden. Rekurriert man auf Ent-
scheidungen des Bundesverfassungsgerichts zu Sanktio-
nen bei Hartz IV, konnen solche Einschnitte durchaus zu-
lassig sein.13

Ziffer I1I des Runderlasses miisste demnach insbeson-
dere verhdltnisméflig sein. Dazu bedarf es eines legitimen
Zwecks. In einer Stellungnahme zum Thema ,Sachlei-
stungen statt Geldleistungen fiir Asylbewerber und Aus-

“14 hennt das fiir

reisepflichtige in Landeseinrichtungen
Fliichtlingsangelegenheiten zustandige Dezernat 20 der
Bezirksregierung Detmold in diesem Zusammenhang die
Verhinderung des Missbrauchs von Leistungen.

Lasst man diesen legitimen Zweck gelten, kann an-
genommen werden, dass der Wegfall nachtraglicher Aus-
zahlungen aus Rechtssicherheitsgesichtspunkten zu des-
sen Forderung geeignet ist. Holt ein*e Gefliichtete*r den
Geldbetrag nicht rechtzeitig ab, erlischt der Anspruch fiir

diese Woche — womit auch der Raum fiir nachtrégliche

9Grube/Wahrer1d01rf/Flint/Leopold, 7. Aufl. 2020, AsylbLG § 3 Rn. 43.
10Nach dem Regierungswechsel infolge der Landtagswahl im Mai 2022 sind die Kompetenzen iibergegangen in das heutige

MKJFGFI.

11Vgl. Fn. 1, Vorgiangererlass vom 15. Mai 2018, Ziffer 5: ,Bleibt eine anspruchsberechtigte Person dennoch aufgrund des ei-
genen Verschuldens der Auszahlung des wochentlichen Taschengeldes fern, entfdllt die Auszahlung des Taschengeldes fiir diese

Woche.“

12Eine Verfassungsbeschwerde gegen §1a AsylbLG wurde nicht zur Entscheidung angenommen, vgl. BVerfG (3. Kammer, 1. Se-

nat), Nichtannahmebeschl. v. 12.5.2021 - 1 BvR 2682/17.

13Buchholl‘z, Gabriele: Das Grundrecht auf Gewihrleistung eines menschenwiirdigen Existenzminimums und die staatliche

Grundsicherung JuS 2021, 503; 506.

14Stellungnahme des Leiters des Dezernates 20 (Fliichtlingsangelegenheiten) der Bezirksregierung Detmold.
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oder mehrfache Geltendmachung in betriigerischer Ab-
sicht versperrt wird.

Eine Erforderlichkeit dieses Mittels ist dagegen kaum
noch begriindbar. Zunichst fragt sich, ob nicht schon
Vorgaben wie die der Bezirksregierung Arnsberg zur Ta-
schengeldausgabe ausreichen, um den Zweck in gleichem
MafSe zu fordern. Nach der dortigen Ziffer 2.8 muss die
Taschengeldausgabe sorgfiltig durchgefiihrt und doku-
mentiert werden. Mit landesiibergreifenden Regelungen
dieser Art wiirde im Ubrigen auch die Verantwortung fiir
die Richtigkeit der Auszahlungen bei der Behorde ange-
siedelt und nicht auf die Anspruchsberechtigten abge-
wilzt. AufSerdem sind andere Mittel vorstellbar, die Miss-
brauch verhindern und zeitgleich keinen derart gravie-
renden Einschnitt in den Anspruch Gefliichteter darstel-
len wiirden, etwa die Nutzung personenbezogener Chip-
karten, ihrer Funktion nach vergleichbar mit der elek-
tronischen Gesundheitskarte, oder die Vergabe fester Er-
satztermine.

Leistungen als Mittel zur Verhinderung ihres Miss-
brauchs ginzlich entfallen zu lassen ist schlieflich nicht
angemessen. Das menschenwiirdige Existenzminimum
Gefliichteter ist nach dem Bundesverfassungsgericht von

1SBVerfG, Urt. v. 18.7. 2012 - 1 BvL 10/10, 1 BvL 2/11 Rn. 62.
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iiberragend wichtiger Bedeutung. Wortlich heifst es im
Urteil vom 18. Juli 2012: ,,Das Grundrecht auf Gewahrlei-
stung eines menschenwiirdigen Existenzminimums er-
gibt sich aus Art. 1 Abs. 1 GG in Verbindung mit Art. 20
Abs. 1 GG. Art. 1 Abs. 1 GG begriindet diesen Anspruch
als Menschenrecht.“1°

Dieses Menschenrecht derart scharf zu beschneiden,
wihrend es andere Losungen gibe, Missbrauch einzu-
ddmmen, ldsst sich nicht begriinden. Nach der Wesent-
lichkeitstheorie diirfte es im Ubrigen allein Aufgabe des
demokratisch legitimierten Gesetzgebers sein, einen sol-
chen Einschnitt vorzunehmen.

Das MKJFGFI muss Ziffer III des Runderlasses also
umgehend aufheben. Der Gesetzgeber tiate auch gut dar-
an, den Ermessensspielraum der zustidndigen Behorden
im AsylbLG zu konkretisieren. Es kann keinen Raum da-
fiir geben, verfassungsrechtliche Garantien dergestalt zu
verkiirzen. Auch, wenn die verniedlichende Bezeichnung
des Taschengeldes irrefiihrend sein mag, handelt es sich
um ein unverduflerliches Recht. Es ist hochste Zeit, dass
es auch als solches wahrgenommen wird.
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Verfassunasfeindliches Verhalten im

offentlichen Dienst

Einzelfille oder institutionelles Problem des Staates? Erkenntnisse der MEGAVO-Studie

doi: 10.17176/20230413-190223-0

In den letzten Wochen und Monaten riickten ver-
fassungsfeindliche Verhaltensweisen von Staatsdie-
ner:innen wieder in verstarktem MafSe in das Blickfeld
der offentlichen Wahrnehmung. Die Grofs-Razzia in der
Reichsbiirgerszene am 7.12.2022 sowie die nachfolgen-
de Razzia am 22.3.2023 diirften wohl am intensivsten in
Erinnerung geblieben sein. In beiden Fillen sollen sich
auch Beschiftigte des offentlichen Dienstes unter den
Reichsbiirgern befunden haben.

Parallel dazu und in der Zeit danach ergingen diver-
se Gerichtsentscheidungen zu Themenfeldern, die wohl
zu den dienstrechtlichen ,Dauerbrennern® im Bereich
der verfassungsfeindlichen Aktivitdten von Staatsdie-
ner:innen gezahlt werden diirfen: das Stechen von Ti-
towierungen mit verfassungsfeindlichen Inhalten (dazu
beispielsweise VG Bayreuth), Mitgliedschaften von Be-
amt:innen in verfassungsfeindlichen Parteien (dazu bei-
spielsweise OVG Magdeburg) oder der Austausch von ras-
sistischen oder rechtsextremen Inhalten tiber Messenger-
Dienste durch Beamt:innen (dazu beispielsweise VG
Magdeburg oder VG Bremen).

Nicht zuletzt im Lichte dieser Ereignisse wurde zu-
letzt immer haufiger die Frage aufgeworfen, ob es sich
hierbei um Einzelfédlle oder um ein institutionelles Pro-
blem des Staates handelt.! Momentan laufen mit der
MEGAVO-Studie der Deutschen Hochschule der Polizei
sowie der InRa-Studie ,,Rassismus als Gefdhrdung des ge-
sellschaftlichen Zusammenhalts im Kontext ausgewahl-
ter gesellschaftlich-institutioneller Bereiche“ zwei von
der Bundesregierung geforderte Studien, deren Ergeb-
nisse auch in diesem Zusammenhang relevant werden
konnten. Die MEGAVO-Studie hat am 4.4.2023 ihren Zwi-
schenbericht vorgelegt. Danach finde sich im Bereich
der Polizei ,allenfalls eine kleine Anzahl von Personen,
die ein konsistent menschen- und demokratiefeindliches

Andreas Nitschke

Weltbild aufweist“. Allerdings seien ,durchaus mehr als
nur Einzelfille“ gegeben, ,bei denen die individuelle Ein-
stellung kaum mit den Leitbildern der Polizei in Einklang
zu bringen ist”.

Die MEGAVO-Studie wurde als Reaktion auf sich hau-
fende Verdachtsfille in Sicherheitsbehorden gefordert.
Der damalige Innenminister Horst Seehofer lehnte eine
reine Untersuchung von Rassismus und Rechtsextremis-
mus in der Polizei ab, stimmte nach 6ffentlichem Druck
aber einer Studie zu, die sich in erster Linie mit dem
Berufsalltag von Polizist:innen beschaftigt. Auch wenn
die Studie hervorhebt, dass die grofse Mehrheit der Poli-
zist:innen sich sowohl zu ihrer Tatigkeit als auch zur frei-
heitlichen demokratischen Grundordnung bekennt, wird
gerade die Tatsache, dass es ,mehr als nur Einzelfdlle®
gibt, bei denen dies nicht zutrifft, in der Presse nachvoll-
ziehbarerweise als bedenklich eingestuft. Jedenfalls vor
dem Hintergrund des aktuellen Sachstands in der For-
schung kann allerdings dieser Befund gegenwartig kaum
weiterfiihrende Erkenntnisse auf institutionellen Rassis-
mus oder gar Rechtsextremismus in deutschen Behorden
liefern.

Institutioneller Rassismus als unreflektierte Ubernahme
von Routinen und Traditionen

Die Frage nach dem Bestehen von institutionellen Pro-
blemen im Staatsdienst wird gegenwirtig im Rahmen
der medialen und wissenschaftlichen Diskussion unter-
schiedlich beantwortet, wobei sich die Debatte nicht zu-
letzt aufgrund der stellenweise polarisierenden Bericht-
erstattung in den Medien gerade iiber subtil wirkende
Rassismen vereinzelt ,in ideologischen Griaben festge-
fahren“ zu haben scheint.

In der Wissenschaft wird aktuell, soweit ersicht-
lich, mehrheitlich die Auffassung vertreten, dass es in-

1Vgl. dazu statt vieler Singelnstein, FS-Feltes, 2021, S. 379 ff. m.w.N.; Vofskuhle, NVwZ 2022, S. 1841 ff. m.w.N.; Kluth, NVwZ

2022, S. 1847 ff. m.w.N.
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Verfassungsfeindliches Verhalten im offentlichen Dienst

stitutionelle Herausforderungen in deutschen Behorden
gibt. Rassistische oder rechtsextremistische Verhaltens-
weisen wiirden allerdings nicht in erster Linie von au-
fen in die Behorden hineingetragen und auf diese Weise
das Personal beeinflussen, sie seien vielmehr bereits in
den Behorden vorhanden. Ausgehend von den in der Ge-
sellschaft vorherrschenden und iiber Jahrhunderte nicht
hinterfragten (vor allem rassistischen) Stereotypen wi-
ren unter anderem die eingangs dargestellten Verhal-
tensmuster in ihren Ansédtzen bereits in die Struktu-
ren der staatlichen Institutionen gewissermafSen einge-
woben und wiirden entweder durch unreflektiert {iber-
nommene Routinen (,,das haben wir schon immer so ge-
macht®) oder Traditionen, Verklarungen und Legenden-
bildungen kombiniert mit eigenen selektiven Erfahrun-
gen im Sinne einer selbsterfiillenden Prophezeiung wei-
tergetragen und velrfestigt.2 Vor dem Hintergrund, dass
gerade staatliche Behorden die Werte des Grundgesetzes
schiitzen und nach ihnen handeln sollen, wirkt diese Er-
kenntnis fast verstorend.

Das hiefSe, grob vereinfacht und iiberspitzt formuliert,
dass es Verfassungsfeindlichkeit ohne Verfassungsfeinde,
Rassismus ohne Rassisten in deutschen Behorden gibt,
weil die Arbeitsroutinen entsprechende Verhaltenswei-
sen von dem Personal gewissermafien fordern wiirden,
ohne dass dieses Personal selbst eine verfassungsfeind-
liche (insbesondere rassistische) Einstellung haben muss
oder entsprechende Handlungen iiberhaupt als fragwiir-
dig wahrnimmt.

Um diese Erkenntnisse zu untermauern, werden di-
verse Studien ins Feld gefiihrt, die sich unter anderem
mit Diskriminierungserfahrungen im Kontext polizeili-
cher Gewaltausiibung ebenso beschiftigen wie mit ras-
sistischen Wissensbestianden in Polizei, Gesundheitsver-
sorgung und Arbeitsverwaltung oder dem Verhalten von
Lehrer:innen gegeniiber Schiiler:innen.

Dieser Ansatz ist selbstverstdndlich nicht ohne Ein-
winde geblieben. So wird beispielsweise angemerkt, dass

2Ausfiihrlich dazu Nitschke, PersV 2023, S. 124 ff. m.w.N.
3 Ausfiihrlich dazu Bernhardt, Die POLIZEI 2023, S. 96 ff.
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die Ergebnisse diverser Studien iiber mogliche rassisti-
sche Verhaltensweisen oder tibermifSige Gewaltanwen-
dung im Bereich der Polizei haufig ausschliefSlich auf den
Aussagen der befragten Opfer beruhen wiirden, die nicht
selten ungepriift blieben, aber in den Studien gleichwohl
den Grund fiir die Einstufung des jeweiligen Verhaltens
als rechtswidrig darstellten (,,Opferdarstellungen als Fak-
tum®).3

Rassismus und Rechtsextremismus in einer sich wan-
delnden Gesellschaft

Aber auch ein neues Problem- und Selbstbewusstsein der
sich wandelnden Gesellschaft konnte die Wahrnehmung
pragen. Einerseits verdndere sich die Gesellschaft dahin-
gehend, dass sie sensibler fiir neue Problem- und Kon-
fliktlagen werde und diese auch selbstbewusst 6ffent-
lichkeitswirksam zur Diskussion stelle.* Matthias Her-
degen spricht in seinem vor Kurzem erschienenen Buch
,Heile Welt in der Zeitenwende® vor einem etwas ande-
ren Hintergrund, der aber auch in den vorliegenden Kon-
text passt, von einer ,Hochstufung bestimmter Werte® zu
neuen Leitbildnern, von einem neuen Idealismus.® An-
dererseits bestehe ein gesellschaftliches Sicherheitsbe-
gehren, ein ,Bediirfnis nach maximaler Behiitetheit“6,
das immer grofser werde und die Gesellschaft empfind-
licher fiir Gefahren und Bedrohungen, aber auch fiir Ein-
griffe des Staates machen wiirde.” Beide Entwicklungen
wiirden sich gegenseitig beeinflussen und nicht zuletzt
vor dem Hintergrund der polarisierenden Berichterstat-
tung von Teilen der Presse sowie der Gesprachskultur in
den sozialen Medien zu einer ,neuen Kultur der Empo-
rung” sowie zu der Gefahr eines ,reflexhaften schnellen
Denkens* fiihren.8 Die Folge konne eine in Einzelfdllen
moglicherweise liberzogene Wahrnehmung und ggf. vor-
schnelle Bejahung institutioneller Pragungen unter Ver-
wendung der vereinzelt so bezeichneten ,Rassismuskeu-

“9

le”” sein.

In diesem Zusammenhang fiihrt etwa der Philosoph

4Vgl. Derin/Singelnsten, Die Polizei — Helfer, Gegner, Staatsgewalt, 2022, S. 249 ff. und S. 292 ff.

5Herdegen, Heile Welt in der Zeitenwende, 2023, S. 29 ff.
6Herdegen, Heile Welt in der Zeitenwende, 2023, S. 53 ff.

7Dazu Derin/Singelnsten, Die Polizei — Helfer, Gegner, Staatsgewalt, 2022, S. 249 ff. und S. 292 ff.; Feltes/Plank, Rassismus und
Rechtsextremismus in der Polizei?, S. 17, https://www.thomasfeltes.de/images/2021_0917 Feltes_Plank finale Version.pdf.

8Dalzu Herdegen, Heile Welt in der Zeitenwende, 2023, S. 47 und S. 63.
950 von Miinch, Meinungsfreiheit gegen Political Correctness, 2017, S. 78.
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Philipp Hiibl aus, dass die Diskussion {iber Rassismus im-
mer grofSer werde, obwohl Rassismus angesichts zuneh-
mender gesellschaftlicher Weltoffenheit und Sensibilitat
tatsdchlich immer seltener vorhanden sei. Wo Rassismus
wirklich vorhanden sei, miisse ihm fraglos begegnet wer-
den, gerade im Staatsdienst. Die vorschnelle Unterstel-
lung sei allerdings kontraproduktiv.

sachliche Diskussion mit klaren Begriffshestimmungen
ist notwendig

Diese eben nur angedeuteten und keinesfalls erschopfend
aufgefiihrten Standpunkte sollen und diirfen die Diskus-
sion {iber das Bestehen von institutionellen Herausforde-
rungen insbesondere bezogen auf Rassismus und Rechts-
extremismus in deutschen Behorden nicht relativieren
oder gar verniedlichen. Sie mégen aber andeuten, wel-
che Herausforderungen diese Debatte gerade in den De-
tails birgt. Diese beginnen aufgrund des Zusammenwir-
kens von juristischen, sozialwissenschaftlichen, philoso-
phischen sowie gesellschaftspolitischen Faktoren bereits
bei der Ermittlung des genauen Bedeutungsgehalts der
Begriffe , institutionell* oder ,Rassismus®.10 Gerade die
Erweiterungen und Wandlungen, die alleine der Rassis-
musbegriff in der jiingeren Vergangenheit erfahren hat,
erschweren dessen Greifbarkeit.!!

Anstelle entweder einer vorschnellen Unterstellungs-
haltung in Bezug auf institutionelle rassistische bezie-
hungsweise rechtsextremistische Probleme in deutschen
Behorden einerseits oder einer pauschalen und undiffe-
renzierten Abwehrhaltung diesbeziiglich andererseits er-
scheint daher eine offene und sachliche gesellschaftliche
Diskussion geboten, in deren Rahmen zunachst auch eine
verlassliche Klarung der grundlegenden Begriffe im Lich-
te der gegenwirtigen Entwicklungen notwendig ist.

Warum die MEGAVO-Studie in Bezug auf institutionellen
Rassismus nicht weiterhilft

Verhaltensweisen wie Reichsbiirgeraktivitaten, Stechen
von Tattoos mit verfassungsfeindlichen Motiven, Mit-
gliedschaften in verfassungsfeindlichen Parteien und

Andreas Nitschke

,Nazi-Chats“ miissten somit gemiR der aktuell in der
Wissenschaft herrschenden Auffassung, jedenfalls in der
Regel, als sich hidufende Einzelfille angesehen werden.
Denn in all diesen Fallgestaltungen stehen Beamt:innen
in Rede, die sich ihres Verhaltens bewusst sind und als
Individuen den Werten des Rechtsstaats zuwider agie-
ren. Auf dieses Verhalten kann mit den Mitteln des Diszi-
plinarrechts und gegebenenfalls des Strafrechts reagiert
werden.

Die Einordnung institutioneller Verhaltensweisen ge-
staltet sich deutlich schwieriger. Die ,sich haufenden
Einzelfille“ mogen durch institutionelle Mechanismen
im Sinne der aktuell vorherrschenden Ansicht zwar be-
giinstigt werden, diirften aber jedenfalls grundséitzlich
nicht durch sie hervorgerufen worden sein. Anders wa-
re dies nur in den Fillen, in denen sich das zunéachst un-
bewusste Moment zu einer bewussten Einstellung der je-
weils handelnden Beamt:innen gewissermafSen ,weiter-
entwickelt” hitte. Ob und wann genau dies der Fall ist,
erfordert eine genaue Analyse der konkreten Umstidnde
des jeweiligen Einzelfalles.

Jedenfalls in Bezug auf das Verstidndnis eines subtilen
institutionellen Wirkmechanismus von Rassismus und
Rechtsextremismus in deutschen Behorden vermogen
die Zwischenergebnisse der MEGAVO-Studie daher ge-
genwartig kaum weiterfiihrende Erkenntnisse zu liefern.
Insbesondere wird man die Formulierung ,,mehr als nur
Einzelfille® nicht ohne Weiteres als wissenschaftliche
Bestdtigung dieses Phdnomens begreifen konnen. Denn
die MEGAVO-Studie untersucht die bewussten indivi-
duellen Einstellungen der befragten Personen, wihrend
die institutionellen Wirkmechanismen nach aktuell vor-
herrschender Auffassung gerade unbewusst greifen und
Beamt:innen zu rassistischen Verhaltensweisen bringen,
ohne dass ein entsprechendes Bewusstsein bei ihnen vor-
handen ist. In Bezug auf diesen Ansatz erscheint eine
weitergehende Forschung vielversprechend und nicht
nur als Beitrag zur weiteren Versachlichung der 6ffentli-
chen Diskussion auch wiinschenswert.

10Dazu Kischel, in: Epping/Hillgruber, Beck-Onlinekommentar zum Grundgesetz, 54. Edition, Stand: 15.02.2023, Art. 3, Rn. 218e

ff. m.w.N.; Nitschke, PersV 2023, S. 124 ff. m.w.N.
1 pazu Nitschke, PersV 2023, S. 124 ff. m.w.N.
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Anti-Antisemitismus qua Verfassung

Ulrike Lembke, Christoph Schuch

Anti-Antisemitismus qua Verfassung

doi: 10.17176/20230420-204518-0

Mehrere Bundeslander haben kiirzlich sog. Antisemitismus-

Klauseln in ihre Verfassungen aufgenommen, so jlingst
die Hansestadt Hamburg (kritisch hier; allgemein hier).
In der Rechtswissenschaft und auch in der breiteren
offentlichen Diskussion wurden entsprechende Verfas-
sungsdnderungen im Gegensatz zu den Vorgingen auf
der documenta fifteen oder dem BGH-Urteil zum Wit-
tenberger Sandsteinrelief nur begrenzt rezipiert. Dem
folgenden Beitrag liegt die Annahme zugrunde, dass
das Anliegen effektiver (rechts-)staatlicher Antisemitis-
musbekdampfung den geltenden deutschen Verfassungen
immanent ist. Seine durchaus begriifSenswerte explizi-
te Verankerung in Landesverfassungen wirft aber einige
rechtliche Fragen auf, die nicht ohne Weiteres als geklart
gelten konnen.

Die Formulierungen der Anti-Antisemitismus-Klauseln

Auf Grundlage eines interfraktionellen Antrags hat die
Hansestadt Hamburg nach langerer Diskussion und ei-
ner umfassenden Anhorung im Verfassungsausschuss im
Marz 2023 eine sog. Antisemitismus-Klausel in die Pra-
ambel ihrer Verfassung eingefiigt:

Vielfalt und Weltoffenheit sind identitatsstiftend fiir
die hanseatische Stadtgesellschaft. In diesem Sinne und
mit festem Willen schiitzt die Freie und Hansestadt Ham-
burg die Wiirde und Freiheit aller Menschen. Sie setzt
sich gegen Rassismus und Antisemitismus sowie jede an-
dere Form gruppenbezogener Menschenfeindlichkeit ein.
Sie stellt sich der Erneuerung und Verbreitung totalitarer
Ideologien sowie der Verherrlichung und Verklarung des
Nationalsozialismus entgegen.

Bereits zuvor hatten Sachsen-Anhalt (2020), Bran-
denburg (2022) und Bremen (2023) ihre Verfassungen mit
dhnlichen Klauseln ergianzt (dazu schon hier und hier):

Art. 37a LSAVerf: Nichtverbreitung national-
sozialistischen, rassistischen und antisemiti-
schen Gedankenguts

Die Wiederbelebung oder Verbreitung na-
tionalsozialistischen Gedankenguts, die Ver-
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herrlichung des nationalsozialistischen Herr-
schaftssystems sowie rassistische und antise-
mitische Aktivititen nicht zuzulassen ist Ver-
pflichtung aller staatlichen Gewalt und Ver-
antwortung jedes Einzelnen.

Art. 7a BbgVerf: Schutz des friedlichen Zusam-
menlebens

(1) Das Land schiitzt das friedliche Zusam-
menleben der Menschen und tritt Antisemi-
tismus, Antiziganismus sowie der Verbreitung
rassistischen und fremdenfeindlichen Gedan-
kenguts entgegen.

(2) Das Land fordert das jiidische Leben und
die jiidische Kultur.

Art. 65 Ia BremVerf

Demokratiefeindlichen Bestrebungen, insbe-
sondere der Wiederbelebung, Verherrlichung
oder Rechtfertigung der nationalsozialisti-
schen Gewalt- und Willkiirherrschaft, sowie
rassistischen, antisemitischen und sonstigen
menschenverachtenden Aktivititen entschie-
den entgegenzutreten, ist Verpflichtung aller
staatlichen Organisation und Verantwortung
jeder und jedes Einzelnen. Die Freie Hanse-
stadt Bremen fordert die Entwicklung einer of-
fenen, vielfiltigen und toleranten Gesellschaft
sowie eines respektvollen und friedlichen Mit-
einanders.

Zudem werden in Thiiringen und Bayern Diskussio-
nen hinsichtlich der Einfiihrung einer solchen Klausel ge-
fiihrt. Ob weitere Lander sich anschliefSen, bleibt abzu-
warten.

Die Vielfalt der Formulierungen, die auch Ausdruck
der Verfassungsautonomie der Lander ist, lasst divergie-
rende Verstdndnisse von Antisemitismus ebenso vermu-
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ten wie nicht unerhebliche Herausforderungen bei sei-
ner rechtlichen Erfassung und Bekdmpfung. Dies dufSert
sichin der jeweiligen systematischen Einbettung, den un-
terschiedlichen rechtlichen Wirkungen, der Bezugnah-
me auf Menschenfeindlichkeit oder Nationalsozialismus
sowie den offenen Fragen der konkreten Rechtsanwen-
dung - schliefSlich sollen Verfassungsnormen auch hand-
lungsleitend fiir den Umgang von Behoérden und Justiz
mit den Phidnomenen von Antisemitismus sein (dazu
hier).

Antisemitismus als interdisziplinare Herausforderung

In den einzelnen Diskussionen und Anhorungen in den
Landtagen sind unterschiedliche Erscheinungsformen,
Funktionen und Milieus von Antisemitismus zur Sprache
gekommen. Angesichts der Tendenzen in oOffentlichen
Diskursen, Antisemitismus auf ein Problem ,,der Ande-
ren“ (insbesondere Muslime und ostdeutsche Neonazis)
und damit auf wenige Erscheinungsformen zu verengen,
ist die Frage nach dem Antisemitismus-Verstindnis in
den neuen verfassungsrechtlichen Regelungen nicht tri-
vial.

Antisemitismus kann verstanden werden als eine
Form gruppenbezogener Menschenfeindlichkeit, indem
durch Zuschreibungen eine abgewertete Fremdgruppe
geschaffen wird, welche die Eigengruppe aufwertet und
von personlichen Defiziten entlastet. Antisemitismus
kann aber auch eine umfassende Welterklarung gegen die
Zumutungen der Moderne mit aktiv antidemokratischer
StofSrichtung sein (exemplarisch Salzborn). Christlich-
antijudaistischen, rassenideologischen und antidemo-
kratischen Antisemitismus gab es in Deutschland schon
lange vor der Machtiibertragung an die Nationalsozia-
listen und der Shoah (Longerich, Krah). Nach 1945 ha-
ben sich bestehende Formen teils gewandelt, teils sind
neue Dimensionen wie der sekunddre Antisemitismus
mit seiner Tater-Opfer-Umkehr hinzugetreten (zu Wan-
del und Kontinuitét siehe Benz, Jahr; zu neueren Formen
Schwarz-Friesel).

In den Verfassungstexten wird Antisemitismus von
Rassismus unterschieden, aber beide gleichermafien als
Phanomen von Menschenfeindlichkeit oder Menschen-
verachtung angesehen und teils in einen engen Konnex
mit dem Nationalsozialismus gebracht. Unklar bleibt da-
bei, ob tatsidchlich alle (potentiell) rechtlich relevan-
ten Dimensionen von Antisemitismus (kompakt Brum-
lik, Salzborn) wie christlicher Antijudaismus, volkisch-
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rassistischer Antisemitismus, antidemokratische Ver-
schworungsideologien,  sekundar-schuldabwehrender
Antisemitismus, antisemitische Codes und Bilder so-
wie der aktuell verstirkt auftretende und diskutierte is-
raelbezogene Antisemitismus (grundlegend Bernstein,
Holz/Haury, Mendel, Salzborn; einschrankend dazu hier
und hier) nun von den Landesverfassungen erfasst sind.

Die verfassungsrechtsdogmatische Literatur hierzu
ist leider sparlich. Reichhaltig sind dagegen die zu rezi-
pierenden Erklarungsmodelle, Theorien und empirischen
Befunde u.a. der sozial- und kulturwissenschaftlichen
Antisemitismusforschung (statt vieler Salzborn, Marusc-
zyk). Diese befdhigen auch zum Umgang mit antisemi-
tischen Projektionen wie dem ,Gerticht iiber die Juden®,
Codes und latentem Antisemitismus, wenn die interdiszi-
plindren Herausforderungen (dazu hier) ernst genommen
und aktiv an einem gelingenden Wissenstransfer gearbei-
tet wird.

Praambel, Staatsziel, Widerstandsrecht?!

In der breiteren Systematik der Landesverfassungen und
angesichts des foderalen Verfassungspluralismus stellt
sich die Frage nach der Verortung der Antisemitismus-
Klauseln sowie deren rechtlicher Qualifizierung. Die For-
mulierungen finden sich in der Praambel (Hamburg), un-
ter den Staatszielen (Sachsen-Anhalt und Bremen) und
im Abschnitt zu , Freiheit, Gleichheit, Wiirde“ (Branden-
burg). Vorgeschlagen wurde auch ein Zusatz im Wider-
standsrecht (Vorschlag Bremen). Zu beachten ist, dass die
Hamburger Landesverfassung als reine Staatsorganisati-
onsverfassung ohne Grundrechtsteil auskommt, in Bran-
denburg schon seit 2013 eine Anti-Rassismus-Klausel be-
stand (Art. 7a BbgVerf a.F.) und in Bremen bereits die Pra-
ambel auf den Nationalsozialismus und die Shoah ver-
weist.

Grundsétzlich sind die Anti-Antisemitismus-
Klauseln als Staatsziele formuliert. Dies gilt trotz der
Verortung in der Prdambel auch fiir die Hamburger Ver-
fassung, denn auf Grund der Eigenart als rein staatsor-
ganisationsrechtliche Verfassung kann den Verpflichtun-
gen in der Pradambel ein verbindlicherer Charakter dhn-
lich einem Staatsziel zugeschrieben werden (so schon
2020 dem Klimaschutz). In Brandenburg ist, wenngleich
in den Beratungen nur Absatz 2 explizit als Leistungsan-
spruch konzipiert wurde, die Verortung im Grundrechts-
abschnitt zwischen Wiirde und Freiheit zu vermerken.
Andere Verfassungen sehen eine eher irritierende ,Ver-
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Anti-Antisemitismus qua Verfassung

antwortung“ von Individuen vor. Rechtlich nicht mehr
nachvollziehbar ist eine in Bremen urspriinglich vorge-
schlagene Verortung im Widerstandsrecht, welche auf
einem fundamentalen Missverstdandnis von dessen Funk-
tion und Inhalt beruhen diirfte.

Staatsziel Antisemitismusbekampfung

Als Staatsziel nehmen die Antisemitismusklauseln zu-
nachst die Landesgesetzgeber in die Pflicht. Zu denken
ist hier etwa an Bildungs- und Praventionsprogramme,
um Antisemitismus auch als umfassende Weltanschau-
ung wirksam zu bekampfen. Zugleich fordert Antisemi-
tismusbekampfung als nun explizite Staatsaufgabe von
Verfassungsrang (im Grundgesetz implizit enthalten) al-
le staatlichen Akteur*innen zum Handeln auf. Dabei geht
es nicht nur um Aufklarung, Pravention und repressive
Mafinahmen, sondern auch um die pro-aktive Forderung
jlidischen Lebens und jiidischer Kultur, welche in der Ver-
fassung von Brandenburg explizit benannt ist.

Die Rechtsprechung der Landesverfassungsgerichte
in Bezug auf Staatsziele ist insgesamt sehr zuriickhal-
tend. Soweit ersichtlich, gibt es bislang noch keine ver-
fassungsgerichtliche Entscheidung zu einer der Anti-
Antisemitismus-Klauseln. Ob eine Form des Untermafs-
verbots entwickelt wiirde, welche ggf. auch eine indivi-
duelle Rechtsmobilisierung ermoglichen konnte, bleibt
daher abzuwarten. Das heifSt aber nicht, dass die Poli-
tik allein gefordert wire, die neuen Regelungen nicht im
Bereich des rein Symbolischen zu belassen. So sind bei-
spielsweise alle Gerichte und Behorden verpflichtet, das
Staatsziel der Antisemitismusbekdmpfung als Rechts-
gut von Verfassungsrang in die grundrechtliche Abwa-
gung einzubeziehen, was aktuell vor allem mit Blick
auf israelbezogenen Antisemitismus und die Meinungs-,
Versammlungs-, Kunst- sowie Wissenschaftsfreiheit von
nicht unerheblicher Bedeutung sein diirfte.

Pflichten des*der Einzelnen und Rechtsmobilisierung

Allerdings entsteht der Eindruck, als solle diese Ver-
antwortung weitergegeben werden. Die Verpflichtung
der*des Einzelnen in Art. 37a LSAVerf sowie in Art. 65 Ia
BremVerf ist mit der zwingenden Unterscheidung zwi-
schen Grundrechtsberechtigung und Grundrechtsver-
pflichtung kaum in Einklang zu bringen. Zwar ist der
Hinweis auf die gesamtgesellschaftliche Verantwortung
wichtig. Als unverbindliche Postulate innerhalb verbind-
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licher Verfassungsrechtsnormen irritieren solche Formu-
lierungen jedoch eher und kdnnen so die Wirksamkeit der
Gesamtregelung abschwiachen.

Die individuelle Mobilisierung eines Staatsziels ist
schwierig und in der Regel nur im Zusammenhang mit
einem Grundrecht moglich. Fiir die Antisemitismusbe-
kampfung kann (aufSer unter der Hamburger Landesver-
fassung) auf den Schutz vor rassistischer Diskriminie-
rung, welcher unstreitig auch Antisemitismus umfasst,
zurlickgegriffen werden, auch wenn die neuen Klauseln
sinnvollerweise Antisemitismus und Rassismus neben-
einander benennen.

LVergangennheitshewaltigung“ als Hindernis fiir Recht
gegen Antisemitismus

In gesellschaftlichen Diskursen so wie in Rechtswis-
senschaft und Justiz scheinen nur begrenzte Kennt-
nis zu den vielfdltigen Dimensionen von Antisemitis-
mus zu bestehen. Haufig wird dieser auf einen volkisch-
rassistischen Antisemitismus reduziert und eng mit dem
Nationalsozialismus verkniipft, wihrend andere recht-
lich relevante Erscheinungsformen ausgeblendet werden.
Selbst ein Gericht, welches zunichst verschiedene Defi-
nitionen von Antisemitismus zutreffend dargestellt hat,
behauptet dann plo6tzlich, als Antisemit konne aber nur
bezeichnet werden, wer ,,die Uberzeugungen teilt, die zu
der Ermordung von 6 Millionen Juden unter der national-
sozialistischen Schreckensherrschaft gefiihrt haben, und
die Menschen alleine aufgrund ihrer Zugehorigkeit zu ei-
ner Religionsgemeinschaft angreifen und fiir die Ubel der
Welt verantwortlich machen® (LG Miinchen I, Urteil vom
10.12.2014 - 25 O 14197/14). Das Bundesverfassungsge-
richt hat diese Deutung als fernliegend verworfen. Zwar
betonen Politik, Justiz und Rechtswissenschaft zu Recht
die historisch begriindete besondere Verpflichtung aller
deutschen Staatsgewalt zur Bekdmpfung von Antisemi-
tismus. In der Praxis scheint sich aber gerade diese Beto-
nung als wesentliches Durchsetzungshindernis zu erwei-
sen.

Von aktuellen verfassungsdndernden Rechtsetzungs-
prozessen ist zu erwarten, dass sie den spezifischen Kon-
text eines post-nationalsozialistischen deutschen Staa-
tes anerkennen und zugleich aktuelle Erscheinungsfor-
men von Antisemitismus zutreffend erfassen und effek-
tiv bekdmpfen. In Art. 7a BbgVerf wird der Nationalsozia-
lismus nicht erwdhnt. Dagegen benennt Art. 37a LSAVerf
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das ,nationalsozialistische Gedankengut®, ,die Verherr-
lichung des nationalsozialistischen Herrschaftssystems®
und trennt diese nur durch ein ,sowie“ von den zu un-
terbindenden ,rassistischen und antisemitischen Aktivi-
taten®. Sehr dhnlich ist die Formulierung von Art. 65 Ia
BremVerf. In der Pradambel der Hamburger Landesverfas-
sung wird erst Antisemitismusbekdmpfung als Aufgabe
benannt und anschliefSend in einem neuen Satz auf den
historischen Hintergrund des Nationalsozialismus ver-
wiesen.

Die neue Hamburger Formulierung hat den Vorteil,
dass sie Erinnerungskultur und effektive Antisemitis-
musbekdmpfung in einer Norm zusammenbringt und zu-
gleich unterscheidet. In der brandenburgischen Regelung
fehlt der historische Hintergrund, dafiir wird in die Zu-
kunft gerichtet die Forderung jiidischen Lebens und jii-
discher Kultur garantiert. Aus diesen verschiedenen An-
sdtzen lasst sich fiir laufende verfassungspolitische De-
batten um Anti-Antisemitismus-Klauseln lernen. Bereits
bestehende Regelungen miissen im Interesse grofstmog-
licher Effektivitdt ausgelegt und angewendet werden.
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(VerfassungsjRecht gegen Antisemitismus

Verfassungsidnderungen konnen Schaupldtze von Sym-
bolpolitik sein, aber auch der Selbstvergewisserung die-
nen oder grundlegende Fragen des Zusammenlebens re-
geln. Die Zahl antisemitischer Vorfille ist in den letzten
Jahren weiter angestiegen. Die rechtsstaatlichen Reak-
tionen hierauf sind allerdings noch verbesserungsfihig.
So ist es vielleicht der richtige Zeitpunkt, um Antisemi-
tismusbekampfung als rechtlich verbindliche Staatsauf-
gabe zu formulieren. Wenn eine Verengung des Antise-
mitismusverstandnisses auf vorgeblich zwingende Bezii-
ge zum Nationalsozialismus vermieden und zugleich die
Breite rechtlicher Moglichkeiten genutzt wird, kann die
Verpflichtung aller staatlichen Akteur*innen (also nicht
nur der Strafverfolgungsorgane, sondern auch der Zivil-
gerichte, der Behorden, der Schulen und Universitdten
usw.) zur effektiven Bekampfung von Antisemitismus in
all seinen Erscheinungsformen einen wichtigen Baustein
fiir das Zusammenleben in Deutschland bilden.
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Cannabis-Legalisierung light in Deutschland

Robin Hofmann

Gannanis-Legalisierung lignt in

Deutschiand

Triumph der Vernunft?

doi: 10.17176/20230426-204709-0

Kurz nach Ostern 2023 hat der Bundesgesundheits-
minister Karl Lauterbach die Pline zur Cannabis-
Legalisierung der Regierungskoalition vorgestellt.
Von der im Koalitionsvertrag vereinbarten Total-
Legalisierung ist nicht viel iibriggeblieben. Stattdessen
optiert Lauterbach fiir eine ,Legalisierung light’, die aus
zwei Sdulen besteht. Zundchst soll ein Gesetzentwurf
Cannabis umfassend entkriminalisieren: Erstens wird der
Besitz von bis zu 25 Gramm Cannabis straffrei gestellt.
Zweitens werden Cannabis Clubs erlaubt, Ziichterverei-
ne mit bis zu 500 Mitgliedern, in die jedes Mitglied bis
zu drei weibliche Cannabispflanzen einbringen darf. Die
zweite Sdule dann sieht regionale Modellvorhaben mit
kommerziellen Lieferketten vor, wie wir sie aus dhnlichen
Projekten in den Niederlanden und der Schweiz bereits
kennen.

Waren die Legalisierungsdebatte und die entspre-
chenden Konzepte bis dahin durch eine bemerkenswerte
Ignoranz gegeniiber der EU und ihren Vorgaben gepragt,
wurden die neuen Pldne einem europarechtlichen Reali-
tatscheck unterzogen. Das ist gut so. Trotzdem ist Lau-
terbachs Konzept weiterhin extrem ambitioniert und uni-
onsrechtlich auf Kante genaht. Soll heifSen: Trotz viele
guter und vor allem unkonventioneller Ideen bewegt man
sich stark an der Grenze zu dem, was rechtlich zuléssig
sein diirfte. Das gilt vor allen dann, wenn es um die prak-
tische Umsetzung geht. Im Folgenden sollen einige der
neuralgischen Punkte des Legalisierungskonzepts unter-
sucht werden.

25 Gramm Cannabis straffrei

Im Rahmen der ersten Sdule von Lauterbachs Legalisie-
rung light ist ein zentraler Aspekt der straffreie Besitz von
25 Gramm Cannabis fiir den Eigenkonsum. Der 6ffentli-
che Konsum nahe Schulen, Kitas o0.4. sowie in Fufsginger-
zonen bis 20 Uhr bleibt verboten. Im Umkehrschluss folgt
daraus, dass der o6ffentliche Konsum von Cannabis erlaubt
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wird. Europarechtlich ergeben sich gegen diese Rege-
lung keine Bedenken. Der Rahmenbeschluss 2004/757/]1
bestimmt etwa, dass der Besitz zum Eigenkonsum von
den nationalen Rechtsordnungen straffrei gestellt wer-
den kann (Art. 2). Auch das Schengener Durchfiihrungs-
tibereinkommen (SDU) verpflichtet die Mitgliedsstaaten
nicht dazu, den Besitz zu bestrafen oder zu verfolgen. Le-
diglich der Besitz zum Zwecke der Abgabe oder Ausfuhr
ist dort erwdhnt (Art. 71).

Probleme konnte allerdings die erstaunlich hohe
Menge von 25 Gramm Cannabis bereiten. Zum Vergleich:
Bislang hielt das Bundesverfassungsgericht 6 Gramm fiir
eine geringe Menge, bei der von einer Strafverfolgung
abgesehen werden kann. In den Niederlanden werden
5 Gramm toleriert. Und in Portugal, dem européiischen
Paradebeispiel fiir Drogenentkriminalisierung, sind 2,5
Gramm Cannabis straffrei (eine Zehn-Tages-Ration). Ge-
rade mit Blick auf Portugal zeigt sich dabei ein grundsétz-
liches Problem, das Lauterbachs Plane nicht thematisiert:
Wie weit darf eine Entkriminalisierung iiberhaupt gehen,
bis es sich um eine Legalisierung handelt?

Die UN definiert eine Entkriminalisierung als ein Pro-
zess, bei dem durch Gesetz eine Straftat von strafbar zu
nicht-strafbar herabgestuft wird. Wahrend das Verhalten
weiterhin verboten bleibt, konnen diese Verbote mit an-
deren Mitteln als dem Strafrecht durchgesetzt werden.
Mit anderen Worten: Wenn im Rahmen des internationa-
len Drogenkontrollregimes von Entkriminalisierung ge-
sprochen wird, dann ist eine Herabstufung zur Ordnungs-
widrigkeit gemeint. In Portugal ist es zwar straffrei, aber
nicht etwa erlaubt, bis zu 2,5 Gramm Cannabis zu besit-
zen. Wird man damit erwischt, muss man vor einer Kom-
mission zur Vermeidung des Drogenmissbrauchs erschei-
nen, die verschiedene Sanktionen verhdngen kann, dar-
unter gemeinniitzige Arbeit, Geldbufen, voriibergehend
Berufsausiibungsverbote und Platzverweise. Die Erlaub-
nis des Besitzes von 25 Gramm Cannabis ohne Einschran-
kung kommt einer faktischen Legalisierung damit schon
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sehr nah.

Sozialpolitik vs. Kriminalpolitik

Warum will die Regierungskoalition iiberhaupt die be-
trachtliche Menge von 25 Gramm legalisieren? In der
Praxis diirfte dies namlich fiir einige Probleme sorgen:
Wie soll etwa die Polizei noch Kleindealer von Konsu-
menten unterscheiden? 25 Gramm ist eine Menge, mit
der ein Dealer ein Geschiaft machen kann und solange er
sich nicht mit mehr Cannabis, oder bei der Ubergabe an
den Kunden, erwischen lasst, hat er nichts zu befiirchten.
Moglicherweise spielen hier sozialpolitische Erwdgungen
eine Rolle. Offenbar sollen auch Kleindealer in den Ge-
nuss der Straffreiheit kommen, da diese oft vulnerablen
Bevolkerungsgruppen entstammen. Warum sollten nicht
auch sie von der Entkriminalisierung profitieren, zumal
das Gras, das dann straffrei konsumiert werden kann, ja
auch irgendwo herkommen muss. Doch mit dieser fakti-
schen Straffreistellung des Kleinhandels begibt man sich
kriminalpolitisch auf diinnes Eis. Wer strafrechtlich kaum
noch etwas zu befiirchten hat, konnte dies als Anreiz ver-
stehen, in das lukrative Geschift mit der Droge einzustei-
gen. Mehr Dealer wiirden den Schwarzmarkt befeuern:
wachsendes Angebot, sinkende Preise.

Hier liefSe sich iiberlegen, ob nicht eine Einstufung als
Ordnungswidrigkeit fiir bestimmte Vergehen der besse-
re Weg wire. Das Ordnungswidrigkeitenrecht hat nam-
lich den grofSen Vorteil, dass hier das Opportunitatsprin-
zip gilt, die Obrigkeit also mehr Flexibilitat bei Strafver-
folgung und Sanktionierung hat. Bundesweit einheitli-
che Richtlinien konnten etwa gestaffelte Bufdgelder fest-
legen, wenn Anhaltspunkte fiir Abgabe und Handel be-
stehen.

Club-Gannabis als Losung des Entkriminalisierungsdi-
lemmas

Der interessanteste Aspekt der Legalisierung light sind
die geplanten Cannabis Clubs. Der unkonventionelle An-
satz soll den grundsétzlichen Widerspruch der Cannabis-
Entkriminalisierung auflosen: Was niitzt der straffreie
Besitz, wenn es kaum Moglichkeiten gibt, legal an das
Cannabis zu kommen? Dabei sind Entkriminalisierungs-
modelle wie in Luxemburg, die ausschliefSlich auf den Ei-
genanbau im heimischen Wohnzimmer setzen, nur we-
nig praktikable Losungen. Denn Cannabispflanzen sind
komplexe Gewichse. Anders als der Gummibaum im Bii-
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ro gibt sich die Pflanze nicht mit einmal wochentlich
Wissern zufrieden. Die weiblichen Pflanzen bediirfen bis
zum Erreichen des erntereifen Alters betrachtliche Auf-
merksamkeit, Fachkenntnisse und Ressourcen wie Diin-
ger, Wasser und kiinstliches Licht.

Genau hier kommen die Cannabis Social Clubs ins
Spiel. Die gibt es in Europa schon seit den 90er Jahren
und sind Zusammenschliisse von Gleichgesinnten, die
sich im Clubhaus gemeinsam der Cannabisaufzucht wid-
men, technisches Gerat und Expertise teilen und das Ern-
teprodukt gemeinsam in den privaten Clubraumlichkei-
ten konsumieren. Eine Weitergabe an Dritte oder eine Ge-
winnorientierung der Clubs ist nicht vorgesehen. Soziale
Aspekte stehen im Vordergrund. Aus diesem Grund ist et-
wa die Mitgliederzahl meist auf einige Dutzend begrenzt.

Eben diese soziale Komponente will Lauterbach den
deutschen Konsumenten nun aber gerade nicht zugeste-
hen. Er spricht schlicht von Cannabis Clubs, also oh-
ne ,social’, in denen der gemeinsame Konsum verboten
bleibt. Warum tritt Lauterbach hier als Spafiverderber
auf? Dahinter steht der Wille, ein europarechtkonformes
Clubmodell zu etablieren. Denn obwohl die Cannabis So-
cial Clubs erstaunlich weit verbreitet sind — in Spanien
soll es laut Wikipedia bis zu 500 geben -, sind sie nirgends
in Europa legal.

Die Pointe der Cannabis Social Clubs findet sich im Er-
laubnisvorbehalt fiir den Anbau zum personlichen Kon-
sum in Art 2 (2) des Rahmenbeschluss 2004/757/]J1. Die
simple Idee dahinter: Wenn der Anbau von Cannabis zum
Eigenkonsum erlaubt ist, dann kann auch nichts dage-
gensprechen, die Pflanzen in einem privaten Vereinsheim
unterzubringen. Entscheidend ist allein, dass keine Abga-
be des Cannabis stattfindet, sondern die Mitglieder ihre
eigenen Pflanzen aufziehen, die eigene Ernte einfahren
und am Ende das eigene Cannabis konsumieren.

Gannabis Clubs in der europarechtlichen Grauzone

Was einleuchtend klingt, ist unionsrechtlich — wie konn-
te es anders ein — durchaus problematisch. Zum Ersten
bestehen rechtliche Zweifel daran, ob die Aufzucht der
eigenen Cannabispflanze in einem CSC iiberhaupt noch
als ,Anbau zum personlichen Konsum® qualifiziert wer-
den kann und damit unter die Straffreiheitsklausel des
Rahmenbeschlusses fallt. Der Anbau in den eigenen vier
Winden ist ndmlich nur deshalb privilegiert, da so der Zu-
griff von und die Abgabe an Dritte zumindest theoretisch
weitgehend ausgeschlossen werden kann. Dies wire in ei-
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nem Cannabis Social Club gerade nicht der Fall. Dort ha-
ben samtliche Mitglieder Zugriff auf die Pflanzen. Auch
Dritte konnten Zugang bekommen, ohne dass der Pflan-
zenbesitzer dies kontrollieren konnte.

Zum Zweiten werden aber auch praktische Griinde ge-
gen eine Privilegierung von CSCs angefiihrt. Zwar mag
der soziale Gedanke im Vordergrund stehen. In der Reali-
tat aber operieren die Clubs oftmals so, dass von den Mit-
gliedsbeitrdagen professionelle Cannabisziichter bezahlt
werden, die sich um die Aufzucht der Pflanzen kiimmern.
So hat eine aktuelle Studie zu den Clubs in Europa ge-
zeigt, dass iiber die Hilfte der Clubs sich auf bezahlte Mit-
arbeiter beim Anbau des Cannabis verlassen. Gerade das
will Lauterbachs Konzept verhindern, indem eine Kom-
merzialisierung ausgeschlossen werden soll und Dritte
nicht mit der Aufzucht beauftragt werden diirfen. Zudem
ist eine Begrenzung auf 500 Mitglieder vorgesehen. von
denen jedes bis zu 3 weibliche Pflanzen einbringen darf.
Das ergibt eine Plantage von betrachtlichem Umfang und
es konnte schonmal eng werden, wenn Samstagvormit-
tags 500 Cannabiskleingértner nach ihren Sprosslingen
schauen. Da macht es eigentlich Sinn, die Verantwortung
auf diejenigen Mitglieder zu tibertragen, die einen griinen
Daumen haben.

Zu guter Letzt haben kriminalpolitische Gesichts-
punkte der Akzeptanz der CSCs zugesetzt. Fiir die Straf-
verfolgungsbehorden sind die Clubs namlich nur schwer
von illegalen Cannabisplantagen zu unterscheiden. Es
lasst sich kaum kontrollieren, ob die einzelnen Pflanzen
einzelnen, echten Personen zugeordnet werden konnen,
die dann die Ernte auch hochstselbst konsumieren — oder
ob das Gras letztendlich doch auf dem Schwarzmarkt lan-
det. Auch die Clubs selbst stehen im Verdacht, dass Can-
nabis zum Konsum teilweise gar nicht aufwendig selbst
anzubauen, sondern direkt vom Schwarzmarkt zu bezie-
hen wie oben genannte Studie bestitigt. Schon jetzt ist
klar, dass der Kontrollaufwand erheblich werden diirfte.

Wie will Lauterbach diese Probleme 16sen? Das Kon-
zept ist deutlich darauf ausgelegt, die Abgabe von Can-
nabis an Dritte, sprich Nicht-Clubmitgliedern, zu verhin-
dern. Zur Erinnerung: Die Abgabe ist im SDU (Art 71 (2)
strikt verboten. Das gemeinsame Konsumverbot soll dies
erreichen. Dahinter steht die Befiirchtung, dass die Can-
nabis Clubs Konsumrdume einrichten konnten, zu de-
nen auch Dritte Zugang hitten - dhnlich den niederlan-
dischen Coffeeshops.

Das Problem diirfte damit aber nicht geldst sein: Den

Deutschland

Mitgliedern eines Clubs steht es namlich grundsitzlich
frei, dritte Personen in den Verein mitzubringen, es sei
denn das ist per Satzung ausgeschlossen. Vereinsrecht-
lich unterscheidet sich ein Cannabis Club da nicht von
einem Kegelclub oder Tennisverein. Zwar darf an Drit-
te kein Cannabis abgegeben werden. Was aber, wenn die
sich Cannabis selbst pfliicken, fiir den personlichen Kon-
sum? Das wire keine Weitergabe im technischen Sinn.
Man konnte diesen Gedanken noch weiterspinnen und
an Cannabisverkostungen denken mit selbstgeerntetem
Cannabis fiir Besuchergruppen. Selbst wenn man den Zu-
gang zu den Vereinsheimen nur auf Mitglieder beschran-
ken wiirde, wire das noch lange keine Garantie, Miss-
brauch und auch Drogentourismus zu verhindern: Es sei
nur an die Raucherclubs erinnert, die im Nachgang des
Nichtraucherschutzgesetzes aus dem Boden schossen. Je-
der Gast musste lediglich ein Antrag am Eingang ausfiil-
len und schon war man Club-Mitglied.

Auf ins drogenpolitische Neuland

Trotz all dieser noch offenen Fragen: Die Regierungs-
koalition betritt drogenpolitisches Neuland. Die Strate-
gie steht europarechtlich zwar auf etwas wackeligen Fii-
fen. Doch immerhin hat sie Fiifle, was man von den
Planen zur Totallegalisierung nicht behaupten konnte.
Trotzdem sollte man die Erwartungen nicht zu hoch-
stecken. Was etwa den Dreiklang Jugendschutz, Gesund-
heitsschutz und Eindimmung des Schwarzmarktes an-
geht, wird die Entkriminalisierung kaum wirkungsvoll
sein. Der Schwarzmarkt wird nicht schrumpfen und damit
bleiben auch Gesundheitsrisiken, etwa durch verunrei-
nigtes Cannabis bestehen. Der Jugendschutz bleibt wei-
terhin der blinde Fleck der Pldne: Entkriminalisierung
und die Mitgliedschaft in Cannabis Clubs gelten erst ab
Volljahrigkeit. Minderjdhrige, die mit Cannabis erwischt
werden, miissen verbindlich an Frithinterventions- und
Praventionsprogrammen teilnehmen. Die Kids werden es
Lauterbach danken.

Die Plane werden die Justiz entlasten und auch die
Konsumenten diirfen sich freuen. Diejenigen, die sich ein
grofles Geschift mit der Droge versprochen haben, die
vielen Investoren und Startups, die iiber den Medical-
Cannabis Hebel grofS ins Genussgeschift einsteigen woll-
ten, gehen vorerst leer aus. Dass von dieser Seite viel und
vor allem laute Kritik kommt, ist nachvollziehbar, zeigt
aber auch was schiefgelaufen ist in der deutschen Lega-
lisierungsdebatte. Statt Gesundheits- und Jugendschutz
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haben wirtschaftliche Interessen den Diskurs dominiert.
Die Regierung hat dies mutwillig befeuert und rechtliche
Gesichtspunkte aufSen vor gelassen. Die Rechnung: Die
Totallegalisierung ist vom Tisch. Zumindest vorerst.

Mit Blick in die Zukunft ist ein verniinftiges Erwar-
tungsmanagement notwendig. Das gilt vor allem hin-
sichtlich der in der 2. Sdule geplanten regionalen Pilot-
projekte, die langfristig eine umfassende Legalisierung
ermoglich sollen. Auch hier sollte man sich keine Illu-
sionen machen. Die Planung, Durchfiihrung und wis-
senschaftliche Evaluation solcher Pilotprojekte kostet
viel Zeit. Die Niederldander haben 2017 mit der Projekt-
planung begonnen und bis heute ist noch kein Gramm

Robin Hofmann

staatlich lizensiertes Cannabis {iber den Ladentisch ge-
gangen. Die Schweizer sind nur unwesentlich schneller.
Und selbst wenn am Ende positive und wissenschaftlich
belastbare Ergebnisse stehen, dann beginnt die Uberzeu-
gungsarbeit erst richtig. Neben der Kommission miissen
auch skeptische Mitgliedsstaaten an Bord geholt werden.
Unmoglich ist das nicht. Aber es kostet Zeit und Nerven.
Was aber, wenn zwischenzeitlich ein Regierungswechsel
stattfindet? Wiirde sich eine CDU-gefiihrte Regierung auf
europaischer Ebene fiir eine Cannabis Legalisierung stark
machen? Wunder sollen bekanntlich geschehen. Darauf
bauen sollte man nicht.
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After years of inaction, the European Commission and
Council jointly acted to freeze EU funds totaling more
than €28.7 billion for Hungary and more than €110 bil-
lion for Poland at the end of 2022, citing rule-of-law vio-
lations. Surprisingly, the decisions were taken not just (or
even primarily) using the new Conditionality Regulati-
on designed for that purpose. Instead, they used a varie-
ty of other legal tools to which rule-of-law conditionali-
ty was attached. It remains somewhat mysterious, howe-
ver, precisely which funds and what proportion of those
funds have been suspended, and how those suspensions
have been legally justified. This post, a shorter version of
a SIEPS paper that will be published soon, describes what
we know about the complex set of funding suspensions
intended to make EU Member States pay for their rule-
of-law violations.

The Obvious History of Conditionality

The idea of suspending EU funds in response to rule of
law violations first arose in a letter written on 6 March
2013 by four EU Member State foreign ministers. At first,
it was unclear how this might be done. While the prima-
ry mechanism for dealing with challenges to fundamental
values seemed to be Article 7 TEU, its high hurdles for ac-
tivation render it functionally a dead letter. Existing Re-
gulations that authorized funding suspensions, the Com-
mon Provisions Regulation (CPR) and the Financial Re-
gulation (both since superseded), had been interpreted
to preclude sweeping ex ante suspensions. Instead, the
Commission used them on a project-by-project, receipt-
by-receipt basis, flagging specific projects and line items
for euphemistically called ‘corrections.” Invoices submit-
ted by the Member States for work done on those projects
would then not be paid or money paid out in error would
be clawed back. The CPR did contain broad language in
Art. 142(1)(a) that might allow for pre-emptive suspen-
sion of a broader swath of funds where rule-of-law vio-
lations threatened their proper spending. But the Com-

mission declined to interpret its existing legal mandates
broadly at that time, opting instead for an explicit legal
ground for suspending funds to rule-of-law-threatening
Member States.

The flagship Conditionality Regulation was tabled by
the Juncker Commission near the end of its term in 2018,
when the rule-of-law portfolio was still wielded actively
by Frans Timmermans, who had penned the letter to the
Barroso Commission. Throughout the legislative process,
the Conditionality Regulation was narrowed and weaken-
ed. What began as an attempt to sanction rule-of-law vio-
lations by withholding EU funds became a law designed to
protect the EU budget by withholding potentially corrup-
tible funds until rule-of-law deficiencies could be correc-
ted. The Regulation passed at the end of 2020 in a conten-
tious process that included a highly irregular intervention
by the European Council, followed by an unsuccessful le-
gal challenge by Hungary and Poland before the EC]J. Be-
cause the Council had promised the Regulation would not
be used until the ECJ affirmed its legality, the first and so
far only action against a Member State was only initiated
more than four years after the Regulation was first pro-
posed and more than a year after it came into effect.

The Commission eventually triggered the Conditiona-
lity Regulation against Hungary in April 2022. It proposed
that money be suspended for only three programmes un-
der the Cohesion Funds, and only 65% of the funding al-
located thereunder. This amounted to only roughly €7.5
billion. Despite Hungary’s many rule-of-law violations,
the Commission focused narrowly on corruption, requi-
ring the adoption of a system to detect and prosecute it.
The Hungarian government scrambled to enact a series
of anti-corruption laws in fall 2022 in response, but the
Commission — correctly in our view — deemed these in-
sufficient. Upon reviewing the Commission’s recommen-
dations in December 2022, the Council agreed by a qua-
lified majority vote to back the Commission. However, it
reduced the amount of suspended funds to only 55% of
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these three programs, to recognize Hungary’s reform ef-
forts.

In the end, the considerable effort to enact, defend
and deploy the Conditionality Regulation led to the sus-
pension of only €6.3 billion of funding and only to Hun-
gary, despite the huge effect that rule-of-law deficiencies
are having across the European Union. Even though this
lagged far behind what advocates had hoped for, the key
effect was that the Commission seemed emboldened by
the Council’s choice to back the unprecedented step lin-
king the issuance of funds to rule-of-law reforms. This led
to far greater effects elsewhere.

The Gonditionality Regulation was Only the Beginning

As the Conditionality Regulation was making its way th-
rough the legislative process, other conditionality me-
chanisms had been quietly embedded throughout EU law.
The Commission has used these mechanisms to freeze
more than €20 billion in additional EU funds allocated to
Hungary, and at least€110 billion allocated to Poland, wi-
thout ever invoking the Conditionality Regulation.

The Regulation on the Recovery and Resilience Fund
(the centrepiece of the Next Generation EU Package) has
been a central piece of the puzzle. It embodies a logic
of economic conditionality, in which issuance of reco-
very monies is linked to fulfilment of country-specific re-
commendations under the European Semester, long is-
sued by the Council. While most of the recommendati-
ons are about macroeconomic conditions, these recom-
mendations have contained in recent years strong rule-
of-law language for some Member States. By implicitly
linking economic conditionality to rule-of-law conditio-
nality, the Recovery Regulation created a new path for wi-
thholding funds.

Each Member State must submit a Recovery Plan to be
approved by the Commission, who may refuse the plan
or the distribution of funds its implementation requi-
res if country-specific recommendations are not addres-
sed. When the Commission assessed Poland’s and Hun-
gary’s proposed plans, it recommended approval of bo-
th, but with rule-of-law strings attached deriving from
their respective country-specific recommendations. Con-
sequently, none of the Recovery Funds would be distri-
buted to either country until they met ‘milestones’ that
restored judicial independence (for both Member States)
and that fought corruption more effectively (Hungary).

The Polish milestones, published in June 2022, were
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widely criticized - including by five Commissioners — be-
cause they did not require Poland’s compliance with all of
the ECJ’s judicial independence decisions. Four European
umbrella organisations of judges have even taken EU in-
stitutions to the ECJ over this decision. Chastened, the
Commission seemingly tightened conditions, rejecting
various reform attempts by Poland to unlock the money
that were widely thought to be inadequate. So far, Poland
remains unable to access the €35.4 billion authorized un-
der the Recovery Fund. Meanwhile, Hungary’s Recovery
Plan was finally approved in December 2022. But befo-
re funds could flow, Hungary was required to meet more
exacting and detailed conditions aimed at restoring judi-
cial independence, mirroring its country-specific recom-
mendations. Until these ‘super-milestones’ are met in full
first, Hungary cannot access its entire €5.8 billion in Re-
covery Funds.

But the biggest budgetary hit came from an even mo-
re surprising source. At the start of each EU budget cycle,
the Commission negotiates Partnership Agreements with
each Member State that specify how EU funds should be
spent. The new Common Provisions Regulation, enacted
in 2021, includes in Articles 9(1), 15 and Annex III a me-
thodology for applying as a ‘horizontal principle’ (or ‘en-
abling clause’) the requirement to comply with the Char-
ter of Fundamental Rights (CFR) in the implementation
of the wide array of funds it covers. In both the Hungari-
an and Polish Partnership Agreements, the Commission,
using the Council’s qualified majority around the Condi-
tionality Regulation as political cover, weaponized this
additional conditionality tool to freeze all CPR-covered
funds until both states restore, principally, an indepen-
dent judiciary as required by Article 47 CFR.

The EU-Hungarian Partnership Agreement covers €22
billion and includes 11 national programs. This plausibly
includes the €6.3 billion in funding for the three Cohesion
Fund programs that are withheld under the Conditionali-
ty Regulation procedure. However, because the Partner-
ship Agreement seems to authorize withholding all the
funds covered by it, Hungary is facing the suspension of
at least an additional €16.2 until it reinstates judicial in-
dependence. This is more than the total withholdings un-
der the Conditionality Regulation and Recovery Regulati-
on combined. Additionally, the Commission has withheld
monies under some of these funding streams pending a)
arepeal of the ‘child protection law’ that infringes LGBT+
equality rights, b) the restoration of academic freedom by
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Frozen

changing the politicized boards of trustees of the newly
privatized universities and c) compliance with the right
to asylum which Hungary keeps violating according to the
EC]J. The relevant Charter articles are mentioned in each
of the implementing decisions as explicit conditions to
remedy.

Taken together, Hungary faces the suspension of at
least €28.7 billion. Once the implementing decisions are
published for other programs, we may find that even mo-
re funds are being withheld. For example, we know that
Hungary has been cut off from both the Horizon Europe
and Erasmus+ programs, following the Council’s Imple-
menting Decision on the Conditionality Regulation that
additionally bars any EU funds from flowing to the new-
ly and controversially privatized universities. We cannot
attribute a Euro value to this particular decision, as the
funding amount results from competitive proposals not
yet assessed.

In Poland’s case, the suspensions, including their
amounts and rationales, are even murkier. Poland signed
a Partnership Agreement with the EU in June 2022, in
which the CFR conditionalities were limited to concerns
about gender equality and the rights of persons with di-
sabilities, with no mention of judicial independence. Re-
ports in October, however, suggested the Commission
was withholding what seems to be about €75 billion in Co-
hesion Funds after Poland’s failure to undertake promi-
sed judicial reforms. While the Commission has not pu-
blicized the legal basis for its decision, it has likely fol-
lowed its approach taken in Hungary’s case and invoked
Article 47 CFR as a horizontal condition on the funds co-
vered by Poland’s Partnership agreement. There may be
even more funds withheld under other funding streams
not yet visible because none of the implementing decisi-
ons for Poland have been published.

Finally, Poland has taken an additional hit to its EU
funds because the Commission has been deducting €1.5
million per day in fines for Poland’s continuing violati-
on of decisions of the Court of Justice. The amount owed
is now approaching €500 million. Between the Recovery
Fund and Partnership Agreement suspensions, plus the
docked fines, Poland is facing suspension of at least €110
billion, all without any invocation of the Conditionality
Regulation.

Does Money Make Reform Happen?

Unlike anything else that the Commission has tried over
the last ten years, suspending large amounts of money

has generated action. Both Poland and Hungary have al-
ready moved to enact new laws to remedy the problems
that stand between them and the money they expected to
receive.

But the Commission should remember that both the
Polish and Hungarian governments are run by lawyers
who have even jointly created a comparative law institute
to ransack other EU Member States’ legal pantries for ide-
as that they can use to appear to comply with EU law even
while undermining it. With ‘legalistic autocrats’ running
the show in both countries, the Commission needs to en-
sure it is not fooled by mere appearances.

So far, the Commission has successfully recognized
fake compliance. It refused Poland’s replacement of the
politicized judicial Disciplinary Chamber with a new one
that nonetheless featured many of the same judges. Now
Poland has run into domestic problems enacting more
substantial reforms. The government faces a divided Par-
liament, with some of its own supporters refusing to yield
to EU threats while others are eager to compromise and
release the money. The new judicial reform program has
now landed on the docket of the Constitutional Tribunal,
which itself is facing a new infringement action from the
Commission for violating EU law. So the restoration of the
rule of law in Poland is not imminent.

In Hungary, Prime Minister Viktor Orban has an im-
pregnable parliamentary majority that will follow his or-
ders. He also is particularly adept at faking compliance
with rule-of-law norms while undermining them. The
Hungarian government already rushed through a set of
laws establishing an anti-corruption program in fall 2022,
which the Commission rightly rejected as insufficient.
However, it did consider the government’s new plan to re-
form judiciary reasonable in theory, even as leading Hun-
garian human rights NGOs have already demonstrated it
is more cosmetic than real.

Now that the Commission, using the qualified majo-
rity in the Council for the Conditionality Regulation as
political cover, has seized the power to leverage great
change, it must reject Potemkin reforms and distinguish
paper promises from reality. Having surprised us all with
massive suspensions of EU funds to the rogue states, the
Commission now needs to bar the door on the flow of
funds and not unlock the money until the rule of law is
restored.
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Andras Jakab

Wie die EU durch das

Spitzenkandidatensystem ire illiberalen
Regime in Ungarn und Polen bekampfen

doi: 10.17176/20230412-190231-0

Die Europaische Union scheint unfihig zu sein, gegen die
illiberalen Regime in Polen und Ungarn erfolgreich vor-
zugehen. Dabei halt sich der Irrglaube, dass die EU keine
rechtlichen Mittel zur Verfiigung habe, um gegen diese
undemokratischen Staaten anzukdmpfen. Dies ist nicht
der Fall. Die EU hat und hatte schon immer die noti-
gen Mittel zur Hand, die jedoch auch tatsachlich genutzt
werden miissten. Der notwendige Schritt, um dies zu ga-
rantieren, ist so einfach wie wirksam. Die EU muss das
Spitzenkandidatensystem fiir die Europdische Kommissi-
on wiedereinsetzen.

In den Kopfen vieler Kommentatoren findet sich das
Bild einer guten Europdischen Kommission, die tapfer
gegen die bosen, illiberalen Mitgliedsstaaten ankamp-
fe. Diese Vorstellung ist naiv. Tatsdchlich kommen Mit-
gliedsstaaten wie Ungarn und Polen mit ihrer Politik nur
deshalb so glimpflich davon, weil die Europdische Kom-
mission sie gewihren lasst. Die Kommission wird dafiir
ihrerseits nicht zur Verantwortung gezogen, weil das Eu-
ropdische Parlament nicht genug Macht besitzt, um die
Kommission wirksam zu kontrollieren. Die Bestdandigkeit
illiberaler Regime in Ungarn und Polen hiangt davon ab.
Das Abgleiten beider Lander in semiautoritdre Regime ist
ein Symptom eigener konstitutionellen Schwachen der
EU.

Bundeskanzler Olaf Scholz hat kiirzlich in seiner eu-
ropdischen Grundsatzrede in Prag gefordert, ,der Kom-
mission einen neuen Weg (zu) eroffnen, Vertragsverlet-
zungsverfahren [...] einzuleiten®, so als fehle es der EU
an geeigneten Verfahren. Tatsédchlich aber stehen diese
Mittel bereits zur Verfiigung. Neben dltere MafSnahmen,
wie dem Vertragsverletzungsverfahren oder dem Verfah-
ren nach Artikel 7, treten neue wie die Zuriickhaltung
von Fordergeldern nach dem Konditionalitdtsmechanis-
mus oder dem Corona-Wiederaufbaufonds, um nur ein

Andrds Jakab

paar zu nennen. Das Problem sind nicht fehlende Verfah-
ren, sondern ihre mangelnde Anwendung, die von politi-
schen Entscheidungen abhingt. Der EU-Ministerrat, der
Europdische Rat und die Kommission setzen diese Ver-
fahren bewusst nur halbherzig, gezielt zu spit oder gar
nicht ein. Wenn sie sich ausnahmsweise nominell fiir die
Verteidigung der EU-Verfassungswerte einsetzen, wie zu-
letzt gegen Ungarn, dann lasst sich das eher durch andere
Faktoren als Ungarns Illiberalitdt erklaren, etwa durch die
standigen Vetos bzw. Vetodrohungen Ungarns im Schat-
ten des Ukraine-Krieges. In manchen Fillen grenzt die
Untétigkeit der EU-Organe sogar an Rechtswidrigkeit, al-
so an eine Verletzung des EU-Rechts durch EU-Organe
selbst. In anderen Fillen verhdlt sich die Kommission
zwar rechtskonform, ihr Vorgehen fiihrt allerdings zu
Langzeit-Schaden: Die weichgespiilten polnischen ,,Mei-
lensteine® zur Erhaltung der Mittel aus dem Corona-
Wiederaufbaufond sowie die nur sehr mafdig hilfreiche
ungarische MafSnahmenliste im Rahmen des Konditiona-
litatsmechanismus sind nur die jiingsten Beispiele hier-
fiir. Es ist und bleibt auch ein Ratsel, um ein dlteres Bei-
spiel zu nennen, wie die rechtlichen Bedenken der Kom-
mission in Bezug auf ein von Russland zu errichtendes
Atomkraftwerk in Ungarn im Jahr 2016 prompt aufgelost
werden konnten.

Strukturen demokratischer Verantwortlichkeit sollen
institutionelle Anreize zu schaffen. Erhilt der Prasident
der Europdischen Kommission seine Macht in erster Linie
von einem unendlich kompromissbereiten Europdischen
Rat, der ihn vorschldgt, dann wird das Verhalten dieses
Prasidenten dem Verhalten seines politischen Machtge-
bers gleichen. Ist es jedoch Aufgabe des Europdischen
Parlaments, das viel mehr Entschlossenheit in der Ver-
teidigung der Demokratie gezeigt hat, den Prisidenten
der Kommission zu legitimieren, kann man im Umkehr-
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schluss erwarten, dass dieser eher der Linie des Parla-
ments folgen wird — denn der Kommissions-Président
mochte ja hochstwahrscheinlich wiedergewéhlt werden
und sich mit seinem ,Vorgesetzten®, dem Europdischen
Parlament, gut stellen.

Diese Idee war die treibende Kraft hinter dem soge-
nannten Spitzenkandidatensystem: Der Spitzenkandidat
der grofiten Fraktion wird vom Européaischen Parlament
zum Prasidenten der Europdischen Kommission gewihlt.
Diese kleine Anderung des bisherigen Verfahrens — der
de-facto-Legitimation durch den Vorschlag des Europai-
schen Rats — wiirde dazu fiihren, dass der Prasident der
Kommission seine politische Legitimitdt hauptsdchlich
vom EU-Parlament erhalt. Die Europdische Kommission
ist ndmlich kein apolitisches Organ. Sie besitzt das al-
leinige Initiativrecht fiir EU-Gesetze, hat eine politische
Agenda innerhalb ihrer Politikbereiche. Die Kommissi-
onsmitglieder sind obendrein meist hochrangige Politi-
ker und Politikerinnen. Dieses Wesen der Kommission
und ihre damit verbundene Macht fiihren dazu, dass sie
weniger als eine technokratische Regulierungsbehorde,
sondern eher als Regierung verstanden werden muss. Die
Frage ist daher nicht, ob die Kommission politisch ist (sie
ist es und muss es aufgrund der geltenden Vertragsbe-
stimmungen auch sein), sondern worauf sich ihre politi-
sche Legitimitat stiitzt.

In ihren Antworten auf die Frage, wie illiberale Re-
gimekrisen in der EU bewiltigt werden sollen, unter-
scheiden sich der Europaische Rat und das Europdi-
sche Parlament betrdchtlich. Das Parlament hat strate-
gisch versucht, eine liberale demokratische Werte-Basis
zu schaffen, der Europdische Rat dagegen, die Autono-
mie der Mitgliedstaaten zu beschiitzen, auch wenn die-
sem Schutz eben jene demokratischen Grundwerte zum
Opfer fallen. Die Kommission hat sich in der Mitte zwi-
schen diesen beiden Haltungen platziert, kontinuierlich
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die Hoffnung sdend, sich letztendlich auf die Seite des
Europdischen Parlaments zu schlagen. Bis jetzt ist die-
se Hoffnung nicht erfiillt worden — und all jene, die an
die EU-Griindungswerte glauben, werden hdéchstwahr-
scheinlich auch in der Zukunft immer wieder enttduscht
werden. Hierbei handelt es sich nicht um ein morali-
sches Urteil, sondern um eine institutionelle Vorhersage.
Mochte man eine echte Anderung und nicht nur gutklin-
gende Tweets, dann braucht es einen strategischen Plan,
um das Spitzenkandidatensystem bis 2024 wieder zu be-
leben.

Eine Anderung der EU-Vertrige ist hierfiir nicht not-
wendig. Die derzeit geltenden rechtlichen Rahmenbedin-
gungen ermoglichen dieses Vorgehen bereits; es mangelt
bislang lediglich an der notigen politischen Arbeit. Das
Spitzenkandidatensystem wurde das erste Mal bei den
Wahlen des Europdischen Parlaments in 2014 angewandt,
jedoch 2019 kurzsichtig von den Regierungen der Mit-
gliedsstaaten in einer Serie von chaotischen und intrans-
parenten Handlungen wieder verworfen. Das Europaische
Parlament hat dies ohne weiteres geschluckt. Dies hat
die EU-Demokratie ein grofSes Stiick zuriickgeworfen und
ist selbst ein Phdnomen der Erosion. Im aktuellen Ko-
alitionsvertrag setzt sich auch die Bundesregierung die
(Wieder-)Einfiihrung des Spitzenkandidatensystems als
europapolitisches Ziel, bisher allerdings ohne sich auch
sichtbar politisch dafiir einzusetzen.

Eine Allianz von willigen Mitgliedsstaaten und EU-
Parlamentsabgeordneten sollte — am besten heute — ver-
kiinden, dass sie dem Spitzenkandidatensystem folgen
wollen. Dieser Schritt ware nicht nur hilfreich, um die
demokratischen Verantwortlichkeitsschwéchen der Eu-
ropaischen Kommission zu iiberwinden, sondern auch
um zu verhindern, dass die EU selbst in den Strudel ihrer
illiberalen Regime gezogen wird.
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Hannah Ruschemeier

Squaring the Gircle

ChatGPT and Data Protection
doi: 10.17176/20230407-190249-0

At the end of last week, the ChatGPT hype finally rea- identification of individuals.
ched the legal world. The Italian Data Protection Autho-
rity (DPA) imposed a temporary restriction on the proce-

The Decision of the Italian DPA

ssing of Italian users’ data by OpenAl, the US-based com-  [nterestingly, the media hype surrounding ChatGPT was
pany that develops and manages the software. OpenAl its undoing. The decision by the Italian data protection
has now taken ChatGPT offline in Italy and must notify  regulator explicitly mentions the media coverage regar-

the Italian DPA within 20 days of the measures taken to ding the programme. The ball was set rolling by a data

comply with the order or face a fine of up to€20 million or leak on 20 March 2023, to which OpenAl officially respon-
4% of its total annual worldwide turnover. Below, I briefly ded:

explain what ChatGPT is, how the Italian DPA handled it,

. “A bug may have caused the unintended visibi-
and what this tells us about the current state of EU data gmay

lity of payment-related information of 1.2% of

protection law and attempts to regulate ‘artificial intelli- ] )
ChatGPT Plus subscribers who were active du-

gence’. . L. .
ring a certain nine-hour window. In the hours

ChatGPT is a Predictive Model before we took ChatGPT offline on Monday, it

was possible for some users to see another ac-
ChatGPT is probably the most well-known, and most po- tive user’s first and last name, email address,
payment address, the last four digits (only) of
a credit card number, and the credit card ex-

piry date. The full credit card numbers were not

pular example of a Large Language Model (LLM) and pro-
vides a very accessible example of what ‘AI’ can do today
in terms of visibility and understandability. Many peop-
le have been impressed by the eloquent responses, see-

) ) ) ] ; N disclosed at any time.”
mingly emotional conversations, and its coding ability.

Millions of users have tested LLMs for a variety of pur- Ten days later, the DPA issued a temporary ban on
poses. The technical functions of LLM have already been ChatGPT in Italy. The main points of the DPA’s decision
explained clearly here. What is important for an evalua- address the following potential violations:

tion in terms of data protection is that LLMs require an 1. lack of information for data subjects whose data is
(even) larger mass of training data than other machine- processed by OpenAl (Art. 13 GDPR),

learning (ML) models, as human language is complex. Ad- 2. a lack of legal basis for the data processing (Art. 6
ditionally, as with other ML-models, there are two pro- (1) GDPR),

cessing steps (explained here, p. 42 f.): firstly, processing 3. the incorrect processing of personal data because
within the framework of the training of the model and the the information presented by ChatGPT does not al-
application of the model through actual use by the end ways correspond to the actual data (Art. 5 (1) d GD-
users. The second step involves predicting the probability PR),

of word order in text, e.g. in response to a user-generated 4. abreach of the requirements of Art. 8 GDPR, accor-
question. This process results in two different data pro- ding to which an age verification mechanism is re-
cessing operations for divergent purposes in terms of da- quired to protect underage users.

ta protection law. Additionally, data security considera- . L
. . These concerns involve not only violations of the ge-
tions cannot be disregarded; researchers have repeated-

neral principles of the GDPR but also potential disregard
ly shown that membership inference attacks can be used P p . . P & )
for data subjects’ rights and for specific procedural requi-
to extract personal data from LLM and thus enable re- o )
rements. Therefore, the decision of the Italian DPA draws
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Squaring the Circle

attention to the unresolved conflict between data pro-
tection law, which is oriented to protecting individuals,
and machine learning, which requires massive amounts
of information and, to an extent, training through a large
number of individuals. This training then inevitably re-
lies on (and possibly even creates) personal data in the
sense of the GDPR, which then close the loop to data
protection law. This individual doctrinal construction on
the one hand and collective technical functioning on the
other leads to conflicts that data protection law may not
be able to resolve (further reading here, p. 37).

Information and Transparency

Regardless of the lively discussion about explainable Al or
the right to explanation provided in the GDPR, in order to
exercise their rights, data subjects first require informa-
tion about the processing of their own personal data. The
training of ML-models (first step) is a processing opera-
tion subject to authorisation under the GDPR if personal
data are processed. The broader and more diverse the da-
ta basis, the more likely it is that personal data were also
processed. From what we know about ChatGPT’s training
data, the model was trained by collecting data from va-
rious sources on the internet, although we do not know
exact sources. Given the sheer quantity, it appears impos-
sible to identify and inform individuals of the processing,
or to make a statement with regard to individual personal
data processing. Rather, it can be assumed that personal
data found on the internet was processed by the model.
This thus effectively rules out compliance with the
data subject’s right to information provided in Art. 13
GDPR, which is tailored to protecting individual infor-
mation. Rather, the example illustrates that LLMs like
ChatGPT, and possibly also other generative Al models
that create content, do not only affect at an individual le-
vel, but quasi-universally. However, said quasi-universal
transgression indicates a fundamental mismatch bet-
ween data-guzzling models like ChatGPT and the indivi-
dual protections of data protection law (see further argu-
mentation here, p. 47). Ultimately, this universality me-
ans that other data subject rights such as the right to rec-
tification (Art. 16 GDPR) or the right to erasure (Art. 17
GDPR) exist on paper but cannot be enforced. The near-
ly unlimited scraping of (personal) data from the internet
creates a collective dimension that goes beyond individu-
al harm. Predictive models exploit collective data bases
provided by millions of users, who have no control over

it, nor any possibility to exploit their own data.

Lack of Legal Basis

In addition to this general problem of the design of EU da-
ta protection law, ChatGPT seems to lack a suitable basis
for authorising data processing altogether. In the case of
publicly available data used to train ML-models, the legal
basis of legitimate interest is usually invoked.

Art. 6 (1) f GDPR provides that processing is lawful
where it is necessary for the purposes of pursuing the le-
gitimate interests of the controller or by a third party, ex-
cept where such interests are overridden by the need to
protect the interests or fundamental rights and freedoms
of the data subject. The broad wording of legitimate in-
terests extends the understanding of legitimacy to cover
every legal, economic, or idealistic interest, excluding on-
ly hypothetical and public interests. Hence, interests are
legitimate when they are following other norms of data
protection law or the legal system in general. The deter-
mination of the legitimate interest therefore boils down
to a balancing of interests between the data processor
and the data subject. All these factors must be interpre-
ted in the light of the principles of data protection law. At
the least, the aforementioned principle of data accuracy
speaks for the interests of the data subjects concerned.

Furthermore, the context is crucial for the protecti-
ve aspect of privacy and data protection. Even if data is
publicly available, for example on the internet, made pu-
blic by the data subject themselves, this does not enti-
rely diminish the legitimacy of the data subject’s inte-
rest in data protection. Arguably, the typical internet user
does neither expect nor intend their data to be used as
training material for LLMs. The training of the model is
a secondary purpose. In the vast majority of cases, pu-
blicly available data was likely not meant to provide a da-
ta learning set basis for financial benefit of LLM provi-
ders. Hence, the use of publicly available data constitutes
a breach of contextual privacy.

The broad impact of this assessment must be conside-
red. If many internet users are indeed affected while a
single actor retains unilateral control over monetization
through other people’s data, we observe yet another con-
siderable power asymmetry in informational capitalism.

Data protection is always also a limitation of power.
If we take the GDPR’s goals seriously, assuming that
ChatGPT’s operator OpenAl holds a legitimate interest in
processing these heaps of data does not seem particular-
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ly convincing de lege lata. Moreover, in the light of the
entire legal order, potential copyright infringements (see
in context of generative Al artworks here) must also be
taken into account, which could also diminish the com-
pany’s legitimate interest.

Even if one considers OpenAl to have a legitimate in-
terest as a suitable basis for data processing, this cannot
apply to the processing of special categories of personal
data of Art. 9(1) GDPR. The mass scraping of data from
the internet does not distinguish between different ca-
tegories of data established in data protection law: per-
sonal, non-personal, sensitive etc. This is not surprising,
because the context of the data is initially irrelevant for
its purpose of creating the broadest possible training ba-
se.

Incorrect Processing of Personal Data

Further, the Italian DPA criticized a potential breach of
the principle of data accuracy established in Art. 5 (1)
d GDPR, because the information presented by ChatGPT
does not always correspond to the actual data. LLMs func-
tion as predictive models In other words, LLMs generate
predictions of a sequence of words. It has been shown that
they deliver information about individuals and their per-
sonal data. But predictions are different from traditional
data protection harms, they do not breach or publish exi-
sting information about individuals. Instead predictions
assign new information to data subjects via inferences.
This impacts the autonomy of the individual as informa-
tion about them is produced and processed on the basis of
the exploitation of collective data without any influence
on their part over the process or their informal represen-
tation. LLMs make this process visible and the informa-
tion that ChatGPT creates could have a huge leverage ef-
fect, making it harder to adapt to legal requirements. It is
also not necessary for the inferences to be wrong to affect
the rights of the individual.

Requirements for Minors

As indicated above, the Italian DPA also criticised that
ChatGPT fails to verify the age of its users. The age veri-
fication requirements for minors should be the easiest to

Hannah Ruschemeier

fix. Here, too, the details of the requirements for the “re-
asonable efforts” of those responsible to verify the age of
users are disputed, but there are various possibilities.

Data Protection Regulation as Al Regulation?

To conclude, the Italian DPA’s handling of ChatGPT
shows that, when enforced, the GDPR is theoretically
equipped to address some of the challenges of Al. Howe-
ver, the question arises as to whether a ban on correspon-
ding technologies allows for a sufficient balance of inte-
rests without inhibiting the innovation of Al that is often
invoked in legal policy. Initially, the primary beneficia-
ries of ChatGPT’s payment model are OpenAl and Micro-
soft, rather than the European single market, consumers,
or average internet users. In addition, the example illu-
strates the ‘move fast and break things’ or ‘don't ask for
permission, ask for forgiveness’ mentality of the big tech-
nology companies, which although recently receding, is
still present.

The most practical relevant question is, will other
DPAs follow? It seems that Italy’s move to temporarily
ban ChatGPT has inspired other European countries to
think about stronger actions as well. According to press
reports, data protection authorities from France and Ire-
land have already contacted their Italian counterparts to
learn more about the basis of the ban, Canada is investi-
gating OpenAl as well.

In the end, it remains questionable whether data pro-
tection law is equipped to regulate the incredibly fast-
paced development in Al. The GDPR in its current state
is not able to address the kind of problems generated
by LLMs. In addition to the overburdened individual-
protective regulatory framework, there are enforcement
deficits: ML-models pose a type of ‘victimless data pro-
tection violation’. It is simply impossible to identify the
data subjects concerned. Solutions should, therefore, al-
so be sought outside data protection law: the regulation
of data infrastructures, experimental regulatory models
such as regulatory sandboxes and collective legal pro-
tection mechanisms. The EU’s proposed Al Act offers
approaches for this, but has considerable potential for
improvement.
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ChatGPT und die DSGVO
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Allseits beschlagen wieder die Brillenglaser. Die italieni-
sche Datenschutzbehorde, der Garante per la protezione
dei dati personali, hat mit seiner Mafinahme vom 30. Marz
2023 die voriibergehende Beschrankung der Verarbei-
tung personenbezogener Daten von im italienischen Ho-
heitsgebiet ansdssigen Personen durch das Kl-basierte,
fiir Endkunden bestimmte Chatbot-Programm ChatGPT
gemafd Art. 58 Abs. 2 lit. f) DSGVO angeordnet. Damit
und mit der daraufhin vom Anbieter OpenAl veranlass-
ten Sperrung des Dienstes fiir italienische Nutzer bot
sich fiir Medien, Politik und Wissenschaft rasch die Ge-
legenheit, einen Klassiker neu aufzulegen: Eine bahnbre-
chende, von einem Unternehmen aus San Francisco ent-
wickelte Technologie, (zu Recht) gefeiert als Meilenstein
der neueren Technikgeschichte, zerschellt am harten Be-
ton des Briisseler Datenschutzregimes. Wihrend einige
technikkritische Stimmen — auch schon auf dem Verfas-
sungsblog - laut applaudieren (,,ChatGPT has a big priva-
cy problem®), priigeln andere hitzig auf das vermeintlich
innovationsfeindliche Datenschutzrecht ein. Doch gibt
ChatGPT - bzw. vorsichtiger formuliert: was bislang of-
fentlich tiber ChatGPT bekannt ist — tatsdchlich Anlass
fiir derart fundamentale datenschutzrechtliche Bedenken
im Hinblick auf generative KIs?

Eine niichterne Betrachtung der vom italienischen
Garante angegebenen Begriindung seiner MafSnahme aus
datenschutzrechtlicher Perspektive zeigt: Bei verstindi-
ger Interpretation steht das Datenschutzrecht den mo-
dernen Anwendungen generativer KI fiir Endkunden - ei-
nerseits — keineswegs in unvereinbarer Weise entgegen
und blockiert damit auch nicht den technologischen Fort-
schritt. Andererseits miissen Anbieter derartiger Anwen-
dungen durchaus Sensibilitit fiir datenschutzrechtliche
Vorgaben und Belange beweisen — sowohl beim Betrieb
als auch bei der Entwicklung der Programme. Bei der Sen-
sibilitat fiir datenschutzrechtliche Fragen besteht spezi-
ell fiir ChatGPT wohl in der Tat noch ein wenig Luft nach
oben.

Datenschutzrechtliche Griinde fiir die MaBnahme gegen
ChatGPT

Im Einzelnen sind es vier (mogliche) datenschutzrecht-
liche VerstofSe, die der Garante zur Begriindung seiner
schneidigen MafSnahme angefiihrt hat:

« Weder den Benutzern noch den betroffenen Perso-
nen, deren Daten von OpenAl gesammelt und iiber
den ChatGPT-Dienst verarbeitet wurden, wiirden
Informationen zur Verfligung gestellt.

» Esgebe keine geeignete Rechtsgrundlage fiir die Er-
hebung personenbezogener Daten und deren Ver-
arbeitung zum Zwecke des Trainings der dem Be-
trieb von ChatGPT zugrunde liegenden Algorith-
men.

« Die Verarbeitung personenbezogener Daten der be-
troffenen Personen sei insofern ungenau, als die
von ChatGPT bereitgestellten Informationen nicht
immer mit den tatsdchlichen Daten {ibereinstim-
men.

« Esfehle an einer Uberpriifung des Alters der Nutzer
des ChatGPT-Dienstes, der gemafd den von OpenAl
veroffentlichten Bedingungen Personen vorbehal-
ten ist, die mindestens 13 Jahre alt sind.

Wihrend die letztgenannte Frage eines angemesse-
nen Jugendschutzes nicht datenschutzspezifisch ist und
daher im Folgenden ausgeblendet wird, beriihren das
Fehlen einer Rechtsgrundlage sowie die mangelnde Rich-
tigkeit und Transparenz der Verarbeitung geradezu die
Grundfesten des Datenschutzrechts. Alle drei daten-
schutzbezogenen Griinde, die der Garante fiir seine Mafs-
nahme angefiihrt hat, erweisen sich bei naherer Betrach-
tung allerdings nicht als uniiberwindbares Hindernis, das
die Grundlage fiir eine dauerhafte Beschrankung oder gar
ein Verbot des Dienstes bilden konnte — jedenfalls auf der
Basis der Informationen, die zu ChatGPT bislang 6ffent-
lich verfiigbar sind. Im Einzelnen ist indes durchaus dif-
ferenzierte Kritik an der Ausgestaltung des Dienstes an-
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gebracht.

Funktionsweise einer generativen KI wie ChatGPT

Wichtig fiir die datenschutzrechtliche Beurteilung ist zu-
nachst, sich die Funktionsweise einer generativen KI
wie ChatGPT - ein Akronym fiir ,Generative Pre-trained
Transformer®, ausgestaltet als ,Chat“-Programm - zu-
mindest in groben Ziigen bewusst zu machen. Die grund-
legende Idee, auf der insbesondere ChatGPT beruht, ist
denkbar einfach. Das Programm erzeugt (,Generative®)
auf der Grundlage eines Inputs (zum Beispiel einer Frage,
die der Nutzer eingibt) einen Text, indem es das zu dem
Input wahrscheinlich am besten passende (erste) Wort
findet. Auf der Basis des Inputs und des gefundenen Wor-
tes sucht das Programm sodann erneut nach dem néich-
sten (zweiten) Wort, das wahrscheinlich am besten zu
dem vorherigen Text passt. Dieser Vorgang wird so lange
wiederholt, bis das Programm geniigend Antworttext er-
zeugt hat. Das jeweils am besten passende Wort bestimmt
das Programm anhand der auf Datenbasis (dazu sogleich)
ermittelten Wahrscheinlichkeit, mit der ein Wort auf ei-
ne bestimmte Wortfolge hin verwendet wird. Derarti-
ge Sprachmodelle funktionieren daher, in den treffen-
den Worten der schleswig-holsteinischen Datenschutz-
beauftragten Marit Hansen, wie ein (sehr leistungsfahi-
ger) ,stochastischer Papagei®. ChatGPT ist dabei, wie der
Name sagt, ein , Transformer”, folgt also einer besonders
wirksamen Methode, mit der das Programm die eingege-
benen Zeichenfolgen in Antworttexte iibertragen kann.
Konkret lenkt ein solcher Transformer die Aufmerksam-
keit (,attention®) bei der Verarbeitung jedes einzelnen
Wortes auf bestimmte andere Ausdriicke im Text, um die
verschiedenen Kontexte, in denen ein bestimmtes Wort
verwendet werden kann, moglichst differenziert zu erfas-
sen. Um die Wahrscheinlichkeiten mit Hilfe des spezifi-
schen Aufmerksamkeitsmechanismus von ChatGPT be-
stimmen zu konnen, wurde das Sprachmodell der gegen-
wirtig offentlich zuginglichen Variante in zahlreichen
Schritten mittels kiinstlicher neuronaler Netze und mit
menschlichem Feedback trainiert, auf der Grundlage ei-
nes ,Pre-trainings” mit Texten, bestehend aus rund 400
bis 500 Milliarden Wortern, die aus online verfiigharen
Quellen wie etwa Wikipedia oder digitalisierten Biichern
aus dem Gutenberg-Projekt stammen.

Christoph Kronke

Unterscheidung von Trainingsdaten und Betriebsdaten

Beriicksichtigt man diese Funktionsweise von GPT, muss
bei der datenschutzrechtlichen Bewertung des Pro-
gramms ganz grundsatzlich unterschieden werden zwi-
schen den bei den verschiedenen Trainingsschritten ver-
arbeiteten Daten (im Folgenden: Trainingsdaten) und
den diversen Inhalts- und Nutzungsdaten, die beim Be-
trieb des Programms von den Benutzern eingegeben bzw.
erzeugt werden (im Folgenden: Betriebsdaten). Beide Da-
tenmengen konnen zu ganz erheblichem Anteil auch per-
sonenbezogene Daten enthalten. So wurden beim Trai-
nieren der KI mit offentlich zuganglichen Daten aus
dem Internet sicherlich auch vielfiltige personenbezoge-
ne Daten herangezogen. Und auch bei der Nutzung von
ChatGPT durch ein Unternehmen oder Einzelpersonen
werden diverse Daten generiert oder erhoben, die sich be-
stimmten oder bestimmbaren Personen zuordnen lassen
— man denke etwa an die Inhalte der Anfragen, die ein
Nutzer bei der Verwendung von ChatGPT in die Einga-
bemaske eingibt, und an die Metadaten, die bei der Nut-
zung des Programms anfallen (Zeit, Ort, Haufigkeit der
Nutzung usw.). Beide Datentypen — Trainings- und Be-
triebsdaten — werden in verschiedenen Kontexten und fiir
unterschiedliche Zwecke erhoben und verarbeitet. Fiir sie
gelten daher auch jeweils unterschiedliche datenschutz-
rechtliche Anforderungen.

Rechtsarundlage fiir die Verarbeitung

Mit Blick auf die Erhebung und Verarbeitung personen-
bezogener Trainingsdaten beméngelte die italienische
Datenschutzbehorde bereits das Fehlen einer geeigne-
ten Rechtsgrundlage (,,RILEVATA l’assenza di idonea ba-
se giuridica in relazione alla raccolta dei dati persona-
li e al loro trattamento per scopo di addestramento degli
algoritmi sottesi al funzionamento di ChatGPT"). Diese
- gewiss entscheidungsstilbedingt - lapidare Feststel-
lung verwundert einigermafien, denn als Rechtsgrund-
lage kommt naheliegend zunidchst Art. 6 Abs. 1 lit.
f) DSGVO in Betracht. Dass es den berechtigten, kon-
kret: durch die unternehmerische Freiheit (Art. 16 GRC)
gedeckten Interessen eines Unternehmens entsprechen
kann, Informationen zu verarbeiten, die liber Veroffent-
lichungen im Internet gleichsam allverfiigbar sind, ist im
Schrifttum und in der Rechtsprechung (insbesondere des
EuGH, spitestens seit der Rechtssache Google Spain aus
2014, aber auch des BGH, etwa in seinem Delisting-Urteil
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aus 2020) bereits seit dem Aufkommen und der Verbrei-
tung von Suchmaschinen weitgehend anerkannt und wird
nicht mehr ernstlich bestritten. Letztlich ist dies auch
Ausdruck einer sich immer weiter entwickelnden Infor-
mationsgesellschaft — der EuGH hat daher in der Sache
Google Spain zu Recht auch die Informationsfreiheit (Art.
11 Abs. 1 Satz 2 GRC) als legitimes Verarbeitungsinter-
esse in Stellung gebracht (ebenso wie 2020 der BGH). Es
sollte deswegen auch mit Blick auf die Entwicklung ge-
nerativer Kls durch private Unternehmen nicht mehr un-
ter Verweis auf eine vermeintliche Allmacht informati-
onskapitalistischer Akteure infrage gestellt werden, dass
eine Verarbeitung 6ffentlich im Internet zugénglicher In-
formationen im Grundsatz der Wahrnehmung berechtig-
ter privater und offentlicher Interessen dienen kann. Vor
diesem Hintergrund diirfte es — im Einklang mit der Ein-
schatzung etwa des fritheren baden-wiirttembergischen
Datenschutzbeauftragten Stefan Brink — prinzipiell zu-
lassig sein, fiir das Trainieren auch einer kommerziell an-
gebotenen generativen KI auf online verfiigbare Informa-
tionen mit Personenbezug zuzugreifen und diese zu ver-
arbeiten.

Dies bedeutet nicht, dass eine Verarbeitung frei ver-
fligbarer Daten zu Trainingszwecken in unbegrenztem
MafSe gestattet ist. Eine Berufung auf Art. 6 Abs. 1 lit. f)
DSGVO setzt eine Abwdgung der einander gegeniiberste-
henden Rechte und Interessen voraus, in deren Rahmen
auch die Rechte der betroffenen Personen aus Art. 7 und
8 GRC beriicksichtigt werden miissen. Deren Interessen
sind durch Programme wie ChatGPT vor allem dann be-
rithrt, wenn die KI in Beantwortung von Nutzeranfragen
im Internet vorfindliche personenbezogene Informatio-
nen zusammentragt, miteinander verkniipft und mit der
Nutzeranfrage kontextualisiert. Analog zur Rechtspre-
chung betreffend der Ausgabe von Suchergebnissen in
Online-Suchmaschinen kann sich zwar nicht regelmafiig,
wohl aber im Einzelfall durchaus ein Anspruch auf Lo6-
schung der betreffenden Daten ergeben, zumal wenn ei-
ne betroffene Person von ihrem Widerspruchsrecht nach
Art. 21 Abs. 1 DSGVO Gebrauch macht und damit die Dar-
legungslast fiir das Vorliegen zwingender schutzwiirdiger
Griinde fiir die Verarbeitung dem verantwortlichen Be-
treiber der KI auferlegt. Eine besondere Bedeutung wur-
de in der Rechtsprechung zu den Suchmaschinen in die-
sem Zusammenhang neben der Sensibilitit der Daten
auch der Richtigkeit der verarbeiteten Informationen bei-
gemessen. Ein individueller Anspruch auf Richtigstellung

bzw. Loschung unrichtiger Informationen wird insbeson-
dere dann bestehen, wenn die KI im Einzelfall falsche
Darstellungen zu Personen ausgibt (dazu sogleich). Pau-
schal und unter Verweis auf das Fehlen einer geeigneten
Rechtsgrundlage verneinen ldsst sich die Zuldssigkeit der
Datenverarbeitung allerdings nicht.

Anders zu beurteilen ist das Trainieren der dem Be-
trieb von ChatGPT zugrunde liegenden Algorithmen frei-
lich, wenn dabei nicht nur frei verfiigbare Informationen
benutzt werden, sondern auch Betriebsdaten, insbeson-
dere Nutzereingaben. So wurde etwa schon vor der Maf3-
nahme des italienischen Garante berichtet, dass , Text-
beispiele von ChatGPT“ mitunter Ahnlichkeiten zu ,ver-
traulichen Unternehmensdaten® hitten. Eine Verarbei-
tung von Betriebsdaten zu Trainingszwecken ldsst sich
in vertretbarer Weise kaum mehr auf Art. 6 Abs. 1 lit.
f) DSGVO stiitzen — insbesondere kann die kollektive
Informationsfreiheit der Nutzer nicht mehr unmittelbar
bemiiht werden -, sondern bedarf einer anderen, robu-
steren Rechtsgrundlage. Vor allem eine Einwilligung der
betroffenen Nutzer gemafs Art. 6 Abs. 1 lit. a) DSGVO
kommt dafiir in Betracht. In der Tat sind in der Privacy
Policy von OpenAl (Stand: 7. April 2023), auf die in den
Terms of use (Stand: 14. Mérz 2023) verwiesen wird, unter
Ziffer 2 u.a. folgende Verarbeitungszwecke vorgesehen:

»We may use Personal Information for the
following purposes: To provide, administer,
maintain, improve and/or analyze the Services;
(-..). We may aggregate or de-identify Personal
Information and use the aggregated informati-
on to analyze the effectiveness of our Services,
to improve and add features to our Services, to
conduct research and for other similar purpo-

“«

ses.

Ob diese Angaben und Formulierungen geniigen, um
eine i.S.v. Art. 4 Nr. 11 DSGVO informierte Einwilli-
gung der betroffenen Nutzer nicht nur in die zur Erbrin-
gung der Dienste erforderliche Verarbeitung (,,To provi-
de ... services“), sondern auch in Verarbeitungen zur Ver-
besserung und Fortentwicklung (,,improve and add fea-
tures®) zu tragen, mag hier noch dahinstehen (dazu un-
ten die Uberlegungen zur Transparenz). Ganz grundsatz-
lich kann eine Einwilligungserklarung nach Art. 6 Abs. 1
lit. a) DSGVO aber richtigerweise durchaus die Grundla-
ge fiir Datenverarbeitungen zum Zwecke des kontinuier-
lichen Trainings einer generativen KI wie ChatGPT bil-
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den. Voraussetzung dafiir ist dann unter dem Gesichts-
punkt der Datenminimierung (Art. 5 Abs. 1 lit. ¢) DSGVO)
und der Vertraulichkeit und Integritédt (Art. 5 Abs. 1 lit. f)
DSGVO) sicherlich, dass geeignete, beim Trainieren einer
KI ohne Zweifel anspruchsvolle technische und organisa-
torische MafSnahmen (insbesondere effektive Anonymi-
sierungstechniken, die im Sinne der Breyer-Entscheidung
des EuGH eine Re-Identifizierung zwar nicht objektiv un-
moglich, aber doch ,praktisch nicht durchfiihrbar® und
damit wirtschaftlich unmoglich machen) getroffen wer-
den, um die Risiken fiir die betroffenen Personen zu be-
grenzen. Eine geeignete Rechtsgrundlage ist mit der Ein-
willigungsmoglichkeit nach Art. 6 Abs. 1 lit. a) DSGVO je-
doch prinzipiell vorhanden.

Weitergehende, hier nicht weiter thematisierbare
Rechtsfragen zur Verarbeitungsgrundlage stellen sich
schliefSlich dann, wenn ein (unternehmerisch handeln-
der) Nutzer die API von OpenAl im Rahmen einer Auf-
tragsverarbeitung verwenden mochte, um selbst als Ver-
antwortlicher personenbezogene Daten (weiter) zu ver-
arbeiten (z.B. um Kundenbewertungen auf Bewertungs-
portalen automatisiert beantworten zu lassen). Fiir die-
sen Fall hilt OpenAl ein gesondertes Data Processing Ad-
dendum vor.

Richtigkeit der Daten

Soweit die Richtigkeit der verarbeiteten Daten die Zu-
lassigkeit des ,,Ob“ der Verarbeitung betrifft, {iberschnei-
den sich die Mafistidbe teilweise mit dem Grundsatz der
Datenrichtigkeit gemafs Art. 5 Abs. 1 lit. d) DSGVO, der
von der italienischen Datenschutzbehorde ebenfalls ge-
sondert geriigt wurde (,RILEVATO che il trattamento di
dati personali degli interessati risulta inesatto in quan-
to le informazioni fornite da ChatGPT non sempre corri-
spondono al dato reale®). Die Beanstandung von ChatGPT
erscheint insoweit zundchst intuitiv plausibel und nah-
bereichsempirisch gestiitzt. Den Verfasser dieser Zeilen
etwa gibt ChatGPT (Stand: April 2023) zwar schmei-
chelhaft, aber unzutreffend als Professor an der Ludwig-
Maximilians-Universitdt Miinchen aus, wo er angeblich
Experte im Bereich des Zivilrechts sei, mit Schwerpunk-
ten im Schuldrecht, Sachenrecht und Erbrecht.

In der Tat verpflichtet der Grundsatz der Datenrich-
tigkeit den Verantwortlichen - hier: OpenAl - prinzipi-
ell dazu, sicherzustellen, dass die von ChatGPT generier-
ten Ausgaben nicht auf ungeeigneten Trainingsmetho-
den beruhen und in der Folge falsche Mitteilungen iiber
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Tatsachen oder unrichtige Einschitzungen in Bezug auf
eine betroffene Person enthalten. Der Betreiber der Soft-
ware muss dabei nicht nur dann téitig werden, wenn die
betroffene Person einen Anspruch auf Berichtigung (Art.
16 Abs. 1 DSGVO) erhebt. Jedenfalls dann, wenn es um
einen wirkmachtigen Dienst geht, der mit derart weitrei-
chenden Verarbeitungen wie im Falle von Suchmaschinen
oder allgemeinen generativen KlIs einhergeht, muss der
Betreiber — wie der EuGH mit Blick auf die Datenpflege
im Ausldnderzentralregister bereits im Jahr 2008 festge-
stellt hatte — dhnlich wie ein hoheitlich handelnder Ak-
teur auch von sich aus titig werden, um unrichtige Infor-
mationen unverziiglich zu loschen oder zu berichtigen.
Den Verantwortlichen trifft insoweit, wie sich heute auch
aus Art. 24 und Art. 25 Abs. 1 DSGVO ergibt, prinzipiell ei-
ne Organisationspflicht in Bezug auf die Gewahrleistung
der Richtigkeit und Aktualitit verarbeiteter personenbe-
zogener Informationen.

Konnte und miisste man die Ausgabe und Verbrei-
tung unrichtiger personenbezogener Angaben durch ei-
nen Anbieter digitaler Dienste indes ohne Weiteres zum
Anlass nehmen, den betreffenden Dienst dauerhaft zu
beschrianken oder zu verbieten, miisste man praktisch
samtliche Online-Plattformen und insbesondere wieder-
um die grofsen Suchmaschinen unverziiglich vom Netz
nehmen. Dass dies weder zweckmafiig noch rechtlich ge-
boten ist, liegt auf der Hand. Ein angemessener daten-
schutzrechtlicher Umgang mit der Verbreitung unrichti-
ger personenbezogener Daten durch digitale Dienste ver-
langt vielmehr nach der Entwicklung mafivoller Orga-
nisationspflichten der Betreiber zur Gewéahrleistung der
Richtigkeit verarbeiteter personenbezogener Informatio-
nen, wie sie beispielsweise der BGH bereits 2013 in sei-
nem (inhaltlich mittlerweile gewiss fortgeschriebenen)
Autocomplete-Urteil geleistet hatte. In jener Entschei-
dung machte der BGH eine Haftung des Suchmaschinen-
betreibers Google fiir personlichkeitsrechtsverletzende
Sucherginzungsvorschlige (die sog. ,,Autocomplete®-
Funktion) von der Verletzung einer Uberwachungspflicht
abhingig, deren Inhalt und Reichweite er grundrechtsge-
leitet nach MafSgabe von Zumutbarkeitsgesichtspunkten
bestimmte. Dieser Grundgedanke der BGH-Entscheidung
lasst sich auch auf die Beurteilung von innovativen gene-
rativen KIs wie ChatGPT {ibertragen, die auch technisch
durchaus Parallelen zu der Autocomplete-Funktion auf-
weisen (,,Autocomplete reloaded). Von vornherein aus-
schliefSen lassen sich Unrichtigkeiten bei der Wiederga-
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Attention Is All You Need

be personenbezogener Informationen mittels generati-
ver KI demnach verniinftigerweise nicht, zumal es sich
ganz liberwiegend um ersichtlich experimentelle Anwen-
dungen handelt. Anders als die Betreiber von klar auf
informationelle Verldsslichkeit ausgelegten Suchmaschi-
nen kommuniziert OpenAl dies auch nicht, sondern hebt
sehr deutlich als die ,,Limitations“ von ChatGPT hervor:

»May occasionally generate incorrect informa-
tion — May occasionally produce harmful ins-
tructions or biased content — Limited know-
ledge of world and events after 2021°.

Dem Empfinger der verarbeiteten Daten muss da-
mit klar sein: Die ausgegebenen Informationen erheben
keinen unbedingten Richtigkeitsanspruch, sondern soll-
ten stets gesondert auf ihre Richtigkeit und Aktualitat
iiberpriift werden. Wenn und soweit der Betreiber dane-
ben auch ein System vorhilt, das im Einklang mit Art.
16 Abs. 1 DSGVO eine hinreichend effektive Bearbeitung
von Meldungen und die zeitnahe Korrektur von Unrich-
tigkeiten ermoglicht, ist der Grundsatz der Datenrich-
tigkeit kein uniiberwindbares Hindernis fiir Dienste wie
ChatGPT. Allein vor diesem Hintergrund erscheint der
Verweis des italienischen Garante auf Art. 5 Abs. 1 lit. d)
DSGVO deutlich tiberzogen.

Informationspflichten

Es bleibt als dritter Grund fiir die angeordnete Beschrén-
kung der Datenverarbeitung die mangelnde Bereitstel-
lung hinreichender Informationen sowohl fiir die Nutzer
von ChatGPT - in Bezug auf die Verarbeitung der Be-
triebsdaten — als auch fiir die sonst betroffenen Nicht-
Nutzer - in Bezug auf die Erhebung und Weiterverarbei-
tung von Trainingsdaten (,RILEVATO, da una verifica ef-
fettuata in merito, che non viene fornita alcuna informativa
agli utenti, né agli interessati i cui dati sono stati raccolti da
OpenAl L.L.C. e trattati tramite il servizio di ChatGPT").
In dieser Hinsicht geben speziell die Dienste von OpenAl
gegenwartig in der Tat noch Anlass zu datenschutzrecht-
licher Kritik.

Zu differenzieren ist hier erneut zwischen der Verar-
beitung von Trainingsdaten und der Verarbeitung von Be-
triebsdaten. Fiir die Verarbeitung frei verfiigbarer perso-
nenbezogener Informationen zu Trainingszwecken diirf-
ten regelméflig Art. 12 und Art. 14 DSGVO mafigeb-
lich sein. Der Verantwortliche muss demnach i.S.v. Art.
12 Abs. 1 DSGVO ,geeignete MafSnahmen® treffen, um

den Betroffenen Informationen u.a. beziiglich der Ver-
arbeitungszwecke mitzuteilen, Art. 14 Abs. 1 DSGVO.
Dabei geniigen in digitalen Umgebungen - wie et-
wa die Artikel-29-Datenschutzgruppe in ihrem WP 160
zu Transparenz herausgearbeitet hat — prinzipiell auch
abstrakt-generelle Darstellungen in leicht auffindbaren
Datenschutz- oder Transparenzrichtlinien, ggfs. in ange-
messen abgeschichteter Form. Eine individualisierte oder
gar aktiv vom Betreiber eines digitalen Dienstes an den
einzelnen betroffenen Nicht-Nutzer gerichtete Kommu-
nikation ist nicht erforderlich (und ware praktisch auch
kaum durchfiihrbar).

Selbst in Anbetracht dieser vergleichsweise grof3ziigi-
gen MafSstdbe erscheinen die Informationen, die Open-
Al als der Anbieter von ChatGPT zur Verfligung stellt,
gegenwirtig nicht zureichend. Die zitierte Privacy Po-
licy betrifft lediglich die Verarbeitung von Betriebsda-
ten, nicht die online frei verfligbaren personenbezoge-
nen Daten. An einer entsprechend ausdifferenzierten Da-
tenschutzerkldarung, wie sie beispielsweise Google auch
mit Blick auf die Verarbeitung von Informationen in Be-
zug auf Nicht-Nutzer bereitstellt, fehlt es derzeit. Leist-
bar ist die Bereitstellung der erforderlichen Informatio-
nen natiirlich allemal - sofern Wille und Sorgfalt vorhan-
den sind.

Strenger zu beurteilen sind demgegentiiber richtiger-
weise die Informationen, die den Nutzern generativer
KiIs gemifs Art. 13 DSGVO in Bezug auf die Verarbeitung
ihrer Inhalts- und Nutzungsdaten bereitgestellt werden
miissen, wenn und soweit auf ihrer Basis eine Einwil-
ligung nach Art. 6 Abs. 1 lit. a) DSGVO erteilt werden
soll. Speziell bei einwilligungsbasierten Verarbeitungen
ist zu berticksichtigen, dass die bereitgestellten Informa-
tionen essenzielle Bedeutung fiir die Willensbildung sei-
tens des Betroffenen haben und ein allzu grofSziigiger
MafSstab bei der Beurteilung der Informationsbasis im Er-
gebnis dazu fiihren kann, dass mit der daraufhin erteil-
ten Einwilligung praktisch jede Datenverarbeitung legali-
siert werden kann. Die Informationspflichten des Verant-
wortlichen im Kontext einer Einwilligung sollten daher
grundsatzlich anspruchsvoll interpretiert werden; iiber-
dies sollte die Bereitstellung nur unzureichender Infor-
mationen auf Rechtsfolgenseite den Wegfall einer tragfa-
higen Einwilligung nach Art. 6 Abs. 1 lit. a) DSGVO zur
Konsequenz haben — mithin also besonders einschnei-
dend fiir den Verantwortlichen sein.

Vor diesem Hintergrund erscheinen auch die oben zi-
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tierten Informationen, die den Nutzern von ChatGPT in
der Privacy Policy (Stand: 7. April 2023) von OpenAlI zur
Verfiigung gestellt werden, als gegenwartig wohl noch zu
weit gefasst, um eine ausreichende Basis fiir eine infor-
mierte Einwilligung in die Verarbeitung zu bilden. Die
deutschen Zivilgerichte haben in den vergangenen Jah-
renvor allem zu weit gefasste Zweckbestimmungen in Be-
zug auf umfassende Datenverarbeitungen mehrfach fiir
unwirksam erklart. Passend zu den von OpenAl in der
Privacy Policy verwendeten Formulierungen wurden in
der Rechtsprechung etwa Einwilligungsklauseln fiir un-
zuldssig erachtet, wonach erhobene Daten dazu verwen-
det wiirden, die ,,Produkte, Dienste, Inhalte und Werbung
zu entwickeln, anzubieten und zu verbessern®, ohne da-
bei anzugeben, ,,welche der vom Verbraucher erhobenen
Daten genutzt werden und wie dies im Einzelnen erfol-
gen soll“ (so etwa das LG Berlin mit Blick auf Bestim-
mungen in den AGB der irischen Apple-Tochter). Auf-
grund dieser Mafdgaben ist bei einer beabsichtigten Ver-
arbeitung von personenbezogenen Daten durch genera-
tive KI-Systeme, die typischerweise auf eine moglichst
umfassende Verwertung moglichst vieler Informationen
abzielt, sorgfaltig auf eine moglichst prazise Zweckbe-
stimmung zu achten. Eine datenschutzrechtssichere For-
mulierung entsprechender Einwilligungserklarungen ist
zwar sicherlich anspruchsvoll, mit entsprechender Miihe
und Riicksicht auf die Architektur des Sprachmodells aber
zweifelsohne leistbar. In dieser Hinsicht diirfte OpenAl
noch nachbessern miissen — aber auch kénnen.

Bei der Entwicklung der MafSstidbe fiir hinreichend
transparent und verstindlich gestaltete Informationen
fiir Betroffene muss im Einzelnen freilich bedacht wer-
den: Die Gewihrleistung transparent generierter, zumin-
dest erklarbarer Outputs von KI-Systemen und die Her-
leitung darauf bezogener konkreter Transparenz- und In-
formationsanforderungen {iibersteigt den Regelungsan-
spruch des Datenschutzrechts letztlich sehr deutlich. Auf
sie zielen andere, spezifischere Regulierungsinstrumen-
te ab - etwa der Digital Services Act (DSA), der fiir Ver-
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mittlungsdienste mit komplexen Sortier- und Moderati-
onsalgorithmen u.a. Transparenzberichtspflichten statu-
iert, und der ins Werk gesetzte AI Act, der die Grund-
lagen fiir ein allgemeines KI-Produktsicherheitsrecht le-
gen soll. Die Herstellung umfassender KI-Transparenz
qua Datenschutzrechts erscheint daher von vornherein
als tiberambitioniert und iiberdehnt damit auch das Man-
dat der Datenschutzbehorden.

“Attention is all you need”

Zusammenfassend wird man festhalten diirfen: Der Ga-
rante per la protezione dei dati personali hat mit seiner
Mafinahme zwar auf kritische Punkte hingewiesen, die
bei der datenschutzrechtskonformen Ausgestaltung ge-
nerativer KI-Dienste fiir Endkunden wie ChatGPT beach-
tet werden miissen — und von OpenAl zum Teil tatsach-
lich vernachldssigt wurden. Insgesamt ist er mit der an-
satzlosen und rigorosen Anordnung der voriibergehen-
den Beschrdankung der Verarbeitung aber iiber das Ziel
hinausgeschossen, da aus datenschutzrechtlicher Sicht
keine uniiberwindbaren Hindernisse fiir einen rechtskon-
formen Betrieb bestehen, die nicht auch durch mildere,
deutlich grundrechtsschonendere Aufsichtsmafsnahmen
(z.B. im Wege der informellen Beratung oder einer War-
nung, Art. 58 Abs. 2 lit. a) DSGVO) hitten ausgerdaumt
werden konnen — auch unter Beriicksichtigung der Inter-
essen betroffener Personen. Es bleibt zu hoffen, dass an-
dere Aufsichtsbehorden diesem Beispiel nicht folgen.

Fiir die Anbieter von Programmen wie ChatGPT gilt
in der Gesamtschau: Datenschutzrechtliche Sorgfalt und
Aufmerksamkeit lohnen sich. Die Anspriiche des europdi-
schen Datenschutzrechts sind durchweg erfiillbar, ver-
langen aber sowohl beim Betrieb als auch bereits bei der
Entwicklung innovativer KI-Produkte entsprechende An-
strengungen. Es gilt damit, in Anlehnung an den von den
Schopfern des Transformer-Modells ausgegebenen Leit-
satz, auch in datenschutzrechtlicher Hinsicht: , Attention
is all you need®.
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On March 29th, the Permanent Representatives Commit-
tee approved the EU Council’s negotiating mandate for
a Regulatory proposal to digitalize the Visa procedure.
If adopted, it would introduce a single website platform
where third-country nationals could submit their Visa ap-
plications which will be then forwarded to the concerned
EU Member States. Applicants will be able to upload all
relevant information, including their personal informati-
on and travel documents, to the online portal to complete
their Visa requests. They will receive updates about the
results of their applications through the dedicated web-
site. The draft Regulation will also provide for the issu-
ance of Visas in a digital format protected by cryptogra-
phic safeguards, thus replacing Visa stickers and preven-
ting the circulation of forged documents.

Proponents argue that the progressive digitalization
of the Visa procedure will improve security and reduce
administrative costs for both EU Member States and inte-
rested travellers. A uniform Visa application mechanism
within the Schengen Area is also likely to prevent Visa
shopping episodes. However, I argue that the Draft Regu-
lation raises many concerns about the effective protec-
tion of the fundamental rights of Schengen visa appli-
cants. If adopted, it threatens to perpetuate the subor-
dination of fundamental rights to security and efficiency
concerns that characterizes the increasing digitalization
and datafication of EU migration management operati-
ons.

Mandatory Use of Schengen Visa Platform and Non-
Discrimination

The European Data Protection Supervisor (EDPS), accor-
ding with Art. 42 of Regulation (EU) 2018/1725, delivered
an opinion on the potential impact on people’s rights and
freedoms regarding personal data processing activities in
digital Visa application procedures. Despite the signifi-
cant flaws the EDPS identified with an earlier version of
the draft regulation, the approved legislative draft has not
addressed these.

The draft Regulation would amend Article 9 of Re-
gulation (EC) 810/2009 (Visa Code) to introduce the ob-
ligation to submit all visa applications for Schengen
area countries through a centralised web-based platform.
The legislative proposal foresees derogations to such an
obligation for several reasons, including humanitarian
grounds. However, the draft text explicitly declares that
EU Member States may allow specific categories of peop-
le to submit Visa applications without using the new on-
line platform. According to Recital 14 of the Regulatory
draft, such special provisions could apply to people with
digital accessibility issues. People may struggle to submit
their Visa application on the online platform due to se-
veral factors, including low digital literacy or the lack of
the necessary technical equipment. However, despite the
ostensibly inclusionary rationale underpinning these ex-
emptions, national authorities have a wide margin of dis-
cretion on how to interpret and apply them. This opens
the door for discriminatory treatment. More specifically,
non-digital submission for Schengen Visa may depend on
arbitrary variables, such as how the requested State ad-
dresses the above-mentioned exemptions, and not on the
needs of the potential applicants.

Data Protection Principles

The legislative proposal would amend Regulation (EC)
767/2008 (VIS Regulation) by providing for the collec-
tion of the IP address from which the visa application is
sent among the application data. The VIS database would
store such information, and several subjects, including
EUROPOL and EU Member States authorities, would then
be able to access the data for a variety of purposes, in-
cluding law enforcement and border management. Accor-
ding to the landmark ruling of the Court of Justice of the
European Union (CJEU) in the Breyer case, the IP address
may fall into the category of personal data to whose pro-
cessing the safeguards of the Regulation (EU) 2016/679
(GDPR) must be applied. As such, collection and elabo-
ration activities of IP address data should be necessary
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and proportional to the digitalization of the Schengen Vi-
sa procedure. However, the legislative draft lacks a pro-
per necessity assessment of such data processing activi-
ties that could represent an undue limitation of data pro-
cessing rights of concerned individuals according to Art.
52 of the EU Charter of Fundamental Rights. Indeed, it
should strike us as questionable whether the collection of
an applicant’s IP address is necessary for the assessment
of their Visa request. The insistence on these data pro-
tection safeguards ensures that the digitalization of Vi-
sa procedures does not serve to legitimize indiscriminate
data collection activities for security purposes.

Data Quality Issues

The draft Regulation would require consulates and ex-
ternal service providers to perform data quality checks
on the information uploaded on the platform. However,
the legislative proposal does not provide uniform data
quality assessment procedures. Spelling errors, translati-
on mistakes, technical failures, and unreliable birth cer-
tificates are a few examples of low-quality data flows
affecting large-scale information systems in the Free-
dom, Security and Justice Area. Providing standardized
and uniform data quality safeguards would prevent dis-
criminatory outcomes and ensure the same treatment
to interested individuals addressing different consulates.
High-quality data would ensure reliable and transparent
decision-making processes, thus safeguarding the fun-
damental and procedural rights of interested Visa appli-
cants and preventing the propagation of discriminato-
ry attitudes that could exacerbate the vulnerabilities of
third-country nationals. Moreover, reliable and accurate
data would permit the effective implementation of border
control policies preventing security threats.

Right to Information

According to the legislative draft (point 30, amending
art.47 of the Regulation (EC) 810/2009), the Schengen Vi-
sa platform should provide the general public with all
the relevant information about the digitalized applica-
tion procedure. However, the platform should also ade-
quately inform data subjects to ensure fair and legitimate
data processing activities in compliance with the GDPR
requirements. Specifically, data subjects should be infor-
med about the modalities and the goals of data processing
activities concerning their personal information within
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the context of interoperability between large-scale infor-
mation systems at the EU external frontiers. Different ac-
tors (e.g. border authorities, law enforcement agencies)
can access data for a variety of purposes, including border
control, counter-terrorist, and migration management.
The overlapping of such different purposes can make it
difficult to comply with the principles of purpose limita-
tion and data minimization.

No Clear and Uniform Accountability Framework

The draft Regulation establishes that the EU agency eu-
Lisa should develop the online platform and provide EU
Member States with the necessary technical equipment to
join to this system. However, the legislative proposal fails
to define a clear framework of the roles and responsibili-
ties of the different actors (the EU and its Member States,
third countries of origin, interested Visa applicants, pri-
vate suppliers of technological instruments) involved in
the data processing activities needed for the digitalizati-
on of Visa procedures. The coexistence of a plurality of ac-
tors accessing and elaborating the same information for
a variety of purposes through technological means may
blur the boundaries of accountability profiles. A blurred
accountability framework, hiding the responsibilities of
involved actors behind the curtains of technological com-
plexities, would infringe on the possibility for concerned
individuals to individuate who to hold accountable for
their rights.

Goncluding Remarks

The implementation of digital Schengen Visas is the la-
test example of a more complex digitalization process re-
garding the management of the EU’s borders. The de-
ployment of technological solutions for border control
and migration management procedures purportedly ser-
ves to identify and prevent any security risks for the
EU and its Member States, while also streamlining cum-
bersome administrative processes. While these are im-
portant benefits, data-driven borders have been shown to
operate as sites of social sorting, filtering access to mobi-
lity rights accordingly with potentially discriminatory in-
dicators such as ethnicity, language, nationality, and reli-
gious beliefs. The progressive datafication of EU borders
relies on techno-solutionism assumptions, according to
which targeted data processing activities can forecast the
future behaviour of specific individuals. This approach
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New Digital Gates for Fortress Europe?

does not consider how the deployment of technological
devices could shape the surrounding circumstances, re-
plicating and propagating specific power dynamics and
hierarchies.

These problematic dynamics are exacerbated by the
consistent de- prioritization of the rights of people on the
move in the EU’s push towards digitalizing border con-
trol. The current legislative proposal to digitalizing vi-
sa processing is a paradigmatic example of how funda-
mental rights are often sacrificed in the pursuit of speed,
efficiency and security imperatives. Thus, the draft Re-
gulation aims to make Schengen Visa application proce-

dures faster and more efficient through EU-centered ma-
nagement via a dedicated online platform. However, as
illustrated, the current proposal threatens to legitimate
indiscriminate and arbitrary data collection activities re-
garding migrants seeking to enter Europe. A data justi-
ce approach could help alleviate the potentially harmful
impact of emerging technologies on vulnerable people,
including migrants, and strike a better balance between
collective interests, such as border security and internal
stability, and individual fundamental rights.
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Flexinle Responsibility or the End of
Asylum Law as We Know It?

doi: 10.17176/20230426-204658-0

On March 21 2023, the Council released a revised draft
proposal for an Asylum and Migration Management Re-
gulation (AMMR). The draft regulation forms part of the
ongoing overhaul of the EU asylum acquis through the
New Pact on Migration and Asylum, which aims to enhan-
ce solidarity and responsibility sharing across Member
States. One of the AMMR’s central contributions to this
goal is its proposed adoption of the concept of ‘flexi-
ble responsibility’ — or ‘adaptable responsibility’ - into
the EU’s migration management. Already included in the
controversial Instrumentalisation Regulation of 14 De-
cember 2021, flexible responsibility is the idea that Mem-
ber States should be allowed to derogate from normally
applicable asylum standards when faced with sudden mi-
gratory pressures. While the Instrumentalisation Regu-
lation was rejected in December 2022, this post will de-
tail how the new AMMR draft threatens to reintroduce the
idea of flexible/adaptable derogations — including, poten-
tially, those originally foreseen in the Instrumentalisati-
on Regulation - into the EU’s asylum framework and why
we should reject it.

The Push for Flexibility/Adaptability in EU Migration Ma-
nagement

One of the core issues of the EU asylum acquis is the ab-
sence of an effective solidarity and responsibility mecha-
nism. The (in)famous ‘first entry-criterion’ of the Dublin
III Regulation has long resulted in an overburdening of
the Member States of first arrival. The Commission tried
to solve this by introducing a solidarity scheme in its 2016
Dublin IV proposal - containing a mandatory relocation
mechanism that would kick-in when protection applica-
tions exceeded 150% of a Member State’s pre-determined
capacity level. Strong domestic opposition to mandatory
relocation, however, resulted in the proposal’s withdra-
wal.

The initial, 2020 AMMR proposal was the Commissi-
on’s renewed attempt at a solution. Considering the op-

Felix Peerbohm

position to the 2016 proposal, it replaced the idea of man-
datory relocation with the concept of ‘flexible solidarity’:
while Member States should assist each other when faced
with large inflows, they should have flexibility in choo-
sing how to, e.g., by lending operational/financial sup-
port, cooperating with third countries, or offering return-
sponsorships. However, where such non-relocation con-
tributions would not suffice, Member States could be
forced to cover 50% of their pre-determined contributions
through relocation or return-sponsorships. It remains to
be seen whether any potential implementation of flexi-
ble solidarity will actually alleviate the pressure on Mem-
ber States of first arrival. Given that the AMMR retains
the problematic ‘first entry-criterion’, the proposal is not
expected to solve the solidarity problems of the current
framework.

While the discussions on the implementation of ‘fle-
xible solidarity’ were ongoing, in July 2022 the Czech
Council Presidency was installed. Drawing inspiration
from the idea of ‘flexible solidarity’, as well as from se-
veral ‘crisis-management’ proposals of the preceding two
years — including the then not yet rejected Instrumen-
talisation Regulation — which, without using the fle-
xible terminology, already contained the idea of allo-
wing derogations in case of large inflows, in November
2022 the Czech Presidency inserted this concept of ‘flexi-
ble/adaptable responsibility’ into the discussions on the
AMMR.

Flexible/Adaptable Derogations in an Instrumentalisati-
on context

Even prior to the concept’s explicit articulation and in-
troduction into the AMMR in late 2022, the idea of mo-
re flexibility regarding the adherence to the EU’s asylum
standards was already being pushed for in older legisla-
tive proposals. The concept was, for example, reflected
in the EU’s responses to the 2021 Belarussian migrati-
on ‘crisis’. In an effort to coerce the EU into dropping its
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Flexible Responsibility or the End of Asylum Law as We Know It?

sanctions, Belarus became the latest third country to be
accused of the deliberate creation of an inflow of migrants
into the Union - a phenomenon that has become known
as ‘migration instrumentalisation’. The rejected Instru-
mentalisation Regulation sought to make an ‘emergency
asylum and migration management procedure’ available
to Member States faced with instrumentalised migration,
in the form of derogations from normally applicable stan-
dards. These included: extensions in registration dead-
lines, expanded use of border procedures, and deviations
from normal material reception conditions.

Proponents of the derogations gave practical reasons
for their necessity, i.e. they would help Member States
process a potential sudden surge in protection applica-
tions resulting from an inflow of instrumentalised mi-
grants. The proposal itself for example claims that: “[t]his
flexibility may be needed to help the Member State re-
spond effectively to the hostile actions whilst enabling it
to manage the unexpected caseload, given the nature and
sudden character of the third country interference”.

Opponents, on the other hand, criticised the emer-
gency procedure for its potential detrimental effects on
the fundamental rights of ‘instrumentalised’ migrants.
The provided delays of registration deadlines, for exam-
ple, would increase the precarity of arriving migrants,
given that they remain unprotected while unregistered.
Additionally, the application of border procedures to all
arrivals risks an increase in illegal prolonged detention
by prohibiting applicants from leaving the border area
in which they find themselves. While the Instrumentali-
sation Regulation claimed in recital 8 that the procedu-
re would comply with all protections against unnecessa-
ry detention provided for in the EU’s Reception Conditi-
ons Directive, in practice most applicants subject to the
border procedure are placed in either de facto or de ju-
re detention. Thirdly, as clarified in recital 9, an appeal
against a negative decision in the emergency procedure
would not have suspensive effect. This means that an ap-
plicant would not have the right to remain on the territory
of the relevant Member State whilst awaiting the outcome
of their appeal. The removal of suspensive effect risks vio-
lations of the right to asylum, and potentially instances of
refoulement, as an appeal might show that a person, who
has since been expelled to a third country, should have
been granted protection status in the EU.

At its most basic, however, to permit flexi-
ble/adaptable derogations would create a situation in

which individuals are subjected to different rules, merely
based on the context of their arrival. Despite the politi-
cal currency this idea appears to possess, it has no basis
in international or EU asylum or human rights law. All
arrivals have the right to asylum and are entitled to a
rigorous and individual assessment of their protection
needs — irrespective of whether they arrive as part of a
sudden (instrumentalised) inflow.

The 2023 AMMR: Reintroducing Flexible Responsibility
through the Back Door?

While many hoped that the rejection of the Instrumenta-
lisation Regulation in December 2022 signalled the end of
its flexible/adaptable responsibility regime — and perhaps
even of the idea in general — the 2023 AMMR proposal de-
monstrates that this is a mistake.

Of particular concern, in this respect, is Article 6a of
the 2023 AMMR proposal, which proposes a Permanent
EU Migration Support Toolbox. This Toolbox consists of
a non-exhaustive list of measures to be made available to
Member States under ‘migratory pressure’ — upon Com-
mission approval in accordance with Article 7a-c and 44c-
d. Article 6a(1)(c) of the 2023 AMMR proposal explains
that one of these measures would be “derogations fore-
seen in the Union acquis providing Member States with
the necessary tools to react to specific migratory chal-
lenges”, including those foreseen in the Instrumentali-
sation Regulation. Unlike previous formulations, Artic-
le 6a no longer contains the phrase ‘flexible/adaptable
responsibility.” However, the provision clearly continues
to reflect the concept’s central idea — i.e. allowing Mem-
ber States to derogate from the ordinary requirements of
asylum law in case of a sudden inflow of migrants, such
as a situation of instrumentalised migration.

A related problem in this context is that, while the
Instrumentalisation Regulation may have been rejected
in December 2022, the revised Schengen Borders Code is
still on the table. In it, the Commission is proposing an
overly broad definition of ‘instrumentalised migration’
which requires merely that instrumentalisation practi-
ces are ‘indicative of an intention to destabilise’ the Uni-
on. Aside from the fact that the proposal remains silent
on what destabilisation means and on who should assess
this, instrumentalisation practices do not have to result
in any real destabilisation; an indication of the intenti-
on to achieve that result suffices. Similarly, the practices
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must only be ‘liable to put at risk essential state func-
tions’, thus not demanding that such functions are ac-
tually affected. The particular danger of this broad de-
finition lies in the fact that it lowers the threshold for
Member States to claim the occurrence of instrumenta-
lised migration, thereby enabling the derogations of Ar-
ticle 6a(1)(c) AMMR - as these seek to enable Member
States to respond to migratory challenges including tho-
se foreseen in the Instrumentalisation Regulation, i.e. an
instance of instrumentalised migration.

Some of the early reactions to the proposed derogati-
ons of Article 6a show the provision could easily be misin-
terpreted. Lucas Rasche, for example, was quick to com-
ment that it would allow Member States “to apply dero-
gations from the Union acquis outlined in the Instrumen-
talisation Regulation”. A close reading of Article 6a(1)(c),
however, reveals that Rasche’s understanding of the pro-
vision is not fully correct. The provision only makes de-
rogations foreseen in the Union acquis available. Given
that the Instrumentalisation Regulation was rejected in
December 2022, it is not part of the Union acquis. As such,
its suggested derogations are not (yet) made available to
Member States — at least not as directly as suggested by
Rasche.

This does not mean that civil society warnings of
the potential re-emergence of flexible/adaptable deroga-
tions, including those proposed in the Instrumentalisati-
on Regulation, should be dismissed. As mentioned, the
Union’s asylum acquis is currently being overhauled. If
the new acquis includes the possibility of derogations,
Article 6a AMMR would make these available to Member
States. At the moment, negotiations on the New Pact are
still ongoing. However, considering the political climate
with its enduring worries about instrumentalised migra-
tion, it is possible that provisions allowing for derogati-
ons will be added to the New Pact - including those of
the rejected Instrumentalisation Regulation. This is how
that proposal’s flexible/adaptable derogations may be re-
introduced to the EU’s asylum framework.

Flexible Responsibility as a Permanent Feature of EU
Asylum Law?

It matters, in this regard, that the concept of flexi-
ble/adaptable responsibility appears to have gained trac-
tion also outside an instrumentalisation context. The
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idea can also be identified in the New Pact’s 2020 pro-
posal for a Crisis and Force Majeure Regulation — a pro-
posal that is still on the table. Through this proposal the
Commission seeks to create a separate legal framework
that would apply in ‘crisis situations’, defined as: “an
exceptional situation of mass influx of third-country na-
tionals or stateless persons arriving irregularly ...”. Upon
approval by the Commission, the proposal would allow a
Member State for whom it has become impossible to com-
ply with normally applicable asylum standards to deroga-
te from them. Proposed derogations include: extensions
in registration deadlines, wider use of the border proce-
dure, prolonged detention possibilities, temporary sus-
pension of Dublin/AMMR solidarity obligations, etc. Asi-
de from raising questions as to why the Commission saw
a need to propose a separate Instrumentalisation Regu-
lation in December 2021 when it had already submitted
this ‘crisis’ proposal, the Crisis and Force Majeure Regu-
lation can be seen as further evidence of an acceptance of
the ideas that underlie the concept of flexible/adaptable
responsibility in EU migration management.

A further cause for concern in this regard is the fact
that the 2023 AMMR proposal seems to entrench what
was previously framed as an emergency procedure. While
the derogations of the rejected Instrumentalisation Re-
gulation - as well as those of the Crisis and Force Majeure
proposal — were only meant to apply in “exceptional cir-
cumstances”, Article 6a AMMR speaks of a ‘Permanent’
Toolbox. Far from being a simple linguistic change, this
threatens to normalise reliance on flexible/adaptable de-
rogations in Member States’ responses to migratory pres-
sures. The discussed inclusion of flexible/adaptable de-
rogations in other New Pact proposals demonstrates that
this concern is far from misplaced.

While it remains to be seen whether any further flexi-
ble/adaptable derogations will be added to the measures
of the New Pact, human rights experts must stay vigilant.
While Article 6a AMMR would not directly make the dero-
gations of the Instrumentalisation Regulation available,
it might do so indirectly if these are embedded in other
New Pact proposals. In order to prevent its problematic
flexible/adaptable derogations from making an undesi-
rable comeback, all future New Pact proposals must be
scrutinised for their similarities with the rejected Instru-
mentalisation Regulation.
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On February 23, 2023, French bank BNP Paribas was sued
before the civil tribunal in Paris for having allegedly brea-
ched its environmental duty of vigilance. In particular,
deficiencies in the vigilance plan related to the allocati-
on fundraising activities are criticized. If the current plan
provides a progressive reduction in the funding of pro-
jects that emit greenhouse gases — with the aim of carbon
neutrality by 2050 — BNP Paribas still intends to finan-
ce projects which contribute to this phenomenon. The
point, however, is that a limitation of global warming be-
low 1.5° calls for an immediate stop in the exploitation of
new fossil energy deposits.

This climate litigation, involving a French bank for the
first time, could increase the liability of financial prot-
agonists in the fight against climate change if it succe-
eded. Nevertheless, one may doubt that the case against
BNP Paribas will prove to be successful, as previous ones
— which had been introduced under the 2017 law of vigi-
lance (LdV) — are all either pending or unsuccessful.

The LAV: Inbetween hope and uncertainty?

When it was adopted, this unprecedented law created ho-
pe for NGOs to end the impunity of the big companies,
despite legal uncertainties with regard to its application.
First, it should be underlined that the law requires com-
panies to establish a vigilance plan including “reasonable
vigilance measures adequate to identify risks and to pre-
vent severe impacts on human rights and fundamental
freedoms, on the health and safety of individuals and on
the environment, resulting from the activities of the com-
pany and of those companies it controls” (French Com-
merce Code, article L.225-102-4). For this purpose, the
plan mainly consists of a risk mapping covering compa-
ny activities, but also subsidiaries companies and subcon-
tractors or suppliers.

In practice, this requirement is only partially fulfil-
led, the risk mapping being often substantially incomple-

te and the lack of administrative authority to guide com-
panies reinforcing this issue. Finally, the compliance of
corporate duty of vigilance is ensured by courts, with spe-
cific legal proceedings to obtain an injunction or to seek
one company’s liability. Accordingly, only case law will
provide further details about those qualitative require-
ments which must be fulfilled by the vigilance plan.
Early difficulties to identify what companies are sub-
ject to this obligation as well as issues of jurisdiction
have prevented the adoption of a final judicial decision
under this law. In fact, if companies, which have 5.000
employees in France or 10.000 worldwide, normally have
to comply with the law, it is difficult to identify which
companies fulfill this criterion, considering the opacity
of their activities. Moreover, there was a doubt between
the jurisdiction of civil courts (wished by the NGOs) and
commercial courts (wished by the companies). Admitted-
ly, the inventory of vigilance plans realized by NGO Sher-
pa and CCFD - Terre Solidaire, as well as the attribution
of jurisdiction to the civil tribunal in Paris by a 2021 act
of Parliament, should have overcome these issues.
However, much uncertainty remains because of the
duration of judicial process, and one may wonder what
position will be adopted by French courts about the
LdV. An investigation into previous vigilance cases (i.e.
against Total ad EDF) may be enlightening in that respect.

TotalEnergies: the first company challenged under the
Lav

Although Total is one of the main fossil fuel producers in
the world, its first vigilance plan established in 2018 fai-
led to address climate risks related to its own activities.
After several requests were made on this point, the fol-
lowing plans have integrated climate change issue, con-
sidering nevertheless that “climate change is a global risk
for the planet and results from various human actions
such as energy consumption”. Thus, the company seems
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to limit its liability, and this is further confirmed by the
fact that its carbon footprint doesn’t take into account
the consumption of energy products sold by the company,
which still results in much greenhouse gas being produ-
ced (scope 3). Yet, it accounts for almost 90% of its car-
bon footprint (see on this point the paper in french, by
Paul Mougeolle). Accordingly, the company considered in
its 2022 vigilance plan that the 2021 carbon footprint was
only of 37 Mt CO2e —i.e. less than 0.1% of total emissions
worldwide.

In view of the shortcomings of its own vigilance plan,
Total was the first company which was sued on the
grounds of an alleged failure to comply with its duty of
vigilance. It actually occurred twice in a row: On June 19,
2019, Total was sued for the deficiencies in its climate
plan (the Total-climate case). Then, on June 24, 2019, To-
tal was sued again for breaching human rights in Ugan-
da in the framework of the Tilenga project (the Total-
Ouganda case).

Total-climate case: what does liability mean for big oil
companies in the fight against climate change?

The Total-climate case was initiated jointly by environ-
mental organizations and French local authorities. It is
noteworthy that in 2022, they were also joined by the City
of New York. The applicants requested the court to order
Total to modify its vigilance plan in order to incorpora-
te IPCC data about risks linked to climate change, and to
implement an action plan for the reduction of every emis-
sion of greenhouse gas by the company (scope 1, 2 and 3),
in a way which takes due account of the objective of limi-
ting global warming to 1.5°C.

At first sight, it seemed that Total had taken such con-
cerns into account in the 2022 vigilance plan, as the aim
of carbon neutrality by 2050 was expressly mentioned.
Nevertheless, the sole direct and indirect emissions we-
re reported — which only counts for 10% of its actual car-
bon footprint (scopes 1 and 2) — as Total claimed it would
continue to sell fossil fuels as long as there is a demand
for it (scope 3). Consequently, the investments in new hy-
drocarbon deposits are expected to continue to increase
over the next decade — and only then, it would start to
decrease.

Are companies to be blamed if our economic system
remains dependent on fossil fuels? For the time being,
judicial procedures focused on the question which court
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should have jurisdiction, rather than making a decision
on the merits. In view of the long duration of this judi-
cial procedure, the applicants asked the judge on Febru-
ary 10, 2023, to order the multinational company to ta-
ke provisional measures such as the suspension of new
oil and gas projects. Such a request may remind of the
Total-Uganda case, which got marooned in procedural
issues. Nevertheless, an interim order was made on Fe-
bruary 28th, 2023.

Total-Uganda: the failure of the first trial

In light of the systemic nature of the Total-Climate ca-
se, the perspective of a success is uncertain. The Total-
Uganda case seems more promising, as the human rights
of local communities are directly at stake. In fact, the
mega-project (including Tilenga for the oil exploitation
and EACOP for the pipeline) resulted in thousands of peo-
ple being displaced. Yet, such risks were not expressly
mentioned in Total’s 2018 vigilance plan. As result, this
plan didn’t include reasonable vigilance measures to mi-
tigate or prevent these risks.

Several Ugandan organizations, which were support-
ed by the association “Friends of the Earth France”, ga-
ve formal notice to Total under the LdV, to request the
company to adapt its vigilance plan, so that such risks be
taken into consideration. In their claim sent on June 24,
2019, the lack of compensations for persons affected by
the project was criticized. In the absence of a satisfacto-
ry response by Total, the applicants filed a civil lawsuit
in the French courts on October 23, 2019. Asking an in-
terim order, they were expecting a prompt decision. But
reversely, the jurisdiction issue significantly slowed the
procedure down. In the end, the merits of the case was
decided more than three years after being initiated with
an interim decision of inadmissibility.

Several lessons can be learnt from this procedure.
Firstly, the shortcoming in the French legislation clear-
ly appeared - i.e. there was a significant lack of clarity,
as the sole publication of “reasonable vigilance measu-
res” was required, while the purpose of LdV was described
by the judge as “monumental”. The powers of the inte-
rim relief judges were therefore reduced. In fact, only the
absence of a plan, its scanty or manifestly illegal natu-
re, could result in injunctions being given. Secondly, the
evolution in the demands of applicants — which initial-
ly focused on human rights and then extended to climate
and environmental impact — resulted in the case being ru-
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led inadmissible. In the future cases, it will be necessary
to have a strong justification for the formal notices which
are given.

Besides the fact that according to the civil tribunal in
Paris, it is an essential piece for implementation of the
LdV, it should be noted that TotalEnergies vigilance plan
has evolved about the human rights issue affected by the
project. As of today, human rights issues have received
consideration. So, the legal proceedings appear like a de-
terrent to enforce the duty of vigilance. Such conclusion
seems to be valid in the light of the EDF case.

EDF-Mexico: corporate duty of vigilance and state due
diligence

In 2016, a project of a wind farm — named Gunaa Sicaru
—was developed by the public company EDF on pieces of
land possessed by an indigenous community (Union Hi-
dalgo) in Mexico. The applicants, who were supported by
the NGO ProDESC, introduced several actions against this
project, due to the alleged disrespect for the free, pre-
vious and informed consent (FPIC) right of the commu-
nity.

A first complaint was filed in 2017 against the Mexi-
can State, who must warrant such a right according to the
Constitution and ILO Convention No. 169.

Another case was filed in 2018 to the French natio-
nal contact point in order to provide a mediation between
the company and the community, and therefore to ensure
compliance with the OECD guidelines for Multinational
Enterprises.

Finally, a civil lawsuit was filed in 2020 before a civil
tribunal in Paris, under the alleged violation by EDF duty
of vigilance (after a formal notice was served on October
3, 2019). As EDF is a public company, an action against
the French State could be contemplated.

A suit based on the violation of a corporate duty of
vigilance therefore constitutes an additional procedure

which eventually ended in June 2022, as the Mexican
authorities decided to cancel the contracts signed wi-
th EDF. Nevertheless, like in the Total-Uganda case, cri-
tics against the vigilance plan of EDF resulted in seve-
ral amendments being made, so that rights of indigenous
people are given due attention. Consequently, on Novem-
ber 30, 2021, requests made by applicants to seek an inte-
rim order suspending the wind farm project were rejected
by the civil tribunal in Paris. The evolutions in the vigi-
lance plan over the past few years may be the reason why
this decision was made.

A decision on merits would have been desirable to
control the implementation of human rights commit-
ment. Moreover, this case raises the question of adequacy
between the purpose of ecological transition by compa-
nies and the requirement to protect indigenous peoples
rights. So it’s kind of a “just transition litigation” invol-
ving the corporate duty of vigilance, especially about en-
vironment protection and struggle against climate chan-
ge on the one hand; and the State’s duty to protect indi-
genous peoples rights on the other.

A 1aw which yet must prove it works

6 years later, the LdV has partially seemed to work. The
first cases nevertheless provided an opportunity to app-
reciate the deterrent effect on companies, which reacted
by amending their vigilance plan, where they were sub-
ject to formal notice. But the lack of a proper judicial
decisions on merits doesn’t allow to identify the quali-
tative requirements expected by the French courts about
implementation of corporate duty of vigilance. The cur-
rent debates about the adoption of a European directive
on corporate sustainability due diligence could provide
further precisions. One may wonder, however, if we can
afford waiting any longer in light of the climate emergen-

cy.
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Tim Wihl

Die Renten- als Demokratiedebatte

Zu den Entscheidungen des franzosischen Conseil Constitutionnel vom 14. April 2023

doi: 10.17176/20230417-204515-0

Am Freitag hat der franzosische Verfassungsrat die Ren-
tennovelle der Borne-Regierung im Wesentlichen nach
praventiver Normenkontrolle bestitigt. Die Beanstan-
dungen betreffen vor allem angeblich ,,sachfremde“ Re-
gelungen in dem Gesetz, so etwa MafSnahmen zur Steige-
rung der Erwerbsquote dlterer Menschen - gleichsam das
sparliche soziale ,Zuckerbrot“ im in erster Linie fiskalisch
motivierten Paket der Regierung. Der zentrale Artikel zur
Anhebung der Regelaltersgrenze auf 64 — mit einer an-
deren Bedeutung als im deutschen Rentensystem, da die
Anhebung vornehmlich die friiher arbeitenden, tenden-
ziell schwachen Einkommensgruppen trifft — hat nach
dem Urteil der ,Weisen® (,Sages“) Bestand. Der Artikel
47.1 zur Debattenverkiirzung in der Nationalversamm-
lung sei nicht auf Notlagen beschréankt.

In einer zweiten Entscheidung verwarf der Verfas-
sungsrat die Initiative der linken Opposition zu einem
Referendum (,,RIP*) iiber das Rentenalter mit dem an-
fechtbaren Argument, es handele sich nicht um eine wirk-
liche ,,wirtschaftspolitische Reform®, sondern nur um ei-
ne Modifikation des geltenden Rentenregimes.

Es handelt sich um in doppelter Hinsicht erwartba-
re Entscheidungen: einerseits bezogen auf die bisherige
Auslegung der streitigen formellen Verfassungsbestim-
mungen zum Verhiltnis von Regierung und Parlament —
um materielle Verfassungsfragen ging es kaum —, konkret
den sogenannten ,parlementarisme rationalisé“, der Par-
lamentsdebatten abschneidet; andererseits mit Blick auf
die Geschichte des Verfassungsrats, die mit wenigen Aus-
nahmen eine solche grofster Riicksichtnahme auf die an-
deren Staatsgewalten ist, und zwar insbesondere auf die
Exekutive mit ihren speziellen franzosischen Prarogati-
ven. Gleichzeitig neigt der Verfassungsrat seit deren Ein-
fiihrung zu einem &dufSerst engen Verstindnis der noch
recht jungen Vorschrift (von 2008/2015) iiber das vom
Parlament initiierte Referendum.

Gleichwohl hatte es im Vorfeld nicht wenige Verfas-
sungsrechtler:innen gegeben, die eine Verfassungswid-
rigkeit des Gesetzes annahmen und/oder ein Referendum

Tim Wihl

fiir moglich hielten. Der Reformbegriff beim RIP wire we-
niger anspruchsvoll konstruierbar gewesen. Zugleich liefs
sich das Argument gut horen, dass so tiefgreifende Struk-
turdnderungen wie in diesem Rentengesetz {iber eine blo-
e Ergdnzung zum (jahrlichen) Haushaltsgesetz (,,projet
de loi de financement rectificative de la Sécurité socia-
le“) hinausgehen. Der Wortlaut der Normen selbst hitte
beides zugelassen. Daher war doch eine gewisse Enttdu-
schung bei einigen Gegner:innen der Rentenreform - die
demoskopisch etwa 70 Prozent der Bevolkerung bilden -
durchaus erkennbar.

Der Hintergrund der verfassungsrechtlichen Kritik ist,
dass die Regierung bei der Gesetzgebung zunéchst das
Verfahren im Parlament abgekiirzt hat, weil ihr die (au-
Rerordentlich) vielen Anderungsantrage der Opposition
lastig zu sein schienen. Dabei griff sie auf eine Klausel
zurlick, die fiir Ergdnzungsgesetze zum Haushalt vorge-
sehenist (Artikel 47.1). Ob es sich bei einer einschneiden-
den Rentengesetzgebung um eine solche blofie fiskalpo-
litische Ergdnzungsregel handelt, kann allerdings zwei-
felhaft erscheinen.

Uberdies kombinierte die Regierung schlieflich in
einer Art Anfall von Verzweiflung angesichts unklarer
Mehrheitsverhéltnisse in der Nationalversammlung die-
se Debattenverkiirzung mit der schlechthinnigen Absa-
ge an eine Abstimmung der Abgeordneten: dem mittler-
weile beriichtigten Artikel 49.3. Danach kann ein Gesetz
auch ohne Sachabstimmung und folglich hochst indirekt
angenommen werden. Mittels erst noch durch ein Zehn-
tel der Abgeordneten zu beantragender Misstrauensab-
stimmung (,,motion de censure®) gegen die Regierung, bei
der sich eine absolute Mehrheit der Abgeordneten fiir die
Absetzung des Kabinetts der Premierministerin finden
muss, kann sich das Parlament zwar wehren. Die Hiirde
ist in aller Regel jedoch (und bisher immer) zu hoch, so
dass die Anwendung des ,49.3“ einer Art Erzwingung des
Gesetzes gleichkommt. Im jetzigen Fall fiel freilich selbst
die Vertrauensabstimmung nur sehr knapp fiir die Regie-
rung aus.
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Gerne wird der Artikel 49.3 als ,eine Art Staats-
streich® oder ,déni de démocratie (F. Hollande) einge-
stuft. Gleichwohl kam er vielfach zur Anwendung, beson-
ders haufig unter sozialistischen Regierungen, die sich
mit Wirtschafts- und Sozialgesetzen gegen ihren linken
Parlamentsfliigel durchsetzen wollten. Auch konservati-
ve Premierminister setzten das Instrument ein, etwa zur
auch auf der Rechten unbeliebten Durchsetzung der Pri-
vatisierung offentlicher Unternehmen in den 1990er Jah-
ren. Der 49.3 darf pro Parlamentssitzungsperiode nur fiir
ein Gesetz eingesetzt werden und ist vor dem Hinter-
grund der langsamen Entscheidungsprozesse in der IV.
Republik zu lesen.

Die Entscheidungsbegriindungen des Verfassungsrats
wiederum sind fast sprichwortlich diinn. Die Aufgabe
derjenigen Rechtswissenschaftler:innen, die sich mit der
doctrine auseinandersetzen, ist es, den Entscheidungen
erst noch einen juristisch-,dogmatischen® Sinn zu ge-
ben. Die Entscheidung vom Freitag lasst sich dabei ver-
gleichsweise leicht einordnen. Die ,Weisen® scheuen
sich, von der weit verbreiteten Deutung der V. Repu-
blik als Prasidialverfassung abzugehen und dem Parla-
ment einen hoheren Rang einzurdumen. Damit stellen
sie sich gegen einen seit langem bestehenden o6ffentli-
chen Druck, das semi-présidentielle System Frankreichs
um starker ,horizontale® Machtelemente zu erginzen.
Man muss ihnen juristisch Recht geben und darf sie zu-
gleich politisch dafiir kritisieren. Das System ist in sei-
nem Kern, aber auch in seinen einzelnen Auspriagungen
weit einseitiger prasidentialistisch und exekutiv orien-
tiert als etwa das US-amerikanische. Der Mangel an insti-
tutionellen checks and balances aufgrund der unvollstin-
digen regionalen Dezentralisierung seit den 1980er und
der Synchronisierung der Prasidentschafts- mit den Par-
lamentswahlen in den 1990er Jahren bleibt trotz der Ab-
kehr vom kruden Gaullismus bestehen. Der Verfassungs-
rat — obschon unter Beteiligung der beiden Legislativ-
kammern erkoren — springt keineswegs ein und sieht dar-
in auch nicht seine Aufgabe, nicht einmal nach seiner
prozessrechtlichen Aufwertung durch Sarkozys Verfas-
sungsreform. Die Verbarrikadierung seines Sitzes in der
Rue de Montpensier am Palais Royal am Freitag stand
sinnbildlich dafiir, wie wenig sich der Verfassungsrat als
Biirger:innengericht versteht — ganz im Gegensatz zur
gern betonten transparenten Offenheit und dem ent-
sprechenden proklamierten Selbstverstidndnis des Bun-
desverfassungsgerichts. Grofsere juristische Leistungen

als die eher politisch und so kurzfristig wie akademisch
grob entscheidenden ,,Weisen® vollbringen in Frankreich
nach allgemeiner Ansicht das Kassationsgericht und der
Staatsrat (Conseil d "Etat). Und als politisches Gegenge-
wicht zur institutionell iiberméchtigen Exekutive — selbst
in Zeiten einer Minderheitsregierung wie seit der letzten
Wahl - muss das Volk auf der Strafse einspringen.

Die Protestsequenz

Das Volk hat von seiner in Frankreich auch staatsrechtlich
stiarker anerkannten Rolle als auf der ,,StrafRe® auftreten-
der demokratischer Souverdn in der Causa der Rentenge-
setzgebung weidlich Gebrauch gemacht. So grofse Men-
schenmassen wie von Anfang des Jahres bis in den April
hinein waren in Frankreich seit sehr vielen Jahren nicht
mehr auf Demonstrationen unterwegs. Zugleich waren
Ansitze zu einem politischen Generalstreik festzustellen.
Die Beteiligung insbesondere in den Branchen des 6ffent-
lichen Dienstes, aber auch der wichtigen Rohstoffversor-
gung war durchaus beachtlich. Ankniipfen konnte man
damit an vergangene erfolgreiche Mobilisierungen gegen
neue Renten- und Arbeitsmarktgesetze. Auffillig war die
starke Beteiligung in kleinen Stddten der ,,Provinz®. Zu-
dem gelang es zum ersten Mal seit langer Zeit, eine ver-
einigte Front der Gewerkschaften zu bilden, die sonst in
Frankreich ein eher zerstrittenes Bild abgeben. Erst nach
dem Einsatz des Artikel 49.3 nahm die Protestgewalt et-
was zu — blieb aber weit unter dem Niveau friiherer Pro-
testwellen. Teils auch gerichtlich kritisiert wurden dem-
gegeniiber ab der zweiten Marzhilfte einige wenig trans-
parente Versammlungsverbote und zahlreiche, so gut wie
immer juristisch folgenlose Verhaftungen aufgrund blo-
8er Teilnahme an Protesten.

Die Gilets jaunes (Gelbwesten)-Monate hatten zwar
weniger friedliche, aber nicht zahlenmifiig iiberlegene
Proteste gesehen. Gleichwohl hatten die Gelbwesten sei-
nerzeit Erfolg beim Prasidenten, wihrend die iiberwie-
gend friedlichen Proteste dieses Jahres von der politi-
schen Fiihrung im Ergebnis vollstandig ignoriert wurden.
Das sendet demokratiepolitisch zweifelsohne ein hochst
bedenkliches Signal aus. Die Bedenken wachsen noch,
wenn man hinzuzieht, wie wenig sich die Regierung Mii-
he gegeben hat, ihr Projekt mit dem Parlament, aber auch
mit den Gewerkschaften oder anderen sozialen Interme-
didren - den in Frankreich so genannten Akteuren der
»sozialen Demokratie“ — abzustimmen. Einen wichtigen
Aufruf zu mehr ,sozialer Demokratie® in der Rentenfrage,
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ausgehend von den Prinzipien der Befreiungsverfassung
von 1946, hat der wichtigste Sozialrechtler des Landes,
Alain Supiot, im Marz verfasst.

Der Eindruck, der Prisident und seine Regierung woll-
ten mit dem Kopf durch die Wand, hat den grofSen Volks-
zorn erst heraufbeschworen. Der Prasident mag geglaubt
haben, dass diese standfeste Haltung manchen Wah-
ler:innen Respekt einflof3t. Doch war das nicht nur we-
gen der iiberwiltigenden Ablehnung in der Sache, son-
dern auch wegen des Wandels selbst der franzdsischen
Demokratie zu einer Selbstherrschaft des Volkes, in der
das zunehmend gebildete und autoritatsskeptische Elek-
torat allerorten Horizontalitdt (,Selbstreprasentation®)
einfordert, eine ganz triigerische Hoffnung. Moglicher-
weise hat zum vorldufigen Ende der Protestsequenz hin
die Mobilisierung gerade auch der jungen Bevolkerung,
die bei der Regierung regelmifSig am meisten Eindruck
schindet, zu schnell wieder nachgelassen. Konkret waren
die im Aufklarungsland Frankreich — wo man den Mate-
rialismus in der offentlichen Debatte weniger scheut als
in Deutschland - gern als ,rapports de force® bezeich-
neten politischen Verhéaltnisse nicht so, dass die Prote-
stierenden sich letztlich durchzusetzen wussten. Ebenso
konkret wiachst nun aber das Ressentiment in ungekannte
Hohen (oder Tiefen), und es ist unklar, wieviel politischen
Kredit der Prasident — ohne Unterstiitzung einer echten,
gesellschaftlich verankerten Partei — fiir weitere ,,Refor-
men® iiberhaupt noch hat.

Legitimitatstheoretische Grundsatzfragen der franzosi-
schen Verfassung

Diskutiert werden daher nun mehrere grundsitzliche
Fragen, die die Zukunft der franzdsischen konstitutionel-
len Demokratie betreffen.

Zuvorderst: Wie kann man die Rolle des Parlaments
aufwerten? Kurzfristig scheint es unwahrscheinlich, dass
sich hier etwas bewegt, denn der Président hat sich zu ei-
ner konfrontativen Strategie entschieden, und ein Grofs-
teil der Opposition in der Nationalversammlung - in
Frankreich spricht man von ,,den Oppositionen®, weil sie
politisch sowohl links wie rechts zu verorten sind — ver-
halt sich intrainstitutionell nicht sonderlich konstruk-
tiv und sucht eher das Biindnis mit der Strafle. Man-
che singen dann eher die Marseillaise, statt seriose eige-
ne Gesetzesalternativen vorzulegen. Das ist zwar ange-
sichts einer parlamentarischen (oppositionellen) ,Tradi-

Tim Wihl

tion des Tumults“ und der Rolle politischer Leidenschaf-
ten in der Demokratie nicht von vornherein abzuleh-
nen. Gleichwohl ist der neuerdings wieder hdufige Ein-
satz solcher Mittel ein Anhaltspunkt fiir eine sich aus-
breitende Distanz gegeniiber den Formen des iiberhaupt
noch bestehenden Rumpf-Parlamentarismus der V. Re-
publik. Die radikale Rechte fillt durch weitgehendes Des-
interesse an Sachfragen jenseits der Migrationskontrol-
le und iiberhaupt eine hoflicher als friiher, fast quieti-
stisch daherkommende parlamentarische Arbeitsverwei-
gerung auf, heimst aber zugleich die Stimmen der Unzu-
friedenen en masse ein; die Linke sucht zu grofSen Tei-
len eine Gegenmacht auf der Strafle aufzubauen, weil
sie einerseits (wie der gegenprasidentielle und darin sehr
mediendemokratische Volkstribun Mélenchon) noch un-
ter dem Einfluss der Linkspopulismusstrategie von Mouf-
fe/Laclau steht, also ,das Volk“ gegen ,die Elite“ aus-
spielen mochte, andererseits (wie linke Sozialist:innen,
Griine und Linkspartei LFI) durchaus ernsthaft und mit
achtbaren Griinden in eine neue, eine VI. Republik will,
die stirker dem bundesdeutschen parlamentarischen Sy-
stem dhneln und zugleich vermehrt auf ,soziale®, durch
gesellschaftliche Akteure wie Gewerkschaften vermittel-
te Demokratie und direktdemokratische Instrumente set-
zen wiirde.

An die Frage nach einer stirkeren Rolle des Par-
laments schliefst daher die nach einer grundlegenden
Verfassungsreform unmittelbar an. Es ist innerhalb der
V. Republik schwer vorstellbar, vom Semiprasidentialis-
mus in einer konstruktiven Richtung abzuriicken, selbst
wenn nun eine Periode der Minderheitsherrschaft an-
gebrochen ist. Mit einer ,Cohabitation, dem Zusam-
menwirken rechter Priasidenten mit linken Regierungen
und umgekehrt, kommt das System noch leidlich zu-
recht; wenn allerdings ,les oppositions® keine konstrukti-
ve Gegenmehrheit bilden, bleibt entweder ein Weg miih-
samsten Aushandelns oder das permanente présidentiel-
le ,Durchregieren®. Beides ist verfassungsrechtlich mog-
lich, aber politisch fast ausgeschlossen.

Einfacher wiirde das Regieren wohl erst durch eine
vorerst unwahrscheinliche Renaissance der klassischen
Teilung von vereinigter Linke und Einheit der Rechten.
Der parteiabstinente ,,extreme Zentrismus“ Macrons, der
sich besser als rechtsjakobinisch-bonapartistische Tech-
nokratie beschreiben lasst, hat sich rasend schnell ab-
genutzt. Es ist unterdes fast in Vergessenheit geraten,
dass sozial verankerte Parteien(biindnisse) einen der
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wirksamsten, durchaus ,,anti-macronistischen“ Mecha-
nismen der Machtkontrolle in der Demokratie darstellen.

Eine Alternative, die gerade Gertrude Liibbe-Wolff in
einem neuen Buch (,Demophobie®) mit beachtlichen Ar-
gumenten verteidigt, wire die Starkung direktdemokra-
tischer Elemente. Geht es dabei allerdings nur um pra-
sidentiell angeregte Referenden, wire nichts gewonnen.
Daher war es richtig, das RIP (Référendum d’initiative
partagée) ins Spiel zu bringen, was der Verfassungsrat je-
doch vorlaufig untersagt hat. Dieses ist mit sehr hohen
Hiirden versehen - die Initiative muss parlamentarisch
und zugleich von einem enormen Anteil der Bevolkerung
getragen werden.

Erst eine neue Verfassungsreform konnte ein ,RIC*
(Volksinitiative), also Direktdemokratie ,,von unten wie
in deutschen Bundeslandern oder Kommunen, einfiihren.

Der Verfassungsrat leistet jedenfalls keine Hilfe,
indem er sich - juristisch schwer vorwerfbar - ei-
nem Formalismus verschreibt, der vorwiegend intern-
systematisch motiviert ist und das positivrechtliche
Prasidialsystem konsequent zu Ende denkt, externen
Verfassungswandel jedoch ebenso konsequent igno-
riert. Die Erwartungen eines immer gebildeteren und
selbstherrschaftlich-demokratischer eingestellten Vol-
kes und einer zunehmend auf effizientes Regieren gepol-
ten Staatsspitze driften ungehindert weiter auseinander.
Daraus erwichst die viel beklagte Legitimitétskrise der V.
Republik. Die Autoritdtsstrategie eines exekutiven Vol-
untarismus scheint gescheitert und weist aufserdem den
Weg in eine Richtung, die bei der nichsten Wahl noch
einige Sorgen bereiten diirfte.
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On 14 April 2023, the French Constitutional Council
handed down its decisions on the constitutionality of the
controversial pension reform and on the referendum that
was supposed to stop it. In substance, the decisions were
met with little surprise. What is noteworthy about them,
however, is something else: Both decisions are excellent
indicators of the profoundly conservative nature of the
French Constitution and of the judges watching over its
observance.

Why the pension reform is So unpopular

The bill to raise the retirement age from 62 to 64 was
decreed on 23 January 2023 by the Council of Ministers
and signed into law on the 14th of April. Within three
months, the government pushed through a reform that
an overwhelming majority in the French society is vehe-
mently opposed to. It is not the purpose of this text to dis-
cuss the merits of the reform. However, some elements of
context on the situation of the labour market are impor-
tant to have in mind to understand this fierce opposition.
As the activity rate of the French workforce after 55 is one
of the lowest in the European Union, increasing the re-
tirement age means mostly unemployment for those that
are laid off after 55, particularly men, and therefore a
lower pension. Therefore, according to Nobel Prize lau-
reate and world specialist of poverty studies Esther Duflo,
the savings the government aims to achieve are paid for,
first of all, by “those who are by definition the poorest”.
The French society was unable to stop the reform in Par-
liament or on the street, which is why all efforts concen-
trated on the Constitutional Council and on a proposal
to hold a referendum on the issue, which also has to be
cleared by the Constitutional Council.

Probably the most striking thing about these deci-
sions is the way in which they reveal the democratic and
social poverty of the French constitution of 1958. Its pre-
decessor, drafted after WWII, was a progressive, demo-

Thomas Perroud

cratic and social constitution in the line of many consti-
tutions adopted at that time, rich in fundamental rights.
The Constitution of the Fifth Republic that replaced it
puts the state and, within the state, the executive at the
centre. At its inception, the Constitutional Council was
not envisaged as a counter-power in the hands of indi-
viduals but, to use the expression attributed to promi-
nent public law professor Charles Eisenmann, as a “gun
The 1958 constitution, unlike
most other democratic constitutions, contained no cat-

pointed at Parliament”.

alogue of fundamental rights until, in 1971, the Consti-
tutional Council filled that gap to some extent by judi-
cial decree as opposed to a democratic procedure. To this
day, the democratic principle, cardinal in German consti-
tutional law, plays no role whatsoever in France.

In France, the question of truth is not a constitutional
question

Several elements stand out in the decisions: the Court is
indifferent to the fact that the Government gave wrong
estimates of the consequences of the reform for certain
categories of people and is unmoved by the combined use
of all the legal tools possible to shorten parliamentary de-
bates.

In the middle of the rise of populism and the post-
truth era, the executive in France has no obligation to ob-
jectivity, and the constitutional judges, who should pro-
tect the democratic debate based on reason, do nothing
about that. For the French Constitutional Council, the
question of truth is not a constitutional question.

With this, the Council indicates that the French Con-
stitution has no bearing on the quality of democratic de-
bate. If one compares this with the great Hartz IV deci-
sion of the German Federal Constitutional Court in 2010
(BVerfGE 125, 175), there is an interesting contrast. In
this decision, the FCC considered the amount of social
benefits for adults and children calculated by Parliament
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A Conservative Constitutional Council Watching over a Conservative Constitution

to be unconstitutional, as it was not based on sufficiently
sound statistical assessments. The legislator had thus
relied on “arbitrary estimates”(§ 171). While not com-
pletely rejecting the statistical methods used, the Court
considered that it did not apply this method in a suffi-
ciently consistent manner throughout the text. In other
words, where the Council is indifferent to the way in
which the government feeds the democratic debate, the
German Court is protective, in the name of the funda-
mental right to a guaranteed minimum subsistence in-
come and the principle of the social state, of a vision of
democracy as a “space of reasons” (Claudine Tiercelin,
Cour au College de France, 2011).

According to the Constitutional Council, democracy
in this country can only be executive. The government is
not obliged to carry out a debate based on facts and evi-
dence, it can use any means to pre-empt the discussion.
In fact, the government used all the resources of the Con-
stitution to do exactly that.

The MPs who challenged the law, as well as most am-
icus briefs, developed the idea that the combined use of
all these devices amounted to a breach of the principle of
“clarity and sincerity” of parliamentary debates, a princi-
ple that was created by the Constitutional Council itself
but that never had any bite. Here, the Council refused to
uphold the claim.

The Constitutional Council is not - in fact never has
been - a protector of democratic debate. It is not there to
correct the inequality of power between the executive and
the legislature. How, under these conditions, can we have
good laws if they only reflect the preferences of a mino-
rity of the population that voted for the President of the
Republic in the first round of the presidential elections?

The decision on the pension reform is therefore
shocking from a democratic point of view, and all the
more so because the reasoning is so poor. And this is per-
haps where the truth of power in France lies: that it does
not even need to explain itself. Whereas the decisions
of equivalent courts in Germany, the United Kingdom,
Italy, Spain, the United States, and Europe (the European
Union and the Council of Europe) are all concerned with
making themselves understood, with explaining the exer-
cise of their power and gaining acceptance for it, French
judicial power is not even concerned with any of that at
all. In no other equivalent democracy, this would be ac-
ceptable.

A gun pointed at society

The second decision by the Constitutional Council was
about the referendum the MPs intended to initiate af-
ter they had realized their defeat. A referendum of that
kind has to be cleared by the Council before taking place.
Its introduction in the Constitution in 2008 was a con-
servative project. Such a referendum “may be held on
the initiative of one fifth of the members of Parliament,
supported by one tenth of the electors registered on the
electoral rolls” (article 11, § 3). 185 MPs out of 925 must
sign the proposition. Article 11 also provides that the bill
must relate to the specific domains: “the organisation of
public powers, reforms relating to the nation’s economic,
social or environmental policies and the public services
that contribute to it.”

The requirements for such a referendum, according
to the Constitutional Council, are not met in this case.
In this decision, the Council endorsed the government’s
reasoning that the proposal did not concern a “reform”
within the meaning of the Constitution, since it merely
enshrined the state of the law, even though this state of
the law was to change a few hours later. A proposal for a
referendum should aim at changing the law according to
the Constitution. However, at the time of the decision of
the Council, the proposal changed nothing since the law
reforming pensions was not in force yet. That’s why the
Council chose to make both decisions at the same time...
If the Council had decided to make its decision on the re-
ferendum one day later, when the pension reform was in
force, it would have been accepted. The institution is, on-
ce again, deaf to the interest of promoting the collective
deliberation on the retirement age. A new proposition of
referendum is to be presented soon. Whether or not it will
pass the Council remains to be seen.

Does the sociology of the Council help to understand
these decisions? Is it not ironic that Emmanuel Macron’s
reform is accepted by an institution in which Alain Juppé,
who had failed to implement the same project, is sitting?

The Constitutional Council comprise more politicians
that Juppé. Only two of them are from the left. One of
its members has himself attempted to enact a similar
reform, two others have been ministers under the presi-
dency of Emmanuel Macron. The outcome was therefore
quite predictable and shows that the Council is not only
a gun pointed at Parliament, it is now above all a gun
pointed at society.
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Zur Einordnung der Diesel-Entscheidung C-100/21 in die Judikatur des EuGH

doi: 10.17176/20230403-152737-0

Welche Anspriiche bestehen bei Verstofd gegen unions-
rechtlich fundierte Normen, die keine eigenen Rechts-
folgenanordnungen vorsehen — diese Frage ist seit eini-
gen Jahren zu einem zentralen Thema (auch) des Privat-
rechts geworden.1 Im Kern geht es um ein Problem, das
sich in allen foderal organisierten oder supranational be-
einflussten Rechtsordnungen stellt?: Wie kann trotz der
Ebenentrennung von (unionalen) Rechten (,rights“) und
(nationaler) Rechtsdurchsetzung (,,remedies®) eine wirk-

Christian Heinze

Die Entscheidung C-100/21 (QB/Mercedes-Benz Group
AG)

Mit der Entscheidung C-100/21 der GrofRen Kammer des
EuGH vom 21.3.2023 (im Folgenden zitiert als EuGH
Rn.)3 ist die private Durchsetzung des Unionsrechts -
nach mehreren Vorlduferentscheidungen zu Sonderma-

4

terien™ — im Kernbereich des Biirgerlichen Rechts ange-

kommen. In der auf Vorlage des Landgerichts Ravens-

5 entschiedenen Rechtssache hat der EuGH drei we-

same Durchsetzung der Regeln der hoheren Ebene durch burg
sentliche Aussagen getroffen. Erstens hat er - entge-
gen der Rechtsprechung des BGHO - bekriftigt, dass
die Art. 18 Abs. 1, Art. 26 Abs. 1 und Art. 46 der Rah-
menrichtlinie 2007/467 iVm Art. 5 Abs. 2 der Verord-

nung 715/20078 neben allgemeinen Rechtsgiitern wie

die niedrigere Ebene gewihrleistet werden — und welche
Rolle spielt in diesem System das Privatrecht?

1Vgl. nur Poelzig, Normdurchsetzung durch Privatrecht, 2012; Wilman, Private Enforcement of EU Law before National Courts,
2015; Franck, Marktordnung durch Haftung, 2016; Ebers, Rechte, Rechtsbehelfe und Sanktionen im Unionsprivatrecht, 2016;
Heinze, Schadensersatz im Unionsprivatrecht, 2017; Morsdorf, RabelsZ 83 (2019) 797; Oster, EuR 2019, 578.

2Zum US-Recht etwa Davis v. Wechsler, 263 U.S. 22, 24 (1923); zum Gleichwertigkeitsgrundsatz dort Testa v. Katt, 330 U.S.
386, 394 (1947); ndher Halberstam RabelsZ 66 (2002) 216, 231 ff.; Lindholm, State Procedure und Union Rights: A Comparison of
the European Union and the United States, 2007.

3EuGH 21.3.2023 - C-100/21, ECLI:EU:C:2023:229 — QB/Mercedes-Benz Group AG.

47 nennen sind etwa die Entscheidungen EuGH 20.8.2001 — C-453/99, ECLI:EU:C:2001:465 — Courage/Crehan (Kartellrecht),
EuGH 17.9.2002 — C-253/00, ECLI:EU:C:2002:497 — Munoz (Kennzeichnungsvorschriften fiir Obst); EuGH 2.8.1993 - C-271/91,
ECLI:EU:C:1993:335 Rn. 24 f. - Marshall; bestétigt durch EuGH 17.12.2015 - C-407/14, ECLI:EU:C:2015:831 Rn. 32 — Camacho
(Nichtdiskriminierungsrecht). Siehe aufSerdem EuGH 25.10.2005 - C-350/03, ECLI:EU:C:2005:637 — Schulte (Verbraucherrecht);
EuGH 17.7.2008 — C-94/07, ECLI:EU:C:2008:425 — Raccanelli (Grundfreiheiten). Einen Sonderfall (wegen der Konstellation der Haf-
tung eines Marktiiberwachers) betrifft EuGH 16.2.2017 — C-219/15, ECLI:EU:C:2017:128 Rn. 55 f. — Elisabeth Schmitt/TUV Rhein-
land. Dem Schadensersatzanspruch zwischen Privaten wegen Unionsrechtsverstof$ verwandt ist der unionsrechtliche Staatshaf-
tungsanspruch, dazu jlingst EuGH 22.12.2022 - C-61/21, ECLI:EU:C:2022:1015 Rn. 44 — JP/Ministre de la Transition écologique.

5LG Ravensburg 12.2.2021 — 2 O 393/20, BeckRS 2021, 1938.
6BGH 25.5.2020 - VI ZR 252/19, NJW 2020, 1962 Rn. 76.

TRichtlinie 2007/46/EG des Europdischen Parlaments und des Rates vom 5. September 2007 zur Schaffung eines Rahmens fiir
die Genehmigung von Kraftfahrzeugen und Kraftfahrzeuganhidngern sowie von Systemen, Bauteilen und selbststdndigen tech-
nischen Einheiten fiir diese Fahrzeuge (Rahmenrichtlinie), ABlL. 2007 L 263, 1. Inzwischen abgeldst durch die Verordnung (EU)
2018/858 des Europdischen Parlaments und des Rates vom 30. Mai 2018 iiber die Genehmigung und die Marktiiberwachung
von Kraftfahrzeugen und Kraftfahrzeuganhingern sowie von Systemen, Bauteilen und selbststédndigen technischen Einheiten
fiir diese Fahrzeuge, zur Anderung der Verordnungen (EG) Nr. 715/2007 und (EG) Nr. 595/2009 und zur Aufhebung der Richtlinie
2007/46/EG, ABI. 2018 L. 151, 1.

8Verordnung (EG) Nr. 715/2007 des Europdischen Parlaments und des Rates vom 20. Juni 2007 iiber die Typgenehmigung von
Kraftfahrzeugen hinsichtlich der Emissionen von leichten Personenkraftwagen und Nutzfahrzeugen (Euro 5 und Euro 6) und iiber
den Zugang zu Reparatur- und Wartungsinformationen fiir Fahrzeuge, ABl. 2007 L. 171, 1.
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dem Umweltschutz und der Luftreinhaltung auch ,die
Einzelinteressen des individuellen Kdufers eines Kraft-
fahrzeugs gegeniiber dessen Hersteller schiitzen, wenn
dieses Fahrzeug mit einer unzuldssigen Abschalteinrich-
tung im Sinne von Art. 5 Abs. 2 der Verordnung Nr.
715/2007 ausgestattet ist“ (EuGH Rn. 85). Zweitens hat
er im Hinblick auf die Folgen eines Verstofses gegen diese
Vorschriften entschieden, ,,dass der Kaufer eines mit ei-
ner unzuldssigen Abschalteinrichtung im Sinne von Art. 5
Abs. 2 dieser Verordnung ausgestatteten Fahrzeugs einen
Anspruch auf Schadensersatz durch den Hersteller dieses
Fahrzeugs hat, wenn dem Kaufer durch diese Abschalt-
einrichtung ein Schaden entstanden ist“ (EuGH Rn. 91,
auch Rn. 89). Und drittens - und dies diirfte fiir die Pra-
xis die grofSten Fragen aufwerfen — hat der Gerichtshof
zwar die Ausgestaltung dieses Schadensersatzanspruchs
den Mitgliedstaaten iiberlassen (EuGH Rn. 92), allerdings
unter dem Vorbehalt, dass ,,nationale Rechtsvorschriften,
die es dem Kaufer eines Kraftfahrzeugs praktisch unmog-
lich machen oder iibermafdig erschweren, einen ange-
messenen Ersatz des Schadens zu erhalten, der ihm durch
den VerstofS des Herstellers dieses Fahrzeugs gegen das
in Art. 5 Abs. 2 der Verordnung Nr. 715/2007 enthaltene
Verbot entstanden ist, nicht mit dem Grundsatz der Effek-
tivitdt in Einklang“ stehen (EuGH Rn. 93). Zur Bedeutung
dieses Effektivitatsvorbehalts fiir die konkrete Frage, ob
bei Anrechnung hoher Nutzungsvorteile des Erwerbers
der Schadensersatzanspruch mafigeblich reduziert oder
sogar entfallen kann oder ob dies effektivitatswidrig wa-
re, hielt sich der EuGH bedeckt. Nur zu drei knappen Aus-
sagen mochte man sich durchringen: Erstens diirfen die
nationalen Gerichte dafiir Sorge tragen, ,dass der Schutz
der unionsrechtlich gewéhrleisteten Rechte nicht zu ei-
ner ungerechtfertigten Bereicherung der Anspruchsbe-
rechtigten fiihrt“ (EuGH Rn. 94). Zweitens miissen sie
priifen, ob ,,die Anrechnung des Nutzungsvorteils fiir die
tatsdchliche Nutzung des in Rede stehenden Fahrzeugs
dem betreffenden Kidufer eine angemessene Entschadi-
gung gewihrleistet®, sofern feststeht, dass im Zusam-
menhang mit der unzuldssigen Abschalteinrichtung ein
Schaden entstanden ist (EuGH Rn. 95). Und drittens wird
zusammenfassend festgehalten, dass die Ausgestaltung
des Schadensersatzes durch die Mitgliedstaaten voraus-

setzt, ,dass dieser Ersatz in einem angemessenen Ver-
héltnis zum entstandenen Schaden steht” (EuGH Rn. 96).

Drei Voraussetzungen fiir die Existenz privater Scha-
densersatzanspriiche bei UnionsrechtsverstoBen

Die Entscheidung des Gerichtshofs entspricht in Struktur
und Aufbau® den Schlussantrigen des Generalanwalts
Rantos (im Folgenden zitiert als Schlussantréage Rn.)lo,
und auch die Ausfiihrungen zum Individualschutz durch
die Art. 18 Abs. 1, Art. 26 Abs. 1 und Art. 46 der Richt-
linie 2007/46, der wesentlich mit der Konformitéitsbe-
scheinigung und dem Regelungskontext der Abgasnor-
men begriindet wird, dhneln sich in Urteil und Schluss-
antrdgen (EuGH Rn. 73, 78 ff.; Schlussantrdge Rn. 42,
47). Bemerkenswerte Unterschiede ergeben sich aber bei
der Begriindung der Erforderlichkeit privater Schadens-
ersatzanspriiche bereits bei Fahrladssigkeit des Herstel-
lers (§ 823 Abs. 2 BGB) und nicht erst unter den Vor-
aussetzungen einer vorsitzlichen sittenwidrigen Scha-
digung (8§ 826 BGB), wie es bisher der Rechtsprechung
des BGH entsprach.1 ! Der Generalanwalt machte sich die
Argumentation des vorlegenden Landgerichts zu eigen,
dass der Hersteller wegen des Ausnahmecharakters der
Haftung nach § 826 BGB keinen hinreichenden ,, Anreiz
[habe], die Unionsvorschriften penibel einzuhalten, um
eine deliktische Haftung zu vermeiden® (Schlussantri-
ge Rn. 58) und dass die unionsrechtlichen Vorschriften
,wohl nur dann durchschlagskréftig wiaren, wenn auch
fahrlassige Verstofle durch deliktische Schadensersatz-
anspriiche der Erwerber gegen den Hersteller sanktio-
niert wiirden und die Hersteller dies von vornherein ein-
kalkulieren miissten® (Schlussantrige Rn. 59). Der Eu-
GH hingegen stellt die Existenz eines Schadensersatz-
anspruchs der Kaufer von Dieselfahrzeugen mit unzu-
lassiger Abschalteinrichtung gegen deren Hersteller ei-
gentlich nur fest (EuGH Rn. 89, 91). Das einzige Begriin-
dungselement ist das Wortchen ,somit“ (,ainsi“) in Rn.
89, das eine Verkniipfung zum zuvor festgestellten In-
dividualschutz durch die Art. 18 Abs. 1, Art. 26 Abs. 1
und Art. 46 der Richtlinie 2007/46 herstellt. Dieser Un-
terschied ist bedeutsam fiir die nach wie vor ungeklar-
te Frage, wann VerstofSe gegen Unionsrecht privatrecht-

9Vorbemerkung zu Thermofenstern in der VO 715/2007, Individualschutz durch die Art. 18 Abs. 1, Art. 26 Abs. 1 und Art. 46
der Richtlinie 2007/46, Folgen fiir das nationale Recht (Schadensersatzanspruch und dessen Ausgestaltung).

1OSChlussamtréige des Generalanwalts Rantos vom 2.6.2022 — C-100/21, ECLI:EU:C:2022:420 - QB/Mercedes-Benz Group.

1pGH 25.5.2020 - VIZR 252/19, NJW 2020, 1962 Rn. 74.
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liche (Schadensersatz-)Anspriiche zur Folge haben. Legt
man namlich die Position des Generalanwalts zugrun-
de, so kdme es auf die Anreizwirkung, also den Praventi-
onseffekt einer deliktischen Haftung, und die Sicherung
der Wirksamkeit des Unionsrechts an. 2 Die Begriindung
des EuGH scheint hingegen eher oder sogar ausschliefd-
lich auf den Individualschutz durch die Richtlinienvor-
schriften abzustellen. In diesen Unterschieden spiegeln
sich die Unsicherheiten, die die Judikatur des Gerichts-
hofs zur Begriindung privater Schadensersatzanspriiche
seit jeher begleiten.13 Immerhin sind die vom General-
anwalt genannten Punkte (Praventionswirkung der Haf-
tung und Sicherung der Wirksamkeit des Unionsrechts)
auch in fritheren Entscheidungen anzutreffen, wahrend
ein Abstellen allein auf den Individualschutz einer Norm
neu ist und auch in einem gewissen Spannungsverhaltnis
zur fritheren Entscheidung in TUV Rheinland !4 steht (die
allerdings infolge der dort geltend gemachten Haftung ei-
nes Marktiiberwachers einen nicht generalisierungsfahi-
gen Sonderfall betrifft)ls.

Richtigerweise diirften deshalb sowohl die Argumen-
te des Gerichtshofs wie des Generalanwalts ausschlagge-
bend fiir die Haftungsbegriindung sein. Demnach ist ein
Unionsrechtsverstofs (auch und neben einer ggf. paral-
lelen offentlich-rechtlichen Durchsetzung) durch einen
privaten Schadensersatzanspruch zu sanktionieren,16
wenn erstens die praktische Wirksamkeit oder die effek-
tive Durchsetzung iSd Effektivititsgrundsatzes der ver-
letzten Primdrnorm bei Nichtdurchsetzung durch priva-
te (Schadensersatz-)Anspriiche beeintrdchtigt wére und
zweitens die verletzte Primdrnorm dem konkreten An-
spruchssteller eine individuelle Anspruchsberechtigung
verleiht, was in erster Linie (wie im Beispiel der Art. 18

Christian Heinze

Abs. 1, Art. 26 Abs. 1 und Art. 46 der Richtlinie 2007/46)
bei individualschiitzenden Normen des Unionsrechts der
Fall ist, aber auch bei kollektiv- oder wettbewerbsschiit-
zenden Vorschriften der Fall sein kann.!7 Als dritte Vor-
aussetzung kommt die unmittelbare Wirkung - im weite-
sten Sinne, also auch unter Einbeziehung von Richtlini-
en bzw. des Umsetzungsrechts zu Richtlinien — der ver-
letzten Primdrnorm zwischen Privaten hinzu. Die erste
Voraussetzung (Effektivitdtsbeeintrachtigung bei Nicht-
durchsetzung durch Schadensersatzanspriiche) wird da-
bei vom Gerichtshof als eine Art Platzhalter fiir unter-
schiedliche Abwagungskriterien genutzt. Zu diesen Ab-
wagungskriterien zdhlen der Charakter der verletzten
Primdrnorm als grundlegende Bestimmung des Unions-
rechts, die Zielsetzung der verletzten Primadrnorm, ei-
ne bestimmte (einheitliche) Wettbewerbs- oder Markt-
ordnung zu errichten, die Erhohung der Durchsetzungs-
kraft des Unionsrechts durch Schadensersatzanspriiche
(auch wenn parallel 6ffentlich-rechtliche Durchsetzung
existiert), der Beitrag privater Schadensersatzanspriiche
zur Aufdeckung und Abschreckung von Unionsrechts-
verstofSen und schliefSlich die Erwédgung, dass ein von
der Primdrnorm angestrebter Zustand nur durch Scha-
densersatzanspriiche und den damit verbundenen Scha-
densausgleich erreicht werden kann.!® Unter Anwen-
dung dieser Abwagungskriterien diirften sich kaum Fille
finden lassen, in denen die Kriterien nicht fiir die Aner-
kennung privater Schadensersatzanspriiche sprechen, so
dass man von einer ,,Regelvermutung der privaten Durch-

setzbarkeit des Unionsrechts“!9

sprechen kann. Aller-
dings greift diese Regelvermutung nicht, wenn die ver-
letzte Primdrnorm keinen materiellen Schutz vermittelt

oder wenn die Existenz privater Schadensersatzansprii-

12pjese Ziele weisen zwar grundsatzlich in dieselbe Richtung, sind aber nicht kongruent: So soll das Staatshaftungsrecht der
Union zwar die Wirksamkeit des Unionsrechts sichern, verfolgt aber nicht das Ziel der Abschreckung, EuGH 17.4.2007 — C-470/03,

ECLI:EU:C:2007:213 Rn. 88 — A.G.M.-COS.MET.

BB7ur Analyse der Rechtsprechung Heinze, Schadensersatz im Unionsprivatrecht, 2017, S. 521 ff.

14E4GH 16.2.2017 - C-219/15, ECLI:EU:C:2017:128 Rn. 55 f. — Elisabeth Schmitt/TUV Rheinland; a.A. (iiberzeugender) die
Schlussantrédge der Generalanwiltin Sharpston vom 15.9.2016 — C-219/15, ECLI:EU:C:2016:694 Rn. 39 f. - Elisabeth Schmitt/TUV

Rheinland.
1SNéiher Heinze, AcP 221 (2021), 738, 745 f.

1 6Zu diesen Voraussetzungen Heinze, Schadensersatz im Unionsprivatrecht, 2017, S. 515, 518 ff.; ders. AcP 221 (2021), 738, 745

Fn. 15.

17Heinze, Schadensersatz im Unionsprivatrecht, 2017, S. 562 ff.

187y diesen Kriterien mWn aus der Rechtsprechung Heinze, Schadensersatz im Unionsprivatrecht, 2017, S. 522.
19Heinze, Schadensersatz im Unionsprivatrecht, 2017, S. 516, 523 f.

20Zu diesen Ausnahmen Heinze, Schadensersatz im Unionsprivatrecht, 2017, S. 524 f., 538 f. Eine weitere Ausnahme greift,
wenn anderweitiger (zivilrechtlicher) Rechtsschutz (z.B. Unterlassungsanspriiche) bereits eine hinreichende Effektivitit sichert,
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che durch das Unionsrecht explizit oder implizit ausge-

schlossen wird.20

Kein Ausschluss privater Anspriiche trotz paralleler
offentlich-rechtlicher Durchsetzung

Abgesehen von der Auspriagung der Kriterien fiir die
Existenz privater Schadensersatzanspriiche liefert die
Rechtssache C-100/21 auch Diskussionsimpulse fiir die
Wiirdigung verschiedener Einwédnde gegen die Regelver-
mutung der privaten Durchsetzbarkeit des Unionsrechts.
Dies gilt zunéchst fiir die Auffassung, dass ein Verstof$
gegen Unionsrecht grundsatzlich keine privatrechtlichen
Anspriiche zur Folge habe und vielmehr auch eine allein
offentlich-rechtliche Sanktionierung zur Sicherung der
Effektivitit des Unionsrechts ausreiche.2! Zwar ist zu-
treffend, dass der Gerichtshof grundsétzlich die Wahlfrei-
heit der Mitgliedstaaten bei der Ausgestaltung der Sank-
tionsregeln respektiert. Allerdings gibt es inzwischen
verschiedene Entscheidungen, in denen der EuGH - trotz
Existenz offentlich-rechtlicher Sanktionen — explizit zu-
sditzlich privatrechtliche Anspriiche verlangt hat.22 Die
Entscheidung in der Rechtssache C-100/21 ist nur der
letzte Baustein in der Linie dieser Judikatur, auch wenn
er besonders bemerkenswert ist, weil nicht nur die Exi-
stenz privatrechtlicher Schadensersatzanspriiche, son-
dern auch ihre Entkopplung vom Erfordernis der vorsitz-
lichen und sittenwidrigen Schidigung hin zu einer Haf-
tung fiir einfache Fahrldssigkeit aus Effektivitatsgriin-
den gefordert war. Auch rechtspolitisch ist die Paralle-
litat offentlich-rechtlicher und privatrechtlicher Rechts-
durchsetzung sinnvoll, denn die Wirksamkeit einer rein
offentlich-rechtlichen Durchsetzung ist sowohl durch be-
grenzte Offentliche Ressourcen wie ggf. mangelnden poli-
tischen Willen begrenzt. Die Ausdehnung der Anspruchs-
und Klageberechtigung Privater bedeutet deshalb nicht

a.a.0. S. 532 ff.

nur eine Starkung der Wirksamkeit des Unionsrechts,
sondern auch einen Emanzipations- und Freiheitsgewinn
fiir die Biirger, die die Durchsetzung des Unionsrechts
unabhéngig von behordlichen Entscheidungen in ihre
eigenen Hinde nehmen konnen. Es gibt deshalb kein

23 sofern

Durchsetzungsmonopol staatlicher Behorden,
sich nicht dem unionsrechtlichen Regelungsumfeld deut-
lich entnehmen lasst, dass der europdische Gesetzgeber
den Mitgliedstaaten die Wahl zwischen ausschliefSlich
behordlicher und auch privatrechtlicher Rechtsdurchset-

zung explizit vorbehalten wollte.24

Keine Unterscheidung zwischen Richtlinien und Verord-
nungen

Hinweise gibt die Entscheidung in der Rechtssache C-
100/21 auch fiir die Frage, ob bei der Begriindung privater
Schadensersatzanspriiche nach der Rechtsnatur der ver-
letzten Unionsnorm zu differenzieren ist. So konnte man
bei unmittelbar anwendbarem Unionsrecht und bei Ver-
ordnungen eine private Rechtsdurchsetzung als grund-
sdtzlich geboten ansehen, bei (umsetzungsbediirftigen)
Richtlinien aber nicht.2> Angesichts der Anndherung
zwischen Richtlinien und Verordnungen durch die Ver-
pflichtung zur richtlinienkonformen Auslegung und Fort-
bildung und angesichts des Umstands, dass der Gesetzge-
ber immer mehr Richtlinien ohne Anderung des materiel-
len Regelungsgehalts in Verordnungen iiberfiihrt, so dass
die Formen zunehmend austauschbar erscheinen,26 er-
scheint diese Differenzierung nicht ohne weiteres {iber-
zeugend. Mit der Entscheidung in der Rechtssache C-
100/21 diirfte sie noch schwieriger zu halten sein, weil
die Existenz privatrechtlicher Anspriiche vom Generalan-
walt ausschliefSlich (Schlussantrdge Rn. 54)27 und vom
Gerichtshof zumindest iberwiegend aus dem Individual-
schutz und der Durchsetzungsverpflichtung der Rahmen-

21 gtwa Micklitz Yearbook of European Law 28 (2009) 3, 44 f.; Poelzig, Normdurchsetzung durch Privatrecht (2012) S. 261.

2274 nennen sind etwa die Entscheidungen EuGH 20.8.2001 - C-453/99, ECLI:EU:C:2001:465 - Courage/Crehan (Kartellrecht)
und EuGH 17.9.2002 - C-253/00, ECLI:EU:C:2002:497 - Munoz (Kennzeichnungsvorschriften fiir Obst), in denen jeweils ein
offentlich-rechtliches Durchsetzungsinstrumentarium existierte. Vgl. auch bereits EuGH 3.4.1968 — 28/67, Slg. 1968, 216 — Firma

Molkerei-Zentrale Westfalen-Lippe.

23Wilman, Private Enforcement of EU law before national courts (2015) Rn. 10.19.

24Heinze, Schadensersatz im Unionsprivatrecht, 2017, S. 531 f.

25Vgl. (mit Differenzierungen, S. 268 f., 298) Franck, Marktordnung durch Haftung, 2016, S. 267, 297 f., 660.
26Zum ,unaufhaltsamen Drang zur Verordnung“ Basedow, EuZW 2018, 1.

27

»Mit anderen Worten verpflichtet die Richtlinie 2007/46 die Mitgliedstaaten, vorzusehen, dass der Erwerber eines Fahrzeugs

einen Ersatzanspruch hat, wenn der Hersteller ein solches Fahrzeug schuldhaft in Verkehr gebracht hat®.
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richtlinie 2007/46 (EuGH Rn. 91)28 abgeleitet wurde.

Schutzzweck- oder Betroffenheitskriterium fir die Ein-
grenzung des Kreises der Anspruchsberechtigten?

Schliefllich gibt die Entscheidung in der Rechtssache C-
100/21 Hinweise fiir die Eingrenzung des Kreises mog-
licher Anspruchssteller. Infolge der unklaren Judikatur
ist umstritten, ob die Existenz von Schadensersatzan-
spriichen bei Unionsrechtsverstofsen — wie in § 823
Abs. 2 BGB - an ein Schutzgesetz- bzw. Schutzzwecker-
fordernis gekniipft werden kann oder ob nicht viel-
mehr im unionsrechtlichen Kontext bereits ein blofSer
~personaler Bezug“ oder eine bloRRe ,Betroffenheit® ge-
niigt. Anspruchsberechtigt soll danach bereits derjeni-
ge sein, der in den von der jeweiligen Norm geschiitz-
ten Interessen beeintrichtigt ist bzw. sein konnte, oh-
ne dass ein von der Allgemeinheit abgrenzbarer Indivi-
dualschutz erforderlich sei.2? Mit der Entscheidung C-
100/21 diirfte sich der EuGH indes — wie auch sonst bei

(Staats—)Haftungsanspriichen30

- zugunsten des Indivi-
dualschutzkriteriums und gegen ein Geniigen der blofSen
Betroffenheit ausgesprochen haben, weil der Gerichtshof
fiir die Begriindung der Schadensersatzanspriiche maf3-
geblich darauf abstellt, dass die betreffenden Vorschrif-
ten des Unionsrechts die ,Einzelinteressen des indivi-
duellen Kaufers eines Kraftfahrzeugs gegeniiber dessen
Hersteller schiitzen® (EuGH Rn. 88). Allerdings gilt dies
nur bei individualschiitzenden Normen. Steht die priva-
te Durchsetzung wettbewerbsschiitzender Unionsrechts-
normen in Rede, so ist ,jedermann“ anspruchsberech-
tigt, so dass eine Eingrenzung des Kreises der Anspruchs-
stellers nur iiber die Kriterien von Kausalitdt und Zu-
rechenbarkeit erfolgen soll.3! Bei kollektivschiitzenden
Normen (z.B. kollektiven Rechten von Arbeitnehmern)
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wiederum ist die betreffende Kollektivorganisation an-
spruchsberechtigt, wobei diese Félle bisher fiir die Scha-
densersatzhaftung keine Bedeutung erlangt haben.

Ausaestaltung der Haftung: Bereicherungsverbot und
angemessene Entschadigung

Unterschiede zwischen den Schlussantrdagen und der Ent-
scheidung finden sich auch bei den europdischen Vorga-
ben fiir die Ausgestaltung der Schadensersatzhaftung:
Zwar verweisen sowohl die Schlussantrage (Rn. 61) wie
der EuGH (Rn. 94) — im Einklang mit der stédndigen Recht-
sprechung der Unionsgerichte32 — auf die Zulassigkeit
nationaler Regeln, eine ungerechtfertigte Bereicherung
der Anspruchsberechtigten zu verhindern. Daraus folgt,
dass eine Anrechnung der Nutzungsvorteile, die die Er-
werber der Dieselfahrzeuge durch den Gebrauch der Fahr-
zeuge erlangt haben, unionsrechtskonform ist (Schluss-
antrdge Rn. 62, wohl auch EuGH Rn. 95, wo die Anrech-
nung des Nutzungsvorteils erwdhnt und nicht untersagt
wird). Wahrend der Generalanwalt allerdings eine Nut-
zungsanrechnung explizit fiir effektivitdts- und unions-
rechtswidrig halt, wenn der Kaufer ,letztlich keinerlei
Ersatz fiir den erlittenen Schaden erhilt® (Schlussantri-
ge Rn. 62), dufSert sich der Gerichtshof weniger deut-
lich und verlangt lediglich, dass trotz Nutzungsanrech-
nung eine ,,angemessene Entschidigung® (EuGH Rn. 95)
gewihrleistet sein muss. Indes diirfte dies im Ergebnis
keinen Unterschied zur Position des Generalanwalts be-
griinden, weil die ,angemessene Entschadigung® in der
Judikatur des Gerichtshofs signalisiert, dass umfassend
alle Positionen auszugleichen sind und ein blof§ symbo-
lischer Schadensersatz nicht geniigt.33 Dies diirfte den
Weg dafiir ebnen, dass die Nutzungsanrechnung einen
Rest-Schadensersatzanspruch nicht ausschliefien darf,

28,,[A]us Art. 18 Abs. 1, Art. 26 Abs. 1 und Art. 46 der Rahmenrichtlinie in Verbindung mit Art. 5 Abs. 2 der Verordnung Nr.

715/2007°.

29Vgl. MiinchKommBGB/Wagner, 8. Aufl. 2020, § 823 Rn. 542; Poelzig, Normdurchsetzung durch Privatrecht, 2012, S. 281 ff.,
285, 307 f.; Ebers, Rechte, Rechtsbehelfe und Sanktionen im Unionsprivatrecht, 2016, S. 170 f., 172, 192 f., 994. Darin diirfte
eine privatrechtliche Rezeption der verwaltungsrechtlichen Lehre von der funktionalen Subjektivierung liegen, zu letzterer Ruf-
fert, Subjektive Rechte im Umweltrecht der Europdischen Gemeinschaft, 1996, S. 222; Ruffert, DVBI. 1998, 69, 71; instruktiv die

Zusammenfassung bei Sagmeister, ZEuS 2011, 1, 4 ff.

30Vgl. jlingst EuGH 22.12.2022 - C-61/21, ECLI:EU:C:2022:1015 Rn. 56 — JP/Ministre de la Transition écologique.

31Zur Jedermann-Formel im Kartellrecht EuGH 12.12.2019 — C-435/18, ECLI:EU:C:2019:1069 Rn. 22, 30 ff. — Otis/Land Ober-
osterreich; BGH 28.2.2020 — KZR 24/17, NZKart 2020, 136 Rn. 24 f. - Schienenkartell II. Im unionalen Lauterkeitsrecht sind Wett-
bewerber, bestimmte Verbdnde und seit Umsetzung der Richtlinie 2019/2161 auch individuelle Verbraucher anspruchsberechtigt,
Art. 11 und Art. 11a der UGP-Richtlinie 2005/29 idF der Richtlinie 2019/2161.

32Heinze, Schadensersatz im Unionsprivatrecht, 2017, S. 616 f. mwN.

33Heinze, Schadensersatz im Unionsprivatrecht, 2017, S. 586 f. mwN.
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der etwa darin bestehen konnte, dass der Hersteller das
Fahrzeug zum Zeitwert>4 eines vergleichbaren Fahrzeugs
ohne unzuldssige Abschalteinrichtung zuriicknehmen
muss.

34Wie man den fiir den Zeitwert mafdgeblichen Zeitpunkt bestimmt, kann man unterschiedlich sehen. Wenn man einen spdten
Zeitpunkt wiahlt, gibt dies einen Anreiz, die Verfahren moglichst in die Lange zu ziehen, um den Zeitwert zu reduzieren.
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Tomasz Tadeusz Koncewicz

In Jerusalem my Heart wanted to Scream

out: I .am Polin, too™..

doi: 10.17176/20230405-190228-0

“In a room where people unanimously maintain a
conspiracy of silence,one word of truth sounds like a pistol
shot”

Czestaw Milosz, Nobel Lecture, 8th December 1980

I went to Israel at a moment’s notice to share the lessons
and cautionary tales of anti-constitutional capture in Pol-
and and to explain the mechanics behind systemic and le-
galistic dismantling of the liberal foundations of the legal
order. However, during my stay in Israel, I realized that as
much the Israelis wanted to learn from me, they might as
well teach Poles crucial lessons, not less these of civic en-
gagement and mobilization.

How to tell and narrate the incomprenensible?

Having received an invitation from a highly respected
think-tank, the Israel Democracy Institute (“IDI”), lite-
rally 24 hours later I was on the plane heading to Tel Aviv.
For several days I met with politicians in the Knesset, spo-
ke to NGO representatives, the media and took part in an
international emergency panel on the proposed changes
by the government of Benjamin Netanyahu to the way
judges are elected. The panel consisted of former mini-
sters of justice from Ireland (Adv. Alan Shatter) and Ca-
nada (Professor Irwin Cotler), former judges of the Con-
stitutional Court of Germany (Professor Andreas L. Pau-
lus) and India (Justice Nageswara Rao), Professor Kalyp-
so Nicolaidis and Professor Gabor Halmai, both from the
EUL

While abroad, I find it more and more difficult to talk
about the depths of the destruction of the rule of law in
Poland ... During the meeting with the Member of the
Knesset Mr Tur-paz. He shook his head in disbelief when I
said that despite the Polish Constitution’s clear language,
judgments of the Constitutional Court were not published
in Poland, and that the President appointed members of
the Court elected in violation of the law under cover of
the night. For him and his colleagues, disdain in Poland
for the constitutional document and the institutions that
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stand for it was beyond comprehension.

Here is then the message(s) that I have impromptu re-
constructed from my scribbles upon my return, the mes-
sage(s) which I have shared with the Israelis.

A Polish heart that cries out

What really shook me was one of the marches in Jeru-
salem, outside President Herzog’s residence on Saturday
night. There I saw and felt the emotion from people who
were clearly aware of what is at stake. It was not just a
protest against the judicial overhaul itself, but I had the
impression that Israelis were thinking first and foremost
about the future of their children. I met a young father
who held his tiny baby in his arms wrapped in an Israeli
flag. The Israelis made this intuitive assertion that follo-
wing now the path blazed by Poland or Hungary of dis-
mantling the justice system would deprive them of their
rights and undermine the very essence of their demo-
cracy. People understood that when there is no Supreme
Court, there will be no democracy. The chanted slogan
“Democracy is us” and many others reminded me of an
intuitive and spontaneous constitutional conversation
in civic attitudes and values that must be the inviolable
basis of their society. Among the slogans was also this:
“Lavin, Lavin, it’s not Polin” — addressed to the Israeli
Minister of Justice, emphatically stating that “Israel is
not Poland”. At the demonstration, however, I not only
felt the encouragement and uplifting and liberating mo-
bilization, but also great regret. In Poland we had not
succeeded in mobilizing citizens in the face of lawless-
ness and the oppressiveness of the state, far more serious
than what the Israelis are now protesting against. On that
Saturday night in Jerusalem, I struggled with conflicting
feelings. While almost intuitively, my heart wanted to
respond by screaming out that “there is also the other
and better Polin”, it pained me to admit that the face of
today’s Poland has been passivity and social indifference.
The despondency was mixed with sadness and helpless-
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ness. I have seen the energy and I have seen it unleashed
and grow since Benjamin Netanyahu’s decision to dis-
miss Defence Minister Yoav Gallant, who publicly warned
of the dangers of the “reform” being pushed through in
terms of state security. The prime minister’s decision
has only heightened people’s anger, with the head of the
largest trade union announcing a strike, joined by the
universities, high-tech representatives, and hospitals ...
This could no longer be stopped. Netanyahu seems to
have understood that people will not back down.

From Polin to Israel with @ warning

On the political power constrained by law

Israel does not have a written constitution, only a set
of fundamental laws that are the basis of their democra-
cy. The Supreme Court upholds these rights because it
is basically the only institution that has this power. Net-
anyahu wants to dismantle this sole link of control over
the Knesset and over the government. The function of the
court in any liberal democracy is not to serve the elected,
the political power, but to be its counterweight. This is the
essence of democracy and the democratic mandate of jud-
ges. In Poland, this understanding that when you defend a
court or the Constitutional Court, you are defending de-
mocracy, which is much more than this enchanted mo-
ment of casting a vote at the ballot box, has never pene-
trated public consciousness. True democracy is what hap-
pens between electoral cycles when it is sustained by in-
stitutions independent of government during that time.
They are just as much elements of the democratic system
as parliament, government, or the president, but they dif-
fer in function — they ensure that the elected authorities
cannot do whatever they want to please their electorate.
A court that is independent of the polls guarantees that
the system will be rooted in certain liberal values like the
rule of law, and whether the right, left or centre governs,
the government will be controlled by institutions inde-
pendent of that power. Any power in a democracy must

be a limited power.
Capture the referee first

I explained to my fellow colleagues, politicians and ci-
tizens that this is how it started in Poland too — with the
dismantling of the justice system. If you want to rule wit-
hout limits, you must take over the institution that is set
up to control your power. So, you always start with the
court, which controls the constitutionality of the law. It is
the primary opponent of the autocrats. The destruction of
this court affects the operation of the entire legal system.
Then come the prosecutor, the ordinary courts, the me-
dia. The question often asked by my interlocutors dealt
with how the capture of a referee pays off? One must take
along-term perspective here. In Poland, it all started with
the Constitutional Court for a reason. What has long been
overlooked is the fact that a constitutional court (Supre-
me Court in Israel) is not seen as a mere obstacle sim-
ply to be removed. A constitutional court’s role as one
of the linchpins of a liberal democratic order is transfor-
med from a counter-majoritarian institution to an ally of
the majority and a shameless government enabler. Four
interconnected transformations have reshaped the face
of what used to be the Polish Constitutional Court and
which might as well serve as the warning for Israel when
they ponder “what if we say nothing now”: i) judicial re-
view has been weaponised and used against the oppositi-
on; ii) constitutional review has been intrumentalised in
the process of implementing the political agenda; and fi-
nally, iii) judicial rubber-stamping of all unconstitutional
schemes placed before it is enacted by the ruling majority;
iv) the courtroom is used to create what Otto Kirchheimer
termed “effective political images” that cast some poli-
tical actors as villains (“justice has been done to them”)
and others as political heroes (“their virtuousness has fi-
nally been rewarded”). Political justice must be swift and
leave public opinion with indelible, black-or-white me-
mories. Judicial review acts as an enforcer of political ju-
stice. Quite a change from what we had aspired to back in
1989 and this is what stares at the face of the Israeli peop-
le: once your Supreme Court is gone, your democracy will
start unravelling. Before you know, you will wake up in
the state completely unchecked. Therefore, stopping the
capture now takes on existential importance. Stay vigi-
lant and take Poland as a cautionary tale.

There was a feeling of déja vu with what we had in Pol-
and, i. e. personalized legislation being adopted to pro-
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tect specific individuals. In Israel, Netanyahu has corrup-
tion charges pending against him. As his career was han-
ging in the balance, before the elections he struck a deal
with the Attorney General that, should he become prime
minister again, he would not interfere with the judicial
overhaul because that would create a conflict of interest.
The 2020 deal forbade Netanyahu from making senior law
enforcement and judicial appointments or getting invol-
ved in legislative matters that might impact his ongoing
trial on corruption charges. After all, the accused must
not influence who is to be his judge. Seen from this per-
spective, the capture of the court system makes perfect
sense: a politician does not need an independent court,
but one that will be composed of the judges that will gua-
rantee him the certainty of the result. Today this logic ap-
plies to Netanyahu, but in the future, it could as well apply
to any politician who will not have to worry about being
held criminally accountable.

Understand the mechanics of the anti-constitutional
capture

I warned against the strategies of capture. Smart au-
tocrats learn from each other. Indeed, it soon turned out
that the Polish government (Ministry of Foreign Affairs)
had instructed representatives of the Israeli government
on how the independent judiciary has been dismantled
in Poland ... Did it share, among other things, how to de-
stroy the constitutional court, turning it into a shameless
noddy to the authorities, how to install a person in the
position of president of this court who obeys all orders of
his political principals, how not to publish rulings unwan-
ted by political power, or how to take over and politically
incapacitate the constitutional body responsible for sel-
ecting judges?

Orban, Kaczynski, and Netanyahu understand the vir-
tue of patience and persistence. The capture strategies
are overlapping, interconnected and self-reinforcing. The
polished legalistic autocrats know how to stall, wait out
the protests, cheat, manipulate, play the long game. Once
started, capture has the effect of snowballing unconstitu-
tionality: the initial poisoning of the Polish Constitutio-
nal Court tarnished the entire legal system. The capture
of the state is a process full of perfidy, manipulation, and
bad faith. It can stop for a while, make a small concession,
only to return with an intensified attack after a moment’s
respite and hope that this wait has tired people out and
this time it will somehow manage to push through illegal
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bills. State capture does not know the word “no”. We saw
this in the case of the Constitutional Court, the Supreme
Court or even the defenseless Biatowieza Forest.

From the Polish debacle, the manual of the capture
would include the following:

1. “If you can’t amend, bypass”;

2. “Keep repeating and pushing the lies and shenanig-
ans to the point of the emergence of a new doctrine
and the unconstitutional change on the ground”;

3. “Re-introduce unconstitutional provisions”:

4. “Retreat on non-essentials, while pushing on with
the essential”;

5. “Create unconstitutional facts on the ground that
will be impossible to roll back”;

6. “Play ‘cat and mouse’ ”;

7. “Play ‘the waiting game’ ”;

8. “Pre-empt the resistance and create fait accompli
that can’t be undone”;

9. “Weather the storm of public outrage, and then co-
me back with a vengeance”;

10. “If you get thrown out the window, you sneak right
back in by the back door”.

This menu of manipulation and tricks is crucial becau-
se at some a point a critical point will be reached, and the
system will collapse. Again, it reminds us how the captu-
re of the Constitutional Court and then Polish Supreme
Court played out. In the latter case it succeeded even de-
spite the mass protests in July 2017. However, these pro-
tests never dented the resolve of the autocrats, they on-
ly rather slowed them down for a while, only for an even
more poisonous legislative package to be adopted once
the protests had waned and people had lost interest. Wai-
ting a few weeks during the summer break in 2017 made
all the difference. The Supreme Court was eventually cap-
tured with only minimal attention and interest from the
public.

From captured state to captive mind

I warned that Israel should not repeat our mistakes. The-
re must be a message to the protesting citizens contai-
ning three elements: you must remain vigilant, you must
always be faithful to the foundations of the constitutio-
nal order, and you must understand against whom you
are fighting this battle. There is no room for compromi-
se. Netanyahu will not bring out tanks against you, but he
will gut the liberal system from within under the guise of
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formally legal laws. We will not see massive human rights
violations, political murders, or mass incarceration. The
legalist autocrats will take control of independent insti-
tutions by methods that are entirely consistent with the
law — with its letter, but not its spirit. And in the end,
they will make them, to quote Czestaw Mitosz, “captive
minds”: docile, passive, and deaf to all the wickedness.
Minds that accept lawlessness as “business as usual”. We
in Poland are now moving from the takeover of the state
that has already taken place to the enslavement of minds.
This is a great tragedy because the damage to the social
fabric may be irreversible. Israelis understand that their
struggle today is therefore not just about the Supreme
Court, but about defending a certain way of life in a mu-
tually respectful community of citizens aspiring to live in
a decent and open state. Hence the incredible mobilizati-
on.

But for this struggle to be effective, Israelis must think
long-term, their participation must not end with one or
another protest. Again, Poland must be seen as a cau-
tionary tale: the powerful mobilization after the aborti-
on verdict of the pseudo-court was a great opportunity,
but we lacked consistency, patience, a clear message and,
crucially, a political opposition that would have display-
ed at least some constitutional imagination going beyond
petty politics of today to make it clear that the survival of
the rule of law was at stake. The momentum fizzled out
quickly. Only prolonged pressure from citizens can have
a lasting effect. For now, at least the protests succeeded
exactly because people did not leave the streets after few
days of being out on the streets. To the contrary, they
have increased their presence in the public sphere, pro-
testing not only against the reform itself, but also against
the curtailment of the rights of women and sexual mino-
rities as well as the occupation of the Palestinian territo-
ries. Therefore, I have been advising my colleagues, lawy-
ers, experts, to stay the course, not relent in their efforts
to make the public aware that silence is no longer an opti-
on. It is important for protesters to feel that they are part
of a community that relies on being able to compromise
with those who think differently. If you want to win long-
term, you must be persistent, coordinate and see through
the haze of empty promises.

Do you understand that the fight is for your court, not
Netanyahu’s?

What was striking is the extent to which Israel’s citizens
share the understanding of the importance of the social
legitimacy of the institutions and of the judicial power
in particular. This is crucial as the capture has only one
enemy: institutions that are socially embedded. Painful
lessons from the demise of the independent judiciary in
Poland have shown that social legitimacy of courts must
be analyzed as a combination of property, process, and
perception. Here the relevance of my cautionary tale goes
beyond Poland and Israel.

The perspective through properties explains us the
relationship between the courts and their environment.
What matters is the conviction that the legitimacy flows
from the institutions that have the attributes (e.g. serve
the common good, are reasonably just etc.) which justify
our recognition of their authority and explain our conti-
nuous and renewed readiness to respect it. The recogniti-
on of the institutions as legitimate is not simply driven by
their formality, but first and foremost because of the pu-
blic trust and faith in these institutions. Once the autho-
rity of the institutions becomes socially habituated, the
institutions and their power become legitimate in the so-
cial eyes.

Social legitimacy as a process boils down the uneasy
process of social legitimacy’s emergence. It is not a given
but a variable: social legitimacy resides in the heads of the
members of the community and is generated over time -
as a function of history, context, and culture. While the
social legitimacy of courts is built as a result of renewal
and practice and earned through performance, it might
be lost in a moment.

Finally, social legitimacy as a perception touches on
the social embeddedness of the judicial power. The courts
must strive at building a feeling of common cause and
purpose going beyond self-interest. The more the insti-
tutions live the practices of the rule of law and transla-
te them for the citizenry, the more difficult the capture
and the more social legitimacy will act as a shield against
would-be autocrats bent on the constitutional capture.

At the end, you might arrive at a constitutional fidelity
where constitutional ideas and principles are turned into
practice and lived experience. Embedding the social func-
tion of courts takes us on the trajectory from their (elites)
constitution to my (citizens’ constitution), from a court
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to my court and finally from a judge to a good judge. With
the judicial power socially embedded, the capture knows
that before taking on the courts, it will have to face the
citizens ready to fight for their courts.

This might be the most important lesson that was not
learnt in Poland and one that I wanted to impart to the
Israelis.

The embattled Supreme Court must not cave in

Today, a political compromise that would sweeten this
planned reform somewhat but maintain the goal of ta-
king control of the appointment of all judges or giving a
simple majority in the Knesset the power to reject Supre-
me Court rulings, must consider that Israel is a different
country today than it was just a few weeks ago. Today;, its
citizens understand clearly what is at stake and are de-
manding much more than a month ago. The status quo
has been violated. If Netanyahu maintains the goals and
only softens the details, the people will not accept it — the
Supreme Court will either be 100 per cent independent of
political power or not independent at all. Today, in Israel,
we are facing a constitutional revolution that will define
the character of the state for decades to come. It will al-
so be important how the Supreme Court, which will also
have to face new laws, behaves now. The Supreme Court
must not agree to any hasty concocted political deal that
compromises judicial independence, the rule of law or the
balance of powers. If it accepts undemocratic changes, it
will be the end of this institution. The people will no lon-
ger only act against the ruling elite but will turn against
the court itself. Every institution (courts in particular), as
we have painfully seen in Poland, is strong when it has
the support of public opinion. The support of the citizens
and the social legitimacy of the institution are the institu-
tion’s most effective weapons in the clash with legalistic
autocrats like Netanyahu, Orban or Kaczynski. For this
reason, Netanyahu already knows that this battle cannot
be won, because the citizens will never allow their Supre-
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me Court to die like our Constitutional Court in darkness
and oblivion. So, with time, I began to understand that
it is not only me who has come to teach the Israelis, but
there are plenty of things that we Poles, and the leaders
of our hopelessly lost and helpless opposition can learn
from the Israelis.

Epilogue or .. a new Prologue? From Polin to Israel with
love, admiration and ... sadness, t00

What next then for Israel? This is an extremely difficult
question, because the tension is indeed enormous. Tal-
king to politicians and being among the protesters, I un-
derstood that there is no going back to the situation befo-
re the protests. A tremendous social force has been set in
motion and a public discussion has now swung towards a
more fundamental question of how far the authorities can
go to influence the lives of ordinary Israelis. Anticipating
“what’s next”, should the political power not listen to the
citizens and concoct a compromise good for the elites but
falling short of what the protesters expect, this could lead
to a massive escalation. This was evident from Netanya-
hu’s ill-advised and arrogant decision on 26th of March
to dismiss the defense minister. This was seen as a slap in
the face to the thousands of protesters. All depends now
on what happens in the next several weeks, whether the
authorities will listen to the citizens. However, no mat-
ter what happens at the political level, there is clearly a
constitutional moment in the making in Israel. The citi-
zens have already won, and the politicians know it, even
if they are still afraid to admit and accept the new situati-
on. A few days ago, the survival of the Supreme Court was
at stake, today the defense and survival of democracy and
a certain way of life are at stake.

Poland has never seen such a resolve and constitu-
tional fidelity. That explains why my civic heart cried in
Israel and kept wondering “what if” ...

Tomasz Tadeusz Koncewicz, VerfBlatt 2023, 650.



https://oko.press/prof-koncewicz-o-decyzji-sn-zabraklo-sedziow-gotowych-powiedziec-konstytucyjnej-schizofrenii
https://www.haaretz.com/israel-news/2023-03-07/ty-article/.highlight/six-scenarios-for-the-next-four-weeks-when-israels-future-will-be-decided/00000186-bd51-d291-a786-fd5736e10000
https://verfassungsblog.de/the-battle-over-the-populist-constitutional-coup-in-israel/
https://verfassungsblog.de/the-battle-over-the-populist-constitutional-coup-in-israel/

Education as Indoctrination: Mnemonic Constitutionalism and History Teaching in Russia

Anastasiia Vorobiova

Education as Indoctrination: Mnemonic

Gonstitutionalism and History Teaching in

Russia

doi: 10.17176/20230425-204435-0

In January 2023, Russia adopted new amendments to the
Law “On Education in the Russian Federation”which will
become effective by September 15t, 2023. The amend-
ments establish mandatory, federal curricula for the fol-
, “Literary re-

lowing school subjects: “Russian language”

ading”, “The world around”, “Russian language”, “Litera-
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ture”, “History”, “Social science”, “Geography” and “Ba-
sics of life safety”. The content of the curricula was deve-
loped and pre-approved by the Ministry of Education in
November 2022, and aims to establish a single, uniform
standard of teaching for these subjects. According to the
Russian State Duma, the subjects on humanities are given
such “special attention”, as they form a basis for a per-
son’s worldview and thus require an unchanged and man-
datory program sanctioned by the government to foster
the uniform and homogenous values within Russian so-
ciety. The new amendments are further evidence of Rus-
sia’s on-going engagement in “mnemonic constitutiona-
lism”, the “elevation of the legal governance of historical
memory to the constitutional level” through a “process of
embedding specific historical paradigms in the structures
and framework of [the law]”. Through mnemonic consti-
tutionalism, a legislatively prescribed past becomes the
foundation for a polity’s collective identity. While this is
not per se illegitimate, this blogpost will detail how Rus-
sia’s legislative governance of memory in the context of
history teaching violates the right to education enshrined

in international human rights law.

Russian Mnemonic Politics: Children as Guardians of Hi-
story

Over the last few years, Russia has passed a whole range
of memory laws- both punitive and non-punitive in kind-
to entrench a very particular interpretation of the Great
Patriotic war events that frames Russia “as the liberator
of Central and Eastern Europe and to obscure the Soviet-
Nazi occupation of Poland in 1939”. As Belavusau notes,

Russia pursues this particular narrative to provide an on-
tological foundation to justify its “illiberal democracy”.
The mastermind behind the new amendments into
the Law on Education is infamous State Duma Deputy Iri-
na Yarovaya, who also drafted the first Russian memo-
ry laws in 2015. These took the form of amendments to
the Russian Criminal Code that prohibited “attempts to
exonerate Nazism,” which were adopted in the aftermath
of the Crimea occupation. In a similar vein, on 16 April
2022, the government approved amendments to the Code
on Administrative Offences which ban the public deni-
al of the “decisive role of the Soviet people in the de-
feat of Nazi Germany and the humanitarian mission of
the USSR in the liberation of European countries”. Howe-
ver, Russia’s attempt to construct its particular version
of history have not been limited to purely punitive me-
mory laws. It has also adopted amendments to the Con-
stitution itself to perpetuate the government’s historical
narrative. Thus, in 2020, it amended art. 67.1 of the Rus-
sian Constitution to state that “the Russian Federation
honours the memory of defenders of the Fatherland and
protects historical truth. Diminishing the significance of
the people’s heroism in defending the Fatherland is not
permitted”. Within the same article, children are declared
the most important state policy priority in Russia, whose
comprehensive spiritual, moral, intellectual, and physi-
cal development the government must ensure by foste-
ring patriotism, civic engagement, and respect for elders.
In line with the mnemonic constitutionalism definition,
Domanska characterized these amendments as populist
in nature and aimed at legitimising the Russian authori-
tarian rule by constructing a heroic narrative of Russia as
the liberator of Central and Eastern Europe. As Sadows-
ki notes, the declaration on the protection of “historical
truth” and the specific constitutional prohibition of dimi-
nishing the “heroism of the people in defending the Fat-
herland” allow the political system to protect “an identity
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programme based on the mythologeme of defence”. The
mention of children as the “most important state policy
priority” adds to the development of such identity.

In line with the elevation of children as a central prio-
rity, the Russian government further escalated its aggres-
sive mnemonic project in 2022 by adopting the above
mentioned federal educational standards and a new pro-
gram on history teaching (approved by the Federal Educa-
tional and Methodological Association for General Edu-
cation on 14 October 2022). This program declared foste-
ring “the spirit of patriotism” a central objective of stu-
dying history. In particular, the program prescribes that
great attention should be paid to the Great Patriotic War
(1941-1945) with an emphasis on the “decisive contribu-
tions” of the USSR to the victory over the Nazi Germany,
along with the heroic deeds of the Soviet people and the
Red Army soldiers (p. 14). The program must also ensu-
re the students’ ability “to defend historical truth”, inclu-
ding by inculcating a readiness to refute attempted “falsi-
fications” of the Russian history and attempts to diminish
the mentioned deeds (p.21).

To achieve this purpose, a new procedure for the deve-
lopment of textbooks was introduced by the amended Law
on Education, which requires the approval of the Ministry
of Education of both their authors and content. Moreo-
ver, an order by the Ministry of Education establishes a
list of pre-approved textbooks allowed to be used in the
Russian schools. The Russian Minister of Education Ser-
gey Kravtsov has noted that the new history textbook for
high-school students will possess a special emphasis on
the Great Patriotic War and the so-called “Special Mili-
tary Operation (SMO)” - the euphemism utilized by the
Russian officials for the current war against Ukraine. On
24 April 2023, this textbook was presented during the
educational forum. It possesses a whole chapter on the
so-called “SMO” and its “causes”, including the “threat”
posed by Ukrainian authorities and Russia’s relationship
with the Western countries in 2020. It is important to no-
te, in this regard, that the narrative regarding the Great
Patriotic War has been central to justifying the Russian
war in Ukraine by framing it as a measure to “combat al-
leged growing Nazi sentiments” amidst Ukrainian socie-
ty. Mathers and Edwards have argued convincingly that
taken together, the effect of these measures is that Rus-
sia’s children and youth are turned into guardians of the
state’s version of history of the Great Patriotic War, ready
to defend it — including by violent means.

Anastasiia Vorobiova

The Right to Education and History Teaching: He who Gon-
trols the Past, Controls the Future?

Russia’s legislative entrenchment of its particular versi-
on of history into the Russian education system is in clear
violation of the right to education under international
human rights law. The report on the writing and teaching
of history [A/68/296] of the Special Rapporteur on Cul-
tural Rights is of a particular importance in this regard.
Although the report is not per se binding, it interprets
binding international law provisions regulating the use of
history in the contexts of memory policies and education.

The Special Rapporteur considers the issue of history
teaching, among others, from the perspective of the right
to education, as enshrined in art. 13 of the ICESCR and
art. 28 and 29 of the CRC [para 11]. According to the lat-
ter, education must be directed to the development of the
child’s personality and talents; respect for human rights
and civilizations different from his or her own; and the
preparation for responsible life in a free society, in the
spirit of understanding, peace, tolerance, equality of se-
xes, and friendship among all peoples [para 55]. Moreo-
ver, the Special Rapporteur notes that history teaching
and historical narratives are commonly used as identity-
building tools, legitimizing a particular political autho-
rity and ensuring loyalty to the State which is inconsi-
stent with the mentioned aims of education [para 19]. To
overcome a narrow nationalistic identity, history should
be interpreted from a multi-perspective approach and be
critically assessed.

It is clear that Russia’s new educational model for hi-
story teaching is a far cry from this standard. The new
amendments, in particular the prescription of a single
textbook whose content was determined by the govern-
ment for the purpose of history teaching, indicate that
the aim is to turn Russia’s new generations into obedient
servants of an illiberal regime, by constructing an identi-
ty that is grounded in past military glory and a readiness
to defend its memory, including by military means. The
suggested parallels between World War II and the cur-
rent war against Ukraine that the new textbook draws are
an attempt to present the latter as a continuation of the
“sacred war” against Nazism. By enshrining this legisla-
tively prescribed historical narrative as a new educational
standard, the amendments serve to further contribute to
the construction of a narrow, nationalist and war-centred
Russian identity, with multi-perspectiveness effectively
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Education as Indoctrination: Mnemonic Constitutionalism and History Teaching in Russia

barred by the Russian constitutions and punitive memo-
ry laws.

Russia’s instrumentalization of education for the pur-
poses of entrenching its particular historical vision at the
expense of competing accounts transforms its system of
education into one of indoctrination. The latter has been
characterized by Snook as teaching with the intention to
impose a certain proposition regardless of the evidence.
According to the Special Rapporteur, assigning a politi-
cal agenda to history teaching, such as the promotion of
patriotism and the construction of national or regional
identities is inconsistent with history as an academic di-
scipline [para 57]. The right of children to develop their
own historical perspective throughout education is an in-
tegral part of the right to education while indoctrination
on any grounds is prohibited [para 87]. In the Russian case
and its legal governance of historical narratives, children
are in fact precluded from forming a view on historical
events which would in any way differ from the one pre-
scribed by the government. By imposing a certain histo-
rical narrative and denying any criticism or doubt, Russia
turns its history education into a form of mnemonic in-
doctrination that is incompatible with the right to educa-
tion.

It is particularly worrying, in that regard, that Russia
has already taken further steps to put its indoctrination
campaign to military use. The new educational programs
approved in November 2022 also introduce the mandato-
ry military training at schools within the subject “Basics
of life safety”, starting September 15t 2023. This has al-
ready been implemented in the schools of the occupied
Crimea. Hence, according to Bakken, children are not

only fed the necessary ideology but also the military skills
to prepare them for continuing the “heroic deed” of their
ancestors by battling contemporary “Nazism”.

Goncluding Remarks

The Russian case clearly demonstrates that mnemonic
constitutionalism can be a direct threat to the right to
education, where it serves to justify the instrumenta-
lization of history teaching as a tool of indoctrination.
The trends highlighted in the new Russian history curri-
culum clearly contradict the recommendations on the
history teaching guidelines prescribed by the Special
Rapporteur in light of the state’s binding obligations;
and thus constitute a direct violation of the right to edu-
cation prescribed by international agreements to which
Russia is still a party. Therefore, the issues of Russia’s
instrumentalization of historical memory within educa-
tion aimed at poisoning children’s minds can and should
be addressed within the relevant forums, providing not
just means for redress, but viable solutions for preventing
these malpractices. However, so far these issues have not
received any meaningful attention within the UN Univer-
sal Periodic Report. In particular, the 2023 list of issues
by the Committee on the Rights of the Child does not
raise any concerns relating to Russia’s aggressive mne-
monic practices, although their use has been discussed
within the Russia’s national report (para 168). This is a
grave oversight and ought to be corrected. Since Russia
is no longer a member of the Council of Europe, the UN
remains the only remaining forum to both highlight and
address Russia’s mnemonic indoctrination of its children.
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Niall Coghlan

If the EU Picks Baby Genes

doi: 10.17176/20230426-084432-0

Which genes should children never inherit?

This is a fundamental question. It arises acutely in
medically assisted reproduction, such as in vitro fertilisa-
tion (IVF) or artificial insemination. One must frequently
choose between different donors, sperm, eggs or embry-
os. Genetics are one way to choose. But where should the
line be drawn? Some see any genetic selection as imper-
missible. Others argue for selecting out the most severe,
purely genetic diseases, such as Huntington’s disease or
cystic fibrosis. Some go further: future children should be
protected from any genetic diseases or even dispositions
to diseases, such as from genes increasing the risk of he-
art disease. And a few favour selecting for certain non-
medical characteristics, such as intelligence or height.

The EU wishes to draw this line. Its proposed Sub-
stances of Human Origin Regulation (‘SoHO’, ‘the Propo-
sal’), currently before the Parliament and Council, would
do so for all medically assisted reproduction. This post ar-
gues that SoHO fails to notice the delicate ethical and po-
litical territory into which it treads. Because of this, SOHO
silently takes three controversial positions on genetic sel-
ection: it excludes most ethical considerations; it draws
the line blurrily and below existing standards; and it is
mandatory. These three problems lead, moreover, to two
legal risks: Member State derogation and Charter violati-
on. The legislature — so far uninterested — should remedy
these flaws.

Genetic selection under S0H0

SoHO aims to ensure the ‘quality and safety’ of tissues,
cells and other ‘substances of human origin’ intended for
human application (Art.1). This includes, for instance,
blood transfusion, tissue grafts or sperm donation. Such
safety standards are necessary, as was shown by the in-
fected blood scandals in France, Britain and elsewhere in
the 1970s and 1980s. Harmonised EU standards, current-
ly provided by separate Directives on blood and tissues
and cells, ensure that safety whilst enabling the free mo-
vement of such substances between Member States.

Niall Coghlan

SoHO would replace and expand upon those Directi-
ves. What interests us is one of the reform’s five major
objectives: to ‘ensure safety and quality for SOHO donors
and for children born from donated eggs, sperm or em-
bryos’ (Explanatory Memorandum (‘EM’), p 6). This aim
is partly achieved by protecting the child from any dise-
ases or from environmental contamination. But it is also
achieved by managing the donated cells’ genetic make-
up: what the Commission calls ‘genetic risk’ (recital 14
SoHO).

The existing law includes ‘very limited and outdated’
genetic screening obligations (Impact Assessment, p 22;
original emphasis). ‘[BJroad spectrum genetic screening
is available...to verify the risk of genetic disease trans-
mission...but is not a mandatory requirement set under
EU legislation’ (ibid, p 14; compare here, Annex III §
3.6). SOHO addresses this through an overarching duty
on clinics and other ‘SoHO entities’ to ‘protect the health
of...offspring from medically assisted reproduction from
risks posed by SoHO preparations’ by ‘identifying, mini-
mising or eliminating’ such risks (Art.57 SoHO). ‘They
shall, in particular, achieve a high level of assurance that
pathogens, toxins or genetic conditions are not transmit-
ted to...offspring from medically assisted reproduction’
(Art.58(1) SoHO).

These duties apply in respect of all such children, in-
cluding those born from a couple’s own sperm or eggs
without a third-party donor. But they are further specifi-
ed by minimum obligations in cases involving third-party
donation, such as screening and testing (Art.58(3)(b) So-
HO) and treating birth with a genetic condition as a ‘se-
rious adverse occurrence’ requiring investigation and no-
tification to the authorities (Arts 3(28) and 35-37 SoHO;
compare Arts 47(2) and 58(14)(b)).

In short, SOHO erects a binding regime seeking to pre-
vent children from being born with a ‘genetic condition’
following medically assisted reproduction.

Much may be said in favour of genetic selection in me-
dically assisted reproduction and of harmonised EU rules
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If the EU Picks Baby Genes

in this respect. This post does not seek to enter that broad
debate. It rather argues that SOHO takes ethically contro-
versial positions on three questions without justifying —
or even acknowledging — them.

Problem one: ethics’ exclusion

The first problem is that SoHO’s does not acknowledge
the ethical stakes of genetic selection in medically assi-
sted reproduction.

It is widely recognised that genetic selection of sperm,
eggs and embryos is ethically sensitive (e.g. CDBI, pp 31-
34; Wilkinson and Garrard; IBC, § 54; ESHRE). Protecting
the future child’s health is one interest. But other inte-
rests are in play too: the parents’ freedom of choice; the
costs of screening and testing, including the risk of fal-
se positives; and the risk of eugenics. This last concept is
particularly contested and historically charged (Wilkin-
son and Garrard, chl), but in this context typically ex-
presses three fears concerning attempts to improve hu-
man genetics:

1. state or societal control over individual reproduc-
tion,

2. selection out of genes that merely deviate from
a debatable ‘genetic normy’, rather than inevitably
causing serious suffering, and

3. selection aiming to enhance or to choose non-
medical characteristics (such as intelligence or eye
colour).

So far from recognising these stakes, SOHO denies
them. SOHO purports to set purely technical ‘quality and
safety’ standards. The Proposal recognises only one va-
lue in play in genetic selection: ensuring a ‘high level of
human health protection’, in this case for children born
by medically assisted reproduction (Art.1 SOHO). Neither
SoHO nor its Impact Assessment considers the ethical or
eugenic risks this entails.

Indeed, SoHO purports to exclude ethics: ‘Member
States remain responsible for decisions of an ethical and
organisational nature’ and so ‘rules relating to ethical
aspects...are not included in the proposal’ (EM, pp3-4).
This aims to avoid debate about controversial ancillary
issues concerning the uses rather than standards of cells
and tissues: for instance, who may access IVF. But here,
the ethical issue is not ancillary: it is raised squarely by
the genetic standards themselves.

Niall Coghlan, VerfBlatt 2023, 658.

The result is not, as SoHO professes, ethical neutrali-
ty. Rather, the result is a particularly controversial ethi-
cal position adopted without argument: that the future
child’s health is the only value in play in genetic selec-
tion. This leads to two further problems.

Problem two: lowering and blurring the bar

The second problem is the looseness and vagueness of the
line SOHO draws: ‘genetic conditions’.

We started this post with a spectrum of possible posi-
tions: where one might draw the line in selecting genes.
Existing national and international standards draw the li-
ne for sperm, egg and embryo selection at serious or gra-
ve genetic diseases (DH-BIO, p 20; ESHRE, p 4; R(90)13,
Principle 2; Mukherjee, pp 456-462). This flows from the
balance of interests described above: it seeks to minimise
unnecessary testing and the risk of eugenic selection.

SoHO draws the line not at serious genetic conditions
but at genetic conditions. On its face, this lowers the bar.
True, one of the specific testing duties refers to genetic
conditions presenting the ‘highest risk’ given their ‘pre-
valence or severity’ (Art.58(3)(b)(i) SoHO). But this only
underlines that less severe (but highly prevalent) gene-
tic conditions must also be tested for. And SoHO clinics’
overarching duty remains the minimisation of all ‘genetic
conditions’ (Arts 57 and 58(1)).

What, then, is a ‘genetic condition’? Astonishingly,
SoHO does not define this pivotal term. The Proposal im-
plies that the condition must be negative or harmful: reci-
tal 14 refers to ‘harmful genetic condition’, and that reci-
tal and Art.58(3)(b) refer to ‘genetic risk’. It should presu-
mably be interpreted broadly given its objective (the pro-
tection of the future child’s health). But beyond this, So-
HO provides no clues as to its meaning.

Yet this concept is crucial, as it marks the line between
‘genetic conditions’ (which clinics must prevent) and me-
re deviation from the genetic norm (which they must not).
SoHO leaves open the key questions: where precisely is
that line? How ‘harmful’ must a condition be to warrant
screening out? What about the ‘major dilemma’ of gene-
tic dispositions (IBC, §§ 89-92)? Can such dispositions -
such as DNA implying an elevated risk of breast cancer or
of depression - be ‘genetic conditions’? Or is the concept
limited to abnormalities which always cause a disorder,
such as Down’s Syndrome?

By leaving these questions open, SOHO does not so
much draw the line as hand the pen to the law’s interpre-
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ters. In this case, this means administrators and judges.
‘Genetic conditions’ is an autonomous EU concept requi-
ring uniform interpretation and application, as it includes
no reference to Member State law (e.g. C-624/20 E.K. §§
19-20). The Court of Justice would therefore have the final
say on its meaning. But SoHO also empowers the Com-
mission to adopt ‘binding rules on the implementation’
of the relevant standards, subject to Member State appr-
oval in committee (Arts 59(1) and 79(2) SoHO). (The Com-
mission may even add ‘additional standards’ for offspring
protection by delegated acts, subject to Council or Parlia-
ment veto: Arts 58(15) and 77(2) SoHO). The contours of
this ethically and politically sensitive line, deserving of
broad democratic debate, are thus left to non-legislative
bodies.

Administrators and judges will also have to resolve
the legislation’s tension regarding within-couple medi-
cally assisted reproduction (e.g. a couple using their own
sperm and eggs for IVF). SOHO entities must protect all
children from ‘genetic conditions’. Yet the specific scree-
ning and other duties target cells by third parties alone.
What steps must clinics take, then, to discharge their du-
ty within couples? Are the standards lower? If so, how?

SoHO provides for a uniform European line. But it
draws that line lower than existing standards, and it
draws it in such broad strokes that the crucial questions
are left to the executive and judiciary. Both of these mo-
ves may be justifiable. But SOHO neither acknowledges
the issue nor makes the argument.

Problem three: mandatory selection

The final problem is that SoHO’s genetic selection regime
is compulsory.

International standards require that genetic scree-
ning and testing in this context be voluntary (R(90)13,
principles 7 and 9; Mukherjee, pp 458-459; ESHRE, pp 3-
4). This respects the future parents’ autonomy. But it also
reduces the risk of eugenics: the State does not oblige par-
ents to avoid having certain kinds of children, but rather
ensures that individual parents are informed and are free
to select.

In contrast, SoHO is compulsory: rather than parents
being informed of genetic risks and left with a choice, cli-
nics are obliged to prevent such risks. Nothing on the face
of the legislation permits parents to opt out. Again, it may
be possible to justify this stance. But SOHO does not do
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so. Instead of fostering the necessary political and ethi-
cal deliberation, the Proposal avoids it.

Two legal risks

These three problems - ethics’ exclusion, a low and blurry
bar, and compulsion — deserve debate for their own sake.
But they also deserve debate because they entail two legal
risks.

First, derogation. SOHO states that ethical matters are
for the Member States. Indeed, it purports to allow Mem-
ber States to derogate on ethical grounds (recital 16 and
Art.1(1)). Let us assume that this is lawful. Where does
this leave the ‘genetic condition’ line which, as shown
above, is inextricable from ethics? Imagine that Member
State X decides that it is unethical to select out a genetic
condition included in an implementing act, or indeed to
engage in any genetic selection. Will this justify derogati-
on? If so, would the harmonised regime risk unravelling?

Second, we can restate SoHO’s first problem using
rights. SOHO’s Impact Assessment (pp 103-105) menti-
ons various rights, but casts genetic selection itself as on-
ly affecting the right of the future child to health (Art.35
Charter of Fundamental Rights). It does not consider the
Charter’s prohibitions on ‘eugenic practices, in particu-
lar those aiming at the selection of persons’ in medici-
ne and biology (Art.3(2)(b)) and genetic discrimination
(Art.21(1)). Serious questions may be raised about this re-
gime’s compatibility with these and other rights — questi-
ons that SOHO neither considers nor answers. Those que-
stions, which concern extremely important and sensitive
Charter prohibitions designed to provide bioethical pro-
tection, will likely be raised by future litigants. The Court
would then be placed in an invidious position precisely
because it would not have the benefit of the legislature’s
attempt to interpret and accomodate these rights to as-
sist it.

Gonclusion

Genetic selection in medically assisted reproduction rai-
ses contentious ethical questions. By purporting to avo-
id these ethical issues, SOHO ends up taking contesta-
ble positions — but doing so silently. It excludes ethical
concerns other than the future child’s health; lowers the
bar from ‘serious’ to any genetic condition and does not
define this; and is mandatory. This opens up legal risks:
Member State ethical derogation and restriction or inva-
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lidity for breaching the Charter’s provisions, including its
prohibition on eugenic practices.

During the passage of the original Directive on tissues
and cells, Parliament’s ENVI Committee proposed clari-
fying that ‘[g]enetic characteristics of germ cells are not
to be considered as quality characteristics’, noting that
this ‘can lead to eugenics’ (Amendment 9). Two deca-
des later, faced with a regime that wholeheartedly ad-
opts this model, the Council and Parliament have thus
far proven uninterested (see Council and draft EP Com-
mittee report). But amongst the 757 draft amendments
to the Committee report are a small number that begin to
grapple with the difficulties (inter alia 118, 357, 384, 682,

710 and 711). These include proposals to subject the re-
gime to Member State law and to grant parents the right
to refuse (amendments 682 and 711). These mayj, at last,
spark the bioethical debate that this legislation deserves.

The author would like to thank Dr Peter Oliver, Professor
Shaun D. Pattinson and the editorial team of
Verfassungsblog for their comments on an earlier version
of this post. The usual disclaimer applies.
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Turkey has been ruled by the AKP (Justice and Develop-
ment Party) under Recep Tayyip Erdogan’s leadership for
more than 20 years. Throughout this time, Erdogan got
almost total control over state administration and judi-
ciary, and enchained the media and big capital owners
to himself. In 2017, he constitutionalized a one-man ru-
le by changing the political regime from parliamentarism
to executive presidentialism in a referendum conducted
under state of emergency restrictions. Since 2022, a joint
political platform called Nation Alliance (aka the Table of
Six)1 appeared as the most powerful competitor and a real
challenge to Erdogan’s rule. The Nation Alliance vows to
change the political regime from executive presidentia-
lism to parliamentary democracy in case it should defeat
Erdogan on May 14. The opposition does not envision a
restoration of the pre-2017 system, but rather a streng-
thened parliamentary model by means of a series of legal
and constitutional changes.

The scope of the proposed regime change has been re-
latively well discussed (also here and here). What is less
emphasized is how the transition from one regime to an-
other would take place. In that regard, Turkey will turn
over a new leaf in its Republican history, if, for the first
time, a regime change would take place through a civili-
an transition.

The relevance of dual elections on May 14

The date for Turkey’s presidential and parliamentary
elections was set for May 14. In both of the elections a
very fierce struggle will be fought between the Nation
Alliance of six opposition parties and the People’s Alli-
ance of ruling AKP and the nationalist MHP (Nationa-
list Movement Party). After protracted negotiations, the
Nation Alliance picked Kemal Kilicdaroglu, the leader of
CHP (Republican People’s Party), on March 6 as its joint

Aysegiil Kars Kaynar

presidential candidate. On March 10, Erdogan announ-
ced himself as the candidate of the People’s Alliance amid
severe debates on constitutionality of his candidacy. Er-
dogan was elected as the president for the first time in
August 2014. In June 2018, he was elected for the second
time as the president of the new executive presidenti-
al system. After constitutional amendments of January
2017, Article 101 of the Turkish Constitution reads that
a person can be elected president two times at most. Ac-
cording to Article 116 of the Constitution, a president ser-
ving his second term can only run again if the parliament
resolves to renew the elections - which is not the case
for May 14 elections. Although the constitutional artic-
les are unambiguous, on March 24 the Supreme Election
Council approved Erdogan’s presidential candidacy, and
on March 30, unanimously ruled to reject any objections
against this.

Even though all eyes are on the presidential elections,
it is also well known that victory in presidential race will
not be enough for the regime change promised by the Na-
tion Alliance. In order to enact the reform laws, the oppo-
sition must secure the necessary majorities in a 600-seat
parliament — a simple majority for new laws and a qualifi-
ed majority for constitutional amendments. In this case,
every vote counts for the Nation Alliance. Kiligdaroglu’s
overtures to left-wing parties as well as his meeting wi-
th the co-chairs of HDP (Peoples’ Democratic Party) is an
attempt to amplify the Alliance’s power and broaden its
electoral base. Despite the apparent irreconcilability bet-
ween the nationalist Good Party (second largest party of
the Nation Alliance after the CHP) and the pro-Kurdish
HDP, it is not hard to imagine that the HDP would sup-
port the Nation Alliance in parliament. It is mainly be-
cause; both the Alliance and the HDP emphasize political
regime change, freedoms, and democracy, as stated in the

1They are the Republican People’s Party, Good Party, Felicity Party, Democrat Party, Future Party, and Democracy and Progress
Party.
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election manifesto of the Green Left Party, under whose
umbrella the HDP will compete in the May elections in
order to baffle the possible closure of the party. The HDP
also announced that it will not field a presidential candi-
date in order to “fulfill its duty against the one-man re-
gime”.

Erdogan’s People’s Alliance, on the other hand, is on
a similar path of extension. Recently, archconservative
New Welfare Party and Hiida-Par (Free Cause Party), the
successor of Islamist armed group Hezbollah, announced
their support to People’s Alliance. Although these two
parties do not have large vote shares, they are symboli-
cally important. The New Welfare Party wants to abolish
Law no 6284, a penal code that offers state protection to
women facing abuse at home, close LGBTI+ organizati-
ons, and end alimony to women after divorce. Hiida-Par’s
policy agenda, on the other hand, includes abolishment
of compulsory coeducation, opening of separate schools
for boys and girls at all levels of education, and crimina-
lization of adultery. With these two new political parties,
the People’s Alliance poses an abject threat to democratic
rights and freedom:s.

The Nation Alliance’s job is hard; the race is very clo-
se. Still, most polls show Kilicdaroglu ahead of Erdogan,
which raises hopes for an exit from authoritarianism th-
rough elections.

The envisioned transitional period

Authoritarianism is one of the recurring themes in almost
all of the National Alliance’s memoranda of understan-
ding. For instance, the Memorandum of Understanding on
Reinforced Parliamentary System states that the presiden-
tial system has led to personalization and arbitrariness in
governance; and created an authoritarian rule by granting
the president very broad and unchecked powers that put
the legislature, executive and judiciary under his control.
Meanwhile, the Memorandum of Understanding on Com-
mon Policies, sees the presidential system as the basic
reason behind the deepest administrative and economic
crisis in the history of Republic. Against this context, the
Nation Alliance pledges to establish separation of powers
through an effective and participatory legislative, a sta-
ble, transparent and accountable executive, and an inde-
pendent and impartial judiciary for the realization of a
strong, liberal, democratic and just system under parlia-
mentary regime.

Corresponding to the unprecedented havoc that Er-
dogan’s one-man rule has wreaked on the constitutio-
nal state and democracy during two decades, the scope
of reforms proposed by the Nation Alliance is also very
broad, covering 2.300 policies and projects under nine
themes and 75 sub-themes. Their implementation requi-
res amending 84 articles of the Turkish Constitution un-
der nine headings. That being the case, a transitional par-
liament is needed for a change of this magnitude. The
Roadmap of the Transition Process to a Strengthened Par-
liamentary System draws the outline of such a transitional
parliament. The Roadmap limits the term of office of the
president and the parliament to be elected on May 14 wi-
th the period of transition to the parliamentary regime.
Article 11 reads that after transition to the strengthened
parliamentary system, the president and the parliament
will complete their mandate without the need for a new
election.With the completion of the transition, the presi-
dent’s political party membership will come to an end as
well (Article 10). Hence, the president and the parliament
to-be-elected are envisioned to carry out the task of re-
gime change and dissolve themselves as soon as this task
is accomplished.

Turkey so far experienced such ad hoc parliaments
as constituent assemblies established after the military
coups of May 1960 and September 1980. In these cases,
regime change corresponded to transition from military
junta rule to civilian governments. In case of a Nation Al-
liance’s victory, for the first time in Republican history
regime change will expectedly be realized through a tran-
sition period, in which power will be transferred from ci-
vilians to civilians again.

The parliament stipulated by the Nation Alliance is
also commensurate to a constituent assembly: it would
work temporarily, be elected by the people through di-
rect and universal suffrage, and amend the constitution.
It would not draft a new constitution, but the reforms pre-
scribed to bring about the regime change are so compre-
hensive and concise to the extent that it is almost equi-
valent to penning a new constitution. Nor will the parlia-
ment's sole task be to consolidate the parliamentary sy-
stem. It will also continue its normal legislative activity
and (with the powers it will acquire through the reforms)
oversee the government.

Other devices are also set forth to strengthen the par-
ticipatory and deliberative character of the parliament.
According to the Article 9 of the Roadmap, certain mecha-
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nisms will be established to coordinate the collaborative proposals and drafts in the parliamentary committees. If
legislative activity during the transition. These mecha- this participation can be effectively realized, civil society
nisms have not yet been concretely discussed. Yet, they will be integrated into the law-making process in the long
are critical to ensure that civil society actors are actively term, not only during the transition period.

involved in the transition process. Similarly, The Memo- May 14 elections is a turning point for Turkey. All ho-
randum of Understanding on Common Policies and the Me- pes for the restoration of democracy are pinned on the
morandum of Understanding on Reinforced Parliamenta- ballot box to bring an end to the long-standing authori-
ry System reiterate that it will be a rule to seek the opi- tarian rule.

nions of relevant civil society institutions, professional
organizations and experts during the discussion of law
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Several videos show the arrest of Clara Ponsati last Tues-
day in the streets of Barcelona as she was surrounded
by the press. An officer of the Catalan police Mossos
d’Esquadra approached the pro-independence politician
and explained that she must accompany him because of
an arrest warrant. Mrs Ponsati showed the polite subin-
spector the badge identifying her as a Member of the Eu-
ropean Parliament (MEP) and claimed that she has im-
munity. The policeman responded that there is an order
from the Tribunal Supremo, the Spanish Supreme Court.

Separatist politicians have forcefully condemned the
arrest as an ‘attack on democracy’, ‘political violence’,
‘repression’ and ‘abuse of power’, while also asserting an
egregious violation of an MEP’s immunity. Although the-
se knee-jerk reactions must be viewed in light of the usual
heat in Catalan politics, the issue of immunity does in-
deed merit closer legal examination. The question whe-
ther Mrs Ponsati was protected from the execution of the
arrest warrant boils down to a technical point of law re-
lating to the temporal scope of parliamentary immuni-
ty. This piece argues that the arrest warrant issued by
the Tribunal Supremo on 28 March 2023 does not hold up
against established constitutional principles.

The law on immunity of Members of the European Par-
liament

According to Article 343 of the Treaty on the Functioning
of the European Union (TFEU), ‘The Union’ enjoys such
privileges and immunities as are necessary for the perfor-
mance of its tasks and refers to the conditions laid down
in the 7th Protocol to the TFEU of 8 April 1965. Where-
as Article 8 contains the rule on non-violability of MEPs
in respect of opinions expressed or votes cast in Parlia-
ment, Article 9 lays out the rules of MEP’s parliamentary
immunity. It provides in the relevant part:

During the sessions of the European Parlia-
ment, its members shall enjoy:

(a) in the territory of their own State, the im-

munities accorded to members of their Parlia-
ment;

(b) in the territory of any other Member State,
immunity from any measure of detention and
from legal proceedings.

The content of an MEP’s immunity thus differs accor-
ding to his or her location. As Mrs Ponsati was within the
territory of her own State, domestic law determines the
scope of the parliamentary immunity she enjoys. There
is no common EU standard on the scope of parliamenta-
ry immunity. The Protocol’s blanket reference to the ru-
les applicable to national members of Parliament seeks to
place Members of the European Parliament on an equal
footing. Therefore, the exact scope of parliamentary im-
munity of MEPs present in their home country can dif-
fer from State to State depending on the national rules
and their interpretations. The Spanish Constitution and
its implementing legislation confer, during their term of
office, immunity to Deputies and Senators who may on-
ly be arrested in flagrante delicto. Therefore, there is no
doubt that the Catalan MEP enjoyed parliamentary im-
munity during her stay in Barcelona which protects her
from the legal consequences following from alleged brea-
ches of the law, including arrest and detention. However,
the crux of the matter at hand is whether the protection
afforded also covers judicial measures arising from offen-
ces allegedly committed before acquiring the status as an
MEP.

A matter of interpretation: the temporal scope of pro-
tection

The order of prosecution against Mrs Ponsati was issued
in March 2018 and relates to acts allegedly committed in
2017, whereas her parliamentary immunity pursuant to
Article 9(1) of the 7th protocol began only in July 2019
with the inaugural session of the European Parliament
(immunity as regards travel to the European Parliament
pursuant to Article 9(2) began with the declaration of the

Rohan Sinha, VerfBlatt 2023, 665. 665



https://doi.org/10.17176/20230407-190231-0
https://verfassungsblog.de/short-detention-long-shadow/
https://www.elnacional.cat/ca/politica/aixi-detencio-clara-ponsati-barcelona-video_997761_102.html
https://www.ccma.cat/tv3/alacarta/telenoticies/el-moment-de-detencio-de-clara-ponsati-fins-que-entra-al-cotxe-policial/video/6211805/
https://www.youtube.com/watch?v=xWXnTLDWkh8
https://www.eltemps.cat/article/22470/reaccions-a-la-detencio-de-clara-ponsati

election results, i.e. May 2019). The criminal acts attri-
buted to the politician, who had been a member of the
Catalan Government as Minister for Education, all relate
to the organisation of the independence referendum held
in October 2017, which had previously been prohibited by
the Spanish Constitutional Court. As a result of the arrest
warrant of 2018, Mrs Ponsati left the country to live in
Scotland and Belgium, from where she successfully de-
fended extradition requests of the Spanish judiciary. For
the first time in five years, Mrs Ponsati returned to Barce-
lona last Tuesday and held a press conference announcing
the launch of an online database documenting instances
of ‘national persecution by the Spanish state against Ca-
talans’.

The question is therefore whether parliamentary im-
munity protects against judicial measures relating to
charges from before the time of becoming MEP. The inve-
stigating judge of the Tribunal Supremo is of the opinion
that it does not. Laying out the legal bases for the proce-
edings against Mrs Ponsati, the Court’s order of 28 March
2023 explains that if immunity were understood to extend
to acts committed before the beginning of the term of of-
fice,

‘¢..) itwould overstep the space constitutional-
ly reserved for this guarantee. It would mean
forgetting that immunity protects against the
initiation of proceedings designed to alter and
disrupt the normal functioning of the legisla-
tive chamber, not to prevent the outcome of a
criminal case in which the elected deputy or se-
nator has already been prosecuted, having be-
en subject to criminal prosecution from a mo-
ment prior to the constitution of the chambers
and his or her incorporation as a member of
any of them. (...) [T]he requirement of legisla-
tive authorisation for the judiciary to comple-
te criminal proceedings initiated when the de-
fendants were not elected deputies or senators
would mean subordinating the exercise of ju-
risdictional power to a parliamentary tutelage
alien to the balance of powers designed by the
constituent power’. (Spanish original available
here.)

However, this reasoning is questionable on a number
of grounds as it overlooks the purpose of immunity. As
the Tribunal Constitucional, Spain’s Constitutional Court,
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has explained, immunity is a prerogative that protects the
personal liberty of elected representatives against arrests
and judicial proceedings that could lead to a deprivation
of liberty, thereby preventing the parliamentarian from
exercising his or her functions because of ‘political mani-
pulations’ (STC 243/1988). The Tribunal Supremo would
be overstepping its competence when it itself limits the
protections of parliamentary immunity to the initiation
of proceedings designed to alter and disrupt the normal
functioning of the legislative chamber. It is unlikely that
the judiciary would ever declare its own measures as un-
justified and politically motivated. The Spanish Consti-
tution therefore states, in Article 71(2), that the respec-
tive chamber must make that determination and autho-
rise prosecutions against its members. Although the Eu-
ropean Parliament had lifted Mrs Ponsati’s immunity in
2021, the Court of Justice of the European Union (CJEU)
afterwards reinstated it upon appeal, albeit only provi-
sionally. The case is currently pending before the General
Court.

The Tribunal Supremo’s view, whereas parliamentary
immunity does not apply to charges from before the man-
date, is unconvincing and also at odds with the Spanish
Constitutional Court.

Firstly, the possibility of pursuing charges for political
reasons cannot a priori be ruled out because they relate to
allegations from before the election. The crucial factor is
that a member of parliament is subjected to judicial mea-
sures during his or her term of office. When the supposed
acts were committed is irrelevant as the impact of prose-
cution on the functioning of the legislature is the same.
This interpretation is supported by the Standing Orders of
the Senate, which in Article 22(1) state that the required
authorisation for indictment or prosecution of a Senator
is also necessary when a person, who is already subject to
judicial proceedings, accedes to the position of Senator.

The Tribunal Constitucional further confirms this un-
derstanding of parliamentary immunity. In explaining
the principles of parliamentary immunity in two decisi-
ons, the Court states:

“Immunity (...) responds to the higher interest
of the national representation not to be altered
or disrupted, neither in its composition nor in
its operation, by possible criminal proceedings
(-..) against its members for acts committed
both before and during their term, to the ext-

Rohan Sinha, VerfBlatt 2023, 665.



https://estatdedret.cat/
https://www.poderjudicial.es/stfls/TRIBUNAL%20SUPREMO/DOCUMENTOS%20DE%20INTER%C3%89S/TS%20Penal%20AUTO%2028%20marzo%202023.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0061_EN.html
https://curia.europa.eu/juris/document/document.jsf?text=&docid=259801&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3210061
https://www.senado.es/web/conocersenado/normas/reglamentootrasnormassenado/index.html
https://www.senado.es/web/conocersenado/normas/reglamentootrasnormassenado/index.html

Short Detention, Long Shadow

ent that such proceedings or accusations may
result in the impossibility of a parliamentarian
to effectively fulfil their duties.” (STC 123/2001
and 206/1992).

The arrest warrant goes on to suggest that the princi-
ple of the balance of powers cannot subject the judiciary
to parliamentary oversight. However, this does not hold
up against the principle of the separation of powers. Af-
ter all, the right to immunity is not a privilege of the in-
dividual to be exempt from the law, but instead serves to
protect the interests of Parliament as a whole.

Hereinafter, the Tribunal Supremo explains that

‘¢..) in light of the principle of equality enshri-
ned in Article 14 of the Constitution, as immu-
nity is a privilege — of undeniable and legitima-
te constitutionality — it should be subject to a
restrictive interpretation (...)".

It is true that by virtue of their immunity members of
parliament are given a special legal protection that other
citizens do not have, which is open to misuse and the obs-
truction of justice. However, balancing the interests of
the legislature with those of the judiciary already finds
expression in the temporal limitation on parliamentary
immunity. As opposed to the principle of non-violability,
the period of immunity ends with the term of office. The
idea is that justice should be delayed, not denied. Legal
proceedings and judicial measures may be instituted on-
ce the status of MEP is no longer held.

Looking anead: Prospects and forebodings

A competent legal defence of Mrs Ponsati, equipped with
the right arguments, could convincingly argue that she

was and remains protected by parliamentary immunity
— and that the arrest accordingly was illegal. The same
question on the scope of immunity looms large over the
fates of other Catalan MEPs who also live ‘in exile’ and
find themselves in a similar situation. Among them is Ca-
talonia’s former President Carles Puigdemont who, also
last week, filed an appeal before the Tribunal Supremo de-
manding, inter alia, to revoke the Spanish arrest warrant
against him and to refer preliminary questions on his par-
liamentary immunity to the CJEU (see here).

In the meantime, the matter of Mrs Ponsati’s arrest
has been referred to the Legal Committee of the Euro-
pean Parliament which will determine whether the im-
munity of a Member has been breached by the authori-
ties of a Member State pursuant to Rule 7(1) of the Rules
of Procedure of the European Parliament. However, the
Committee is not competent to review the application of
domestic Spanish law.

Mrs Ponsati was released after two hours and summo-
ned to appear before the Tribunal Supremo next month to
be questioned as a defendant. She has already announ-
ced her non-appearance and left the country the next
morning. Instead of continuing the game of cat and mou-
se and resting false hopes in the European Union, the
independentists could consider the route of exhausting
domestic legal remedies, thereby paving the path to the
European Court of Human Rights. In light of the con-
testable reasonings offered by the Tribunal Supremo, this
might be the most promising way forward.
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Poland and Hungary, later joined by Bulgaria, Slovakia
and Romania, decided to unilaterally halt the imports
of grain and other food products from Ukraine to pro-
tect their domestic farmers. The European Commission
quickly announced that “trade policy is of EU exclusive
competence and, therefore, unilateral actions are not ac-
ceptable”. At the same, however, the Commission’s spo-
kesperson also considered that it was “too early” to com-
ment on the legal implications of the Member States’ ac-
tions. Instead, the Commission adopted a pragmatic ap-
proach. It quickly announced a new support package for
EU farmers affected by the increased supply of Ukrainian
agricultural products and proposed additional measures
to ensure the transit of Ukrainian grain exports to desti-
nations outside of the Union. Significantly, it also added
that this package “is subject to Member States lifting their
unilateral measures”. This creates a very cynical situati-
on, in the sense that an infringement of EU law may be
instrumental to reach a better deal.

Reversed conditionality

The Commission’s reaction must be understood against
the background of Russia’s war against Ukraine. In this
context, it is deemed crucial to avoid internal divisions
and the offer of a set of measures to address the concerns
of the complaining EU Member States is an attempt to
quickly solve the issue. At the same time, however, the
disrespect for key principles of EU law by certain Member
States is largely ignored. This form of Realpolitik on be-
half of the Commission sets a dangerous precedent for the
functioning of the European Union. In essence, it leads to
a form of reversed conditionality where EU Member Sta-
tes acting in violation of their EU Treaty obligations are
offered certain concessions in order to stop their infrin-
gement. This is what apparently happens in the Ukrainian
grain imports saga. Through their recourse to unilateral
measures, the concerned EU Member States put pressure
on the Commission to act quickly in line with their own
desires. It is a slippery slope in the sense that breaking
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the normal legal and procedural rules seems to pay off.

The duty of sincere cooperation

EU Member States are entitled to raise concerns about the
potential negative implications from increased Ukraini-
an grain imports. The crucial precondition, of course, is
that this happens with respect to their EU law obligations.
In this specific situation, Regulation 2022/870 is of parti-
cular significance. With this legal instrument, the EU in-
troduced temporary ‘autonomous trade measures’ (ATM)
supplementing the trade concessions applicable to Ukrai-
nian products under the EU-Ukraine Association Agree-
ment. This implies, amongst others, a one-year suspen-
sion of tariff-rate quotas and import duties on Ukraini-
an agricultural products. These measures are intended to
economically support Ukraine in the context of Russia’s
military aggression. In order to protect the EU market
against undesired disturbances, the Commission moni-
tors the impact of the Regulation. If necessary, safeguard
measures such as the reintroduction of customs duties
can be adopted and EU Member States may request the
Commission to investigate the existence of serious dif-
ficulties for Union producers. What is crucial, of course,
is that the Commission remains in charge. In view of the
EU’s exclusive competence in the field of trade and the
safeguard provisions specified in Regulation 2022/870,
the adoption of unilateral trade bans by EU Member Sta-
tes contradicts their duty of sincere cooperation as defi-
ned in Article 4(3) TEU.

Arguably, the entire fuss about the import of Ukraini-
an grain could have been avoided easily. On the initiative
of Polish Prime Minister Mateusz Morawiecki, the Prime
Ministers of the five concerned EU Member States wro-
te a joint letter to the European Commission at the end
of March 2023. They called, amongst others, for additio-
nal EU funding to support their domestic agricultural pro-
ducers and suggested that “the Commission should ap-
prove [their proposed modifications] as soon as possible
(as emergency measures).” In a first reaction, the Com-
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The Ukrainian Grain Imports Saga

mission acknowledged that further assistance may be ne-
cessary, in addition to the first support package worth €
56,3 million which had already been reserved for Bulgari-
an, Polish and Romanian farmers. However, without wai-
ting for the Commission’s full response, Poland was the
first to introduce an immediate import ban on 15 April
2023, followed soon by Hungary and the other concer-
ned EU Member States. The Polish measure was adopted
a few days after widespread farmers’ protests in the coun-
try. With upcoming elections later this year, the domestic
political context may thus explain the sudden recourse to
unilateral measures but, of course, this does not justify
the infringement of EU law obligations. Instead of discus-
sing the consequences of increased Ukrainian imports in-
ternally in accordance with the procedural rules foreseen
under Regulation 2022/870, the Commission was publicly
put under pressure to act swiftly.

One would expect an unambiguous statement that
this form of blackmail politics has no place in a Union
based on the rule of law. However, the Commission pre-
ferred to proceed with the preparation of a new support
package as if nothing had happened. This may be seen
as part of a broader trend of forbearance, as analysed by
Keleman and Pavone in their seminal study ‘Where Have
the Guardians Gone? Law Enforcement and the Politics of
Supranational Forbearance in the European Union’. Their
key message is that the enforcement of EU law on the ba-
sis of infringement actions against EU Member States is
subordinated to the Commission’s policy objectives. The
cautious reaction about the possible legal implications of
the Member States’ unilateral actions in comparison to
the quick offer of a new set of policy measures to address
the Member States’ concerns point in this direction.

Implications for the future

The Commission’s new set of measures may help to ap-
pease the row about the import of Ukrainian agricultural
products in the short term but the long-term implicati-
ons cannot be underestimated. At least, the perception is
created that Member States’ violations of EU law may be
instrumental to obtain certain policy objectives — in this

case additional support measures for the domestic agri-
cultural sector. The abolition of an illegal situation, i.e.
the withdrawal of unilateral Member State measures, is
used as a bargaining chip in a cynical game of power po-
litics.

Moreover, the Ukrainian grain import saga reveals
that future EU accession negotiations on the Common
Agricultural Policy (CAP) chapter of the acquis promise to
be very difficult. If the EU is taking the Ukrainian mem-
bership application seriously, this implies that the inte-
gration of Ukraine into the CAP is to be prepared careful-
ly. As suggested by Silvia Bender, German State Secretary
at the Federal Ministry of Food and Agriculture, a structu-
ral reform of the CAP is needed before the start of the next
funding period in 2028. The current discussions surroun-
ding the import of Ukrainian agricultural products may be
a wake-up call to put this issue on the EU’s (enlargement)
agenda.

Discussions about agriculture have always been a sen-
sitive issue in the history of the European integration
process. It suffices to refer to the empty chair crisis of
1965 or the discussions about the United Kingdom’s re-
bate when it was still a member of the Union. Past enlar-
gement rounds to the South and the East also created ten-
sions with respect to agricultural products. The famous
Spanish strawberry case, brought as an infringement ac-
tion of the Commission against France in response to
the French government’s passive reaction to farmer’s ac-
tions against the import of agricultural products from
other Member States, remains an important point of re-
ference in EU law textbooks. It recalls the significance
of the Member States’ duty of sincere cooperation as a
cornerstone of the EU legal order. Even though the issues
at stake in the current discussions about the implicati-
ons of increased Ukrainian agricultural imports on the EU
market are of a fundamentally different nature, the Com-
mission missed an opportunity to remind the concerned
Member States that respect for the legal rules matters.
This is the Commission’s role as guardian of the Treaties,
which should not be forgotten in its search for compro-
mise solutions in a difficult political context.
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Achmea Goes to Washington

How a US District Court Enforces EU Law
doi: 10.17176/20230419-204511-0

When enforcing so-called intra-EU investor-State arbi-
tral awards (investment award), investors frequently turn
to the United States (US) and other non-EU jurisdictions.
This is a deliberate attempt to avoid the consequences
that an investment award made in violation of the EU
Treaties would face in an EU Member State court. The en-
forcement decision of the US District Court for the Di-
strict of Columbia (District Court) in Blasket Renewable
Investments, LLC v. Spain (Blasket) of March 2023 pres-
ents us with yet another twist in the ongoing regime clash
between EU law and international investment law: The
District Court granted Spain’s motion to dismiss a petiti-
on to enforce an intra-EU award. The investors were see-
king EUR 26.5 million in compensation for their invest-
ments in solar energy. The District Court’s decision sug-
gests that enforcement of intra-EU investment awards in
the US and beyond may not be taken for granted. At the
same time, it reveals diverging views among the District
Court’s judges on how to address the EU and its Mem-
ber States’ efforts to stop intra-EU investment arbitration
from continuing, despite having been found in breach of
the EU Treaties.

Post-Achmea Recap

The CJEU’s ruling in Slovak Republic v. Achmea (Ach-
mea) marked the end of intra-EU investment arbitrati-
on, finding that arbitration clauses in investment agree-
ments between Member States contravene the EU Trea-
ties and can, therefore, not be applied in an intra-EU con-
text. Since then, the environment for such arbitration wi-
thin the EU has become increasingly difficult: In Janu-
ary 2019, in the aftermath of Achmea, EU Member Sta-
tes announced to eventually terminate their intra-EU bi-
lateral investment treaties (intra-EU BIT(s). In Septem-
ber 2021, the CJEU, in Komstroy v. Moldova, confirmed
the obvious: The reasoning in Achmea equally applies
to investor-State arbitrations brought under the Energy
Charter Treaty (ECT).

However, arbitral tribunals have continued to uphold
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jurisdiction in defiance of the CJEU’s rulings. In other
words, privately-run arbitral tribunals have largely disre-
garded the so-called intra-EU objection. According to the
intra-EU objection, the principles of autonomy and pri-
macy of EU law conflicted with the jurisdiction of arbitral
tribunals, which, therefore, cannot hear claims against an
EU Member State brought by an investor from another EU
Member State. Often, arbitral tribunals sought to avoid
the consequences of Achmea by alleging that the EU Trea-
ties and the ECT do not pertain to the same international
legal regime. So far, the intra-EU objection has been ac-
cepted in full only by an arbitral tribunal in Green Power
v. Spain, which declined its jurisdiction.

The effects of Achmea extend to anti-arbitration in-
junctions, as well as annulment and enforcement of intra-
EU investment awards. In Raiffeisen Bank International
AG and Raiffeisenbank Austria d.d. v. Croatia, the Ger-
man Federal Court found that an investment arbitration
was inadmissible as, in an intra-EU context, the parties
could not form a valid arbitration agreement. Surprisin-
gly, despite the CJEU’s indication in European Foods, Ach-
mea’s effects with regard to arbitrations pertaining to the
1966 Convention on the Settlement of Investment Dispu-
tes between States and Nationals of Other States (ICSID
Convention) is disputed among EU Member State courts
(see Higher Regional Court of Cologne v. Kammergericht
Berlin; decision by German Federal Court pending).

Awards not based on the ICSID Convention have be-
en successfully challenged and set aside on the basis of a
lack of jurisdiction of the arbitral tribunal (Slot v. Poland
and Strabag v. Poland), non-arbitrability (Novenergia Il v.
Spain), and violation of the public order of an EU Member
State which also includes the EU ordre public (PL Holdings
v. Poland).

Regarding enforcement of intra-EU investment
awards within the EU Member States, such would be
contrary to the EU Treaties, even if based on the ICSID
Convention (see European Foods and the corresponding
decision by Luxembourg’s Court of Cassation). Outside
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Achmea Goes to Washington

the EU, in contrary, Achmea’s effects on enforcement of
intra-EU investment awards have been contested (9Ren
Holding S.A.R.L. v. Spain and NextEra Energy Global Hol-
dings B.V. v. Spain or Spain v. Infrastructure Services Lu-
xembourg S.a.r.l). Simply put, there has been a real danger
that investors might get away with enforcing their intra-
EU arbitral awards outside of Europe, thereby circum-
venting the EU Treaties. The US District Court decision
in Blasket sets a counterpoint.

Can the US District Court Exercise Jurisdiction Over
Spain?

The starting point for the District Court’s assessment is
whether it has jurisdiction to enforce the arbitral award
obtained by the claimants - two Dutch investors - in
an earlier arbitration against Spain concerning regulato-
ry changes to the Spanish renewable energy regime (AES
Solar and others (PV Investors) v. Spain). Spain enjoys Sta-
te immunity, which must be overcome before the District
Court can determine whether the award is subject to en-
forcement under Art. V of the 1959 New York Convention
on the Recognition and Enforcement of Foreign Arbitral
Awards (New York Convention), which is applicable ac-
cording to 9 U.S.C. § 207 of the Federal Arbitration Act.

28 U.S.C. § 1605 (a) (6) of the Foreign Sovereign Im-
munities Act (“FSIA”) allows an exception to State immu-
nity (and, thus, for enforcement against a State) if the pe-
titioner can establish three so-called jurisdictional facts:
an agreement to arbitrate, an arbitral award, and a trea-
ty governing the award (p. 8). The petitioners in Blasket
relied upon the ECT, the award obtained against Spain,
and the New York Convention, and the burden shifted to
Spain to show, by preponderance of the evidence, that the
ECT and the notice to arbitrate did not constitute a valid
arbitration agreement. Spain raised the objection that, in
an intra-EU context, EU Member States that are parties
to the ECT lacked legal capacity to form an agreement to
arbitrate. In Washington, unlike in the preceding arbitral
proceedings administered by the Permanent Court of Ar-
bitration in The Hague, Spain succeeded with the intra-
EU objection.

Diverging Views Within the District Court

In two earlier decisions issued by the District Court in
February 2023, 9Ren Holding S.A.R.L. v. Spain and Nex-
tEra Energy Global Holdings B.V. v. Spain, Judge Tanya

Chutkan abrogated from Spain’s immunity as she found
herself bound by the arbitral tribunal’s prior rejection
of Spain’s intra-EU-objection. She understood Spain’s
intra-EU objection as a challenge to the arbitrability of
the dispute and hence beyond the District Court’s scruti-
ny when it comes to establishing its jurisdiction (p. 14).
In the case at hand, Judge Richard Leon strongly dis-
agreed to defer to the arbitral tribunal’s findings. Among
others, he relied on the reasoning of the District Court
in Micula v. Government of Romania. He pointed out that
issues of “arbitrability” concern questions such as whe-
ther an investment falls within the scope of an (valid and
existing) agreement, not if an agreement has at all be-
en validly concluded (p. 12). Moreover, in his view, chal-
lenges to the validity of an arbitration agreement due to
a potential lack of legal capacity is beyond an arbitrator’s
competence and must necessarily be resolved by a court

(. 9).
The Award Issued Against Spain as Ultra Vires

With this reasoning, the scene is set to turn to the core
question of whether an EU Member State’s legal capacity
to form an agreement to arbitrate under the ECT is impai-
red in an intra-EU context. The District Court in Blasket
concluded that it is, resorting to both the Vienna Con-
vention on the Law of Treaties (VCLT) (Art. 31 (3)(a), (c))
and Art. 26 ECT. It considered the EU Treaties to be public
international law in the sense of Art. 31 (3)(c) VCLT and
Art. 26 (6) ECT. The District Court endorsed the CJEU’s ru-
ling in Komstroy (p. 14) and found that its commitments
under the EU Treaties barred Spain from making a stan-
ding offer to arbitrate to the investors from another EU
Member State.

Additionally, the District Court referenced the Lisbon
Treaty, the Declaration of the Member States to end intra-
EU BITs of 2019, and the amicus brief filed by the Euro-
pean Commission as evidence of subsequent (interpreta-
tive) agreement of State parties to the ECT, Art. 31 (3)(a)
VCLT; all of which reflect the shared understanding of the
EU Member States that they “lacked the legal capacity to
enter into agreements inconsistent with their obligations
under the EU Treaties” (p. 15).

As Judge Leon points out, “the bottom line is straight-
forward” (p. 17): Spain lacked legal capacity to enter into
an agreement to arbitrate. Without valid offer to arbitra-
te, there is no arbitration agreement and hence, the ar-
bitration exception under 28 U.S.C. § 1605(a)(6) FSIA is
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inapplicable. In short: the District Court cannot overco-
me Spain’s immunity to exercise jurisdiction.

Gonclusion

The decision demonstrates that courts in enforcement
proceedings outside the EU must consider the internatio-
nal law obligations of the Member States under the EU
Treaties and their impact on the (illegally assumed) ju-
risdiction of arbitral tribunals in an intra-EU context. Yet,
compelling as the decision might be from a European per-
spective, the case is pending for appeal before the D.C.
Circuit Court.

Investors seek enforcement wherever a State has as-
sets. The UK seems to emerge as yet another battle-
ground. A recently issued order of the High Court of Ju-
stice allowed Blasket Renewable Investments to, among
others, seize the premises of the London branch of the
Instituto Cervantes, a Spain-owned cultural institution.
This will certainly heat things up, also diplomatically.

Additionally, investors are exploring alternative me-
ans to pressure EU Member States to pay awards: Some
investors are reported to approach private rating agenci-
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es and the International Monetary Fund (IMF) to seek a
credit rating downgrade of such EU Member States that
are unwilling to pay.

However, if Member States gave in and paid volunt-
arily an intra-EU investment award, the payment, when
not following Article 108(3) TFEU, may constitute illegal
state aid and expose them to sanctions under EU law.

While the enforcement phase can serve as a possible
corrective to the continuing illegal assumption of juris-
diction and blatant disregard for the EU Treaties by arbi-
tral tribunals in disputes brought before them under the
ECT. But it treats the symptom, not the cause. There is
an end in sight as EU Member States abandon the ECT.
However, only a stop in the practice of arbitral tribunals
acting ultra vires, ignoring the express will of the true ma-
sters, i.e., the EU Member States, of both the EU Treaties
as well as the ECT in an intra-EU context, would imme-
diately eradicate the problem.

Disclaimer: Steffen Hindelang provided an expert opinion
in Blasket in support of Spain.
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Intersectionality in Climate Litigation

Petra Suffner

Intersectionality in Glimate Litigation

The Case of KlimaSeniorinnen v. Switzerland at the ECtHR

doi: 10.17176/20230420-204539-0

The climate crisis poses a significant threat to our exi-
stence. Just recently, the Intergovernmental Panel on Cli-
mate Change’s (IPCC) Sixth Assessment Report revealed
that the crisis is unfolding even faster than expected. Cli-
mate change originates from human behaviour. In civil
society, we increasingly observe opposition to behaviour
such as excessive greenhouse gas emissions and explo-
itative treatment of non-human life. Beyond ballot bo-
xes, the streets, and public discourse, courtrooms beco-
me an increasingly powerful forum to voice this oppositi-
on against climate-killing practices. Currently, there are
more than 2000 climate cases pending worldwide. On 29
March 2023, climate litigation finally reached the Euro-
pean Court of Human Rights (ECtHR). According to the
applicants in the case KlimaSeniorinnen v. Switzerland,
Switzerland's greenhouse gas reduction could fall short
in providing protection from negative impacts of clima-
te change in accordance with the right to life and right to
respect for private and family life enshrined in the Euro-
pean Convention of Human Rights (ECHR). As such, the
case represents a typical human rights-based climate cla-
im and shows strong similarities with the Dutch Urgenda
case.

However, the KlimaSeniorinnen’s case also has a uni-
que feature: The applicants assert the formal admissibili-
ty and substantive merits of their claim on the grounds of
being older women. Fittingly, “KlimaSeniorinnen” could
be (loosely) translated into “(female) retirees for climate
protection”. This makes their case one of the first gender-
based climate cases, alongside Maria Khan v. Pakistan. In
light of this development, new questions emerge; especi-
ally so for critical and socio-legal approaches. This blog-
post introduces the case of KlimaSeniorinnen v. Switzer-
land, explores to which extent it embodies an intersec-
tional case, and reflects on intersectionality’s implicati-
ons for climate litigation.

The Gase of KlimaSeniorinnen v. Switzerland

Environmental concerns played a role in the case law of
the ECtHR for decades, with over 80 cases since 1994 in-
volving waste management, natural disasters, or diesel
emissions. In this context, applicants invoked especially
the right to life and the right to respect for private and fa-
mily life enshrined in Articles 2 and 8 ECHR. Meanwhile,
the ECtHR is considered a key actor by the “Greening Hu-
man Rights” development. The case of KlimaSeniorin-
nen, which concerns the emission of greenhouse gases in
the context of the global climate crisis, now poses new
doctrinal challenges.

In its main features, the case resembles the familiar
body of case law on environmental issues. The five appli-
cants, i.e. the association KlimaSeniorinnen and four of
its members, argue that Switzerland violates its obliga-
tions to protect them against recurring heatwaves, with
the national greenhouse gas emission reduction targets
and correlating sectoral targets in areas such as trans-
port and buildings deemed inadequate. Therefore they re-
ly on Art. 2 ECHR (right to life) and Art. 8 ECHR (envi-
ronmental degradation associated with adverse effects to
health/physical integrity and private life). To substantia-
te a real and serious risk of morbidity and mortality, the
KlimaSeniorinnen mainly refer to the “best available sci-
ence” as reflected in the reports of the IPCC and to inter-
national law, notably the precautionary principle and the
“well below 2 degrees” target of Art. 2 of the Paris Agree-
ment.

However, given the climate crisis’ scale, new chal-
lenges arise. Unlike classic, more individualized environ-
mental disasters, the causes and consequences of global
warming cannot be attributed to a specific plant, practi-
ce, or nation state. This leads to specific problems, most
crucially the well-known issue of causality. In the case of
KlimaSeniorinnen, the plaintiff, Switzerland, argued that

“global warming is a global phenomenon [and]
the omissions for which Switzerland is being
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blamed are not of such magnitude as to cau-
se, on their own, the suffering claimed by the
Applicants”.

This could be paraphrased as a classic “drop-in-the-
ocean” argument. Neither the German Constitutional
Court (FCC) nor the Dutch Hooge Raad have pursued this
somewhat nihilist line of argumentation. Quite the con-
trary, the FCC ruled that

“the obligation to take national climate action
cannot be invalidated by arguing that such ac-
tion would be incapable of stopping climate ch-
ange. [...] On the contrary, the particular reli-
ance on the international community gives ri-
se to a constitutional necessity to actually im-
plement one’s own climate action measures at
the national level - in international agreement
wherever possible” (para 202, 203).

It remains to be seen how the ECtHR will deal with
this problem.

Apart from causality, the holistic dimension of clima-
te change also raises an admissibility issue with regard to
individual interests — which is where the gender aspect
comes into play. According to Swiss law (Art. 25 of the
Administrative Procedure Act, VwVG) and Art. 34 ECHR,
admissibility hinges upon whether a violation of indivi-
dual rights appears at least conceivable. Throughout do-
mestic proceedings, Swiss authorities declined this and
argued that the applicant’s claim was rather in the public
interest (and, therefore, an inadmissible actio popularis).
KlimaSeniorinnen, on the other hand, argued that they
— as women over the age of 75 - are disproportionate-
ly affected by heat-related morbidity and mortality. For
this purpose, they rely on medical findings and position
themselves as a “most vulnerable group” of elderly wo-
men. By invoking the concept of ‘most vulnerable group’,
KlimaSeniorinnen turned medical insights about global
warming’s effects and intersectional vulnerability into a
multifaceted legal argument in the context of standing
in front of a human rights court. In other words, Klima-
Seniorinnen alerted the Court how health, age, gender,
and the climate crisis intersect. By invoking their status
as a most vulnerable group, they seek to counter the actio
popularis argument and establish victim status according
to Art. 34 ECHR. Moreover, by qualifying as a most vul-
nerable group, the applicants strengthen their substanti-
ve claim through a reference to the ECtHR's case-law on

Petra SufSner

vulnerability. This line of case-law, which originates from
cases brought before the Court by Romani and Sinti peop-
le establishes that Member States’ protection obligations
can vary in their extent and content with the respective
vulnerability. In that sense, the KlimaSeniorinnen argue
that they, as a most vulnerable group, are certainly entit-
led to protection, which Switzerland has failed to provide.

Intersectionality as a Strategic Tool

Eventually, the KlimaSeniorinnen’s claim of age- and
gender-specific vulnerability follows an intersectional
approach to human rights. The origins of this approach
date back more than 30 years. Back then, US legal scholar
Kimberlé Crenshaw introduced the term intersectionality
from Black women’s activism into academia. In her semi-
nal article, “Demarginalizing the Intersection of Race and
Sex,” Crenshaw deconstructed how legal protection failed
when discriminatory categorizations intersected. Using
the US case De Graffenreid v. General Motors as an examp-
le, Crenshaw revealed how legal practice denied Black wo-
men protection against discrimination in a case of termi-
nations based on a seniority system. Since Black women
were, then, the most recent group to be hired, seniority-
based terminations disproportionally affected Black wo-
men compared to white women and Black men. Back
then, however, due to an one-dimensional approach to
anti-discrimination law, courts ruled that General Motors
did not discriminate based on gender or race as neither
Black men nor white women faced comparable experien-
ces. As a result, those who needed legal protection the
most — Black women - did not receive it. Comparable to
Crenshaw's disclosure of how US anti-discrimination law
was not written for Black women, the KlimaSeniorinnen
ultimately argue that Swiss climate law was not written
for them. Verbatim, Klimaseniorinnen claimed:

“In August 2018, compared with the general
population, older women experienced the most
significant increase in heat-related mortality
when nearly 90% of heat- related deaths (159
of 177) occurred in older women [...] The IPCC
confirms that older adults, women and per-
sons with chronic diseases are populations at
the highest risk of temperature-related morbi-
dity and mortality” (ECtHR, Application No.
53.600/20, Additional Submission, para 4).

Based on this intersectional perspective on gender
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Intersectionality in Climate Litigation

and age-based vulnerability, they claim individual risk
exposure (Art. 25a VwVG) and victim status (Art. 34
ECHR). As part of this strategy, the KlimaSeniorinnen al-
so position themselves, as already mentioned, as a most
vulnerable group:

“If the applicants as a most vulnerable group
were denied victim status, it is questionable
who would then be entitled to this status in
connection with global warming, which clearly
has strong impacts on human rights”.

Thereby, KlimaSeniorinnen, more implicitly, follow a
typical intersectional line of argumentation, already in-
troduced by Crenshaw:

“If their efforts instead began with addressing
the needs and problems of those who are most
disadvantaged and with restructuring and re-
making the world where necessary, then others
who are singularly disadvantaged would also
benefit.”

Eva Brems, Anne-Kathrin Speck, and Nele Schuldt, in
their amicus curiae brief, summarize that

“by paying due attention to the particular vul-
nerability that arises at the intersection of age
and gender, the Court can contribute to the im-
portant work that several supranational hu-
man rights bodies are currently undertaking in
terms of integrating insights on intersectiona-
lity in human rights law”.

It remains to be seen to what extent the Court will take
up this aspect.

Outlook

The case of KlimaSeniorinnen is one of the first gender-
based climate claims. As such, it offers fundamental im-
pulses for the field of human rights and environmental
law, including debates on environmental justice. Now, it
is up to (legal) scholars and practitioners to take up the
KlimaSeniorinnen’s momentum to further explore and
develop these impulses.

From an intersectional perspective, it seems im-
portant to build on the basic observation that formal
equality does not equal substantive equality. Fundamen-
tal and human rights regimes still rely predominantly

on the privileged perspective of a cis male, white, able-
bodied, and heterosexual rights-holder. Hence formal, le-
galist promises of freedom, equality, and dignity are in-
herently and continuously broken promises as many peo-
ple are, for example, indeed not cis, not white, not able-
bodied, or not heterosexual.

Further, from a more abstract position, we must ob-
serve that those who demand rights from other subject
positions, perpetuate — through exercising their ‘imper-
fect’ rights — the very system that sustains their vul-
nerability. Such perpetuation can manifest itself in diffe-
rent ways, such as re-victimization, perpetuation of ex-
clusion, or - just like any perfectly ‘normal‘ claim — con-
cealment of other vulnerabilities. This dynamic involves
various modes, practices, and actors. Like the Swiss Cli-
mate Protection Law, even the claim of KlimaSeniorinnen
itself cannot avoid perpetuating inequalities and invisibi-
lities. On the one hand, much of the human rights regime
— and especially the ECHR - remain state-focused. Of-
ten, such state-focused regimes inevitably conceal global
inequalities in resilience and vulnerability to the clima-
te crisis beyond the state (e.g., in indigenous communi-
ties). From a postcolonial and socio-economic perspec-
tive — compared to the claimants in Maria Khan et al v.
Pakistan —, the applicants in the case of KlimaSeniorin-
nen are rather privileged than vulnerable. After all, they
are Swiss retirees — perhaps, on average, one of the more
comfortable positions to be in.

However, from a legal perspective, such issues of glo-
bal environmental justice are not relevant to the indi-
vidual application of the ECHR. This is where the limits
of strategic litigation become manifest. A similar repro-
duction of vulnerabilities can be observed regarding gen-
der binarity. KlimaSeniorinnen - albeit masterful in le-
gal strategy — rely on data that reproduces a binary per-
spective on gender. Thereby, KlimaSeniorinnen’s argu-
ment excludes trans-, inter-, and non-binary vulnerabi-
lities towards climate change. At the same time, with re-
gard to gender, the KlimaSeniorinnen disrupt dynamics
of re-victimization. They re-claim the position of older
women as a tool of empowerment. They use it to claim
standing and access to justice, thereby rejecting any pas-
sive stereotype.

This intersectional ambiguity is not unique to the ca-
se of KlimaSeniorinnen. Rather, it reflects key issues wi-
th regard to fundamental and human rights. The Klima-
Seniorinnen chose a specific intersectional legal strategy
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and have set the stage. Now, it is up to legal scholars and
practitioners to build on this foundation and further ex-
plore questions of intersectional equality and justice at
the interface of human rights and environmental matters.
Also, and especially, in the face of the climate crisis.
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Again, the Commission and EU Member States are talk-
ing about new sanctions against Russia. The focus, ac-
cording to Commission President Ursula von der Leyen,
should be on tackling sanctions circumvention and loop-
holes. In a scoop, however, it was also uncovered that
the Commission has drawn up a non-paper “on the gen-
eration of resources to support Ukraine from immobilized
Russian assets”. The idea behind this non-paper is to in-
vest the immobilized assets of the Russian Central Bank
in EU Member States’ bonds and bills and use the pro-
ceeds to support the reconstruction of Ukraine. The plan,
as the non-paper indicates, is fraught with a number of
legal and technical issues. These do not only relate to the
question of whether or not such an investment of immo-
bilized assets is compatible with international law and EU
law, but also to the question of who should undertake and
oversee these investments.

Nonetheless, the non-paper strikes a rather positive
note, indicating that such “exceptional measures” are in
line with international law and could be adopted on the
basis of Art 29 TEU. Accordingly, the Council could adopt
a decision providing for the active management of immo-
bilized assets, which could be regarded as a “restrictive
measure of geographic nature in its own right”. Although
the details for the uniform implementation in all Member
States are to be spelled out in a regulation on the basis of
Art 215 para 1 TFEU, the very basis and structure of such
“exceptional measures” would be established within the
domain of the EU’s Common Foreign and Security Policy
(CFSP).

Since the amount of immobilized assets of the Rus-
sian Central Bank in the EU, according to the non-paper,
is suggested to be around some € 200 billion, the pro-
ceeds could be quite substantial: the Commission esti-
mates that if these assets were to be invested in a mix of
short-term bills and bonds from a range of EU Member
States the median return could be around 2,6 % annually.

And indeed, the idea of investing these immobilized as-
sets seems all the more pertinent, as the risk assessments
sets out that these returns come with a “high degree of
statistical confidence”.

That being said, one is well advised to read the rather
rosy assessment of the non-paper with a good dose of
skepticism. As any learned international lawyer will tell
you, the question of whether or not such an “exceptional
measure” is compatible with the international rules on
state immunity is far from clear.

What is, however, less obvious, and indeed not even
discussed in the non-paper are the potential financial and
economic side effects and in this sense again legal impli-
cations for the EU’s monetary policy.

Unconventional monetary policy

While the investment of some € 200 billion in Mem-
ber States’ bonds is intended to generate resources for
Ukraine, the investment of such large amounts over a rel-
atively short period aimed at a specific segment of EU
Member States’ bonds could and most certainly would af-
fect the interest rate structure of these bonds. Very much
like the quantitative easing policy of the ECB the influx
of substantial amounts of money from a price-insensitive
buyer could lead to a crowding-out of private investors
and thereby put a downward pressure on yields.

In the current environment, these effects could be all
the more relevant, as the ECB has reversed course and
since March is pursuing a policy of quantitative tighten-
ing, writing off some € 15 billion of its balance sheet ev-
ery month, while Member States at the same time have
been issuing ever more bonds to cover their rising debt
levels. In combination with the general rise of interest
rates there is thus a looming upward pressure on yields of
Member States’ bonds. The investment of some € 200 bil-
lion immobilized Russian assets, while in principle con-
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ducted as an extraordinary CFSP measure, hence, could
also provide a welcome means for Member States to make
financing their debts more affordable.

In the context of the broader economic implications
of Russia’s war against Ukraine, however, one could also
argue that such an investment could be seen as an in-
strument to counter some of the adverse economic ef-
fects of Russia’s aggression. This would be particularly
true if the investments where to be directed to support
economically weaker Member States, who are hit partic-
ularly hard by the need to finance additional measures to
support their economies. Moreover, such an investment
would also be beneficial for Ukraine as the investment
in higher yielding bonds of economically weaker Mem-
ber States would generate more resources. But even be-
sides such a utilitarian argument, the fact that any CFSP
decision on the investment of Russia’s immobilized as-
sets needs to be taken unanimously leaves ample room
for horse trading, implying that an uneven flow of invest-
ments is more likely than not.

From the perspective of the ECB and the EU’s mon-
etary policy the installation of a large price-insensitive
buyer, though, could create some headache as the down-
ward pressure on Member State’s bond yields would
create additional inflationary impulses, challenging the
ECB’s current policy stance of quantitative tightening and
raising interest rates. If taken at face value and at the
current rate of pace of quantitative tightening the invest-
ment of some € 200 billion could offset the ECB’s opera-
tions for more than a year. Now clearly, if set against the
overall balance sheet of the ECB, standing at some € 8 tril-
lion, the ECB has ample room to counter these effects by
simply running off some more bonds or resort to raising
interest rates further.

Nevertheless, it seems evident that such an excep-
tional sanctions measure in the domain of the CFSP
would give the Council, and for that matter the Member
States, a powerful financial instrument, allowing them to
interfere with the ECB’s monetary policy. And while there
is the obligation of mutual cooperation between the EU’s
institutions (Art 13 para 2 TEU) and to ensure consistency
between the different EU policies (Art 7 TFEU) there is
also Art 40 TEU and the limitation that the “implementa-
tion of the common foreign and security policy shall not
affect the application of the procedures and the extent of
the powers of the institutions laid down by the Treaties
for the exercise of the Union competences referred to in
Articles 3 to 6 of the Treaty on the Functioning of the Eu-
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ropean Union.” And although, Art 40 TEU so far has been
read in a rather restrictive way — meaning that as long as
the substantive objective falls within the CFSP collateral
side effects on and in other policies do not stand in the
way of adopting these measures as CFSP measures - it is
all but self-evident that the same calculus applies here.
The EU’s monetary policy is after all not only an exclu-
sive EU competence but conducted by a fully independent
ECB.

Money makes the world go round

The monetarizing effects of exceptional CFSP measures
therefore do not only come with potential macroeco-
nomic ramifications, but also entail legal implications
that are yet to be fully considered. This caveat, in fact,
seems all the more relevant as these side effects certainly
would not only work one-way. That is to say that in a sce-
nario of a possible unfreezing of said Russian assets and
a consequential abrupt divestment of these assets form
the European bond market, EU Member States would in
all likelihood be faced with rising bond rates and conse-
quently macroeconomic headwinds. This in turn means
that the financial and economic side effects could them-
selves become dominant policy factors, undercutting the
objective of pursuing an effective CFSP.

To counter this risk, one could imagine inserting some
contingency provisions that would allow either the EU
or the Member States to reimburse Russia and in ex-
change take over the stock of invested bonds. And while
this would make sense in economic terms and in terms
of limiting the monetarizing spill-over effects into the
CFSP, this again raises profound legal questions as to
whether such an obligation, amounting to a mutualiza-
tion of Member States’ debt, would be compatible with
the no-bail-out clause of Art 125 TFEU.

The idea to make good use of the vast amounts of im-
mobilized Russian assets that sit idle in European vaults
for the benefit of Ukraine, is laudable and certainly worth-
while considering. The effects of such a policy, however,
could lead to an unprecedented intertwining of the EU’s
Common Foreign and Security Policy with the EU’s mon-
etary policy and the financial interests and stability of EU
Member States. Against this backdrop, any decision to
go down this road should be subject to a more thorough
analysis and discourse about the economic, political and
legal ramifications.
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At the United Nations (UN) press briefing by the Office of
the Spokesperson for the Secretary-General on 27 March
2023, critical and long-overdue questions resurfaced. Wi-
th the Secretary General portrayed as a champion for de-
mocratic values, why has the UN shut the door on Tai-
wan, the most democratic country in Asia? Why are ci-
tizens of Taiwan not even allowed to enter the premi-
ses of the United Nations—Dbe it the headquarters in mid-
town Manhattan, or hundreds of other agencies worldwi-
de? The spokesperson responded by reinterring the “one
China policy” and maintained that only citizens of UN
member states can enter the premises of the UN, which
was soon contradicted by the practice of accepting Koso-
vo passports, as pointed out by the reporters at the press
briefing. Why has Taiwan been excluded from the inter-
national community, in particular the UN system? Is this
legitimate?

Questions as such touch upon the scope and applica-
tion of UN General Assembly Resolution 2758, and the
implications of China’s persistent strategy to inflate and
distort it. In this post, we unfold the reasons for Taiwan’s
long absence in international organizations, and its re-
cent efforts to reengage. We then suggest the direction
in which both the international community and Taiwan
should move to better integrate Taiwan — a society with
a vibrant democracy that upholds universal values — into
international society. Before doing so, it is appropriate to
take a closer look at what UN General Assembly Resoluti-
on 2758 says, how it differs from the PRC’s self-asserted
“one China principle,” and explain how the PRC’s asser-
tion of the “one China principle” is not supported by UN
Resolution 2758.

The Exclusion of Taiwan in International Organizations
and Lack of Diplomatic Relations

This is unsurprising given China’s rise as a global power
and omnipresent influence in the UN system and beyond.
While attending General Assembly debates on 25 Sep-

tember 2022, China’s then Minister of Foreign Affairs,
Wang Yi, stated, according to the press release of the mi-
nistry:

The one-China principle has become a basic
norm in international relations and a gene-
ral consensus of the international community.
Fifty-one years ago, right in this august hall,
the UN General Assembly adopted Resoluti-
on 2758 with an overwhelming majority, which
decided to restore the lawful seat of the Peo-
ple’s Republic of China in the United Nations
and to expel the “representatives” of the Tai-
wan authorities from the place which they had
unlawfully occupied. Once and for all, Resolu-
tion 2758 resolved, politically, legally and pro-
cedurally, the issue of the representation of
the whole of China, including Taiwan, in the
United Nations and international institutions.
It completely blocked any attempt by anyone
or any country to create “two Chinas” or “one
China, one Taiwan.”

Interestingly, Taiwan’s Foreign Minister Joseph Wu,
in response to Honduras’ switching to the PRC during an
interview, declared that Taiwan does not rule out the op-
tion of dual recognition by third countries, that is, the si-
multaneous establishment and maintenance of diploma-
tic relations with both the PRC and Taiwan. Vast chan-
ges in international politics in the past few months have
presented a bewildering case of the absence of Taiwan
from the international community, both in terms of its
systematic exclusion from most international organizati-
ons and its diplomatic relations with major countries.

In our previous post here on Verfassungsblog, we
argue that Taiwan acquired its statehood through self-
determination by virtue of constitutional amendment
and the democratization process commencing in 1990s.
Today, Taiwan possesses an international legal persona-
lity distinct from that of China. One question we left un-

Chien-Huei Wu, Ching-Fu Lin, VerfBlatt 2023, 679.



https://doi.org/10.17176/20230414-190247-0
https://verfassungsblog.de/taiwan-and-the-myth-of-un-general-assembly-resolution-2758/
https://press.un.org/en/2023/db230327.doc.htm
https://press.un.org/en/2023/db230327.doc.htm
https://asia.nikkei.com/Politics/Taiwan-leapfrogs-Japan-and-South-Korea-to-top-Asia-democracy-table
https://www.fmprc.gov.cn/eng/zxxx_662805/202209/t20220927_10772443.html
https://www.taipeitimes.com/News/taiwan/archives/2023/03/28/2003796857
https://www.taipeitimes.com/News/taiwan/archives/2023/03/28/2003796857
https://verfassungsblog.de/is-taiwan-a-state/

answered is why Taiwan is generally excluded from inter-
national community. A quick answer would be that inter-
national political reality is driven by power politics, and in
that realm China has significant and prevalent influence.
Apart from this political dimension, there is a legal aspect
of this exclusion resulting from constant misinterpretati-
on — or more precisely, a calculated strategy of distorti-
on by China — of UN General Assembly Resolution 2758.
The legal dimension and political dimension are intertwi-
ned and intermingled as China has long distorted and in-
flated UN General Assembly Resolution 2758 and argued,
groundlessly, that its asserted “one China principle” de-
rives from this resolution. Let us take a closer look at what
UN General Assembly Resolution 2758 says and why the
PRC’s self-asserted “one China principle” finds no place
therein.

What Does the UN General Assembly Resolution 2758 Say
and Not Say?

On 25 October 1971, the UN General Assembly passed Re-
solution 2758 (XXVI), which basically stated that the PRC
would be the only legitimate government of China reco-
gnized by the UN. Since then, the PRC replaced the Re-
public of China (ROC) as the sole legitimate government
representing China, and took a seat as a permanent mem-
ber of the UN Security Council. In the interest of clarity,
we cite the resolution in full text below:

THE GENERAL ASSEMBLY

Recalling the principles of the Charter of the
United Nations.

Considering the restoration of the lawful rights
of the People’s Republic of China is essenti-
al both for the protection of the Charter of
the United Nations and for the cause that the
United Nations must serve under the Charter.

Recognizing that the representatives of the Go-
vernment of the People’s Republic of China are
the only lawful representatives of China to the
United Nations and that the People’s Republic
of China is one of the five permanent members
of the Security Council.

Decides to restore all its rights to the People's
Republic of China and to recognize the repre-
sentatives of its Government as the only legi-
timate representatives of China to the United
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Nations, and to expel forthwith the representa-
tives of Chiang Kai-shek from the place which
they unlawfully occupy at the United Nations
and in all the organizations related to it.

The Scope and Effect of UN Resolution 2758

Reading this passage, one would find that there is no
mention of Taiwan, nor even of the ROC. Contrary to
what the PRC persistently asserts, this resolution addres-
ses only the representation of China in the UN, that is,
the question of who is entitled to occupy China’s seat in
the UN. It does not, in any sense, touch upon the terri-
torial title of Taiwan. In fact, a recent report published
by the German Marshall Fund authored by Jessica Drun
and Bonnie Glaser, details the historical context in which
UN Resolution 2758 was passed. Competing proposals ad-
dressing the territorial title of Taiwan were advanced du-
ring the deliberation process, but did not obtain sufficient
support. The majority of UN members agreed on the que-
stion of China’s representation, but nothing more than
that.

China has distorted and inflated the scope of this re-
solution in an attempt to invent a legal foundation for its
“one China principle”. In its recent white paper on “The
Taiwan Question and China's Reunification in the New
Era,” the PRC has elaborated on its “one China princi-
ple”, stating there is only one China in the world; Taiwan
is an inalienable part of China; and the PRC is the sole
legitime government representing China.” The white pa-
per further argues that “[t]he UN General Assembly Re-
solution 2758 is a political document encapsulating the
one-China principle whose legal authority leaves no room
for doubt and has been acknowledged worldwide, says the
white paper. The one-China principle represents the uni-
versal consensus of the international community; it is
consistent with the basic norms of international relati-
ons.” This syllogism constitutes the main thrust of the
PRC’s “one China principle”, but the first two elements
are far from clear or settled, in particular the question as
towhether Taiwan is a part of China. As mentioned above,
the UN Resolution 2758 is silent on this point and, as the
historical evidence reveals, UN members were not able to
agree on this point.

The PRC’s assertion that its “one-China principle” has
become a basic norm in international relations, and that
there is a general consensus in the international com-
munity, is again twisting/perverting UN resolution 2758
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and a malign interpretation of various “one-China poli-
cies” maintained by other countries. To begin with, prin-
ciples obviously have different legal force than policies.
China clearly knows this but is trying to conflate the two
and confuse international community. Secondly, “a ba-
sic norm in international relations” (which seems to be
invented by China as it rarely, if ever, appeared in inter-
national relations in the past century), also differs from
what is known in international law as “general princi-
ples of international law,” which has a clear definition and
neat criteria. By using the wording ‘basic norms of inter-
national relations’, the PRC is trying to inject confusion,
importing concepts that have legal binding force and ge-
neral applicability into policies, which are by nature sub-
ject to change. Moreover, in a report published by Car-
negie Foundation, Ian Chong details different one China
policies espoused by countries around the globe and con-
cludes that while 51 countries agree fully on what the PRC
terms “one China principles”. A large number of count-
ries, however, only acknowledge or take note of, or in so-
me cases in a stronger tone, recognize the PRC’s claim
that Taiwan is part of China. By using these terms “ack-
nowledge” “take note of” or “recognize,” these countries
maintain an ambiguous posture on the question of whe-
ther or not they agree with, or are supportive of, the PRC’s
claim that Taiwan is a part of China. In particular, the
United States, while maintaining relations with the PRC
adopted a “one China policy,” that takes no position on
the territorial title of Taiwan’s sovereignty, which in prac-
tical terms, means for the United States, Taiwan’s status
is undetermined.

An Undue Practical Expansion of the UN General Assem-
bly Resolution 2738

In legal terms, UN General Assembly Resolution 2758 ad-
dresses only UN representation of China and does not
touch upon the sovereignty of Taiwan. The PRC, since re-
placing the representative of Chiang Kai-shek and obtai-
ning a permanent seat on the Security Council, has exer-
cised its significant political and economic power to wield
tremendous influence on various aspects of UN systems.
This influence has translated into all sorts of measures
that prevent Taiwan from having a presence, or partici-
pating, in the UN system and elsewhere.

In a letter of rejection to Nauru, a Pacific Island coun-
try which attempted to help deposit Taiwan’s ratification

of the Convention on the Elimination of All Forms of Dis-
crimination against Women, then Secretary-General Ban
Ki-moon explained why he could not accept the instru-
ment by referring to the UN General Assembly Resolution
2758. Ban reportedly said, “In accordance with that reso-
lution, the United Nations considers Taiwan for all purpo-
ses to be an integral part of the People’s Republic of Chi-
na.” This statement soon invited criticism from some UN
members, notably the United States. According to former
US-diplomat John Tkacik, the US in July 2007, presented
a nine-point demarche in the form of a “non-paper” to
the UN Under-Secretary-General for Political Affairs that
restated the position of the United States that it takes no
position on the question of Taiwan’s sovereignty and spe-
cifically rejected the Secretary-General’s statement that
the organization considers, “Taiwan for all purposes to
be an integral part of the PRC.” Moreover, the former US
ambassador to the UN, Zalmay Khalilzad, in a telegram
mentioned that in discussions with the UN Secretary Ge-
neral, “Ban said he realized he had gone too far in his re-
cent public statements, and confirmed that the UN would
no longer use the phrase ‘“Taiwan is a part of China™’. Au-
stralia, Canada, Japan, and New Zealand also consulted
with the Secretary General and received the same com-
mitment that the UN would no longer use that phrase.

Ban’s statement exposes a few critical issues. First,
given that the scope of UN General Assembly Resoluti-
on 2758 by no means addresses Taiwan’s sovereignty, the
UN may not use this as a legal basis to bar Taiwan from
participating in its organizations. Second, who is entitled
to interpret the UN General Assembly resolutions, and if
the UN Secretariat, including its chief, moves beyond the
boundary of administrative affairs, who is in a position to
sanction or correct it?

On a more general level, the treatises of public inter-
national law make clear the lack of legally-binding effect
of General Assembly resolutions. Accordingly to James
Crawford and Ian Brownlie, while General Assembly re-
solutions “may have direct legal effect as an authoritati-
ve interpretation and application of the principles of the
Charter,” they are normally considered as majority vo-
tes of the UN member states that “constitute[] evidence
of the opinions of governments in the widest forum for
the expression of [an] opinion” (emphasis original). Mal-
colm Shaw also stresses that “except for certain internal
matters, such as the budget, the Assembly cannot bind
its members. It is not a legislature in that sense, and its
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resolutions are purely recommendatory.” Of course, each
individual resolution should be read in light of the histo-
rical and political context upon adoption, while also ma-
king reference to the opinions of member states on the
matter. The bottom line is, General Assembly resolutions
are not legally binding, but just the majority opinion of
the UN member states on a specific matter at a given time.

A related issue is the policy currently maintained by
the UN that Taiwanese citizens, namely, those holding
the passports of ROC, are not allowed to enter into the
premise of the UN. Is this policy an undue extension and
misinterpretation of the UN General Assembly Resoluti-
on 2758? Does this exceed the administrative discretion
of the Secretariat? Or does it constitute discrimination as
people holding the passports of Kosovo, which is also not
a UN member, are allowed to enter the UN? Such issues
fall well beyond the scope of this post, but call for a clo-
ser examination through the lens of international public
authority or global administrative law.

Finally, both within the UN system and beyond, Tai-
wan is referred to as “Taiwan, Province of China.” This is
common practice in UN agencies, and even organizations
outside the UN family, notably under the International
Standardization Organization. According to ISO, “[s]ince
Taiwan is not a UN member it does not figure in the UN
bulletin on country names. The printed edition of the pu-
blication Country and region codes for statistical use gi-
ves the name we use in ISO 3166-1. By adhering to UN
sources the ISO 3166/MA stays politically neutral.” Two
more issues surface here. The first relates to the admi-
nistrative discretion of the UN Secretariat. If the UN Ge-
neral Assembly Resolution 2758 does not address the so-
vereignty of Taiwan, is the Secretariat in a position to
use the nomenclature of “Taiwan, province of China?”
Secondly, is the ISO, an organization outside the UN sy-
stem, by any means obliged to adhere to the UN practi-
ces? Again, UN General Assembly resolutions do not have
legally binding power over members states, UN speciali-
zed agencies, not to mention organizations outside the
UN system.

Road Ahead? Drop the Strange Name of “Chinese Taipei”
and Debunk the Myth of UN General Assembly Resolution
2738

Despite the clear scope and effect of the UN General As-
sembly Resolution 2758, China has persistently distorted

Chien-Huei Wu, Ching-Fu Lin

and inflated the resolution to serve its interests for the
unfounded “one China principle.” Due to the misinter-
pretation and undue expansion of this resolution, Taiwan
has been largely excluded from the international commu-
nity, in particular within the UN system. Taiwan, most
frequently, participates in international relations under
the strange name “Chinese Taipei,” which finds it origin
from the participation of both Taiwan and China in the
International Olympic Committee and its relevant acti-
vities. Such nomenclature is followed in Taiwan’s parti-
cipation in the World Trade Organization and Asia Paci-
fic Economic Cooperation as separate customs territories.
The use of “Chinese Taipei” in various fora has the value
of convenience, flexibility, and practicality. Nonetheless,
it places Taiwan’s sovereign character at risk as it appears
that Taiwan does not see itself as a sovereign state in ac-
cepting the name of “Chinese Taipei.” It is thus imperati-
ve for Taiwan to rethink its adherence to this nomencla-
ture.

Looking forward, it is essential for Taiwan to make
clear that it is a sovereign state distinct from China (or a
Chinese state, if translated literally from Mandarin), and
is not represented by the PRC in the UN. President Tsai
Ing-wen’s national day speech in 2021 reaffirmed her ad-
ministration’s commitment that neither the Republic of
China, nor the People's Republic of China, should not be
subordinate to the other. However, this statement that
neither of the two sides of Taiwan Strait is subordinate to
the other does not necessarily lead to defining relations
as “state-to-state” relations, although Tsai administrati-
on regularly reiterates that the ROC (Taiwan) is an inde-
pendent country with sovereignty rested on its national
population of 23 million people. Due attention should al-
so be paid to the reference of Taiwan’s limited alliance to
it. A tricky case in point is the President of Guatemala’s
recent reference of Taiwan as the “only and true China,”
which may fall into the trap of competing for the repre-
sentation of China (the Chinese state). For this reason,
Tsai’s utterance must be clearer, which may help to clear
the doubts raised by James Crawford in his seminal The
Creation of States in International Law.

A sensible move for Taiwan is to continue to apply
for UN membership. Taiwan previously did this under the
administration of Chen Shui-bian, but quickly abando-
ned the effort cognizant of the slim chance of success,
political cost, and the potential of Chinese sanctions.
Nonetheless, the application for UN membership signi-
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fies Taiwan’s sovereign status. Moreover, whereas major sembly Resolution 2758. It is abundantly clear that the
countries are most likely to look on such applications wi- General Assembly Resolution 2758 does not address the
th disfavor, they are possessed with an opportunity, by status of Taiwan whatsoever and China’s asserted “one
virtue of this application, to expose and counter China’s China principle” finds no legal basis there.

distortion and inflation of the resolution and express
their views on the scope and effects of UN General As-
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Gontext IS Open to Interpretation, 100

A Response to Taiwan and the Myth of UN General Assembly Resolution 2758

doi: 10.17176/20230420-204551-0

Taiwan is no longer “The Orphan of Asia’ as depicted in
a 1983 mandarin Chinese pop song that gave expression
to the Taiwanese’ feelings of betrayal and abandonment,
after the US ‘recognize[d] the Government of the People’s
Republic of China [PRC] as the sole legal Government of
China’ in 1979 and withdrew its troops from the island.
Today Taiwan is one of the most discussed geopolitical
hotspots in news outlets, thinktank fora, and even inter-
national conferences. Even so, self-styled as the Republic
of China (Taiwan), it remains straightjacketed by the no-
tion of One China - regardless of whether it is rendered as
the PRC’s ‘One China Principle’ or as the ‘One China Po-
licy’ espoused by, inter alia, the US and the latter’s ‘like-
minded’ diplomatic partners — which the PRC has attri-
buted to the United Nations General Assembly Resolution
No 2758 of 1971 (hereinafter the GA Resolution No 2758
or simply the Resolution). Against this backdrop, Chien-
Huei Wu and Ching-Fu Lin’s recent blogpost on this site
is a timely intervention, raising the question of the Re-
solution’s implications to the legal status of Taiwan and
issues concerning the context of interpretation and the
factor of time in international law.

In this contribution, I aim to take the discussion of
Taiwan’s legal status forward in response to Wu and Lin’s
outright rejection of the Resolution’s bearing on the Tai-
wan question, by drawing attention to the complexity of
the context in which the Resolution was adopted. When
the entirety of that context is taken into account, the ori-
ginal meaning of the Resolution turns out to be less clear
than Wu and Lin contend. Thus, engaging with China in
such a dogfight on the original meaning may not help free
Taiwan of the Resolution’s straightjacket very much. Re-
sponding to their outright rejection of the Resolution’s
bearing on the Taiwan question as the first step towards
Taiwan’s full-fledged legal personality in international
law, I suggest that the problem with the Resolution con-
cerns its continuing applicability rather than its original
meaning — if the latter did exist at all — thereby bringing
up the question of time in interpretation. Without dispu-
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ting the conclusion Wu and Lin have come to, I first ad-
dress the opaqueness of context.

Mapping context: A matter of interpretation

First, I agree with Wu and Lin that the Resolution must
be read and interpreted in context. The trouble is: What
is the context in which to make sense of the GA Resolu-
tion No 27582 What counts in ‘context’ pertaining to the
Taiwan question?

The white elephant in the room for Wu and Lin’s blog-
post is (1) the position on the Taiwan sovereignty questi-
on taken by the ‘lawful’ government of Taiwan when the
Resolution was adopted in 1971, and (2) the fact that the
government that claimed to govern Taiwan as part of Chi-
na from 1945 onwards had sat in the UN until 1971. With
these two questions left out, the contention that Taiwan
was not mentioned in the GA Resolution No 2758 so the
Resolution did not address the Taiwan question at all is
not without question: The relationship between Taiwan
and China could be left out if neither party to the un-
derlying dispute of the Resolution — the Government of
the Republic of China and that of the People’s Republic
of China - had differed on this point.

It is also notable that one alternative proposal to that
which later became the Resolution in 1971 was to give a
separate seat in the General Assembly (GA) to represent
the people in Taiwan (see pp 126-33 for details). Thus,
when read in such context, the meaning and legal impli-
cations of the GA Resolution No 2758 to the legal status
of Taiwan would be not as clear as its terse text suggests
or as Wu and Lin contend.

Taking time seriously: The lapse of applicability

Second and related to the first point is the question of
time in analysis. What the GA Resolution No 2758 meant
—when read in the entirety of the context as noted above
— is one thing; whether the legal implication, if any, of the
Resolution to the legal status of Taiwan, continues to sub-
sist is another. Specifically, Wu and Lin’s argument seems
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to suggest that the Resolution has meant what it should
be interpreted today (or what it should have been since
the 1990s when Taiwan began its transformation from a
Chinese unification-oriented autocracy into an island de-
mocracy), conflating its original meaning as read in the
entirety of the context in 1971 and its (in)applicability by
drawing an analogy to the treaty-law doctrine of clausu-
la rebus sic stantibus — such as the alleged discontinui-
ty between the Republic of China (ROC) that had sat in
the United Nations until 1971 and the present ROC (Tai-
wan), Taiwan’s democratization, changing state practices
of third parties, etc.

I hasten to add that I am not suggesting that the ori-
ginal meaning of the Resolution is what the PRC has at-
tributed to it. Rather, my point is that its true meaning
is never abundantly clear when read in the complexity
of the 1970s geopolitical environment — which Wu and
Lin call ‘context’. Leaving the then ROC’s position and
other alternative proposals in the GA unaccounted for,
I am afraid, weakens analysis, although the overall con-
clusion may turn out to be the same. Also, to deflate the
text-based seemingly true meaning the PRC has distor-
tedly attributed to the Resolution by virtue of Taiwan’s
alleged statehood will not fly as it would be off-the-wall
to contend that the Resolution did not affect Taiwan - or
rather the ROC (Taiwan) — since the ROC (Taiwan) had
been a separate State independent of the ROC that stood
for the State of China.

In a nutshell, when taking the elapse of time into ac-
count, to continue to apply the GA Resolution No 2758
— regardless of its original meaning — to the governance
of the relationship across the Taiwan Strait becomes pro-
blematic.

Sleepwalking into non-statenood? The limits of interna-
tional support for Taiwan

Third, I also agree with Wu and Lin that Taiwan should re-
sume its application for formal membership in the UN and
other International Organizations (I0s) instead of conti-
nuing its current practice in international relations. The
reason is more than policy calculation, though. It rather
has to do with why Taiwan should not see no limits to its
acceptance of international support granted.

Despite international support for Taiwan’s indepen-

dent participation in international relations, it also draws
a line on Taiwan asserting full legal personality. Failing
to recognize such limits, Taiwan would continue its cur-
rent practice in international relations at its own peril
- by seeking meaningful participation in the UN system
without pursuing full membership. The TAIPEI Act, one
of the numerous statutes passed by the US Congress and
welcomed by the Taiwan government and embraced by
the Taiwanese, illustrates this point.

Among other things, the TAIPEI Act provides that
the US policy should be ‘to advocate, as appropriate, (A)
for Taiwan’s membership in all international organizati-
ons in which statehood is not a requirement and in which
the United States is also a participant; and (B) for Taiwan
to be granted observer status in other appropriate inter-
national organizations’ (Section 4 (1), emphasis added).
Continuing to seek ‘meaningful participation’ in the UN
and its affiliated IOs short of membership (for examp-
le participation in the annual World Health A Assembly
(WHA) as observer), Taiwan would be seen as acquiescing
toits ineligibility for states-only IOs (including the UN) as
alluded to in the legal instruments of its de facto security
guarantor — the US — which has been effectively followed
by other parties — further weakening its ostensible claim
to statehood. Continuing to subscribe to the increasing
and ‘pragmatic’ solution to Taiwan’s participation in IOs
as illustrated by the TAIPEI Act, Taiwan may be sleepwal-
king further away from its claimed statehood.

Gonclusion

To make a law-based case for Taiwan in the face of China’s
aggressive policy in the Taiwan Strait, more heed should
have been paid to the changing complexity of the geo-
political environment engulfing the Taiwan Strait since
the 1970s and the continuing applicability of the Reso-
lution beyond engaging with the fight over the latter’s
true meaning. By bringing up the issues above, I wish to
contribute to further exploration of issues concerning the
legal status of Taiwan, including the continuing influence
of the GA Resolution No 2758 on the relations across the
Taiwan Strait, in light of China’s increasingly assertive
position towards Taiwan and the continuing growth of a
distinct identity among the people inhabiting Taiwan.
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Golombia, a Besieged Democracy with @%@
[New) Oligarchic Tendencies? ~

doi: 10.17176/20230413-070200-0

On 20 March, Colombia’s newly formed government sus-
pended the cease fire it had only recently concluded with
the Clan de Golfo, one of the country’s most powerful, re-
maining armed non-state actor (ANSA). The announce-
ment followed repeated attacks against civilians in the
country’s North-West ascribed to the group. Not even ten
days later, the largest remaining guerrilla group, the ELN
(also engaged in the government’s Total Peace initiative),
killed nine soldiers in an attack in the frontier region wi-
th Venezuela. All this is indicative of the continued role
violence plays in Colombia’s otherwise vibrant democra-
cy, even after the conclusion of peace processes with Co-
lombia’s most influential ANSAs - the FARC guerrilla and
AUC paramilitaries. While peace with those groups may
have led to the end of the counter-insurgency war that has
ravaged the country for some 30 years, the rise of the Clan
de Golfo, the strengthening of the ELN, and the consoli-
dation of other post-FARC groups in their stead signals
the beginning of a new cycle of violence. This blogpost
details what distinguishes these post-FARC and post-AUC
ANSAs from their predecessors and how their emergence
threatens to ensure that Colombia remains a besieged de-
mocracy, despite all the progress it has made.

A New Guard of Armed Non-State Actors

Clientelistic warfare in the insurgency and counterinsur-
gency war ravaged Colombia between the late 1970s and
late 2000s. In particular after Pablo Escobar’s death and
the dismantling of the cartels, non-state armed groups on
the left and right not only started to dominate the drug
trade, they also managed governance relations in those
areas they controlled, including quotidian affairs of civi-
lians in those areas (anything from theft to marital pro-
blems). Importantly, they often also co-opted local po-
litical offices by either preventing candidates from run-
ning or making sure that their chosen candidates would
receive the necessary votes through vote buying or coer-
cion. In that context, it is important to remember that Co-
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lombia has always been an outlier case in South America:
while Chile, Brazil, Argentina (to name only three) have
seen brutal dictators come and go, Colombia has not ma-
de any experiences with authoritarianism. On the contra-
ry, since the new constitution in 1991, Colombia has been
an exemplary democratic country with a profoundly libe-
ral constitutional regime. Yet, organized violence persists
and continues to threaten the health of its democracy.

While the end of the FARC-EP has arguably ended this
type of counter-insurgency war — after all, atrocities as-
sociated with that phase of the conflict, such as kidnap-
pings and massacres, have diminished substantially — a
new cycle in Colombia’s conflict might be about to be-
gin. The eruption of violence since the implementation
of the Havana Accord (2017) in those areas that have of-
ten experienced the brunt of the war in the past - e.g.
Narino, the frontier departamentos with Venezuela, the
Caribbean North — eerily affirms these fears. In particu-
lar, systematic, targeted killings at the local level have re-
emerged, thwarting the blossoming of democratic practi-
ces. While this has been a long-standing problem in Co-
lombia, this new wave of violence is perpetrated by a new
set of ANSAs that only formed after Colombia’s successful
peace processes with the FARC-EP and the AUC. Drawing
on their predecessors’ know-how of using armed violence
and repression to establish territorial control, they have
resumed the harassment of local populations when they
attempt to cast their votes, and kill those that exercise
their rights to assembly and freedom of speech. Their vic-
tims are systematically chosen, with civil society orga-
nizations seeking to democratize those areas after peace
with the FARC often paying the highest price.

Even though these new, post-demobilisation groups
draw most of their soldiers from the rank-and-file of the
former FARC and AUC, they have more in common with
each other than with their respective predecessor group.
In particular, they are much more criminalized and less
political than their predecessor groups. Their current po-
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Colombia, a Besieged Democracy with (New) Oligarchic Tendencies?

litical pamphlets are not much more than shambolic rei-
terations of incoherent political vocabulary, and certain-
ly miss the political pathos of the founding documents of
the FARC, or even the AUC. At the same time, however,
since they are populated by the same people who were
part of AUC or FARC structures, they are correspondin-
gly well-versed in the exercise of localized political power
backed by the iron sword of coercion. In other words, they
combine criminal entrepreneurship with the know-how
of building localized governance structures. More often
than not, these serve the purpose of territorial control: a
political practice if there ever was one.

The emergence of these new actors, collectively mark-
ed by their less political and more criminal character, may
have been an unavoidable result of Colombia’s peace pro-
cess with the FARC and AUC. The successful conclusion
of such processes have been proven to uproot patterns of
non-state armed actor behaviour, yet they also appear to
have a convergency effect: ANSAs, over time, become mo-
re similar. To be sure, each process evolved very different-
ly: the FARC-EP kept discipline — and even the local pax
FARC - intact up until the implementation phase, while
AUC paramilitary structures imploded immediately on-
ce secret negotiations with the government commenced
(one Castano brother at the helm of the organization, Vi-
cente, even ordered the assassination of his brother, and
co-founder of the AUC, Carlos Castano). However, when
peace policies were being implemented, the atomization
of those groups became complete, and the behaviour in-
creasingly similar: they harass local civil society actors,
assassinate those that they cannot intimidate, and, abo-
ve all, control the local drug production and trafficking.

New Actors, 01d Problems?

A further threat to Colombia’s otherwise vibrant demo-
cracy is continued co-optation of often sub-national, re-
presentative institutions by non-state armed actors, who
thereby extend their tentacles into the conduct of legi-
timate, democratic politics. The newspaper El Colombia-
no has published a long list of officials that have been on
the pay list of the Clan de Golfo in recent years. It is dif-
ficult to predict what impact the aforementioned chan-
ges in the post-FARC/AUC security landscape will have on
the country’s democratic institutions. However, the pa-
rapolitica scandal of 2007-2010 has shown that shifts in
local violence systems in Colombia have upstream insti-

tutional effects, because those illegal armed actors orga-
nize the votes for democratically elected politicians. In
the past, paramilitaries had spun networks with regional
politicians (mayors and Members of Congress) for poli-
tical coverage (hence the name parapolitica). When they
demobilized, these relations became public. As a result,
several Members of Congress went to jail, and the Presi-
dent at the time, Alvaro Uribe, spent a lot of political ca-
pital in smear campaigns (and more) against judges from
the Supreme Court that were investigating members from
his coalition (and family) in Congress.

The continuous assassinations of Communal Council
(JAC) members since the start of the implementation of
the Havana Accord suggests that there may already be
new systemic effects unfolding, though these are difficult
to identify at this early stage. In the past, such violent
practices sprung up from “local demand” that took the
form of specific political and business elites who solici-
ted the “help” of ANSAs to violently “mobilize voters” for
their own political gain. It is one of the reasons that po-
litical violence, in particular counterinsurgency violence
during that period, cannot easily be explained with one
argument: local (social, economic, and political) conditi-
ons matter, and they differ depending on region. These
patronage networks persist to this day, with lethal conse-
quences for civil society leaders who continue to be ass-
assinated in peripheral areas of the country.

Colombia’s past has made the ramifications of these
violence generating political pacts between political and
economic elites and illicit armed actors clear. Their per-
sistence within the political system is arguably why the
country, despite its extraordinary political progress since
the adoption of the 1991 Constitution, remains a besieged
democracy. Thus, Colombia now has a very liberal con-
stitutional regime with courts capable of protecting the
integrity of the constitutional order, increasingly diver-
se and viable electoral options, and a vibrant civil socie-
ty that affects real change. Nonetheless, it has remained
incapable of combating oligarchic tendencies that under-
mine democratic rights within specific territorial pockets.
It is here where democratic politics remain most threa-
tened, and as long as ANSA’s continue to play a role in
its local and national politics, this pattern is unlikely to
change, and Colombia’s democracy will remain besieged.
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Whispers of Change (Vol. 1)

Mexico’s Ongoing Debate on the Unconstitutionality of Constitutional Amendments

Intensifies
doi: 10.17176/20230418-204502-0

Mexico’s prolonged refusal to eliminate mandatory pre-
ventive detention from its legal system has slowly but ste-
adily contributed to the rising tension between the Me-
xican Supreme Court, the Mexican State, and the Inter-
American Court of Human Rights. Following both Courts’
recent decisions on the case of Garcia Rodriguez y Alpizar
Ortiz v. México (both have recently decided cases concer-
ning virtually the same set of facts with notoriously va-
rying outcomes), the discussion heats as it now relates to
one of the most relevant inquiries of modern constitutio-
nal study: judicial review of constitutional provisions and
amendments.

As we previously referred, there has been a recent and
intense debate on the power of Mexico’s Supreme Court
to scrutinize the constitutionality of constitutional pro-
visions and amendments, and more specifically, when as-
certaining their coherence not only vis-a-vis the Consti-
tution but also with the international human rights sy-
stem — and chiefly, with the American Convention on
Human Rights, that since a momentous constitutional
amendment on human rights in 2011, elevated them on-
to a constitutional level. However, the Court ultimately
decided against such stance.!

While the Mexican Supreme Court dividedly shied
away from affirming its power to perform a judicial review
of constitutional provisions and amendments, the Inter-
American Court of Human Rights has sentenced Mexi-
co to revise its Constitution and demanded the judicial
branch to align its decisions to the Inter-American Sy-
stem of Human Rights. The ball is now on the side of the
Mexican Supreme Court.

The Basic Structure Doctrine, the Constitutionality
Block and constitutional change

It is difficult to address contemporary constitutional ch-
ange without assessing the impact of a consequential de-
cision of India’s Supreme Court in 19732 that created
what has come to be known as the Basic Structure Doctri-
ned.Ina nutshell, the theory’s main premise refers to a
core, fundamental framework of the constitution compri-
sed of distinctive features and principles that altogether
define its identity, and therefore, imply what has been de-
scribed as implicit unamendability.4

The Basic Structure Doctrine has become a deeply in-
fluential blueprint in piloting processes of constitutional
change over the last decades and is one of the central
inquiries to ascertain the scope of constitutional courts
when scrutinizing the consistency (coherence) of consti-
tutional provisions and amendments with its basic struc-
ture.

In that sense, it is almost intuitive to have the urge
to compare the notions set forth by the Indian Supreme
Court vis d vis the Mexican Supreme Court’s concept of
“constitutionality block” which, seems to be heading to a
defining moment.

The Mexican Supreme Court decision of 2011 which
introduced the “constitutionality block”, constitutes a
hierarchical upgrade that implies the possibility that any
decision from the Inter-American Court of Human Rights
that may expand the protection of human rights even
in collision with other constitutional provisions, should
prevail and therefore, be duly implemented by Mexican
Courts and law enforcement agencies, including the re-
medial adaptation of domestic provisions — at all levels

I The Mexican Supreme Court’s decision was not unanimous as four of the eleven justices took a progressive stance looking to

unenforce Article 19 of the Constitution.
2 Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461.

3 Yaniv Roznai, Unconstitutional Constitutional Amendments. The Limits of Amendment Powers, New York, Oxford University Press,

at 42-70.
414, at 44.
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— to the American Convention. This was the theory. In
practice, recent events demonstrate an interesting inter-
play to make this effective:

In the case Tzompaxtle Tecpile v. México regarding
the application of mandatory preventive detention — de-
cided just last November — the Inter-American Court li-
mited its decision to declare the inconsistency of manda-
tory preventive detention with the American Convention
and ordered the State in broad general terms to imple-
ment all necessary measures to adapt its national legisla-
tion not only to the Convention but to the standards set
forth by this decision and the rest of the applicable juris-
prudence of the Court,

“217. [With] regard to the figure of preventive
detention, this Court orders the State, as it has
done in other cases, to adapt its legal system
so that it is compatible with the American Con-
vention.”

An apparent unnoticeable detail with trascendent im-
plications for the internalization of this decision in Me-
xico is that in the Tzompaxtle Tecpile case, the Inter-
American Court purposively declined to make an explicit
declaration on the incompatibility of Article 19 of Mexi-
co’s Constitution with the Convention, and therefore, al-
so abstained to order specific changes at a constitutional
level to comply with the obligation of adopting all neces-
sary measures at the domestic level to make the contents
of the Convention effective.

With this decision as background, last April 12, the
Inter-American Court issued its decision for a very simi-
lar case — Garcia Rodriguez y Alpizar Ortiz v. México, al-
so pertaining to the practice of mandatory preventive de-
tention and its corresponding violations to Articles 7 and
8 of the American Convention. The crux of the matter, in
this case, was to determine whether the Inter-American
Court would not only rule against the legality of manda-
tory preventive detention — as it did in the Tzompaxtle
case, but also if it would order the implementation of a
series of normative changes, especially at a constitutio-
nal level, to make it consistent with the Inter-American
system.

In this decision, the Inter-American Court took quite a
different direction than in Tzompaxtle: As expected, the
Court found Mexico responsible for the violation of the
rights to personal liberty, to a fair trial and presumption
of innocence, to personal integrity, and judicial protec-

tion, all enshrined in the American Convention on Hu-
man Rights, by the application of mandatory preventive
detention.

In an unprecedented decision for Mexico, the Court
ordered for the first time to amend its Constitution to har-
monize mandatory preventive detention with the Inter-
American standards of protection,

“301. [With] regard to the figure of mandato-
ry/automatic preventive detention, this Court
orders the State, as it has done in other cases,
to adapt its legal system, including its con-
stitutional provisions, so that it is compatible
with the American Convention. For such pur-
poses, the State must take into consideration
what is indicated in paragraphs 154 to 163,
and 184 of this Judgment, which establishes
the requirements that measures of this nature
must meet in order for them to be compatible
with said treaty.”

In contrast to its decision in Tzompaxtle Tecpile, the
Inter-American Court declared in unequivocal terms that
the constitutional provisions regulating mandatory pre-
ventive detention were unconventional, and therefore,
should be corrected to adapt the Constitution to the Con-
vention.

This shouldn’t be a problem from a monist perspective
(that considers domestic and international law as parts of
the same legal system) based upon the momentous con-
stitutional amendment of 2011 on human rights that in-
troduced the so-called “constitutional block”.

However, there is still a strong reluctance among so-
me members of Mexico’s Supreme Court and of the other
branches of government to acknowledge the paramount
implications of that amendment and the creation since
then of an integral system of domestic and international
authoritative sources for the protection of human rights
that are equally binding and constitute higher law.

The new paradigm of constitutionality pertaining to
the protection of human rights inaugurated in 2011
should have sufficed - in our view — for Mexico’s Supreme
Court to test the compatibility of any constitutional pro-
vision with the American Convention. However, the Court
has been reluctant to do such scrutiny on the grounds of
the familiar formalist argument that since it is a constitu-
ted power, it is out of its limits to change the terms estab-
lished by the constituent power. In simple terms, for the
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Mexican Court, the Constitution establishes the frame-
work through which the rest of the legal system is eva-
luated (scrutinized), but the Constitution itself is not an
object of evaluation (scrutiny).

With this argument, the Court has also refused to
establish hierarchies within the constitutional text. Alt-
hough there are mechanisms to judicially review legal
amendments, constitutional provisions cannot be con-
trasted with each other, even if they are contradictory.

Moreover, in a landmark case (Contradiccion de Te-
sis 293/2011), the Court ruled that if a clash arises bet-
ween rights guaranteed in the ACHR and a restriction on
human rights envisaged in the constitutional text, the
Constitution must prevail every time. This ruling dyna-
mites the entire “constitutional block” logic and allowed
the Court to uphold restrictions on human rights, such as
mandatory preventive detention, simply because they are
enshrined in the Constitution.

In a broad outline the prevailing domestic jurispru-
dence suggests that once a restriction becomes embedded
in the constitutional text, the Supreme Court cannot eva-
luate its compatibility with the rest of the constitutional
provisions nor contrast it with the American Convention
on Human Rights.

An unprecedented decision inaugurating a new episode
in Mexican constitutionalism

The Inter-American Court directly confronted this con-
stitutional line of interpretation in Garcia Rodriguez and
Alpizar Ortiz, arguing that its reasoning prevents indi-
viduals from effectively challenging human rights rest-

Jaime Olaiz-Gonzalez, Daniel Torres-Checa, Sebastidn Inchdustegui

rictions inserted in the constitutional text, such as man-
datory preventive detention. This statement is transcen-
dental. The Court is not only addressing a problem of con-
stitutional design dissonant with the ACHR, but it is also
assessing a problem of constitutional interpretation that
underlies domestic jurisprudence.

The unprecedented decision aims at utterly changing
the attitudes of the Supreme Court, Congress, and other
relevant actors towards the constitutional block: It re-
affirms that the Constitution, the American Convention,
and all other treaties on international human rights com-
prise a multi-source and multi-text system that should
be internally coherent, consistent, compatible, and har-
monic. To do so, the role of national courts turns instru-
mental. Harmonizing the content of the Constitution wi-
th the Inter-American system of human rights protection
is not only the task of the political bodies, but the Judi-
ciary must also assume an active and leading role in inva-
lidating constitutional amendments that contradict the
fundamental features of the “constitutional block”.

What the Inter-American Court just did in the case of
Mexico was to entrench the notion that even constitutio-
nal norms are subject to scrutiny and — if needed — to ad-
aptation in case they are contrary to the system compri-
sed in the constitutional block, and ultimately with what
conforms the core of the Constitution as a system.

In our view, this consequential decision inaugurates
a new episode in Mexico’s long quest to discover the ba-
sic structure of its Constitution. And it has been shown
that when protecting human rights, not only our Supre-
me Court, but the Inter-American Court have a say.
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Judicial Backlash Against the Rights of

Nature in Ecuador

The Constitutional Precedent of Los Cedros Disputed
doi: 10.17176/20230427-204506-0

In 2008, Ecuador surprised the world by recognizing natu-
re’s own rights in its constitution. The surprise was even
bigger when Ecuador unlike other countries began to ac-
tually apply and enforce the Rights of Nature, particular-
ly through constitutional jurisprudence since 2019.! The
constitutional statements in favor of forests and mon-
keys in Los Cedros and Mona Estrellita have already be-
en discussed on this blog (here and here). We show that
the strong constitutional precedents, while casting much
appreciated light on some legal uncertainties about the
novel set of rights, are also met with defiance. Backlas-
hing tendencies are not restricted to the private sector
and the government, but are articulated within the judi-
ciary itself. And - as a reflection of both the fragility of
the concept of the Rights of Nature and Ecuador’s strugg-
le to re-interpret economic development — they are gai-
ning traction. The aim of this article is to illustrate the
unfolding struggle for the epistemic and interpretative
prerogative about the Rights of Nature or - to use Ihe-
ring’s term — the Kampf ums Recht? within the Ecuado-
rian judiciary vis-a-vis the Constitutional Court’s push
for the Rights of Nature. Therefore, we picked the ap-
peal judgment in the case of Fierro Urco® which chal-
lenges the constitutional precedent of Los Cedros by mis-
conceptualizing and delegitimizing the constitutional ju-
risprudence.

Background and Proceeding

The appeal judgment concerns the unconstitutionality of
environmental and water licenses issued by the former
Ecuadorian Ministry of Environment and the former Se-

cretary of Water to three Canadian corporations to enable
industrial mining activities in the zone of the Cordillera
de Fierro Urco (Fierro Urco). Nicknamed “Hydric Star of
Southern Ecuador”, Fierro Urco - according to the plain-
tiffs (p. 2 f.) — is a vital, yet fragile pdramo ecosystem of
the Andean Highlands: habitat to many endemic speci-
es in danger of extinction, the basin of various rivers and
source of subterranean watersheds. Fierro Urco secures
50 % of the water supply for around 275 000 inhabitants
of the surrounding provinces of Loja, El Oro and Zamora
Chinchipe.4

The mining companies have been carrying out explo-
ratory activities since 2017, putting at peril — according to
the plaintiffs (p. 3) — water supply, food security and so-
cial and cultural cohesion in Fierro Urco. In March 2022,
an initiative of rural residents of the affected region filed
a protective measure application in favor of Fierro Urco
which was turned down in the first instance. In Decem-
ber 2022, the initiative appealed against the decision at
the Provincial Court of Loja — without success. In January
2023, it presented the case at the Constitutional Court.

Paramos are no forests and hence, not holders of Rights
of Nature?

The Provincial Court denied constitutional protection to
the Cordillera of Fierro Urco, inter alia, by a too simp-
le equation: the ecosystem of Fierro Urco, a pdramo, is
substantially different from the one of Los Cedros, a fo-
rest, and thus, the legal standard of Los Cedros cannot
be transferred (p. 41, 43). This reasoning unveils a mis-
reading of the Constitutional Court’s approach to Rights

1See, i.a.: Los Cedros, Mona Estrellita, Los Manglares, Rio Aquepi, Rio Monjas.

2With his famous lecture ,,Der Kampf ums Recht“ of 1873, Rudolf von Ihering was one of the first to address phenomena like
struggles of the individual for her subjective rights — for our context, to be transferred to a collective’s struggle for the Rights of
Nature — at the court room or the ideologic charge of the sense of justice and their implications for the realization of rights.
3Corte Provincial de Justicia de Loja, 19.12.2022, Judgement No. 11333-2022-00183, see here.

41n March 2023, Ecuadorian National Assembly adopted a resolution that urges the Government to declare Fierro Urco a water

protection area.
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of Nature: Titularity of Rights of Nature is provided by
constitutional law and does not constitutively depend on
Courts’ decisions and, a fortiori, not on a positive con-
stitutional precedent, as clarified in Rio Aquepi (par. 51).
To fully comprehend the titularity in the concrete case,
the Provincial Court would have had to engage with the
particularities of the ecosystem of Fierro Urco. Instead,
the Provincial Court — refusing to make an analogy to Los
Cedros - oversimplifies the Rights of Nature and uncon-
stitutionally denies protection to the ecosystem of Fierro
Urco (p. 42).

Delegitimizing the precautionary approach to Rights of
Nature

A particularly interesting and novel feature of the
judgment of the Constitutional Court in Los Cedros is its
application of the precautionary principle to the Rights
of Nature. The reporting judge Agustin Grijalva Jiménez
argues that, because of the lack of valid scientific infor-
mation on the environmental impacts of the concrete mi-
ning projects in the protected forestal area of Los Cedros,
the precautionary principle must be applied (par. 130 ff.,
227 f.; 252). In Los Cedros, the precautionary approach
to both Rights of Nature and human rights to a healt-
hy environment and water, in connection with the rule
of in dubio pro natura, culminated in the prohibition of
mining activities in the hydrologically important, highly
biodiverse and fragile area of Los Cedros (par. 116ff; 219ff;
246ff; 348).

The precautionary principle in Los Cedros thus works
as an antagonist to tendencies to implement economic
projects — despite of scientific uncertainty about the con-
crete effects of potentially very harmful actions.

Just like in Los Cedros, in Fierro Urco neither the sta-
te nor the company representatives could present suffici-
ently concrete environmental data on detrimental effects
of mining in Fierro Urco on Rights of Nature or human
rights (see p. 14). Both refer to the conducted environ-
mental studies and environmental management plans as
if their mere existence could waive the state’s responsi-
bility (p. 7 f.; 10 f; 12 f.). Yet, in Fierro Urco, the Provin-
cial Court dismissed the precautionary principle, arguing
that Los Cedros, as far as the precautionary principle is
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concerned, does not have binding effect (p. 40). As the
application of the precautionary principle in Los Cedros
caused considerable controversy among the deciding jud-
ges — evidenced by four concurring and two dissenting vo-
tes — no binding precedent could evolve on this matter.
This formalistic reasoning, however, is based on a misin-
terpretation of both the dissenting and concurring votes
and a clarifying statement of the Constitutional Court. In
the latter, upon request of the Attorney General and the
national mining company ENAMI EP, the Constitutional
Court indeed agreed that, in principle, both dissenting
and concurring votes must be taken into account when
assessing the extent of a judgment’s binding effect as Art.
436.6 of the Constitution, Art. 190 of the Law on Jurisdic-
tional Guarantees and Constitutional Control (LOG]CC)5
and Art. 37, 38 of the Rules on Reasoning in Constitu-
tional Court Proceedings (CRSPCCC)6 evidence (par. 29 f.
of the Clarifying Statement). But: The source of conflict
among the judges was not whether the principle of pre-
caution is at all applicable to the Rights of Nature - the
Constitution gives little leeway to negate this question
(Art. 73 of the Constitution) —, but whether to apply the
principle of precaution in the concrete case (par. 32) and
more specifically, which threshold of scientific certainty
is required. The Provincial Court in Fierro Urco, however,
refused to assume the task of evaluating all the available
evidence which would have allowed for reasoned conclu-
sions on the level of scientific certainty and hence, the
application of the precautionary principle (p. 42).

Instead of entering into a dialogue with the Consti-
tutional Court to further develop the Rights of Nature,
especially the delimitation of the preventive and precau-
tionary principle, it refuses debate with an argumentative
maneuver. Its delegitimizing momentum becomes parti-
cularly evident when read in the context of criticism on
the activist role of the Constitutional Court: Implemen-
tation of the Rights of Nature, as implied by the Provincial
Court, is not only outrunning democratic institutions and
separation of powers, but even within the judiciary, it is
enforced against the majoritarian vote.

5Ley Orgdnica de Garantias Jurisdiccionales y Control Constitucional, Suplemento del Registro Oficial 52 (2009).

6Reglamento de Sustanciacion de Procesos de Competencia de la Corte Constitucional, Suplemento del Registro Oficial 613 (2015;

last amended in 2021).
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Judicial Backlash Against the Rights of Nature in Ecuador

Procedural Law trumps constitutional guarantees?

Having dismissed the precautionary approach, the Pro-
vincial Court continues to apply the preventive principle
(p. 41) arguing that its requirements have been met by
carrying out water and environmental licensing procedu-
res (p. 41, 42).

The Constitutional Court, in contrary, emphasized
that an issued permit can and must be subjected to sub-
stantive control as, in itself, a permit cannot be proof en-
ough that the Rights of Nature have not been infringed
(par. 140).7 This is a key feature of the constitutionally an-
chored Rights of Nature as opposed to statutory environ-
mental law. By denying any judicial scrutiny and relying
on a legality presumption (“Bestandskraft”) regarding the
permit, the Provincial Court falls back to the procedural
standards of environmental law and lays bare anachronist
tendencies.

Legal and factual strugales for Rights of Nature

The appeal judgment of the Provincial Court of Loja high-
lights that the Ecuadorian judiciary has not yet come to
ease with the application of the novel set of rights. While
we are aware that a single judgment is no indicator of the
general status quo, it exemplifies backlashing tendencies
present in the Ecuadorian judiciary. We acknowledge that
one reason behind this is resources: The thresholds and
analyses of the Constitutional Court crucially depend on
scientific data which, for technical or financial reasons,
are not available to courts of lower instance.

But: Backlash in jurisprudence must also be conside-

red in the context of harshening conditions for human,
collective and environmental rights defenders in Ecua-
dor. Organized resistance of civil society against extra-
ctivist projects has a long history, and, as in the struggle
for the protection of Fierro Urco, it is co-orchestrated by
both the indigenous and rural population. Mass protests
continue to erupt across the country. The mining corpo-
rations respond with carrots (work and improved infras-
tructure and public spaces) and sticks (intimidation and
humiliation), the State with criminal prosecutions; pro-
cesses against 268 defenders have only recently been am-
nestied by Ecuadorian National Assembly.

These struggles are increasingly finding their way into
the court room and Fierro Urco is a case in point that the
progressive interpretation of the Rights of Nature of the
Constitutional Court of Ecuador is not self-propelling.
The mix of reluctance of lower instance courts to enga-
ge with the Rights of Nature and the abundance of open
doctrinal questions regarding the Rights of Nature can
undermine the practical effectiveness of the Rights of
Nature. With Fierro Urco, the Constitutional Court has
a chance to clarify the precautionary approach to the
Rights of Nature and to strengthen the legal fortress
against looming backlashes. It will now be highly inte-
resting to observe how it will rule on Rights of Nature
in its new composition - will it continue its tradition of a
progressive, even activist, constitutional jurisprudence in
favor of nature? As the Ecuadorian environmental lawy-
er Hugo Echeverria rightly pointed out: “La pelea reci¢n
comienza.”® The war has just begun.

71t is true that this approach curtails the legitimate expectations of the mining corporations in the issued permits. But, as
the Constitutional Court found rightfully in the Chevron case, the Constitution does not provide for the protection of acquired
rights to violate Rights of Nature, see Gutmann, Andreas, Der Nebelwald als Rechtssubjekt — Das Urteil des ecuadorianischen

Verfassungsgerichts im Fall Los Cedros, KJ 2022, 36.

8Hugo Echeverria, Interview by Lena Kéhn, 10.06.2022, 48 min. 51 sec.
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With the general elections scheduled for early next year
and several crucial state elections lined up for later this
year, the ruling party’s onslaught on their opposition
continues in India. The Bharatiya Janata Party (“BJP”) go-
vernment has left no channel of state power unused in its
crusade against opposition parties. It has neutralized Par-
liament by restricting the opposition parties from raising
politically inconvenient issues and debating on bills; de-
ployed federal investigating agencies against opposition
politicians; subsidized favorable media coverage by offe-
ring lucrative advertisement revenue to select media hou-
ses; and enticed prominent legislators with money and
cabinet positions to shift their allegiance in favor of the
BJP to cause the fall of several opposition state govern-
ments. The government knows how to use the law and
state power as tools for self-enriching goals and does not
shy away from doing it at full-scale. Sadly, these matters
remain non-issues during elections for several reasons,
lending the BJP a free pass to pursue what scholars have
termed autocratic legalism.

The disqualification of Rahul Gandhi - one of the
most prominent leaders of the opposition from the In-
dia National Congress (“INC”) - is another episode of the
degeneration of democracy in India. He has recently con-
cluded a five-month-long padayatra across India, trave-
ling around 4,000 kilometers on foot, and has constantly
been questioning the government in his press conferen-
ces and public rallies.

But it would be a mistake to read Gandhi’s disqua-
lification as just another episode. It is different and so-
mewhat more concerning than the actions of the BJP go-
vernment discussed above because of the role that the ju-
diciary played in it. Until now, the Indian judiciary has
either chosen to remain a mute spectator and adopted a
non-interference approach in politically charged matters
or decided matters to support executive actions, at times
on questionable grounds. In causing Gandhi’s disquali-
fication, however, the judiciary has played a positive role

Anmol Jain

and effectively contributed to skewing the dynamics in fa-
vor of the BJP in the upcoming elections. In the following
paragraphs, I discuss the background of Gandhi’s disqua-
lification from Parliament and what it means for India’s
democracy.

Criminal Defamation Charges Against Gandhi

Gandhi’s disqualification arises out of his comments in a
2019 election speech. Countering BJP’s portrayal of Mo-
di as a chowkidar (a protector/caretaker) in response to
INC’s corruption allegations, Gandhi questioned, “Why
do all thieves have Modi in their names whether it is Nirav
Modi, Lalit Modi or Narendra Modi? We don’t know how
many more such Modis will come out.” Feeling aggrieved
by such remarks against the Modi community, Purnesh
Modi, a BJP state legislator from Gujarat, filed a criminal
defamation case against Gandhi.

On March 23, a magistrate court in Gujarat held Gan-
dhi liable for defamation and ordered him to undergo im-
prisonment for a period of two years. While Gandhi still
enjoyed freedom as the court suspended his sentence for
30 days, the conviction cost him his seat in Parliament
and incapacitated him from contesting any election for
the next eight years under Section 8(3) of the Representa-
tion of the People Act, 1951 (“RPA 1951”). On his appeal,
the appellate court further suspended Gandhi’s sentence
till the disposal of the appeal. Gandhi could regain his po-
sition as a legislator only if he succeeded before the ap-
pellate court or secured a stay or suspension of the con-
viction in the interim. The Supreme Court has clarified
the law in this regard in a 2018 decision. It held that if
the appellate court decides to stay the conviction of the
legislator while an appeal is pending, the disqualification
will cease to take effect.

However, there is no law to determine what will hap-
pen if the Election Commission holds a bye-election in
Gandhi’s constituency before he could pursue either of
these actions and a new legislator is voted to the Hou-
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se. It is also possible that the appellate court fails to give
its decision on Gandhi’s conviction before the 2024 elec-
tions, disallowing him to contest in the general elections.
In such a scenario, a reading of Article 101 of the Consti-
tution of India suggests that unless the new legislator de-
cides to resign from his seat, they will continue to hold it
irrespective of any subsequent court decision on Gandhi’s
appeal.

On the Merits of the Decision

Gandhi’s disqualification was a natural and unavoidable
fallout of the defamation conviction. It is true that the
Lok Sabha secretariat acted relatively swiftly in issuing
the notification under Section 8 of RPA 1951, but that’s
a separate conversation to be had. It is more pertinent
for the purposes of this blog to analyze the defamation
conviction to appreciate the potential concerns that this
development poses to India’s democracy.

Section 499 of the Indian Penal Code (“IPC”) defines
criminal defamation. It provides that one commits crimi-
nal defamation when they make or publish any imputati-
on about another person with the intent to cause harm or
knowing that such imputation will cause harm to their re-
putation. When the constitutionality of Section 499 was
challenged before the Indian Supreme Court, it emphasi-
zed that the element of mens rea and the fact of harm to
the reputation of the complainant are essential to consti-
tute the offence. Gandhi’s comments, which were nothing
more than rhetorical questions, do not satisfy the ele-
ments of Section 499. Neither were any aspersions made
on Purnesh Modi, the complainant, nor could it be concei-
ved that Gandhi intended to disrepute him.

It is also critical to read Section 8(3) of RPA 1951 wi-
th Section 500 of IPC. The disqualification of Section 8(3)
applies only if a legislator is convicted for two years or
more. Section 500 of the IPC caps the maximum sentence
for the offence of criminal defamation to two years. Gan-
dhi’s two-year sentence was not only the maximum allo-
wed under Indian laws but also unprecedented. Moreo-
ver, the fact that the impugned comment was made du-
ring an election campaign amid a politically charged en-
vironment, it is strange for a court to award the maximum
sentence that effectively disqualifies him from contesting
elections for the next eight years. For many, such orders
are no less than a political obituary.

It is, therefore, puzzling why the court decided in this
manner, but the puzzle doesn’t seem hard to decipher. I

leave it to the readers to reach their conclusions.

But I would mention one thing without potentially
crossing the line of appropriateness. The court was aware
of the political motivations underlying the complaint and
the consequences of a two-year sentence. It cannot by-
pass scrutiny and suspicion of influence/commitment to
the incumbent executive by using the ‘independent actor
operating under the law’ argument. Deciding the quan-
tum of Gandhi’s sentence was the court’s prerogative, and
it chose a path that unseated a popularly elected legis-
lator, who is one of the foremost political opponents of
the Prime Minister, right before the general elections, for
an offence that has been held as undemocratic in several
parts of the world. In such a scenario, it becomes hard to
distinguish which body is the executive and which is the
independent judiciary.

concluding Remarks

Professors Huq and Ginsburg discuss in How to Lose a
Constitutional Democracy how the Russian government
inappropriately uses the Administrative Code to target
opposition activists. Many have been arrested for petty
offenses like ‘crossing the road in an authorized place’
and ‘drunkenness’. A similar example could be found in
Turkey. In December last year, a Turkish court sentenced
Istanbul’s mayor, a prominent opposition to Erdogan, to
more than two years of imprisonment for the offence of
criminal defamation. (An earlier blog on the political na-
ture of this decision can be found here).

Despite the constant rhetoric by Prime Minister Modi
that India is the ‘mother of democracy’, one cannot miss
the parallels between India and autocracies like Russia
and Turkey. Every next day, India becomes less of a demo-
cracy. If court decisions cause inappropriate disbalance in
electoral competition, the possibility of the transition of
power through a free and fair election is lost. India, then,
fails to be classified as a democracy even under its mini-
malist conception.

The magistrate court’s decision is not an outlier in this
regard. On March 31, the Gujarat High Court upheld an
appeal against an order of the Chief Information Com-
mission that asked Gujarat University to disclose the edu-
cational degree of Prime Minister Modi. Since 2014, ma-
ny opposition leaders have questioned the Prime Mini-
ster’s contention that he has degrees in political science,
as stated in the affidavit that he filed during the electo-
ral process. The High Court order not only avoided any
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legal trouble that the Prime Minister would have faced if
his claim had turned out to be false, but it also fined the
incumbent Chief Minister of Delhi for seeking the disclo-
sure in the first place.

Such court decisions and executive actions discussed
in the introduction pose an existential threat to the sur-
vival of a healthy opposition in India. No independent
commentator can say with certainty if these actions of
the Modi government result from its authoritarian atti-

Anmol Jain

tude or out of paranoia. What we can observe, though,
is the new low that India’s democracy has reached with
such developments. Many more threats seem imminent
as Modi strives for his third consecutive term as the Prime
Minister. It can only be hoped that the appellate courts
take cognizance of the matter and ensure a level playing
field for free and fair elections in 2024.
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The great battle of Solferino in northern Italy in 1859,
resulting in the victory of the Franco-Sardinian Alliance
over the Austrian Empire, was a traditional, old school
19th century military confrontation with heavy losses on
both sides. When Henry Dunant, a Swiss businessman, vi-
sited the battlefield in the aftermath of the cruel fight-
ing he was so shocked that he wrote his famous book A
Memory of Solferino (1861) which, in turn, prompted the
creation of the International Committee of the Red Cross
(ICRC). In Solferino 21, Hugo Slim, himself an experienced
humanitarian practitioner and academic, takes Dunant’s
book - “an almost sacred text” (Slim, xxiv) in the huma-
nitarian community - as starting point and inspiration to
critically assess the humanitarian development and land-
scape in the 215t century. He divides his analysis in three
parts: the development of warfare from Solferino until to-
day (pp. 3-96), suffering and protection of civilians (97-
156) and the humanitarian system as such (157—246).1

Boyd van Dijk, a history and political science scholar
who recently moved to Nuffield College at Oxford Uni-
versity, also refers to Dunant’s work but only en passant
and as a sort of starting point2 of his critical analysis and
profound deconstruction of the foundational myth of the
1949 (Four) Geneva Conventions (GC I-1V) as a liberal hu-
manitarian project and an answer to “war’s appalling bru-
tality” at Solferino and beyond (pp. 2, 29). This mythic
narrative, which has its origins essentially in the writin-
gs of the Geneva drafters themselves (for example ICRC

legal expert Jean Pictet, editor of the highly influential
‘official’ ICRC Commentary published between 1952 and
1959) and has been largely adopted by current scholar-
ship (summarizing pp. 14-19), constitutes a highly sub-
jective and self-referential account with several shortco-
mings and blind spots (pp. 3-4). Against this background
van Dijk tells not just a different but, in a way, a comple-
tely opposite story, turning the official and mainstream
narrative upside down. In a nutshell, van Dijk convincin-
gly shows that the final text of the GC was the product of a
complex blend of different, but partially overlapping inte-
rests of the major powers (United States of America [US],
United Kingdom [UK], France and Soviet Union [SU]), wi-
th the ICRC as an important actor in between them, and
with the US and UK generally taking a more restrictive
position than France, the SU and the ICRC in terms of
the protective (prohibitive) scope of the future Interna-
tional Humanitarian Law (IHL). Many of the interests at
stake were neither liberal nor humanitarian but a product
of mere Realpolitik and political struggles influenced by
the personal (WW II) experiences of the negotiators, the
geopolitical context, the emerging cold war and the on-
going colonial conflicts (pp. 4 ff., 309 ff., 321). In fact, as
to the latter, one needs to recall that large parts of the
world were still under western and Soviet rule with China

3 Van Dijk pretends to be “sen-

in a full-fledged civil war.
sitive to the law’s imperial origin” and “resonates with a
broader trend within postcolonial legal studies, which is
concerned to analyse international law’s imbrication wi-
th European imperial expansion.” (p. 17). The full argu-
ment is laid out in great detail in six chapters which de-
serve to be looked at more closely if only for a summary

and systematisation of the many details and differences,

1I note in passing that the initial pages of part two and three are wrongly indicated in the Table of Contents (p. ix).

2In fact, in his (otherwise positive) review of Slim’s book (Just Security, 26 May 2022) van Dijk criticizes the former’s “tendency
to overemphasize the historical significance of his actors, from the Battle of Solferino to Dunant...” and finds it “difficult to see

Dunant as the founder of modern humanitarianism...”
3see also H. Slim’s review on Just Security, 16 May 2022.
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even within the same negotiating delegations, of which
the reader easily loses track.

In methodological terms, van Dijk focuses, besides the
ICRC, on the four major powers already mentioned (“to
a lesser extent” on the SU, p. 19), more specifically, on
the perspective of the concrete negotiators (“from be-
low”) and reconstructs their positions, interests, dilem-
mas etc. on the basis of an unprecedent analysis of ICRC
files and State archives (pp. 19 ff). As van Dijk is ful-
ly aware of the limits of these sources in terms of their
accuracy and completeness4 he contrasts the official re-
cords with hitherto unknown sources, including internal
reports of ICRC delegates and recently declassified docu-
ments, in sum “multilingual archival materials” of pre-
dominantly Western but also Soviet origin and from both
State and private archives and collections (p. 24). This use
of (new sources) makes the study “the most authoritati-

ve” so far.5

Warfare

In Slim’s analysis, warfare “stood at a pivotal moment of
technological change” at the time of the battle of Solferi-
no as it does today (p. xxviii). While back then a new era of
industrial warfare and a new arms race was beginning to
start, today we are facing a move from industrial to com-
puterized, high tech war with an increasingly important
role for so-called artificial intelligence. Somewhat sur-
prisingly perhaps, given the recent wars in Afghanistan,
Syria and still ongoing in Yemen, Tigray (Ethiopia) and
Ukraine,® Slim argues that “war in the twenty-first cen-
tury has not yet been as horrendous in scale and inten-
sity as war in the twentieth century ...” (p. 6). Clearly, as
shown in van Dijk’s Chapter 5 (pp. 197 ff.), indiscrimina-
te warfare in full disregard of the principle of distinction,
only subsequently codified” and recognized as part of cu-
stom,8 has been the rule right up to the 1949 GC and well
beyond, with the Civilian Convention (GC IV) remaining
largely ineffective. We will return to that below.

Kai Ambos

At any rate, war today is a reality and often also part of
policy as it was in the past with political descriptions cap-
turing much better the motivations and incentives of the
warring parties than the applicable legal concepts. Slim
lists a series of kinds of war (pp. 12 ff.) — absolute, in-
strumental, agonistic wars, wars of choice and survival,
asymmetric and peer-to-peer wars, supremacist identi-
ty, ideological revolutionary, self-determination and li-
beration, hegemonic contest wars, UN wars of protection
and state-building — which reflect the history of warfa-
re in the last two centuries and help us to better under-
stand the military and operational forms of warfare we
witness today. In this regard, Slim identifies “ten charac-
teristics of war today” (pp. 17 ff.) — militarily small wars,
religious wars with a Muslim geography, internationali-
zed civil wars of armed groups and coalitions, urban war-
fare, long war, chronic political violence, computerized
warfare, sub-threshold and hybrid war, hyperlegal warfa-
re as well as public participation in war —, arguing that
these characteristics “have made up the normal operati-
on setting of war, civilian survival and humanitarian re-
sponse” up to now (p. 57). Of course, these characteristics
cannot always be precisely distinguished and they may
co-exist in one war at the same time. Surely, both in mi-
litarily small (counterinsurgency) wars (Vietnam, Colom-
bia, Syria, Mali) and bigger/longer wars (Yemen, Ukraine)
computerized and hyperlegal warfare, hybridity and pu-
blic participation (especially via social networks) play an
important role.

More importantly, however, some of these characte-
ristics — the more modern ones — already bear the fruit of
the “next-generation warfare” (pp. 59 ff.) which seems to
be Slim’s main concern. Here he sees three major trends:
the possibility of big war spread across new domains; in-
tensified computerized warfare with the ensuing ethical
challenges around the use of artificial intelligence; and
warfare fought out in the context of interrelated mega-
trends like climate change, urbanization and infectious

4Sometimes »state drafters sought to avoid leaving a paper trail in the archival record.” [p. 24]

5 Slim, supra note 3 (“... most authoritative ... should be widely read by humanitarian, military, legal, and diplomatic profes-

sionals ...”).

60f course, the book manuscript was submitted before the Russian invasion in February 2022 and thus Slim could not take into

account the horrendous development of this (most recent) war.

TCf. Art. 48 APT: “...Parties ... shall at all times distinguish between the civilian population and combatants and between civilian
objects and military objectives and accordingly shall direct their operations only against military objectives.”

8ICRC, Customary IHL Study, Vol. I, 2005, pp. 3 ff. (5) with Rules 1-10; for further references see Ambos, Treatise ICL, Vol. II,

2nd o4 2022, p. 172 with fn. 326.
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disease (p. 59). As to the role of artificial intelligence in
computerized warfare (pp. 67 ff.) he identifies three main
issues (pp. 78 ff.): judgment (e.g. applying the principles
of distinction and proportionality), responsibility (huma-
ne versus machine agency) and a loss of human authen-
ticity in war. As to the megatrends mentioned, especial-
ly the climate crisis and global diseases, these may turn
from conditions into causes of warfare (pp. 85 ff.), assig-
ning to these non-traditional security risks a “survivalist
dimension” (p. 95).

Civilians

While civilians and their suffering were absent in
Dunant’s account, the humanitarian attention turned to
them for the first time about 100 years ago with the
enormous “‘non-combatant suffering” during the First
World War (Slim, p. xxxii). The need for the protection
of civilians caught in the midst of battle, while reco-
gnized during the negotiations of GC I-1V, did not lead to
anything close to a comprehensive protection with on-
ly one convention (GC IV) dedicated to the protection
of civilians which, in addition, suffers from a series of
shortcomings. This is understated by Slim while van Di-
jk deals extensively with this lack of protection especially
in Chapters 2 and 5 (to which we will turn in a moment).
In his Chapter 1 on the “twisted road to Geneva” (pp. 29
ff., 53 ff.) van Dijk shows that the negotiations leading to
the 1949 Diplomatic Conference were heavily influenced
by the post WW II cold war and colonial context (e.g. pp.
7, 8). Five aspects stand out. First of all, the process was
a wholly Eurocentric enterprise, dominated by the victo-
rious allies with only a few delegations from the Global
South (e.g. nationalist China). Just compare the only 64
nations represented at the Diplomatic conference (p. 45)
and the 38 State representatives signing the GC on 8 De-
cember 1949 (p. 303) with the current number of States
parties amounting to 196 (see here). Second, there was a
divide between the US/UK and the continental victims of
Nazi aggression (especially France) given their different
wartime experiences and colonial interests (p. 38). Third,
getting the SU fully on board was highly uncertain (pp. 41
ff.) given, inter alia, its critical stance towards the partici-
pation of fascist States (e.g. Franco’s Spain) and towards
the ICRC as a bourgeois and Western dominated organi-
sation which, in the Soviet view and that of other (Jewish)
organisations, did not speak up to the Nazi Holocaust and
other atrocities (see also p. 263). Fourth, despite the just

mentioned criticism, the ICRC’s role, supported by the
Swiss government, was key in promoting a broader scope
of the GC and mediating between the major powers, es-
pecially the US and SU increasingly stuck in the cold war.
Fifth, the protection of civilians in a separate Conventi-
on was always controversial and only possible due to the
personal background of many negotiators being victims
of Nazi atrocities (pp. 50-1).

In fact, as explained by van Dijk in greater detail in
Chapter 2 on the “making of” GC IV (pp. 53 ff.), this Con-
vention was ultimately adopted thanks to ever-growing
human rights thinking (pp. 67 ff.), promoted by France,
the ICRC and even supported by the SU, albeit arguably
not so much out of true humanist concerns but rather wi-
th the hidden agenda to embarrass the “West”, especially
the UK/US, for their very restrictive views as to the pos-
sible scope of protection of the Geneva law. In fact, the
latter rejected any rule limiting their military room for
manoeuvre and preferred to have a militarily free hand as
occupiers of Germany and in the colonies as well as with a
view to the future (cold) war with the SU (pp. 87 ff.). Inte-
restingly, France changed its restrictive pre-WW II posi-
tion (regarding the first Civilian Conventions leading up
to the 1929 Geneva Prisoners of War [POW] Convention,
pp. 57 ff.) to now — post WW II - fiercely supporting the
human rights discourse. Still, the Anglo-American resi-
stance against a more comprehensive protection (cove-
ring own nationals, political prisoners, stateless persons,
ensuring the rights of persons under occupation and ban-
ning the death penalty) led to a more restrictive text, limi-
ted to enemy civilians, excluding certain rights-violating
measures (reprisals, inhuman treatment during interro-
gation) and fully ignoring the large scale repression in the
colonies thus displaying a blind spot as to colonial discri-
mination and racist oppression (pp. 67 ff.). While there
was no agreement on a preambular text which could have
clarified the importance of human rights, human rights
principles have been inserted in Common Article (CA) 3
though (p. 93).

At any rate, the insufficient protection of civilians by
GC 1V is also shown by the law and practice of indiscrimi-
nate warfare through aerial bombing, the use of nuclear
weapons and starvation as a weapon of war (van Dijk,
Chapter 5, pp. 197 ff.). While efforts to ban indiscriminate

warfare go back to the 19th

century (pp. 201 ff.), the ma-
jor military powers of the time (UK, US and even Canada)

always had an interest to have a militarily free hand to de-
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feat the enemy, including by weakening the morale of its
civilian population, i.e., by employing the same “morale”
bombing tactics used nowadays by Russia against Ukrai-
ne. That position did not change during WW II nor during
the post WW II GC negotiations. In fact, the ICRC team
led by Jean Pictet started drafting the GC in the midst of
indiscriminate allied bombing of German cities and the
US’ use of nuclear weapons against Japan. Perhaps for this
reason the ICRC’s initial reluctance to a broader prohibi-
tive regime then changed and a ban on nuclear weapons
and starvation as a weapon of war was promoted (pp. 220
ff.). However, this move was only supported by the SU and
its allies (p. 223) with the Anglo-American group, inclu-
ding France and other NATO allies, doing everything pos-
sible to exclude indiscriminate warfare from GC IV (pp.
222, 226 ff.) and only allowing for limited prohibitions
modelled after Nazi practices during WW II (use of hu-
man shields and mass starvation of civilian populations,
p. 249). The ultimate confrontation between the restric-
tive US/UK position and the more prohibitive Soviet po-
sition took place at the 1949 Diplomatic Conference (pp.
235 ff.) where infuriated Eastern European delegates ac-
cused the US of preparing a “new Auschwitz” by impe-
ding a ban on “blind” (indiscriminate) weapons (especi-
ally nuclear ones) and indiscriminate warfare generally
(p. 247).9 At any rate, the more prohibitive SU proposal
was rejected on procedural grounds and anything coming
close to what we today know as the principle of distinc-
tion with the ensuing prohibition of indiscriminate war-
fare was dismissed (pp. 249-50). With this, in fact, ano-
ther myth was created, namely that the Hague Law deals
with weapons while the Geneva law with victims of armed
conflict.10

Thus, while GC I-III maintained the traditional huma-
nitarian focus on and preference for military combatants,
GC IV offered only a limited protection of civilians with
the ICRC subsequently trying to improve the system of
protection with a view to the principle of distinction (van
Dijk, p. 251 and passim). Yet, it lasted until 1977 when the
protection of (civilian) victims of (both international and
non-international) armed conflict took centre stage with
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the adoption of the First and Second Additional Proto-
cols (AP I and AP II). Only with this and more recent im-
provements, advocated by the ICRC and other (academic)
humanitarian actors and facilitated by the ever increa-
sing human rights discourse, the “huge omissions” of the
Geneva negotiations have been “put right”.!! Only with
this development it may fairly be said that Dunant’s heirs
now “look at war primarily through civilian eyes” (Slim, p.
xxxiii) although events like the surrender of whole army
battalions, as recently at Ukraine’s Azovstal steel factory
in Mariupol with the ensuing negotiations of POW swaps,
turn our attention, if only temporarily, again to military
combatants.

At any rate, the shift of attention from combatants to
civilians is in tension with the fact that there is most-
ly no reliable data on civilian victims, including killings,
and the numbers are sometimes exaggerated by intere-
sted parties, including and especially the humanitarian
actors (Slim, pp. 100 ff.), with the number of civilian batt-
le deaths being “strikingly low” as compared to the last
century (pp. 107-8). There is clearly a need to distinguish
between “direct” battle deaths, as a result of fighting and
direct targeting, and “indirect” ones, as a result of secon-
dary effects like hunger, disease, displacement (p. 108).
Slim convincingly demonstrates with reference to acade-
mic studies and concrete examples of armed conflict sce-
narios that the indirect causes are much more relevant
(108 ff.).

Another feature which has long been underestimated
and neglected is the civilian agency in armed conflicts
(Slim, pp. 137 ff.). Civilians are not just victims but also
important actors in armed conflicts — as parents, child-
ren, social workers, medics, teachers etc. —, often mo-
re important than the humanitarian agencies which tend
to get more attention although they could not do with
the many civilians working directly for them or assisting
them indirectly. Slim criticizes humanitarian actors and
politicians for “hav[ing] been slow to formally recognize
civilian agency” (p. 140). He calls for more support for ci-
vilians acting as humanitarian agents during armed con-
flict as well as the more explicit recognition and conside-

9The Romanian delegate Luca, herself a victim of the Holocaust, mentioned her family’s extermination and asked the delegates
whether they could imagine a “new Ausschwitz”: “if, in a future war, the parties to the conflicts can employ means of extermina-
tion such as asphyxiating gases, gar chamber and atomic bombs, what is the use of [this] Convention?” (quoted according to van

Dijk, p. 247).

OSee also Slim, supra note 3 (“new myth that the Hague does weapons and Geneva does victims.”).

1 1Slim, supra note 3.
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ration of civilian activities and attitudes in armed con-
flict, including and especially with a view to the digital
(virtual) role of these civilian agents (pp. 142 ff.)

Irreqular Fighters

Irregular fighters are normally understood as those not
linked to any official (State) party, concretely to its of-
ficial armed forces, either formally being members of
them or otherwise incorporated into them. During WW I1
such irregular fighters were usually “partisans” fighting
against the Nazi occupiers, i.e., “disconnected from the
armed forces while targeting an enemy occupier”, inclu-
ding guerrillas, spies and enemy agents (van Dijk, p. 148
with fn. 5). Thus, the question how to treat these figh-
ters in the Geneva law, dealt with by can Dijk in Chapter
4 (pp. 147 ff.), was by no means a purely academic one
given that many negotiators from continental European
States, especially France, had in one way or another a par-
tisan past. The question is also linked to the civilian po-
pulation’s collective right to resistance during occupati-
on, concretely against Nazi occupation during WW II, and
thus concerned, at least indirectly, practically all Euro-
pean nations negotiating the GC. While the more directly
affected delegations, especially France, supported by the
ICRC and the SU, wanted to extend the humanitarian pro-
tection to partisans recalling their fight against the Na-
zi occupation and repressive policies (pp. 148, 180), the
Anglo-American position was strictly opposed trying to
exclude irregulars from any protection, be it as POWs (un-
der GC III) or as civilians (under GC IV by introducing a
security clause). While the latter group of States was well
aware of the issue of resistance against occupation, it saw
itself rather in the position of future or even present (co-
lonial) occupiers or parties to a conflict with the SU (and
its communist allies around the globe) where it would not
be in their interest to be bound to overly strict rules pro-
tecting this kind of fighters. Ultimately, this more rest-
rictive position won the day, essentially limiting the pro-
tection of irregular fighters to organised resistance move-
ments, connected to a State army (e.g. the official French
resistance as opposed to anti-colonial guerrillas), and the
levée en masse (pp. 149-50, 186-7, 192 ff.).

As aresult, on the one hand, Art. 4A (2) GC III extends
the POW concept beyond the official armed forces only to

militias and volunteer groups, including “organized resi-
stance movements”, if they belong to a Party to the con-
flict and fulfil, cumulatively, four conditions; the levée en
masse is covered by Art. 4A(6) GC III. On the other hand,
the door to GC IV is closed for these irregulars since, for
one, all persons protected by GC I-III “shall not be con-
sidered as protected persons within the meaning of” GC
IV (Art. 4(4) GC IV) and, for another, an “individual pro-
tected person” engaged “in activities hostile to the secu-
rity of the State” cannot invoke the rights under GC IV
given the pre-eminence of the respective State’s security
interest (Art. 5(1) GC IV).12

The Golonial Blind Spot

As already mentioned above, the whole process of the GC
negotiations was essentially a Eurocentric and imperial
enterprise with the US as the new hegemon often joi-
ning forces with the (former) colonial powers as far as the
indiscriminate repression of anti-colonial, (communist)
insurgent movements was concerned. While the negotia-
tors’ position (especially the ones from the US) may al-
so have been informed by some more idealistic views on
humanity and justice (“Nuremberg moment”) so grossly
despised especially by the Nazis, the debate on GC IV left
colonial and racial injustice in both the colonies and the
US (Jim Crow laws) unaddressed (van Dijk, p. 96) and, si-
milarly, the discussion of the IHL enforcement regime, to
be looked at more closely below, excluded the realities of
the colonial struggle (p. 296). Thus, the whole story of the
negotiations can be read as one of hierarchy and exclusi-
on of the Global South (pp. 17, 309, 312) (just recall the
number of States participating in the negotiations and
signing the GC as compared with the current number of
States parties).

This narrative is also true for the only provision de-
dicated to non-international armed conflicts, i.e. the al-
ready mentioned CA 3, analysed in detail by van Dijk in
Chapter 3 on “Internationalizing Civil and Colonial Wars”
(pp. 99 ff.). Here, too, the imperial/colonial powers (UK,
France, partly US) clearly wanted to avoid any interfe-
rence with their colonial (e.g. Indochina) or imperial (La-
tin America, Korea) policies and interests. Apparently,
they were not even aware of their double standards: How
can you allow resistance against Nazi occupation by ta-

12The same applies, in essence, to spies and saboteurs (Art. 5(2) GC IV) but all these persons have to “be treated with humanity”

and shall not be deprived of their fair trial rights (Art. 5(3) GC IV).
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king recourse to and condoning irregular (partisan) war-
fare but not concede the same right to the anti-colonial
movements making use of guerrilla tactics?!3 While the
SU pursued an anticolonial discourse and this was cru-
cial in saving CA 3 (pp. 127-8, 137-8), one must not over-
look the fact that the SU itself was an imperial power wi-
th the respective interests in their immediate (Eastern
European) sphere of influence (p. 143). At any rate, the
final compromise leading to CA 3 was an intentionally
watered-down provision (“studied vagueness” giving go-
vernments “some discretion”, in the words of UK delegate
Gardner, p. 116) with a high threshold (“armed conflict”).
Thus, fuller protection was only achieved, as already said
above, with AP II (p. 143). Still, CA 3 had, given its in-
terpretative potential, an “imperial career” (p. 144) and
could thus be invoked by insurgent movements (e.g. FLN
in Algeria, p. 144), certainly against the original will of the
drafters, and further developed by international and na-
tional case law (the 2006 Hamdan v Rumsfeld case of the
US Supreme Court being perhaps the most prominent ex-
ample of an expansive, human rights based interpretation
applying CA 3 as minimum guarantees in the “war on ter-
ror”). Thus, ultimately, the colonial/imperial powers we-
re less successful in the long run; at any rate, they most
probably did not anticipate the unexpected career of CA
3.

Humanitarianism and its Actors: Another Neo-Colonial
Enterprise?

Humanitarianism, here understood with Slim as the or-
ganisations and persons (the “humanitarians”) working
hard to humanize armed conflict (in contrast to van Di-
jk’s understanding of the major drafting parties of the
GC as the “Great Humanitarians”, p. 311), has become a
large, mainly Western enterprise, indeed, “a largely elite
Western international system and not a broad-based glo-
bal one” (Slim, p. 157). Transnational superagencies with
ever increasing and cost intensive bureaucracies — “lar-
ge transnational bureaucracies with many thousands of
employees and multi-billion dollar annual budgets” (pp.
206-7, 223) — tend to marginalise local actors. While this
goes against Dunant’s local, decentralised impulse, the
“humanitarian superiority complex ... still evident today”

13van Dijk, at p. 129, refers to the French distinction between the acts of the Nazi occupiers and their own in Indochina: “...
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(p. xxxvii) can largely be seen, so Slim argues explicit-
ly and perhaps somewhat surprisingly, as a continuation
of “Dunant’s cultural and sexist bias” (ibid.). The current
“empire of humanity” (Barnett, 2013) is based on a “sen-
se of superiority” that has created an “imperial form of
humanitarian aid”, “marked by strong elements of We-
stern paternalism and maternalism” (Slim, p. xxxvii), do-
minated by paternalistic, male whiteness throughout its
160-year entangled history (pp. 161 ff.). Thus, Western
humanitarian aid is often seen as “imperial in style, colo-
nial in its practices and racist in assumptions of its ope-
rational superiority” (p. 223) by the target communities
in the Global South. Unsurprisingly, it is treated “with
suspicion” (p. 215) by these communities which strive
to create their own systems of humanitarian aid under
the direction of emerging global powers like China, In-
dia, South Africa and Brazil (Slim, pp. 215 ff.), i.e., the sa-
me States which are — together with Russia — part of the
BRICS group and take a rather distant position towards
the West’s pro Ukraine policy (on that see my views here
and here).

Against this background, Slim basically calls for de-
colonization, decentralisation (strengthening of local ac-
tors and agencies), debureaucratisation as well as for
more multilateralism and cooperation of and within
the existing system (pp. xxxviii ff., 213 ff.). Local ac-
tors have to be strengthened since “[HJumanitarian self-
determination is” not only “a fundamental right” but also
the prerequisite “for effective aid in the huge challenges”
facing humanity (p. 234). The Western led system needs
to shift “from humanitarian action to humanitarian co-
operation” (p. 235), humanitarians should - in line with
“a simple localization rule” — be “enablers, not compe-
titors, in the humanitarian sector of a crisis country” (p.
236). From a geopolitical perspective, the new multipo-
lar world order also requires “a more realistic humanitari-
an multilateralism”, recognizing “different humanitarian
spheres of influence and different humanitarian systems
around the world” (p. 238). Indeed, the main task of the
new humanitarianism will be to clarify how humanitarian
aid and operations are to be organised along the mentio-
ned political spheres of influence and how different trans-
national, national and local actors are to coexist and co-
operate. However, a word of caution is at place here: while

3

this attempt to apply rights conceptions to European occupation while trying to legally sideline the wars of decolonization proved

extremely difficult at times.”
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ownership of the affected communities is surely necessa-
ry and increases the legitimacy of humanitarian aid, local
actors may also be manipulated or remotely controlled by
emerging international powers like especially China, but
also Russia, India or Saudi Arabia. The old Western sy-
stem of control would then be replaced by a new system
of external control in line with the new multilateral world
order, but wouldn’t it be naive to think that the affected
communities would be better off under Chinese, Russian
or any other control of an authoritarian regime?

This new system will also challenge one of the most
important legacies of Dunant, the principle of humani-
tarian neutrality, as one of the four principles (the other
three being humanity, impartiality and independence) of
the traditional “Swiss” model of Red Cross/Red Crescent
humanitarianism (pp. 168, 239 ff.). Indeed, neutrality has
always been a guiding principle of the ICRC, especially in
the negotiations leading up to the GC. As shown by van
Dijk at various places in this study, it can also break the
neck of such an organisation if neutrality, and not just
in the eyes of victims, is no longer an option given the
atrocities of one of the warring parties (see on the ICRC’s
silence regarding the Nazi holocaust and other atrocities
already above and briefly discussed again below). 14

Enforcement (or lack thereof)

“Preparing for the Worst” (van Dijk, Ch. 6, pp. 253 ff.) me-
ans dealing with a situation where IHL violations call for
countermeasures. Modern IHL would want to go beyond
the classical collective State countermeasures, especially
reprisals, not least because they entail an often endless
escalation of violation; yet these countermeasures have
been common until the mid-twenty century (p. 253), i.e.,
right before the GC negotiations. At any rate, enforce-
ment is to be understood broadly referring to the various
ways and mechanisms by which compliance with the GC
/ THL shall be ensured. These measures range from dis-
semination of the rules and domestic (normative) imple-
mentation to enforcement stricto sensu as a reaction to
non-compliance (with different forms of sanctions). Van
Dijk lays the emphasis on this latter understanding (p.
254).

In historical terms, the Franco-Prussian War
(1870/71) brought about a change from the just mentio-

ned exclusive State enforcement (especially reprisals) to

the emerging role of the ICRC and Protecting Powers (i.e.
neutral States accepted as intermediators/supervisors by
the parties of a conflict), in particular by visiting POWs
(pp. 255 ff.). WW I produced important improvements in
that regard, including Commissions of Inquiry (1919 Paris
Conference) and the emergence of international criminal
law (ICL, pp. 258 ff.). Yet, the control mechanisms were
clearly limited given prevailing State sovereignty inte-
rests, with more than 70% of the WW II POWs without
supervision (pp. 262-3), the ICRC’s silence in the face of
Nazi atrocities (p. 263) and highly selective post WW II
prosecutions (pp. 263 ff.). At any rate, the “Nuremberg
moment” brought a move towards the idea of criminal
prosecution (in a decentralised way on the basis of uni-
versal jurisdiction or by an international court) and penal
sanctions for “war crimes” with the US initially support-
ing this approach (pp. 265 ff., 273). Yet, at the 1948 Stock-
holm conference, the US position, reflecting the new cold
war winds coming from Washington with a clear priority
to fight the communist threat in a cold and hot (Korea)
form, had changed, rejecting any form of (penal) accoun-
tability. Thus, the focus was again on POW protection
(pp. 273 ff., 277) and softer enforcement mechanisms,
i.e., dissemination, inquiry, supervision and conciliation
(p. 278).

Notwithstanding, the ICRC, fighting for its survival as
the main and perhaps only IHL enforcer (pp. 273-4), con-
tinued to pursue the criminal repression approach orga-
nising a high-level expert consultation process leading
up to the Diplomatic Conference (pp. 279 ff.). The ex-
pert group, composed of the renowned scholars and/or
practitioners Graven, Lauterpacht, Mouton and Philli-
more (plus the ICRC team headed by Pictet), discussed fi-
ve key issues (defining violations, grave breaches, univer-
sal jurisdiction, superior orders, and an international cri-
minal court, p. 281) and proposed a broad grave breaches
regime (pp. 283-4). Clearly, one could not expect this pro-
posal to survive the Diplomatic Conference with the fier-
ce US/UK opposition to any form of criminalisation (pp.
284 ff.) and the strong SU opposition to any form of (ex-
ternal) supervision, independent inquiry and IC] invol-
vement as undue interferences with its sovereignty (pp.
290 ff.). The final outcome was a weak system of enforce-
ment with a severely curtailed grave breaches regime (pp.
289-90) and concessions only in areas where the more im-

14gee also van Dijk, supra note 2 (also taking issue with the “ICRC’s agenda of neutrality” as “a highly contested one...”).
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portant States did not see their sovereignty interests af-
fected or rather pursued their own specific interests based
on reciprocity, i.e., better POW protection, disseminati-
on, domestic prosecutions and the strengthening of the
ICRC (pp. 298 ff.). Thus, at the end of the day, a rare al-
liance of the superpowers and cold war enemies (US/SU)
succeeded in giving priority to sovereignty over effecti-
ve enforcement by independent supervision and inquiry
accompanied by meaningful sanctions (p. 297).

concluding Remarks

The conclusions reconnect with the preliminary remarks
and largely share van Dijk’s considerations (pp. 303 ff.).

The myth of the GC as a liberal, inclusive project
has been thoroughly deconstructed. Instead, after having
read van Dijk’s study, it is clear that the GC are a pro-
duct of (post) WW II imperial and (post)colonial Realpoli-
tik, that is, of the struggle of the major powers (especially
US / SU) guided by different, but partly overlapping inte-
rests (pp. 309-10, 311 ff., 321). The US/UK played a rather
obstructive role (with the UK even more unyielding) try-
ing to maintain the most freedom possible to use their
military superiority (in the air, at sea and by way of nu-
clear weapons) and/or to oppress colonial/anti-imperial
unrest (especially the UK with France coinciding in this
respect), thus taking the perspective of the imperial occu-
pier (p. 315). In contrast, France mostly acted as a media-
tor, albeit not fully consistent (on the one hand pursuing
a human rights discourse, advocating strong protection of
civilians, on the other hand excluding colonial wars, e.g.
Indochina) and the SU often supported strict prohibitio-
nist regimes (e.g. ban on nuclear weapons and indiscrimi-
nate warfare), thereby making “a major contribution” to
the development of IHL (p. 318)15 and often assisting the
ICRC / the Swiss despite open ideological antagonism (p.
318); yet, at the same time it fiercely defended its sove-
reignty with regard to supervision and other control me-
chanisms (p. 319). The ICRC, in turn, always taking into
account the major powers’ interests, often tried to strike
a delicate balance between humanity/justice and military
necessity (pp. 316-7).

The systematic exclusion and marginalization of the
realities of colonial (or other) societies dominated by the
major powers is another factor where their interests co-
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incided (including with the SU as to their spheres of in-
terest). More importantly, this approach to the colonial
realities flies in the face of the myth of the GC as an in-
clusive project. The hegemonic interests especially of the
US - as the new and for a long-time only hegemon - al-
so contradicts another myth, especially cultivated in that
country, namely that of the US as a gentle civilizer of war.
This lacks not only a basis in the drafting history of the
GC (p. 308) but also conflicts with the realities in the ear-
ly post WW II conflicts, especially the Korean war where
the US, despite initially publicly rejecting the targeting
of civilians, in the course of the escalating war targeted
Korean civilians indiscriminately and rejected ICRC pro-
posals to create safety zones (p. 324).

If one thinks about the development of IHL after the
GC both the expansive interpretation of CA 3 and further
normative developments (e.g. 1977 AP I and II, 2005 ICRC
Customary IHL study and the 2013 Tallinn Manual on the
International Law Applicable to Cyber Warfare) come to
mind, with new post-colonial actors having increasing in-
fluence on the normative development of the law (as an
early development recall the recognition of anti-colonial
and other struggles “in the exercise” of the “right to self-
determination” in Art. 1(4) AP I). Yet, in practical terms,
humanitarianism, as shown by Slim, has increasingly be-
come a “Western” post-or neo-colonial project with lar-
ge organisations dominating the scene to the detriment
of local actors (which of course leaves the question open
of whether local actors, perhaps controlled by emerging
international powers as mentioned above, are always the
better option). In normative terms, the limits of IHL are
obvious, especially as regards the protection of the civili-
an population, where GC IV proved largely ineffective in
the face of indiscriminate warfare, the limited protection
of irregular fighters (the security clause of Art. 5 GC IV
often enough invoked by occupying nations), the use of
certain (including nuclear) weapons and starvation as a
weapon of war (van Dijk, pp. 325 ff.). This ineffectiveness
has, of course, to do with the lack of adequate enforce-
ment mechanisms, remaining the “eternal headache” of
IHL (p. 328), despite certain improvements, e.g. the ex-
pansion of supervision (especially regarding the POW tre-
atment) since the 1980s and the emergence of an ICL sy-
stem which offers an, albeit limited, penal back up in case
of grave breaches / war crimes.

15 As privately admitted by ICRC negotiator Pilloud (according to van Dijk, p. 320): he “hardly dared to think what would have
become of the treaty without the presence of [the Soviet] delegation.”
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A Glimpse into More Equitanle

International Governance

The General Assembly’s Request for an Advisory Opinion from the IC] on State Climate

Change Obligations
doi: 10.17176/20230413-190204-0

On March 29, the United Nations (UN) General Assem-
bly passed a landmark resolution asking the International
Court of Justice (IC]) for an advisory opinion on state obli-
gations relating to climate change and the consequences
of breaching them under several sources of international
law, including the UN Charter, human rights treaties, and
international customary law. The import of both the re-
quest and the opinion, however, is not just about Earth’s
climate system and the extent of state obligations for pro-
tecting it; it is also about the potential for more equitable,
just, and effective international governance.

An International Splash

As the IC] will decline to exercise its advisory jurisdiction
only for “compelling reasons” (and indeed has never do-
ne so), the Court will almost certainly grant the request.
The opinion it issues will be even more momentous than
the request for it, both because of the existential nature
of the subject matter and the institutional nature of the
Court and its relationship to the world community and
to the General Assembly. The General Assembly, the bo-
dy of the United Nations in which all states have equal
representation, in sharp contrast to the unrepresentati-
ve Security Council, is fulfilling its responsibility for pro-
tecting international peace and security, not only by con-
demning Russia for its unlawful invasion of Ukraine, but
also by requesting an authoritative statement from the
World Court on this pressing international legal questi-
on.

Needless to say, with stakes such as those presented
by state obligations to respond to climate change, the re-
quest has made an international splash, garnering signi-
ficant attention from both the media and legal scholars.
Most commentators highlight the inspiring grassroots ef-
fort of the University of the South Pacific law students
who spearheaded the initiative and of Vanuatu’s years-
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long advocacy to garner the support of other states. They
then focus on the possible significance of an IC] opinion
for the ever-growing body of climate cases across the glo-
be or on the potential for judicial recognition of robust
state legal climate obligations weighed against the risk
that the IC] might conclude merely that states have a du-
ty to cooperate in negotiations on averting, in the words
of UN Secretary-General Anténio Guterres, “climate ca-
tastrophe.” A similar conclusion by a unanimous Court in
its advisory opinion on the Legality of the Threat or Use
of Nuclear Weapons was, according to the highly respec-
ted international scholar and jurist Phillipe Sands, itself
“pretty catastrophic”.

Less attention has been paid, however, to the broader
international law and governance significance of an advi-
sory opinion request by the General Assembly, and, rela-
tedly, to the unique role of the ICJ] in weighing in on im-
portant questions of international law that no other court
or governance institution — domestic or international —
can serve. It is through this wider lens that I view the de-
velopment here.

Advisory Opinion Requests as Tools of Governance Under
the UN Charter

In the vast majority of cases the General Assembly’s deli-
berations on myriad issues of relevance to the internatio-
nal community lead the body to consider resolutions ma-
king non-binding recommendations to member states. A
resolution requesting an advisory opinion from the ICJ is
another tool provided by the UN Charter for the General
Assembly to use in carrying out its mandates. The General
Assembly and the Security Council are the only UN bodies
that the UN Charter authorizes to ask the ICJ for an advi-
sory opinion “on any legal question” (emphasis added).
Other UN bodies may also solicit an IC] advisory opinion,
but only on matters “within the scope of their activities.”
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This broad authorization for the General Assembly makes
sense given that the Charter empowers that body to deli-
berate on “any questions or matters within the scope of
the ... Charter”, including matters related to internatio-
nal peace and security.

The resolution asking the ICJ to weigh in on state cli-
mate obligations marks only the 20th time that the Ge-
neral Assembly has used its advisory-opinion authority.
Further, it did so by consensus - that is, all states agreed
to adopt the text without a vote, which means some states
may still have objections to aspects of the text or wish to
clarify their expectations and state them for the record.

During the meeting, the vast majority of states voi-
ced strong support of the text, but the US representative
expressed misgivings on the ground that “a judicial pro-
cess ... might not be conducive to supporting diploma-
tic processes”, which are the best way, according to the
United States, to address the climate crisis. This echoes
the response of US Climate Envoy John Kerry to a repor-
ter’s question about the possibility of an advisory opinion
a few weeks before the General Assembly vote. “[W]e’re
dealing with that with the (UN Framework Convention on
Climate Change) COP process,” he replied. Thus, he sug-
gested that it was improper for “Vanuatu [to] just jump]
ahead and go[] to court”.

This position misses two essential aspects of the Ge-
neral Assembly’s authority to deliberate about and make
advisory opinion requests that are particularly notewor-
thy in light of the United States’ strong support of that
body’s Charter powers in the context of the UN’s respon-
se to Russia’s unlawful invasion of Ukraine.

First, the General Assembly meetings are themselves
diplomatic processes. Of course, just like the diplomatic
processes that take place within the UN Framework Con-
vention on Climate Change or any other treaty regime,
General Assembly diplomatic processes take place within
a legal regime — that of the UN Charter, and particularly
those provisions establishing the General Assembly and
its relationship to other UN organs such as the IC]J.

Moreover, the Charter contains multiple provisions
recognizing that diplomatic processes can and should of-
ten work in tandem with law and judicial proceedings
to fulfill the UN’s mission of maintaining international
peace and security. Indeed, the establishment of the IC]
as the UN’s “principal judicial organ” along with the po-
litical organs of the General Assembly and the Security
Council represents such a recognition. Thus, a suggesti-

on that judicial proceedings and diplomacy are somehow
mutually exclusive is not only wrong; it risks undermi-
ning the essential interaction of multiple tools of inter-
national governance.

Second, Vanuatu did not — and indeed could not - “go
to” the IC]J to ask for an advisory opinion, as only UN or-
gans and other specialized agencies may do so. The Char-
ter thereby limits the IC]’s advisory jurisdiction to que-
stions that states have agreed to ask collectively. Further,
those questions asked by the General Assembly — which
like the Security Council can pose any legal question to
the Court, but unlike the Security Council provides a go-
vernance venue in which all states have equal represen-
tation - necessarily represent questions that most of the
world has decided need to be answered. That is unque-
stionably the case with the request for an advisory opini-
on on the question of state obligations and responsibility
related to climate change.

In a world of accelerating climate devastation that
is disproportionately borne by those countries that con-
tributed the least to the problem, the historic advisory
opinion request is an example of the Charter processes
working well. That is both because of the global delibe-
rative governance process it represented and because of
the particular tool that the General Assembly decided to
use - a request for an opinion from the World Court - to
which I now turn.

Legal Application and Interpretation as Essential to Rule
of Law

An essential, although not sufficient, pillar of establi-
shing the rule of law is authoritative legal application and
interpretation. That is because, although many legal ob-
ligations remain in force as facts continue to evolve, they
must be applied and interpreted if they are to continue
to have force and thereby serve the functions that drove
their creation.

In the context of international law, the legal inter-
pretations in the opinions of the IC], the “principal ju-
dicial organ” of the UN and the only international court
with the authority to decide any question of internatio-
nal law, are uniquely authoritative statements of the law.
They are thus highly influential, most immediately for re-
gional and domestic courts and litigants, but also for the
applications and invocations of international law in my-
riad other governance venues, from legislatures and exe-
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cutives to negotiations and other diplomatic interactions
that assume certain international laws are in place (even
if their content and applicability are contested, as they
sometimes are, and hotly so).

Unlike the ICJ’s decisions issued in the exercise of its
contentious jurisdiction, which are binding on the state
parties to the dispute, the Court’s advisory opinions are
non-binding. Nevertheless, its advisory role is just as im-
portant as that in contentious cases. Indeed, as Mexico’s
UN Ambassador and IC] nominee Juan Manuel Gémez-
Robledo Verduzco put it: “[B]y answering [advisory opini-
on requests, the IC]] provides a service to the entire [UN]
membership acting through the General Assembly, the
Security Council, or any other entity authorized to ask for
an advisory opinion”. That is because such opinions can
and often do support the rule of law, even if they are not
alone adequate to realize it.

In the context of Russia’s brutal invasion of Ukraine,
the United States appears to be developing a tentative re-
cognition that the rule of international law and interna-
tional legal institutions such as the General Assembly and
the ICJ are necessary to provide peace and security and
justice. Whether the country will go far enough with its
support to promote a true rule of law — which would mean
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subjecting itself to accountability for violations in future
cases as well as myriad past and ongoing ones — remains
to be seen.

Discouragingly, the United States’ reaction during
this same time period to the resolution for an advisory
opinion on state obligations related to climate change in-
dicates that it is not only selective about the countries it is
willing to subject to law (it most notably exempts itself),
but also about the subject matter to which it is willing to
apply law.

That is a dangerous combination of selectivity. As
tragic and worthy of attention as the Ukraine crisis is,
for most of the world, the climate crisis is a much bigger
priority. Fortunately, however, the international legal
system has the capacity to prioritize both. That capacity
just needs to be marshalled and realized. The General As-
sembly resolution seeking an advisory opinion from the
IC] about what international law has to say about state
obligations related to the greatest threat that the world
has ever faced offers a glimpse into what it looks like to
use international law and legal institutions to do what
they formally purport to do: advance global peace and
security.
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How Human Rights Defenders Should Address Homophobic and Transphobic Politicking
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In many countries across Africa, the promotion and pro-
tection of the rights of LGBTIQ+ citizens is one of the
most contentious topics in human rights debates. The
poisoned roots find their origins predominantly in colo-
nial moral and legal impositions that brutally governed
and continue to influence all areas of life including an
imposed dual understanding of sexuality and gender.
This is inter alia reflected in enduring colonial era laws
currently criminalising same-sex sexual conduct in 32
African states. Today, homophobia and transphobia of-
ten serves political expediency, rendering the fight for
equality and equal protection both tenuous and danger-
ous. At the regional human rights system, too, we cur-
rently experience a situation of ambivalence, which is re-
flected, for example, in the rejection of the African Com-
mission on Human and Peoples’ Rights (African Commis-
sion) to grant observer status to some NGOs allegedly fo-
cusing on the promotion of rights “contrary to the virtues
of African values”.! This happens despite the build-up of
a soft-law framework of the African Commission over the
past twenty years clarifying that the inclusion of SOGI-
ESC (sexual orientation, gender identity, gender expres-
sion and sex characteristics) is part of the Commission’s
promotional and protection mandate.

Serious setback after landmark decision by Supreme
Gourt in Kenya

If any confirmation was needed that the path towards the
realisation of SOGIESC rights was hard, then the reac-
tion to the 24 February 2023 judgement of the Supreme
Court of Kenya is an apt case in point. In its decision the
Supreme Court upheld the registration of the National
Gay and Lesbian Human Rights Commission (NGLHRC)
with Kenya’s NGO Coordination Board: a result which

rightly has been widely celebrated. The Court determined
that “it would be unconstitutional to limit the right to as-
sociate, through denial of registration of an association,
purely on the basis of the sexual orientation of the appli-
cants”. Beyond the legal landmark decision, the court rul-
ing has revealed two key lessons: First, that the phenom-
ena of strategic counter-attacks regarding SOGIESC ad-
vocacy and struggles for protection would likely become
the norm; and secondly that human rights defenders need
to develop structured and specific management plans for
inevitable setbacks.

The short weeks following the court decision have
provided a brutal and sobering confirmation of these two
lessons. The landmark decision by the Supreme Court
of Kenya has caused a tragic setback in Kenyan soci-
ety which has manifested in hate speech from religious
and political personalities and increased instances of vio-
lence that threatens the lives of LGBTIQ+ persons. While
the court decision ostensibly only decided over the reg-
istration of an association with the NGO Coordination
Board, the public discourse shifted towards denouncing
the claims for protection of LGBTIQ+ citizens and lim-
iting discussion on “homosexuality” based on allegedly
African moral, cultural and religious arguments.

Condemnation of the Uganda Anti-Homosexuality Bill

As this wave of homophobic and transphobic hate speech
trended in Kenya, not to be outdone neighbouring
Uganda has followed suit. On 21 March 2023, the Uganda
Parliament passed the Anti-Homosexuality Bill (2023).
The discriminatory legislation is not a new assault on the
constitutional rights of minoritized Ugandans but rather
a modified form of earlier versions of the Bill, all of which
aimed to make a section of Ugandan citizens less pro-

1 African Commission on Human and Peoples’ Rights, ‘Final Communiqué of the 73rd Ordinary Session of the African Com-
mission on Human and Peoples’ Rights’ Banjul, The Gambia 20 October-09 November 2022.

2 Gentre for Human Rights, Faculty of law, University of Pretoria (CHR) and the Centre for Sexualities, AIDS, and Gender, Uni-
versity of Pretoria (CSA&G), ‘Press Statement: Centre for Human Rights and Centre for Sexualities, AIDS and Gender condemn

the passing of Uganda’s Anti-Homosexuality Bill’ (28 March 2023).
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tected by the Constitution.2

In this context, we condemn wholly the Anti-
Homosexuality Bill of Uganda in the strongest way pos-
sible. In aligning with many human rights organisations,
groups and individuals in Africa and all over the world,
we urge President Yoweri Museveni to act in accordance
with the human rights obligations emerging out of the
Ugandan Constitution as well as the African Charter and
ensure that these hate provisions do not stain the cor-
pus of Ugandan law. In this regard, we reiterate Art.
2 of the African Charter under which State parties are
obliged to protect the rights and freedoms of every indi-
vidual without distinction of any kind, which necessar-
ily includes the basis of sexual orientation and gender
identity, jurisprudence which has been confirmed by the

African Commission.>

Understanding the context of the Uganda Anti-
Homosexuality Bill

Art. 145 “Unnatural Offences” of the Ugandan Penal Code
Act, which is an odious and dangerous relic of colonial
legal imposition, criminalises same-sex sexual conduct.
Processes of passing additional discriminatory legisla-
tion against LGBTIQ+ people in Uganda are not a new
phenomenon but have become a favoured political foot-
ball. In 2009, Members of the Uganda Parliament intro-
duced the initial Anti-Homosexuality Bill (2010). This
Bill punished inter alia aggravated “homosexuality” with
the death penalty and obligated everyone including fam-
ily members and friends to report acts of “homosexual-
ity” as well as the intention to do the same. It was never
passed by the Uganda Parliament.

Starting in 2013, the Uganda Parliament has made an-
other attempt, the Anti-Homosexuality Bill (2014) was
passed and President Yoweri Museveni signed it into law.
However, this version of the Anti-Homosexuality Bill was
struck down by the Constitutional Court for procedural
reasons in August 2014.

In 2021, the Sexual Offences Bill was passed by the
Ugandan Parliament but vetoed by President Museveni
because the offences covered are already covered in the

Thoko Kaime, Isabelle Zundel

Ugandan Penal Code. The Sexual Offences Bill aimed to
criminalise a “wide array of sexual practices as unnatu-
ral, particularly between persons of the same-sex, further
criminalise sex work and create a sexual offender register
with extensive reporting requirements”.4

The enactment of the latest version of the Anti-
Homosexuality Bill (2023) now depends on President
Yoweri Museveni, who has 30 days to sign the bill accord-
ing to Art. 91 (3) of the Constitution of Uganda (Amend-
ment 1995). The Anti-Homosexuality Bill (2023) is to be
understood as an expansion and interpretation of what
is widely understood to be part of Art. 145 “Unnatural
Offences” of the Ugandan Penal Code Act. While the lat-
est modifications to the Bill, especially on the penalties,
were made on the evening of the vote, one of its key fea-
tures is the factual criminalisation of a person and not
an act. Beyond that, the promotion of “homosexuality”
is punishable by the bill and at the same time, the bill
includes an obligation for everyone to report homosex-
uality which has the potential of dividing communities
and alienating, friends and families. The Human Rights
Awareness and Promotion Forum (HRAPF) in Uganda has
summarized the bill as unconstitutional due to its viola-
tion of constitutional rights such as the rights to equal-
ity and freedom from discrimination, privacy, dignity and
freedom from inhuman and degrading treatment as well
as freedom of expression, religion and association.

The Centre for Human Rights, Faculty of Law, Uni-
versity of Pretoria together with the Centre for Sexu-
alities, AIDS, and Gender, University of Pretoria have
rightly stated that the Bill will “further endanger the
lives, safety and dignity of an already vulnerable and tar-
geted group”.5

Interchanging dynamics and blueprint for Africa?

Uganda is not the only country that has discussed, intro-
duced and passed discriminatory legislation which traces
its lineage to the well-known “Unnatural Offences” Acts
in the Penal Codes of former British colonies. For ex-
ample, in 2021 the similarly-intentioned Promotion of
Proper Human Sexual Rights and Ghanaian Family Values

3see for example, Resolution 275 on Protection against Violence and other Human Rights Violations against Persons on the
basis of their real or imputed Sexual Orientation or Gender Identity (ACHPR/Res.275(LV)2014).

4Human Rights Awareness and Promotion Forum, ‘A legal and human rights analysis of the Anti-Homosexuality Bill, 2023 as

enacted by Parliament’ (29 March 2023).

5 Centre for Human Rights, Faculty of law, University of Pretoria (CHR) and the Centre for Sexualities, AIDS, and Gender, Uni-

versity of Pretoria (CSA&G) (n 2), see also here.
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Bill was introduced to the Ghanaian Parliament. After the
Kenyan court decision, Member of Parliament George Pe-
ter Kaluma also threatened to introduce such legislation.
And if the history of political-point scoring on the backs
of SOGIESC communities is anything to go by, this is no
idle threat.

The homophobic and transphobic legislation in the
different places need to be realised as a “political tool
[...] to promote self-serving agendas”. In that light, the
Uganda Anti-Homosexuality Bill (2023) can easily serve
as a blueprint for politicians and parliaments in other
countries. This could further fuel the current dilemma
of the promotion and protection of SOGIESC rights in
the African human rights system and therewith lead to
respectively reinforce a homophobe regression over the
continent.

Whilst the Uganda Anti-Homosexuality Bill is un-
constitutional and should not be recognized by the na-

tional courts, the initiation of such a bill already catal-
yses tremendous consequences for the community. Fur-
ther, considering the historical context of this Bill and re-
alising the political expediency that drives the promotion
bills like this this will certainly not be the end of develop-
ments in Uganda (and beyond).

This is why it is critical that human rights defenders
across the continent anticipate these setbacks and plan
for contingencies. This could include preparing ready-
to-go court interventions that can be instituted as soon
as these setbacks are pushed through constitutional pro-
cesses. More importantly, it includes collaborating across
borders and utilizing the African human rights system so
that all its protection procedures can be brought to bear
on what is evidently an intractable problem of human
rights. All Africans deserve the best protection of their
rights.
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Environmental Intelligence and the Need

{0 Gollect It
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Current studies by biologists attest that Earth’s overall
biodiversity is “crashing”. The most recent IPCC findings
are no less dire. Multilateral deals aimed at preserving
the environment are coming and going without having
anything close to adequate results on the ground. Sta-
tes worldwide are currently missing not just a quickly re-
ceding opportunity to change things for the better, but
also the rapidly growing and truly unprecedented threat
which broad-scale anthropogenic ecological decline re-
presents. Despite sporadic efforts to craft marginally im-
proved policies officially designated as “environmental”
directives or regulations, governments worldwide conti-
nue to fail to meaningfully change course in the vast bulk
of their pursuits (all of which are, de facto, environmen-
tal in their impact), continuing to license and encourage
enormous enterprises of disruption, contamination, and
consumption of the natural world and its web of life. Sta-
tes misconstrue air, water, land, and the web of life as
valuable economic and strategic resources instead of re-
cognizing them as priceless and “other” - unable to be
replicated or replaced, the true inordinate complexity of
their interactions and how these are required to support
human life still little understood. Climate change is trea-
ted not as a warning to truly rethink state behaviors be-
fore worse follows, but as an anomaly in light of which
“environmental security” must quickly be re-established
by re-dominating nature with new and different techno-
logies.

The state and its supporting societies in the global
North became what they are through being thusly nature-
blind and hubristic. There is no version of the modern
nation-state as we know it today which could, overnight,
internalize the absolute centrality of the physical web of
non-human life and natural landscapes to human survi-
val — and their stark and undeniable contemporary vul-
nerability to devouring and permanent destabilization by
a population headed toward 10 billion humans — to the
extent arguably both objectively warranted and actually
needed to create a fulcrum massive enough within go-
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vernments and their publics to enable them to turn their
states sharply and decisively off the disastrous avenue
toward self- and Earth-destruction we are on. There is
a hyper-rationality and empathy-less soullessness to the
modern state which tends toward giving it a structural
inability to truly care for nature or for the future, as Vaclav
Havel pointed out in the 1980s. These blind spots or voids
are made even larger when corporate and/or illicit captu-
re of state institutions comes into play wherein entities
profiting enormously off the status quo give large crumbs
to those in power to keep things the same. The scientific
community’s oft-expressed outrage at governments’ in-
action on the pure facts they have provided them on the
environmental crisis is thus, in a way, politically and hi-
storically naive. But we are pragmatically and ethically
obliged not to give up on the prospect of renovating and
revitalizing the state so that it might become, over time, a
more beneficial and truly survival-interested form of its-
elf. The ancient democratic ideal of some kind of just and
even semi-enlightened state, governing in order to pro-
tect all its people from harm and risk, is too valuable a
baby to throw out with its very dirty modern bathwater.

A role for national intelligence on the environment

One part of the inner power structure of almost all
countries globally which recommends itself for a new
role in this context is the national intelligence agency.
State-collected intelligence is something like a national
security-relevant attestation blending fact and opinion
(and often including facts about who holds which opini-
ons), possessed by one party to the exclusion of one or
more others to the possessing party’s advantage. Intelli-
gence has its fierce critics, and sometimes, to be fair, in-
telligence falls far short of its potential. But there is a long
history and institutional reservoir to intelligence praxis
which is relevant to revitalizing the state’s appreciation
of environmental survival concerns in our current epoch,
a particular way intelligence has honed over time of coll-
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ecting and analyzing unwelcome but relevant facts and,
most importantly, communicating them directly to those
in power. Intelligence reporting uses a human, dialogue-
like construction and framing; it has an ability to stradd-
le the 1) subjective self-interests or aims of the state and
2) objective external facts, without conflating these two
or removing their distinction. The gatherer or analyzer of
intelligence looks to observe events close at hand but al-
s0, in a sense, through the dispassionate “eyes of a stran-
ger,” the stranger who is at the same time always bearing
in mind the state that has dispatched him or her. Over
time the collector, analyst, or briefer builds an intuition
regarding what is and is not of interest to the state from
among a profligate range of possible lines of reportage.
The intelligence agency as a whole also develops with the
center of power a larger-scale steady back-and-forth flow
of information and questions, a conversation-like dyna-
mic.

Intelligence is a human art, and not a science. It is
impossible to predict exactly how an intelligence agen-
cy, or any individual collector or analyst, would go about
it, given the overall tasking of looking through its “stran-
ger’s eyes” at the environmental predicament at the na-
tional scale. This would have to vary by the country, by
the collector, and even from day to day, report to report.
But there are some overarching questions which suggest
themselves as potential guideposts for the collection ef-
fort. The largest overarching one would be, “Is our sta-
te (or is foreign state X) secure within the web of life?”
Achieving security within the web of biotic life is different
from achieving traditional geopolitical or domestic secu-
rity; we might call it achieving “deep” or “organic” natio-
nal security, a form of security which encompasses both
biophysical and immaterial aspects of state interests and
behaviors. Intelligence agencies could report on condi-
tions, threats, dynamics, major players, etc., shaping (at
least) three main aspects of organic national security: the
state’s 1) hard biophysical capacity, 2) actual expressed
and believed-in desire, and/or 3) pragmatically outlined
true intention, to survive and perdure into the indefini-
te future. Reports could weave consideration of various
anthropogenic impacts on air, water, land, and/or other
species into analyses of the current and prospective sta-
tus of these three facets of organic national security. Far
more of this kind of reporting could be publicly released,
at least in distilled form, and shared with neighboring sta-
tes, than is the norm in traditional intelligence. Its out-

put would matter because leaders (and their publics) need
to better and more closely track organic security predi-
caments and paradoxes unfolding in other countries and
their own, if they are to shape meaningfully new trajec-
tories of decision-making on our wholesale treatment of
the web of life and thus seek to ensure our physical [and
moral] survival.

Strategic versus tactical environmental intelligence

Strategic environmental intelligence collection would
differ from what might be called the tactical environmen-
tal intelligence which law enforcement agencies of va-
rious types around the world already sometimes collect
in the course of their intelligence-led policing of envi-
ronmental crimes. Tactical environmental intelligence is
usually either highly localized and perishable, e.g., infor-
mation on the location of a fast-moving group of poa-
chers in a wildlife protected area, and/or meant to serve as
evidence and be integrated into an effort to build a pro-
secutorial case against those engaging in already outla-
wed activities: e.g., again, illicit wild flora and fauna poa-
ching and trafficking; or illegal or unreported fishing, in-
dustrial pollution or e-waste dumping, “green” certifica-
tion fraud, etc.

Strategic environmental intelligence collected by a
national intelligence agency would be different, and have
a twofold purpose or character. First, it must be non-
evidentiary and indeed be as free as possible from thin-
king in terms of current norms of legal versus illegal tre-
atment of nature. Along the same lines, it must avoid fal-
ling into the currently en vogue “environmental security”
mindset which replicates old patterns of trying to securi-
tize and economize the web of life, imagining we can ulti-
mately control through force (and precise modeling) what
nature as a whole “does,” and whom its decline most af-
fects, from the safe and sealed cockpit of a fully intact and
functioning state looking down on the crisis outside it.
Strategic environmental intelligence must hew to foun-
dational, uncomfortable questions about internal and ex-
ternal organic security, questions which remain hidden or
taken for granted within much contemporary traditional
security discourse including such “environmental securi-
ty” approaches. As noted above, the specific forms these
discomfiting questions take can and must differ by coun-
try and context, but they can be roughly imagined as al-
ways looking dispassionately at some aspect of the capa-
city, desire, and/or pragmatic true intention of a given
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state to perdure indefinitely, given the context of cur-
rent environmental realities and judging by actual, on-
the-ground state behaviors and policies.

Secondly, from an ethically normative standpoint,
strategic environmental intelligence could be pursued
with the goal of boosting, over time, what we might think
of loosely as the environmental IQ of the state across all
sectors of its decision-making, and along with this, boo-
sting the state’s willingness to engage in a more advan-
ced level of discourse on how to actually re-achieve and
then preserve real organic national security. Discussions
of this type of security as separate from, and as grounding
or enframing of, traditional security, would often ent-
ail designating different state actions as self-interested
compared with those which appear self-interested or be-
neficial according to traditional security calculations; ef-
fective strategic environmental intelligence would ideal-
ly form part of the basis upon which leaders would [fi-
nally] decide they nonetheless had to persevere in having
serious and regular internal and external discussions on
prioritizing organic security.

Legal mandates for environmental intelligence collec-
tion

Having considered the potential functional case for coll-
ecting strategic environmental intelligence, are there po-
tential legal obstacles to existing national intelligence
agencies beginning to carry out this type of collection?
In the case of foreign-directed or external national intel-
ligence agencies, such as Germany’s Bundesnachrichten-
dienst (BND), there tends to be enough language in extant
law to cover collection on any topic deemed relevant to
the foreign-facing national security interests of the home
country. The BND, for its part, is mandated by law to “ob-
tain information about foreign countries that is of foreign
and security policy importance for the Federal Republic
of Germany.” This would leave only the question of whe-
ther the government would have to carry out any specific
steps, whether via a constitutional amendment or other-
wise, to establish that the foundational environmental
questions discussed above, as applied to other countries,
could be characterized as being “of foreign and securi-
ty policy importance” to Germany. Given the borderless
quality of the environmental crisis and the interlinkages
connecting many [if not all] states’ outcomes on organic
security, this seems a straightforward case to make.
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In the case of domestic intelligence agencies, such as
Germany’s Bundesamt fiir Verfassungsschutz (BfV), it is
possible that new divisions would need to be created to
enable environmental intelligence to be well-defined as
its own domestic collection objective. But fundamental-
ly, since the risk of the collapse of the web of life does po-
se an existential threat to the state, the government, the
rule of law, and the broader society, and since much of
the human impact on the web of life (along with all of its
surrounding socio-cultural power dynamics and the sta-
ted agendas of its main players) takes place in the open
and would not have to be collected on covertly per se,
there should be no major legal obstacles in a democra-
tic state to undertaking such collection. In the case of the
BfV, for example, of the four main criteria domestic thre-
ats must meet in order to qualify as legal collection tar-
gets, the erosion of the natural web of life through hu-
man impact arguably meets at least three: being direc-
ted against the federal government; spreading beyond a
single province; and potentially affecting the foreign af-
fairs of Germany. Being directed against the federal go-
vernment need not be intentional to be a fact; the actions
of organized crime, narco-cartels, or corruption, at grand
enough scales, differ little from staging a soft coup over
various parts of government, and can sometimes be di-
rectly involved with political outcomes, all while still in-
tending to exist in parasitic tandem with the constitutio-
nal order. Sometimes the parasite overestimates and/or
overwhelms the strength of the host and outcomes beco-
me chaotic. Human impacts on the environment are an-
other contemporary “cost of doing business”-type unde-
sirable side effect of modern states poised to eventually
overwhelm the legitimate government’s continued func-
tioning, and as such are similarly valid targets for dome-
stic intelligence reporting. Eco-harms at scale are simply
[even] more legal and normalized, but just like the corrup-
tion and corporate capture of the state with which they
are also intertwined, when they become a threat to the
state’s prospects for survival, the domestic intelligence
function should be triggered. Western-style democracies’
domestic intelligence agencies are a portion of the inter-
nal, trusted power structure, yet still independent enough
to present assessments about threats from within even
when they implicate those in power. What the scientists,
and what common sense, are saying, is that a foundatio-
nal and unprecedented threat from within has already ar-
rived in the form of our destruction and overwhelming of
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the biotic web of life to the point of harming our prospects
for group and state survival.

Whether strategic environmental intelligence collec-
tion is located within the domestic or foreign service, or,
ideally, in a hybrid internal-external cadre of collectors,
analysts, and briefers, collecting on organic national se-
curity interests is something tangible we can try now,
using the imperfect states we currently have, rather than
the ones we wish we had. It will strengthen a part of go-
vernment which is not (usually) part of the corporatist
and overly mindlessly rationalized elements of the mo-
dern state; a part which can on the contrary still (usually)
“think” without these factors clouding it, while still also
being directly tied in to state leadership. While some may

consider it a dramatic departure from traditional intelli-
gence collection, it is only a deepening and adjustment
of an existing mandate, and can be carried out in parallel
with, not to the exclusion of, traditional collection. Given
the frequent calls by scientists and conservationists for a
“transformative,” drastic overhaul of states and societies
based only on what direct models and measures they can
take of our fading biosphere — a biosphere whose true
complexity must always elude us and which may there-
fore hold many more radically destabilizing surprises in
store than any we can yet grasp or predict — it seems a
very mild and moderate step indeed.

Katherine C. Snow, VerfBlatt 2023, 712. 115
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