DEPARTMENT OF HEALTH AND MENTAL HYGIENE
BOARD OF HEALTH
NOTICE OF INTENTION
TO ADD §81.50 TO ARTICLE 81 OF THE NEW YORK CITY HEALTH CODE

NOTICE OF PUBLIC HEARING

In compliance with §1043(b) of the New York City Charter (the “Charter”) and pursuant to the
authority granted to the Board of Health by 8558 of said Charter, notice is hereby given of the proposed
amendment of Article 81 of the New York City Health Code (the “Health Code”) to add §81.50.

NOTICE IS HEREBY GIVEN THAT THE DEPARTMENT OF HEALTH AND MENTAL
HYGIENE (THE “DEPARTMENT”) WILL HOLD A PUBLIC HEARING ON THE PROPOSAL ON
MONDAY, OCTOBER 30, 2006 FROM 10:00 A.M. TO 1:00 P.M. IN THE SECOND FLOOR
AUDITORIUM AT 125 WORTH STREET, SECOND FLOOR, NEW YORK, NEW YORK 10013.

PERSONS INTERESTED IN PRE-REGISTERING TO SPEAK SHOULD NOTIFY, IN
WRITING, RENA BRYANT, SECRETARY TO THE BOARD OF HEALTH, 125 WORTH STREET
CN-31, NEW YORK, NEW YORK; (212) 788-5010 BY 5:00 P.M., OCTOBER 27, 2006. PLEASE
INCLUDE A TELEPHONE NUMBER WHERE, IF NECESSARY, YOU MAY BE REACHED
DURING NORMAL WORKING HOURS. SPEAKERS WILL BE LIMITED TO FIVE (5) MINUTES.

PERSONS WHO REQUEST THAT A SIGN LANGUAGE INTERPRETER OR OTHER
FORM OF REASONABLE ACCOMMODATION FOR A DISABILITY BE PROVIDED AT THE
HEARING ARE ASKED TO NOTIFY RENA BRYANT, SECRETARY TO THE BOARD OF
HEALTH, 125 WORTH STREET CN-31, NEW YORK, NEW YORK 10013; (212) 788-5010 BY
OCTOBER 16, 2006.

REGISTRATION WILL BE ACCEPTED AT THE DOOR UNTIL 10:00 A.M. HOWEVER,
PREFERENCE WILL BE GIVEN TO THOSE WHO PREREGISTER.

WRITTEN COMMENTS REGARDING THE PROPOSAL MUST BE SUBMITTED BY MAIL
TO RENA BRYANT, SECRETARY TO THE BOARD OF HEALTH, 125 WORTH STREET CN-31,
NEW YORK, NEW YORK 10013 OR BY E-MAIL TO:
RESOLUTIONCOMMENTS@HEALTH.NYC.GOV OR BY FAX TO RENA BRYANT AT (212) 788-
4315 ON OR BEFORE 5:00 P.M. ON OCTOBER 30, 2006.

WRITTEN COMMENTS RECEIVED BY THE SECRETARY TO THE BOARD OF HEALTH
AND A TRANSCRIPT OF THE PUBLIC HEARING WILL BE AVAILABLE FOR PUBLIC
INSPECTION WITHIN A REASONABLE TIME AFTER RECEIPT, BETWEEN THE HOURS OF
9:00 A.M. AND 5:00 P.M. AT THE OFFICE OF THE SECRETARY.


mailto:RESOLUTIONCOMMENTS@HEALTH.NYC.GOV

STATUTORY AUTHORITY

This amendment to the Health Code is promulgated pursuant to 88558 and 1043 of the Charter.
Sections 558(b) and (c) of the Charter empower the Board of Health to amend the Health Code and to
include in the Health Code all matters to which the Department’s authority extends. Section 1043 grants
the Department rule-making authority.

STATEMENT OF BASIS AND PURPOSE

The Department of Health and Mental Hygiene (the “Department”) enforces provisions of the
New York City Health Code (“Health Code”) and other applicable law intended to protect the
wholesomeness of food served directly to the consumer throughout the City, including food that is
commercially prepared, and sold or distributed for free, by food service establishments, a broad category
which includes restaurants, caterers and mobile food vending units. The Department also regulates non-
retail food processing establishments, such as mobile food vending commissaries, as defined in Health
Code §89.01, which supply food for mobile vending units.

Background

Restaurants (the term is being used interchangeably with “food service establishments” or
“FSEs”) are an important source of daily food intake for New York City residents: an estimated one third
of daily caloric intake comes from foods purchased in restaurants." Assuring safe and healthy dining
options is a public health priority. The Department issues permits and inspects all New York City FSEs
and non-retail food processing establishments, as defined in  §81.03(j) and (p) of the Health Code.
Although federally mandated nutrition labeling on food products for sale in supermarkets facilitates
informed choice, consumers lack such essential information to make healthy choices when eating in
restaurants. Calorie information, if provided at the time of food selection, would allow New Yorkers to
make more informed choices.

Accordingly, we propose that the Board of Health amendAcrticle 81 of the New York City Health
Code to make information on calorie content of menu items clear to consumers at the time of ordering at
FSEs where such information is publicly available.

The Department is charged with preventing and controlling diseases, including chronic disease,
through approaches that may address individual behavior or the community environment. By requiring
posting of available information concerning restaurant menu item calorie content, so that such
information is accessible at the time of ordering, this Health Code amendment will allow individuals to
make more informed choices that can decrease their risk for the negative health effects of overweight and
obesity associated with excessive calorie intake.

Basis for requiring calorie labeling in FSEs that make nutrition information publicly available.

Obesity is epidemic

According to measured height and weight data from the National Health and Nutrition
Examination Survey (NHANES), the obesity rate among U.S. adults more than doubled over the past
three decades from 14.5% in 1971-1974 to 32.2% in 2003-2004.%,> In New York City, more than half of
adults are overweight and one in six is obese.* Obesity begins early — 21% of New York City
kindergarten children are obese.” People who are overweight are at increased risk for diabetes, heart
disease, stroke, high blood pressure, arthritis, and cancer. Diabetes more than doubled over the last decade
and now affects three quarters of a million New Yorkers.



If rates of obesity continue to rise unabated, it is estimated that one in three children (and half of
Hispanic children) born in 2000 will develop diabetes in his or her lifetime.’

‘Away from Home’ food consumption increasingly fuels obesity and chronic illness

As rates of obesity continue to rise, Americans are increasingly eating meals away from home. In
1970, Americans spent 26% of their food dollars on foods prepared outside their homes while by 2006
they spent almost half (48%) of their food dollars eating out.® As previously noted, the average American
consumes about one third of calories from foods from restaurants.’ Children eat almost twice as many
calories when they eat out than when they eat at home.™

Nutrition labeling works and is supported by consumers and leading experts

Since 1994, the federal Nutrition Labeling and Education Act (NLEA) has made nutrition
information available to consumers on packaged foods purchased in retail stores. This information is
widely used. Three-quarters of American adults report using food labels,** and about half (48%) report
that nutrition information on food labels has caused them to change their food purchasing habits.*
However, NLEA explicitly exempts restaurants from nutrition labeling requirements, and at most
restaurants, people can only guess the nutrient content of foods at the point of purchase. Current voluntary
attempts by some food service establishments to make available nutrition information are inadequate
particularly because the information is usually not displayed when consumers are making their choices
and purchases. When FSEs’ nutrition information is available on the internet, patrons need to have access
to off-site websites. Such information may also be available in brochures, on placemats covered with food
items, or on food wrappers, where the information is hard to find or difficult to read and only accessible
after the purchase is made. Thus the information provided has little impact on choice.*®

Without calorie information, it is difficult for consumers to compare options and make informed
decisions. People do not accurately guess the calorie content of foods and beverages, and calorie
information will help guide food choices. Recent studies found that 9 out of 10 people underestimated the
calorie content of less-healthy items by an average of more than 600 calories (almost 50% less than the
actual calorie content).** When calorie information was provided on food items, consumers chose high-
calorie items 24% to 37% less often.

Additional marketing research has shown that providing nutrition information affects consumer
attitudes and purchasing intentions. Consumers consistently underestimate the nutrient levels in food
items and overestimate the healthfulness of restaurant items."> When consumers are made aware of
nutrition information at the point of purchase, disease risk perceptions increase, attitudes toward the
product change, and purchasing intentions for unhealthy products decrease.'®!’ Presenting nutrition
information on restaurant menus empowers consumers and influences food choices.*®

Consumers want this information. Six nationally representative polls have found that between
62% to 87% of Americans support requiring restaurants to list nutrition information.**?

A key recommendation of a recent Food and Drug Administration-sponsored expert group report
on obesity and eating away from the home was that “Away-from-home food establishments should
provide consumers with calorie information in a standard format that is easily accessible and easy to use.
Participants believe that information should be provided in a manner that is easy for consumers to see and
use as part of their purchasing and eating decisions. Information should be provided for any standard
menu item offered on a regular and ongoing basis that is prepared from a standardized recipe, whether the
item is an entire meal or a meal component. Non-standard items, including daily specials and



experimental items, may be exempted. Information should be provided for the standard menu item as
usually offered for sale (i.e., the base product, in the portion size as offered for sale), since most means of
providing information cannot easily account for changes due to customization and special orders.”*

Proposed changes to Health Code to require calorie labeling

New York City needs to address the rapidly growing twin epidemics of obesity and diabetes.
Calorie labeling is a public heath intervention to address these problems. Providing simple, point-of-
purchase calorie information would allow consumers to make more informed food choices in restaurants
just as they currently can in supermarkets.

Accordingly the Department proposes that the Board amend Article 81 of the Health Code to
require FSEs that make calorie information for standardized menu items publicly available (published by
or on behalf of the FSE) on or after March 1, 2007, to post such calorie (kcal) information on menu
boards and menus, next to each menu item (Figure 2). Of course, in order for the calorie information to be
accurate, such a requirement can only be implemented for food items that are standardized with regard to
portion size, formulation, and ingredients. Therefore, it is expected that the proposal would apply only to
the approximately 10% of New York City food service establishments that serve food menu items in
portions that are standardized for size and content. Posting of calorie content information will be required
for daily or other special menu items for which calorie content has been made publicly available. Calorie
amounts shall be posted in a size and typeface at least as large as the price or name of the menu item. This
provision does not require any FSE to engage in analysis of the nutrition content of its menu items, but
does require restaurants that make such information available to their customers to post it in plain sight,
so it is available at the time of ordering. By doing so, these FSEs will enable New Yorkers to have the
information they need to make more informed choices.
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FIGURE 2
Example of Menu Board with Calorie Labeling®

Only FSEs that make nutritional information publicly available on or after March 1, 2007, such as
in brochures, signage, websites, or by other means, will be required to post calorie information. Posted
calorie content information will be calculated in accordance with 21 CFR section 101.9(c)(1)(i) or its
successor regulation. FSEs would not be precluded from providing additional nutrition information
voluntarily.



The Department’s restaurant inspectors would be responsible for enforcing the requirement that
nutrition information is provided on menu boards and menus.

STATEMENT PURSUANT TO SECTION 1042 - REGULATORY AGENDA

The proposed amendment was not included in the Department’s Regulatory Agenda because it
resulted from a recent analysis by the Department.

The proposal is as follows:

Note-matter in brackets [ ] to be deleted
Matter underlined is new

RESOLVED, that Article 81 of the New York City Health Code, set forth in title 24 of the Rules of
the City of New York, as last amended by resolution adopted on the seventh of June, two thousand five,
be, and the same hereby is further amended, to add a new section 81.50, to be printed with explanatory
notes, as follows:

881.50 Calorie labeling.

(a) Scope and applicability. This section shall apply to menu items that are served in portions the size and

content of which are standardized and for which calorie content information is publicly available on or

after March 1, 2007, by or on behalf of the food service establishment serving the items.

(b) Calorie information for menu items. Food service establishments shall post on menu boards and

menus the calorie content (in kcal) next to the listing of each menu item.

(i) On menu boards, calorie values shall be posted in a size and typeface at least as large as the name

of the menu item or price, whichever is larger. On menus, calorie values shall be legible and at least as

large as the name or price of the menu item.

(ii) Posted calorie content shall be calculated in accordance with 21 CFR section 101.9(c)(1)(i) or its

successor regulation.

(iii) For menu items that come in different flavors and varieties but that are listed as a single menu

item (such as beverages, ice cream, pizza or doughnuts), the median calorie content for all flavors or

varieties of that item shall be listed on menu boards for each size offered for sale. The median calorie

content for all flavors or varieties of that item shall be listed on menus. Calculations of median calorie

content for beverages shall exclude flavors or varieties that contain less than 15 kcals per 8 ounce serving.
(c) Effective date. This section shall take effect on July 1, 2007.

Notes: Section 81.50 was added by resolution adopted on xxx to require that food service establishments

in New York City that sell standardized food items prominently post publicly available information about



the calorie content of such items on menu boards and other displays in an effort to facilitate patrons’

nutritional choices.

RESOLVED, that the list of Section Headings in Article 81 of the New York City Health
Code, set forth in title 24 of the Rules of the City of New York, as amended by resolution adopted
on the seventh of June, two thousand five, be, and the same hereby is, further amended, to be

printed together with explanatory notes, as follows:

ARTICLE 81

FOOD PREPARATION AND FOOD ESTABLISHMENTS

* * *

881.49 Modification by Commissioner.
881.50 Calorie labeling.

* * *

881.51 Examination of most recent inspection report by patron or customer; posting sign.

Notes: Section 81.50 was added by resolution adopted on XXXX to require that food service
establishments that make available information about calorie content of individual menu items post such
information on menu boards and menus to enable consumers to make informed choices among such items

at the time of ordering.
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