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Introduction

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors. With our
overarching objective of leading legal excellence, we strive to excel and to be a world-class professional
body, understanding and serving the needs of our members and the public. We set and uphold standards
to ensure the provision of excellent legal services and ensure the public can have confidence in Scotland’s
solicitor profession.

We have a statutory duty to work in the public interest, a duty which we are strongly committed to
achieving through our work to promote a strong, varied and effective solicitor profession working in the
interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a
fairer and more just society through our active engagement with the Scottish and United Kingdom
Governments, Parliaments, wider stakeholders and our membership.

In October 2017 the Department for International Trade (DIT) published its paper on Preparing for our
future UK trade policy* to which the Law Society responded.? The Society has been considering the Trade
Bill® since its introduction and has the following comments to put forward for consideration at report stage
in the House of Lords.

General Remarks

We continue to support an inclusive and transparent trade policy to which extensive engagement with a
wide variety of stakeholder groups is important. In particular, we consider that trade in services should be
firmly embedded in the UK’s approach to trade and that free trade agreements should include
commitments to facilitate trade in legal services. The legal services sector facilitates trade across all other
sectors as well as being an important contributor to the UK economy in its own right.

Furthermore, it is important that trade agreements can be used to effect a wide range of changes in the
relationship between states and regions. In many such agreements provisions are a means to promote or
reinforce the application of the rule of law. Trade negotiations should take into consideration the need to
ensure protection for Human Rights minimum standards or norms and respect for the rule of law, the
interests of justice and access to justice.

*https://www.gov.uk/government/uploads/system/uploads/attachment data/file/654714/Preparing for our future UK trad
e policy Report Web Accessible.pdf

2 https://www.lawscot.org.uk/media/359078/Iss-response-to-dit preparing-for-future-uk-trade-policy november-2017.pdf

3 https://services.parliament.uk/bills/2017-19/trade.html
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In our response to the DIT consultation, we welcomed the recognition of the importance of engaging with
the devolved administrations and legislatures. We also emphasised that it is important to ensure that a
whole of governance approach is extended to trade negotiations. In this regard we note that one of the
principles agreed at the JIMC(EN) in October 2017 was that there should be a framework to ensure the UK
can negotiate, enter into and implement new trade agreements and international treaties. At the same time,
the Trade Bill focuses on “rollover” of the Agreement on Government Procurement (the GPA) and existing
international trade agreements in which we participate through membership of the European Union: this
briefing therefore concentrates on comments in the specific context of the current Bill.

Comments on the draft bill

Scope of delegated Powers

We remain concerned by the extensive scope of delegated ministerial powers under the Act, mirroring
concerns previously identified in relation to the use of Henry VIII powers in the context of the European
Union (Withdrawal) Bill.# It is not clear why the Government considers such wide powers to be necessary.

Under clause 1(1), the Bill grants an appropriate authority the power to make regulations that it considers
“appropriate” to implement the GPA. We consider that if the intention is to ensure implementation of the
GPA?3then the authorities should be required to make such provisions and the drafting should be amended
accordingly to say that the appropriate authority “should” make regulations to implement the GPA. In this
specific context, it could be helpful to allow the relevant authority discretion, facilitated by the current
wording, to make regulations which it considers appropriate to implement the GPA to ensure continued
alignment with EU requirements, if this would facilitate the UK’s future relationship with the EU. We also
consider that the authority should be required to consult stakeholders as part of the regulation-making
process.

Clause 2(1) provides that an appropriate authority may make such provision as the authority considers
appropriate to implement a future agreement. We believe this power should be limited to making
regulations which are considered “necessary” to implement the agreement.

We are concerned that clause 11(1) grants a very wide power to HMRC to request information. The scope
of this provision should be more clearly defined to give greater certainty as to who might be asked to

4 See our response to the Government’s White Paper in May 2017 - https://www.lawscot.org.uk/media/9969/grb-white-paper-
response.pdf at p4

5> Implementation of the GPA in the Bill refers to both the 1994 and Revised versions of the GPA (as defined in the Bill) and
accessions to them.


https://www.lawscot.org.uk/media/9969/grb-white-paper-response.pdf
https://www.lawscot.org.uk/media/9969/grb-white-paper-response.pdf

r;x,"gﬂ Law Society
9 of Scotland

provide information, the type and extent of information and the anticipated frequency and method of data
collection.

Similarly, clause 12(1) could involve disclosure of personal data relating to individuals or sensitive
commercial information. Limitations should be enshrined in clause 8 to ensure that their rights are not
affected. Similarly, any disclosure of information should be subject to the need to protect legal professional
privilege

We welcome the introduction of the reporting obligations set out in clauses 3 to 5 as this gives the
opportunity for greater scrutiny of the arrangements for “rolling over” existing trade agreements.

However, we also note that the pre-ratification reporting requirement set out in clause 3 in respect of FTAs
may be waived in exceptional circumstances (clause 4 (1)): this may limit the potential for scrutiny of such
agreements. Clauses 3 to 5 only apply to FTAs, although clause 2 (3) clearly provides that, “Regulations
under subsection (1) may make provision for the purpose of implementing an international trade agreement
other than a free trade agreement,” so there appears to be a lacuna, which may need to be addressed. We
also consider that there is a lack of clarity over what is meant by an international trade agreement other
than a free trade agreement.

Issues of relevance in the context of devolved administrations

At present, free trade agreements negotiated by the EU are classified as exclusive or mixed agreements,
depending on whether the matters dealt with are within the exclusive competence of the EU or also apply
to areas where competence is shared between the EU and Member States. For mixed agreements —
including the recent EU-Singapore FTA and CETA — approval is required from national parliaments, which
in the UK means approval by both Houses of Parliament.

Currently international relations and regulation of international trade is a reserved matter.® The Scottish
Parliament and the Scottish Government (as with the other devolved legislative authorities) have no formal
role in negotiations or approval of EU agreements. However, in our response to the consultation on the
Future of UK Trade Policy, we highlighted the importance of extending a whole of governance approach to
trade negotiations. We would urge further consideration of how trade negotiations will be handled where
they intersect with the powers of the Scottish Parliament and other devolved legislative authorities where
any proposed trade agreement will affect an area of devolved competence. We explored this issue further
in our response’ to the House of Commons International Trade Committee’s inquiry into UK Trade Policy

6 Scotland Act 1998, Schedule 5 at paragraph 7

7 https://www.lawscot.org.uk/media/360663/22-06-18-con-tra-trade-policy-transparency-and-scrutiny.pdf
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Transparency and Scrutiny. We also note, in this regard, the Scottish Government’s recent discussion
paper, Scotland’s Role in the Development of Future UK Trade Arrangements.®

We also note the position of the Scottish Government set out in the Legislative Consent Memorandum?®
which indicates that the “Scottish Government does not currently intend to lodge a legislative consent
motion in relation to the Bill.”*°

UK participation in the European medicines regulatory network

In relation to the new clause 6 of the Bill (UK participation in the European medicines regulatory network)
there are two issues which merit further consideration. These concern the clarity and accessibility of the
clause rather than the underlying objective of continuing UK participation in the European medicines
regulatory network.

Firstly, the scope of the Bill is primarily to make provision about the ratification and implementation of
international trade agreements and focuses on “rollover” of existing relationships, both the GPA and other
international trade deals. Continuing participation in the European medicines regulatory network does not
seem to fall within the scope of international trade deals but rather within the ambit of the UK’s future
relationship with the EU. We think it would be preferable if the issue were addressed within legislation
about the Future Relationship with the EU. The Government could undertake to enact an equivalent to
clause 6 in such a measure and therefore enhance transparency.

Secondly, clause 6 is designed to create an objective for “an appropriate authority to take all necessary
steps to implement an international trade agreement which enables the UK to fully participate after exit day
in the European medicines regulatory network”. The difficulty which we perceive is that clause 6 refers to
implementation, but without an actual agreement; for clause 6 to work it should include an obligation to
negotiate such an agreement. Furthermore, the object of implementation could be frustrated if an
agreement on continued participation were reached that did not fall within the definition of “international
trade agreement” as identified in clause 8. We take the view that clause 8 should not be amended to
extend the scope of “international trade agreement” to take account of this. Rather, if clause 6 is to be
retained, the reference to “international trade agreement” should be deleted and reference should be made
simply to an agreement.

8 https://www.gov.scot/Resource/0053/00539758.pdf

% http://www.parliament.scot/SPLCM-S05-12-2017.pdf

10 See paragraph 3 on page 1
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The Trade Remedies Authority

We note the report of the Select Committee on the Constitution on the Trade Bill of 15 October 2018.! In
particular we share the concerns set out in paragraph 12 in relation to the lack of detail on the functions
and powers of the TRA and the discretion given to the Secretary of State in relation to constitution of the
body and appointment of members and the body’s operations. We support the conclusion that “in
constitutional terms, creating and empowering an important public body in such a manner is inappropriate.”

As a minimum, we consider that members of the TRA should serve for a fixed period of office (with the
possibility of extension for a second term). This would give the TRA members security of tenure. This
would reinforce their independence and impatrtiality as the duration of service could not be subject to
Ministerial discretion.*?

Furthermore, we consider that the conditions for removal by the Chair — ie “if, in the opinion of the Chair,
the person is unable or unfit to carry out the functions of the office” — should be given further clarification.
We would suggest the following definition:

A person shall be considered unable or unfit if the Chair is satisfied as regards any of the following matters

(a) That the member becomes insolvent;

(b) That the member has been convicted of a criminal offence;

(c) That the member is otherwise unable or unfit to discharge the functions of a member or is
unsuitable to continue as a member.”

Entry into force

It is important that regulations can be put in place in advance of the UK’s withdrawal from the EU to ensure
continuity in relation to the GPA and other international trade agreements.

At the same time, it is unclear what the impact of a transition period would be in relation to international
trade agreements with third countries. Under the current text of Article 129(1), of the Withdrawal
Agreement®*the UK would continue to be bound “by the obligations stemming from the international
agreements concluded by the Union.” This is accompanied by a footnote that the EU will “notify the other

11 See 13th Report of Session 2017-19 - published 15 October 2018 - HL Paper 193 -
https://publications.parliament.uk/pa/1d201719/ldselect/Idconst/193/193.pdf

12 See also oral evidence from Michael Clancy, Director of Law Reform to the Public Bill Committee on the Trade Bill on 23
January 2018 available here: https://hansard.parliament.uk/commons/2018-01-23/debates/5478903d-81c4-48c8-a43d-
08af41998335/TradeBill(SecondSitting)

13 https://www.gov.scot/Resource/0053/00539758.pdf
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parties to these agreements that during the transition period the United Kingdom is to be treated as a
Member State for the purposes of these agreement.” However, this would clearly be a request to third
countries with no guarantees. We note also that this is subject to the Withdrawal Agreement entering into
force. As noted previously, we consider a transition period is imperative to allow citizens and businesses in
both the UK and EU to adjust to whatever relationship follows withdrawal. Further information regarding the
Government’s discussions with third countries in this respect would be helpful. It would also be helpful to
have further information regarding any steps which have been taken to secure rollover of existing
agreements from 30 March 2019 in the event that the Withdrawal Agreement is not ratified.

For further information, please contact:
Carolyn Thurston Smith
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Law Society of Scotland

DD: 0131 476 8205
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