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Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  With our 

overarching objective of leading legal excellence, we strive to excel and to be a world-class professional 

body, understanding and serving the needs of our members and the public.  We set and uphold standards 

to ensure the provision of excellent legal services and ensure the public can have confidence in Scotlandôs 

solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly committed to 

achieving through our work to promote a strong, varied and effective solicitor profession working in the 

interests of the public and protecting and promoting the rule of law. We seek to influence the creation of a 

fairer and more just society through our active engagement with the Scottish and United Kingdom 

Governments, Parliaments, wider stakeholders and our membership.    

Our Environmental Law sub-committee welcomes the opportunity to consider and respond to Scottish 

Governmentôs consultation on Environmental Principles and Governance in Scotland1. We have the following 

comments to put forward for consideration. 

 

General comments 

We note the proposals previously set out by Scottish Government in the UK Withdrawal from the European 

Union (Legal Continuity) (Scotland) Bill as well as the principles set out in section 16(2) of the EU 

Withdrawal Act 2018 and the Draft Environment (Governance and Principles) Bill published by the UK 

Government in December 2018. It is important that the wider context within which environmental principles 

sit is considered ï for example, Scotlandôs National Performance Framework and other órestrictionsô in 

environmental matters such as climate change.  

We consider that strong collaboration between the UK Government and devolved administrations is of 

considerable importance. This is particularly significant given the transboundary effects of environmental 

impacts. Consistency in the manner in which principles are applied will be of benefit in ensuring that 

international environmental obligations are met and avoiding 'environmental regulatory tourism'. The extent 

to which consistency will be sought across the jurisdictions is a political matter and we have no comment to 

make on this. 

The Cabinet Office published in late 2017 a list of 111 points where EU law intersects with devolved 

matters. This has been supplemented by the publication of the UK Governmentôs Frameworks analysis: 

breakdown of areas of EU law that intersect with devolved competence in Scotland, Wales and Northern 

 

1 https://consult.gov.scot/environment-forestry/environmental-principles-and-governance/ 
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Ireland on 9 March 2018. 24 of the policy areas in question were identified as being subject to more 

detailed discussion to explore whether legislative common framework arrangements might be needed, in 

whole or in part. The Cabinet Office published in April 2019 a Revised Frameworks Analysis: Breakdown of 

areas of EU law that intersect with devolved competence in Scotland, Wales and Northern Ireland. This 

revised analysis has reduced the number of policy areas where legislation common frameworks may be 

required to 21. In order to add further information to the debate, we offer a survey of those policy areas 

relevant to environmental matters (annexed to this paper) which includes details of the EU law concerned 

and the implementing legislation for Scotland and, where appropriate, for the UK (occasionally on a GB 

basis) and for England and Wales. 

We also note that the Scottish Government has consented to regulations on a variety of environmental 

matters which have been, or are due to be, laid in Parliament in preparation for the UKôs EU exit2. To date, 

these regulations cover: ionising radiation; emissions trading; health and safety in connection with 

genetically modified organisms, control of major accident hazards; water environment and environmental 

policy; persistent organic pollutants; control of mercury; animal health; nuclear reactors; fluorinated 

greenhouse gasses and ozone-depleting substances; waste management; Nagoya Protocol; air quality 

carbon capture and storage; marine environment; import and trade of animals and animal products; 

registration, evaluation, authorisation and restriction of chemicals (REACH); genetically modified 

organisms; and animals and food. 

We note and welcome the work undertaken by the Roundtable on Environment and Climate Change. The 

report of the Roundtable3 considers a variety of options for environmental governance following the UKôs 

withdrawal from the EU. There appears to have been limited development of the proposals since the 

Roundtableôs report. However, we recognise that the extent to which there is freedom to devise new 

structures may be constrained by the terms of any future agreements with EU or others. For example, we 

note the specific environmental requirements set out in Article 3 of Annex 4 of the Protocol on 

Ireland/Northern Ireland to the Agreement on the withdrawal of the United Kingdom of Great Britain and 

Northern Ireland from the European Union and the European Atomic Energy Community, as endorsed by 

leaders at special meetings of the European Council on 25 November 2018 and on 11 April 2019. 

 

 

 

 

 

2 Further information about the Scottish Parliamentôs consideration of these instruments can be found here: 
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/109366.aspx  
3 http://www.gov.scot/Resource/0053/00536067.pdf 

https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/109366.aspx
http://www.gov.scot/Resource/0053/00536067.pdf
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Consultation questions 

Section 1: Environmental principles 

Question 1: Do you agree with the introduction of a duty to have regard to the four EU 

environmental principles in the formation of policy, including proposals for legislation, by 

Scottish Ministers? 

We support the introduction of a duty in relation to the four EU environmental principles and note that there 

are a variety of forms of duty which may be imposed.  

The principles are currently integral to Scots environmental law as they are relevant to the interpretation of 

any law that implements EU environmental law. The four principles are enshrined in Article 191(2) of the 

Treaty on the Functioning of the European Union (TFEU). These principles will continue to have relevance 

following the UKôs withdrawal from the EU due to the incorporation of EU law into domestic law. We 

consider it important that an approach is taken which safeguards these but also ensures that there remains 

a degree of consistency of approach among the UK jurisdictions. The extent to which consistency will be 

sought is a political matter and we have no comment to make on this. 

As we refer to in our answer to question 3, we also suggest consideration be given to the possibility of 

changes to the four principles by the EU at some time after the UKôs withdrawal from the EU.  

There are different approaches which could be taken to compliance with the principles. 

1. A general duty on Scottish Ministers to ñhave regard toò environmental principles could help to 

ensure that environmental concerns are taken into account when policies are made and when 

action is planned. There is a well-established practice of requiring public authorities to óhave regardô 

to various factors. This approach would mean that the principles would not be a controlling factor 

but simply that they cannot be wholly ignored as irrelevant considerations. An example of this type 

of approach from another sphere is found in the Land Reform (Scotland) Act 2016, section 56(14)4
 

which refers to the International Covenant on Economic, Social and Cultural Rights. This 

incorporates consideration of high level values which generally are not justiciable or referred to in 

legislation.  

We consider, however, that there is the potential for Scottish Ministers to óhave regard toô the 

principles but choose to attach little or no weight to them. This could result in little practical weight 

being attached to the principles when action is taken. It is likely to be difficult to challenge a 

decision of a Minister, for example by judicial review, to attach little or no weight to the principles 

unless it can be demonstrated that the principles have been given no consideration.  

 

4 At time of writing, this section of the Act is not yet in force. 
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We note that it is not suggested that Scottish Ministers are to explain how principles have been 

taken into account and/or to publicise reasons for failure to implement the principles. Such 

measures would go some way to providing further scrutiny and accountability of policy makers in 

their fulfilment of the duty. We recognise that some may still feel that that would still allow for little 

weight to be given to the principles in particular cases.  

2. An alternative form of wording which would likely strengthen environmental protection could be to 

require Ministers to óact in accordance withô the principles. We recognise, however, that that may be 

considered to be too restrictive and limit the flexibility sought for the application of the principles. 

Such a duty has the potential to give rise to challenge.  

3. Other terminology is used in reference to other extant duties, for example: 

a. The biodiversity duty found in section 1 of the Nature Conservation (Scotland) Act 2004 

refers to a duty ñto further the conservation of biodiversity so far as is consistent with the 

proper exercise of [their] functionsò. A recent Scottish Parliament inquiry suggested that this 

duty may not be effective5.  

b. The duty on planning authorities to act ñwith the objective of contributing to the achievement 

of sustainable developmentò in relation to development planning (Town and Country 

Planning (Scotland) Act 1997, section 3E). 

c. The duty on Scottish Ministers, SEPA and ñthe responsible authoritiesò to act ñin the way 

best calculated to contribute to the achievement of sustainable developmentò (Water 

Environment and Water Services (Scotland) Act 2003, section 2). 

d. Duties on a public body under section 44(1) of the Climate Change (Scotland) Act 2009 to 

act: 

ñ(a) in the way best calculated to contribute to the delivery of the targets set in or under Part 

1 of this Act; 

(b) in the way best calculated to help deliver any programme laid before the Scottish 

Parliament under section 53é.ò 

e. Duties on a public body under section 44(1) of the Climate Change (Scotland) Act 2009 to 

act ñ(c) in a way that it considers is most sustainable.ò 

f. The requirement on the Scottish Ministers to give Scottish Water directions ñrequiring it to 

promote water conservation and water-use efficiencyò (Water Industry (Scotland) Act 2002, 

section 56). 

 

5 Public Audit and Post-legislative Scrutiny Committee 2nd Report, 2018, Post-legislative Scrutiny: Biodiversity and Biodiversity Reporting Duties 
(SP Paper 369). 
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This may present an opportunity to rationalise the existing environmental duties on Scottish 

Ministers and other public bodies.  

4. A further option would be to introduce an overall objective of achieving a high level of environmental 

protection. This could take the form of a stronger duty (for example, to contribute to, pursue, or 

promote) in relation to environmental protection generally with óweakerô duties in relation to specific 

principles, either by óhaving regard toô or similar terminology. This could help to strengthen the focus 

on environmental protection and allow for the Scottish Ministers to be challenged in the event that 

the duty was not respected, while maintaining a modest duty to uphold the particular environmental 

principles. We note the recommendation of the House of Commonsô Environmental Audit 

Committee6 in relation to the inclusion of such a duty in the draft Environment (Principles and 

Governance) Bill and discussion about such a duty by the House of Commonsô Environment, Food 

and Rural Affairs Committee7, also in relation to the draft UK Bill.  

Application of duty 

Whatever the mechanism finally decided upon, it is important that it allows transparency of decision making 

in accordance with the principles. 

It is important that the law is as clear and precise as possible. Scottish Ministers, and if appropriate, public 

bodies, need to be able to guide their behaviour by a clear understanding of the standards of conduct 

expected by the law. It flows from this therefore that any incorporation of environmental principles into the 

law must have sufficient clarity as to the role and effect of the principles so that Scottish Ministers, and if 

appropriate, public bodies, remain clear as to the conduct required to adhere to the law. 

The courts must be clear as to how they are to take account of and enforce the principles where they have 

been enacted in the law, so they should be provided with clear guidance as to how the principles are to be 

treated. We comment further in relation to such guidance in our answer to question 4. The guidance should 

make clear how any discretionary nature of the principles is to be applied and how they are to be balanced 

with other factors that influence a decision. In addition, we note that there requires to be clarity as to how or 

whether the principles are to be taken into account by the court when considering the implementation of 

legislation, for example, in judicial review. Since this would involve instructing the court how to act, we 

consider that such guidance requires to be in the form of statutory guidance or be embedded in legislation 

rather than being a matter of policy only, which by its nature does not impose a legal obligation. 

 

6 House of Commons Environmental Audit Committee, Eighteenth Report of Session 2017ï19, Scrutiny of the Draft Environment (Principles and 
Governance) Bill (HC 1951), at paragraph 11. 
7 House of Commons Environment, Food and Rural Affairs Committee, Fourteenth Report of Session 2017ï19, Pre-legislative Scrutiny of the Draft 
Environment (Principles and Governance) Bill (HC 1893), at paragraphs 14 and 15. 
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We note that under section 6(2) of the European Union (Withdrawal) Act 2018, courts can ñhave regard toò 

future case-law of the Court of Justice of the European Union (CJEU) but are not bound by it. There may 

be merit in guidance on this.  

When considering any particular course of action, it is likely that there will be a number of matters to be 

regarded by the decision maker, including domestic policy and principles. While we recognise the need for 

appropriate checks and balances, in particular reflecting the need to balance environmental principles 

against other principles and priorities, it is important that the environmental principles will be given 

meaningful attention when relevant policies are made, developed or revised.  

It is of central importance to the rule of law that legislation is clear and has specification. We note that it is 

not currently proposed that the principles will be enshrined in so called óblack letterô law. If this approach 

were to be taken, we would be concerned that sufficient specification would not be achieved. We consider 

that there are potential drawbacks of putting the principles themselves into black-letter law. A óprincipleô 

may be incapable of being legally enforced due to lack of certainty as to how it applies in a particular 

situation and how it interacts with more specific provisions of substantive law. Directly enacting principles in 

legislation is generally not an effective way of law-making unless their subsidiary role is made clear and 

there is no instance of principles being relied upon in place of sufficiently precise legal rules being 

developed. It can be difficult for courts and other authorities to apply or enforce equitably principles that are 

directly enacted in the law due to the discretionary nature of the process.  

If the principles were to be enshrined in so called óblack letterô law, it would be essential that this was done 

as part of a wider process that ensured that all the other relevant principles were also considered. Any 

principles of environmental protection need to be carefully balanced against counter-balancing principles, 

including those that protect the interest of persons operating in the environment, such as the EU principle 

of proportionality. The protection of the principles of EU environmental law is best achieved within the 

context of the overall approach to how EU law and the principles applying under it will be preserved in 

Scots law. To pick out specific principles and give them special status which goes beyond that currently 

applying, runs the risk of unintentionally giving the principles a greater status than other relevant principles. 

This may fail to allow the striking of an appropriate balance between environmental protection and 

economic development, as envisaged by the basic regulatory principle in the Regulatory Reform (Scotland) 

Act 2014 of contributing to achieving sustainable economic growth.  

 

Question 2: Do you agree that the duty should not extend to other functions exercised by 

Scottish Ministers and public authorities in Scotland? 

We believe that the duty should extend to Scottish Ministers and to public bodies, including local 

authorities. 

We consider that there are three points at which a duty could be imposed: 
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¶ application to the formation of policy, 

¶ application to the formation of proposals for legislation, and  

¶ the implementation of legislation itself.  

The consultation proposes that duties apply to Scottish Ministers, and perhaps to public authorities, in 

respect of the first of these two matters. We note that the remit of the European Commission to date has 

focussed on the first two of these matters.  

It would be an option to impose a duty to óhave regard toô (or such other duty) the principles in the 

implementation of legislation. We consider that such a duty has the potential to become overly 

burdensome. This would apply to all decisions made by a local authority, for example including decisions 

taken on planning applications and other regulatory permissions, which is likely to involve considerable 

efforts. It is not clear how Scottish Ministers and public bodies would record that they had óhad regard toô 

(or such other duty) the principles in implementing legislation and how this would be demonstrated. We 

suggest therefore that any duty should remain at a high level. 

We also note that it is important to clarify what is meant by ñpolicyò. We consider that this refers only to the 

development of policy when in Government. There would be merit in the definition of policy including 

documents such as strategies and programmes to prevent the scope of the duty being artificially limited by 

the labelling of a document.  

 

Question 3: Do you agree that a new duty should be focused on the four EU environmental 

principles? If not, which other principles should be included and why? 

We agree that there is merit in a new duty being focused on the four EU environmental principles ï 

precautionary principle, polluter pays principle, prevention principle, and rectification at source principle. 

The extent to which consistency will be sought between the principles in Scotland and the EU principles is 

a political matter.  

The four EU environmental principles identified in the consultation paper have played a major role in 

shaping environmental law to date. As referred to above, the principles are currently set out in Article 

191(2) of the TFEU. These principles represent continuity with those currently found in EU law and policy, 

and as implemented in the UK. The idea of ñpolluter paysò is simply a variation of the fundamental legal 

principle of taking responsibility for harm caused.  

It is important to recognise that the precise application of these principles can be controversial, especially 

the precautionary principle where there will often be argument over the correct balance between the gains 

of development and the environmental risk. 

As noted above, it is essential that all the other relevant principles are also considered when policies are 

made. This will include EU principles which become retained EU law as at the date of the UKôs withdrawal 
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from the EU. There may be merit in the integration principle8 being included. This would appear to be 

consistent with the desire to link this duty with Scottish Governmentôs objectives and wider structures. 

In addition, we suggest that consideration be given as to the approach which may be taken if there are 

changes to the EU principles after the UKôs withdrawal from the EU. If there was a change to the principles 

at EU level, it would be appropriate for the Scottish Parliament to have a role in considering whether to 

make changes to the principles adopted in Scotland.  

We note the rights set out in the United Nations Economic Commission for Europe (UNECE) Convention 

on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental 

Matters (the Aarhus Convention 1998) which are referred to in the UK Governmentôs draft Bill. These rights 

are conferred on UK citizens and citizens within all states that have ratified the Convention. We support the 

approach taken by the Scottish Government not to include these as principles. We consider it important 

that these continue to be recognised as rights rather than principles as this may have the effect of 

devaluing them. 

 

Question 4: Do you agree there should be an associated requirement for a policy statement 

which would guide the interpretation and application of a duty, were one to be created? 

There should be guidance on the interpretation and application of a duty, should one be created. In order 

to give the guidance legal status, we consider that such guidance should take the form of statutory 

guidance or be embedded in legislation rather than in the form of a policy statement.  

It is of central importance to the rule of law that the law is clear and has specification and therefore we 

support the introduction of guidance in relation to the interpretation and application of a duty. Uncertainty in 

relation to environmental principles may make it difficult for individuals and organisations to guide their 

conduct according to the necessary standards and to plan for the future. 

It is important that the process by which the guidance is formulated is transparent and accountable with 

scope for public participation and for Parliamentary approval. The production of guidance provides a focus 

for consultation and debate over the interpretation of the principles and how they should be applied. This 

will help to clarify that these are matters for consideration by the legislature. We would welcome 

consultation on any such statement.  

The principles are well established in EU law and are generally consistently applied. It is important that 

there remains consistency in their application as this will help to provide certainty and clarity of decision 

making for individuals and businesses. Any guidance should set out the key context of the principles being 

taken into account, in particular, clear expectations as to the role and interpretation of the principles. There 

 

8 Article 11, TFEU 
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must be clear guidance available as to the significance and weight to be attached to the environmental 

principles as compared to other legal principles and direction on the interaction of the principles with 

substantive legal rules. The extent to which the courts are entitled to have regard to the principles (or such 

other duty) must be made clear. As referred above, this should be in the form of statutory guidance or 

legislation to ensure that the courts are obliged to follow its terms.   

European case law has had an extensive influence on the interpretation of the principles to date and it is 

important that this continues to be reflected.  

Under the European Union (Withdrawal) Act 20189, courts can have regard to future case-law of the Court 

of Justice of the European Union (CJEU) but are not bound by it. We suggest, therefore, that it should 

remain open to the court to choose whether, and to what extent, to have regard to case law from the 

CJEU. As referred to above, we consider it to be a political decision as to the extent to which consistency 

will be sought with the EU following the UKôs withdrawal.  

 

Section 2: Environmental governance arrangements 

Question 5: What do you think will be the impact of the loss of engagement with the EU on 

monitoring, measuring and reporting? 

Currently EU Member States, based on their own monitoring, submit information and data to the European 

Commission which analyses national reports. The Commissionôs findings are presented in different ways 

for example, implementation reports to the European Parliament and Council, and indicators, scoreboards 

and other publications. The Commissionôs monitoring and reporting role allows for assessment of 

compliance by Member States with EU requirements.  

We consider a significant loss will be in relation to loss of data, and in particular, the comparability of data 

and trends, both in terms of location and time. The impact of this loss is likely to be for the future rather 

than an immediate loss. Without collaboration between the UK Government and devolved administrations, 

there is a potential for a lack of comparability of data and trends within the UK.  

 

Question 6: What key issues would you wish a review of reporting and monitoring 

requirements to cover? 

We consider it important that future arrangements remain consistent with monitoring procedures and 

methods across the UK jurisdictions and the EU in order to ensure comparability over time and between 

 

9 Section 6(2) 
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places. We suggest that there be specific authorisation for the sharing of data with bodies which serve 

equivalent functions in other jurisdictions. 

We note the possibility of entering bilateral agreements with particular jurisdictions in relation to such 

requirements. This may be of particular value with jurisdictions which face similar environmental 

challenges. 

 

Question 7: Do you think any significant governance issues will arise as a result of the loss 

of EU scrutiny and assessment of performance? 

Yes. We consider that there will be missing environmental governance mechanisms as a result of leaving 

the EU, including the loss of governance functions of the European Commission (EC), the Court of Justice 

of the European Union (CJEU) and the European Environment Agency (EEA). The CJEU has the power to 

make sure that Governments meet their legal commitments. While it can sometimes be challenging to 

galvanise action by the European bodies, the supranational oversight will be lost. We recognise that at the 

end of 2018, there were 16 environmental infringements cases being considered by the CJEU in respect of 

the United Kingdom and four Article 260 (previously 228) Cases10. While these may be considered to be 

fairly limited in number, the supranational oversight of the European bodies is likely to cause some loss.  

It is important in terms of enforcement that clear and strong environmental targets are maintained.  

The absence of the EU is likely to impact on specific environmental matters where there are requirements 

on UK and Scottish Governments, for example, provisions relating to the preparation, review and reporting 

on noise action plans.  

We also note that the ECôs ósoftô role in mediation and arbitration will be lost by the UKôs withdrawal from 

the EU. The EC has played a strong role in respect of these matters which has relied upon expertise, both 

technical (which is likely to be capable of being replicated) and in terms of knowing what other Member 

States are thinking and doing, and how they may react, and also upon their supranational role and the 

power which the EC can bring to bear on a Member State which does not respond positively to a ósoftô 

approach. This latter element will be lost by virtue of there no longer being a supranational body, and it is 

therefore of considerable importance that any body which takes on a scrutiny role has powers to hold the 

 

10 ñAn Article 260 case is opened when a Member State fails to comply with a judgment of the Court (CJEU) that found a failure to fulfil an 
obligation under the EU law by that Member State. If the judgment is not finally complied with, the Commission would bring such a case again 
before the Court, which may impose fines on that Member Stateò, see European Commission Legal Enforcement Statistics, 
http://ec.europa.eu/environment/legal/law/statistics.htm  
Also see Barry J. Rodger, óThe application of EU law by the Scottish courts : an analysis of case law trends over 40 yearsô (2017) 2 Jur Rev 59 
which highlights that between 1973 and 2015, there were 534 judgements in cases before Scottish courts (including the House of Lords/Supreme 
Court sitting in Scottish cases) which referred to EU law. Of these judgements, 40 of these (7.5% of the total) related to environmental law matters. 
111 cases (20.8% of the total) were judicial review proceedings. During the course of the research, 12 CJEU rulings in Scottish preliminary 
references were located over the period, none of which concern environmental law matters.  

http://ec.europa.eu/environment/legal/law/statistics.htm
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Scottish Government to account in relation to devolved matters and the UK Government in relation to 

reserved matters.  

 

Question 8: How should we meet the requirements for effective scrutiny of government 

performance in environmental policy and delivery in Scotland? 

We consider that the loss of EU scrutiny and assessment of performance could be mitigated to some 

extent by the establishment of a new environmental body or widening the scope of an existing body. We 

consider that a legislative basis is required to ensure that there is a clear basis, scope and effect of the 

bodyôs oversight.  

Steps taken could include additional powers being given to, and duties being undertaken by, existing 

bodies such as the Scottish Environment Protection Agency (SEPA), Scottish Natural Heritage (SNH), 

Audit Scotland, and/or the Scottish Public Sector Ombudsman (SPSO). SEPA is Scotlandôs environmental 

regulator and is involved in protecting the environment and ensuring that businesses are aware of and 

complies with environmental regulation. SNH is a public body which is responsible for Scotlandôs natural 

heritage. It has a role in advising the Scottish Government on relevant matters. Audit Scotland is an 

independent public body with responsibility for auditing a number of Scotland's public organisations, 

including the Scottish Government, local authorities and others. The SPSO is the final stage for complaints 

about a number of bodies, including the Scottish Government, local authorities and a number of other 

authorities. 

While there are elements of all of these bodies which may have some bearing, it may be perceptually 

difficult to give oversight powers to, for example a body such as SEPA with a ówatchdogô role, as arguably 

they should also be subject to oversight, or SNH which currently provides advice to the Scottish 

Government on relevant matters.  

It is crucial that any body with a scrutinising role is able to hold Scottish Ministers to account. This requires 

the body to be independent and able to apply sanctions that will have sufficient deterrent effect on the acts 

of Scottish Ministers. The EC is arguably óabove and outsideô the government, whereas any supervisory 

body in Scotland will necessarily be a creation of the legislature. We also recognise the existing role of the 

Scottish Parliament in scrutinising the performance of Government.  

It would also be crucial for a body to be properly and independently funded. We consider that this will be 

key to the bodyôs effectiveness. If the body is not funded independently from Scottish Government, there is 

the potential for funding to be reduced, thereby affecting the bodyôs functions as an independent entity. We 

note comments in our answer to question 13 in relation to the possibility of a body being able to issue 

financial penalties.  

In addition, we note that it is crucial that the new body, whether an existing body taking on additional 

powers or a new body established for this purpose, is properly resourced and staffed. For example, we 
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understand that the EUôs Directorate General for the Environment has approximately 500 staff members 

and shares a resources directorate of around 90 staff with the Directorate General for Climate Action. 

While we recognise that this staffing requirement is for a much larger geographical area, it is clear that 

substantial resources are required in order to ensure a body can properly carry out its functions.  

We consider that the body should have the powers to raise its own legal proceedings on judicial review 

grounds by referring the government authority to an independent court or tribunal, for that court or tribunal 

to determine whether the government authority has failed to comply with its legal obligations and any steps 

it must take to bring it into compliance. We address this further in our answer to question 13.  

We note that the scrutiny of the Government, advisory functions and complaints and enforcement may be 

dealt with by one body or split between more than one. There is the potential for conflict of interests to 

arise in the event that the same body is fulfilling both an advisory role and one dealing with complaints and 

enforcement. On the other hand, having separate bodies may result in the duplication of work and require 

considerable resource. Extending the scope of the powers and remit of an existing body would require 

significant change in terms of resources and expertise, and we note that this should not be under-

estimated.  

 

Question 9: Which policy areas should be included within the scope of any scrutiny 
arrangements? 

We note the difficulties around defining the environmental matters to fall within the scope of scrutiny 

arrangements. Any exclusions from the scope of scrutiny arrangements require to be carefully framed, so 

as not to exclude consideration of relevant matters. For example, there may be a role for matters arising in 

the scope of agriculture which are relevant to environmental law and a limited role in relation to planning 

policy insofar as it relates to areas of environmental responsibility, including Environmental Impact 

Assessment (EIA) and Strategic Environmental Assessment (SEA).  

In addition, we note that noise is omitted from the list of policy areas detailed at paragraph 72 of the 

consultation and given its importance, suggest that this be included. With regard to waste, we expect that 

plastic waste will be fully addressed. We also note the potential to cover other issues including nano-

materials, light, pathogens, and genetically modified organisms (GMOs). 

We agree with the proposal that there should be scope to deal with the marine environment given the 

inextricable link between the marine and land environments. We note the intention to include climate 

change mitigation and adaptation obligations within the scope and consider this to be merited given the 

potential difficulties in extrapolating climate change matters from other environmental matters such as air 

quality. Any overlap with functions of the Climate Change Committee could be addressed by way of a 

memorandum of understanding or similar document.  
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Question 10: What do you think will be the impact in Scotland of the loss of EU complaint 

mechanisms? 

We consider that there will be loss of the supranational presence in this regard. There are limitations of the 

current domestic complaint mechanisms as set out in the consultation paper11. Without such mechanisms, 

citizens may lose the means to raise concerns and have them investigated and where appropriate, 

followed through by an expert and well-resourced body. Without such mechanisms, individuals may have 

to bear the practical and financial burden themselves of challenging actions for the benefit of society.  

We also note the loss of the European Commissionôs ósoftô role as detailed in our answer to question 7. 

 

Question 11: Will a new function be required to replace the current role of the European 

Commission in receiving complaints from individuals and organisations about compliance 

with environmental law? 

Yes. We consider there would be a benefit in there being a new function to replace the current role of the 

European Commission in relation to complaints. We suggest that any body which has this function should 

not be under a duty to investigate complaints but should instead have discretion as to whether to do so. 

This would allow such complaints to act as a source of information, which may give rise to awareness 

about possible breaches of environmental law but would also allow the body to concentrate on significant, 

novel and underlying issues rather than being overloaded with dealing in detail with a large number of 

complaints which relate to the same issue. 

It will be important for this function to be carefully defined to enable appropriate control. 

 

Question 12: What do you think the impact will be in Scotland of the loss of EU 

enforcement powers? 

We consider the loss will be in respect of the power to ensure the Scottish Ministers and other public 

authorities adhere to their commitments even when to do so may be challenging or expensive. The impact 

of this loss could be significant.  

 

Question 13: What do you think should be done to address the loss of EU enforcement 

powers? Please explain why you think any changes are needed? 

 

11 At page 38. 


