
Filed
D.C. superior Court
05/28/2021 22:45PM
Clark of the Court

IN THE SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA
CIVIL DIVISION

MUSLIM AnVOCATES, Case No.: 2021 CA 001114 B

Finis Judge Anthony C. Epstein

v Next Event: Initial Scheduling Conference
2—— Date: July9, 2021at 9:30 AM

Defendants

DEFENDANTS’ MOTION TO DISMISS UNDER RULE 12(b)

Defendants Facebook, Inc, Mark Zuckerberg, Sheryl K. Sandberg, Joel Kaplan, and

Kevin Martin respectfully request that, pursuant to Rule 12(b), this Court dismiss in its entirety

the Complaint filed by PlaintiffMuslim Advocates. In support ofths motion, Defendants

submit a Memorandum of Points and Authorities and a proposed order. Plaintiffdoes not

consent to this motion

May 28, 2021 Respectfully submitted,

s/ Donald Verrilli
Donald B. Verill, Jr. (Lead Counsel)
DC Bar No. 420434
Munger, Tolles & Olson LLP
601 Massachusetts Ave. NW, Suite S00E
Washington, D.C. 20001-5369
Telephone: (202) 220-1101
Fax: (202) 220-2300
Donald Verrilli@mto.com

1



Jonathan I. Kravis
DC Bar No. 973780
Munger, Tolles & Olson LLP
601 Massachusetts Ave. NW, Suite SO0E
Washington, D.C. 20001-5369
Telephone: (202) 220-1130
Fax: (202) 220-2300
Jonathan Kravis@mto.com

Rosemarie T. Ring
CA Bar No. 220769
(pro hac vice applicationforthcoming)
Munger, Tolles & Olson LLP
560 Mission Street, 27" Floor
San Francisco, CA 94105-2907
Telephone: (415) 512-4000
Fax: (415) 512-4077
Rose Ring@mto.com

Counselfor Defendants Facebook, Inc.,
Mark Zuckerberg, Sheryl K. Sandberg, Joel
Kaplan, and Kevin Martin

2



IN THE SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA
CIVIL DIVISION

MUSLIM AnVOCATES, Case No.: 2021 CA 001114 B

Finis Judge Anthony C. Epstein

v Next Event: Initial Scheduling Conference
—— Date: July9, 2021at 9:30 AM

Defendants

DEFENDANTS’ MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
MOTION TO DISMISS UNDER RULE 12(b)

Billions of people use social media to express themselves, which means that content

reflecting the full range of human experience finds expression on platforms like Facebook

Facebook agrees withPlaintiff Muslim Advocates that anti-Muslim hate speech is vile, and

devotes significant resources to keeping such abuseoffits platform based on Community

Standards that outline whatisand isnot allowed on Facebook. Enforcement ofthe Community

Standards requires being aware of potentially violating content, ether through Facebook's own

efforts or reports by third parties, and making judgments as to whether that content should be

removed as violating the Community Standards. As Facebook has candidly acknowledged, these

judgments are subject to disagreement and error, but Facebook remains committed to making its

service a place where people feel safe to share with others and express themselves.

Managing a global community in this way has never been done before. Facebook is

committed to continuing to improve its enforcement efforts and believes that means engaging

Congress and other stakeholders to share and seek input on its policies and practices. As part of

this ongoing dialogue, Facebook executives have testified before Congress regarding the

Community Standards,
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Plaintiffasserts misrepresentation claims against Facebook and four of ts executives

under the D.C. Consumer Protection Procedures Act (“CPA”) and common law. According to

Plaintiff, Defendants have misrepresented to Congress that Facebook removes all content that

violates the Community Standards. As explained below, the alleged statements make no such

misrepresentation. On the contrary, Facebook executives have explained that Facebook's

enforcementof the Community Standards depends on being aware of potentially violating

content and making judgments about removing that content. At bottom, Plaintiff's claims

challenge those judgments, and are subject to dismissal on multiple independent grounds

First, Plaintiff fails to establish Article Ill standing. Plaintiffclaims it has been harmed

because it allegedly did not receive accurate information about Facebook's service and because

Facebook allegedly received revenue due to Plaintif’s continued useof the service. Neither of

these alleged harms is particular to Plaintiff, and therefore does not establish an injury in fact.

Allegations thatPlaintiffexpended resources in reliance on the alleged misrepresentations also

do not establish any injury in fact because, asPlaintiff acknowledges, it expended resources and

engaged with Facebook regarding third-party content long before the Congressional testimony

containing the alleged misrepresentations.

Second, all of Plaintiff's claims are barred by Section 230ofthe Communications

Decency Act, 47 U.S.C. § 230 (“CDA”), because they seck to impose liability on Facebook for

not removing third-party content thatPlaintiffbelieves should be removed. Plaintiff attempts to

plead around the CDA by bringing misrepresentation claims, but it is clear from the Complaint

that Plaintiffis challenging Facebook's alleged failure to remove certain third-party content that

Plaintiffbelieves violates the Community Standards. These are editorial decisions that go to the

core of conduct protected by the CDA.

2



Third, all of Plaintiff'sclaims fail because they are based on alleged misrepresentations

that are not, as a matteroflaw, false or misleading statements of material fact. Contrary to

Plaintiff's assertion that Facebook executives represented in Congressional testimony that

Facebook removes all content that violates the Community Standards, that testimony makes

clear that enforcementof the Community Standards depends on Facebook being aware of

potentially violating content and making judgments that are subject to disagreement and error

Fourth,Plaintiff cannot state any claimunder the CPPA because it regulates conduct

arising outofconsumer-merchant relationships, andPlaintiff does not, and cannot, allege any

such relationship with Facebook, or that the alleged misrepresentations were made in connection

with the sale of goods or services to Plaintiff or anyone else.

Finally, Plaintiff cannot state any common law misrepresentation claim because Plaintiff

does not, and cannot, allege reasonable reliance on any Congressional testimony by Facebook

executives that Facebook removes all content that violates the Community Standards, or any

intent by Defendants to induce such reliance for the same reasonPlaintiff cannot establish any

false or misleading statement of material fact.

Facebook is committed to improving its efforts to keep hate speech off its platform, and

to continuing to engage with Congress and other stakeholders on this important issue of public

interest. Butif Facebook does not remove all third-party content that Plaintiffor others believe

violate its Community Standards, that does not create a legal causeofaction. Accordingly,

Plaintif°s claims should be dismissed.
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BACKGROUND

IL Facebook's Community Standards

Plainiff alleges that, “[slince at least 2011, Facebook has had Community Standards ™

Compl. 20. As the Community Standards explain, they are a set of policies that “outline what

is and is not allowed on Facebook,” and reflect Facebook's judgment on how to balance its

“commitment to expression” with its “role in keeping abuse off” its platform. Exh. A, at 1.!

‘The Community Standards further explain that Facebook's enforcement “relies on

“information available to [it]. Jd. at 3. That means Facebook “may not detect” third-party

content that violates the Community Standards, and that when potentially violating conduct is

identified by Facebook or reported by third parties, there are further judgments to be made, based

on, among other things, specific words and/or images used, the intent behind them, and the

context in which they appear. Jd. “Our commitment to expression is paramount, but we.

recognize the internet creates new and increased opportunities for abuse. For these reasons,

when we limit expression, we do it in serviceof one or more of the following values

[authenticity safety, privacy, and dignity)” /d. at 2

Between January and March 2021, Facebook took action on over 30 million pieces of

content on Facebook and Instagram for violating Community Standardson hate speech alone.”

The Introduction to the Community Standards is attached as Exhibit A. Because Plaintif?
quotes from and relies on the Community Standards and testimonyofFacebook executives, the
entirety of those materials are incorporated by reference into the Complaint and are therefore:
properly considered by the Court on a motion to dismiss. See Washkoviak v. Student Loan Mtg.
Ass'n, 900 A.2d 168, 178 (D.C. 2006) (noting that “[clourts may consider documents
“incorporated in the complaint’ when considering a 12(b)(6) motion”).
2 See Community Standards Enforcement Report (Q1 2021), available at
https //transparency. fb. com/data/community-standards-enforcement’
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IL Third-Party Content That Plaintiff Alleges Facebook Should Have Removed

Plaintiffalleges that Facebook “routinely” decides not to remove content that violates the

Community Standards. Compl. § 52. Tn supportof that conclusion,Plaintiffrelies on three types

of content thatPlaintiff asserts should have been removed as violating the Community Standards.

First, Plaintiff alleges that, in response to reports by Plaintiff and others that certain

specific third-party content violates the Community Standards, Facebook removed some but not

all of the reported content from the platform. fd. 16 65-72, 75, 83-84, 98, 101-104,

Second, Plaintiff alleges that certain specific third-party content remains on the platform,

even though Plaintiff believes it violates the Community Standards. Plaintiffdoes not allege that

it was detected by or reported to Facebook, or that it appears on the platform becauseof any

decision by Facebook not to remove it. Jd. §{ 82, 85, 86, 87-92, 113

Third, Plaintiff alleges that broad categories of unspecified third-party content remain on

the platform, even thoughPlaintiffbelieves they violate the Community Standards. But, again,

Plaintiffdoes not allege that it was detected by or reported to Facebook, or that it appears on the

platform becauseof any decision by Facebook not to remove it. /d. §§ 96, 97, 107, 108.

IL Alleged Misrepresentations Regarding the Community Standards

Plainiff identifies three typesofalleged misrepresentations: (1) statements by Facebook

executives in testimony before Congress, id. 4 33-48; (2) unspecified statements made by

unidentified “Facebook leaders” in unspecified meetings with members of Congress and their

staff, civil rights groups, including Plaintiff, and “other leaders,” id. § 52; and (3) two statements

by “a Facebook spokesperson” in The Guardian newspaper, id. § 51. According to Plaintiff,

these “repeated statements by Facebook's executives about removing all content and groups that

violate Facebook's standards, policies, and other standards articulated by Congress were.

intentionally false.” /d. 9 114
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With respect to the Congressional testimony,Plaintiffalleges that, because the content

above was not removed from Facebook, Defendants misrepresented to Congress that Facebook

“takes down any content that violates its policies.” Jd. at p. 2. ButPlaintiffdoes not identify any

statements that support this conclusory assertion. Instead, Plaintiffrelies on a handful of

statements excerpted from over a thousand pages of testimony by Facebook executives that do

not reflect their ull testimony. 1d. 9 29-48.

For example, Plaintiff quotes the following from Mark Zuckerberg’ testimony before the

House Financial Services Committee on October 23, 2019: “If anyone, including a politician, is

saying things that can cause, that is callingfor violence or could risk imminent physical harm, or

Voter or census suppression when we roll ou the census suppression policy, we will ake that

content down Id. § 34 (emphasis in Complaint). But Plaintiffomits other statements by Mr.

Zuckerberg during the same hearing, explaining that Facebook is “not perfect” and that

“mistakes” are made.‘

Based on the above alleged misrepresentations, Plaintiff asserts claims against Facebook

and all of the individual Defendants under the CPPA, as well as common law claims against

Facebook and threeof the individual Defendants for fraudulent and negligent misrepresentation

and for aiding and abetting those torts against twoof the individual Defendants.

? Someofthe alleged statements do not concern the Community Standards. For example, the
alleged statement in paragraph 36 was made in response to a question about opioid ads.
Similarly, the testimony record cited in paragraphs 39 and 40 was about election interference.
* An Examination of Facebook and Its Impact on the Financial Services and Housing Sectors
before H. Comm. on Fin. Servs., 116th Cong. 59 (2019) (testimonyof Mark Zuckerberg),
available at https://financialservices house gov/uploadedfles/chrg-116hhrg42452 pdf.
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ARGUMENT

I Plaintiff Fails to Establish Article III Standing

A plaintiff seeking to invoke this Court's jurisdiction must satisfy Article II standing

requirements. See Padou v. DistrictofColumbia Alcoholic Beverage Control Bd., 70 A 3d 208,

211 (D.C. 2013) (“Although Congress did not establish this court under Article III of the

Constitution, we sill apply in every case the constitutional requirement ofa case or controversy

and the prudential prerequisites of standing ” (internal quotation marks omitted). To establish

Article 11 standing,a plaintiff must show: “(1) an injury in fact; (2) a causal connection between

the injury and the conduct of which the party complains; and (3) redressability.” Jd. Plaintiff

does not allege facts establishing any of these elements of Article Ill standing

A. Alleged Lack of Information Does Not Establish Injury

Plainiff asserts that the alleged misrepresentations deprived consumersofinformation

about “the risk of third-party hams from the product they are using” and “how their product

choices might create harm 10 others” Compl. §{ 143, 145. Those allegations do not show any

injury that is particularized to Plaintiff and therefore do not establish any injury in fact

To establish an injury in fact, aplaintiff must identify “an invasion ofa legally protected

interest” that is ‘concrete and particularized” and ‘actual or imminent, not conjectural or

hypothetical” Vining v. Executive Bd.of District of Columbia Health Benefit Exchange

Authority, 174 A34 272, 278 (D.C. 2017). “A particularized injury is one that “affects the

plainifFin a personal and individual way." Id. at n.26. Allegationsof injury based on

purported misrepresentations to the general public “without any other “distinct and palpable:

injury’ personal to” the particularplaintiff “cannot justify the invocation of” the jurisdiction of

courts in this District. Grayson v. AT&T Corp., 15 A.3d 219, 246 (D.C. 2011; see also Beyond

Pesticides v. Dr Pepper Snapple Grp. Inc., 2019 WL 2744685, at *1 (D.D.C. July 1,2019)
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(concludingplaintifforganization lacked standing because theplaintiff “never shows it or a

member suffered an actual injury”).

Here, asin Grayson, Plaintiff does not allege that it suffered any harm from the alleged

misrepresentations that distinguishes it from any other resident of the District. Accordingly, the

alleged lack of information about Facebook's platform from the alleged misrepresentations is not

particular toPlaintiff and therefore does not establish any injury in fact

B. Alleged Revenues to Facebook Does Not Establish Injury Or Traceability

Plainiffalleges that “District consumers, including [Plaintiff], have... reasonably relied

on Defendants’ misrepresentations in continuing to operate their Facebook accounts and take

other actions that increased Facebook's revenues and profits, and, in turn, increased the income

andlor wealthofthe other Defendants” Compl. § 149. Plaintiff does not explain how any

financial benefit to Facebook from Plaintiff's continued useof the service harmedPlaintiff or

how any such ham is particular to Plaintiff, which again means these allegations do not establish

any injury in fact. CF. Already, LLC. Nike, Inc., 568 U.S. 85, 99 (2013) (rejecting the argument

that “a market participanti injured for Article Ill purposes whenever a competitor benefits from

something allegedly unlawful”). Plaintiff also does not explain how its continued use of

Facebook is traceable to any alleged misrepresentation by Facebook executives.

C. Alleged Expenditure of Resources Does Not Establish Traceability Or
Redressability

Plainiffalleges that it expended considerable time and resources to educate Facebook

and the public about anti-Muslim content and to identify and combat anti-Muslim statements on

the platform. See Compl. § 119-133. These allegations do not establish any injury that is

traceable to the alleged misrepresentations in Congressional testimony by Facebook executives,

or that would be redressed by a findingof liability in this case.
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On traceability, “[tJhe causation prong of the standing requirement is only met if

plainiffs ‘allege personal injury fairly traceable to thedefendant'sallegedly unlawful conduct.”

Gordon v. Haas, 828 F. Supp. 2d 13, 18 (D.D.C. 2011) (emphasis added) (quoting Aller v.

Wright, 468 U.S. 737,751 (1984). “[Aln injury will not be fairly traceable’ to the defendant's

challenged conduct nor ‘redressable’ where the injury depends not only on that conduct, but on

independent intervening or additional causal factors.” Firlani v. Brady, 935 F.2d 1324, 1329

(D.C. Cir. 1991). Thus, a plaintiff that would have been injured regardless of any alleged

conduct by the defendant cannot establish causation. See, e.g., Blocker v. Small Business

Admin, 916 F. Supp. 37, 42 (D.D.C. 1996) (causation requirement not met where alleged injury,

overdraft charges, “would still have been incurred regardless of the [defendant's] action”)

Plaintiffalleges that, “[s}ince 2013, [i] has attended many calls and meetings every year

with Facebook staff members to educate them about the dangers ofallowing anti-Muslim content

to flourish on the platform and not removing content that violates the company’s standards and

policies.” Compl. § 124 (emphasis added). For a 2014 report “which highlighted examples of

anti-Muslim content online, including on Facebook's platform,” Plaintiffalleges that it “spent

well over 200 hours compiling examples of anti-Muslim content,” i § 125, though it does not

allege how much of that ime was devoted to reviewing Facebook. Plaintiff also alleges that,

since 2018, it “has dedicated at least 30 hours of work per week (i.¢., at least 2,000 hours a year),

and often much more, tothe effort to rid Facebookofanti-Muslim content that violates

Facebook's standards and policies.” /d. 9 130.

None of these alleged expenditures is traceable to any alleged misrepresentation by

Defendants. First, mostofthe alleged expenditures predated any alleged misrepresentations,

which are based on Congressional testimony between 2018 and 2020, and therefore could not
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have been caused by them. Second, allof the alleged expenditures are caused by anti-Muslim

content posted by third parties, whichPlaintiff admits is not limited to Facebook, and therefore

were caused by those third parties, not by Congressional testimony of Facebook executives. See

Foundation on Economic Trends v. Thomas, 661 F. Supp. 713, 719 n.18 (D.D.C. 1986).

IL PlaintPs Claims Are Barred by the Communications Decency Act.

All of Plaintiffs claims are barred by Section 230 of the Communications Decency Act,

47US.C. §230 (“CDA”), because they seek to hold Defendants liable for not removing certain

third-party content thatPlaintiffbelieves violates the Community Standards. At bottom, Plaintiff

challenges Facebook's failure to remove third-party content from its platform. But “the decision

whether to print or retracta given piece of content—the very actions for which [the Complaint]

seeks to hold Facebook liable”—is the “very essence” of conduct that is protected by the CDA

Klayman v. Zuckerberg, 753 F 3d 1354, 1359-60 (D.C. Cir. 2014) (collecting cases).

Congress enacted the CDA to address the “specteroftort liability” on the Intemet and its

“obvious chilling effect” Bennett v. Google, LLC, $82 F.3d 1163, 1166 (D.C. Cir. 2018)

(quoting Zeran v. Am. Online, Inc., 129 F.3d 327, 331 (4th Cir. 1997)). As Congress recognized,

“It would be impossible for service providers to screen eachof their millions of postings for

possible problems.” Jd. “By the same token, however, the CDA *encourage(s] service providers

to self-regulate the dissemination of offensive material over their services.” fd.

To effectuate these goals, the statute provides that “[n]o provider or userof an interactive

computer service shall be treated as the publisherorspeaker ofany information provided by

another information content provider.” 47 U.S.C. § 230(c)(1). The law bars liability “under any

State or local law that is inconsistent with this section.” Jd. § 230(e)(3). The CDA “establishfes]

broad ‘federal immunity to any causeofaction that would make service providers liable for
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information originating with a third-partyuserof the service.” Perfect 10, Inc. v. CCBill LLC,

488 F.3d 1102, 1118 (9th Cir. 2007).

“Consistent with Congress’ intent to confer broad immunity for the re-publication of

third-party content, internet services may invoke § 230 immunity as grounds for dismissal” on

the pleadings. Marshalls Locksmith Serv. Inc. v. Google, LLC, 925 F.3d 1263, 1267-68 (D.C.

Cir. 2019); see also Klayman, 753 F 3d at 1357 (“Preemption under the [CDA] is an affirmative:

defense, but it can still support a motion to dismissifthe statute's barrier to suit is evident from

the faceof the complaint ”); Nemet Chevrolet, Lid. v. Consumeraffairs.com, Ine. 591 F.34 250,

254 (4th Cir. 2009) (“Section 230 immunity, like other formsof immunity, is generally accorded

effect at the first logical point in the litigation process.”).

‘The CDA “mandates dismissal if (i) [the defendant] is a ‘provider or user of an

interactive computer service, ii) the information for which [the plaintiff] seeks to hold [the

defendant] liable was ‘information provided by another information content provider.” and (ii)

the complaint seeks to hold [the defendant] liable as the “publisher or speaker’of that

information.” Marshalls Locksmith, 925 F.3d at 1268 (quoting Klayman, 753 F.3d at 1357

(quoting 47 U.S.C. § 230(c)(1)); brackets in original). Applying this standard, courts

consistently apply CDA immunity to dismiss claims against Facebook and its officers arising

from third-party content that was removed or remains on its platform. The same result in

warranted here.®

* See, eg. Klayman, 753 F 3d at 1357 (dismissing claims against Facebook and an individual
defendant); Caraccioli v. Facebook, Inc., 167 F. Supp. 3d 1056, 1065-66 (N.D. Cal. 2016); Sikhs
Jor Justice, “SFJ", Inc. v. Facebook, Inc., 144 F. Supp. 3d 1088, 1095-96 (N.D. Cal. 2015),
affirmed sub nom., Sikhs for Justice, Inc. v. Facebook, Ine., 697 F. App’ 526 (9th Cir. 2017)
Noneofthis means, of course, that the original culpable party who posts defamatory

messages [will] escape accountability.” Benner, 882 F 3d at 1168 (quoting Zeran, 129 F 3d at
n



A. Defendants are “Interactive Computer Service” Providers

Asa “social networking website” (Compl. § 7), Facebook is a provider ofan “interactive

computer service.” See, e.g. Klayman, 753 F.3d at 1357 (“Facebook qualifies as an interactive

computer service because itis a service that provides information to ‘multiple users’ by giving

them “computer access. to a computer server,” 47 U.S.C. § 230(0)2)"); Caraccioli v.

Facebook, Inc., 167 F. Supp. 3d 1056, 1065 (N.D. Cal. 2016) (same). As Facebook executives,

Defendants are also “providers” entitled to the protectionsofthe CDA. See Klayman, 753 F.3d

at 1357, Ascentive, LLC v. Opinion Corp., 842 F. Supp. 24 450, 474 (EDN.Y. 2011)

B.  PlaintfP’s Claims Treat Defendants As “Publishers”of Third-Party Content

Tis well settled that “the decision whether to print or retract a given pieceofcontent—

the very actions for which [the Complaint] seeks to hold Facebook liable™—is the “very essence”

ofconduct protected by the CDA. Klayman, 753 F.3d at 1359-60; see also, e.g., Bennett, $82

F.3d at 1167-68 ("the decision to print or retract is fundamentally a publishing decision for

which the CDA provides explicit immunity”). “[BJoth the negligent communication ofa

[harmful] statement and the failure to remove such a statement when first communicated by

another party.. constitute publication” Zeran, 129 F 3d at 332

Plainiffattempts to avoid the CDA by asserting misrepresentation claims based on

statements that Plaintiffalleges are false and misleading because of Facebook's purported failure

to “remove hateful and harmful content” from its platform. See e.g., Compl 52 (“Facebook

routinely did not and does not remove content that clearly violates its Community Standards”);

55 (“Facebook has routinely decided not to remove” third-party content); § 57-113 (relying on

330). “It means only that [plaintiffs] legal remedy is against.. the content provider, not
against [Facebook] as the publisher” Jd.
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“instances in which Facebook has not removed or taken down anti-Muslim content or groups that

violate Facebook's Community Standards”); § 141 (alleging that Facebook violated the CPPA by

“routinely and reliably deciding] not to take down or remove all content from Facebook's

platform that violates Facebook's Community Standards”); § 142 (same, CPPA cause of action);

9153 (same, fraudulent misrepresentation causeofaction); § 163 (same, negligent

misrepresentation causeofaction); 1 166-67 (same, aiding and abetting causeof action).

Courts have consistently rejected such artful pleading where, as here, plaintiff's theory of

Hiability turns on decisions by the defendant regarding third-party content, and therefore treats the

defendant as the publisher of that content. See e.g., Klayman, 753 F 3d at 1359-60 (applying

CDA to dismiss negligence claims based on Facebook's alleged failure to remove third-party

content that theplaintiffalleged was violent and hateful); Fed. Agency ofNews LLC v.

Facebook, Inc., 432 F. Supp. 3d 1107, 1119 (N.D. Cal. 2020) (applying CDA to dismiss contract

claim based on Facebook's removalof third-party content allegedly in violation of statements in

its terms of service); Caraccioli v. Facebook, Inc., 167 F. Supp. 3d 1056 (N.D. Cal. 2016)

(applying CDA to dismiss tort, contract, and consumer protection claims based on Facebook's

alleged failure to remove third-party content that theplaintiffalleged violated the tems of

service), Cross v. Facebook, Inc., 14 Cal. App. Sth 190, 207 (2017) (applying CDA to dismiss

breach of contract and negligence claims based on Facebook's alleged “failure to remove content

posted by others”); see also Doe v. MySpace, 528 F.3d 413, 419-20 (5th Cir. 2008) (applying

CDA to dismiss negligence claim based on defendant provider's failure to remove third-party

content); Murguly v. Google LLC, 2020 WL 907919, at *3 (D.N.J. Feb. 25, 2020) (applying

CDA to dismiss negligence claim based onprovider's “decisions relating to the monitoring,

screening, and deletionof content from its network”) (citation omitted); Murphy v. Tvitter, Inc.,
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60 Cal. App. Sth 12 (2021) (applying CDA to dismiss contract and consumer protection claims

based on provider's removalof third-party content allegedly violating statements in the

provider's user agreement)

Here, as in those cases, Plaintifi°s claims challenge Facebook's decisions regarding third-

party content, and therefore those claims seek to impose liability on Facebook as the “publisher”

of third-party content under the CDA. Crass, 14 Cal. App. Sth at 207 (*[W1hat matters is not the

name of the cause of action,” but “whether the cause of action inherently requires the court to

treat the defendant as the *publisher or speaker” of content provided by another ”) (internal

citations and quotation marks omitted).

C. PlaintifPs Claims Are Based on Third-Party Content

All of Plaintiffs claims are based on Facebook's alleged failure to remove content from

its platform that was “provided by another information content provider.” 47 U.S.C. § 230(c)(1)

Plaintiff admits that allofthe content that it alleges Facebook should have removed was created

by third parties. See, e.g, Compl. § 56 (referencing “anti-Muslim groups” posting content); § 79

(referencing “international fake news operation that spread anti-Muslim propaganda on

Facebook”);| 81 (referencing “white nationalists, militias, and anti-Muslim hate groups” as

source of content). That Facebook provides a platform for third-party content and makes certain

content moderation policies and decisions does not make Facebook an “information content

provider.” See Bennet, 882 F.3d at 1167-68 (rejecting argument “that by establishing and

enforcing its Blogger Content Policy, Google is influencing—and thuscreating—the content it

publishes. This argument ignores the core of CDA immunity”)

D. The Purpose of the CDA Supports Its Application Here

Congress's core purpose in enacting the CDA was to encourage platforms like Facebook

to engage in efforts to remove inappropriate third-party content without fearof liability. See
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Bennet, 882 F 3d at 1166 (the “CDA “encouragels] service providers to self-regulate the

disseminationofoffensive material over their services” and “corrected the trajectory of earlier

state court decisions that had held computer service providers liable when they removed some—

but not all—offensive material from their websites”). Plaintff’s claims contravene that core

purpose because,if accepted, anyone who disagrees with how Facebook enforces its Community.

Standards could pursue that dispute in court. Platforms like Facebook would face powerful

disincentives to adopt and enforce policies to combat inappropriate conduct because the very act

of doing so would subject them to liability that they could avoid simply by doing nothing. The

CDA was enacted precisely to prevent such a result

IL All of Plaintif’s Claims Fail Because Plaintiff Does Not Allege Any False Or
Misleading Statement of Material Fact

All of Plaintif"s claims require a false or misleading statement of material fact. See

Sundberg v. TTR Realty, LLC, 109 A 3d 1123, 1130-31 (D.C. 2015) (misrepresentation torts

require false statementof fact); Floyd v. Bank ofAm. Corp. 70 A3d 246, 255-56 (D.C. 2013)

(CPPA claim requires false or misleading statement offact). Plaintiffasserts that Facebook

executives stated in Congressional testimony that Facebook “removes] all content and groups

that violate Facebook's standards, policies, and other standards articulated to Congress,” Compl.

114 (emphasis added), and these statements were false and misleading because, at the time they

were made, Facebook “routinely did not remove content” that violated the Community.

Standards, id. 53.” None ofthe alleged statements supports that assertion.

7Plaintiff also purports to assert claims based on statements by Facebook executives in meetings
with membersof Congress and their staffand civil rights groups and in The Guardian
newspaper. But Plaintiff does not identify a single specific statement in the meetings, or any
facts regarding the circumstancesofthese alleged statements, including who made the alleged
statements or why they were misleading. The only statements specifically identified in the
Complaint come from Congressional testimony by Facebook executives
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First, the vast majorityofstatements expressly state that Facebook must be aware of

potentially violating third-party content to remove it as violating the Community Standards. See

eg. id 935 (“when content gets flagged to us... if it violates our policies, then we take it

down”); 436 (“ads [that are] flagged for us we will review and take [them] downifthey violate

our policies[ 1"); 37 (“When wefind things that violate these standards, we remove them”)

(emphasis added in Complaint), § 39 (“Wher we findbad actors, we will block them. And when

we find content that violates our policies, we wil take it down) (emphasis added in Complaint);

40 (“We remove this content when we become awareofit"), 42 (“We also remove any content

that praisesor supports terrorists or their actions whenever we become aware of it”); 43

(“when we become aware of these pages we will remove them”) (emphasis in Complaint).

Second, all of the statements, when viewed in context, make clear that they describe

Facebook's goalofalways improving ts enforcement efforts, which requires both an awareness

of potentially violating third-party content and judgments as to whether to remove it as violating

the Community Standards that Facebook executives candidly and consistently admit are subject

to disagreement and mistakes. For example, Plaintiff quotes the following from Mr.

Zuckerberg’s testimony before the House Financial Services Committee on October 23, 2019: “If

anyone, including a politician, is saying things that can cause, that is calling for violence or

could risk imminent physical harm, orvoteror census suppression when we roll out the census

suppression policy, we will take that content down.” Id. 34 (emphasis in Complaint). But

Plaintiffomits his statements during the same hearing explaining that “more than 100 billion

piecesofcontenta day” are posted across Facebook products, which means that content is
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“missed,” and that enforcing the Community Standards requires Facebook to makejudgments

that are “nuanced,” subject to “errors,” and always “improving "*

Other Facebook executives also made these points in the same Congressional testimony

relied upon by Plaintiff. Sec, e.g., Facebook, Inc. Responses to Questions for the Record, 5.

Comm. on Commerce, Science & Transp., 60 (June 8, 2018) (*[O]ur enforcement is not perfect.

We make mistakes because our processes involve people, and people are not infallible. We are

always working to improve.");” Securing U.S. Election Infrastucture & Protecting Political

Discourse before Subcomm. On Nat'l Sec. of the H. Comm. on Oversight & Reform, 116th Cong,

53 (May 22, 2019) (Testimony of Nathaniel Gleicher) (“[O]ne of the things that we have seen

very clearly is we are not going to be perfect. We make mistakes”), "* Hate Crimes and the Rise

of White Nationalism before the H. Committee on the Judiciary, 119th Cong. Statement of Neil

Potts 5 (Apr. 9, 2019) (“These can be difficult decisions, and we will not get them all right, but

we strive to apply our policies consistently and fairly to a global and diverse community ”).'*

The testimony cited by Plaintiff, when viewed in context, makes clear that it describes

Facebook's goalofalways improving its enforcement efforts, which require both an awareness

of potentially violating content and judgments by Facebook as to whether to remove it

Accordingly, Plaintiff has not alleged and cannot prove anyactionable false or misleading

® An Examination of Facebook and Its Impact on the Financial Services andHousing Sectors
before H. Comm. on Fin. Servs., 116th Cong. 59 (2019) (testimonyof Mark Zuckerberg),
available at hutps:/financialservices house. gov/uploadedfiles/chrg-1 16hhrg42452 pdf.
2 Available at https //www commerce senate. gov/services/files/9DSEOGID-2670-4530-BCDC-
D3AG3ASS31C4
© Available at hitps://docs house. gov/meetings/GO/GO06/20190522/109538/HHRG-116-GO0G-
Transcript-20190522. pdf.
1 Available at hitps://www. congress gov/1 16/meeting/house/109266 witnesses HHRG-116-
JUOO-Wstate-PottsN-20190409 pdf.
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statement of material fact in support of its claims. See Sibleyv. St. Albans School, 134 A 3d 789,

813 (D.C. 2016) (holding that defendant's mission statement was not a false statementoffact for

purposes of fraud claim)

IV. Plaintiff Fails to State Any Claim Under the CPPA

‘The Complaint does not adequately allege any violation of the CPPA. As relevant here,

the CPPA makes it unlawful for “any person to engage in an unfairordeceptive trade practice,”

including by “misrepresent{ing] as to a material fact which has a tendency to mislead.” D.C.

Code § 28-3904(e); see Compl. § 141. Liability under Section 28-3904(e) is cabined by the

CPPA’s limited purpose, which is to “establish{] an enforceable right to truthful information

from merchants about consumer goods and services that are or would be purchased, leased, or

received in the Districtof Columbia” D.C. Code § 28-3901(c). Thus, “the CPPA does not

cover all consumer transactions, and instead only covers ‘trade practices arising out of consumer-

merchant relationships. Sundberg v. TTR Realty, LLC, 109 A.3d 1123, 1129 (D.C. 2015)

(quoting Srowder v. District of Columbia, 949 A.2d 590, 599 (D.C. 2008).

A. Plaintiff Does Not Allege a “Trade Practice”

The CPPA defines a “trade practice’ to mean “any act which does or would create, alter,

repair, furnish, make available, provide information about, or, directlyorindirectly, solicit or

offer for or effectuate, a sale, lease or transfer, of consumer goods or services” D.C. Code

§28-3901(a)(6) (emphasis added). The statute further defines “goods and services” to mean

“any and all partsofthe economic output of society,” including “consumer credit, franchises,

business opportunities, real estate transactions, and consumer servicesofall types.” Id. § 28-

3901(a)(7). Under this statutory language, “a valid claim for relief under the CPPA must

originate outof a consumer transaction.” Ford v. Chartone, Inc., 908 A.2d 72, 81 (D.C. 2006).

Allegationsofan unfair trade practice are considered “in terms of how the practice would be
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viewed and understood by a reasonable consumer.” Pearson v. Chung, 961 A.2d 1067, 1075

(D.C. 2008).

Here, the alleged statements do not constitute a “trade practice” because they do not arise.

outofany “consumer transaction,” Ford, 908 A2d at 81. They appear in congressional

testimony by Facebook executives and concern Facebook's applicationofits Community

Standards to third-party content. No “reasonable consumer.” Pearson, 961 A 2d at 1075, would

understand those statements to concern a sale, lease, or transfer of consumer goods and services.

‘The Complaint alleges that the statements at issue are connected to Facebook's

promotionof ts platform to users. But, as Plaintiff admits, Compl. 11, access to Facebook's

platform is free, and therefore providing access to Facebook is not “a consumer transaction.”

Ford, 908 A 2d at 81 (emphasis added). See Adler v. Vision Lab Telecomms. Inc., 393 F. Supp.

2435, 40 (D.D.C. 2005) (dismissing CPPA claim based on allegations that defendants sent

plainiiffs unsolicited faxes on the ground that plaintiffs did not adequately allege that they

actually purchase, lease, or receive services from defendants); see also Krukas v. AARP, Inc. 376

F.Supp. 3d 1, 38 (D.D.C. 2019) (concluding that Ader held that “no consumer-merchant

relationship existed because the plaintiffs never bought anyihing,” and thus were not consumers)

(emphasis in original); Cross, 14 Cal. App. Sth at 203 (noting that Facebook “is not primarily

engaged in the businessofselling or leasing goods or services” because Facebook “offers a free

service to its users”) (internal quotation marks omitted). Accordingly, the Complaint does not

adequately allege facts that would establish that the statements at issue constitute a “trade

practice” under the CPPA.

B. Plaintiff Does Not Allege a Consumer-Merchant Relationship with Facebook

Second, and relatedly, the Complaint does not adequately allege the existence ofa

consumer-merchant relationship between Facebook and Plaintiff. The statute defines a
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“merchant” as a person “who in the ordinary courseofbusiness does or would sell lease (to), or

transfer, either directly or indirectly, consumer goods or services, ora person who in the ordinary

course of business does or would supply the goods or services which are or would be the subject

matter ofa trade practice” D.C. Code § 28-3901(a)(3). Under the CPPA, a “merchant”is “a

person who, in the ordinary courseof business, sels or supplies consumer goods or services.”

Sundberg, 109 A.3d at 1129 (citing D.C. Code § 28-3901(a)(3)).

‘The Complaint does not allege that Facebook supplied Plaintiff with any commercial

‘800ds or services or that Facebook was “connected with the ‘supply side of the consumer

transaction” impacted by the alleged misrepresentation, as is required to state a claim for relief

under the CPPA. McMullen v. Synchrony Bank, 164 F. Supp. 3d 77,91 (D.C. 2016); see also

Howard, 432 A.2d at 709 (“While a ‘merchant’ is not limited to the actual seller of the goods or

services complained of, he must be a “person” connected with the “supply” side ofa consumer

transaction ”). Indeed, the only alleged commercial activity by Facebook—the sale of

advertising space to companies seeking to promote their products on Facebook's free service, see

Compl. 9 11, 139—has nothing to do with either Plaintiffor the statements at issue, which do

not originate from and are not about Facebook's ad business. See Srowder, 949 A 2d at 600.

C. Plaintiffs Do Not Allege That The Individual Defendants Are “Merchants”

Finally, the CPPA claim against the individual Defendants should be dismissed for the

additional reason that the Complaint does not adequately allege those individuals are

“merchants” under the CPPA. As set forth above, a“merchant” is “a person who, in the ordinary

course of business, sells or supplies consumer goods or services.” Sundberg, 109 A 3d at 1129

(citing D.C. Code § 28-3901(a)(3)). The Complaint does not, and cannot, allege that they sell or

supply consumer goods or services to Plaintiff or anyone else. For that reason alone, the CPPA

claim against the individual Defendants shouldbedismissed
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V. Plaintiff Fails to State Any Common Law Misrepresentation Claim

Plaintiffis a non-profit organization that has been engaging with Facebook on the issue

of hate speech since 2013. Compl. 9 1, 122. During that time, Facebook has removed some but

not all third-party content flagged by Plaintiff. In light of that long track recordofadvocacy and

engagement,Plaintiff cannot establish a likelihoodofsuccess in proving either that the

congressional testimony identified in the Complaint “played a substantial part. in influencing

[its] decision” to take some action, Virginia Acad.ofClinical Psychologists v. Grp.

Hospitalization & Med. Servs. Inc., 878 A.2d 1226, 1238 (D.C. 2005), or that any purported

reliance on those statements was “objectively reasonable,” Hercules& Co. v. Shama Rest. Corp.,

613 A24916,933 (D.C. 1992),

First,Plaintiff cannot establish that it took any action at all in response to the statements

atissue, which began in April 2018. By April 2018, according to the Complaint,Plaintiff was

already five years into its advocacy campaign regarding Facebook's content moderation policies

and enforcement processes. Compl. §§ 122, 124. That effort included publishing reports,

drafting letters and other corespondence to Facebook, reporting content to Facebook, advocating

fora full-scale auditof Facebook's platform, working with other community-based

organizations, and “attend[ing] many calls and meetings everyyearwith Facebook staff

members” /d. 9122-129. Plaintiffdid all these things before anyofthe statements at issue

were made. Plaintiff does not allege that, when the challenged statements began in April 2018,

those statements “played a substantial part. in influencing [its] decision” to do anything new

ordifferent, Virginia Acad. of Clinical Psychologists, Inc., 878 A.2d at 1238. To the contrary,

Plaintiff alleges that it simply “continued” to do what it had been doing previously. Compl

9157. That admission is fatal to ts claim
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Second, to establish reliance on the statements at issue, Plaintiff must show that it was

“ignoran(] of [the statements’ alleged] falsity.” Morris v. Morris, 110 A3d 1273, 1274 (D.C.

2015) (quoting Shappirio v. Goldberg, 20 App. D.C. 185, 194 (D.C. Cir. 1902), aff'd, 192 US.

232 (1904). Here again, however, the Complaint alleges the oppositeof what Plaintiff must

prove. Plaintiffalleges that by the time the challenged statements began in 2018, it had been

aware for five years that Facebook did not always remove content that, in Plaintiff's view,

violated the Community Standards. Compl. 19 122-128. Plaintiff published reports on the

subject and flagged specific third-party content for Facebook, which did not remove at least

some of that content. /d. Thus, by the time Defendants made the statements at issue here,

Plaintiff knew that Facebook did not always remove content thatPlaintiffflagged for Facebook

as allegedly violating the Community Standards, and thereforePlaintiff cannot establish a

likelihood of demonstrating that it was ignorant of its disagreements with Facebook over

enforcement of its Community Standards.

Third, insofar asPlaintiff characterizes the challenged statements as guarantees that

Facebook would always enforce its Community Standards in the manner Plaintiff advocated, or

as guarantees of 100% success in timely and accurate enforcement, reliance on such statements

would not have been reasonable, particularly in light of the context of those statements, as

discussed above. In other words, “no reasonable jury could find that a person in [PlaintifP’s]

position who read[]” the challenged statements in a transcript, or heard them in a hearing,

“would have reasonably taken [them] as a guarantee” along those lines. Sibley, 134 A 3d at 813.

VI. Plaintiff Fails to State Any Claim For Aiding and Abetting

Plaintiff's claims against individual Defendants Joel Kaplan and Kevin Martin for aiding

and abetting failsas a matter of law. Aiding and abetting is not an actionable theoryof liability

under D.C. law. See, e.g. Acosta Orellana v. CropLife Int’l, 711 F. Supp. 2d 81, 107 (DD.C.
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2010); Sundberg, 109 A3d at 1129. Although courts have held open the possibility that aiding

and abetting could be “at most a meansofestablishing vicarious liability” for an underlying tort

ifcertain additional elements were met, Econ. Rsch. Servs. Inc. v. Resol. Econ., LLC, 208 F.

Supp. 3d 219, 236 (D.D.C. 2016), this Court need not decide that issue here. For all the reasons

discussed above, Plaintiff has not adequately alleged any underlying tort. Moreover, Plaintiff's

“threadbare recitals”ofthe legal elements required to establish vicarious liability under any

aiding-and-abetting theory (11 166-167), “supported by mere conclusory statements,” fails to

adequately plead an aiding-or-abetting theory against either Mr. Kaplan or Mr. Martin. Econ.

Rsch. Servs. Inc., 208 F. Supp. 3d at 236 (quoting Ashcroft v. Iqbal, 356 U.S. 662, 663 (2009).

CONCLUSION

For the foregoing reasons, Defendants respectfully request that the Court grant the

motion and dismiss the Complaint under Rule 12(b).
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Thereby certify that on this 28th dayof May 2021, I caused a copyofthe foregoing
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electronic filing system (CaseFileXpress) on all counselofrecord

s' Jonathan I. Kravis
JonathanI.Kravis (DC Bar No. 973780)
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Safety:Weare commited to making Facebook a safe
place. Expression that threatens people has the.
potential to intimidate, exclude or sence others and
Isn't alowed on Facebook.

Privacy: We are commited to protecting personal
privacy and information. Privacy gives people the
freedom to be themselves, and to choose how and
when to share on Facebook and fo connect more.
easily.

=
Dignity: Webelieve that all people are equal indignity
and rights. Weexpect that peopl wil respect he
dignity of olhers and not harass of degrade others.
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People can report potentially violating content,
Including Pages, Groups, Profiles, individualcontent,
and comments. We also give people control over their
own experience by allowing them o Block, unfoiose of
ne people and posts.

The consequences for violating our Community
Standards vary depending on the severly of the
violation and the person's history on the platform, For
Instance, wemay warn someonefora fst violation, but
ifthey continuetoviolate our poles, we may restrict
heir abit to post on Facebook or disable ther profi
We also may not law enforcement when we believe
there is agenuine risk of physical harmoradirect
threat fo public safety

Our Community Standardsareaguideforwh is and
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COUNCIL OF THE DISTRICT OF COLUMBIA
COMMITTEE ON PUBLIC SAFETYAND THE JUDICIARY
COMMITTEE REPORT
1350 Pennsylvania Avenue, NW, Washington, DC 20004 20jg yp .

10: All Councilmembers -: : JIEEOF 11FROM: Councilmember Phil Mendelson, SECRETARY
Chairman, Committee on PublicSafetyand the Judiciary” *

DATE: November 18, 2010
SUBJECT: Report on Bill 18-893, “Anti-SLAPP Act of 2010”

‘The Committee on Public Safety and the Judiciary, to which Bill 18-893, the “Anti-
SLAPP Act of 2010” was referred, reports favorably thereon with amendments, and recommends
approval by the Council. .

CONTENTS +

LI BackgroundandNeed....ovumemasiomsnssonnn]
TL Legislative CRIONOIOBY .......oooooomemmimonrnonemmn
UL. Positionofthe Executive. nn
IV. Comments of Advisory Neighborhood Commissions .........6
Vi Summary OfTEStMONY msm
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VIL Section-by-Section ABAIYSI ...........coomworororeosermrmn]
IX. COMMER ACHON.........c.oooersoenemnrnecS

IL BACKGROUNDAND NEED

Bill 18-893, the Anti-SLAPP Actof 2010, incorporates substantive rights with regard to a
defendants ability to fend off lawsuits filed by one side of a political or public policy debate
aimed to punish or prevent the expression of opposing points of view. Such lawsuits, often

: referred to as strategic lawsuits against public participation — or SLAPPs -- have been
increasingly utilized over the past two decades as a means to muzzle speech or efforts to petition
the government on issues of public interest. Such cases are often without merit, but achieve their
filer’s intention of punishing or preventing opposing points of view, resulting in a chilling effect
on the exercise of constitutionally protected rights. Further, defendants of a SLAPP must
dedicate a substantially amountofmoney, time, and legal resources. The impact is not limited to
‘named defendants willingness to speak out, but prevents others from voicing concerns as well.
To remedy this Bill 18-893 follows the model set forth in a number of other jurisdictions, and
‘mirrors language found in federal law, by incorporating substantive rights that allow a defendant
to more expeditiously, and more equitably, dispense of a SLAPP.

i
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HistoryofStrategic Lawsuits against Public Participation:

In what is considered the seminal article regarding SLAPPs, University of Denver
College of Law Professor George W. Pring described what was then (1989), considered to be a
‘growing litigation “phenomenon”:

Americans are being sued for speaking out politically. The targets are typically not
extremists or experienced activist, but normal, middle-class and blue-collar Americans,
many on their first venture into the worldof goverment decision making. Thecasesare
not isolated or localized aberrations, but are found in every state, every government level,
every type of political action, and every public issueof consequence. There is no dearth
of victims: in the last two decades, thousandsofcitizens have been sued into silence.

‘These lawsuits, Pring noted, are typically an effort to stop a citizen from exercising their political
sights, or to punish them for having already done so. To further identify the problem, and be
able to draw possible solutions, Pring engaged in a nationwide study of SLAPPs with University
ofDenver sociology Professor Penelope Canan.

Pring and Canan’s study established the base criteria ofa SLAPP as: (1)acivil complaint
or counterclaim (for monetary damages and/or injunction); (2) filed against non-governmental
individuals and/or groups; (3) because of their communications to a government body, official or
electorate; and (4) on an issue of some public interest or concem.” The study of 228 SLAPPs
found that, despite constitutional, federal and state statute, and court decisions that expressly
protect the actions of the defendants, these lawsuits have been allowed to flourish because they
appear,orare camouflaged by those bringing the suit, as a typical tort case. The vast majority of
the cases identified by the study were brought under legal charges of defamation (such as libel
‘and slander), or as such business torts as interference with coniract.”

In identifying possible solutions to litigation aimedatsilencing public participation, Pring.
paid particular attention to a 1984 opinion of the Colorado Supreme Court establishing a new
rule for trial courts to allow for dismissal motions for SLAPP suits.* In recognition of the

*George W. Pring, SLAPPS: Sirategic Lawsuit against Public Participation, Pace Env. L. Rev, Paper 132, 1
(1989), availableathp digitalcommons pace. edweei/viewsontent caaricle~]1228context-envliw (st visited
Nov. 17,2010).
id a7,
2d 8S.
Protect Our Mountain Env’, Tne. v. District Court, 677 P24 1361 (Colo. 1984). The three-prongest develop by
the court requires:

When [aplan sues another for alleged misuseorabuseofthe administrative or judicial
processesofgovemment and th defendant fies amotion o dismissby reason ofthe
constitutional right petition, theplaintiffmust make asufficient showing0permit he court to
reasonablyconcludetha th defendants petitioning activitieswerenot immunized from lability
under the First Amendment because: (1) the defendants administrative of judicial claims were
devoid ofreasonable actual support, or,ifso supportable, lacked any cognizable basis in law for
heir assetionsnd(2) he primary purpose ofth defendant petitioning activity wast harass the
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growing problem of SLAPPs, a number of jurisdictions have, legislatively, createda similar
special motion to dismiss in order to expeditiously, and more fairly deal with SLAPPs.
According to the California Anti-SLAPP Project, a public interest law firm and policy
organization dedicated to fighting SLAPPs in California, as of January 2010 there are |
approximately 28 jurisdictions in the United States that have adopted anti-SLAPP measures.
Likewise, there are nine jurisdictions (not including the District of Columbia) that are currently
considering legislation to address the issue. Also, one other jurisdiction has joined Colorado in
addressing SLAPPs through judicial doctrine.®

This issue has also recently been taken up by the federal government, with the
introduction of the HR. 4363, the Citizen Participation Act of 2009. This legislation would
provide certain procedural protections for any act in furtherance of the constitutional right of |
‘petition or free speech, and specifically incorporate a special motion to dismiss for SLAPPs.® |

SLAPPs in the Districtof Columbia:

Like the number of jurisdictions that have sensed the need to address SLAPPs
legislatively, the District of Columbia is no stranger to SLAPPs. The American Civil Liberties
Union of the Nation's Capital (ACLU), in written testimony provided to the Committee
(attached), described two cases in which the ACLU was directly involved, as counsel for
defendants, in such suits against District residents.”

“The actions that typically draw a SLAPP are often, as the ACLU noted, the kind of
‘grassroots activism that should be hailed in our democracy. In oneofthe examples provided, the
ACLU discussed the efforts of two Capitol Hill advocates that opposed the efforts ofa certain
developer. When the developer was unable to obtain a building permit, the developer sued the
activists and the community organization alleging they “conducted meetings, prepared petition
drives, wrote letters and made calls and visits to goverment officials, organized protests,
organized the preparation and distribution of... signs, and gave statements and interviews to
various media Such activism, however, was met with years of litigation and, but for the
ACLU assistance, would have resulted in outlandish legal costs to defend. Though the actions

plaino 0 effectuate some other impropes objctve; and (3)th defendant petitioning
activity had the capacity to adversely affecta legal intrestof the plain:

1d 301369
 CalfomiaAnt SLAP Project CASP) website, Othe states: Satutes and cases, available at
univcaspacusiatuesimenstateunl ast visited Nov. 11,2010).

*ht snewshomas govicsi-binbdguery/D2d1 11:1: fempl-bdLBBX,@@@L&summ2=m&lhoms/LsgislaiveDatapho
7 Bil 18-893, Amti-SLAPP Actof 2010: Public Hearingofthe Commitee on PublicSafety an the Judiciary, Sept.
17,2010, a1 23 writen testimony Arthur B. Spitzer, Legal Director, American Civil Liberties Unionofte
Nation's Capita)
1d at 2 (quoting fom lawsuit in Father Flanagan's Boys Home. District of Columbiaetal, Civil Acton No. 01-
1732000).
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of these participants should have been protected, they, and any others who wished to express
opposition to the project, were met with intimidation.

‘What has been repeated by many who have studied this issue, from Pring on, is that the
goalofthe litigation is not to win the lawsuit but punish the opponent and intimidate them into
silence. As Art Spitzer, Legal Director for the ACLU, noted in his testimony “{lirigation itself
is the plaintiff's weaponof choice.”

District Anti-SLAPP Act:

In June 2010, legislation was introduced to remedy this nationally recognized problem
here in the District of Columbia. As introduced, this measure closely mirrored the federal
legislation introduced the previous year. Bill 18-893 provides a defendant to a SLAPP with
substantive rights to expeditiously and economically dispense of litigation aimed to prevent their
engaging in constitutionally protected actions on mattersof public interest.

Following the lead of other jurisdictions, which have similarly extended absolute or
qualified immunity to individuals engaging in protected actions, Bill 18-893 extends substantive
rights to defendants in a SLAPP, providing them with the ability to file a special motion to
dismiss that must be heard expeditiously by the court. To ensure adefendant is not subject to the
expensive and time consuming discovery thati often used in a SLAPP as a means to prevent or
‘punish, the legislation tolls discovery while the special motion to dismiss is pending. Further, in
recognition that SLAPP plaintiffs frequently include unspecified individuals as defendants - in
order to intimidate large numbers of people that may fear becoming named defendants if they
continue to speak out — the legislation provides an unnamed defendant the ability to quash a
subpoena to protect his or her identity from disclosureif the underlying action is of the type
protected by Bill 18-893. The legislation also allows for certain costs and fees to be awarded to
the successful party ofa special motion to dismiss or a special motion to quash.

Bill 18-893 ensures that District residents are not intimidated or prevented, because of
abusive lawsuits, from engaging in political or public policy debates. To prevent the attempted

] ‘muzzlingofopposing points of view, and to encourage the type of civic engagement that would
be further protected by this act, the Comittee urges the Council to adopt Bill 18-893

| IL LEGISLATIVE CHRONOLOGY

June29,2010 Bill 18-893, the “Ant-SLAPP Act of 2010,” is intwoduced by
Councilmembers Cheh and Mendelson, co-sponsored by Councilmember
M. Brown, and is referred to the Committee on Public Safety and the
Judiciary.
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July 9,2010 Notice of Intent to act on Bill 18-893 is published in the District of
Columbia Register.

August 13,2010 Notice of a Public Hearing is published in the District of Columbia
Register. :

September 17,2010 The Committee on Public Safety and the Judiciary holds a public hearing
on Bill 18-893,

November 18,2010 The Committee on Public Safety and the Judiciary marks-up Bill 18-893.

III. POSITION OF THE EXECUTIVE

The Executive provided no witness to testify on Bill 18-893 at the September 17, 2010
hearing. The Officeofthe Attomey General provided a letter subsequent to the hearing stating
the need to review the legislation further.

IV. COMMENTS OF ADVISORY NEIGHBORHOOD COMMISSIONS

The Committee received no testimony or comments from Advisory Neighborhood
Commissions.

V. SUMMARY OF TESTIMONY

“The Committee on Public Safety and the Judiciary held a public hearing on Bill 18-893
on Friday, September 17, 2010. The testimony summarized below is from that hearing. A copy
of submited testimony is attached to this report.

Robert Vinson Brannum, President, D.C. Federation of Civic Associations, Inc.,
testifiedin supportofBill 18-893.

Ellen Opper-Weiner, Public Witness, testified in support of Bill 18-893. Ms. Opper-
‘Weiner recounted her own experience in SLAPP litigation, and suggested several amendments to
strengthen the legislation.

Dorothy Bricill, Public Witness, testified in support of Bill 18-893. Ms. Brizill
recounted her own experience in SLAPP litigation. She stated that the legislation is the next step
in advancing free speech in the Districtof Columbia.

Arthur B. Spitcér, Legal Director, American Civil Liberties Unionofthe Nation's
Capital, provided a written statement in support of the purpose and general approach of Bill 18-
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893, but suggested several changes to the legislation as introduced. A copy of this statement is
attached to this report

Although no Executive witness presented testimony, Attomey General for the District of
Columbia, Peter Nickles, expressed concern that certain provisions of the bill might implicate the

| Home Rule Act prohibition against enacting any act with respect to any provision of Title 11 of
the D.C. Official Code. A copyofhis letter isattachedto ths report.

VI. IMPACT ON EXISTING LAW

Bill 18-893 adds new provisions in the D.C. Official Code to provide an expeditious
process for dealing with strategic lawsuits against public participation (SLAPPs). Specifically,
the legislation providesa defendant to a SLAPP with substantive rights to have a motion to
dismiss heard expeditiously, to delay burdensome discovery while the motion to dismiss is
‘pending, and to provide an unnamed defendant the ability to quash a subpoena to protect his or
her identity from disclosure if the underlying action isof the type protected by Bill 18-893. The
legislation also allowsforthe costs of litigation to be awardedtothe successful party ofa special
motion to dismiss created under this act.

VIL FISCAL IMPACT

The attached November 16, 2010 Fiscal Impact Statement from the Chief Financial
Officer states that funds are sufficient to implement Bill 18-893. This legislation requires no
additional funds or staff.

VIL SECTION-BY-SECTION ANALYSIS

Severalof the changes to the Committee Print from Bill 18-893 as introduced stem from
the recommendations of the American Civil Liberties Union of the Nation's Capital (ACLU).
For a more thorough explanation of these changes, see the September 17, 2010 testimony of the,
ACLU attached to this report.

Section | States the short title of Bill 18-893,

Section2 Incorporates definitions to be used throughout the act.

Section3 Creates the substantive right of2 party subject to a claim under a SLAPP
suit to file a special motion to dismiss within 45 days afer service of the
claim.

|
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Subsection (3) Creates a substantive right of a defendant to pursue a special motion to
dismiss for a lawsuit regarding an act in furtherance of the right of
advocacy on issues of publi interest.

| Subsection (b) Provides that, upon a prima facie showing that the activity at issue in the
litigation falls under the type of activity protected by this act, the court
shall dismiss the case unless the responding party can show a likelihood of
succeeding upon the merits.

Subsection (c) Tolls discovery proceedings upon the filing ofa special motion to dismiss
under this act. As introduced the legislation permitted an exemption to
this for good cause shown. The Commitee Print has tightened this
language in this provision so that the court may permit specified discovery
if it is assured that such discovery would not be burdensome to the
defendant.

Subsection (d) Requires the court to hold an expedited hearing ona special motion to
dismiss filed under this act.

As introduced, the Committee Print contained a subsection (¢) that would
have provideda defendant with a right of immediate appeal from a court
order denying a special motion to dismiss. While the Committee agrees
with and supports the purpose of this provision, a recent decisionofthe
DC Court of Appeals states that the Council exceeds its authority in
‘making such orders reviewable on appeal." The dissenting opinion in that
case provides a strong argument for why the Council should be permitted
to legislate this issue. However, under the majority opinion the Council is. |
restricted from expanding the authority of Districts appellate court o hear
appeals over non-final orders of the lower court, The provision that has
been removed from the bill as introduced would have provided an
immediate appeal overa non-final order (a special motion to dismiss).

Section 4 Creates a substantive right ofa person to pursue a special motion to quash
a subpoena aimed at obtaining a persons identifying information relating
to a lawsuit regarding an act in furtherance of the right of advocacy on
issuesofpublic interest.

Subsection (s) Creates the special motion to quash.

Subsection (b) Provides that, ugon a prima facie showing that the underlying claim is of
the type of activity protected by this act, the court shall grant the special

1% See Stuartv. Walker, 09.CV-900(DCCt of App 2010)at 4:5.

EE ——————
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motion to quash unless the responding party can show a likelihood of
succeeding upon the merits.

Section § Provides for the awarding of fees and costs for prevailing on a special
motion to dismiss or a special motion to quash. The court is also
authorized to award reasonable attorney fees where the underlying claim is
determined to be frivolous.

Section6 Provides exemptions to this act for certain claims.

Section 7 Adopts the Fiscal Impact Statement.

Section§ Establishes the effective date by stating the standard 30-day Congressional
review language.

IX.  COMMITTEEACTION

On November 18, 2010, the Committee on Public Safety and the Judiciary met to
consider Bill 18-893, the “Anti-SLAPP Act of 2010.” The meeting was called to order at 1:50
pam., and Bill 18-893 was the fourth item on the agenda. After ascertaining a quorum (Chairman
Mendelson and Councilmembers Alexander, Cheh, and Evans present; Councilmembers Bowser
absent), Chairman Mendelson moved the print, along with a written amendmentto repeal section
3(e) of the circulated draft print, with leave for staff to make technical changes. After an
opportunity for discussion, the vote on the print was three aye (Chairman Mendelson and
Councilmembers Evans and Cheh), and one present (Councilmember Alexander). Chairman
Mendelson then moved the report, with leave for staff to make technical and editorial changes.
‘After an opportunity for discussion, the vote on the report was three aye (Chairman Mendelson
and Councilmembers Evans and Cheh), and one present (Councilmember Alexander). The,
‘meeting adjourned at 2:15 p.m.

X. ATTACHMENTS

1. Bill 18-893 as introduced.

2. Written testimony and comments.

3. Fiscal Impact Statement

4. Committee Print for Bill 18-893.



COUNCIL OF THE DISTRICT OF COLUMBIA
1350 Pennsylvania Avenue, N.W.

‘Washington, D.C. 20004
Memorandum

CT: Megabersof the Council

: From: fara ie3 Gh2EeCoc

i Date: July 7,2010

Subject: (Comection)
ReferralofProposed Legislation

Notice is given that the attached proposed legislation was introduced in the
, Legislative Meeting on Tuesday, June 29, 2010. Copies are available in

Room 10, the Legislative Services Division.

| TITLE: "Anti-SLAPP Act of 2010", BI8-0893

INTRODUCED BY: Councilmembers Cheh and Mendelson
CO-SPONSORED BY: Councilmember M. Brown

‘The Chairman is referring this legislation to the Committeé on Public Safety
and the Judiciary.

Attachment : :

ce: General Counsel
Budget Director RN i
Legislative Services
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12 IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

13

14

15

16

17 Councilmembers Mary M. Cheh and Phil Mendelson introduced the following bill, which

18 ‘was referred to the Committee on :

19

20 To provide a special motion for the quick and efficient dismissal ofstrategic lawsuits

21 against public participation (SLAPPs), to stay proceedings until the motion is
2 considered, to provide a motion to quash attempts to seek personally identifying
23 information; and to award the costsoflitigation to the successful party on a
24 ‘special motion.

25
26 BE IT ENACTED BY THE COUNCIL OF THE DISTRICTOFCOLUMBIA,

27 That this act may be cited as the “Anti-SLAPP Actof 2010".

28 Sec. 2. Definitions.

29 For the purposesofthis Act, the term:

30 (1) “Act in furtherance of the rightoffree speech” means:

31 (A) Any written or oral statement made:

32 (i) In connection with an issue under consideration or review by a

33 legislative, executive, or judicial body, or any other official proceeding authorized by

34 law;

35 (ii) In a place open to the public or a public forum in connection

36 with an issue of public interest; or

1 1



. > i

| 1 (B) Any other conduct in furtheranceofthe exerciseofthe constitutional *

2 right to petition the government or the constitutional rightoffree expression in .

3 connection with an issue of public interest.

4 (2) “Issue of public interest” means an issue related to health or safety; :

5 environmental, economic or community well-being; the District government; a public.

6 figure; ora good, product or service ir the market place. The term issueofpublic

7 interest” shall not be construed to include private interests, such asstatementsdirected

8 primarily toward protecting the speaker's commercial interests rather than toward

9 commenting on or sharing information about a matterofpublic significance.

10 (3) “Claim” includes any civil lawsuit, claim, complaint, cause of action, cross-

11 claim, counterclaim, or other judicial pleading or filing requesting relief

12 (4) “Government entity” means the Government of the District of Columbia and :

13 its branches, subdivisions, and departments.

14 Sec. 3. Special Motion to Dismiss.

1s (a) A party may file a special motion to dismiss any claim arising from an act in

16 furtheranceofthe rightoffree speech within 45 days after serviceofthe claim.

| 17 (b)A party filinga special motion to dismiss under this section must make a

18 prima facie showing that the claim at issue arises from an act in furtheranceofthe right

19 office specch. Ifthe moving party makes sch a showing, the responding party may

20 demonstrate that the claim is likely to succeed on the merits.

2 (©) Upon the filingof a special motion to dismiss, discovery proceedings on the

22 claim shall be stayed until noticeofentryofan order disposingofthe motion, except that

23 the court, for good cause shown, may oider that specified discovery be conducted.

2



'

1 (@) The court shall hold an expedited hearing on the special motion to dismiss,

2 and issue a ruling as soon as practicable after the hearing. If the special motion to dismiss.

3 is granted, dismissal shall be with prejudice.

4 (€) The defendant shall have a rightof immediate appeal from a court order

5 denying a special motion to dismiss in whole or in part.

6 Sec. 4. Special Motion to Quash.

7 (a) A person whose personally identifying information is sought, pursuant to a

8 discovery order, request, or subpoena, in connection with an action arising from an act in

9 furtheranceofthe right of free speech may make a special motion to quash the discovery

10 order, request, or subpoena.

un (b) The person bringinga special motion to quash under this section must make a

12 prima facie showing that the underlying claim arises from an act in furtheranceofthe

13 rightof free speech.Ifthe person makes such a showing, the claimant in the underlying

14 action may demonstrate that the underlying claim is likely to succeed on the merits.

1s Sec. 5. Fees and costs.

16 (a) The court may award a person who substantially prevails on a motion brought

17 under sections 3or 4 of this Act the costs of litigation, including reasonable attomey fecs.

18 (b) If the court finds that amotion brought under sections 3 or 4ofthis Act is

19 frivolous or is solely intended to cause unnecessary delay, the cout may award

| 20 reasonable attomey fees and costs to the responding party.

21 Sec. 6. Exemptions.

2 (2) This Act shall not apply to claims brought solely on behalfofthe public or

23 solely to enforce an important right affecting the public interest.

: 3
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1 (5) This Act shall not apply to claims brought against a person primarily engaged

2 in the businessofselling or leasing goods or services, if the statement or conduct from

3 which the claim arises i a representationoffact made for the purpose of promoting,

4 seciing, or completing sales or leases of, or commercial transactions i, the person's }

5 goods or services, and the intended audience i an actual or potential buyer or customer.

6 Sec. 7: Fiscal impact statement.

7 ‘The Council adopts the fiscal impact statement in the committe report as ihe

8 fiscal impact statement required by section 602(c)(3)ofthe District of Columbia Home -

9 Rule Act, approved December 24, 1973 (87 Stat. 813; D.C. Official Code § 1-

10 206023)

1 Sec. §. Effective date. :

12 “This act shll take effect following approval by the Mayor (or inthe event of veto

13 by the Mayor, action by the Council 0 override the veto), a 30-day period of

14 Congressional review as provided in section 602(c)(1) of the District of Columbia Home

15 Rule Act, approved December 24, 1973 (87 Stat. 813; D.C. Official Code § 1-

16 206.02(c)(1)), and publication in the DistrictofColumbia Register.

4
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Testimonyofthe
American Civil Liberties Union

ofthe Nation’s Capital
by

Arthur B. Spitzer
Legal Director

before the
Committee on Public Safety and the Judiciary

of the
Council ofthe Districtof Columbia

on
Bill 18-893, the

“Anti-SLAPP Act of2010”

September 17,2010

‘The ACLUofthe Nation's Capital appreciates this opportunity to testify on
Bill 18-893. We support the purpose and the general approachof this bil, but we.
believe it requires some significant polishing in order to achieve its commendable
goals.

Background

Ina seminal study about twenty years ago, two professors at the University
of Denver identified a widespread pattern of abusive lawsuits filed by one side ofa
political or public policy dispute—usually the side with deeper pockets and ready
access tocounsel —to punish or prevent the expressionofopposing pointsof view.
They dubbed these “Strategic Lawsuits Against Public Participation,” or
“SLAPPs.” See George W. Pring and Penclope Canan, SLAPPS: GETTING SUED.
FOR SPEAKING OUT (Temple University Press 1996). They pinpointed several
criteria that identify a SLAPP:

— The actions complainedof “involve communicating with government
officials, bodies, or the electorate, or encouraging others to do so.” /d. at 150.

— The defendants are “involved in speaking ou for or against some issue
under consideration by some level of goverment or the voters.” Jd.

1



— The legal claims filed against the speakers tend to fall into predictable
categories such as defamation, interference with prospective economic advantage,
invasionofprivacy, and conspiracy. /d. at 150-51.

— The lawsuit often names “John or Jane Doe defendants.” Id. at 151.
“We have found whole communities chilled by the inclusion of Does, fearing
“they will add my name to the suit.” Id.

The authors “conservatively estimate(d] that... tens of thousands of
Americans have been SLAPPed, and still more have been mutedor silenced by the
threat.” /d. at xi. Finding that “the legal system is not effective in controlling.
SLAPPs,” id., they proposed the adoptionofanti-SLAPP statutes to address the
problem. 7d. at 201. | ;

Responding to the continuing use of SLAPPs by those secking to silence
‘opposition to their activities, twenty-six states and the Territory of Guam have:
now enacted anti-SLAPP statutes." . ©

The ACLU of the Nation's Capital has been directly involved, as counsel
for defendants, in two SLAPS involving DistrictofColumbia residents.

In the first case, a developer that had been frustrated by its inability
promptly to obtain a building permit sued a community organization (Southeast
Citizens for Smart Development) and two Capitol Hill activists (Wilbert Hill and
Ellen Opper-Weiner) who had opposed its efforts. The lawsuit claimed that the
defendants had violated the developer's rights when they “conducted meetings,
prepared petition drives, wrote letters and made calls and visits to government
officials, organized protests, organized the preparation and distribution of ... |
signs, and gave statements and interviews to various media,” and when they
created a web site that urged people to “call, write or e-mail the mayor” to ask him |

stop the project. The defendants’ activities exemplified the kind of grassroots
activism that should be hailed in a democracy, and the lawsuit was a classic
SLAPP. The case was eventually dismissed, and the dismissal affirmed on
appeal.’ But the litigation took several years, and during all that time the
defendants and their neighbors were worried about whether they might face
liability. Because the ACLU represented the citizens and their organization at no
charge, they were not financially harmed. But had they been required to retain
paid counsel, the cost would have been substantial, and intimidating |

Link to these statescanbe found at hp caspnnensiat bl |
? Father Flanagan's Boys Home v. DistrictofColumbia, et al. Civil Action No. 01-1732 |
(D.D.C.),aff'd,2003WL1907987(No. 02-7157,D.C. Cir. 2003). |

2



In the second case we represented Dorothy Brizill, who needs no
introduction to this Committee. She was sued in Guam for defamation, invasion

ofprivacy, and “interference with prospective business advantage,” based on
statements she made in a radio interview broadcast there about the activities of the
‘gambling entrepreneur who backed the proposed 2004 initiative to legalize slot
‘machines in the DistrictofColumbia. This lawsuit was also a classic SLAPP,
filed against her in the midstofthe same entrepreneur's efforts to legalize slot
‘machines on Guam, in an effort to silence her. And to intimidate his opponents,
twenty “John Does” were also named as defendants. With the help of Guam’s
strong anti-SLAPP statute, the case was dismissed, and the dismissal was affirmed
by the Supreme Court of Guam.” But once again, the litigation lasted more than
two years, and had Ms. Brizill been required to retain paid counsel to defend
herself, it would have cost her hundredsofthousandsofdollars.

As professors Pring and Canan demonstrated, a SLAPP plaintiff's real goal
is not to win the lawsuit but to punish his opponents and intimidate them and
others into silence. Litigation itselfis the plaintiff’s weaponof choice; a long and
costly lawsuit s a victory for theplaintiffevenifit ends in a formal victory for the
defendant. That is why anti-SLAPP legislation is nceded: to enable a defendant to
bring a SLAPP to an end quickly and economically.

Bill 18-893

Bill 18-893 would help end SLAPPs quickly and economically by making
available to the defendanta “special motion to dismiss” that has four noteworthy
features

+ The motion must be heard and decided expeditiously.
+ Discovery is generally stayed while the motion is pending.
+ Ifthe motion is denied the defendant can take an immediate appeal.
+ Most important, the motion is to be granted if the defendant shows that

he or she was engaged in protected specch or activity, unless the plaintiff
can show that he or she is nevertheless likely to succeed on the merits.

Speaking generally, this is sensible path to the desired goal, and speaking
generally, the ACLU endorses it. Ifa lawsuit looks like a SLAPP, swims like a
SLAPP, and quacks like a SLAPP, then it probably is a SLAPP, and itis fair and
reasonable 10 put the burden on the plaintiff to show that it isn’t a SLAP.

We do, nevertheless, have a numberof suggestions for improvement,
including a substantive change in the definition of the conduct that is to be
protected by the proposed law.

* Guam Greyhound, Inc. v. Brizill, 2008 Guam 13, 2008 WL 4206682.
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Section 2(1). The bill begins by defining the term “Act in furtherance of
the rightoffree speech,” which is used to signify the conduct that can be protected
bya special motion to dismiss. In our view, it would be better to use a different
term, because the “right of free speech” is already a term in very common use,
with a broader meaning than the meaning given in this bill, and it will be
impossible, or nearly so, for litigants, lawyers and even judges (and especially the
news media) to avoid confusion between thé common meaningof the “right of
free speech” and the special, narrower meaning given to it in this bill. It would be
akin to defining the term “fruit” to mean “a curved yellow edible food with a
thick, easily-peeled skin.” This specially-defined term deserves a special name.
that will not require a struggle to use corectly. We suggest “Act in furtherance of
the right of advocacy on issues of public interest.”

Section201)(A). Because there is no conjunction at the endof section
2(1)(A)(), the bill is ambiguous as to whether sections 2(1)(A)(i) and (ii) are
conjunctive or disjunctive. That is, in order to be covered, must a statement be
‘made “In connection with an ... official proceeding” and “In a place open to the
public or a public forum in connection with an issueofpublic interest,” or is a
statement covered if itis madeeither “In connection with an... official
proceeding,” or “In a place open to the public or a public forum in connection with
an issue of public interest”?

‘We urge the insertion of the word “or” at the endofsection 2(1)(A)() to :
make it clear that statements are covered in either case. A statement made “In
connection with an issue under consideration or review by a legislative, executive,
or judicial body, or any other official proceeding authorized by law” certainly
deserves anti-SLAPP protection whether it is made in a public place or ina private
place. For example, a statement made to a group gathered by invitation ina
person’s living room, or made to a Councilmember during a non-public meeting,
should be protected. Likewise, a statement made “In a place open to the public or
a public forum in connection with an issue of public interest” deserves anti-
SLAPP protection whether of not it is also connected to an “official proceeding.”
For example, statements by residents addressing a “Stop the Slaughterhouse” rally
should be protected even if no official proceeding regarding the construction ofa
slaughterhouse has yet begun.* ’

* Tuappears that these definitions, along with muchofBill 18-893, were modeled on the
Citizen Participation Actof2009, HR. 4364 (111th Cong. Ist Sess., introduced by Rep.
Steve Cohenof Tennessee (available at http//thomas loc govicgi-binquery/z%c1 11
HR4364H). To that bill it is clear that speech or activity that falls under any one of
these definitions is covered.

| 4.
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Section 2(1)(B). Section 2(1)(B) expands the definitionofprotected
activity to include “any other conduct in furtheranceofthe exerciseof the
constitutional right to petition the government or the constitutional right of free.
expression in connection with an issue of public interest.” We fully agree with the
intentof this provision, but we think it fails as a definition because it is backwards—
it requires a courtfirst to determine whether given conduct is protected by the
Constitution before it can determine whether that conduct is covered by the Anti-
SLAPP Act. Butif the conduct is protected by the Constitution, then there is no
need for the court to determine whether it is covered by the Anti-SLAPP Act: a
claim arising from that conduct must be dismissed because the conduct is
protected by the Constitution. And yet the task of determining whether given
conduct is protected by the Constitution is often quite difficult, and can require
exactly the kindsoflengthy, expensive legal proceedings (including discovery)
that the bill is intended to avoid.

‘This very problem arose in the Brizill case, where the Guam anti-SLAPP
statute protected “acts in furtheranceof the Constitutional rights to petition,” and
Mr. Baldwin argued that the statute therefore provided no broader protection for
speech than the Constitutionitself provided. See 2008 Guam 13 9 28. He argued,
for example, that Ms. Brizill’s speech was not protected by the statute because it
was defamatory, and defamation is not protected by the Constitution. As a result,
the defendant had to litigate the constitutional law of defamation on the way to
litigating the SLAPP issues. This should not be necessary, as the purposeofan
anti-SLAPP law is to provide broader protection than existing law already
provides. Bill 18-893 should be amended to avoid creating the same problem
here.

We therefore suggest amending Section 2(1)(B) to say: “Any other
expression or expressive conduct that involves petitioning the government or
‘communicating views to members of the public in connection with an issue of
public interest.”

Section 2(4). Section 2(4) defines the term “government entity.” But that
term is never used in the bill. It should therefore be deleted.

* The Supreme Court ofGuam ultimately rejected the argument that “Constitutional
rights” meant “constitutionally protected rights,” see id. at § 32, but that was hardly a
foregone conclusion, and the D.C. Courtof Appeals might not reach the same conclusion

© The same term is defined in H.R. 4364, but its then used in asection providing that
“A govemment entity may not recover fees pursuant o this section.”
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a Section 3(b). We agree with what we understand to be the intentofthis
provision, setting out the standards for a special motion to dismiss. But the text of
this section fails to accomplish its purpose because it never actually spells out
what a court is supposed to do. We suggest revising Section 3(b) as follows:

(b) Ifa party filing a special motion to dismiss under this
section makes a prima facie showing that the claim at issue arises
from an act in furtherance of the right of advocacy on issues of
public interest, then the motion shall be granted unless the |
responding party demonstrates that the claim is likely to succeed
on the merits, in which case the motion shall be denied.

Section 3(c). We agree that discovery should be stayed on a claim as to
‘which a special motion to dismiss has been filed. This is an important protection,
for discovery is often burdensome and expensive. Because expression on issues of
public interest deserves special protection, aplaintiffwho brings a claim based on
a defendant's expression on an issueofpublic interest ought to be required to
show a likelihood of success on that claim without the need for discovery.

A case may exist in which a plaintiff could prevail on such aclaim after
. discovery but cannot show 2 likelihoodofsuccess without discovery, but in our -

view the dismissal of such a hypothetical case is a small price to pay for the public
interest that will be served by preventing the all-but-automatic discovery that
otherwisé occurs in civil litigation over the sortsofclaims that are asserted in
SLAPPs. |

As an exception to the usual stayofdiscovery, Section 3(c) permits a court |
to allow “specified discovery” after the filing ofa special motion to dismiss “for
good cause shown.” We agree that a provision allowing some discovery ought to
be included for the exceptional case. But while the “good cause” standard has the
advantageof being flexible, it has the disadvantageofbeing completely subjective,
50 that a judge who simply feels that it's unfair to dismiss a claim without
discovery can, in effect, set the Anti-SLAPP Act aside and allow a case to proceed |
in the usual way. In our view, it would be betterifthe statute spelled out more:
precisely the circumstances under which discovery might be allowed, and also
included a provision allowing the court o assure that such discovery would not be
burdensome to the defendant, For example: .. except that the court may order

| that specified discovery be conducted when it appears likely that targeted
discovery will enable the plaintiff to defeat the motion and that the discovery will
not be unduly burdensome. Such an order may be conditioned upon the plaintiff
paying any expenses incurred by the defendant in responding to such discovery.”

Co



Finally, we note that this section provides that discovery shall be stayed
“until noticeofentry ofan order disposingof the motion.” That language tracks
H.R. 4364, but “notice of entry”of court orders is not partof D.C. Superior Court
procedure. We suggest that the bill be amended to provide that *.. discovery
proceedings on the claim shall be stayed until the motion has been disposed of,
including any appeal taken under section 3(e), ..”

Sections 3(d) and (e). We agree that a special motion to dismiss should be
expedited and that its denial should be subject to an interlocutory appeal. The
Comittee may wish to considerwhetherthe Court of Appeals should also be
directed to expedite its considerationof such an appeal. The D.C. Court of
Appeals often takes years to rule on appeals.

Section 4. Section 4 is focused on the fact that SLAPPs frequently include
unspecified individuals (John and Jane Does)as defendants. As observed by
professors Pring and Canan, this is oneofthe tactics employed by SLAPP
plaintiffs to intimidate large numbersofpeople, who fear that they may become

| ‘named defendants ifthey continue to speak out on the relevant public issue.

‘There can be very legitimate purposes for naming John and Jane Does as
defendants in civil litigation. The ACLU sometimes names John and Jane Does as

] defendants when it does not yet know their true identities—for example, when
| unknown police officers are alleged to have acted unlawfully.” It is therefore

necessary to balance the right of a plaintiffto proceed against an as-yet-
unidentified person who has violated his rights, and to use the court system to
discover that person's identity, against the rightofan individual not to be made a
defendant in an abusive SLAPP that was filed for the purpose of retaliating
against, or chilling, legitimate civic activity.

‘We believe that Section 4 strikes an appropriate balance by making
available to a John or Jane Doe a “special motion to quash,” protecting his or her
identity from disclosure if heor she was acting in a manner that is protected by the
Anti-SLAPP Act, and if theplaintiff cannot make the same showing of likely
Success on the merits that is required to defeat a special motion to dismiss.

| Like Section 3(b), however, Section 4(b) never actually spells out what a
court is supposed to do. We therefore suggest revising Section 4(b) in the same
manner we suggested revising Section 3(b):

7 See, e.g. YoungBey v. District of Columbia, e al, No. 09-cv-596 (D.D.C.) (suing the
District of Columbia, five named MPD officers, and 27 “John Doe” officers in
connection with an unlawful pre-dawn SWAT raid ofa District residents home).
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(0) If a person bringing a special motion to quash under
this section makes a prima facic showing tht the underlying
claim arises rom an act in furtherance of the right ofadvocacy on
issuesof publ interest, then the motion shall be granted unless
the party seeking his or her personally identifying information
demonstrates that the underlying claim is likely to succeed on the
merit, in which case the motion shall be denied.

Section 6(a). Section 6(a) provides that “This Act shall not apply to claims
brought solely on behalfofthe publi or solely o enforce an important right
affecting the public interest” This language is vague and tremendously broad.
Almost anyplaintiff can and wil asert that he is bringing his claims “to enforce
an important right affecting the public interest” and neither thi bill nor any other
Source we know gives a court any guidance regarding what “an important right
affecting the publi interest” might be. The plaintifs in the two SLAPP suits
described above, in which the ACLU of the Nation's Capital represented the
defendants, vigorously argued that they were secking to enforce an important right
affecting the public interest: the developer argued that it was seeking to provide
housing for disadvantaged youth; the gambling entrepreneur argued that he was
seeking to prevent vicious lies from affecting the resultof an election.

“Thus, tis provision will most certainly add an entire additional phase to
the litigation of every SLAPP suit, with the plaintiffarguing that the anti-SLAPP

| statute does not even apply to his case because he is acting in the public intrest
To the extent tha courts accept such arguments, this provision is a poison pill with
the potential to tum the anti-SLAPP statute into a virtually dead leter. Ata
minimum, it will subject the rights of SLAPP defendants to the subjective
opinions of more than 75 different Superior Court judges regarding what is o is
not “an important right affecting the public interest.”

Moreover, we think the exclusion created by Section 6(a) is constitutionally
problematic because it incorporates a viewpoint-based judgment about what is or
is not in the public interest—after all, what is in the public interest necessarily
depends upon one’s viewpoint

—Assume, for example, that D.C. Right To Life (RTL) makes
public statements that having an abortion causes breast cancer. Assume Planned
Parenthood sues RTL, alleging that those statements impede its work and cause
psychological harm o its members. RTL files a special motion to dismiss under
the Anti-SLAPP Act, showing that it was communicating views to members of the

| public in connection with an issueofpublic interest. But Planned Parenthood |
responds that its lawsuit is not subject to the Anti-SLAPP Act because it was

k 5



“brought ... solely to enforce an important right affecting the public interest,” to
wit, the right to reproductive choice.

—Now assume that Planned Parenthood makes public statements
that having an abortion under medical supervision is virtually risk-free. RTL sues
Planned Parenthood, alleging that those statements impede its work and cause
psychological harm 10 its members. Planned Parenthood files a special motion to
dismiss under the Anti-SLAPP Act, showing that it was communicating views to |
membersofthe public in connection with an issueofpublic interest. But RTL
responds that its lawsuit is not subject to the Anti-SLAPP Act because it was
“brought ... solely to enforce an important right affecting the public interest,” to
wit, the right to life.

Are both lawsuits exempt from the Anti-SLAPP Act? Neither? One but
not the other? We fear that the result i likely to depend on the viewpointofthe
judge regarding which asserted right is “an important right affecting the public
interest.” But the First Amendment requires the government to provide
evenhanded treatment to speech on all sides of public issues. We see no good
reason for the inclusion of Section 6(a), and many pitfalls. Accordingly, we urge
that it be deleted.®

‘Thank you for your considerationof our comments.

® Section 10 of H.R. 4364, on which Section 6(a)ofBill 18-893 is modeled, begins with
the catchline “Public Enforcement.” It therefore appears that Section 10 was intended fo
exempt only enforcement actionsbroughtby the government.

Even if that is tre, we sce 10 good reason to exempt the government, as a litigant,
froma statute intended toprotectth rightsof citizens to speak frecly on issuesof public:
interest. To the contrary, the government should be held to the strictest standards when it
comes to respecting those rights. See. e.g. White v. Lee, 227 F.3d 1214 (9th Cir. 2000)
(holding that the advocacy activitiesof neighbors who opposed the conversionof a motel
into a multi-family housing unit for homeless persons were protected by the First
Amendment, and that an intrusive cight-month investigation into thir activities and
beliefs by the regional Fair Housing and Equal Opportunity Office violated their First
Amendment rights).
We therefore urge the complete deletionof Section 6(a), as noted above. However, if

the Committee docs not delete Section 6(a) entirely, its coverage should be limited to
lawsuits brought by the government.

9
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Office of the Attorney General
* * *
——

ATTORNEY GENERAL —
September 17, 2010
The Honorable Phil Mendelson

Chairperson .
Committee on Public Safty & the Judiciary
‘Councilofthe District ofColumbia '
1350 Pennsylvania Avenue, N.W.. Sc. 402
Washington, .C. 20004
Re: Bill 18-893, the “Ant-SLAPP Act of 2010"

Dear Chairperson Mendelson:
1 have not yet had the opportunity to study in depth Bill 13-893; the “Anti-SLAPP Actof2010"
bill"), which will be the subject ofa hearing before your commitice today, bu | do want to
registra preliminary concer about the legislation
To the exten that sections 3 (special motion todismiss)and 4 (special motion to quash) of he
bill would impact SLAPPs filed inthe Superior Court of the Districtof Columbia. the legislation
may run afoul ofsecon 602(a)4)of the DistrictofColumbia Home Rule Act, approved
December 24, 1973, Pub. L. 93-198, 87 Sat. $13 (D.C. Official Code § 1-206.02(a}4) 2006
Repl), which prohibits the Council from enacting any act “wit respect 0 any provision of
“Tile 11 [ofthe D.C. Code.” In particular, D.C. Offical Code § 11-946 (2001) provides, for
example, that the Superior Court “shall conduct ts business according to the Federal Rules of
Civil Procedure..unless it prescribes or adopts rules which modify those Rules [subject 0 the
approval ofthe CourtofAppeals]. As you know, the Superior Court subsequently adopted
rales of procedure orcivil actions, including Rules 126) (Motion for judgment on the
pleadings). 26-37 (Depositions and Discovery), and 36 (Summary judgment), which appear to
afford the partis o civil actions rights and opportunities tht sections3 and 4 ofthe bil can be
construed to abrogate. Thus, th bill may conflict with te Superior Court's rulesof civil
procedure and. consequently, violate section 602(a)4)ofthe Home Rule Act insofar as that
Section preserves the D.C. Courts’ authority to adopt rulesofprocedure fee rom interference by
the Council. Accordingly, | suggest that - if you have no already done 50 — you solicit
comments concen the legislation rom th D.C. Court,
Sincerely. .
(an fp Hutt,

PeterJ. Nickles “A
Atormey Genera or the District ofColumbia
ec: VincentGray, Chairman, Councilofthe DistrictofColumbia ~~ +

Yvette Alexander, Council ofthe District of Columbia



| Governmentofthe District of Columbia

Office of the Chief Financial Officer
. x x
——
—

Natwar GandhiCheFen oer

MEMORANDUM
To. The Honarable Vincent .Gray

Chairman, Councilof the DistrictofColumbia

From: NatwarM. GanChie Financia offe
Date: November16,2010

SUBJECT: Fiscal Impact Statement - “Anti-SLAPP Actof2010"

REFERENCE: Bill Number 16-893, Draft CommitteePrint Shared with the OCFO onNovember 15,2010

Conclusion |
Funds are sufficient in the FY 2011 through FY 2014 budget and financial plan to implement therons ofthe proposed egton.

Background |
The proposed elation would provide a special mation fo he quick dismisal of claims “arising |ona act In harance of th ihe of advocach on owes af Dube Terk wich are
commonly referred to as strategic lawsuits against public participation (SLAPPs). SLAPPs areSenraly defed 2 ealaeryws Ibenac to shone, Iie, o Brio tise who aveEek UDI foram to speak peiono aherwis Fav of Govermer acon ohn os, Onei ol af SLAPPS 5 nt win. ut rthr to cage th lendan In cosy and on eal bateThi leitaion would provid 3 way 1 end SLAPRS Quickly and aconomiealy by asin or thisTec moron ana Tetuin e court a hod sn xpedied peri on
Inaddiio, the propesd eiaton wold provide special motion to quash tempts arising rorSLAPS seek purondl Homing loradon nd woud ow he courts t award the costs of
litigation to the successful party on a special motion.

1 Defined in the proposed legislation as (A) Any written or oral statement made: (i) In connection with anintdrcodaooloS aon,xen: ofoodry toe ft
proceeding authorized by law; (ii) In a place open to the publicor a public forum in connection with an issue.
of public interest; or (B)Any other expressionorexpressive conduct that involves petitioning theoemenocomosamembers oh PB coeFlon with on so oflcGS.

1350 Pennsylvania Avenue, NW, Suite 203, Washington, DC 20004 (202)727-2476 ”iy
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‘The Honorable VincentC. Gray
FIS: B16.893 "Ant SLAPP Act of 2010," Draft Committee Pint Shared withthe OCFO on November 15, 2010

Lastly, the proposed legislation would exempt certain claims from the special motions.

Financial Pian Impact :

Funds are sufficient in the FY 2011 through FY 2014 budget and financial plan to implement the
provisions of the proposed legislation. Enactment of the proposed legislation would not have an
impact on the Districts budget and financial plan as it involves private parties and not the District
government (the Courts are federally-funded).Ifeffective, the proposed legislation could have a
beneficial impact on current and potential SLAPP defendants.
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COMMITTEE PRINT 1
‘Committee on Public Safety& the Judiciary 2

November 18, 2010 3
[

5

ABILL 6

18-893 7

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 5

— 9

“To provide a special motion for the quick and efficient dismissalofstrategic lawsuits against 10
public participation, to stay proceedings until the motion is considered, to provide a u
motion to quash attempts to seek personally identifying information; and to award the 12
costsoflitigation to the successful party on a special motion. 1B

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this 14

act may be cited as the “Anti-SLAPP Act of2010". 1s

Sec. 2. Definitions 16

For the purposesofthis act, the term: 1”

] (1) “Actin furtheranceofthe right ofadvocacy on issuesof public interest” means: 1s

(A) Any written or oral statement made: 1

(i) In connection with an issue under consideration or review by a 20

legislative, executive, or judicial body, or any other official proceeding authorized by law; or 21

(i) Tna place open to the publicor a public forum in connection withan 22

issueof public interest. 2

1



(B) Any other expression or expressive conduct that involves petitioning the 1

government or communicating views to membersofthe public in connection with an issue of 2

public interest. 3

(2) “Issue ofpublic interest” means an issue related to health or safety; environmental, 4

economic, or community well-being; the District government; a public figure; or a good, product, 5

or service in the market place. The term “issueof public interest” shall not be construed to 6

include private interests, such as statements directed primarily toward protecting the speaker's. 7

commercial interests rather than toward commenting on or sharing information about a matter of~~ §

‘public significance. 9

(3) “Claim” includes any civil lawsuit, claim, complaint, causeofaction, cross-claim, 10

counterclaim, or other judicial pleading or filing requesting relief. n

Sec. 3. Special Motion to Dismiss. 2 |

(2) A party may file a special motion to dismissanyclaim arising from an act in 3

furtheranceofthe right of advocacy on issuesof public interest within 45 days after service of the 14

claim. 15

(b) Ifa party filinga special motion to dismiss under this section makes a prima facie 16

showing that the claim at issue arises from an act in furtheranceofthe right of advocacy on " |

issues of public interest, then the motion shall be granted unless the responding party 1

demonstrates that the claim is likely to succeed on the merits, in which case the motion shall be 19

denied. 20

(©)(1)Except as provided in paragraph (2), upon the filing ofa special motion to dismiss, 21

discovery proceedings on the claim shall be stayed until the motion has been disposed of. n

2



(2) When it appears likely that targeted discovery will enable the plaintiffto 1

defeat the motion and that the discovery will not be unduly burdensome, the court may order that 2

specialized discovery be conducted. Such an order may be conditioned upon theplaintiff paying 3

any expenses incurred by the defendant in responding to such discovery. +

(d) The court shall hold an expedited hearing on the special motion to dismiss, and issue 5

aruling as soon as practicable after the hearing. Ifthe special motion to dismiss is granted, 6

dismissal shall be with prejudice. 7

Sec.4.Special Motion to Quash. 8

(a) A person whose personally identifying information is sought, pursuant to a discovery 9

order, request, or subpoena, in connection with a claim arising from an act in furtheranceofthe 10

rightofadvocacy on issues of public interest may make a special motion to quash the discovery 11

order, request, or subpoena. n

(b) Ifa person bringing a special motion to quash under this section makesa prima facie 13

showing that the underlying claim arises from an act in furtheranceofthe right ofadvocacy on ~~ 14

issues of public interest, then the motion shall be granted unless the party seeking his or her 1s

personally identifying information demonstrates that the underlying claim is likely to succeed on 16

the merits, in which case the motion shall be denied. nw

Sec. 5. Fees and costs. 15

(2) The court may awarda person who substantially prevails on a motion brought under 19

sections 3 or4of this Act the costsoflitigation, including reasonable attomney fees. 2

3



(6) Ifthe court finds that a motion brought under sections 3 or4ofthis Acts frivolous 1

aris solely intended to cause unnecessary delay, the court mey award reasonable attomey fees 2

| and costs to the responding party. 3

Sec. 6. Exemptions. 4

“This Act shell not apply to claims brought against a person primarily engaged in the s

business of selling or leasing goods or services, if the statemerit or conduct from which the claim 6

arises is a representation offact made for the purposeof promoting, securing, or completing sales 7

or leases of, or commercial transactions in, the person's goods or services, and the intended 5

"audience is an actual or potential buyer or customer. 5

Sec. 7. Fiscal impact statement. 10

“The Council adopts the attached fiscal impact stalement as the fiscal impact statement 11

required by section 602(c)3) ofthe District of Columbia Home Rule Act, approved December. 12

24,1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(3)). 5

Sec. 8. Effective date. 1

“This act shall take effect following approval by the Mayor (or in the event of vetoby the 15

Mayor, action by the Counc tr avereide the vee) 0-day period ofCongressional eviowss 16

provided in section 602(c)(1)ofthe DistrictofColumbia Home Rule Act, approved December 17

24,1973 (87 Stat. 813; D.C. Official Code§ 1-206.02(e)(1)), and publication in the District of * 18

Columbia Register. 19

.


