The Political and Legal Accountability of the Eurogroup
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6.1 INTRODUCTION

In perhaps one of the most memorable quotes from the Economic and
Monetary Union (EMU) literature, Paul Craig once commented, “The
Eurogroup can lay good claim to being the EU body that is least understood’.!
This does not mean that it has not played a central role in decision-making in
this area since its very inception.? On the contrary, it is, as recognized by the
Euro-area leaders, ‘at the core of the daily management of the euro area’.3 The
Eurogroup partakes in deciding ‘who gets what, when, how’, which is rightly
regarded as a key feature of EMU as a policy area.* Accordingly, this lays bare
the necessity of controls over its activities in the EMU.5
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grateful to Adina Akbik, Ana Bobi¢, Deirdre Curtin, Mark Dawson and the participants of the

workshop held on 23-24 Sept. 2021 for their helpful comments. The usual disclaimer applies.

The manuscript was completed on 10 February 2022.

Craig, “The Eurogroup, Power and Accountability’, 23 European Law Journal (2017), 234-249,

at 234.

See also ibid., at 234. On the history of the creation of the Eurogroup, see Puetter, The

Eurogroup: How a Secretive Circle of Finance Ministers Shape European Economic Governance

(Manchester University Press, 2000), pp. 54-01.

3 Furo Summit Statement, 26 Oct. 2011, available at: <www.consilium.europa.eu/uedocs/cms_
data/docs/pressdata/en/ec/25644.pdf> (last visited 17 Sept. 2021), para 32.

4+ See the introductory chapter by Akbik and Dawson, ‘From Procedural to Substantive
Accountability in EMU Governance’. Throughout this contribution, we will be referring to
the introductory chapter by Akbik and Dawson in lieu of Dawson, Maricut-Akbik and Bobic,
‘Reconciling Independence and Accountability at the European Central Bank: The False
Promise of Proceduralism’, 25 European Law Journal (2019), 75-93, where this framework was
initially developed and applied to the ECB. See also Dawson and Maricut-Akbik, ‘Procedural
vs Substantive Accountability in EMU Governance: Between Payoffs and Trade-offs’, 28
Journal of European Public Policy (2021), 1707-1726.

5 See the chapter by Akbik and Dawson.
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This chapter looks at the political and legal accountability of the
Eurogroup. The discussion begins with the foundations and tasks of the
Eurogroup (Section 6.2). The focus then shifts to the political account-
ability of the Eurogroup (Section 6.3), the emphasis being on its relation-
ship with the European Council and the Economic Dialogues with the
Furopean Parliament (Section 6.3.1). The chapter further looks at its legal
accountability, in light of the relevant case law of the Court of Justice of the
Furopean Union (CJEU) (Section 6.3.2). The penultimate section of the
chapter provides an assessment of the Eurogroup’s accountability in light of
the framework laid down in the introductory chapter to this volume, namely
in terms of procedural and substantive ways of delivering the normative
goods of accountability (Section 6.4). Section 6.5 concludes by outlining
the key features of the accountability arrangements and practices pertaining
to the Eurogroup.

6.2 FOUNDATIONS AND TASKS

The Eurogroup is recognized in Article 137 TFEU, according to which
‘Arrangements for meetings between ministers of those Member States whose
currency is the euro are laid down by the Protocol on the Euro Group’. In
turn, the preamble to Protocol (No 14) on the Euro Group mentions the High
Contracting Parties’ desire ‘to promote conditions for stronger economic growth
in the European Union and, to that end, to develop ever-closer coordination of
economic policies within the euro area’. As such, it lays down ‘special provisions
for enhanced dialogue between the Member States whose currency is the euro,
pending the euro becoming the currency of all Member States of the Union’.
Article 1 of the Protocol sets out the composition of the Eurogroup and the
purpose of its meetings. It provides that the finance ministers of the Euro-
area Member States shall meet informally, when necessary, to discuss ques-
tions related to the specific responsibilities they share with regard to the single
currency.® The Commission shall take part in the meetings, whereas the
FEuropean Central Bank (ECB) shall be invited to take part in such meetings.”

 The Eurogroup can also meet in inclusive format, thereby comprising the ministers of finance

from non-Euro-area Member States as well, in order to address issues that are also relevant
to Member States outside the Euro-area. See Dias, Hagelstam and Lehofer, ‘The role (and
accountability) of the President of the Eurogroup’, Jan. 2022, available at: <www.curoparl
.europa.eu/RegData/etudes/BRIE/2018/602116/IPOL,_BRI(2018)602116_EN.pdf> (last visited
29 Jan. 2022), at p. 2.

Executive Vice-President Valdis Dombrovskis currently represents the Commission
in the Eurogroup, whereas the ECB is represented by its President Christine Lagarde.
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The meetings shall be prepared by the representatives of the finance ministers
of the Euro-area Member States and of the Commission. Further, Article 2
of the Protocol provides that the finance ministers of the Euro-area Member
States shall elect a President for two and a half years, by a majority of those
States. The post is currently held by Paschal Donohoe, who is also the finance
minister of Ireland.

The real-world picture is conveyed more accurately by the FEurogroup’s
webpage: the agenda and discussions for each Eurogroup meeting are pre-
pared by its President, with the assistance of the Eurogroup Working Group
(EWG),® the latter being composed of representatives of the Furo-area
Member States of the Economic and Financial Committee (EFC), the
European Commission and the ECB.9 The EWG members elect a President
for a period of two years, which may be extended. The post is currently held
by Tuomas Saarenheimo, who is also Chairman of the EFC. The office of
the EWG President is at the General Secretariat of the Council of the EU
in Brussels. “The secretariat tasks in relation to the Euro Group are divided
between the General Secretariat of the Council (which is in charge, beyond
the assistance to the President, of logistics) and the EFC Secretariat (which is
responsible for the substance).”™

According to its webpage, “The Eurogroup’s discussions ... cover specific
euro-related matters as well as broader issues that have an impact on the fis-
cal, monetary and structural policies of the euro area member states. It aims
to identify common challenges and find common approaches to them.™
Craig comments that the Eurogroup is ‘central to all major initiatives relating

The Managing Director of the European Stability Mechanism is also invited to participate
in the meetings, and the International Monetary Fund is invited to participate in discussions
on the economic programmes in which it is involved. See Council of the European Union,
‘How the Eurogroup works’, available at: <www.consilium.curopa.cu/en/council-eu/eurogroup/
how-the-curogroup-works/> (last visited 17 Sept. 2021). For the full list of officials attending
the Eurogroup meetings, see the Working Methods of the Eurogroup, 3 Oct. 2008, available
at: <www.consilium.europa.cu/media/21457/08-10-03-curogroup-working-methods.pdf> (lastvisited
18 Sept. 2021), at pp. 4-5.

Council of the European Union, op. cit. supra note 7.

9 Council of the European Union, ‘Eurogroup Working Group’, available at: <www.consilium
.europa.eu/en/council-eu/eurogroup/eurogroup-working-group/> (last visited 17 Sept. 2021).
On the EWG, sce Puetter, The European Council and the Council: New Intergovernmentalism
and Institutional Change (OUP, 2014), at pp. 192 et seq.

Dumitriu-Segnana and De Gregorio Merino, ‘EU Institutions Representing Member States’
Governments” in Amtenbrink and Herrmann (eds.), assisted by Repasi, The EU Law of
Economic and Monetary Union (OUP, 2020), pp. 428455, at para 16.106.

See Council of the European Union, op. cit. supra note 7, which draws heavily on the lan-
guage of the Working Methods of the Eurogroup, op. cit. supra note 7.
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to the euro area, broadly conceived’ and that its role is central to EU macro-
economic planning.”* More specifically, ‘it brokers the agreements necessary
for policy to become reality; it fosters implementation through close over-
sight; it plays a role in ensuring that EU legislation in the financial sector is
properly implemented; and it is part of the accountability mechanism in the
banking union.”® The activities of the Eurogroup may also have an impact
on internal market issues more generally, which are not straightforwardly
related to the single currency.*

Apart from the primary EU law provisions that were set out above, there
are various other provisions that confer tasks on the Eurogroup which
are scattered throughout secondary EU law and even intergovernmental
agreements. Space precludes a detailed exegesis of those legal provisions,
such that we will only refer selectively to perhaps the most important
of them. The Treaty on Stability, Coordination and Governance (also
known as the Fiscal Compact, from its most impactful part) provides that
the Eurogroup is charged with the preparation of and follow-up to the
FEuro Summit meetings.”> It will be recalled that the Euro Summit brings
together the Heads of State or Government of Euro-area Member States,
as well as the President of the Commission and the President of the ECB,
‘to discuss questions relating to the specific responsibilities which the
Contracting Parties whose currency is the euro share with regard to the
single currency, other issues concerning the governance of the euro area
and the rules that apply to it, and strategic orientations for the conduct of
economic policies to increase convergence in the euro area’.’* Moreover,
according to ‘two-pack’ legislation, the Euro-area Member States shall

Craig, op. cit. supra note 1, at 235—230.

B Ibid., at 236-237. See further ibid., at 237-238.

%4 See further Craig and Markakis, “The Euro Area, Its Regulation and Impact on Non-Euro
Member States” in Koutrakos and Snell (eds.), Research Handbook on the Law of the EU’s
Internal Market (Elgar Publishing, 2017), pp. 289-316, at pp. 312-315.

'S Treaty on Stability, Coordination and Governance in the Economic and Monetary Union
(TSCG), available at: <https://eur-lex.curopa.cu/legal-content/EN/IXT/PDF/?uri=CELEX
:42012A0302(01)&from=FEN> (last visited 14 June 2021), Article 12(4). On the Eurogroup’s
relationship with the European Council and the Euro Summit, see Puetter, op. cit. supra
note g, Ch. 4.

6 TSCG, Atticle 12(1)—(2). It should be added that, according to Article 12(3), “The Heads of
State or Government of the Contracting Parties other than those whose currency is the euro,
which have ratified this Treaty, shall participate in discussions of Euro Summit meetings
concerning competitiveness for the Contracting Parties, the modification of the global archi-
tecture of the euro area and the fundamental rules that will apply to it in the future, as well as,
when appropriate and at least once a year, in discussions on specific issues of implementation
of this Treaty.”
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submit annually a draft budgetary plan for the forthcoming year to the
Commission and to the Eurogroup.'” The Eurogroup shall discuss opin-
ions of the Commission on the draft budgetary plans and the budgetary
situation and prospects in the Euro-area as a whole on the basis of the
overall assessment made by the Commission."® The Euro-area Member
States shall further report ex ante on their public debt issuance plans to the
Eurogroup and the Commission.*

Furthermore, the Eurogroup forms part of the accountability mecha-
nisms in the Banking Union.** More specifically, the Eurogroup receives a
report from the ECB on the execution of its tasks in the Single Supervisory
Mechanism, which shall also be presented to it by the Chair of the Supervisory
Board of the ECB.* Moreover, the Chair of the Supervisory Board of the ECB
may, at the request of the Eurogroup, be heard on the execution of its super-
visory tasks, and the ECB shall reply orally or in writing to questions put to it
by the Eurogroup.”

6.3 ACCOUNTABILITY ARRANGEMENTS AND PRACTICE

6.3.1 Political Accountability

The political accountability of the Eurogroup is described as ‘thin’.*® Craig
comments that:

Its principal political accountability runs to the European Council, as attested
to by its role in preparing Euro Area Summits and having the responsibility
for ensuring that the recommendations from such meetings are followed
up. The reality is, however, ... that the Eurogroup has considerable power
in shaping macroeconomic policy broadly conceived for euro-area states.

Regulation (EU) 473/2013 of the European Parliament and of the Council of 21 May 2013
on common provisions for monitoring and assessing draft budgetary plans and ensuring the
correction of excessive deficit of the Member States in the euro area, O.]. 2013, L 140/11,
Article 6(1).

8 Ibid., Article 7(3).

9 Ibid., Article 8(1).

See among many others Amtenbrink and Markakis, “The Legitimacy and Accountability of
the European Central Bank at the Age of T'wenty’ in Beukers, Fromage and Monti (eds.), The
‘New’ European Central Bank: Taking Stock and Looking Ahead (OUP, 2022), pp. 265-291.
See also the chapter by Fromage in this volume.

Council Regulation (EU) 1024/2013 of 15 October 2013 conferring specific tasks on the
European Central Bank concerning policies relating to the prudential supervision of credit
institutions, O.J. 2013, L 287/63, Article 20(2)—(3).

Ibid., Articles 20(4) and (6), respectively.

3 Craig, op. cit. supra note 1, at 241.
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The recommendations that emanate from the European Council will often
be at a relatively abstract level, and it will be the Eurogroup that imbues
them with greater policy specificity.™

The latter case is exemplified by the Eurogroup’s actions during and in
response to the COVID-1g crisis.> Overall, ‘[t]here is little by way of for-
mal accountability for the Eurogroup’s input into the Euro Summits, and
equally little by way of accountability check as to how it implements Euro
Summit policy, more especially when the conclusions from such Summits
require interpretation and choice in the implementation.® This does
not, however, preclude the possibility that the Eurogroup may be ‘held to
account in the European Council for the more detailed policy initiatives
that the Eurogroup embraces when fulfilling European Council policy
recommendations’.*7

This answers the question of whom account is to be (primarily) rendered
to, but does not speak of the standards against which its performance is to
be assessed. After all, the Protocol on the Eurogroup merely provides that
its main task is to ensure close coordination of economic policies among
the Furo-area Member States, in order to promote conditions for stronger
economic growth.® It is rightly argued that a meaningful accountability
relationship

is more difficult to achieve where the criteria against which the Eurogroup
is being judged are relatively abstract recommendations from the European
Council; where it is intended that these should be fleshed out by the
Eurogroup; where all institutional players are mindful of the difficult political
and economic determinations that have to be made; and where evaluation
of success or failure may be difficult, and may not be apparent for some
considerable time.*

* Ibid., at 240.

» See generally Dermine and Markakis, “The EU Fiscal, Economic and Monetary Policy
Response to the COVID-19 Crisis’, EU Law Live, 27 March 2020, available at: <https:/
culawlive.com/long-read-the-cu-fiscal-economic-and-monetary-policy-response-to-the-covid-
19-crisis-by-paul-dermine-and-menelaos-markakis/> (last visited 17 Sept. 2021); Dermine and
Markakis, ‘EU Economic Governance and the COVID-1g Crisis: Between Path-Dependency
and Paradigmatic Shift’, 6 International Journal of Public Law and Policy (2020), 326—345. See
also De Witte, “The European Union’s COVID-19 Recovery Plan: The Legal Engineering of
an Economic Policy Shift’, 58 CML Review (2021), 635-082, esp. at 638-644, 669—670.

Craig and Markakis, op. cit. supra note 14, at p. 300.

Craig, op. cit. supra note 1, at 240.

See also Council of the European Union, ‘Eurogroup’, available at: <www.consilium.europa
.eu/en/council-eu/eurogroup/> (last visited 17 Sept. 2021).

Craig, op. cit. supra note 1, at 240—241.
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The Eurogroup’s role during the Euro-crisis, notably with regard to financial
assistance programmes, provides a good illustration of this.>* “T'he [Eurogroup|
was the body coordinating and, de facto, deciding whether financial assis-
tance would be granted, and under which conditions, to a requesting Euro
Area Member State. It is again gaining specific relevance in the context of
the Recovery and Resilience Facility.3' The Eurogroup assesses the national
implementation of the Euro-area recommendation through national recov-
ery and resilience plans.?* It is also evolved in coordinating the implementa-
tion of these plans.3

The ‘six-pack’ and ‘“two-pack’ of EU legislation further make provi-
sion for Economic Dialogues.3* Economic Dialogues are held in order to
enhance the dialogue between the EU institutions on the application of
economic governance rules and with Member States, if appropriate, and
to ensure greater transparency and accountability. The competent commit-
tee of the European Parliament, that is, the Committee on Economic and
Monetary Affairs (ECON), may invite representatives of Member States,
the European Commission, the President of the Council, the President
of the European Council and the President of the Eurogroup, to discuss

39 Ibid., at 241; Markakis, Accountability in the Economic and Monetary Union: Foundations,
Policy, and Governance (OUP, 2020), Ch. 3.

3" Dias, Hagelstam and Lehofer, op. cit. supra note 6, at p. 1.

3 Ibid., at p. 2.

33 See Dias, Grigaité and Cunha, ‘Recommendation on the Economic Policy of the Euro Area —
February 2022', available at: <www.curoparl.curopa.cu/RegData/ctudes/IDAN/2020/651379/
[POL_IDA(2020)651379_EN.pdf> (last visited 2 Feb. 2022), at p. 2.

3 See Council Regulation (EC) 1466/97 of 7 July 1997 on the strengthening of the surveillance
of budgetary positions and the surveillance and coordination of economic policies, O.]. 1997,
L 209/, as currently in force, Article 2-ab; Council Regulation (EC) 1467/97 of 7 July 1997
on speeding up and clarifying the implementation of the excessive deficit procedure, O.].
1997, L 209/6, as currently in force, Article 2a; Regulation (EU) 1176/2011 of the Furopean
Parliament and of the Council of 16 November 2011 on the prevention and correction of
macroeconomic imbalances, O.]. 2011, L 306/25, Article 14; Regulation (EU) 1173/20m1 of the
European Parliament and of the Council of 16 November 2011 on the effective enforcement of
budgetary surveillance in the euro area, O.J. 2011, L 306/, Article 3; Regulation (EU) 1174/2011
of the European Parliament and of the Council of 16 November 2011 on enforcement mea-
sures to correct excessive macroeconomic imbalances in the euro area, O.]. 2011, L 300/8,
Atticle 6; Regulation (EU) 472/2013 of the European Parliament and of the Council of 21 May
2013 on the strengthening of economic and budgetary surveillance of Member States in the
euro area experiencing or threatened with serious difficulties with respect to their financial
stability, O.]. 2013, L 140/, Arts. 3, 7, 14 and 18; Regulation 473/2013, op. cit. supra note 17,
Arts. 7(3), 15. On the legal basis for these dialogues, see also Hagelstam, ‘Eiconomic Dialogues
with the other EU Institutions under the European Semester Cycles during the gth legislative
term’, Jan. 2022, available at: <www.ceuroparl.europa.cu/RegData/etudes/BRIE/2019/624436/
IPOL_BRI(2019)624436_EN.pdf> (last visited 29 Jan. 2022), at pp. 3-6.
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economic and policy issues.3> According to the relevant EU rules, the com-
petent committee of the Kuropean Parliament may invite the President
of the Eurogroup for an Economic Dialogue during certain stages of the
implementation of the European Semester for economic policy coordi-
nation and in the context of macroeconomic adjustment programmes,
including the post-programme surveillance phase.3® It should be stressed
that, under the existing rules, the European Parliament has no powers
to ‘sanction’ the Eurogroup for its performance or to amend any of the
decisions taken. The relevant provisions instead focus on the information
and debate stages of accountability.3” There is further the expectation that
finance ministers participating in the Eurogroup will be held separately
to account by their respective national parliaments, in accordance with
national constitutional requirements.

The Eurogroup President takes part in an Economic Dialogue twice a
year (in spring and in autumn) and, if needed, on an ad hoc basis. This
practice was agreed during the 7th legislative term through an exchange of
letters between the competent Committee and the Eurogroup President.®
Nine dialogues were held with the President of the Eurogroup in the ECON
Committee during the 8th legislative term (autumn 2014 to spring 2019).
Furthermore, the President of the Eurogroup occasionally participated in an
exchange of views in plenary as well as in interparliamentary meetings relat-
ing to economic governance.?® The Economic Governance Support Unit
(EGOV) of the European Parliament provided members of the ECON a
briefing in advance of these dialogues, as well as papers written by exter-
nal experts.** This is important from the perspective of substantive account-
ability, because it helps address any information asymmetries between the
European Parliament and the Eurogroup.# Five economic dialogues with

35 European Parliament, ‘Economic Governance’, available at: <www.curoparl.curopa.cu/
committees/en/econ/econ-policies/economic-governance?tabCode=economic-dialogues>
(last visited 17 Sept. 2021).

Dias, Hagelstam and Lehofer, op. cit. supra note 6, at p. 4.

37 See also Markakis, op. cit. supra note 30, at pp. 128-129.

Dias, Hagelstam and Lehofer, op. cit. supra note 6, at p. 4.

39 Hagelstam, De Biase and Navarini, ‘Economic Dialogues with the President of the
Eurogroup during 2014—2019’, available at: <www.curoparl.europa.cu/RegData/ctudes/
IDAN/2019/634367/TPOL_IDA(2019)634367_IEN.pdf> (last visited 18 Sept. 2021), at pp. 1, 14.

4 Ibid., at p. 1. For a summary of external expert papers, see Angerer and Zoppe, ‘Euro Area
Scrutiny: External Expertise on Economic Governance during the 8th Parliamentary Term’,
June 2019, available at: <www.curoparl.curopa.cu/RegData/etudes/IDAN/2019/624421/IPOL_
IDA(2019)624421_ EN.pdf> (last visited 2 Feb. 2022).

4 See the introductory chapter by Akbik and Dawson.
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the President of the Eurogroup have taken place thus far during the cur-
rent (gth) legislative term.# In contrast to previous practice where only web
streaming was available, a transcript of the dialogues is now made available
to the public.®

In line with agreed practices, the following procedure is applied for the
exchanges of views with the Eurogroup President. First, there are introductory
remarks by the Eurogroup President for about ten minutes. These are followed
by five-minute question-and-answer slots, with the possibility of a follow-up
question, time permitting, within the same slot. Two minutes maximum are
allocated for the question, and then three minutes maximum for the answer.
In the first round of questions, each political group has one slot. Thereafter, the
d’Hondt system is applied, which determines the order of questions by political
groups. Any time for additional slots is allocated on a catch-the-eye basis.

Overall, the MEPs ask well-informed questions. In terms of the topics dis-
cussed, these are very much the issues of the day (whether it is, for example,
financial assistance programmes back in the day or, nowadays, the assessment
of recovery and resilience plans or the future of the EU fiscal rules). The
MEDPs also address structural issues pertaining to the EMU architecture, such
as the completion of the Banking Union. Obviously, these two sets of issues
sometimes intersect (as was the case, for example, with questions regarding
the postponement of the work plan for the Banking Union). Further, there
are questions about the Capital Markets Union, the digital euro, the enlarge-
ment of the Euro-area, as well as plenty of other issues. Whenever questions
are not (adequately) answered by the Eurogroup President, it is common for
the MEPs to return to the point made by their colleagues previously.# It is
clear that the questions asked focus not only on the procedure by means of
which a particular decision or policy choice was made but also on the sub-
stantive worth of the policy decision itself.#

4 See Hagelstam, op. cit. supra note 34. As noted above, this manuscript was completed on 10
February 2022.

4 This is with the exception of the meeting of 21 April 2020.

# A good example is provided by the follow-up questions asked by MEPs on gender balance in the
Governing Council of the ECB at the meeting of 18 November 2019. For an extensive analysis of
the questions asked by MEPs and the responsiveness of the Eurogroup President to the questions
asked during Economic Dialogues, see Akbik, The European Parliament as an Accountability
Forum: Overseeing the Economic and Monetary Union (CUP, 2022), at p. 159 et seq. (covering
fourteen Economic Dialogues in the parliamentary terms 2013-2014 and 2014-2019).

4 On the extent to which the MEPs focus on procedural or substantive accountability when
questioning the Furogroup President, as well as the accountability claims made by MEPs,
see the chapter by Akbik in this volume, which examines the fourteen dialogues with the
Eurogroup President between 2013 and the European elections of May 2019.
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The Economic Governance Support Unit has conducted an extensive anal-
ysis of the Economic Dialogues with the President of the Eurogroup during
the 8th legislative term (autumn 2014 to spring 2019). Nine dialogues were
held in ECON during the said period. ‘As a general conclusion, one can say
that issues raised during the dialogues reflected on-going policy work by the
Eurogroup and other topical issues related to the well-functioning of the euro
area, including the public attention given to a specific policy issue at the time
of the dialogue.*® The following figure provides an overview of the topics
discussed during the 8th legislative term.

70%

60% O (1) Economic development
(2) Implementation of EU governance
(3) Role of EU institutions, including the EG

)
)
)
= (4) Banking and Capital Markets Union
o
40% m (5) Taxation related questions
30% m (6) Completing the EMU
m (7) Miscellaneous
20%
10% .
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50%

> L e e e L R ®
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Reproduced with permission from EGOV. Source: Hagelstam, De Biase and Navarini,
‘Economic Dialogues with the President of the Eurogroup during 2014—2019,
available at: <www.europarl.europa.eu/RegData/letudes/IDAN/2019/634367/IPOL _
1DA(2019)634307_EN.pdf> (last visited 18 Sept. 2021), at p. 2.

The Economic Dialogues with the Eurogroup President are rife with com-
ments on accountability.#7 It is clear that the European Parliament, and the
ECON Committee in specific, wants more on part of the Eurogroup in terms
of accountability and transparency. Moreover, it is clear that the MEPs take

4 Hagelstam, De Biase and Navarini, op. cit. supra note 39, at p. 3.
47 See, for example, the remarks by Siegfried Muresan (EPP), Jonds Ferndndez (S&D) and Luis
Garicano (Renew) at the meeting of 21 June 2021.
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issue with the frequency of those meetings with the Eurogroup President.®
The Chair of the ECON Committee, Irene Tinagli, has opened the first two
Dialogues with Eurogroup President Paschal Donohoe with an, to all intents
and purposes, identical remark:

President Donohoe, we were very pleased to read in your motivation letter
as candidate for the Eurogroup President that, and I quote you: ‘effectively
communicating to our citizens and to the European Parliament the steps we
are taking in the euro area will be a priority of my term’. So I would like to
take this opportunity to reiterate ECON’s request for enhanced cooperation
with yourself and with the Eurogroup, and invite you to put forward how you
would like to follow up on these. Due to the key role of the Eurogroup in
steering the policy work of the euro area as a whole, we would like to stress
the importance of a well-established cooperation practice with the European
Parliament, notably our Committee. One way would be to go in the direc-
tion of the practice that we have for the monetary dialogue with the ECB
President, which has been working very nicely in enhancing our coopera-
tion. In these very challenging times, the Eurogroup is indeed at a key posi-
tion. Therefore I think that the need for transparency and accountability is
particularly important for us.*

The Eurogroup President replied, on the second occasion that this comment
was made, thus: Tl certainly reflect on what the Chair just said there regard-
ing how we can structure our dialogue in the future.” Overall, strengthening
the (political) accountability of the Eurogroup remains work in progress. This
places added emphasis on its legal accountability, which, as seen in the fol-
lowing section, is — at best — scant and indirect.>®

6.3.2 Legal Accountability

The legal accountability of the Eurogroup has been the subject of lengthy
litigation before the EU courts and remained ill-defined for a number of
years. The leading authorities are Mallis and Chrysostomides. In very simple

48 Among the many remarks made along these lines, the quip made by Mick Wallace (The
Left) at the meeting of 21 June 2021 clearly stands out: ‘How’s it going Paschal? Long time no
see!’” In this connection, Akbik, op. cit. supra note 44, at p. 159 notes that, in comparison with
the ECB, the Commission and the ECOFIN Council, ‘the Eurogroup clearly has the fewest
direct interactions with the [European Parliament]’.

49 See the transcript for the meeting of 21 June 2021, available at: <www.curoparl.curopa.cu/

cmsdata/238001/CRE_Eurogroup_President_21062021_EN.pdf> (last visited 30 Jan. 2022). See

also the transcript for the meeting of 25 Jan. 2021, available at: <www.europarl.europa.cu/

cmsdata/227559/CRE_Public%20hearing_Donohoe_25.01.2021.pdf> (last visited 30 Jan. 2022).

See also Craig, op. cit. supra note 1, at 241.
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terms, it was held in Mallis that litigants cannot admissibly bring actions for
annulment under Article 263 TFEU against the acts of the Eurogroup.> The
Court noted that the term ‘informally” is used in Protocol (No 14) on the Euro
Group and that the Eurogroup is not a configuration of the Council pursuant
to the latter’s Rules of Procedure. Accordingly, it could not be equated with
a configuration of the Council or be classified as a body, office or agency of
the EU within the meaning of Article 263 TFEU.5

In Chrysostomides, the Court held that the Eurogroup is not an ‘institu-
tion’ within the meaning of the second paragraph of Article 340 TFEU, such
that its actions cannot trigger the non-contractual liability of the Union.5
What renders this judgment uniquely important for the accountability of the
Eurogroup is the reasoning provided by the Court for its judgment denying
that the Eurogroup is an EU entity established by the Treaties. The Court
held that ‘the Euro Group was created as an intergovernmental body — out-
side the institutional framework of the European Union’ and that ‘Article 137
TFEU and Protocol No 14 ... did not alter its intergovernmental nature in the
slightest’.>* The Court further held that ‘the Euro Group is characterized by its
informality, which ... can be explained by the purpose pursued by its creation

' Joined Cases C-10515 P to C-109/15 P, Konstantinos Mallis and Others v European
Commission and European Central Bank, EU:C:2016:702. See further Lauhlé Shaelou and
Karatzia, ‘Some Preliminary Thoughts on the Cyprus Bail-in Litigation: A Commentary on
Mallis and Ledra’, 43 EL Review (2018), 249—268; Dermine, ‘The End of Impunity? The
Legal Duties of “Borrowed” EU Institutions under the European Stability Mechanism
Framework’, 13 EuConst (2017), 369—382; Poulou, ‘Financial Assistance Conditionality and
Human Rights Protection: What Is the Role of the EU Charter of Fundamental Rights?’, 54
CML Rev. (2017), 991-1026; Repasi, ‘Judicial Protection against Austerity Measures in the
Euro Area: Ledra and Mallis’, 54 CML Review (2017), 1123-1156; Xanthoulis ‘ESM, Union
Institutions and EU Treaties: A Symbiotic Relationship — Joint Cases C-8/15 P to C-10/15 P
(Ledra Advertising Ltd et al) and Joint Cases C-105/15 P to C-109/15 P (Mallis and Malli et
al)’, 1 Revue Internationale des Services Financiers (2017), 21~33; Markakis, op. cit. supra note
30, Ch. 6. See also the chapter by Poulou in this volume.

5 Joined Cases C-105/15 P to C-109/15 P, Mallis, para 61.

5 Joined Cases C-597/18 P, C-598/18 P, C-603/18 P and C-604/18 P, Council v K. Chrysostomides
& Co. and Others, EU:C:2020:1028. See Staudinger, “The Court of Justice’s Self-restraint
of Reviewing Financial Assistance Conditionality in the Chrysostomides Case’, 6 European
Papers (2021), 177-188; Chamon, ‘De procesrechtelijke positie van de Eurogroep uitgeklaard:
Gevoegde zaken C-597/418 P, C-598/18 P, C-603/18 P en C-604/18 P, Raad e.a./ Chrysostomides
ea.’, 69 SEW: Tijdschrift voor Europees en economisch recht (2021), 276-282; Rugge, ‘“The
Euro Group’s Informality and Locus Standi before the European Court of Justice: Council
v. K. Chrysostomides & Co. and Others’, 81 ZadRV (2021), 917-936; Karatzia and Markakis,
‘Financial Assistance Conditionality and Effective Judicial Protection: Chrysostomides’, 59
CML Review (2022), 501-542.

5+ Joined Cases C-597/18 P, C-59818 P, C-603/18 P and C-604A18 P, Chrysostomides, paras. 84
and 87, respectively.
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of endowing economic and monetary union with an instrument of intergov-
ernmental coordination but without affecting the role of the Council — which
is the fulcrum of the European Union’s decision-making process in economic
matters — or the independence of the ECB’.55 It also held that

the Euro Group does not have any competence of its own in the EU legal
order, as Article 1 of Protocol No 14 merely states that its meetings are to take
place, when necessary, to discuss questions related to the specific responsi-
bilities that the ministers of the [Member States whose currency is the euro]
share with regard to the single currency — responsibilities which they owe
solely on account of their competence at national level 5

As argued extensively elsewhere, the Court’s reasoning in Chrysostomides is
unconvincing.57 First, it is not adequately explained in the judgment why
Article 137 TFEU and Protocol No 14 did not alter the Eurogroup’s inter-
governmental nature in the slightest. Insofar as the Court refers selectively
to arguments provided by the Advocate General, notably his literal and tele-
ological interpretation, this interpretation of the provisions of the Protocol
is not straightforward in textual terms, and that whatever the origins of the
Eurogroup and its functions prior to the Treaty of Lisbon may have been, they
do not seem to warrant the conclusion that, following the entry into force of
the Treaty of Lisbon, the Eurogroup remains an entity situated outside the
EU legal and institutional framework. Second, it is not clear from the judg-
ment why the informal nature of the Eurogroup means that it is not an EU
entity established by the Treaties for the purposes of non-contractual liabil-
ity. In reality, formally recognizing the Eurogroup by means of primary law
provisions would not affect the role of the Council, insofar as those Treaty
provisions which confer powers on the Council remained unchanged. It is
perfectly possible to recognize the existence of an entity within the EU insti-
tutional framework which would not encroach on the powers of the Council.
It is also unclear why the informal nature of the Eurogroup is necessary to
preserve the ECB’s independence. Third, contrary to what the Court stated,
we have seen that various EU law provisions confer powers on the Eurogroup.
This also prompts the question of whether secondary EU law may confer pow-
ers or tasks on informal, non-EU bodies, especially to the point of involving
them in the accountability mechanisms for a formal EU institution, the ECB.

According to the Court in Chrysostomides, individuals may bring before
the EU courts an action to establish non-contractual liability of the EU

55 Ibid., para 88.

59 Ibid., para 8g.
57 Karatzia and Markakis, op. cit. supra note 53, esp. at 520-527.
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against the Council, the Commission and the ECB in respect of the acts or
conduct that those EU institutions adopt following the political agreements
concluded within the Eurogroup.5® Moreover, the principle established in
Ledra Advertising applies,’® meaning that an action for damages is admissi-
ble insofar as it is directed against the Commission and the ECB on account
of their alleged unlawful conduct at the time of the negotiation and signing
of the Memorandum of Understanding (MoU) with the European Stability
Mechanism (ESM).% Furthermore, the Court extended the Ledra principle
to the participation of the Commission in the activities of the Eurogroup.
It held that

the Commission ... retains, in the context of its participation in the activities
of the Euro Group, its role of guardian of the Treaties. It follows that any
failure on its part to check that the political agreements concluded within
the Euro Group are in conformity with EU law is liable to result in non-
contractual liability of the European Union being invoked under the second
paragraph of Article 340 TFEU.®

The Court is effectively arguing that there is a complete system of remedies
and procedures, such that litigants in this area are ensured effective judicial
protection. Unfortunately, this is most certainly not the case when the agree-
ments reached in the Eurogroup are implemented by non-EU bodies, such as
is the case when the MoU with the ESM gives concrete expression to a mac-
roeconomic adjustment programme. The ESM Treaty, as it currently stands,
gives jurisdiction to the CJEU only when an ESM Member contests the inter-
nal resolution of disputes (with another ESM Member or the ESM itself) on
the interpretation and application of the ESM Treaty or the compatibility of
ESM decisions with the ESM Treaty.®* Private litigants have no standing to
challenge the decisions of the ESM organs. What is more, as explained exten-
sively elsewhere, there may be no measures adopted by formal EU institutions
incorporating the specific harmful measures that litigants wish to challenge.
The relevant Council Decision, whether adopted on the basis of Articles
136(1) and 126(6) TFEU as was the case in Chrysostomides or — nowadays — on

% Joined Cases C-597/8 P, C-598A8 P, C-603/18 P and C-604/18 P, Chrysostomides, paras.
93-94-

59 Joined Cases C-8/15 P to C-10/15 P, Ledra Advertising Ltd and Others v European Commission
and European Central Bank, EU:C:2016:701. See the literature cited supra note s1.

b Joined Cases C-597/18 P, C-598/18 P, C-603/18 P and C-604/8 P, Chrysostomides, para 95.

6 Ibid., para g6.

Treaty Establishing the European Stability Mechanism, available at: <www.esm.europa.cu/sites/

default/files/migration_files/20150203_-_esm_treaty_-_en.pdf> (last visited 8 Feb. 2022), Article 37.

Karatzia and Markakis, op. cit. supra note 53, esp. at 533-534.
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the basis of ‘two-pack’ legislation,64 may not include all the terms from the
Eurogroup statement and/or the MoU with the ESM. Chrysostomides is a
case in point here, as only some of the harmful measures were mentioned in
the impugned Council Decision. EU courts may or may not be able to read
any terms that are not (fully) replicated into the relevant Council Decision.®

It should be noted that the Court in Chrysostomides recognized, for the first
time, that EU law measures (in casu, a Council Decision) that post-dated the
adoption of the harmful measures by the national authorities concerned may
nevertheless trigger the non-contractual liability of the Union, provided that
the relevant Union institution (the Council) had required the maintenance
or continued implementation of the harmful measures and that the national
authorities concerned had no margin of discretion to escape that require-

£.% However, as explained elsewhere, the terms of those measures are

men
often vague, such that the national authorities concerned have a margin of dis-
cretion for the purpose of laying down the impugned rules.®” Chrysostomides
is again a case in point, and the actions for damages were declared inadmis-
sible insofar as they were directed against the relevant Council Decision.
The extension of the Ledra principle to the Commission’s participation in
the activities of the Eurogroup may appear more promising, but, as argued
elsewhere, its scope of application remains uncertain.®® It seems that the
Commission retains its role of guardian of the Treaties as regards all the activi-
ties of the Eurogroup, such that any failure on its part to check that (any of)
the political agreements concluded within the Eurogroup are in conformity
with EU law may give rise to non-contractual liability of the Union. This is a
much broader scope of application for the Ledra principle than the financial
assistance context in which it was first elaborated. Further, it is not clear what
the Commission should do if, according to its assessment, a political agree-
ment concluded within the Eurogroup is not in conformity with EU law.

6.4 AN ASSESSMENT OF THE
EUROGROUP’S ACCOUNTABILITY

The status quo with regard to the accountability of the Eurogroup is prob-
ably problematic by any standards. This is rather self-evident, especially if

64 Regulation 472/2013, Atticle 7.

% Kilpatrick, ‘Are the Bailouts Immune to EU Social Challenge Because They Are Not EU
Law?’, 10 EuConst (2014), 393421, at 409—412.

6 Joined Cases C-597A8 P, C-598/8 P, C-603/18 P and C-604/18 P, Chrysostomides, paras. 112-117.

7 Karatzia and Markakis, op. cit. supra note 53, at 533.

See ibid., at 534-538.
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one were to apply national accountability benchmarks to EMU and look into
any shortcomings that might exist in their institutionalization at the EU level,
notably as regards the role of parliaments but also courts (thereby following
a deductive approach, as per Akbik and Dawson).% It is equally true in case
standards of accountable behaviour that are inferred from the EU’s Treaty
framework are applied to the Eurogroup (which would constitute an inductive
approach, according to Akbik and Dawson).” The latter case is exemplified
by the transparency arrangements pertaining to the Eurogroup, as well as the
judicial protection accorded to individuals affected by its actions, especially
after Mallis and Chrysostomides.

To be sure, there is considerable disagreement among scholars with regard
to accountability, not only in the specific area of EMU, but also with regard
to the EU in general. This disagreement normally centres on four dimensions
which frame the accountability discourse.

There is significant divergence of view at the normative level as to the frame-
work against which EU accountability should be judged. There can be real
dispute as to what the positive rules prescribe, which can shape different
conclusions as to whether the normative vision is properly reflected in those
rules. There are differences yet again at the empirical level, as to whether the
legal rules, given their natural textual interpretation, capture the reality of
how the institutions operate in practice, with consequential implications for
assessment of accountability. Temporal change can, moreover, impact radi-
cally on the powers possessed by a particular institution, with consequential
implications for the suitability and efficacy of accountability mechanisms.”

Notwithstanding any disagreements between scholars, it may be disputed
whether academic discourse about accountability in EMU is ‘at a stale-
mate’.” This is so, notwithstanding the fact that there could be said to be
‘a gap between what is seen as necessary and what is feasible in the EMU
governance framework’.” For the avoidance of any doubt, the framework
introduced by Akbik and Dawson in the introductory chapter to this volume
is extremely valuable in analysing the accountability discourse on EMU and
in evaluating the existing arrangements as well as their practical application,
also beyond the confines of EMU for that matter. It is no coincidence that
it is also utilized in this chapter. However, it seems that it is principally the

% See the chapter by Akbik and Dawson in this volume.

7 TIbid.

' Craig, op. cit. supra note 1, at 239.

7 As claimed by Akbik and Dawson in the introductory chapter of this volume.

3 Ibid.

7

~1
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politics of EMU that have reached a stalemate. Enhancing the account-
ability and transparency arrangements in the EMU is seemingly not on the
agenda. It does not appear to be a (top) priority. This could be said to be
explained by the fact that national leaders and EU institutions often had to
respond swiftly to the various crises that the KU has faced in the past decade.
However, this would not explain away the fact that, after all these years,
there is no concrete plan to enhance accountability and transparency in the
workings of EMU. Nor is there yet a ‘grand plan’ for enhancing account-
ability and transparency in a reformed (or deepened) EMU either. It has been
argued elsewhere that:

high-level reports on EMU reform only discuss accountability as an
afterthought. The relevant section in those reports often conflates different
issues, thereby mixing accountability with concepts and issues such as: trans-
parency; national ownership; effective implementation; institutional reform
more broadly conceived; and the external representation of EMU. We do
not yet have a ‘grand design’ for enhancing accountability in a deep and
genuine EMU. Instead, one has to trawl through the documents accompany-
ing the Commission’s Roadmap to get a glimpse of the accountability (and
transparency) arrangements that would obtain in a reformed EMU.7+

This remains true, in my opinion, to this day. This is so, notwithstanding
the limited improvements that were made when the EU’s recovery plan was
introduced.”

It could be said to be true that we should not expect the EU institu-
tions to produce such a plan, as this would not be in the interests of those
controlled and assessed.” Nevertheless, this approach entails ‘pay-offs and
trade-offs”. On the one hand, it obviates the need for Treaty revision and
various amendments to secondary law, and avoids any difficult interinsti-
tutional conflicts and/or discussions between the Member States. On the

7+ Craig and Markakis, EMU Reform’ in Amtenbrink and Herrmann (eds.), assisted by Repasi,
The EU Law of Economic and Monetary Union (OUP, 2020), pp. 1400-1448, at para 42.103.
See also Crum, ‘Parliamentary Accountability in Multilevel Governance: What Role for
Parliaments in Post-crisis EU Economic Governance?’, 25 JEPP (2018), 268286, at 268-269.
For the Commission’s Roadmap and accompanying documents, see European Commission,
‘Commission sets out roadmap for deepening Europe’s Economic and Monetary Union’,
6 Dec. 2017, available at: <https://ec.curopa.cu/info/publications/completing-curopes-
economic-and-monetary-union-factsheets_en> (last visited 5 Feb. 2022).

7 See further De Witte, op. cit. supra note 25, esp. at 674-678; Crowe, ‘An EU Budget of

States and Citizens’, 26 EL] (2020), 331344, esp. at 338—340; Fromage and Markakis, “The

European Parliament in the Economic and Monetary Union after COVID: Towards a Slow

Empowerment?’, 28 Journal of Legislative Studies (2022), 385—401.

I am grateful to Deirdre Curtin for this observation.

https://doi.org/10.1017/9781009228800.009 Published online by Cambridge University Press


https://ec.europa.eu/info/publications/completing-europes-economic-and-monetary-union-factsheets_en
https://ec.europa.eu/info/publications/completing-europes-economic-and-monetary-union-factsheets_en
https://doi.org/10.1017/9781009228800.009

Political and Legal Accountability of Eurogroup 149

other hand, it is doubtful whether the existing accountability arrangements
in the area of EMU are enough ‘to provide a democratic means to monitor
and control government conduct, for preventing the development of con-
centrations of power, and to enhance the learning capacity and effective-
ness of public administration’.”7 At a broader level, it is doubtful whether
they ‘can help to ensure that the legitimacy of governance remains intact
or is increased’.”® As shown in this chapter, this is all the more true in the
case of the Eurogroup.

As regards the EMU, the predominance of procedural ways of providing the
normative goods of accountability, identified in the introductory chapter to
this volume, viz. openness, non-arbitrariness, effectiveness and publicness,”
is not fortuitous. Take the first normative good of accountability, for example,
openness. ‘We might ... want accountability because we see it as a device
to ensure that public action is open, transparent, and contestable.® In the
EMU, it is often the case that either the relevant procedures for gaining access
to information and documents do not exist at all or that they are found want-
ing.®" In which case, it is only natural that the debate principally focuses on
having the right procedures in place, which is a step logically prior to regularly
probing and contesting official action.®* To be sure, the debate should not
stop there, and the accountability holders concerned should use the informa-
tion and documents provided to regularly probe and contest the conduct of
the ‘EMU executive’. Nevertheless, it remains the case that accountability
holders (and the general public) first have to exert considerable energy to
pierce the veil of secrecy or non-transparency behind which the work of the
‘EMU executive’ is sometimes carried out.

The very body that forms the subject matter of this chapter provides
a fine example of this, notably as regards the lack of transparency of
Eurogroup meetings and requests for public access to Eurogroup docu-
ments. Nevertheless, the 2016 Transparency Initiative by the Eurogroup
President has covered some ground. More specifically, in the Eurogroup
meeting of 11 February 2016, ‘Ministers agreed as a first step to make public

77 Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’, 13 EL] (2007),
447468, at 462.

7 Ibid., at 464.

79 See the chapter by Akbik and Dawson in this volume.

5 Ibid.

Examples are plentiful. On access to documents related to the ESM, see, for example,

Karatzia and Markakis, ‘What Role for the Commission and the ECB in the European

Stability Mechanism?’, 6 CIL] (2017), 232252, at 235-237. On access to information in the

area of Banking Union, see among others Markakis, op. cit. supra note 30, at pp. 182-199.

82 See the chapter by Akbik and Dawson.
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the annotated agendas for Eurogroup meetings and the summaries of their
discussions’.® Moreover, the Eurogroup decided on 7 March 2016 that
‘in future, Eurogroup meeting documents would be published shortly
after the meetings ... unless the institutions which drafted them object’.34
‘Documents which have notbeen finalised or which contain market-sensitive
information will not be made public.”®s The European Ombudsman Emily
O’Reilly notes that transparency is ‘an issue of prime importance for fur-
ther legitimacy and public trust’ and has asked the Eurogroup President
to make further improvements as regards access to documents relating to
the work of the Eurogroup that are not published proactively; transparency
in the workings of bodies and services that prepare Eurogroup meetings
and notably in the EWG (notices and provisional agendas of meetings);
and the publication of draft programme country-related documents prior
to Eurogroup meetings.*® However, Jeroen Dijsselbloem, then President
of the Eurogroup, expressed the view that the Eurogroup is not a Union
institution, body, office or agency, such that neither Article 15(3) TFEU
and Article 42 of the EU Charter nor Regulation 1049/2001 applies to it.%7
He nevertheless noted, ‘Despite these legal considerations, the Eurogroup’s
recent initiatives respond to perceived shortcomings in transparency and
reflect the political will to adhere to the principles stated in Article 15(3)
TFEU and Regulation 1049/2001."% In his response to the Ombudsman let-
ters, the Eurogroup President highlighted the need to protect the internal
discussions that take place in the EWG to prepare the Eurogroup at techni-
cal level, whilst emphasizing that the Eurogroup’s proactive transparency

o

3 Council of the European Union, ‘Eurogroup, 11 February 2016’, available at: <www.consilium
.curopa.cu/en/mectings/curogroup/2016/02/11/> (last visited 4 Sept. 2021).

84 Council of the European Union, ‘Eurogroup, 7 March 2016, available at: <www.consilium
.europa.eu/en/meetings/eurogroup/2016/03/07/> (last visited 4 Sept. 2021).

5 Ibid.

8 Furopean Ombudsman, ‘Recent initiative to improve Eurogroup transparency’, 14 March
20106, available at: <www.ombudsman.europa.cu/en/doc/correspondence/en/65359> (last vis-
ited 2 Feb. 2022); Council of the European Union, ‘Reply from the Eurogroup President to the
European Ombudsman’s letter on Eurogroup transparency’, 31 May 2016, available at: <www
.consilium.europa.cu/en/press/press-releases/2016/05/31-peg-letter-ombudsman/> (last visited 2
Feb. 2022); European Ombudsman, ‘Follow-up response from the European Ombudsman to
the reply of President Dijsselbloem to her letter concerning Eurogroup transparency’, 30 Aug.
2016, available at: <www.ombudsman.europa.cu/en/correspondence/en/70708> (last visited
2 Feb. 2022); Council of the European Union, ‘Reply from the Eurogroup President to the
European Ombudsman’s letter on Eurogroup transparency’, 1 Dec. 2016, available at: <www
.consilium.europa.cu/en/press/press-releases/2016/12/01-curogroup-peg-letter-ombudsman/>
(last visited 2 Feb. 2022).

87 Eurogroup President letter, 31 May 2016, op. cit. supra note 86.

8 Tbid. See also the Eurogroup President letter, 1 Dec. 2016, op. cit. supra note 6.
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regime in principle applies to all documents on which the political debate
in the Eurogroup is based.®9 Further, he noted that the publication of pro-
gramme documentation prior to the Eurogroup meetings was not deemed
appropriate by the Eurogroup since they can be subject to change and are
part of a negotiation process.9 It may be observed that it is hard to sepa-
rate ‘technical” from ‘political” aspects with regard to MoU conditionality.
Moreover, the provision of programme-related documents in a sufficiently
timely manner is crucial so that they be used by accountability fora in their
scrutiny of the activities of the ‘EMU executive’.?"

The most recent developments regarding transparency in the work of the
Eurogroup and its satellite bodies are as follows. The previous Eurogroup
President, Mdrio Centeno, informed ministers at the Eurogroup meeting
held on 7 September 2018 of his intention to review the transparency initia-
tive adopted by the Eurogroup in 2016 and consider further improvements.%
In her letter to the Eurogroup President dated 13 May 2019, the European
Ombudsman noted, ‘One outstanding matter is the transparency of the bod-
ies involved in preparing Eurogroup meetings, in particular the Eurogroup
Working Group.” The European Ombudsman has launched a strategic
inquiry into how requests for public access to documents of the Eurogroup,
the EWG, the EFC and the Economic Policy Committee have been handled
by the Council and the Commission under the EU rules on public access
to documents. She further welcomed the Eurogroup President’s views ‘on
the possibility of adopting a more ambitious approach to the transparency of
the EWG, extending for example to the proactive publication of EWG meet-
ing documents’.9* In response to this as well as other calls,% the Euro-area
finance ministers agreed in September 2019 ‘on some additional proposals
to increase transparency ... while paying particular attention to respect the

89 Furogroup President letter, 31 May 2016, op. cit. supra note 86. See also the Eurogroup
President letter, 1 Dec. 2016, op. cit. supra note 86.

Eurogroup President letter, 1 Dec. 2016, op. cit. supra note 86.

See also the chapter by Akbik and Dawson.

9 See the summing-up letter for the Eurogroup meeting of 7 Sept. 2018, available at: <www

90

9

.consilium.curopa.cu/media/36401/summing-up-letter-eurogroup-7-september.pdf> (last vis-

ited 2 Feb. 2022).

European Ombudsman, ‘Request for information in Strategic initiative SI/2/2019/EA on trans-

parency of the Eurogroup Working Group’, 13 May 2019, available at: <www.ombudsman

.europa.eu/en/correspondence/en/113770#_ftn3> (last visited 2 Feb. 2022).

94 Ibid.

9 See, for example, Braun and Hiibner, ‘VANISHING ACT: The Eurogroup’s accountability’,
Transparency International EU, 5 Feb. 2019, available at: <https://transparency.cu/wp-content/
uploads/zo19/02/TT-EU-Eurogroup-report.pdf> (last visited 2 Feb. 2022).
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requirement of confidentiality of the Eurogroup’.%® These include improving
the EWG webpage by providing more information, publishing the EWG’s
calendar meeting, expanding Eurogroup summing-up letters where relevant,
bringing forward the publication of the draft Eurogroup (non-annotated)
agenda, creating an online repository of publicly available Eurogroup docu-
ments, and providing more information on the Eurogroup’s webpage on how
the right of access to documents may be exercised with respect to documents
held by other EU institutions.%”7 These are by no means cosmetic changes,
and the Eurogroup and its members are to be commended for introduc-
ing them. Whether this meets the higher demands that substantive open-
ness would place on the Eurogroup and its accountability holders is up for
debate.9® Furthermore, it is not a foregone conclusion that the other ‘account-
ability goods” are also delivered, such that it may be contested whether certain
Eurogroup decisions are not arbitrary, are effective, and/or are taken in the
public interest.9

Last, as regards the Eurogroup’s legal accountability, there is no question
whether there is a predominance of procedural accountability or whether
there is a clearer need for more substantive accountability, because the acts
and conduct of the Eurogroup are simply not subject to review by the CJEU.
We have seen that the rulings in Mallis and Chrysostomides have rendered
the Eurogroup immune to two key judicial accountability mechanisms in the
Treaties, viz. actions for annulment and actions for damages. What is more,
the Chrystostomides ruling might have wider ramifications for the application
of EU rules to the Eurogroup. The reasons provided by the Court for its judg-
ment could be seen to lend credence to arguments that the EU’s transparency
regime does not apply to the Eurogroup, examined supra in this chapter with
respect to access to documents.

6.5 CONCLUSION

The preceding discussion has illustrated that the Eurogroup is an infor-
mal body with a vague mandate, which exercises an increasing amount of
executive power. It is not, however, subject to the accountability checks
that exist when executive power is exercised by the Commission or by the

9 Furogroup, ‘Furogroup transparency policy review and way forward’, available at: <www

.consilium.europa.eu/media/4o702/eurogroup-transparency-policy-review-and-way-forward
pdf> (last visited 2 Feb. 2022).

97 Ibid.

8 See the chapter by Akbik and Dawson.

9 T am grateful to Adina Akbik for this observation.

N-JN-]

https://doi.org/10.1017/9781009228800.009 Published online by Cambridge University Press


http://www.consilium.europa.eu/media/40702/eurogroup-transparency-policy-review-and-way-forward.pdf
http://www.consilium.europa.eu/media/40702/eurogroup-transparency-policy-review-and-way-forward.pdf
http://www.consilium.europa.eu/media/40702/eurogroup-transparency-policy-review-and-way-forward.pdf
https://doi.org/10.1017/9781009228800.009

Political and Legal Accountability of Eurogroup 153

formal Council configurations.”® Its principal political responsibility runs
to the European Council, but there is little by way of accountability checks
as to its input into European Council/Euro Summit meetings and the man-
ner in which it follows up on the recommendations from such meetings.
Further, there is certainly scope to improve the Eurogroup’s interactions
with the European Parliament, not least in the eyes of the MEPs themselves.
As regards legal accountability, we have seen that actions for annulment may
not be brought admissibly against the acts of the Eurogroup, and that the
CJEU cannot hear a claim for compensation that is directed against the EU
and based on the unlawfulness of an act or conduct the author of which is
the Eurogroup. The remaining avenues for judicial review are insufficient
to ensure that litigants are accorded effective judicial protection in this area.

Ultimately, the Eurogroup’s accountability regime is currently stuck some-
where on the road between procedural and substantive accountability, with
various improvements made over the years (following considerable pressure
exerted by other institutions and actors), but also crucial preconditions for
more robust accountability mechanisms missing altogether. Strengthening
the accountability of the Eurogroup in EU fiscal and economic governance,
as well as of the ‘EMU executive’ more broadly, remains work in progress.
However, it is seemingly not accorded the political priority that it ought to be
given in the various reform plans and blueprints. What is more, if it is indeed
the case that the Eurogroup is a non-EU entity (as per Chrysostomides), some
key changes to its accountability and transparency may no longer be possible
within the framework of the existing EU Treaties.

19° Craig and Markakis, op. cit. supra note 14, at p. 300.
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