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may become exempt through consultation
between the Director and DoD pursuant to
section 304(d) of the NMSA. The term ‘‘new
military activity” includes but is not lim-
ited to, any existing military activity that is
modified in any way (including change in lo-
cation, frequency, duration, or technology
used) that is likely to destroy, cause the loss
of, or injure a sanctuary resource, or is like-
ly to destroy, cause the loss of, or injure a
sanctuary resource in a manner or to an ex-
tent that was not considered in a previous
consultation under section 304(d) of the
NMSA. In the event of destruction of, loss of,
or injury to a sanctuary resource or quality
resulting from an incident, including but not
limited to spills and groundings caused by
DoD, the cognizant component shall prompt-
ly coordinate with the Director for the pur-
pose of taking appropriate actions to pre-
vent, respond to or mitigate the harm and, if
possible, restore or replace the sanctuary re-
source or quality.

Article VI. Alteration of This Designation

The terms of designation may be modified
only by the same procedures by which the
original designation is made, including pub-
lic meetings, consultation according to the
NMSA.
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Subpart A—General

SOURCE: 61 FR 33805, June 28, 1996, unless
otherwise noted.

§923.1 Purpose and scope.

(a) The regulations in this part set
forth the requirements for State coast-
al management program approval by
the Assistant Administrator for Ocean
Services and Coastal Zone Manage-
ment pursuant to the Coastal Zone
Management Act of 1972, as amended
(hereafter, the Act); the grant applica-
tion procedures for program funds; con-
ditions under which grants may be ter-
minated; and requirements for review
of approved management programs.

(b) Sections 306 and 307 of the Act set
forth requirements which must be ful-
filled as a condition of program ap-
proval. The specifics of these require-
ments are set forth below under the
following headings: General Require-

§923.1

ments; Uses Subject to Management;
Special Management Areas; Bound-
aries; Authorities and Organization;
and Coordination, Public Involvement
and National Interest. All relevant sec-
tions of the Act are dealt with under
one of these groupings, but not nec-
essarily in the order in which they ap-
pear in the Act.

(c) In summary, the requirements for
program approval are that a State de-
velop a management program that:

(1) Identifies and evaluates those
coastal resources recognized in the Act
as requiring management or protection
by the State;

(2) Reexamines existing policies or
develops new policies to manage these
resources. These policies must be spe-
cific, comprehensive, and enforceable;

(3) Determines specific use and spe-
cial geographic areas that are to be
subject to the management program,
based on the nature of identified coast-
al concerns;

(4) Identifies the inland and seaward
areas subject to the management pro-
gram;

(5) Provides for the consideration of
the national interest in the planning
for and siting of facilities that meet
more than local requirements;

(6) Includes sufficient legal authori-
ties and organizational arrangements
to implement the program and to en-
sure conformance to it. In arriving at
these elements of the management pro-
gram, States are obliged to follow an
open process which involves providing
information to and considering the in-
terests of the general public, special in-
terest groups, local governments, and
regional, State, interstate, and Federal
agencies;

(7) Provides for public participation
in permitting processes, consistency
determinations, and other similar deci-
sions;

(8) Provides a mechanism to ensure
that all state agencies will adhere to
the program; and

(9) Contains enforceable policies and
mechanisms to implement the applica-
ble requirements of the Coastal
Nonpoint Pollution Control Program of
the state required by section 6217 of the
Coastal Zone Act Reauthorization
Amendments of 1990.
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§923.2

§923.2 Definitions.

(a) The term Act means the Coastal
Zone Management Act of 1972, as
amended.

(b) The term Secretary means the Sec-
retary of Commerce and his/her des-
ignee.

(c) The term Assistant Administrator
means the Assistant Administrator for
Ocean Services and Coastal Zone Man-
agement, National Oceanic and Atmos-
pheric Administration (NOAA), or des-
ignee.

(d)(1) The term relevant Federal agen-
cies means those Federal agencies with
programs, activities, projects, regu-
latory, financing, or other assistance
responsibilities in the following fields
which could impact or affect a State’s
coastal zone:

(i) Energy production or
mission,

(ii) Recreation of a more than local
nature,

(iii) Transportation,

(iv) Production of food and fiber,

(v) Preservation of life and property,

(vi) National defense,

(vii) Historic, cultural, aesthetic, and
conservation values,

(viii) Mineral resources and extrac-
tion, and

(ix) Pollution abatement and control.

(2) The following are defined as rel-
evant Federal agencies: Department of
Agriculture; Department of Commerce;
Department of Defense; Department of
Education; Department of Energy; De-
partment of Health and Human Serv-
ices; Department of Housing and Urban
Development; Department of the Inte-
rior; Department of Transportation;
Environmental Protection Agency;
Federal Energy Regulatory Commis-
sion; General Services Administration,
Nuclear Regulatory Commission; Fed-
eral Emergency Management Agency.

(e) The term Federal agencies prin-
cipally affected means the same as ‘‘rel-
evant Federal agencies.”” The Assistant
Administrator may include other agen-
cies for purposes of reviewing the man-
agement program and environmental
impact statement.

(f) The term Coastal State means a
State of the United States in, or bor-
dering on, the Atlantic, Pacific, or Arc-
tic Ocean, the Gulf of Mexico, Long Is-
land Sound, or one or more of the

trans-
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Great Lakes. Pursuant to section 304(3)
of the Act, the term also includes Puer-
to Rico, the Virgin Islands, Guam, and
American Samoa. Pursuant to section
703 of the Covenant to Establish a Com-
monwealth of the Northern Mariana Is-
lands in Political Union with the
United States of America, the term
also includes the Northern Marianas.

(g) The term management program in-
cludes, but is not limited to, a com-
prehensive statement in words, maps,
illustrations, or other media of com-
munication, including an articulation
of enforceable policies and citation of
authorities providing this enforce-
ability, prepared and adopted by the
State in accordance with the provi-
sions of this Act and this part, setting
forth objectives, policies, and stand-
ards to guide public and private uses of
lands and waters in the coastal zone.

(h) The following terms, as used in
these regulations, have the same defi-
nition as provided in section 304 of the
Act:

(1) Coastal zone;

(2) Coastal waters;

(3) Enforceable policy;

(4) Estuary;

(5) Land use; and

(6) Water use.

(i) The term grant means a financial
assistance instrument and refers to
both grants and cooperative agree-
ments.

§923.3 General requirements.

(a) The management program must
be developed and adopted in accordance
with the requirements of the Act and
this part, after notice, and the oppor-
tunity for full participation by rel-
evant Federal and State agencies, local
governments, regional organizations,
port authorities, and other interested
parties and persons, and be adequate to
carry out the purposes of the Act and
be consistent with the national policy
set forth in section 303 of the Act.

(b) The management program must
provide for the management of those
land and water uses having a direct and
significant impact on coastal waters
and those geographic areas which are
likely to be affected by or vulnerable
to sea level rise. The program must in-
clude provisions to assure the appro-
priate protection of those significant
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resources and areas, such as wetlands,
beaches and dunes, and barrier islands,
that make the State’s coastal zone a
unique, vulnerable, or valuable area.

(c) The management program must
contain a broad class of policies for
each of the following areas: resource
protection, management of coastal de-
velopment, and simplification of gov-
ernmental processes. These three broad
classes must include specific policies
that provide the framework for the ex-
ercise of various management tech-
niques and authorities governing coast-
al resources, uses, and areas. The three
classes must include policies that ad-
dress uses of or impacts on wetlands
and floodplains within the State’s
coastal zone, and that minimize the de-
struction, loss or degradation of wet-
lands and preserve and enhance their
natural values in accordance with the
purposes of Executive Order 11990, per-
taining to wetlands. These policies also
must reduce risks of flood loss, mini-
mize the impact of floods on human
safety, health and welfare, and pre-
serve the natural, beneficial values
served by floodplains, in accordance
with the purposes of Executive Order
11988, pertaining to floodplains.

(d) The policies in the program must
be appropriate to the nature and degree
of management needed for uses, areas,
and resources identified as subject to
the program.

(e) The policies, standards, objec-
tives, criteria, and procedures by which
program decisions will be made must
provide:

(1) A clear understanding of the con-
tent of the program, especially in iden-
tifying who will be affected by the pro-
gram and how, and

(2) A clear sense of direction and pre-
dictability for decisionmakers who
must take actions pursuant to or con-
sistent with the management program.

Subpart B—Uses Subject to
Management

SOURCE: 61 FR 33806, June 28, 1996, unless
otherwise noted.

§923.10 General.

This subpart sets forth the require-
ments for management program ap-
provability with respect to land and

§923.11

water uses which, because of their di-
rect and significant impacts on coastal
waters or those geographic areas likely
to be affected by or vulnerable to sea
level rise, are subject to the terms of
the management program. This sub-
part deals in full with the following
subsections of the Act: 306(d)(1)(B),
Uses Subject to the Management Pro-
gram, 306(d)(2)(H), Energy Facility
Planning, and 306(d)(12)(B), Uses of Re-
gional Benefit.

§923.11 Uses subject to management.

(a)(1) The management program for
each coastal state must include a defi-
nition of what shall constitute permis-
sible land uses and water uses within
the coastal zone which have a direct
and significant impact on the coastal
waters.

(2) The management program must
identify those land and water uses that
will be subject to the terms of the man-
agement program. These uses shall be
those with direct and significant im-
pacts on coastal waters or on geo-
graphic areas likely to be affected by
or vulnerable to sea level rise.

(3) The management program must
explain how those uses identified in
paragraph (a)(2) of this section will be
managed. The management program
must also contain those enforceable
policies, legal authorities, performance
standards or other techniques or proce-
dures that will govern whether and
how uses will be allowed, conditioned,
modified, encouraged or prohibited.

(b) In identifying uses and their ap-
propriate management, a State should
analyze the quality, location, distribu-
tion and demand for the natural and
man-made resources of their coastal
zone, and should consider potential in-
dividual and cumulative impacts of
uses on coastal waters.

(c) States should utilize the following
types of analyses:

(1) Capability and suitability of re-
sources to support existing or projected
uses;

(2) Environmental impacts on coastal
resources;

(3) Compatibility of various uses with
adjacent uses or resources;

(4) Evaluation of inland and other lo-
cation alternatives; and
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§923.12

(5) Water dependency of various uses
and other social and economic consid-
erations.

(d) Examination of the following fac-
tors is suggested:

(1) Air and water quality;

(2) Historic, cultural and esthetic re-
sources where coastal development is
likely to affect these resources;

(3) Open space or recreational uses of
the shoreline where increased access to
the shorefront is a particularly impor-
tant concern;

(4) Floral and faunal communities
where loss of living marine resources
or threats to endangered or threatened
coastal species are particularly impor-
tant concerns.

(5) Information on the impacts of
global warming and resultant sea level
rise on natural resources such as
beaches, dunes, estuaries, and wet-
lands, on salinization of drinking water
supplies, and on properties, infrastruc-
ture and public works.

§923.12

The management program must con-
tain a method of assuring that local
land use and water use regulations
within the coastal zone do not unrea-
sonably restrict or exclude land uses
and water uses of regional benefit. To
this end, the management program
must:

(a) Identify what constitutes uses of
regional benefit; and

(b) Identify and utilize any one or a
combination of methods, consistent
with the control techniques employed
by the State, to assure local land and
water use regulations do not unreason-
ably restrict or exclude uses of regional
benefit.

[61 FR 33806, June 28, 1996; 61 FR 36965, July
15, 1996]

Uses of regional benefit.

§923.13 Energy facility planning proc-
ess.

The management program must con-
tain a planning process for energy fa-
cilities likely to be located in or which
may significantly affect, the coastal
zone, including a process for antici-
pating the management of the impacts
resulting from such facilities. (See sub-
section 304(5) of the Act.) This process
must contain the following elements:

15 CFR Ch. IX (1-1-21 Edition)

(a) Identification of energy facilities
which are likely to locate in, or which
may significantly affect, a State’s
coastal zone;

(b) Procedures for assessing the suit-
ability of sites for such facilities de-
signed to evaluate, to the extent prac-
ticable, the costs and benefits of pro-
posed and alternative sites in terms of
State and national interests as well as
local concerns;

(c) Articulation and identification of
enforceable State policies, authorities
and techniques for managing energy fa-
cilities and their impacts; and

(d) Identification of how interested
and affected public and private parties
will be involved in the planning proc-
ess.

[61 FR 33806, June 28, 1996; 61 FR 36965, July
15, 1996]

Subpart C—Special Management
Areas

SOURCE: 61 FR 33806, June 28, 1996, unless
otherwise noted.

§923.20 General.

(a) This subpart sets forth the re-
quirements for management program
approvability with respect to areas of
particular concern because of their
coastal-related values or characteris-
tics, or because they may face pres-
sures which require detailed attention
beyond the general planning and regu-
latory system which is part of the
management program. As a result,
these areas require special manage-
ment attention within the terms of the
State’s overall coastal program. This
special management may include regu-
latory or permit requirements applica-
ble only to the area of particular con-
cern. It also may include increased
intergovernmental coordination, tech-
nical, assistance, enhanced public ex-
penditures, or additional public serv-
ices and maintenance to a designated
area. This subpart deals with the fol-
lowing subsections of the Act:
306(d)(2)(C)—Geographic Areas of Par-
ticular Concern; 306(d)(2)(E)—Guide-
lines on Priorities of Uses;
306(d)(2)(G)—Shorefront Access and
protection Planning; 306(d)(2)(1)—
Shoreline Erosion/Mitigation Planning;
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and 306(d)(9)—Areas for Preservation
and Restoration.

(b) The importance of designating
areas of particular concern for manage-
ment purposes and the number and
type of areas that should be designated
is directly related to the degree of
comprehensive controls applied
throughout a State’s coastal zone.
Where a State’s general coastal man-
agement policies and authorities ad-
dress state and national concerns com-
prehensively and are specific with re-
spect to particular resources and uses,
relatively less emphasis need be placed
on designation of areas of particular
concern. Where these policies are lim-
ited and non-specific, greater emphasis
should be placed on areas of particular
concern to assure effective manage-
ment and an adequate degree of pro-
gram specificity.

§923.21 Areas of particular concern.

(a) The management program must
include an inventory and designation
of areas of particular concern within
the coastal zone, on a generic and/or
site-specific basis, and broad guidelines
on priorities of uses in particular
areas, including specifically those uses
of lowest priority.

(b) In developing criteria for
inventorying and designating areas of
particular concern. States must con-
sider whether the following represent
areas of concern requiring special man-
agement:

(1) Areas of unique, scarce, fragile or
vulnerable natural habitat; unique or
fragile, physical, figuration (as, for ex-
ample, Niagara Falls); historical sig-
nificance, cultural value or scenic im-
portance (including resources on or de-
termined to be eligible for the National
Register of Historic Places.);

(2) Areas of high natural productivity
or essential habitat for living re-
sources, including fish, wildlife, and
endangered species and the various
trophic levels in the food web critical
to their well-being;

(3) Areas of substantial recreational
value and/or opportunity;

(4) Areas where developments and fa-
cilities are dependent upon the utiliza-
tion of, or access to, coastal waters;

(5) Areas of unique hydrologic, geo-
logic or topographic significance for in-

§923.22

dustrial or commercial development or
for dredge spoil disposal;

(6) Areas or urban concentration
where shoreline utilization and water
uses are highly competitive;

(7) Areas where, if development were
permitted, it might be subject to sig-
nificant hazard due to storms, slides,
floods, erosion, settlement, salt water
intrusion, and sea level rise;

(8) Areas needed to protect, maintain
or replenish coastal lands or resources
including coastal flood plains, aquifers
and their recharge areas, estuaries,
sand dunes, coral and other reefs,
beaches, offshore sand deposits and
mangrove stands.

(c) Where states will involve local
governments, other state agencies, fed-
eral agencies and/or the public in the
process of designating areas of par-
ticular concern, States must provide
guidelines to those who will be in-
volved in the designation process.
These guidelines shall contain the pur-
poses, criteria, and procedures for
nominating areas of particular con-
cern.

(d) In identifying areas of concern by
location (if site specific) or category of
coastal resources (if generic), the pro-
gram must contain sufficient detail to
enable affected landowners, govern-
mental entities and the public to deter-
mine with reasonable certainty wheth-
er a given area is designated.

(e) In identifying areas of concern,
the program must describe the nature
of the concern and the basis on which
designations were made.

(f) The management program must
describe how the management program
addresses and resolves the concerns for
which areas are designated; and

(g) The management program must
provide guidelines regarding priorities
of uses in these areas, including guide-
lines on uses of lowest priority.

§923.22 Areas for preservation or res-
toration.

The management program must in-
clude procedures whereby specific
areas may be designated for the pur-
pose of preserving or restoring them
for their conservation, recreational, ec-
ological, historical or esthetic values,
and the criteria for such designations.
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§923.23

§923.23 Other areas of particular con-
cern.

(a) The management program may,
but is not required to, designate spe-
cific areas known to require additional
or special management, but for which
additional management techniques
have not been developed or necessary
authorities have not been established
at the time of program approval. If a
management program includes such
designations, the basis for designation
must be clearly stated, and a reason-
able time frame and procedures must
be set forth for developing and imple-
menting appropriate management
techniques. These procedures must pro-
vide for the development of those items
required in §923.21. The management
program must identify an agency (or
agencies) capable of formulating the
necessary management policies and
techniques.

(b) The management program must
meet the requirements of §923.22 for
containing procedures for designating
areas for preservation or restoration.
The management program may include
procedures and criteria for designating
areas of particular concern for other
than preservation or restoration pur-
poses after program approval.

§923.24 Shorefront access and protec-
tion planning.

(a) The management program must
include a definition of the term
“beach’ and a planning process for the
protection of, and access to, public
beaches and other public coastal areas
of environmental, recreational, histor-
ical, esthetic, ecological or cultural
value.

(b) The basic purpose in focusing spe-
cial planning attention on shorefront
access and protection is to provide pub-
lic beaches and other public coastal
areas of environmental, recreational,
historic, esthetic, ecological or cul-
tural value with special management
attention within the purview of the
State’s management program. This
special management attention may be
achieved by designating public
shorefront areas requiring additional
access or protection as areas of par-
ticular concern pursuant to §923.21 or
areas for preservation or restoration
pursuant to §923.22.
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(c) The management program must
contain a procedure for assessing pub-
lic beaches and other public areas, in-
cluding State owned lands, tidelands
and bottom lands, which require access
or protection, and a description of ap-
propriate types of access and protec-
tion.

(d) The management program must
contain a definition of the term
“beach’ that is the broadest definition
allowable under state law or constitu-
tional provisions, and an identification
of public areas meeting that definition.

(e) The management program must
contain an identification and descrip-
tion of enforceable policies, legal au-
thorities, funding program and other
techniques that will be used to provide
such shorefront access and protection
that the State’s planning process indi-
cates is necessary.

§923.25 Shoreline
planning.

erosion/mitigation

(a) The management program must
include a planning process for assessing
the effects of, and studying and evalu-
ating ways to control, or lessen the im-
pact of, shoreline erosion, including po-
tential impacts of sea level rise, and to
restore areas adversely affected by
such erosion. This planning process
may be within the broader context of
coastal hazard mitigation planning.

(b) The basic purpose in developing
this planning process is to give special
attention to erosion issues. This spe-
cial management attention may be
achieved by designating erosion areas
as areas of particular concern pursuant
to §923.21 or as areas for preservation
or restoration pursuant to §923.22.

(c) The management program must
include an identification and descrip-
tion of enforceable policies, legal au-
thorities, funding techniques and other
techniques that will be used to manage
the effects of erosion, including poten-
tial impacts of sea level rise, as the
state’s planning process indicates is
necessary.

[61 FR 33806, June 28, 1996; 61 FR 36965, July
15, 1996]
Subpart D—Boundaries

SOURCE: 61 FR 33808, June 28, 1996, unless
otherwise noted.
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§923.30 General.

This subpart sets forth the require-
ments for management program ap-
provability with respect to boundaries
of the coastal zone. There are four ele-
ments to a State’s boundary: the in-
land boundary, the seaward boundary,
areas excluded from the boundary, and,
in most cases, interstate boundaries.
Specific requirements with respect to
procedures for determining and identi-
fying these boundary elements are dis-
cussed in the sections of this subpart
that follow.

§923.31 Inland boundary.

(a) The inland boundary of a State’s
coastal zone must include:

(1) Those areas the management of
which is necessary to control uses
which have direct and significant im-
pacts on coastal waters, or are likely
to be affected by or vulnerable to sea
level rise, pursuant to section 923.11 of
these regulations.

(2) Those special management areas
identified pursuant to §923.21;

(3) Waters under saline influence—
waters containing a significant quan-
tity of seawater, as defined by and uni-
formly applied by the State;

(4) Salt marshes and wetlands—Areas
subject to regular inundation of tidal
salt (or Great Lakes) waters which con-
tain marsh flora typical of the region;

(5) Beaches—The area affected by
wave action directly from the sea. Ex-
amples are sandy beaches and rocky
areas usually to the vegetation line;

(6) Transitional and intertidal areas-
Areas subject to coastal storm surge,
and areas containing vegetation that is
salt tolerant and survives because of
conditions associated with proximity
to coastal waters. Transitional and
intertidal areas also include dunes and
rocky shores to the point of upland
vegetation;

(7) Islands—Bodies of land sur-
rounded by water on all sides. Islands
must be included in their entirety, ex-
cept when uses of interior portions of
islands do not cause direct and signifi-
cant impacts.

(8) The inland boundary must be pre-
sented in a manner that is clear and
exact enough to permit determination
of whether property or an activity is
located within the management area.

§923.32

States must be able to advise inter-
ested parties whether they are subject
to the terms of the management pro-
gram within, at a maximum, 30 days of
receipt of an inquiry. An inland coastal
zone boundary defined in terms of po-
litical jurisdiction (e.g., county, town-
ship or municipal lines) cultural fea-
tures (e.g., highways, railroads), plan-
ning areas (e.g., regional agency juris-
dictions, census enumeration districts),
or a uniform setback line is acceptable
so long as it includes the areas
indentified.

(b) The inland boundary of a State’s
coastal zone may include:

(1) Watersheds—A state may deter-
mine some uses within entire water-
sheds which have direct and significant
impact on coastal waters or are likely
to be affected by or vulnerable to sea
level rise. In such cases it may be ap-
propriate to define the coastal zone as
including these watersheds.

(2) Areas of tidal influence that ex-
tend further inland than waters under
saline influence; particularly in estu-
aries, deltas and rivers where uses in-
land could have direct and significant
impacts on coastal waters or areas that
are likely to be affected by or vulner-
able to sea level rise.

(3) Indian lands not held in trust by
the Federal Government.

(c) In many urban areas or where the
shoreline has been modified exten-
sively, natural system relationships be-
tween land and water may be ex-
tremely difficult, if not, impossible, to
define in terms of direct and signifi-
cant impacts. Two activities that
States should consider as causing di-
rect and significant impacts on coastal
waters in urban areas are sewage dis-
charges and urban runoff. In addition,
States should consider dependency of
uses on water access and visual rela-
tionships as factors appropriate for the
determination of the inland boundary
in highly urbanized areas.

§923.32 Lakeward or seaward bound-
ary.

(a)(1) For states adjoining the Great
Lakes, the lakeward boundary of the
State’s coastal zone is the inter-
national boundary with Canada or the
boundaries with adjacent states. For
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states adjacent to the Atlantic or Pa-
cific Ocean, or the Gulf of Mexico, the
seaward boundary is the outer limit of
state title and ownership under the
Submerged Lands Act (48 U.S.C. 1301 et
seq.), the Act of March 2, 1917 (48 U.S.C.
749), the Covenant to Establish a Com-
monwealth of the Northern Mariana Is-
lands in Political Union with the
United States of America, as approved
by the Act of March 24, 1976 (48 U.S.C.
1681 note) or section 1 of the Act of No-
vember 10, 1963, (48 U.S.C. 1705, as ap-
plicable).

(2) The requirement for defining the
seaward boundary of a State’s coastal
zone can be met by a simple restate-
ment of the limits defined in this sec-
tion, unless there are water areas
which require a more exact delineation
because of site specific policies associ-
ated with these areas. Where States
have site specific policies for particular
water areas, these shall be mapped, de-
scribed or referenced so that their loca-
tion can be determined reasonably eas-
ily by any party affected by the poli-
cies.

(b) The seaward limits, as defined in
this section, are for purposes of this
program only and represent the area
within which the State’s management
program may be authorized and fi-
nanced. These limits are irrespective of
any other claims States may have by
virtue of other laws.

§923.33 Excluded lands.

(a) The boundary of a State’s coastal
zone must exclude lands owned, leased,
held in trust or whose use is otherwise
by law subject solely to the discretion
of the Federal Government, its officers
or agents. To meet this requirement,
the program must describe, list or map
lands or types of lands owned, leased,
held in trust or otherwise used solely
by Federal agencies.

(b) The exclusion of Federal lands
does not remove Federal agencies from
the obligation of complying with the
consistency provisions of section 307 of
the Act when Federal actions on these
excluded lands have spillover impacts
that affect any land or water use or
natural resource of the coastal zone
within the purview of a state’s manage-
ment program. In excluding Federal
lands from a State’s coastal zone for
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the purposes of this Act, a State does
not impair any rights or authorities
that it may have over Federal lands
that exist separate from this program.

§923.34 Interstate boundary.

States must document that there has
been consultation and coordination
with adjoining coastal States regarding
delineation of any adjacent inland and
lateral seaward boundary.

Subpart E—Authorities and
Organization

SOURCE: 61 FR 33809, June 28, 1996, unless
otherwise noted.

§923.40 General.

(a) This subpart sets forth the re-
quirements for management program
approvability with respect to authori-
ties and organization. The authorities
and organizational structure on which
a State will rely to administer its man-
agement program are the crucial
underpinnings for enforcing the poli-
cies which guide the management of
the uses and areas identified in its
management program. There is a direct
relationship between the adequacy of
authorities and the adequacy of the
overall program. The authorities need
to be broad enough in both geographic
scope and subject matter to ensure im-
plementation of the State’s enforceable
policies. These enforceable policies
must be sufficiently comprehensive
and specific to regulate land and water
uses, control development, and resolve
conflicts among competing uses in
order to assure wise use of the coastal
zone. (Issues relating to the adequate
scope of the program are dealt with in
§923.3.)

(b) The entity or entities which will
exercise the program’s authorities is a
matter of State determination. They
may be the state agency designated
pursuant to section 306(d)(6) of the Act,
other state agencies, regional or inter-
state bodies, and local governments.
The major approval criterion is a de-
termination that such entity or enti-
ties are required to exercise their au-
thorities in conformance with the poli-
cies of the management program. Ac-
cordingly, the essential requirement is
that the State demonstrate that there
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is a means of ensuring such compli-
ance. This demonstration will be in the
context of one or a combination of the
three control techniques specified in
section 306(d)(11) of the Act. The re-
quirements related to section 306(d)(12)
of the Act are described in §§923.42
through 923.44 of this subchapter.

(¢c) In determining the adequacy of
the authorities and organization of a
state’s programs, the Assistant Admin-
istrator will review and evaluate au-
thorities and organizational arrange-
ments in light of the requirements of
this subpart and the finding of section
302(h) of the Act.

(d) The authorities requirements of
the Act dealt with in this subpart are

those contained in subsections
306(d)(2)(D)—Means of Control;
306(d)(10)-Authorities; 306(d)(10)(A)-

Control Development and Resolve Con-
flicts; 306(d)(10)(B)-Powers of Acquisi-
tion; 306(d)(11)—Techniques of Control;
and 307(f)—Air and Water Quality Con-
trol Requirements. The organization
requirements of the Act dealt with in
this subpart are those contained in sec-
tions 306(d)(2)(F)—Organizational
Structure; 306(d)(6)—Designated State
Agency; and 306(d)(7)—Organization.

§923.41 Identification of authorities.

(a)(1) The management program must
identify the means by which the state
proposes to exert control over the per-
missible land uses and water uses with-
in the coastal zone which have a direct
and significant impact on the coastal
waters, including a listing of relevant
state constitutional provisions, laws,
regulations, and judicial decisions.
These are the means by which the state
will enforce its coastal management
policies. (See section 304(6a) of the
Act.)

(2) The state chosen agency or agen-
cies (including local governments,
area-wide agencies, regional agencies,
or interstate agencies) must have the
authority for the management of the
coastal zone. Such authority includes
the following powers:

(i) To administer land use and water
use regulations to control development
to ensure compliance with the manage-
ment program, and to resolve conflicts
among competing uses; and

§923.42

(ii) To acquire fee simple and less
than fee simple interests in land,
waters, and other property through
condemnation or other means when
necessary to achieve conformance with
the management program.

(b) In order to meet these require-
ments, the program must identify rel-
evant state constitutional provisions,
statutes, regulations, case law and
such other legal instruments (including
executive orders and interagency
agreements) that will be used to carry
out the state’s management program,
including the authorities pursuant to
sections 306(d)(10) and 306(d)(11) of the
Act which require a state to have the
ability to:

(1) Administer land and water use
regulations in conformance with the
policies of the management program;

(2) Control such development as is
necessary to ensure compliance with
the management program;

(3) Resolve conflicts among com-
peting uses; and

(4) Acquire appropriate interest in
lands, waters or other property as nec-
essary to achieve management objec-
tives. Where acquisition will be a nec-
essary technique for accomplishing
particular program policies and objec-
tives, the management program must
indicate for what purpose acquisition
will be used (i.e., what policies or objec-
tives will be accomplished); the type of
acquisition (e.g., fee simple, purchase
of easements, condemnation); and what
agency (or agencies) of government
have the authority for the specified
type of acquisition.

§923.42 State establishment of criteria
and standards for local implementa-
tion—Technique A.

(a) The management program must
provide for any one or a combination of
general techniques specified in sub-
section 306(d)(11) of the Act for control
of land uses and water uses within the
coastal zone. The first such control
technique, at subsection 306(d)(11)(A) of
the Act, is state establishment of cri-
teria and standards for local implemen-
tation, subject to administrative re-
view and enforcement (control tech-
nique A).
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(b) There are 5 principal require-
ments that control technique A must
embody in order to be approved:

(1) The State must have developed
and have in effect at the time of pro-
gram approval enforceable policies
that meet the requirements of §923.3.
These policies must serve as the stand-
ards and criteria for local program de-
velopment or the State must have sep-
arate standards and criteria, related to
these enforceable policies, that will
guide local program development.

(2) During the period while local pro-
grams are being developed, a State
must have sufficient authority to as-
sure that land and water use decisions
subject to the management program
will comply with the program’s en-
forceable policies. The adequacy of
these authorities will be judged on the
same basis as specified for direct State
controls or case-by-case reviews.

(3) A State must be able to ensure
that coastal programs will be devel-
oped pursuant to the State’s standards
and criteria, or failing this, that the
management program can be imple-
mented directly by the State. This re-
quirement can be met if a State can ex-
ercise any one of the following tech-
niques:

(i) Direct State enforcement of its
standards and criteria in which case a
State would need to meet the require-
ments of this section which address the
direct State control technique;

(ii) Preparation of a local program by
a State agency which the local govern-
ment then would implement. To use
this technique the State must have
statutory authority to prepare and
adopt a program for a local govern-
ment, and a mechanism by which the
State can cause the local government
to enforce the State-created program.
Where the mechanism to assure local
enforcement will be judicial relief, the
program must include the authority
under which judicial relief can be
sought;

(iii) State preparation and enforce-
ment of a program on behalf of a local
government. Here the State must have
the authority to:

(A) Prepare and adopt a plan, regula-
tions, and ordinances for the local gov-
ernment and

15 CFR Ch. IX (1-1-21 Edition)

(B) Enforce such plans, regulations
and ordinances;

(iv) State review of local government
actions on a case-by-case basis or on
appeal, and prevention of actions in-
consistent with the standards and cri-
teria. Under this technique, when a
local government fails to adopt an ap-
provable program, the State must have
the ability to review activities in the
coastal zone subject to the manage-
ment program and the power to pro-
hibit, modify or condition those activi-
ties based on the policies, standards
and criteria of the management pro-
gram; or

(v) If a locality fails to adopt a man-
agement program, the State may uti-
lize a procedure whereby the responsi-
bility for preparing a program shifts to
an intermediate 1level government,
such as a county. If this intermediate
level of government fails to produce a
program, then the State must have the
ability to take one of the actions de-
scribed above. This alternative cannot
be used where the intermediate level of
government lacks the legal authority
to adopt and implement regulations
necessary to implement State policies,
standards and criteria.

(4) A State must have a procedure
whereby it reviews and certifies the
local program’s compliance with State
standards and criteria. This procedure
must include provisions for:

(i) Opportunity for the public and
governmental entities (including Fed-
eral agencies) to participate in the de-
velopment of local programs; and

(ii) Opportunity for the public and
governmental entities (including Fed-
eral agencies) to make their views
known (through public hearings or
other means) to the State agency prior
to approval of local programs; and

(iii) Review by the State of the ade-
quacy of local programs consideration
of facilities identified in a State’s man-
agement program in which there is a
national interest.

(5) A State must be able to assure im-
plementation and enforcement of a
local program once approved. To ac-
complish this a State must:

(i) Establish a monitoring system
which defines what constitutes and de-
tects patterns of non-compliance. In
the case of uses of regional benefit and
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facilities in which there is a national
interest, the monitoring system must
be capable of detecting single instances
of local actions affecting such uses or
facilities in a manner contrary to the
management program.

(ii) Be capable of assuring compli-
ance when a pattern of deviation is de-
tected or when a facility involving
identified national interests or a use of
regional benefit is affected in a manner
contrary to the program’s policies.
When State action is required because
of failure by a local government to en-
force its program, the State must be
able to do one or a combination of the
following:

(A) Directly enforce the entire local
program;

(B) Directly enforce that portion of
the local program that is being en-
forced improperly. State intervention
would be necessary only in those local
government activities that are vio-
lating the policies, standards or cri-
teria.

(C) Seek judicial relief against local
government for failure to properly en-
force;

(D) Review local government actions
on a case-by-case basis or on appeal
and have the power to prevent those
actions inconsistent with the policies
and standards.

(E) Provide a procedure whereby the
responsibility for enforcing a program
shifts to an intermediate level of gov-
ernment, assuming statutory authority
exists to enable the immediate of gov-
ernment to assume this responsibility.

§923.43 Direct State land and water
use planning and regulation—Tech-
nique B.

(a) The management program must
provide for any one or a combination of
general techniques specified in sub-
section 306(d)(11) of the Act for control
of land and water uses within the
coastal zone. The second such control
technique, at subsection 306(d)(11)(B) of
the Act, is direct state land and water
use planning and regulation (control
technique B).

(b) To have control technique B ap-
proved, the State must have the req-
uisite direct authority to plan and reg-
ulate land and water uses subject to
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the management program. This author-
ity can take the form of:

(1) Comprehensive legislation—A sin-
gle piece of comprehensive legislation
specific to coastal management and
the requirements of this Act.

(2) Networking—The utilization of
authorities which are compatible with
and applied on the basis of coastal
management policies developed pursu-
ant to §923.3.

(c) In order to apply the networking
concept, the State must:

(1) Demonstrate that, taken to-
gether, existing authorities can and
will be used to implement the full
range of policies and management
techniques identified as necessary for
coastal management purposes; and

(2) Bind each party which exercises
statutory authority that is part of the
management program to conformance
with relevant enforceable policies and
management techniques. Parties may
be bound to conformance through an
executive order, administrative direc-
tive or a memorandum of under-
standing provided that:

(i) The management program au-
thorities provide grounds for taking ac-
tion to ensure compliance of networked
agencies with the program. It will be
sufficient if any of the following can
act to ensure compliance: The State
agency designated pursuant to sub-
section 306(d)(6) of the Act, the State’s
Attorney General, another State agen-
cy, a local government, or a citizen.

(ii) The executive order, administra-
tive directive or memorandum of un-
derstanding establishes conformance
requirements of other State agency ac-
tivities or authorities to management
program policies. A gubernatorial exec-
utive order will be acceptable if
networked State agency heads are di-
rectly responsible to the Governor.

(3) Where networked State agencies
can enforce the management program
policies at the time of section 306 ap-
proval without first having to revise
their operating rules and regulations,
then any proposed revisions to such
rules and regulations which would en-
hance or facilitate implementation
need not be accomplished prior to pro-
gram approval. Where State agencies
cannot enforce coastal policies without
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first revising their rules and regula-
tions, then these revisions must be
made prior to approval of the State’s
program by the Assistant Adminis-
trator.

§923.44 State review on a case-by-case
basis of actions affecting land and
water uses subject to the manage-
ment program—Technique C.

(a) The management program must
provide for any one or a combination of
general techniques specified in sub-
section 306(d)(11) of the Act for control
of land and water uses within the
coastal zone. The third such control
technique, at subsection 306(d)(11)(C) of
the Act, is state administrative review
for consistency with the management
program of all development plans,
projects, or land and water use regula-
tions, including exceptions and
variances thereto, proposed by any
state or local authority or private de-
veloper, with power to approve or dis-
approve after public notice and an op-
portunity for hearings (control tech-
nique C).

(b) Under case-by-case review, States
have the power to review individual de-
velopment plans, projects or land and
water use regulations (including
variances and exceptions thereto) pro-
posed by any State or local authority
or private developer which have been
identified in the management program
as being subject to review for consist-
ency with the management program.
This control technique requires the
greatest degree of policy specificity be-
cause compliance with the program
will not require any prior actions on
the part of anyone affected by the pro-
gram. Specificity also is needed to
avoid challenges that decisions (made
pursuant to the management program)
are unfounded, arbitrary or capricious.

(¢c) To have control technique C ap-
proved, a State must:

(1) Identify the plans, projects or reg-
ulations subject to review, based on
their significance in terms of impacts
on coastal resources, potential for in-
compatibility with the State’s coastal
management program, and having
greater than local significance;

(2) Identify the State agency that
will conduct this review;
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(3) Include the criteria by which iden-
tified plans, projects and regulations
will be approved or disapproved;

(4) Have the power to approve or dis-
approve identified plans, projects or
regulations that are inconsistent with
the management program, or the power
to seek court review thereof; and

(5) Provide public notice of reviews
and the opportunity for public hearing
prior to rendering a decision on each
case-by-case review.

§923.45 Air and water pollution con-
trol requirements.

The program must incorporate, by
reference or otherwise, all require-
ments established by the Federal
Water Pollution Control Act, as
amended (Clean Water Act or CWA), or
the Clean Air Act, as amended (CAA),
or established by the Federal Govern-
ment or by any state or local govern-
ment pursuant to such Acts. Such re-
quirements must be the water pollu-
tion control and air pollution control
requirements applicable to such pro-
gram. Incorporation of the air and
water quality requirements pursuant
to the CWA and CAA should involve
their consideration during program de-
velopment, especially with respect to
use determinations and designation of
areas for special management. In addi-
tion, this incorporation will prove to
be more meaningful if close coordina-
tion and working relationships between
the State agency and the air and water
quality agencies are developed and
maintained throughout the program
development process and after program
approval.

§923.46 Organizational structure.

The State must be organized to im-
plement the management program. The
management program must describe
the organizational structure that will
be used to implement and administer
the management program including a
discussion of those state and other
agencies, including local governments,
that will have responsibility for admin-
istering, enforcing and/or monitoring
those authorities or techniques re-
quired pursuant to the following sub-
sections of the Act: 306(d)(3)(B);
306(d)(10); 306(d)(10) (A) and (B); 306(d)
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(11) and (12); and 307(f). The manage-
ment program must also describe the
relationship of these administering
agencies to the state agency designated
pursuant to subsection 306(d)(6) of the
Act.

§923.47 Designated State agency.

(a) For program approval, the Gov-
ernor of the state must designate a sin-
gle state agency to receive and admin-
ister the grants for implementing the
management program.

(1) This entity must have the fiscal
and legal capability to accept and ad-
minister grant funds, to make con-
tracts or other arrangements (such as
passthrough grants) with participating
agencies for the purpose of carrying
out specific management tasks and to
account for the expenditure of the im-
plementation funds of any recipient of
such monies, and

(2) This entity must have the admin-
istrative capability to monitor and
evaluate the management of the
State’s coastal resources by the var-
ious agencies and/or local governments
with specified responsibilities under
the management program (irrespective
of whether such entities receive section
306 funds); to make periodic reports to
the Office of Ocean and Coastal Re-
source Management (OCRM), the Gov-
ernor, or the State legislature, as ap-
propriate, regarding the performance of
all agencies involved in the program.
The entity also must be capable of pre-
senting evidence of adherence to the
management program or justification
for deviation as part of the review by
OCRM of State performance required
by section 312 of the Act.

(b)(1) The 306 agency designation is
designed to establish a single point of
accountability for prudent use of ad-
ministrative funds in the furtherance
of the management and for monitoring
of management activities. Designation
does not imply that this single agency
need be a ‘‘super agency’’ or the prin-
cipal implementation vehicle. It is,
however, the focal point for proper ad-
ministration and evaluation of the
State’s program and the entity to
which OCRM will look when moni-
toring and reevaluating a State’s pro-
gram during program implementation.

§923.48

(2) The requirement for the single
designated agency should not be viewed
as confining or otherwise limiting the
role and responsibilities which may be
assigned to this agency. It is up to the
State to decide in what manner and to
what extent the designated State agen-
cy will be involved in actual program
implementation or enforcement. In de-
termining the extent to which this
agency should be involved in program
implementation or enforcement, spe-
cific factors should be considered, such
as the manner in which local and re-
gional authorities are involved in pro-
gram implementation, the administra-
tive structure of the State, the au-
thorities to be relied upon and the
agencies administering such authori-
ties. Because the designated State
agency may be viewed as the best vehi-
cle for increasing the unity and effi-
ciency of a management program, the
State may want to consider the fol-
lowing in selecting which agency to
designate:

(i) Whether the designated State en-
tity has a legislative mandate to co-
ordinate other State or local programs,
plans and/or policies within the coastal
zone;

(ii) To what extent linkages already
exist between the entity, other agen-
cies, and local governments;

(iii) To what extent management or
regulatory authorities affecting the
coastal zone presently are adminis-
tered by the agency; and

(iv) Whether the agency is equipped
to handle monitoring, evaluation and
enforcement responsibilities.

§923.48

A transmittal letter signed by the
Governor is required for the submission
of a management program for federal
approval. The letter must state that
the Governor:

(a) Has reviewed and approved as
State policy, the management pro-
gram, and any changes thereto, sub-
mitted for the approval of the Assist-
ant Administrator.

(b) Has designated a single State
agency to receive and administer im-
plementation grants;

(c) Attests to the fact that the State
has the authorities necessary to imple-
ment the management program; and

Documentation.
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(d) Attests to the fact that the State
is organized to implement the manage-
ment program.

Subpart F—Coordination, Public
Involvement and National Interest

SOURCE: 61 FR 33812, June 28, 1996, unless
otherwise noted.

§923.50 General.

(a) Coordination with governmental
agencies having interests and respon-
sibilities affecting the coastal zone,
and involvement of interest groups as
well as the general public is essential
to the development and administration
of State coastal management pro-
grams. The coordination requirements
of this subpart are intended to achieve
a proper balancing of diverse interests
in the coastal zone. The policies of sec-
tion 303 of the Act require that there
be a balancing of variety, sometimes
conflicting, interests, including:

(1) The preservation, protection, de-
velopment and, where possible, the res-
toration or enhancement of coastal re-
sources;

(2) The achievement of wise use of
coastal land and water resources with
full consideration for ecological, cul-
tural, historic, and aesthetic values
and needs for compatible economic de-
velopment;

(3) The involvement of the public, of
Federal, state and local governments
and of regional agencies in the develop-
ment and implementation of coastal
management programs;

(4) The management of coastal devel-
opment to improve, safeguard, and re-
store coastal water quality; and

(5) The study and development of
plans for addressing the adverse effects
of coastal hazards, including erosion,
flooding, land subsidence and sea level
rise.

(b) In order to be meaningful, coordi-
nation with and participation by var-
ious units and levels of government in-
cluding regional commissions, interest
groups, and the general public should
begin early in the process of program
development and should continue
throughout on a timely basis to assure
that such efforts will result in sub-
stantive inputs into a State’s manage-
ment program. State efforts should be
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devoted not only to obtaining informa-
tion necessary for developing the man-
agement program but also to obtaining
reactions and recommendations re-
garding the content of the manage-
ment program and to responding to
concerns by interested parties. The re-
quirements for intergovernmental co-
operation and public participation con-
tinue after program approval.

(c) This subpart deals with require-
ments for coordination with govern-
mental entities, interest groups and
the general public to assure that their
interests are fully expressed and con-
sidered during the program develop-
ment process and that procedures are
created to insure continued consider-
ation of their views during program
implementation. In addition, this sub-
part deals with mediation procedures
for serious disagreements between
States and Federal agencies that occur
during program development and im-
plementation. This subpart addresses
the requirements of the following sub-
sections of the Act: 306(d)(1)—Oppor-
tunity for Full Participation;
306(d)(3)(A)—Plan Coordination;
306(d)(3)(B)—Continued State-Local
Consultation; 306(d)(4—Public Hear-
ings; 306(d)(8)—Consideration of the Na-
tional Interest in Facilities; 307(b)—
Federal Consultation; and 307(h)—Me-
diation.

§923.51 Federal-State consultation.

(a) The management program must
be developed and adopted with the op-
portunity of full participation by rel-
evant Federal agencies and with ade-
quate consideration of the views of
Federal agencies principally affected
by such program.

(b) By providing relevant Federal
agencies with the opportunity for full
participation during program develop-
ment and for adequately considering
the views of such agencies, States can
effectuate the Federal consistency pro-
visions of subsections 307 (¢) and (d) of
the Act once their programs are ap-
proved. (See 15 CFR part 930 for a full
discussion of the Federal consistency
provisions of the Act.)

(c) In addition to the consideration of
relevant Federal agency views required
during program development, Federal
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agencies have the opportunity to pro-
vide further comment during the pro-
gram review and approval process. (See
subpart G for details on this process.)
Moreover, in the event of a serious dis-
agreement between a relevant Federal
agency and designated State agency
during program development or during
program implementation, the medi-
ation provisions of subsection 307(h) of
the Act are available. (See §923.54 for
details on mediation.)

(d) In order to provide an opportunity
for participation by relevant Federal
agencies and give adequate consider-
ation to their views, each state must:

(1) Contact each relevant Federal
Agency listed in §923.2(d) and such
other Federal agencies as may be rel-
evant, owing to a State’s particular
circumstances, early in the develop-
ment of its management program. The
purpose of such contact is to develop
mutual arrangements or under-
standings regarding that agency’s par-
ticipation during program develop-
ment;

(2) Provide for Federal agency input
on a timely basis as the program is de-
veloped. Such input shall be related
both to information required to de-
velop the management program and to
evaluation of and recommendations
concerning various elements of the
management program;

(3) Solicit statements from the head
of Federal agencies identified in Table
1 of §923.52(c)(1) as to their interpreta-
tion of the national interest in the
planning for and siting of facilities
which are more than local in nature;

(4) Summarize the nature, frequency,
and timing of contacts with relevant
Federal agencies;

(5) Evaluate Federal comments re-
ceived during the program develop-
ment process and, where appropriate in
the opinion of the State, accommodate
the substance of pertinent comments
in the management program. States
must consider and evaluate relevant
Federal agency views or comments
about the following:

(i) Management of coastal resources
for preservation, conservation, devel-
opment, enhancement or restoration
purposes;

(ii) Statements of the national inter-
est in the planning for or siting of fa-
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cilities which are more than local in
nature;

(iii) Uses which are subject to the
management program;

(iv) Areas which are of particular
concern to the management program;

(v) Boundary determinations;

(vi) Shorefront access and protecting
planning, energy facility planning and
erosion planning processes; and

(vii) Federally developed or assisted
plans that must be coordinated with
the management program pursuant to
subsection 306(d)(3) of the Act.

(6) Indicate the nature of major com-
ments by Federal agencies provided
during program development (either by
including copies of comments or by
summarizing comments) and discuss
any major differences or conflicts be-
tween the management program and
Federal views that have not been re-
solved at the time of program submis-
sion.

§923.52 Consideration of the national
interest in facilities.

(a) The management program must
provide for adequate consideration of
the national interest involved in plan-
ning for, and managing the coastal
zone, including the siting of facilities
such as energy facilities which are of
greater than local significance. In the
case of energy facilities, the State
must have considered any applicable
national or interstate energy plan or
program.

(b) The primary purpose of this re-
quirement is to assure adequate consid-
eration by States of the national inter-
est involved in the planning for and
siting of facilities (which are necessary
to meet other than local requirements)
during:

(1) The development of the State’s
management program,

(2) The review and approval of the
program by the Assistant Adminis-
trator, and

(3) The implementation of the pro-
gram as such facilities are proposed.

(¢) In order to fulfill this require-
ment, States must:

(1) Describe the national interest in
the planning for and siting of facilities
considered during program develop-
ment.
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(2) Indicate the sources relied upon
for a description of the national inter-
est in the planning for and siting of the
facilities.

(3) Indicate how and where the con-
sideration of the national interest is
reflected in the substance of the man-
agement program. In the case of energy
facilities in which there is a national
interest, the program must indicate
the consideration given any national or
interstate energy plans or programs
which are applicable to or affect a
state’s coastal zone.

(4) Describe the process for continued
consideration of the national interest
in the planning for and siting of facili-
ties during program implementation,
including a clear and detailed descrip-
tion of the administrative procedures
and decisions points where such inter-
est will be considered.

§923.53 Federal
dures.

consistency proce-

(a) A State must include in its man-
agement program submission, as part
of the body of the submission an appen-
dix or an attachment, the procedures it
will use to implement the Federal con-
sistency requirements of subsections
307 (c¢) and (d) of the Act. At a min-
imum, the following must be included:

(1) An indication of whether the state
agency designated pursuant to sub-
section 306(d)(6) of the Act or a single
other agency will handle consistency
review (see 15 CFR 930.18);

(2) A list of Federal license and per-
mit activities that will be subject to
review (see 15 CFR 930.53);

(3) For States anticipating coastal
zone effects from Outer Continental
Shelf (OCS) activities, the license and
permit list also must include OCS
plans which describe in detail Federal
license and permit activities (see 15
CFR 930.74); and

(4) The public notice procedures to be
used for certifications submitted for
Federal License and permit activities
and, where appropriate, for OCS plans
(see 15 CFR 930.61 through 930.62 and
930.78).

(b) Beyond the minimum require-
ments contained in paragraph (a) of
this section, States have the option of
including:
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(1) A list of Federal activities, in-
cluding development projects, which in
the opinion of the State agency are
likely to significantly affect the coast-
al zone and thereby will require a Fed-
eral agency consistency determination
(see 15 CFR 930.35); and

(2) A description of the types of infor-
mation and data necessary to assess
the consistency of Federal license and
permit activities and, where appro-
priate, those described in detail in OCS
plans (see 15 CFR 930.56 and 930.75).

§923.54 Mediation.

(a) Section 307(h) of the Act provides
for mediation of serious disagreement
between any Federal agency and a
coastal state in the development and
implementation of a management pro-
gram. In certain cases, mediation by
the Secretary, with the assistance of
the Executive Office of the President,
may be an appropriate forum for con-
flict resolution.

(b) State-Federal differences should
be addressed initially by the parties in-
volved. Whenever a serious disagree-
ment cannot be resolved between the
parties concerned, either party may re-
quest the informal assistance of the
Assistant Administrator in resolving
the disagreement. This request shall be
in writing, stating the points of dis-
agreement and the reason therefore. A
copy of the request shall be sent to the
other party to the disagreement.

(c) If a serious disagreement persists,
the Secretary or other head of a rel-
evant Federal agency, or the Governor
or the head of the state agency des-
ignated by the Governor as administra-
tively responsible for program develop-
ment (if a state still is receiving sec-
tion 305 program development grants)
or for program implementation (if a
state is receiving section 306 program
implementation grants) may notify the
Secretary in writing of the existence of
a serious disagreement, and may re-
quest that the Secretary seek to medi-
ate the serious disagreement. A copy of
the written request must be sent to the
agency with which the requesting
agency disagrees and to the Assistant
Administrator.

(d) Secretarial mediation efforts
shall last only so long as the parties
agree to participate. The Secretary
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shall confer with the Executive Office
of the President, as necessary, during
the mediation process.

(e) Mediation shall terminate:

(1) At any time the parties agree to a
resolution of the serious disagreement,

(2) If one of the parties withdraws
from mediation,

(3) In the event the parties fail to
reach a resolution of the serious dis-
agreement within 15 days following
Secretarial mediation efforts, and the
parties do not agree to extend medi-
ation beyond that period, or

(4) For other good cause.

(f) The availability of the mediation
services provided in this section is not
intended expressly or implicitly to
limit the parties’ use of alternate fo-
rums to resolve disputes. Specifically,
judicial review where otherwise avail-
able by law may be sought by any
party to a serious disagreement with-
out first having exhausted the medi-
ation process provided herein.

§923.55 Full participation by State
and local governments, interested
parties, and the general public.

The management program must be
developed and adopted with the oppor-
tunity of full participation by state
agencies, local governments, regional
commissions and organizations, port
authorities, and other interested public
and private parties. To meet this re-
quirement, a State must:

(a) Develop and make available gen-
eral information regarding the pro-
gram design, its content and its status
throughout program development;

(b) Provide a listing, as comprehen-
sive as possible, of all governmental
agencies, regional organizations, port
authorities and public and private or-
ganizations likely to be affected by or
to have a direct interest in the develop-
ment and implementation of the man-
agement program;

(c) Indicate the nature of major com-
ments received from interested or af-
fected parties, identified in paragraph
(b)(2) of this section, and the nature of
the State’s response to these com-
ments; and

(d) Hold public meetings, workshops,
etc., during the course of program de-
velopment at accessible locations and

§923.56

convenient times, with reasonable no-
tice and availability of materials.

§923.56 Plan coordination.

(a) The management program must
be coordinated with local, areawide,
and interstate plans applicable to areas
within the coastal zone—

(1) Existing on January 1 of the year
in which the state’s management pro-
gram is submitted to the Secretary;
and

(2) Which have been developed by a
local government, an areawide agency,
a regional agency, or an interstate
agency.

(b) A State must insure that the con-
tents of its management program has
been coordinated with local, areawide
and interstate plans applicable to areas
within the coastal zone existing on
January 1 of the year in which the
State’s management program is sub-
mitted to the Assistant Administrator
for approval. To document this coordi-

nation, the management program
must:
(1) Identify local governments,

areawide agencies and regional or
interstate agencies which have plans
affecting the coastal zone in effect on
January 1 of the year in which the
management program is submitted;

(2) List or provide a summary of con-
tacts with these entities for the pur-
pose of coordinating the management
program with plans adopted by a gov-
ernmental entity as of January 1 of the
year in which the management pro-
gram is submitted. At a minimum, the
following plans, affecting a State
coastal zone, shall be reviewed: Land
use plans prepared pursuant to section
701 of the Housing and Urban Develop-
ment Act of 1968, as amended; State
and areawide waste treatment facility
or management plans prepared pursu-
ant to sections 201 and 208 of the Clean
Water Act, as amended; plans and des-
ignations made pursuant to the Na-
tional Flood Insurance Act of 1968, as
amended, and the Flood Disaster Pro-
tection Act of 1973, as amended; hazard
mitigation plans prepared pursuant to
section 409 of the Robert T. Stafford
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Disaster Relief and Emergency Assist-
ance Act; any applicable interstate en-
ergy plans or programs developed pur-
suant to section 309 of the Act; re-
gional and interstate highway plans;
plans developed by Regional Action
Planning Commission; and fishery
management plans developed pursuant
to the Fisheries Conservation and Man-
agement Act.

(3) Identify conflicts with those plans
of a regulatory nature that are unre-
solved at the time of program submis-
sion and the means that can be used to
resolve these conflicts.

§923.57 Continuing consultation.

(a) As required by subsection
306(d)(3)(B) of the Act, a State must es-
tablish an effective mechanism for con-
tinuing consultation and coordination
between the management agency des-
ignated pursuant to paragraph (6) of
section 306(d) of the Act and with local
governments, interstate agencies, re-
gional agencies, and areawide agencies
within the coastal zone to assure the
full participation of those local govern-
ments and agencies in carrying out the
purposes of this Act.

(b) The management program must
establish a procedure whereby local
governments with zoning authority are
notified of State management program
decisions which would conflict with
any local zoning ordinance decision.

(1) “Management program decision”
refers to any major, discretionary pol-
icy decisions on the part of a manage-
ment agency, such as the determina-
tion of permissible land and water uses,
the designation of areas or particular
concern or areas for preservation or
restoration, or the decision to acquire
property for public uses. Regulatory
actions which are taken pursuant to
these major decisions are not subject
to the State-local consultation mecha-
nisms. A State management program
decision is in conflict with a local zon-
ing ordinance if the decision is con-
tradictory to that ordinance. A State
management program decision that
consists of additional but not con-
tradictory requirements is not in con-
flict with a local zoning ordinance, de-
cision or other action;

(2) “Local government’” refers to
these defined in section 304(11) of the
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Act which have some form of zoning
authority.

(3) ““‘Liocal zoning ordinance, decision
or other action” refers to any local
government land or water use action
which regulates or restricts the con-
struction, alteration of use of land,
water or structures thereon or there-
under. These actions include zoning or-
dinances, master plans and official
maps. A local government has the right
to comment on a State management
program decision when such decision
conflicts with the above specified ac-
tions;

(4) Notification must be in writing
and must inform the local government
of its right to submit comments to the
State management agency in the event
the proposed State management pro-
gram decision conflicts with a local
zoning ordinance, decision or other ac-
tion. The effect of providing such no-
tice is to stay State action to imple-
ment its management decision for at
least a 30-day period unless the local
government waives its right to com-
ment.

(5) “Waiver” of the right of local gov-
ernment to comment (thereby permit-
ting a State agency to proceed imme-
diately with implementation of the
management program decision) shall
result:

(i) Following State agency receipt of
a written statement from a local gov-
ernment indicating that it either:

(A) Waives its right to comment; or

(B) Concurs with the management
program decision; or

(C) Intends to take action which con-
flicts or interferes with the manage-
ment program decision; or

(ii) Following a public statement by
a local government to the same effect
as paragraph (b)(5)(i) of this section; or

(iii) Following an action by a local
government that conflicts or interferes
with the management program deci-
sion.

(6) The management program shall
include procedures to be followed by a
management agency in considering a
local government’s comments. These
procedures shall include, at a min-
imum, circumstances under which the
agency will exercise its discretion to
hold a public hearing. Where public
hearings will be held, the program

242



Nat’'l Oceanic and Atmospheric Adm., Commerce

must set forth notice and other hearing
procedures that will be followed. Fol-
lowing State agency consideration of
local comments (when a discretionary
public hearing is not held) or following
public hearing, the management agen-
cy shall provide a written response to
the affected local government, affected
local government, within a reasonable
period of time and prior to implemen-
tation of the management program de-
cision, on the results of the agency’s
consideration of public comments.

§923.58 Public hearings.

The management program must be
developed and adopted after the hold-
ing of public hearings. A State must:

(a) Hold a minimum of two public
hearings during the course of program
development, at least one of which will
be on the total scope of the coastal
management program. Hearings on the
total management program do not
have to be held on the actual document
submitted to the Assistant Adminis-
trator for section 306 approval. How-
ever, such hearing(s) must cover the
substance and content of the proposed
management program in such a man-
ner that the general public, and par-
ticularly affected parties, have a rea-
sonable opportunity to understand the
impacts of the management program.
If the hearing(s) are not on the man-
agement document per se, all requests
for such document must be honored
and comments on the document re-
ceived prior to submission of the docu-
ment to the Assistant Administrator
must be considered;

(b) Provide a minimum of 30 days
public notice of hearing dates and loca-
tions;

(c) Make available for public review,
at the time of public notice, all agency
materials pertinent to the hearings;
and

(d) Include a transcript or summary
of the public hearing(s) with the
State’s program document or submit
same within thirty (30) days following
submittal of the program to the Assist-
ant Administrator. At the same time
this transcript or summary is sub-
mitted to the Assistant Administrator,
it must be made available, upon re-
quest, to the public.

§923.60

Subpart G—Review/Approval
Procedures

SOURCE: 61 FR 33815, June 28, 1996, unless
otherwise noted.

§923.60 Review/approval procedures.

(a) All state management program
submissions must contain an environ-
mental assessment at the time of sub-
mission of the management program to
OCRM for threshold review. In accord-
ance with regulations implementing
the National Environmental Policy Act
of 1969, as amended, OCRM will assist
the State by outlining the types of in-
formation required. (See 40 CFR §1506.5
(a) and (b).)

(b) Upon submission by a State of its
draft management program, OCRM will
determine if it adequately meets the
requirements of the Act and this part.
Assuming positive findings are made
and major revisions to the State’s draft
management program are not required,
OCRM will prepare draft and final envi-
ronmental impact statements, in ac-
cordance with National Environmental
Policy Act requirements. Because the
review process involves preparation
and dissemination of draft and final en-
vironmental impact statements and
lengthy Federal agency review; states
should anticipate that it will take at
least 7 months between the time a
state first submits a draft management
program to OCRM for threshold review
and the point at which the Assistant
Administrator makes a final decision
on whether to approve the manage-
ment program. Certain factors will
contribute to lengthening or short-
ening this time table; these factors are
discussed in OCRM guidance on the re-
view/approval process. The OCRM guid-
ance also recommends a format for the
program document submitted to the
Assistant Administrator for review and
approval.

Subpart H—Changes to Approved
Management Programs

SOURCE: 84 FR 38131, Aug. 6, 2019, unless
otherwise noted.
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§923.80 General.

(a) This subpart establishes the cri-
teria and procedures by which any pro-
posed change to approved management
programs shall be made. The term
“‘program change’ includes all terms
used in section 306(e) of the Act, in-
cluding amendment, modification or
other program change. Draft program
changes submitted to NOAA for infor-
mal review and comment are not sub-
ject to these requirements. Unless oth-
erwise specified, the term ‘“NOAA” re-
fers to the Office for Coastal Manage-
ment, within NOAA’s National Ocean
Service. (The Office for Coastal Man-
agement was formerly known as the
Office of Ocean and Coastal Resource
Management and the Coastal Services
Center.)

(b) Pursuant to section 306(e) of the
Act, a coastal state may not imple-
ment any change to a management
program as part of its management
program unless the state submits, and
NOAA approves, the change for incor-
poration into the state’s federally-ap-
proved management program. A state
shall not use a state or local govern-
ment policy or requirement as an ‘‘en-
forceable policy”” wunder 16 U.S.C.
1453(6a) and §930.11(h) of this sub-
chapter for purposes of Federal consist-
ency under 16 U.S.C. 1456 and part 930
of this subchapter, unless NOAA has
approved the incorporation of, and sub-
sequent changes to, the state or local
policy into the state’s management
program under this subpart. State or
local government law not approved by
NOAA as part of a state’s management
program remain legal requirements for
state and local government purposes,
but not for CZMA Federal consistency
purposes.

(c) For purposes of this subpart, pro-
gram changes include changes to en-
forceable policies as well as changes to
one or more of the following manage-
ment program areas under part 923:
Uses Subject to Management (Subpart
B); Special Management Areas (Sub-
part C); Boundaries (Subpart D); Au-
thorities and Organization (Subpart E);
and Coordination, Public Involvement
and National Interest (Subpart F).

(d) The phrase ‘‘enforceable policies”
used in this subpart is described in 16
U.S.C. 1453(6a) and §930.11(h) of this
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subchapter. Enforceable policies are
the only policies states can use to de-
termine whether a Federal action is
consistent with its management pro-
gram under section 307, the Federal
Consistency provision, of the Act (16
U.S.C. 1456 and part 930 of this sub-
chapter).

(e) Pursuant to section 306(e)(1) of
the Act and §923.135, NOAA may sus-
pend all or part of any grant or cooper-
ative agreement made under section
306 of the Act if the state has failed to
submit a program change identified as
a necessary action under section 312 of
the Act and part 923, subpart L (Review
of Performance) and pursuant to the
requirements for NOAA to notify the
Governor of a state under the enforce-
ment provisions of §923.135.

§923.81 Program change procedures,
deadlines, public notice and com-
ment, and application of approved
changes.

(a) Pursuant to section 306(d)(6) of
the Act and §930.11(o) of this sub-
chapter, all program changes shall be
submitted to NOAA by: The Governor
of a coastal state with an approved
management program; the head of the
single state agency designated under
the management program to be the
lead state agency for administering the
CZMA; or the head of an office within
the designated single state agency if
the state has authorized that person to
submit program changes. Program
changes may be submitted to NOAA on
a cyclical basis (e.g., quarterly, twice a
yvear, annually) or as the changes
occur.

(1) One (1) copy shall be submitted
electronically using the Program
Change Form on NOAA’s Program
Change website, htip://coast.noaa.gov/
cemprogramchange.

(i) If a state is not able to electroni-
cally send all or part of a program
change to NOAA through NOAA’s Pro-
gram Change website, the state and
NOAA shall agree to an alternative
method (e.g., email, electronic CD, or a
state website). In such instances,
NOAA will, to the extent practicable,
post the program change to NOAA’s
Program Change website.

(ii) [Reserved]
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(2) All deadlines and timeframes
under this subpart shall start on the
first full business day after the day
NOAA receives a program change (Day
1). For example, if a submission is re-
ceived on a Thursday, day one of
NOAA’s review period would be Friday;
if the day of receipt is Friday and Mon-
day is a Federal holiday, Day 1 would
be Tuesday. All days, starting with
Day 1, are included in the calculation
of total time for a deadline, including
weekends and Federal holidays, except
for the last day (e.g., Day 30 or Day
120). The day that NOAA’s decision is
due shall also end on a full business
day. For example, if Day 30 is a Satur-
day, then NOAA’s decision will be due
the next Monday, or if Monday is a
Federal holiday, on Tuesday. A state
may request that NOAA’s review pe-
riod begin on a specified date following
receipt by NOAA.

(b) Within 5 days of receipt of a pro-
gram change submission, NOAA shall
notify the state (via email or letter) of
the date the program change was re-
ceived and NOAA’s expected decision
deadline. NOAA will also notify the
state within 10 days of receipt of a pro-
gram change submission if NOAA de-
termines the submission is incomplete.
If NOAA determines a submission is in-
complete, NOAA shall inform the state
that the program change review
timeline shall not start until the miss-
ing information is submitted. During
NOAA’s review of a program change re-
quest, NOAA may request additional
information that NOAA needs to make
its decision.

(c) NOAA’s program change review
period shall start on Day 1 pursuant to
paragraph (a)(2) of this section, unless
NOAA determines the submission is in-
complete pursuant to paragraph (b) of
this section. NOAA shall respond to the
state (via email or letter) within 30 cal-
endar days after the date NOAA re-
ceives a program change. NOAA’s ap-
proval is presumed if NOAA does not
respond or extend its review period
within the 30-day period. NOAA may
extend its review period up to 120 days
after receipt of a program change re-
quest, if NOAA so notifies the state
during the 30-day period. NOAA can ex-
tend beyond 120 days only as necessary
to meet the requirements of the Na-

§923.81

tional Environmental Policy Act
(NEPA) (42 U.S.C. 4321 et seq.). NOAA
shall inform the state via email or let-
ter whether NOAA approves, approves
in part, approves with qualifications or
denies the incorporation of the pro-
gram change into the state’s manage-
ment program.

(d) States shall, to the extent prac-
ticable, consult with NOAA prior to
state adoption of new or revised state
laws, policies, regulations, and other
changes the state intends to submit to
NOAA as a program change. States are
encouraged to submit draft program
changes to NOAA for informal review
and comment prior to submitting a
program change. If consulted, NOAA
shall review draft submissions to iden-
tify issues that would need to be ad-
dressed in the formal submission.

(e)(1) A state shall post a public no-
tice of its program change on the
state’s management program website
in a conspicuous manner, and email or
mail the public notice to local and re-
gional offices of relevant Federal agen-
cies, Federal agency CZMA head-
quarter contacts identified on NOAA’s
Federal consistency website, affected
local governments and state agencies,
and to individuals requesting direct no-
tice. To meet the requirement for di-
rect public notice (via email or mail),
states are encouraged to maintain a
coastal management listserv or mail-
ing list. In addition to posting the pub-
lic notice on the state’s website and
notifying the parties described above,
states may, but are not required to,
publish the notice in any state bulletin
or newspaper. The timing of the state’s
public notice. States will draft a public
notice of a submission, which shall be
included as part of the contents of the
program change submission form.
When NOAA posts the program change
submission on its Program Change
website, NOAA will notify the state
management program via email. The
state will then post its public notice on
the state web page providing a link to
the submission on NOAA’s Program
Change website. The state shall send
the public notice and link to the state
and local agencies, Federal agency con-
tacts, and others who have requested
the state’s public notice. Day 1 for
NOAA review purposes will be the first
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business day after the state submits to
NOAA the program change request.
However, the 21-day comment period
shall not start until the state posts its
public notice on the state web page. If
a state fails to post its public notice,
then NOAA may either determine the
program change submission is not com-
plete and the review period has not
started or deny the program change re-
quest.

(2) A state’s public notice shall:

(i) Describe the changes to the man-
agement program;

(ii) If applicable, identify any new,
modified or deleted enforceable policies
of the management program;

(iii) Indicate that any comments on
the incorporation of the program
change into the state’s management
program shall be submitted to NOAA
through NOAA’s Program Change
website within 21 calendar days of the
date of the state’s public notice; and

(3) NOAA shall post all program
changes on its Program Change website
where any interested party may review
or download materials. NOAA shall
also post on its Program Change
website deadlines, extensions and any
comments received. For each program
change posted on NOAA’s website,
NOAA shall notify the Federal agency
CZMA headquarter contacts (identified
on NOAA’s Federal consistency
website) via email. In addition, any
party may request through the Pro-
gram Change website that NOAA no-
tify them via email when program
changes are submitted by one or more
state(s). NOAA’s email shall also state
that any party may, through NOAA’s
Program Change website, submit com-
ments to NOAA on a state’s request to
incorporate a program change into the
state’s management program within 21
calendar days from the date of the
state’s public notice. NOAA shall only
consider public and Federal agency
comments for program change requests
that are pending for a NOAA decision;
no comments shall be accepted or con-
sidered for program changes once
NOAA issues its decision. If a state,
during or after the public comment pe-
riod, submits directly to NOAA a re-
sponse to a comment before NOAA
issues a decision, NOAA shall consider
the state’s response and post the
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state’s response on the
Change website.

(4) NOAA may, at its discretion, ex-
tend the public comment period or hold
a public hearing. NOAA shall only con-
sider holding a public hearing for a pro-
gram change that would substantially
change a management program and/or
be controversial.

(5) NOAA shall post its program
change decisions on its CZMA Program
Change website and shall notify, by
email, Federal agency CZMA head-
quarter contacts and individuals re-
questing such notice. A state shall post
NOAA’s decision regarding a state’s
program change on the state agency’s
website.

(f) Application of approved program
changes for Federal consistency pur-
poses under section 307 of the Act (16
U.S.C. 1456) and part 930 of this sub-
chapter. The effective date for the ap-
proved changes will be the date on
NOAA’s approval letter. NOAA will
post its program change decision let-
ters on its Program Change website.
Changes to a state’s management pro-
gram and enforceable policies shall
apply for Federal consistency purposes
to Federal actions proposed on or after
the date NOAA approves the changes.
Approved program changes shall not
apply retroactively to state Federal
consistency reviews under 15 CFR part
930 initiated prior to the date NOAA
approved the changes, except as al-
lowed by part 930 (e.g., a Federal action
was finalized or authorized and there is
a substantial change, amendment or
renewal proposed for the Federal ac-
tion on or after the date of NOAA’s ap-
proval of a program change, pursuant
to the applicable subpart of part 930).

§923.82 Program change submissions.

(a) As required by CZMA section
306(e)(3)(A), coastal states may not im-
plement a change as part of its ap-
proved management program unless
the change is approved by NOAA. In ac-
cordance with §§923.81 and 923.83, states
shall submit program changes to NOAA
for approval using the Program Change
Form on NOAA’s Program Change
website.

(b) All state program changes shall
identify the program approval area(s)
that apply to the program change. The

Program
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five program approval areas are: Uses
Subject to Management (subpart B of
this part); Special Management Areas
(subpart C of this part); Boundaries
(subpart D of this part); Authorities
and Organization (subpart E of this
part); and Coordination, Public In-
volvement and National Interest (sub-
part F of this part).

(c) Program changes that are edi-
torial, non-substantive, or minor in
scope. The types of program changes in
paragraphs (c)(1) through (4) of this
section shall be approved by NOAA and
need less review as long as they satisfy
the decision criteria in §923.84 and do
not raise issues under any Federal
laws, as described in §923.85:

(1) Editorial or non-substantive
changes (e.g., citation changes, minor
technical changes, or changes to state
agency name) to state laws, regula-
tions, enforceable policies, local gov-
ernment coastal management pro-
grams, special area management plans,
and other authorities;

(2) Changes that do not change a
state’s coastal zone boundary or geo-
graphic location description(s), and are
not otherwise used by the state for
Federal consistency review;

(3) Changes to the organization of a
state’s management program if the
management program’s structure and
responsibilities will remain intact; and

(4) Changes to enforceable policies
previously approved by NOAA that
make minor substantive revisions con-
sistent with the scope and application
of the previously approved enforceable
policy. If the proposed changes are not
consistent with the scope and applica-
tion of the previously approved en-
forceable policy, then NOAA shall more
closely review the changes under para-
graph (d) of this section to ensure they
satisfy the decision criteria.

(d) Any program change that is not
described in paragraph (c) of this sec-
tion shall be reviewed by NOAA to en-
sure the state’s management program
will remain approvable if the proposed
program change is approved. These
changes include:

(1) Changes to the five program ap-
proval areas, including: Uses Subject to
Management (subpart B of this part);
Special Management Areas (subpart C
of this part); Boundaries (subpart D of

§923.83

this part); Authorities and Organiza-
tion (subpart E of this part); and Co-
ordination, Public Involvement and
National Interest (subpart F of this
part);

(2) Changes to enforceable policies,
including modifications, additions and
deletions;

(3) Changes to provisions that are not
enforceable policies, but which a state
may use to evaluate the scope or appli-
cability of an enforceable policy (e.g.,
definitions, advisory statements);

(4) Changes to local government
coastal management programs or plans
if those local programs or plans con-
tain enforceable policies that the state
uses for Federal consistency review.
States are not required to submit pro-
gram changes for local government
coastal management programs or plans
that do not contain enforceable poli-
cies for Federal consistency review;

(6) Changes or additions to the
state’s Federal consistency list or geo-
graphic location descriptions (part 930
of this subchapter); and

(6) Changes or additions to Necessary
Data and Information (§930.58 of this
subchapter).

(e) Changes to state Clean Air Act
(CAA) and Clean Water Act (CWA) Pol-
lution Control Requirements. Pursuant
to section 307(f) of the Act, require-
ments established by the CWA (33
U.S.C. 1251-1387) and the CAA (42 U.S.C.
7401-7671), or established by the Federal
Government or by any state or local
government pursuant to the CWA and
CAA shall be incorporated in state
management programs and shall be the
water pollution control and air pollu-
tion control requirements applicable to
such management program. Therefore,
states are not required to submit as
program changes any changes to state
CAA and CWA provisions.

§923.83 Program change materials.

(a) All program changes submitted to
NOAA shall be submitted in accordance
with §923.81. States shall use the Pro-
gram Change website Form and Table
to provide the following.

(1) A brief general overview descrip-
tion of the proposed program change(s)
and a current version of the docu-
ment(s) containing the program change
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(e.g., text of the revised statute, regu-
lation, policy, map). The general over-
view description shall identify the law,
regulation, policy, or other type of pro-
gram provision contained in the pro-
gram change submission.

(2) A brief summary of the changes of
each authority or policy identified in
paragraph (a)(1) of this section, and
how the management program as
changed is different than the pre-
viously approved management pro-
gram.

(3) Indicate which of one or more of
the five management program approval
areas under this part apply to the pro-
gram change:

(1) Uses Subject to Management (sub-
part B);

(ii) Special Management Areas (sub-
part C);

(iii) Boundaries (subpart D);

(iv) Authorities and Organization
(subpart E); or

(v) Coordination, Public Involvement
and National Interest (subpart F).

(4) States shall use the Program
Change Table provided by NOAA
through the Program Change website
to provide:

(i) The State legal citation for the
policy (state code, public law number,
state regulation, other official state
format);

(ii) The title of the policy, section, or
other descriptor;

(iii) Whether the change or policy is
new, revised, or deleted;

(iv) The date the change was effec-
tive in the state;

(v) Identification of each enforceable
policy submitted as part of the pro-
gram change; and

(vi) The state enforceable mechanism
citation that makes the policy enforce-
able under state law. The phrase ‘‘en-
forceable mechanism’ means a state
authority that makes an enforceable
policy legally binding under state law,
as described in this subpart and
§930.11(h) of this subchapter. Examples
of an enforceable mechanism include
state statutes, regulations, permitting
programs, local government ordinances
or court decisions. If an enforceable
mechanism is changed so that an en-
forceable policy is no longer legally
binding under state law, then the en-
forceable policy shall be submitted as a
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program change with a new underlying
state enforceable mechanism; other-
wise the policy is no longer enforceable
for purposes of state CZMA Federal
consistency reviews under part 930 of
this subchapter.

(6) Changes or additions to the
state’s Federal consistency list or geo-
graphic location descriptions.

(i) For each new or revised listed
Federal action, states shall describe
the:

(A) Type of Federal action;

(B) Specific Federal statutory au-
thority;

(C) Responsible Federal agency; and

(D) Reasonably foreseeable effects to
the uses and resources of the state’s
coastal zone (§923.84(d)).

(ii) For each new or revised geo-
graphic location description, states
shall describe the:

(A) Geographic location description,
using specific geographic boundaries;

(B) Listed Federal actions to be in-
cluded within a geographic location de-
scription; and

(C) Reasonably foreseeable effects to
the uses and resources of the state’s
coastal zone (§923.84(d)).

(6) States shall describe any changes
or additions to Necessary Data and In-
formation approved by NOAA in ac-
cordance with §930.58 of this sub-
chapter and explain why such informa-
tion is necessary in order for the state
to commence its Federal consistency
review period.

(7) The state shall indicate that the
program change meets each of NOAA’s
decision criteria in §923.84.

(8) The state shall describe whether
and how the program change will im-
pact the following:

(i) Resources or interests of any fed-
erally-recognized Indian Tribe.

(ii) Threatened or endangered species
listed under the Federal Endangered
Species Act (ESA);

(iii) Historic properties designated
under the National Historic Preserva-
tion Act (NHPA);

(iv) HEssential fish habitat designated
under the Magnuson Stevens Fishery
Conservation and Management Act
(MSFCMA); and

(v) Marine mammals managed under
the Marine Mammal Protection Act
(MMPA).
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(9) The state shall identify the state’s
website where the public notices for
the notification and submission re-
quests are, or will be, located and
where, if applicable, state documents
related to the request may be viewed.

(10) The state shall submit to NOAA
any substantive correspondence be-
tween the state and Federal agencies
(not including NOAA’s Office for Coast-
al Management) concerning the devel-
opment of the changes that are the
subject of the program change request.

(11) The state shall indicate if the
program change was developed as a
necessary action pursuant to section
312 of the Act (16 U.S.C. 1458—Review of
performance) and, if so, shall briefly
describe the necessary action.

(b) [Reserved]

§923.84 Program change decision cri-
teria.

(a) NOAA shall review all program
changes on a case-by-case basis. NOAA
shall determine whether a management
program, if changed, would continue to
satisfy the applicable program ap-
proval criteria of CZMA section 306(d)
and subparts B through F of this part
and the requirements of this subpart
(subpart H).

(b) Enforceable policies. In order for
NOAA to approve the incorporation of
a new or revised enforceable policy
into a state’s management program,
the policy shall:

(1) Be legally binding under state
law;

(2) Contain standards of sufficient
specificity to guide public and private
uses. A policy is not enforceable if it
merely directs a state agency to de-
velop regulations or standards.

(i) Definitions and information re-
quirements are essential elements of
determining compliance with regu-
latory and permit standards. As such, a
state law or regulation that contains
numerous standards, definitions, and
information requirements may be con-
sidered enforceable in its entirety after
consultation with NOAA. If NOAA de-
termines that a law or regulation may
be considered enforceable in its en-
tirety, a state shall still need to apply
only the substantive standards within
the statute or regulation as enforce-
able policies for CZMA Federal consist-

§923.84

ency reviews. Procedural requirements
are not considered to be enforceable
policies for CZMA review purposes.

(ii) [Reserved]

(3) Apply only to areas and/or enti-
ties under state jurisdiction;

(4) Not refer to or otherwise purport
to apply to Federal agencies, Federal
lands or Federal waters. The Act does
not authorize states to establish regu-
latory standards for Federal agencies
or for Federal lands or waters. A state
policy that would regulate or otherwise
establish standards for Federal agen-
cies or Federal lands or waters shall
not meet the Act’s definition of ‘‘en-
forceable policy’ (i.e., legally binding
under state law) under 16 TU.S.C.
1453(6a). States apply their NOAA-ap-
proved enforceable policies to Federal
actions, regardless of location, through
CZMA Federal consistency reviews
under 16 U.S.C. 1456 and part 930 of this
subchapter;

(5) Not be preempted by Federal law.
If a state policy is preempted by Fed-
eral law, the policy is not legally bind-
ing under state law and shall not be an
enforceable policy under 16 U.S.C.
1453(6a). Policies previously approved
by NOAA as enforceable policies shall
no longer be enforceable if Federal law
enacted after NOAA’s approval pre-
empts the state policy;

(6) Not incorporate by reference
other state or local requirements that
are not identified, described and evalu-
ated as part of the program change re-
quest. Any state or local requirements
incorporated by reference shall not be
applicable for Federal consistency re-
view purposes unless separately ap-
proved by NOAA as enforceable poli-
cies;

(7) Not discriminate against a par-
ticular type of activity or entity. En-
forceable policies shall be applied to all
relevant public and private entities
that would have similar coastal effects.
Enforceable policies may be specific to
a particular type of activity or entity
if NOAA agrees that a state has dem-
onstrated that the activity or entity
present unique circumstances; and

(8) Not adversely affect the national
interest in the CZMA objectives de-
scribed in 16 U.S.C. 1451 and 1452.

(c) If enforceable policies previously
approved by NOAA become obsolete or
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unenforceable through application of
subsequently enacted state or Federal
law, such policies will no longer be en-
forceable for purposes of CZMA Federal
consistency review. For example, a
state law change may repeal a previous
policy or may change the policy in a
manner that changes the scope and ap-
plication of the policy. In such cases,
the previously approved enforceable
policy is no longer applicable under
state law and the new or substantially
revised policy is not applicable for Fed-
eral consistency purposes until that
policy has been submitted by the state
as a program change and approved by
NOAA. A previously approved enforce-
able policy will no longer be legally en-
forceable under state law if subsequent
Federal law preempts the state policy.

(d) Changes to a management pro-
gram’s Federal consistency list or a
new or revised geographic location de-
scription under part 930 of this sub-
chapter, subparts C, D, E, F or I. For
changes to a management program’s
list of Federal actions or a new or re-
vised geographic location description,
the state’s effects analysis shall be
based on information that would allow
NOAA to find that the listed activity,
either within the state’s coastal zone
or within a geographic location de-
scribed outside the state’s coastal zone,
would have reasonably foreseeable ef-
fects on the uses or resources of the
state’s coastal zone. A state’s analysis
asserting impacts to uses or resources
outside of the coastal zone shall not,
by itself, demonstrate a coastal effect;
rather, the state shall describe a causal
connection of how an impact outside
the coastal zone could result in a
coastal effect. A state’s effects analysis
shall not be based on unsupported con-
clusions, speculation or the mere exist-
ence of coastal uses or resources within
a geographic location. A state’s coastal
effects analysis shall, to the extent
practicable, identify:

(1) The affected uses (e.g., commer-
cial and recreational fishing, boating,
tourism, shipping, energy facilities)
and resources (e.g., fish, marine mam-
mals, reptiles, birds, landmarks).

(2) Where and in what densities the
uses and resources are found.

(3) How the state has a specific inter-
est in the resource or use. States
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should be specific in showing the con-
nection to the coastal zone of the state
(e.g., economic values, harvest
amounts, vulnerabilities, seasonal in-
formation relevant to the proposed ac-
tivity).

(4) Where the proposed activity over-
laps with these resources, uses and val-
ues.

(5) Impacts to the resources or uses
from the proposed activity.

(6) A reasonable showing of a causal
connection to the proposed activity, in-
cluding how the impacts from the ac-
tivity results in reasonably foreseeable
effects on the state’s coastal uses or re-
sources.

(7) Why any required mitigation may
be inadequate.

(8) Empirical data and information
that supports the effects analysis and:
Can be shown to be reliable; visualizes
the affected area, resources and uses
with maps; and shows values, trends
and vulnerabilities.

§923.85 Procedural requirements of
other Federal law.

NOAA shall determine on a case-by-
case basis whether each program
change requires NOAA to take addi-
tional actions under any other Federal
requirements.

(a) If a state’s program change will
affect the resources or interests of any
federally-recognized Indian Tribe
(tribe), NOAA shall contact the af-
fected tribe(s) and determine if Govern-
ment-to-Government consultation is
desired under Executive Order 13175
(Nov. 6, 2000).

(b) If, for the purposes of ESA,
NHPA, MSFCMA or MMPA compli-
ance, NOAA determines that a state’s
program change will have effects on
listed threatened or endangered spe-
cies, historic properties, essential fish
habitat or marine mammals, then
NOAA shall determine if consultation
is needed with the applicable Federal
agency under the ESA, NHPA,
MSFCMA and MMPA.

(c) When NOAA determines whether
to consult under other Federal statutes
or tribal executive orders, NOAA’s abil-
ity to require changes to a state’s pro-
posed program change are limited by
the following:
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(1) Once NOAA approves a state’s
management program, NOAA cannot
require a state to change its program.
NOAA can, through periodic evalua-
tions of a state’s management program
under section 312 of the Act, establish
necessary actions if NOAA finds a state
is not adhering to its NOAA-approved
program, but NOAA can only rec-
ommend that a state change its pro-
gram to create a different state stand-
ard or to address emerging issues; and

(2) NOAA can approve or disapprove a
program change request. When NOAA
reviews a program change, NOAA has a
limited ability to require a state to
make changes to state policies. If
NOAA disapproves a program change
request, this does not require a state to
change state law. Therefore, there is no
effect from NOAA’s denial on the im-
plementation of state law at the state
(or local government) level. NOAA’s
denial means the disapproved state pol-
icy is not part of the state’s NOAA-ap-
proved management program and can-
not be used for CZMA Federal consist-
ency purposes. NOAA cannot use a pro-
gram change to require changes to
other parts of a state’s management
program.

Subpart |—Applications for Pro-
gram Development or Imple-
mentation Grants

SOURCE: 61 FR 33816, June 28, 1996, unless
otherwise noted.

§923.90 General.

(a) The primary purpose of develop-
ment grants made pursuant to section
305 of the Act is to assist coastal
States in the development of com-
prehensive coastal management pro-
grams that can be approved by the As-
sistant Administrator. The primary
purpose of implementation grants
made pursuant to section 306 of the Act
is to assist coastal States in imple-
menting coastal management pro-
grams following their approval, includ-
ing especially administrative actions
to implement enforceable program
policies, authorities and other manage-
ment techniques. The purpose of the
guidelines in this subpart is to define
the procedures by which grantees apply
for and administer grants under the

§923.91

Act. These guidelines shall be used and
interpreted in conjunction with appli-
cable Federal laws and policies, De-
partment of Commerce grants manage-
ment regulations, policies and proce-
dures, and any other applicable direc-
tives from the NOAA Grants Manage-
ment Division and OCRM program of-
fices.

(b) Grants awarded to a State must
be expended for the development or ad-
ministration, as appropriate, of a man-
agement program that meets the re-
quirements of the Act, and in accord-
ance with the terms of the award.

(c) All applications for funding under
section 305 or 306 of the Act, including
proposed work programs, funding prior-
ities and allocations are subject to the
discretion of the Assistant Adminis-
trator.

(d) For purposes of this subpart, the
term development grant means a grant
awarded pursuant to subsection 305(a)
of the Act. ‘“Administrative grant’ and
“implementation grant’” are used
interchangeably and mean grants
awarded pursuant to subsection 306(a)
of the Act.

(e) All application and preapplication
forms are to be requested from and sub-
mitted to: National Oceanic and At-
mospheric Administration, Office of
Ocean and Coastal Resource Manage-
ment, Coastal Programs Division, 1305
East-West Highway (N/ORM3), Silver
Spring, MD 20910.

§923.91 State responsibility.

(a) Applications for program grants
are required to be submitted by the
Governor of a participating state or by
the head of the state entity designated
by the Governor pursuant to subsection
306(d)(6) of the Act.

(b) In the case of a section 305 grant,
the application must designate a single
state agency or entity to receive devel-
opment grants and to be responsible for
development of the State’s coastal
management program. The designee
need not be that entity designated by
the Governor pursuant to subsection
306(d)(6) of the Act as a single agency
to receive and administer implementa-
tion grants.

(c) One State application will cover
all program activities for which pro-
gram development or implementation
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funds under this Act and matching
State funds are provided, irrespective
of whether these activities will be car-
ried out by State agencies, areawide or
regional agencies, local governments,
or interstate entities.

(d) The designated state entity shall
be fiscally responsible for all expendi-
tures made under the grant, including
expenditures by subgrantees and con-
tractors.

§923.92 Allocation.

(a) Subsections 303(4), 306(d)(3)(B) and
306(d)(10) of the Act foster intergovern-
mental cooperation in that a state, in
accordance with its coastal zone man-
agement program, may allocate some
of its coastal zone management respon-
sibilities to several agencies, including
local governments, areawide agencies,
regional agencies and interstate agen-
cies. Such allocations provide for con-
tinuing consultation and more effec-
tive participation and cooperation
among state and local governments,
interstate, regional and areawide agen-
cies.

(b) A State may allocate a portion or
portions of its grant to other State
agencies, local governments, areawide
or regional agencies, interstate enti-
ties, or Indian tribes, if the work to re-
sult from such allocation(s) will con-
tribute to the effective development or
implementation of the State’s manage-
ment program.

(1) Local governments. Should a
State desire to allocate a portion of its
grant to a local government, units of
general-purpose local government are
preferred over special-purpose units of
local government. Where a State will
be relying on direct State controls as
provided for in subsection 306(d)(11)(B)
of the Act, pass-throughs to local gov-
ernments for local planning, regulatory
or administrative efforts under a sec-
tion 306 grant cannot be made, unless
they are subject to adequate State
overview and are part of the approved
management program. Where the ap-
proved management program provides
for other specified local activities or
one-time projects, again subject to ade-
quate State overview, then a portion of
administrative grant funds may be al-
located to local governments.
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(2) Indian Tribes. Tribal participation
in coastal management efforts may be
supported and encouraged through a
State’s program. Individual tribes or
groups of tribes may be considered re-
gional agencies and may be allocated a
portion of a State’s grant for the devel-
opment of independent tribal coastal
management programs or the imple-
mentation of specific management
projects provided that:

(i) The State certifies that such trib-
al programs or projects are compatible
with its approved coastal management
policies; and

(ii) On excluded tribal lands, the
State demonstrates that the tribal pro-
gram or project would or could directly
affect the State’s coastal zone.

§923.93 Eligible implementation costs.

(a) Costs claimed must be beneficial
and necessary to the objectives of the
grant project. As used herein the terms
cost and grant project pertain to both
the Federal and the matching share.
Allowability of costs will be deter-
mined in accordance with the provi-
sions of OMB Circular A-87: Cost Prin-
ciples for State, Local and Indian Trib-
al Governments.

(b) Federal funds awarded pursuant
to section 306 of the Act may not be
used for land acquisition purposes and
may not be used for construction pur-
poses. These costs may be eligible,
however, pursuant to section 306A of
the Act.

(¢c) The primary purpose for which
implementation funds, pursuant to sec-
tion 306 of the Act, are to be used is to
assure effective implementation and
administration of the management pro-
gram, including especially administra-
tive actions to implement enforceable
program policies, authorities and other
management techniques. Implementa-
tion activities should focus on achiev-
ing the policies of the Act.

(d) Section 306 funding in support of
any of these purposes may be used to
fund, among other things:

(1) Personnel costs,

(2) Supplies and overhead,

(3) Equipment, and

(4) Feasibility studies and prelimi-
nary engineering reports.

(e) States are encouraged to coordi-
nate administrative funding requests
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with funding possibilities pursuant to
sections 306A, 308, 309, 310 and 315 of the
Act, as well as with funding possibili-
ties pursuant to section 6217 of the
Coastal Zone Act Reauthorization
Amendments of 1990. When in doubt as
to the appropriate section of the Act
under which to request funding, States
should consult with OCRM. States
should consult with OCRM on technical
aspects of consolidating requests into a
single application.

§923.94 Application for program de-
velopment or implementation
grants.

(a) OMB Standard Form 424 (4-92) and
the NOAA Application Kit for Federal
Assistance constitute the formal appli-
cation. An original and two (2) copies
must be submitted 45 days prior to the
desired grant beginning date. The ap-
plication must be accompanied by evi-
dence of compliance with E.O. 12372 re-
quirements including the resolution of
any problems raised by the proposed
project. The administrative require-
ments for grants and subawards, under
this program, to state, local and Indian
tribal governments are set out in 15
CFR part 24. The administrative re-
quirements for other entities are pre-
scribed under OMB Circular A-110: Ad-
ministrative Requirements for Grants
and Agreements with Institutions of
Higher Education, Hospitals and Other
Non-Profit Organizations.

(b) Costs claimed as charges to the
grant project must be beneficial and
necessary to the objectives of the grant
project. As used herein, the terms
“cost” and ‘‘grant project’ pertain to
both the Federal amount awarded and
the non-federal matching share. Allow-
ability of costs will be determined in
accordance with the provisions of OMB
Circular A-87: Cost Principles for
State, Local and Indian Tribal Govern-
ments. Eligible implementation costs
also shall be determined in accordance
with §923.93 of these regulations. Al-
lowability of costs for non-profit orga-
nizations will be determined in accord-
ance with OMB Circular A-122: Cost
Principles for Non-Profit Organiza-
tions. Allowability of costs for institu-
tions of higher education will be deter-
mined in accordance with OMB Cir-

§923.94

cular A-21: Cost Principles for Edu-
cational Institutions.

(c) In the grant application, the ap-
plicant must describe clearly and brief-
ly the activities that will be under-
taken with grant funds in support of
implementation and administration of
the management program. This de-
scription must include:

(1) An identification of those ele-
ments of the approved management
program that are to be supported in
whole or in part by the Federal and the
matching share,

(2) A clear statement of the major
tasks required to implement each ele-
ment,

(3) For each task the application
must:

(i) Specify how it will be accom-
plished and by whom;

(ii) Identify any sub-awardees (other
State agencies, local governments, in-
dividuals, etc.) that will be allocated
responsibility for carrying out all or
portions of the task, and indicate the
estimated cost of the sub-awards for
each allocation; and

(iii) Indicate the estimated total
cost.

(4) The sum of all task costs in para-
graph (c)(3) of this section should equal
the total estimated grant project cost.

(d) For program development grants,
when evaluating whether a State is
making satisfactory progress toward
completion of an approvable manage-
ment program which is necessary to es-
tablish eligibility for subsequent
grants, the Assistant Administrator
will consider:

(1) The progress made toward meet-
ing management program goals and ob-
jectives;

(2) The progress demonstrated in
completing the past year’s work pro-
gram;

(3) The cumulative progress toward
meeting the requirements for prelimi-
nary or final approval of a coastal
management program;

(4) The applicability of the proposed
work program to fulfillment of the re-
quirements for final approval; and

(5) The effectiveness of mechanisms
for insuring public participation and
consultation with affected Federal,
State, regional and local agencies in
program development.
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§923.95 Approval of applications.

(a) The application for a grant by any
coastal State which complies with the
policies and requirements of the Act
and these guidelines shall be approved
by the NOAA Grants Officer, upon rec-
ommendation by the Assistant Admin-
istrator, assuming available funding.

(b) Should an application be found
deficient, the Assistant Administrator
will notify the applicant in detail of
any deficiency when an application
fails to conform to the requirements of
the Act or these regulations. Con-
ferences may be held on these matters.
Corrections or adjustments to the ap-
plication will provide the basis for re-
submittal of the application for further
consideration and review.

(c) The NOAA Grants Officer, upon
recommendation by the Assistant Ad-
ministrator, may waive appropriate ad-
ministrative requirements contained in
this subpart, upon finding of extenu-
ating circumstances relating to appli-
cations for assistance.

§923.96 Grant amendments.

(a) Actions that require an amend-
ment to a grant award such as a re-
quest for additional Federal funds,
changes in the amount of the non-Fed-
eral share, changes in the approved
project budget as specified in 15 CFR
part 24, or extension of the grant pe-
riod must be submitted to the Assist-
ant Administrator and approved in
writing by the NOAA Grants Officer
prior to initiation of the contemplated
change. Such requests should be sub-
mitted at least 30 days prior to the pro-
posed effective date of the change and,
if appropriate, accompanied by evi-
dence of compliance with E.O. 12372 re-
quirements.

(b) NOAA shall acknowledge receipt
of the grantee’s request within the ten
(10) working days of receipt of the cor-
respondence. This notification shall in-
dicate NOAA’s decision regarding the
request; or indicate a time-frame with-
in which a decision will be made.
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Subpart J—Allocation of Section
306 Program Administration
Grants

§923.110 Allocation formula.

(a) As required by subsection 306(a),
the Secretary may make grants to any
coastal state for the purpose of admin-
istering that state’s management pro-
gram, if the state matches any such
grant according to the following ratios
of Federal-to-state contributions for
the applicable fiscal year:

(1) For those states for which pro-
grams were approved prior to enact-
ment of the Coastal Zone Act Reau-
thorization Amendments of 1990, 1 to 1
for any fiscal year.

(2) For programs approved after en-
actment of the Coastal Zone Act Reau-
thorization Amendments of 1990, 4 to 1
for the first fiscal year, 2.3 to 1 for the
second fiscal year, 1.5 to 1 for the third
fiscal year, and 1 to 1 for each fiscal
year thereafter.

(3) As required by subsection 306(b),
the Secretary may make a grant to a
coastal state under subsection 306(a)
only if the Secretary finds that the
management program of the coastal
state meets all applicable requirements
of this title and has been approved in
accordance with subsection 306(d).

(4) As required by subsection 306(c),
grants under this section shall be allo-
cated to coastal states under approved
programs based on rules and regula-
tions promulgated by the Secretary
which shall take into account the ex-
tent and nature of the shoreline and
area covered by the program, popu-
lation of the area, and other relevant
factors. The Secretary shall establish,
after consulting with the coastal
states, maximum and minimum grants
for any fiscal year to promote equity
between coastal states and effective
coastal management.

(b) Minimum/maximum allocations. The
Assistant Administrator shall establish
minimum and maximum state alloca-
tions annually, after consultation with
the coastal states.

(c) Allocation formula factors and
weighting. Each State eligible to re-
ceive a financial assistance award shall
be allocated an amount of the total
available Federal funding based on:
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(1) A minimum share (established by
the Assistant Administrator) of the
total funding available for allocation
to eligible State coastal management
programs, plus

(2) A proportionate share of the re-
mainder to be divided as follows:

(i) Sixty percent will be allocated
based on each eligible State’s propor-
tionate share of the length of tidal
shoreline and/or Great Lake shoreline
mileage of all participating States
based on the most recently available
data from or accepted by the National
Ocean Survey, and

(ii) Forty percent will be allocated on
each eligible State’s proportionate
share of the aggregate population of all
coastal counties contained in whole or
in part within the designated coastal
boundary of all eligible State coastal
programs based on official data or the
most recent U.S. census.

(3) Should any State’s base allocation
exceed the maximum established by
the Assistant Administrator, the ex-
cess amount shall be subtracted from
the established maximum and redis-
tributed proportionately among those
eligible States with allocations not ex-
ceeding the established maximum.

(d) Use of the allocation formula. The
allocation formula shall be used to es-
tablish base level allocations for each
State coastal management program el-
igible to receive Federal funding.

(e) Adjustment for phase down of Fed-
eral funding. The Assistant Adminis-
trator may adjust base level alloca-
tions as necessary to implement a
phase down of Federal financial sup-
port. Any such adjustment shall be im-
plemented in a manner which gives
some priority to recently approved
State coastal management programs.
Options for implementation of a phase
down will be submitted to the States
for review and comment.

(f) Calculation of financial assistance
award levels. Actual financial assist-
ance award levels will be set from base
level allocations, any adjustments
under paragraph (e) above, and in ac-

§923.121

cordance with the provisions of Section
312(c) and (d).

(Secs. 306 and 317 of the Coastal Zone Man-
agement Act)

[47 FR 21021, May 17, 1982, as amended at 59
FR 27985, May 31, 1994. Redesignated at 61 FR
33818, June 28, 1996]

Subpart K—Coastal Zone
Enhancement Grants Program

AUTHORITY: Section 309 of the Coastal Zone
Management Act, as amended (16 U.S.C.
1456).

SOURCE: 57 FR 31116, July 14, 1992, unless
otherwise noted. Redesignated at 61 FR 33818,
June 28, 1996.

§923.121 General.

(a) The purpose of this subpart is to
set forth the criteria and procedures
for awarding coastal zone enhancement
grants under section 309 of the Coastal
Zone Management Act, as amended (16
U.S.C. 1456). This subpart describes the
criteria States must address in devel-
oping and implementing coastal zone
enhancement objectives, the proce-
dures for allocating section 309 funds
between weighted formula and indi-
vidual review of proposals of special
merit, how the amount of section 309
weighted formula grants will be deter-
mined, the criteria NOAA will use to
evaluate and rank individual proposals
of special merit, and the procedures for
applying for financial assistance under
section 309. This subpart also allows
use of section 309 funds for implemen-
tation of program changes for up to 2
fiscal years following the fiscal year in
which a program change was approved.

(b) A coastal State with an approved
program under section 306 of the Coast-
al Zone Management Act (CZMA), as
amended (16 U.S.C. 1455), is eligible for
grants under this subpart if the State
meets the following requirements:

(1) The State must have a NOAA ap-
proved Assessment and Strategy, sub-
mitted in accordance with NOAA guid-
ance and 923.128;

(2) The State must be found to be ad-
hering to its approved program and
must be making satisfactory progress
in performing grant tasks under sec-
tion 306, as indicated by not being
under interim or final sanctions; and
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(3) The State must be making satis-
factory progress in carrying out its
previous year’s award under section
309.

(c) If the Assistant Administrator
finds that a State is not undertaking
the actions committed to under the
terms of a section 309 grant, the Assist-
ant Administrator shall suspend the
State’s eligibility for future funding
under this section for at least one year.

(d) A State’s eligibility for future
funding under this section will be re-
stored after the State demonstrates, to
the satisfaction of the Assistant Ad-
ministrator, that it will conform with
the requirements under this part.

(e) Funds awarded to States under
section 309 are for the enhancement of
existing coastal zone management pro-
grams. A State which reduces overall
State financial support for its CZM
program as a result of having been
awarded section 309 funding may lose
eligibility for funding under section 309
in subsequent years.

(f) All applications for funding under
section 309 of the CZMA, as amended,
including proposed work programs,
funding priorities and funding awards,
are subject to the administrative dis-
cretion of the Assistant Administrator
and any additional NOAA guidance.

(g) Grants awarded under section 309
may be used:

(1) To support up to 100 percent of the
allowable costs of approved projects
under section 309 of the CZMA, as
amended; or

(2) To implement program changes
approved by the Secretary for up to
two fiscal years following the fiscal
yvear in which a program change was
approved.

(h) All application forms are to be re-
quested from and submitted to: Na-
tional Oceanic and Atmospheric Ad-
ministration, Office of Ocean and
Coastal Resource Management, Coastal
Programs Division, 1305 East-West
Highway (N/ORM3), Silver Spring, MD
20910.

[67 FR 31116, July 14, 1992. Redesignated and
amended at 61 FR 33818, June 28, 1996; 62 FR
12541, Mar. 17, 1997]

§923.122 Objectives.

(a) The objective of assistance pro-
vided under this part is to encourage

15 CFR Ch. IX (1-1-21 Edition)

each State with a federally-approved
coastal management program to con-
tinually improve its program in speci-
fied areas of national importance. The
Secretary is authorized to make grants
to a coastal State for the development
and submission for Federal approval of
program changes that support attain-
ment of one or more coastal zone en-
hancement objectives.

(b) As required by section 309(a) of
the Act, for purposes of this part, the
term coastal zone enhancement objective
means any of the following objectives:

(1) Protection, restoration, or en-
hancement of the existing coastal wet-
lands base, or creation of new coastal
wetlands.

(2) Preventing or significantly reduc-
ing threats to life and destruction of
property by eliminating development
and redevelopment in high-hazard
areas, managing development in other
hazard areas, and anticipating and
managing the effects of potential sea
level rise and Great Lakes level rise.

(3) Attaining increased opportunities
for public access, taking into account
current and future public access needs,
to coastal areas of recreational, histor-
ical, aesthetic, ecological, or cultural
value.

(4) Reducing marine debris entering
the Nation’s coastal and ocean environ-
ment by managing uses and activities
that contribute to the entry of such de-
bris.

(5) Development and adoption of pro-
cedures to assess, consider, and control
cumulative and secondary impacts of
coastal growth and development, in-
cluding the collective effect on various
individual uses or activities on coastal
resources, such as coastal wetlands and
fishery resources.

(6) Preparing and implementing spe-
cial area management plans for impor-
tant coastal areas.

(7) Planning for the use of ocean re-
sources.

(8) Adoption of procedures and en-
forceable policies to help facilitate the
siting of energy facilities and Govern-
ment facilities and energy-related ac-
tivities and Government activities
which may be of greater than local sig-
nificance.

(9) Adoption of procedures and poli-
cies to evaluate and facilitate the
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siting of public and private aqua-
culture facilities in the coastal zone,
which will enable States to formulate,
administer, and implement strategic
plans for marine aquaculture.

[67 FR 31116, July 14, 1992. Redesignated at 61
FR 33818, June 28, 1996, as amended at 62 FR
12541, Mar. 17, 1997]

§923.123 Definitions.

(a) Program change means ‘‘routine
program change’” as defined in 15 CFR
923.84 and ‘‘amendment’” as defined in
15 CFR 923.80, and includes the fol-
lowing:

(1) A change to coastal zone bound-
aries that will improve a State’s abil-
ity to achieve one or more of the coast-
al zone enhancement objectives.

(2) New or revised authorities, includ-
ing statutes, regulations, enforceable
policies, administrative decisions, ex-
ecutive orders, and memoranda of
agreement/understanding, that will im-
prove a State’s ability to achieve one
or more of the coastal zone enhance-
ment objectives.

(3) New or revised local coastal pro-
grams and implementing ordinances
that will improve a State’s ability to
achieve one or more of the coastal zone
enhancement objectives.

(4) New or revised coastal land acqui-
sition, management and restoration
programs that improve a State’s abil-
ity to attain one or more of the coastal
zone enhancement objectives.

(5) New or revised Special Area Man-
agement Plans or plans for Areas of
Particular Concern (APC), including
enforceable policies and other nec-
essary implementing mechanisms or
criteria and procedures for designating
and managing APCs that will improve
a State’s ability to achieve one or more
of the coastal zone enhancement objec-
tives.

(6) New or revised guidelines, proce-
dures and policy documents which are
formally adopted by a State and pro-
vide specific interpretations of enforce-
able CZM policies to applicants, local
governments and other agencies that
will result in meaningful improve-
ments in coastal resource management
and that will improve a State’s ability
to attain one or more of the coastal
zone enhancement objectives.

§923.123

(b) Assessment means a public docu-
ment, prepared by a State and ap-
proved by NOAA in accordance with
guidance on Assessments and Strate-
gies issued by NOAA (hereafter referred
to as the guidancel), that identifies the
State’s priority needs for improvement
with regard to the coastal zone en-
hancement objectives. The Assessment
determines the extent to which prob-
lems and opportunities exist with re-
gard to each of the coastal zone en-
hancement objectives and the effec-
tiveness of efforts to address those
problems. The Assessment includes the
factual basis for NOAA and the States
to determine the priority needs for im-
provement of management programs in
accordance with this part.

(c) Strategy means a comprehensive,
multi-year statement of goals and the
methods for their attainment, prepared
by a State in accordance with NOAA
guidance and these regulations and ap-
proved by NOAA, that sets forth the
specific program changes the State will
seek to achieve in one or more of the
coastal zone enhancement objectives.
The Strategy will address only the pri-
ority needs for improvement identified
by the Assistant Administrator, after
careful consultation with the State.
The strategy will include specific task
descriptions, cost estimates and mile-
stones, as appropriate.

(d) Weighted Formula Project means a
project or task for which NOAA awards
funding based on the criteria at
§923.125(a). Such tasks are essential to
meeting the milestones and objectives
of each state’s strategy. As funding for
weighted formula tasks is more pre-
dictable than for projects of special
merit, basic functions necessary to
achieve the objectives of the strategy,
such as hiring of full time staff should
be included in weighted formula tasks.

(e) Projects of Special Merit (PSM)
means a project or task that NOAA
will rank and evaluate based on cri-
teria at §923.125(b). As PSM funds will
be awarded competitively on an annual
basis, these projects should further the
objectives of the strategy but may not

1NOAA guidance is available from the Of-

fice of Ocean and Coastal Resource Manage-
ment, Coastal Programs Division, 1305 East-
West Highway (N/ORMS3), Silver Spring, MD
20910.

257



§923.124

be essential to meeting specific bench-
marks in the strategy. PSM projects
should not be dependent on long term
levels of funding to succeed.

(f) Fiscal needs means the extent to
which a State must rely solely on Fed-
eral funds to complete a project under
section 309 because State funds are not
otherwise available.

(g) Technical needs means the extent
to which a State lacks trained per-
sonnel or equipment or access to
trained personnel or equipment to com-
plete a project under section 309.

(h) Assistant Administrator means the
Assistant Administrator for Ocean
Services and Coastal Zone Manage-
ment, or the NOAA Official responsible
for directing the Federal Coastal Zone
Management Program.

[67 FR 31116, July 14, 1992. Redesignated and
amended at 61 FR 33818, 33819, June 28, 1996]

§923.124 Allocation of
funds.

(a)(1) As required by section 309(e) of
the Act, a State will not be required to
contribute any portion of the cost of
any proposal for which funding is
awarded under this section.

(2) As required by section 309(f) of the
Act, beginning in fiscal year 1991, not
less than 10 percent and not more than
20 percent of the amounts appropriated
to implement sections 306 and 306A of
the Act shall be retained by the Sec-
retary for use in implementing this
section, up to a maximum of $10,000,000
annually.

(b) The Assistant Administrator will
annually determine the amount of
funds to be devoted to section 309,
which shall be not less than 10 percent
nor more than 20 percent of the total
amount appropriated under section
318(a)(2) of the Coastal Zone Manage-
ment Act, as amended (16 U.S.C. 1464),
taking into account the total amount
appropriated under section 318(a)(2).
The total amount of funds to be de-
voted to section 309 shall not exceed
$10,000,000 annually.

(c) Of the total amount determined in
paragraph (b) of this section, the As-
sistant Administrator will annually de-
termine the proportion to be awarded
to eligible coastal States by weighted
formula and the proportion to be
awarded to eligible coastal States for

section 309
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projects of special merit. This deter-
mination will take into account the
total amount appropriated under sec-
tion 318(a)(2) of the CZMA, as amended.

(d) Weighted formula funding. (1)(i) A
weighted formula funding target will
be determined for each State that
meets the eligibility requirements at
§923.121(b). The weighted formula fund-
ing target will be the State base alloca-
tion determined by the application of
the formula at §923.110(c), multiplied
by a weighting factor derived from the
Assistant Administrator’s evaluation
and ranking of the quality of the
State’s Strategy (as described in (d)(1)
of this section), as supported by the
State’s Assessment.

(ii) The application of the weighting
factor may result in a weighted for-
mula funding target that is higher or
lower than the State’s base allocation.
Each State’s weighted formula funding
target will be adjusted to reflect the
funds available.

(iii) The Assistant Administrator
may establish minimum and maximum
weighted formula funding targets
under §923.124(d).

(2) The Assistant Administrator will
determine each State’s weighting fac-
tor based on an evaluation and ranking
of the State’s Strategy that takes into
consideration the following:

(i) The scope and value of the pro-
posed program change(s) contained in
the Strategy in terms of improved
coastal resource management;

(ii) The technical merits of the Strat-
egy in terms of project design and cost
effectiveness;

(iii) The likelihood of success that
the State will have in attaining the
proposed program change(s), including
an evaluation of the State’s past per-
formance and support for the Strategy;
and,

(iv) The fiscal and technical needs of
the State.

(3) Bach State will be notified indi-
vidually of its weighting factor, the
reasons for assigning this weighting
factor, and any changes thereto. In
consultation with the Assistant Ad-
ministrator, a State may choose to
make substantive changes to its ap-
proved Assessment and Strategy to im-
prove its weighting factor, in accord-
ance with the procedures at §923.128.
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(e) Funding for projects of special merit.
The Assistant Administrator will
award the remaining section 309 funds,
which are not awarded under
§923.124(d), to States based on an an-
nual evaluation and ranking of projects
of special merit, as defined in
§923.123(d). Funding of projects of spe-
cial merit will be limited to the high-
est ranked projects based on the cri-
teria at §923.125(b).

(f) The Assistant Administrator will
notify each State annually of the total
amount of funds to be devoted to sec-
tion 309 pursuant to §923.124(b), the
proportion to be awarded by weighted
formula pursuant to §923.124(c), the
State’s weighted formula funding tar-
get pursuant to §923.124(d), and the
total amount of funds available for
funding for projects of special merit
pursuant to §923.124(e).

[67 FR 31116, July 14, 1992. Redesignated and
amended at 61 FR 33818, 33819, June 28, 1996]

§923.125 Criteria 309
project selection.

(a) Section 309 criteria for weighted for-
mula funding. (1) For those projects
that will be funded by weighted for-
mula, the Assistant Administrator will
determine that:

(i) The project is consistent with the
State’s approved Assessment and
Strategy and advances the attainment
of the objectives of the Strategy;

(ii) Costs are reasonable and nec-
essary to achieve the objectives of both
the project and the Strategy. Allow-
ability of costs will be determined in
accordance with the provisions of OMB
Circular A-87: Cost Principles for State
and Local Governments

(iii) The project is technically sound;

(iv) The State has an effective plan
to ensure proper and efficient adminis-
tration of the project; and

(v) The State has submitted the re-
quired project information as specified
in §923.126(b)(1).

(2) In reviewing projects that will be
considered under the weighted formula,
the Assistant Administrator will take
into consideration the fiscal and tech-
nical needs of proposing States and the
overall merit of each proposal in terms
of benefits to the public.

(b) Section 309 criteria for evaluation
and ranking of projects of special merit.

for section

§923.126

(1) After determining those projects
that will be funded under weighted for-
mula funding, the Assistant Adminis-
trator will evaluate and rank State
funding proposals of special merit
which may be funded under 15 CFR
932.4(e).

(2) In addition to meeting the criteria
in paragraph (a)(1) of this section, pro-
posals will be evaluated and ranked
under this subsection using the fol-
lowing criteria:

(i) Merit. (90 points) The Assistant
Administrator will review each appli-
cation to determine the following:

(A) Degree to which the project sig-
nificantly advances the program im-
provements and leads to a program
change identified in the State’s Strat-
egy. In making this determination, the
Assistant Administrator shall consider
the weighting factor derived from the
evaluation of the quality of the State’s
Strategy, as supported by the State’s
Assessment, relative to the weighting
factors assigned to other eligible
States;

(B) Overall benefit of the project to
the public relative to the project’s
cost;

(C) Innovativeness of the proposal;

(D) Transferability of the results to
problems in other coastal States; and

(E) The State’s past performance
under section 309.

(ii) Fiscal needs. (b points) The Assist-
ant Administrator will review each ap-
plication to determine the ‘‘fiscal
needs” of a State as defined in
§923.123(e).

(iii) Technical needs. (5 points) The
Assistant Administrator will review
each application to determine the
‘“‘technical needs’” of a State as defined
in §923.123(f).

(c) Section 309 funds not awarded to
States under §923.125(a) will be awarded
to States under §923.125(b).

[67 FR 31116, July 14, 1992. Redesignated and
amended at 61 FR 33818, 33819, June 28, 1996]

§923.126 Pre-application procedures.

(a) Pre-submission consultation. Each
State is strongly encouraged to consult
with the Assistant Administrator prior
to the submission of its draft proposal
(see §923.126(b)) and formal application
for section 309 funding. The purpose of
the consultation will be to determine
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whether the proposed projects are con-
sistent with the purposes and objec-
tives of section 309 and with the State’s
approved Strategy, to resolve any ques-
tions concerning eligibility for funding
under section 309 (see §923.121(b)), and
to discuss preliminarily the State’s
recommendations regarding which
projects should be funded by weighted
formula and which projects should be
individually evaluated and ranked as
projects of special merit.

(b) Draft proposals. States shall sub-
mit draft proposals for section 309
funding annually on a schedule to be
determined by the Assistant Adminis-
trator. These draft proposals shall con-
tain all of the information needed for
final application, including the fol-
lowing:

(1) A clear and concise description of
the projects that the State proposes to
be funded under section 309. This de-
scription shall explain the relationship
of each proposed project to the State’s
approved Assessment and Strategy and
how each proposed project will accom-
plish all or part of a program change
that the State has identified in its
Strategy. In addition, each project de-
scription shall include:

(i) A specific timetable for comple-
tion of each project;

(ii) A description of the activities
that will be undertaken to complete
each project and by whom;

(iii) The identification of any sub-
awardees, pursuant to §923.94(d)(3)(ii);
and

(iv) The estimated total cost for each
project.

(2) Section 309 funds may be used for
any of the following allowable uses
which support the attainment of a pro-
gram change:

(i) Personnel costs;

(ii) Supplies and overhead;

(iii) Travel;

(iv) Equipment (pursuant to 15 CFR
part 24);

(v) Projects, studies and reports; and

(vi) Contractual costs including sub-
contracts, subawards, personal service
contracts with individuals, memoranda
of agreement/understanding, and other
forms of passthrough funding for the
purpose of carrying out the provisions
of section 309.

15 CFR Ch. IX (1-1-21 Edition)

(3) Funds may not be used for land
acquisition or low cost construction
projects.

(4) The State may recommend which
projects should be funded by weighted
formula under §923.125(a) and which
projects should be funded as projects of
special merit under §923.125(b).

(6) The draft proposal shall contain
documentation of fiscal needs and
technical needs, if any. This docu-
mentation shall include:

(i) For fiscal needs, information on
the current State budget (surplus or
deficit), the budget of the applying
agency (increase or decrease over pre-
vious fiscal year), future budget projec-
tions, and what efforts have been made
by the applying agency, if any, to se-
cure additional State funds from the
Legislature and/or from off-budget
sources such as user fees; and

(ii) For technical needs, identifica-
tion of the technical knowledge, skills
and equipment that are needed to carry
out proposed projects and that are not
available to the applying agency, and
what efforts the applying agency has
made, if any, to obtain the trained per-
sonnel and equipment it needs (for ex-
ample, through agreements with other
State agencies).

(6) The Assistant Administrator may
request additional documentation of
fiscal and technical needs.

(7) Following the first year of funding
under section 309, the draft proposal
shall describe how the past year’s work
contributed to the attainment of a pro-
gram change as defined in §923.123(a) in
one or more of the coastal zone en-
hancement objectives.

(8) If the sum of estimated project
costs for projects the State rec-
ommends be funded under §923.125(a)
exceeds the State’s weighted formula
funding target pursuant to §923.124(d),
NOAA shall determine, in consultation
with the State, which projects are ap-
propriate for funding with weighted
formula funds.

(c) Review of draft proposals. (1) The
Assistant Administrator will make the
final determination of which projects
should be funded by weighted formula
and which projects should be funded as
projects of special merit, taking into
account the State’s recommendations.
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(2) The Assistant Administrator may
seek advice from technical experts in
the fields of the coastal zone enhance-
ment objectives as to the technical
soundness and overall merit of section
309 project proposals.

(3) The Assistant Administrator will
make the final determinations on
project selection using the criteria at
§923.125(a) and evaluate and rank
projects of special merit based on the
criteria at §923.125(b).

(4) If the Assistant Administrator de-
termines that a State’s project pro-
posal(s) for weighted formula funding
fails to meet the criteria at §923.125(a),
the Assistant Administrator may ei-
ther reduce or deny the amount avail-
able to the State under §923.124(d).

(5) Each state will be notified of the
results of the review of draft proposals,
as described in paragraphs (c) (3) and
(4) of this section, in time to include
approved section 309 projects in their
applications for financial assistance
pursuant to subpart I of 15 CFR part
923.

[67 FR 31116, July 14, 1992. Redesignated and
amended at 61 FR 33818, 33819, June 28, 1996]

§923.127 Formal application for finan-
cial assistance and application re-
view and approval procedures.

(a) Applications for financial assist-
ance under this part must be developed
and submitted on the same schedule as
applications for financial assistance
under subpart I of 156 CFR part 923.

(b) Applications for financial assist-
ance under this part must be in a sepa-
rate section of the application and
must contain the information specified
at §923.126(b)(1) for each approved sec-
tion 309 project.

(c) Applications will be reviewed for
conformance with the regulations at
subpart I of 15 CFR part 923.

(d) States will be notified of their
section 309 awards at the time they are
notified of their section 306/306A
awards.

(e) If the Assistant Administrator
seeks technical advice pursuant to
§923.126(c)(2), anonymous copies of the
project reviews provided to the Assist-
ant Administrator on projects proposed
by a State will be made available to

§923.131

the State upon request after October 1
of each year.

[67 FR 31116, July 14, 1992. Redesignated and
amended at 61 FR 33818, 33819, June 28, 1996]

§923.128 Revisions to assessments and
strategies.

(a) A State, in consultation with the
Assistant Administrator, may propose
to revise its approved Strategy. Revi-
sion(s) to an approved Strategy must
be submitted to and approved by the
Assistant Administrator prior to the
initiation of the contemplated change.

(b) The Assistant Administrator will
review such proposed revision(s) and
determine if public review and com-
ment is required. This determination
will be based on the extent to which
the proposed revision(s) changes the
original scope of the State’s Strategy.

(c) If the Assistant Administrator de-
termines that public review and com-
ment is necessary, he/she will notify
the State of his/her determination. The
State will be required to provide public
review and comment in accordance
with NOAA guidance.

(d) A State that wants to revise sub-
stantively the program changes identi-
fied in its approved Strategy or to ad-
dress new enhancement objectives not
identified as a priority in the original
Assessment, also must revise the As-
sessment through a public process as
described in NOAA’s guidance.

(e) The Assistant Administrator, in
consultation with the State, may re-
duce a state’s weighting factor as-
signed to its Strategy as a result of
failure to meet the milestones in its
Strategy.

(f) The Assistant Administrator will
notify the State of his/her decision to
approve or deny the proposed revi-
sion(s) to the Strategy, and any change
in the weighting factor assigned to its
Strategy.

Subpart L—Review of Performance

AUTHORITY: Section 312 of the Coastal Zone
Management Act, as amended (16 U.S.C.
1458).

§923.131 General.

This subpart sets forth the require-
ments for review of approved State
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coastal zone management (CZM) pro-
grams pursuant to section 312 of the
Act (16 U.S.C. 1458). This subpart de-
fines ‘‘continuing review’ and other
important terms, and sets forth the
procedures for:

(a) Conducting continuing reviews of
approved State CZM programs;

(b) Providing for public participa-
tion;

(¢) Invoking interim sanctions for
non-adherence to an approved coastal
zone management program or a portion
of such program; and

(d) Withdrawing program approval
and financial assistance.

[67 FR 31113, July 14, 1992. Redesignated and
amended at 61 FR 33818, June 28, 1996]

§923.132 Definitions.

(a) Continuing review means moni-
toring State performance on an ongo-
ing basis. As part of the continuing re-
view, evaluations of approved CZM pro-
grams will be conducted and written
findings will be produced at least once
every three years.

(b) Adherence means to comply with
the approved CZM program and finan-
cial assistance award or work program.

(c) Interim sanction means suspension
and redirection of any portion of finan-
cial assistance extended to any coastal
State under this title, if the Secretary
determines that the coastal State is
failing to adhere to the management
program or a State plan developed to
manage a national estuarine reserve,
or a portion of the program or plan ap-
proved by the Secretary, or the terms
of any grant or cooperative agreement
funded under this title.

(d) Approved CZM program means
those elements of the program ap-
proved by the Secretary, under 15 CFR
part 923 (Development and Approval
Provisions), including any changes to
those elements made by approved
amendments and routine program im-
plementation.

(e) Financial assistance award means a
legal instrument that creates a rela-
tionship between the Federal govern-
ment and another entity (recipient).
The principal purpose of the award is
the transfer of money or services in
order to accomplish a public purpose
authorized by Federal statute. The
term ‘‘financial assistance award” en-

15 CFR Ch. IX (1-1-21 Edition)

compasses grants, loans, and coopera-
tive agreements. The following ele-
ments constitute the award:

(1) The work program described in
the approved application;

(2) The budget;

(3) The standard terms and condi-
tions of the award;

(4) Any special award conditions in-
cluded with the award;

(6) The statutes and regulations
under which the award is authorized;
and

(6) Applicable OMB cost principles
and administrative requirements.

(f) Work program means a description
of the tasks to be undertaken by a
State for a given time period for the
purpose of implementing and enforcing
an approved CZM program. The work
program is submitted as a part of a
Federal financial assistance applica-
tion, or separately in the absence of
Federal financial assistance.

(g) Assistant Administrator means the
Assistant Administrator for Ocean
Services and Coastal Zone Manage-
ment, or the NOAA Official responsible
for directing the Federal Coastal Zone
Management Program.

[47 FR 21021, May 17, 1982, as amended at 57
FR 31113, July 14, 1992. Redesignated at 61 FR
33818, June 28, 1996]

§923.133 Procedure for
continuing reviews
State CZM programs.

(a) As required by section 312(a), the
Secretary shall conduct a continuing
review of the performance of coastal
States with respect to coastal manage-
ment. Each review shall include a writ-
ten evaluation with an assessment and
detailed findings concerning the extent
to which the State has implemented
and enforced the program approved by
the Secretary, addressed the coastal
management needs identified in sec-
tion 303(2)(A) through (K), and adhered
to the terms of any grant, loan, or co-
operative agreement funded under this
title (16 U.S.C. 1451-1464).

(b) Continuing review procedures. (1)
Each State will submit a financial as-
sistance application or work program,
whichever is applicable, on a timetable
negotiated with the Assistant Adminis-
trator, describing the tasks to be un-
dertaken by the State for the purpose

conducting
of approved
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of implementing and enforcing its ap-
proved CZM program.

(2) For the purpose of evaluation, the
States will submit performance reports
as specified in the Special Award Con-
ditions, or, if the State is not receiving
an award, as negotiated with the As-
sistant Administrator. The reports will
address all areas identified in each
State’s Performance Report Guide-
lines.

(3) The Assistant Administrator will
collect information on the State CZM
programs on a continuing basis. At the
beginning of each evaluation, the As-
sistant Administrator will analyze
available information, identify infor-
mation gaps, and formulate any addi-
tional information needs that will be
the subject of a supplemental informa-
tion request to the State.

(4) The Assistant Administrator may
conduct a site visit as a part of the
evaluation.

(5) Draft findings of the evaluation
will be transmitted to the State. The
State will have a minimum of two
weeks from receipt of the draft find-
ings to review them and provide com-
ments to the Assistant Administrator.
This review time may be extended upon
request from the State.

(6) Within two weeks from receipt of
the draft findings, a State may request
a meeting with the Assistant Adminis-
trator to discuss the draft findings and
the State’s comments.

(7) The Assistant Administrator will
issue final findings to the State CZM
program manager and the head of the
State CZM agency within 120 days of
the last public meeting in the State.
Copies of the final findings will be sent
to all persons and organizations who
participated in the evaluation. Partici-
pants may be asked to complete a card
or sign-in sheet provided by the evalua-
tion team indicating that they wish to
receive the final findings. Notice of the
availability of the final findings will
also be published in the FEDERAL REG-
ISTER.

(8) The final findings will contain a
section entitled ‘‘Response to Written
Comments.”” This section will include a
summary of all written comments re-
ceived during the evaluation and
NOAA’s response to the comments. If
appropriate, NOAA’s response will indi-
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cate whether NOAA agrees or disagrees
with the comment and how the com-
ment has been addressed in the final
findings.

(9) The Assistant Administrator may
conduct issue or problem-specific eval-
uations between scheduled evaluations
of approved State CZM programs. Such
issue or problem-specific evaluations
will be conducted to follow-up on po-
tentially serious problems or issues
identified in the most recent scheduled
evaluation or to evaluate evidence of
potentially serious problems or issues
that may arise during day-to-day mon-
itoring of State performance of grants
tasks or other program implementa-
tion activities in the interim between
scheduled evaluations. If the Assistant
Administrator conducts an issue or
problem specific evaluation, he/she will
comply with the procedures and public
participation requirements of §§923.133
and 923.134.

(c) Requirements for continuing review
of approved State CZM programs—i(1)
Scope of continuing reviews. The con-
tinuing review of a State’s approved
CZM program will include an evalua-
tion of the extent to which the State
has:

(i) Implemented and enforced the
program approved by the Secretary;

(ii) Addressed the coastal manage-
ment needs identified in section 303(2)
(A)—(K) (16 U.S.C. 1452); and

(iii) Adhered to the terms of financial
assistance awards.

(2) Procedure for assessing adherence to
the approved CZM program. (i) In re-
viewing adherence of a State to its ap-
proved CZM program, the Assistant
Administrator will evaluate all aspects
of the “‘approved CZM program’’ as de-
fined in §923.132(d). The evaluation will
examine the extent to which:

(A) The State is implementing and
enforcing its approved CZM program;

(B) The management agency is effec-
tively playing a leadership role in
coastal issues, monitoring the actions
of appropriate State and local agencies
for compliance with the approved CZM
program, and assuring the opportunity
for full participation of all interested
entities in CZM program implementa-
tion; and
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(C) The management agency is effec-
tively carrying out the provisions of
Federal consistency.

(ii) The findings concerning the
State’s adherence to its approved CZM
program will be used in negotiating the
next financial assistance award or
work program, whichever is applicable.

(3) Procedure for assessing how the
State has addressed the coastal man-
agement needs identified in section
303(2) (A)-(K). The assessment of the
extent to which the State has ad-
dressed the coastal management needs
identified in section 303(2) (A)-(K) will
occur as follows:

(i) The State, in its performance re-
port, will provide the Assistant Admin-
istrator with a listing of all actions it
is taking during the performance re-
port period to address the national
coastal management needs and how
these actions relate to conditions in
the State and the objectives and prior-
ities in the State CZM program.

(ii) The Assistant Administrator, in
the evaluation findings, will assess the
extent to which the State’s actions are
targeted to meeting identified ‘‘needs”
and the effectiveness of the actions in
addressing those needs. Based on this
assessment, the Assistant Adminis-
trator will make findings and rec-
ommendations of the extent to which
each State is addressing the coastal
management needs identified in sec-
tion 303.

(iii) The findings concerning how the
State has addressed the coastal man-
agement needs of section 303 will be
used by the Assistant Administrator in
negotiating the next financial assist-
ance award.

(4) Procedure for assessing adherence to
the terms of financial assistance awards.
(i) Adherence to financial and adminis-
trative terms of each financial assist-
ance award will be determined by the
NOAA Grants Office and the Depart-
ment of Commerce Inspector General.
Adherence to programmatic terms of
each financial assistance award will be
determined by the Assistant Adminis-
trator and the NOAA Grants Office.
These determinations will be made in
accordance with the requirements out-
lined in these regulations, the findings
of a financial audit of the award, and
the following criteria:

15 CFR Ch. IX (1-1-21 Edition)

(A) Compliance with the statute, reg-
ulations, and applicable OMB circulars;

(B) Submission of required reports
and satisfactory completion of work
products as described in the approved
application and within the timeframe
specified;

(C) Compliance with Standard Terms
and Conditions and Special Award Con-
ditions within the specified time-
frames;

(D) Use of award funds only for ap-
proved projects; and

(E) Substantive modification of ap-
proved projects only with the prior
agreement of NOAA.

(ii) The findings concerning adher-
ence to the terms of financial assist-
ance awards will be used in negotiating
the next financial assistance award, if
any.

(d) Requirements for continuing review
of State coastal energy impact programs—
(1) Scope of continuing reviews. The con-
tinuing review of State coastal energy
impact programs will include the fol-
lowing elements:

(i) An evaluation of the State’s ad-
herence to the terms of financial as-
sistance awards;

(ii) An evaluation of the relationship
between coastal energy impact projects
and the approved CZM program;

(iii) A description of energy activi-
ties in coastal areas and the impact re-
sulting from these activities; and

(iv) An evaluation of the effective-
ness of the coastal energy impact pro-
gram in dealing with these con-
sequences.

(2) Procedure for assessing adherence to
the terms of financial assistance awards.
See §923.133(c)(4).

[47 FR 21021, May 17, 1982, as amended at 57
FR 31114, July 14, 1992. Redesignated and
amended at 61 FR 33818, June 28, 1996]

§923.134 Public participation.

(a) As required by section 312(b) of
the Act, in evaluating a coastal State’s
performance, the Secretary shall con-
duct the evaluation in an open and
public manner, and provide full oppor-
tunity for public participation, includ-
ing holding public meetings in the
State being evaluated and providing
opportunities for the submission of
written and oral comments by the pub-
lic. The Secretary shall provide the
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public with at least 45 days notice of
such public meetings by placing a no-
tice in the FEDERAL REGISTER, by pub-
lication of timely notices in news-
papers of general circulation within
the State being evaluated, and by com-
munications with persons and organi-
zations known to be interested in the
evaluation. Each evaluation shall be
prepared in report form and shall in-
clude written responses to the written
comments received during the evalua-
tion process.

(b) Requirements. (1) The Assistant
Administrator will publish a Notice of
Intent to Evaluate in the FEDERAL
REGISTER at least 45 days before the
public meeting(s). The notice will in-
clude a Statement of the availability
of the State’s performance report and
the supplemental information request.

(2) Each State will issue a notice of
the public meeting(s) in its evaluation
by placing a notice in the newspaper(s)
of largest circulation in the coastal
area where the meeting(s) is being held
and by taking other reasonable action
to communicate with persons and orga-
nizations known to be interested in the
evaluation, such as sending a notice of
the meeting(s) to persons on its mail-
ing list and publishing a notice in its
newsletter, at least 45 days before the
date of the public meeting(s). The
State will provide a copy of such notice
to the Assistant Administrator. States
are encouraged to republish the news-
paper notice at least 15 days before the
date of the public meeting(s). The
State will inform the public that oral
or written comments will be accepted
and that attendance at the public
meeting(s) is not necessary for submis-
sion of written comments.

(3) Notice of the availability of final
findings will be published in the FED-
ERAL REGISTER. The notice will state
that copies of the final findings will be
available to the public upon written re-
quest. Copies of the final findings will
be sent to persons and organizations
who participated in the evaluation, in
accordance with 923.133(b)(7).

[47 FR 21021, May 17, 1982, as amended at 57
FR 31114, July 14, 1992. Redesignated and
amended at 61 FR 33818, June 28, 1996]
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(a) Procedures and criteria for invoking
and lifting interim sanctions. (1) As re-
quired by section 312(c) of the Act:

(i) The Secretary may suspend pay-
ment of any portion of financial assist-
ance extended to any coastal State,
and may withdraw any unexpended
portion of such assistance, if the Sec-
retary determines that the coastal
State is failing to adhere to—

(A) The management program or a
State plan developed to manage a na-
tional estuarine reserve established
under section 315 of the Act (16 U.S.C.
1461), or a portion of the program or
plan approved by the Secretary; or

(B) The terms of any grant or cooper-
ative agreement funded under this title
(16 U.S.C. 1451-1464).

(ii) Financial assistance may not be
suspended under paragraph (a)(1)(i) of
this section unless the Secretary pro-
vides the Governor of the coastal State
with—

(A) Written specifications and a
schedule for the actions that should be
taken by the State in order that such
suspension of financial assistance may
be withdrawn; and

(B) Written specifications stating
how those funds from the suspended fi-
nancial assistance shall be expended by
the coastal State to take the actions
referred to in paragraph (a)(1)(ii)(A) of
this section.

(iii) The suspension of financial as-
sistance may not last for less than 6
months or more than 36 months after
the date of suspension.

(2) Requirements. (i) The Assistant Ad-
ministrator will identify the need for
interim sanctions through the con-
tinuing review process. The Assistant
Administrator will use the criteria at
§923.135(a)(3) in determining when to
invoke interim sanctions.

(ii) The Assistant Administrator will
issue the State a preliminary finding of
non-adherence with the approved CZM
program, or a portion thereof, and/or
with a term or terms of a grant or co-
operative agreement. This preliminary
finding of non-adherence may be con-
tained in the draft evaluation findings,
or in a preliminary notification letter
to the State CZM program manager. If
the preliminary finding is contained in
a preliminary notification letter, the

Enforcement.
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Assistant Administrator will comply
with the applicable public participa-
tion requirements of section 312(b) and
NOAA’s regulations at §923.134. The
draft evaluation findings or prelimi-
nary notification letter containing a
preliminary finding of non-adherence
will explain that if the finding of non-
adherence is issued, the State is sub-
ject to suspension of financial assist-
ance and, if the State fails to take the
actions specified pursuant to section
312(¢c) and this part, to withdrawal of
program approval and financial assist-
ance.

(iii) The State will be given 30 days
from receipt of the draft evaluation
findings or preliminary mnotification
letter to comment on and rebut the
preliminary finding of non-adherence.
During this 30-day period, the State
may request up to 15 additional days to
respond, for a maximum of 45 days
from receipt of the draft evaluation
findings or preliminary notification
letter.

(iv) After considering the State’s
comments, the Assistant Adminis-
trator will decide whether or not to
issue a final finding of non-adherence.
If the Assistant Administrator decides
to issue a final finding of non-adher-
ence, he/she will do so in the final eval-
uation findings issued pursuant to sec-
tion 312(b) or in a final notification let-
ter as provided by paragraph (a)(2)(ii)
of this section. The Assistant Adminis-
trator may invoke interim sanctions
provided by section 312(c) immediately
or at any time after issuing the final
evaluation findings or final notifica-
tion letter containing the finding of
non-adherence, but not later than the
next regularly scheduled evaluation.

(v) If the Assistant Administrator de-
cides to invoke interim sanctions, he/
she will do so by sending the final eval-
uation findings or final notification
letter to the Governor of the State and
the State CZM program manager. The
final evaluation findings or final notifi-
cation letter will contain the informa-
tion required in section 312(c)(2) (A)
and (B). This information will include
the amount of financial assistance to
be suspended and redirected, the ac-
tions the State should take in order to
have the suspension withdrawn, how
the suspended funds shall be expended
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to take the required actions, and a
schedule for taking the required ac-
tions. The final evaluation findings or
final notification letter will also con-
tain the length of the suspension,
which may not last for less than 6
months or more than 36 months. The
Assistant Administrator will establish
the length of the suspension based on
the amount of time that is reasonably
necessary for the State to take the re-
quired actions. If the State can take
the required actions faster than ex-
pected, the suspension can be with-
drawn early (but not in less than six
months).

(vi) The State must respond to the
final evaluation findings or final notifi-
cation letter by developing a proposed
work program to accomplish the re-
quired actions on the schedule set forth
in the final evaluation findings or final
notification letter. The State may pro-
pose an alternative approach to accom-
plishing the required actions and/or an
alternative schedule. The Assistant Ad-
ministrator’s approval of the State’s
work program will signify his/her
agreement with the approach and
schedule for accomplishing the actions
necessary to withdraw the suspension.

(vii) The Assistant Administrator
will monitor State performance under
the work program. This may involve
additional direction to the State
through the grant administration proc-
ess and/or a visit to the State by appro-
priate NOAA program staff, evaluation
staff and/or other experts to work with
the State on a specific problem or
issue. The Assistant Administrator will
consider proposals to revise the work
program on a case-by-case basis, pro-
viding that the State will still be able
to accomplish the necessary actions
within a maximum of 36 months.

(viii) The State must document that
it has taken the required actions on
the schedule established under this sec-
tion. The State must provide its docu-
mentation in writing to the Assistant
Administrator. The Assistant Adminis-
trator may conduct a follow-up evalua-
tion or otherwise revisit the State at
his/her discretion.

(ix) If the Assistant Administrator
determines that the required actions
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have been taken, the Assistant Admin-
istrator will promptly notify the Gov-
ernor and the State program manager,
in writing, that NOAA has withdrawn
the suspension of financial assistance.
If, however, the State does not take
the required actions, then the Assist-
ant Administrator will invoke the final
sanction provisions of section 312(d) on
program termination and withdrawal
of all financial assistance.

(3) Criteria for invoking interim sanc-
tions. (i) The Assistant Administrator
may consider the following indicators
of non-adherence to an approved State
CZM program in determining whether
to invoke interim sanctions.

(A) Ineffective or inconsistent imple-
mentation of legally enforceable policies
included in the CZM program. Indicators
of ineffective or inconsistent imple-
mentation could include: evidence of
non-compliance with core authorities
by the regulated community; insuffi-
cient monitoring and inspecting of
coastal development to ensure that it
conforms to program requirements and
applicable conditions; or inadequate
enforcement action when development
is found not to be in compliance with
the program or permit under which it
is authorized or is found to be an
unpermitted activity. In applying this
indicator, NOAA will consider any
available evidence of the impacts of in-
effective or inconsistent implementa-
tion on coastal resources.

(B) Inadequate monitoring of the ac-
tions of State and local agencies for com-
pliance with the program. Indicators of
inadequate monitoring of these agen-
cies could include: evidence of non-
compliance of networked agencies with
the CZM program, unresolved conflicts
between agencies regarding what con-
stitutes compliance with the program,
or lack of a mechanism to ensure that
all State agencies will adhere to the
program or to approved local coastal
programs pursuant to NOAA’s regula-
tions at 15 CFR 923.40 (and pursuant to
new section 306(d)(15), after November
5, 1993 and after states have been given
reasonable opportunity to comply with
NOAA’s implementing guidance).

(C) Non-compliance of local coastal pro-
grams with the approved State program.
Indicators of non-compliance could in-
clude: Local permitting or zoning deci-
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sions that are inconsistent with State
standards or criteria, widespread
granting of variances such as to render
a zoning program ineffective in meet-
ing State standards or criteria,
changes to local comprehensive plans
or zoning maps that are inconsistent
with State standards or criteria, or in-
adequate monitoring and enforcement,
as described in paragraph (a)(3)(i)(A) of
this section.

(D) Ineffective implementation of Fed-
eral consistency authority. Indicators of
ineffective implementation could in-
clude: Not reviewing Federal activities,
Federal licenses and permits, including
offshore oil and gas exploration and de-
velopment, and Federal financial as-
sistance to State and local govern-
ments for consistency with the ap-
proved CZM program or employing re-
view procedures that are not in accord-
ance with State and NOAA regulations.

(E) Inadequate opportunity for inter-
governmental cooperation and public par-
ticipation in management program imple-
mentation. Indicators of inadequate op-
portunity could include: not carrying
out procedures necessary to insure ade-
quate consideration of the national in-
terest in facilities which are necessary
to meet requirements which are other
than local in nature, not implementing
effectively mechanisms for continuing
consultation and coordination, not pro-
viding required notice that a manage-
ment program decision would conflict
with a local zoning ordinance, decision
or other action pursuant to section
306(d)(3)(B)(i) and 15 CFR 923.57, or not
providing opportunities for public par-
ticipation in permitting processes, con-
sistency determinations and other
similar decisions pursuant to new sec-
tion 306(d)(14) after November 5, 1993
and after states have been given rea-
sonable opportunity to comply with
NOAA’s implementing guidance.

(F) Non-adherence to the terms of a
grant or cooperative agreement, including
the schedule for funded activities. The
Assistant Administrator will also con-
sider the extent to which priorities for
expenditure of Federal funds reflect an
appropriate priority for activities nec-
essary to implement and enforce core
program authorities effectively.

(&) Not submitting changes to the
approved program for Federal approval
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on a schedule developed pursuant to 15
CFR 923.81(a) and 923.84(b)(1)(i) or de-
veloping and implementing changes to
the approved program without Federal
approval which are inconsistent with
the Act or the approved program or
which result in a reduced level of pro-
tection of coastal resources.

(ii) The Assistant Administrator may
consider whether an indication of non-
adherence is of recent origin (in which
case the State may be given a reason-
able opportunity to correct it) or has
been repeatedly brought to the State’s
attention without corrective action in
determining whether to invoke interim
sanctions.

(b) Withdrawal of program approval
and financial assistance. (1) As required
by sections 312(d) and 312(e) of the Act:

(i) The Secretary shall withdraw ap-
proval of the management program of
any coastal State and shall withdraw
financial assistance available to that
State under this title as well as any
unexpended portion of such assistance,
if the Secretary determines that the
coastal State has failed to take the ac-
tions referred to in paragraph
(a)(1)(i1)(A) of this section.

(ii) Management program approval
and financial assistance may not be
withdrawn under paragraph (b)(1)(i) of
this section, unless the Secretary gives
the coastal State notice of the pro-
posed withdrawal and an opportunity
for a public hearing on the proposed ac-
tion. Upon the withdrawal of manage-
ment program approval under para-
graph (b)(1)(i) of this section, the Sec-
retary shall provide the coastal State
with written specifications of the ac-
tions that should be taken, or not en-
gaged in, by the State in order that
such withdrawal may be canceled by
the Secretary.

(2) Requirements. (i) If the Assistant
Administrator determines that the
State has not taken the actions re-
quired in §923.135(a)(2), the Assistant
Administrator will provide the Gov-
ernor and the State CZM program man-
ager with written notice of this finding
and NOAA’s obligation to withdraw
program approval and financial assist-
ance under this title. The State will be
given 30 days from receipt of this no-
tice to respond with evidence that it
has taken the actions specified pursu-
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ant to §923.135(a)(2). During this 30-day
period, the State may request up to 30
additional days to respond, for a max-
imum of 60 days from receipt of notice.

(ii) If the State does not respond sat-
isfactorily within the time allowed, the
agency will notify the State of intent
to take the proposed action. This no-
tice will be published in the FEDERAL
REGISTER and will inform the State of
its right to a public hearing.

(iii) If the State does not request a
public hearing or submit satisfactory
evidence that it has taken the actions
specified pursuant to §923.135(a)(2)
within 30 days of publication of this no-
tice, and the Assistant Administrator
determines that the State has failed to
take the actions specified pursuant to
§923.135(a)(2), the Assistant Adminis-
trator will withdraw program approval
and financial assistance and will notify
the State in writing of the decision and
the reasons for it. The notification will
set forth actions that must be taken by
the State which would cause the As-
sistant Administrator to cancel the
withdrawal.

(iv) If the State requests a public
hearing within 30 days of publication of
the notice of intent to withdraw pro-
gram approval and financial assistance,
the Assistant Administrator will pub-
lish 30 days advance notice of the hear-
ing in the FEDERAL REGISTER and the
newspaper(s) of largest circulation in
the State’s coastal zone. The hearing
will be held in a location convenient to
the citizens of the State’s coastal zone
and a record of the hearing will be
maintained. Within 30 days of the com-
pletion of the hearing, the agency will
make the determination as set forth in
paragraph (b)(2)(iii) of this section.

(3) If program approval and financial
assistance are withdrawn pursuant to
this section, a notice will be placed in
the FEDERAL REGISTER and Federal
consistency under section 307 of the
Act will cease to apply to the State’s
CZM program.

[47 FR 21021, May 17, 1982, as amended at 57
FR 31114, July 14, 1992. Redesignated and
amended at 61 FR 33818, June 28, 1996]
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