94.504

94.513
94.518

94.522

94.528

Chapter 94

2017 EDITION

Real Property Development

DEVELOPMENT AGREEMENTS

Development agreements; contents; dura-
tion; effect on affordable housing cove-
nants

Approval by governing body; findings;
adoption

Procedures on consideration and approval

Application of local government law and
policies to agreement

Amendment or cancellation of agreement;
enforceability
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TRANSFERABLE DEVELOPMENT
CREDITS

94.531 Severable development interest in real
property; transferable development credit

94.534 Policy on transferable development credit
systems

94.536 Definitions for ORS 94.536 and 94.538

94.538 Transferable development credit systems

PLANNED COMMUNITIES
(General Provisions)

94.550 Definitions for ORS 94.550 to 94.783

94.560 Legislative findings
(Creation of Planned Community)

94.565 Planned community to be created under
ORS 94.550 to 94.783; exception; convey-
ance of lot or unit prohibited until decla-
ration recorded

94.570 Applicability of ORS 94.550 to 94.783

94.572 Applicability of certain provisions of ORS
94550 to 94.783 to Class I or Class II
planned communities

94.573 Class I or Class II planned community
option to amend governing documents to
conform to statute

94.574 Procedure for formation of homeowners
association by Class I or Class Il planned
community

94.575 Applicability of subdivision law

94.576 Class I or Class II planned community
option to be subject to provisions of ORS
94.550 to 94.783

94.577 Recording amended governing documents;
marketability of title unaffected by non-
compliance

94.580 Declaration; recordation; contents

94.585 Authority to amend declaration and ini-
tial bylaws to comply with federal or state
laws

94.590 Amendment of declaration by owners

94.595 Reserve account for maintaining, repair-
ing and replacing common property; re-
serve study; maintenance plan
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(Declarant Control; Turnover of
Administrative Control)

94.600 Declarant control of association

94.604 Transitional advisory committee

94.609 Notice of meeting to turn over adminis-
trative responsibility

94.616 Turnover meeting; transfer of administra-
tion; receivership

94.621 Rights of declarant following turnover
meeting

94.622 Obligations and liabilities arising from
transfer of special declarant rights

94.623 Acquisition of special declarant rights by
successor declarant; exceptions

(Homeowners Association; Management
of Planned Community)

94.625 Formation of homeowners association;
adoption of initial bylaws; amendment of
bylaws

94.626 Corporate dissolution of association

94.630 Powers of association

94.635 Association bylaws

94.639 Criteria for board of directors membership

94.640 Association board of directors; powers and
duties; removal of director; meetings;
executive sessions

94.641 Assent of director to board action

94.642 Receivership for failure of homeowners
association to fill vacancies on board of
directors

94.645 Adoption of annual budget

94.647 Use of written ballot for approving or re-
jecting matters subject to meeting of as-
sociation members; procedures;
exceptions

94.650 Meetings of lot owners; notice

94.652 Electronic notice to owner or director

94.655 Quorum for association meetings

94.657 Rules of order

94.658 Voting or granting consent

94.660 Method of voting or consenting

94.661 Electronic ballot

94.662 Notice to lot owners of intent of associ-
ation to commence judicial or adminis-
trative proceeding; contents of notice;
right of lot owner to opt out

94.665 Authority of association to sell, transfer,
convey or encumber common property

94.667 Recording association information with
county clerk

94.670 Association duty to keep documents and
records; deposit of assessments; payment
of association expenses; review of finan-
cial statement by certified public ac-
countant; examination of records by
owner

94,671 Application of ORS 94.670 (5)
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94.728
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94.770

94.775
94.777
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94.780
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When compliance with specified pro-
visions of ORS 94.640 and 94.670 required

Insurance for common property
Insurance deductible for certain planned
communities

Election to have ORS 94.645, 94.655 and
94,675 apply

Blanket all-risk insurance

Specification of insurance for individual
lots

Terms of insurance under ORS 94.680

Authority to delegate association powers
to master association

Duration and termination of initial man-
agement agreements and service and em-
ployment contracts; exceptions

(Assessments and Liens
Against Lots; Easements)

Assessment and payment of common ex-
penses

Liens against lots; priority; duration; re-
cord notice of claim of unpaid assessment;
foreclosure procedure

Lot owner personally liable for assess-
ment; joint liability of grantor and
grantee following conveyance; limitations
Lien against two or more lots; release

Lien foreclosure; other legal action by

declarant, association or owner; attorney
fees

Common of first

mortgagee
Taxation of lots and common property

expenses; liability

Easements held by owner of lot and by
declarant; homeowners association access
to lots

(Miscellaneous)

Promotional material showing possible
improvements

Legislative findings regarding electric ve-
hicle charging stations

Electric vehicle charging stations

Changes or actions that require approval
or consent of mortgagee

Application of rule against perpetuities;
conflict between declaration and bylaws;
effect on title of declaration’s noncompli-
ance with Oregon Planned Community
Act; conflict between Oregon Planned
Community Act and ORS chapter 65

Judicial partition prohibited

Compliance with bylaws and other re-
strictions required; effect of noncompli-
ance

Prohibition against installation of solar
panels void and unenforceable

Irrigation requirements void and unen-
forceable under certain -circumstances;
prohibition or restriction against certain
uses of unit void and unenforceable; ex-
ceptions
Remedies

When certain administrative provisions
apply
Short title

94.803

94.806
94.807
94.808
94.809

94.811

94.813
94.816
94.818

94.821
94.823

94.826

94.828
94.829

94.831

94.833

94.836
94.839
94.841
94.843

94.846
94.848
94.853
94.856

94.858
94.863
94.867

94.869

94.871

94.873
94.876
94.878
94.881

94.885
94.890
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TIMESHARE ESTATES

(General Provisions)

Definitions for ORS 94.803 and 94.807 to
94.945

Legislative finding
Application
Managing entity as taxpayer

Valuation of timeshare property; exclu-
sions from value

When owners of planned community,
condominium or subdivision may prohibit
timeshare plan

(Creation of Timeshare Estates)
Character of timeshare estates
Partition prohibited; exception

Recording of timeshare instrument; pay-
ments required

Content of timeshare instrument

Notice of intent to sell timeshares; form
and content; rules

Information on exchange program; con-
tent; rules

Public report on plan

Sale not allowed before issuance of public
report; distribution and uses of report

Filing fees; inspection advance payment;
disposition of moneys

Sale of timeshare plan located out-of-state

(Purchaser’s Rights)
Cancellation of purchase within five days
Notice of cancellation right
Waiver of rights void
Limits on developer right to transfer

(Association of Owners; Management)

Designation of managing entity; duties
and powers of entity

How managing entity of developer termi-
nated

Payment of common expenses

Assessment of common expenses as lien;
recording; foreclosure; fees; remedies; ex-
ception

Owners’ association; powers and duties
Developer’s duty to managing entity

Judicial declaration of failure in manage-
ment

Insurance coverage

(Escrow)

When purchase money agreement prohib-
ited; escrow requirements

Escrow account; closing; release
Requirements for closing escrow
Duties of escrow agent

Who may serve as escrow agent

(Lien Payment)
Rights of lienholder

Lien payment trust; payments; delinquen-
cies
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94.900
94.905
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94.920
94.925

94.930

94.940
94.945

94.953
94.956

94.959

Title 10

Trust irrevocable without alternative ar-
rangement

Alternative to lien payment trust
Surety bond

(Enforcement)

Inspection of records;
standards

rules; uniform

Consent to service by out-of-state devel-
oper

Civil penalty
Commissioner order; injunctive relief

(Prohibited Practices)
False practices prohibited
Advertising regulation

MEMBERSHIP CAMPGROUNDS
Definitions for ORS 94.953 to 94.989

Registration required to sell membership
camping contract

Application for registration

94.962
94.965
94.968

94.971

94.974

94.975
94.976
94.977
94.980
94.983

94.986

94.987

94.989
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Exemptions from registration
Effective date of registration

Denial, suspension and revocation of reg-
istration; other sanctions

Fee for registration or amendment of an
offer or sale of membership camping con-
tract

Written disclosures required; procedures;
inspection of records

False practices prohibited
Advertising regulation

Registration as salesperson or broker
Application for registration; fee

Cancellation of contract by purchaser;
notice of right to cancel

Requirements for sale of membership
camping contract; nondisturbance agree-
ments

Judicial declaration of failure in manage-
ment

Interpretation of membership camping
contracts; application of Unlawful Trade
Practices Act
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DEVELOPMENT AGREEMENTS

94504 Development agreements; con-
tents; duration; effect on affordable
housing covenants. (1) A city or county
may enter into a development agreement as
provided in ORS 94.504 to 94.528 with any
person having a legal or equitable interest in
real property for the development of that
property.

(2) A development agreement shall spec-
ify:
(a) The duration of the agreement;

(b) The permitted uses of the property;

(¢c) The density or intensity of use;

(d) The maximum height and size of pro-
posed structures;

(e) Provisions for reservation or dedi-
cation of land for public purposes;

(f) A schedule of fees and charges;

(g) A schedule and procedure for compli-
ance review;

(h) Responsibility for providing infra-
structure and services;

(i) The effect on the agreement when
changes in regional policy or federal or state
law or rules render compliance with the
agreement impossible, unlawful or inconsist-
ent with such laws, rules or policy;
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(j) Remedies available to the parties upon
a breach of the agreement;

(k) The extent to which the agreement is
assignable; and

(L) The effect on the applicability or im-
plementation of the agreement when a city
annexes all or part of the property subject to
a development agreement.

(3) A development agreement shall set
forth all future discretionary approvals re-
quired for the development specified in the
agreement and shall specify the conditions,
terms, restrictions and requirements for
those discretionary approvals.

(4) A development agreement shall also
provide that construction shall be com-
menced within a specified period of time and
that the entire project or any phase of the
project be completed by a specified time.

(5) A development agreement shall con-
tain a provision that makes all city or county
obligations to expend moneys under the de-
velopment agreement contingent upon future
appropriations as part of the local budget
process. The development agreement shall
further provide that nothing in the agree-
ment requires a city or county to appropriate
any such moneys.

(6) A development agreement must state
the assumptions underlying the agreement
that relate to the ability of the city or
county to serve the development. The devel-
opment agreement must also specify the pro-
cedures to be followed when there is a
change in circumstances that affects compli-
ance with the agreement.

(7) A development agreement is binding
upon a city or county pursuant to its terms
and for the duration specified in the agree-
ment.

(8) The maximum duration of a develop-
ment agreement entered into with:

(a) A city is 15 years; and
(b) A county is seven years.

(9) ORS 94.504 to 94.528 do not limit the
authority of a city or county to take action
pursuant to ORS 456.270 to 456.295. [1993 c.780
§1; 2005 ¢.315 §1; 2007 ¢.691 §7]

Note: 94.504 to 94.528 were enacted into law by the
Legislative Assembly but were not added to or made a
part of ORS chapter 94 or any series therein by legis-
lative action. See Preface to Oregon Revised Statutes
for further explanation.

94.505 [Repealed by 1971 ¢.478 §1]

94.508 Approval by governing body;
findings; adoption. (1) A development
agreement shall not be approved by the gov-
erning body of a city or county unless the
governing body finds that the agreement is
consistent with local regulations then in
place for the city or county.
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(2) The governing body of a city or
county shall approve a development agree-
ment or amend a development agreement by
adoption of an ordinance declaring approval
or setting forth the amendments to the
agreement. Notwithstanding ORS 197.015
(10)(b), the approval or amendment of a de-
velopment agreement is a land use decision
under ORS chapter 197. [1993 ¢.780 §2; 2005 c.22
§74; 2007 ¢.354 §27]

Note: See note under 94.504.

94.510 [Repealed by 1971 ¢.478 §1]

94.513 Procedures on consideration
and approval. (1) A city or county may, by
ordinance, establish procedures and require-
ments for the consideration of development
agreements upon application by, or on behalf
of, the owner of property on which develop-
ment is sought or another person having a
legal or equitable interest in that property.

(2) Approval of a development agreement
requires compliance with local regulations
and the approval of the city or county gov-
erning body after notice and hearing. The
notice of the hearing shall, in addition to any
other requirements, state the time and place
of the public hearing and contain a brief
statement of the major terms of the proposed
development agreement, including a de-
scription of the area within the city or
county that will be affected by the proposed
development agreement. [1993 c.780 §3]

Note: See note under 94.504.
94515 [Repealed by 1971 c¢.478 §1]

94.518 Application of local government
law and policies to agreement. Unless
otherwise provided by the development
agreement, the comprehensive plan, zoning
ordinances and other rules and policies of
the jurisdiction governing permitted uses of
land, density and design applicable to the
development of the property subject to a de-
velopment agreement shall be the compre-
hensive plan and those ordinances, rules and
policies of the jurisdiction in effect at the
time of approval of the development agree-
ment. [1993 c.780 §4]

Note: See note under 94.504.

94.520 [Repealed by 1971 ¢.478 §1]

94.522 Amendment or cancellation of
agreement; enforceability. (1) A develop-
ment agreement may be amended or canceled
by mutual consent of the parties to the
agreement or their successors in interest.
The governing body of a city or county shall
amend or cancel a development agreement
by adoption of an ordinance declaring can-
cellation of the agreement or setting forth
the amendments to the agreement.

(2) Until a development agreement is
canceled under this section, the terms of the
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development agreement are enforceable by
any party to the agreement. [1993 c.780 §5]

Note: See note under 94.504.
94.525 [Repealed by 1971 c.478 §1]

94.528 Recording. Not later than 10 days
after the execution of a development agree-
ment under ORS 94.504 to 94.528, the gov-
erning body of the city or county shall cause
the development agreement to be presented
for recording in the office of the county clerk
of the county in which the property subject
to the agreement is situated. In addition to
other provisions required by ORS 94.504 to
94.528, the development agreement shall con-
tain a legal description of the property sub-
ject to the agreement. [1993 c.780 §6]

Note: See note under 94.504.
94.530 [Repealed by 1971 ¢.478 §1]

TRANSFERABLE DEVELOPMENT
CREDITS

94.531 Severable development interest
in real property; transferable develop-
ment credit. (1) The governing body of a
city or county is authorized to recognize a
severable development interest in real prop-
erty. The governing body of the city or
county may establish a system for the pur-
chase and sale of development interests. The
interest transferred shall be known as a
transferable development credit. A
transferable development credit shall include
the ability to establish in a location in the
city or county a specified amount of residen-
tial or nonresidential development that is
different from development types or exceeds
development limitations provided in the ap-
plicable land use regulations for the location.
All development authorized or approved us-
ing transferable development credits shall
comply with the land use planning goals
adopted under ORS 197.225 and the acknowl-
edged comprehensive plan.

(2) The ability to develop land from
which credits are transferred shall be re-
duced by the amount of the development
credits transferred, and development on the
land to which credits are transferred may be
increased in accordance with a transfer sys-
tem formally adopted by the governing body
of the city or county.

(3) The holder of a recorded mortgage
encumbering land from which credits are
transferred shall be given prior written no-
tice of the proposed conveyance by the re-
cord owner of the property and must consent
to the conveyance before any development
credits may be transferred from the property.

(4) A city or county with a transferable
development credit system shall maintain a
registry of all lots or parcels from which
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credits have been transferred, the lots or
parcels to which credits have been trans-
ferred and the allowable development level
for each lot or parcel following transfer.

(5) A city or county, or an elected offi-
cial, appointed official, employee or agent of
a city or county, shall not be found liable for
damages resulting from any error made in:

(a) Allowing the use of a transferable de-
velopment credit that complies with an
adopted transferable development credit sys-
tem and the acknowledged comprehensive
plan; or

(b) Maintaining the registry required un-
der subsection (4) of this section. [1999 c.573
§1]

Note: 94.531 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 94 or any series therein by legislative ac-
tion. See Preface to Oregon Revised Statutes for further
explanation.

94.534 Policy on transferable develop-
ment credit systems. (1) The Legislative
Assembly finds that:

(a) Working farms and forests make vital
contributions to Oregon by:

(A) Providing jobs, timber, agricultural
products, tax base and other social and eco-
nomic benefits;

(B) Helping to maintain soil, air and wa-
ter resources;

(C) Reducing levels of carbon dioxide in
the atmosphere; and

(D) Providing habitat for wildlife and
aquatic life.

(b) Natural resources, scenic and historic
areas and open spaces promote a sustainable
and healthy environment and natural land-
scape that contributes to the livability of
Oregon.

(c) Population growth, escalating land
values, increasing risks due to wildfire and
invasive species and changes in land owner-
ship and management objectives, with a re-
sulting increase in conflict caused between
resource uses and dispersed residential de-
velopment, require that new methods be de-
veloped to facilitate the continued
management of private lands zoned for farm
use, forest use and mixed farm and forest use
for the purposes of:

(A) Agricultural production and timber
harvest; and

(B) Preservation of natural resources,
scenic and historic areas and open spaces for
future generations.

(2) The Legislative Assembly declares
that transferable development credit systems:

(a) Complement the statewide land use
planning system in Oregon and encourage
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effective local implementation of the state-
wide land use planning goals.

(b) Provide incentives for private land-
owners, local, regional, state and federal
governments and other entities to perma-
nently protect farm land and forestland, in-
cluding a land base for working farms,
ranches, forests and woodlots, significant na-
tural resources, scenic and historic areas and
open spaces.

(c) Benefit rural land owners, including
owners of working farms, ranches, forests
and woodlots, that voluntarily provide stew-
ardship of natural resources on private lands.

(d) Provide voluntary and effective meth-
ods to help improve the livability of urban
areas and to mitigate and adapt to global
climate change. [2009 ¢.504 §1]

Note: 94.534, 94.536 and 94.538 were enacted into
law by the Legislative Assembly but were not added to
or made a part of ORS chapter 94 or any series therein

by legislative action. See Preface to Oregon Revised
Statutes for further explanation.

94.536 Definitions for ORS 94.536 and
94.538. As used in this section and ORS
94.538:

(1) “Conservation easement” has
meaning given that term in ORS 271.715.

(2) “Governmental unit” means a city,
county, metropolitan service district or state
agency as defined in ORS 171.133.

(3) “Holder” has the meaning given that
term in ORS 271.715.

(4) “Lot” has the meaning given that
term in ORS 92.010.

(5) “Parcel” has the meaning given that
term in ORS 92.010.

(6) “Receiving area” means a designated
area of land to which a holder of develop-
ment credits generated from a sending area
may transfer the development credits and in
which additional uses or development, not
otherwise allowed, are allowed by reason of
the transfer.

the

(7) “Resource land” means:

(a) Lands outside an wurban growth
boundary planned and zoned for farm wuse,
forest use or mixed farm and forest use.

(b) Lands inside or outside urban growth
boundaries identified:

(A) In an acknowledged local or regional
government inventory as containing signif-
icant wetland, riparian, wildlife habitat, his-
toric, scenic or open space resources; or

(B) As containing important natural re-
sources, estuaries, coastal shorelands,
beaches and dunes or other resources de-
scribed in the statewide land use planning
goals.
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(¢) “Conservation Opportunity Areas”
identified in the “Oregon Conservation
Strategy” adopted by the State Fish and
Wildlife Commission and published by the
State Department of Fish and Wildlife in
September of 2006.

(8) “Sending area” means a designated
area of resource land from which develop-
ment credits generated from forgone devel-
opment are transferable, for wuses or
development not otherwise allowed, to a re-
ceiving area.

(9) “Tract” has the meaning given that
term in ORS 215.010.

(10) “Transferable development credit”
means a severable development interest in
real property that can be transferred from a
lot, parcel or tract in a sending area to a lot,
parcel or tract in a receiving area.

(11) “Transferable development credit
system” means a land use planning tool that
allows the record owner of a lot, parcel or
tract of resource land in a sending area to
voluntarily sever and sell development inter-
ests from the lot, parcel or tract for purchase
and use by a potential developer to develop
a lot, parcel or tract in a receiving area at
a higher intensity than otherwise allowed.

(12) “Urban growth boundary” has the
meaning given that term in ORS 195.060.

(13) “Urban reserve” has the meaning
given that term in ORS 195.137. [2009 c.504 §2;
2010 c.5 §1]

Note: See note under 94.534.

94.538 Transferable development
credit systems. (1) One or more govern-
mental units may establish a transferable
development credit system, including a proc-
ess for allowing transfer of development in-
terests from a sending area within the
jurisdiction of one governmental unit to a
receiving area within the jurisdiction of an-
other governmental unit.

(2) If the transferable development credit
system allows transfer of development inter-
ests between the jurisdictions of different
governmental units, the process must be de-
scribed in an intergovernmental agreement
under ORS 190.003 to 190.130 entered into by
the governmental units with land use juris-
diction over the sending and receiving areas
and, for purposes of administration of the
process, the Department of Land Conserva-
tion and Development. The intergovern-
mental agreement may contain provisions for
sharing between governmental units of the
prospective ad valorem tax revenues derived
from new development in the receiving area
authorized under the system.

(3) A transferable development -credit
system must provide for:
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(a) The record owner of a lot, parcel or
tract in a sending area to voluntarily sever
and sell development interests of the lot,
parcel or tract for use in a receiving area;

(b) A potential developer of land in a re-
ceiving area to purchase transferable devel-
opment credits that allow a higher intensity
use or development of the land, including
development bonuses or other incentives not
otherwise allowed, through changes to the
planning and zoning or waivers of density,
height or bulk limitations in the receiving
area;

(¢c) The governmental units administering
the system to determine the type, extent and
intensity of uses or development allowed in
the receiving area, based on the transferable
development credits generated from severed
and sold development interests; and

(d) The holder of a recorded instrument
encumbering a lot, parcel or tract from
which the record owner proposes to sever
development interests for transfer to be
given prior written notice of the proposed
transaction and to approve or disapprove the
transaction.

(4) A transferable
system must offer:

(a) Incentives for a record owner of re-
source land to voluntarily prohibit or limit
development on the resource land and to sell
or transfer forgone development to lands
within receiving areas.

(b) Benefits to landowners by providing
monetary compensation for limiting develop-
ment in sending areas.

(c) Benefits to developers by allowing in-
creased development and development incen-
tives in receiving areas.

(5) The governmental units administering
a transferable development credit system
must:

(a) Designate sending areas that are cho-
sen to achieve the requirements set forth in
this section and the objectives set forth in
ORS 94.534.

(b) Designate receiving areas that are
chosen to achieve the requirements set forth
in this section and the objectives set forth in
ORS 94.534.

(¢c) Provide development bonuses and in-
centives to stimulate the demand for the
purchase and sale of transferable develop-
ment credits.

(d) Require that the record owner of de-
velopment interests transferred as develop-
ment credits from a sending area to a
receiving area cause to be recorded, in the
deed records of the county in which the
sending area is located, a conservation ease-
ment that:

development credit

Title 10

Page 10

(A) Limits development of the lot, parcel
or tract from which the interests are severed
consistent with the transfer; and

(B) Names an entity, approved by the
governmental units administering the system,
as the holder of the conservation easement.

(e) Maintain records of:

(A) The lots, parcels and tracts from
which development interests have been sev-
ered;

(B) The lots, parcels and tracts to which
transferable development credits have been
transferred; and

(C) The allowable level of use or devel-
opment for each lot, parcel or tract after a
transfer of development credits.

(f) Provide periodic summary reports of
activities of the system to the department.

(6) A receiving area must be composed
of land that is within an wurban growth
boundary or, subject to subsection (7) of this
section, within an urban reserve established
under ORS 195.137 to 195.145 and that is:

(a) Appropriate and suitable for develop-
ment.

(b) Not subject to limitations designed to
protect natural resources, scenic and historic
areas, open spaces or other resources pro-
tected under the statewide land use planning
goals.

(¢) Not within an area identified as a
priority area for protection in the “Oregon
Conservation Strategy” adopted by the State
Fish and Wildlife Commission and published
by the State Department of Fish and Wildlife
in September of 2006.

(d) Not within a “Conservation Opportu-
nity Area” identified in the “Oregon Conser-
vation Strategy” adopted by the State Fish
and Wildlife Commission and published by
the State Department of Fish and Wildlife in
September of 2006.

(7) Land within an urban reserve:

(a) May be the site of a receiving area
only if:

(A) The receiving area is likely to be
brought within an urban growth boundary at
the next periodic review under ORS 197.628
to 197.651 or legislative review under ORS
197.626; and

(B) Development pursuant to the
transferable development credits is allowed
only after the receiving area is brought
within an urban growth boundary.

(b) That is selected for use as a receiving
area may be designated for priority inclusion
in the urban growth boundary, when the ur-
ban growth boundary is amended, if the land
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qualifies under the boundary location factors
in a goal relating to urbanization.

(8) The governing body of a governmental
unit administering a transferable develop-
ment credit system may, directly or indi-
rectly through a contract with a nonprofit
corporation, establish a transferable develop-
ment credit bank to facilitate:

(a) Buying severable development inter-
ests from lots, parcels or tracts of resource
land in a sending area.

(b) Selling transferable development
credits to potential developers of lots, parcels
or tracts in a receiving area.

(c) Entering into agreements or contracts
and performing acts necessary, convenient or
desirable to achieve the requirements set
forth in this section and the objectives set
forth in ORS 94.534.

(d) Managing funds available for the pur-
chase and sale of transferable development
credits.

(e) Authorizing and monitoring expendi-
tures associated with the system.

(f) Maintaining records of the transac-
tions, including dates, purchase amounts and
locations of severed development interests
and development pursuant to transferred de-
velopment credits, that are sufficient to
manage and evaluate the effectiveness of the
system.

(g) Providing periodic summary reports
of activities of the system to the governing
body of a governmental unit administering
the system.

(h) Obtaining appraisals of development
interests and transferable development cred-
its as necessary and pricing transferable de-
velopment credits for purchase or sale.

(i) Serving as a clearinghouse and infor-
mation source for buyers and sellers of
transferable development credits.

(j) Accepting donations of transferable
development credits.

(k) Soliciting and receiving grant funds
for the implementation of this section and
ORS 94.536.

(9) A holder of a conservation easement
shall hold, monitor and enforce the conser-
vation easement to ensure that lands in
sending areas do not retain development
credits transferred under this section and
ORS 94.536. [2009 c.504 §3; 2010 c.5 §2]

Note: See note under 94.534.

94.540 [Repealed by 1971 c.478 §1]
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PLANNED COMMUNITIES
(General Provisions)

94.550 Definitions for ORS 94.550 to
94.783. As used in ORS 94.550 to 94.783:

(1) “Assessment” means any charge im-
posed or levied by a homeowners association
on or against an owner or lot pursuant to
the provisions of the declaration or the by-
laws of the planned community or provisions
of ORS 94.550 to 94.783.

(2) “Blanket encumbrance” means a trust
deed or mortgage or any other lien or en-
cumbrance, mechanic’s lien or otherwise, se-
curing or evidencing the payment of money
and affecting more than one lot in a planned
community, or an agreement affecting more
than one lot by which the developer holds
such planned community under an option,
contract to sell or trust agreement.

(38) “Class I planned community” means
a planned community that:

(a) Contains at least 13 lots or in which
the declarant has reserved the right to in-
crease the total number of lots beyond 12;
and

(b) Has an estimated annual assessment,
including an amount required for reserves
under ORS 94.595, exceeding $10,000 for all
lots or $100 per lot based on:

(A) For a planned community created on
or after January 1, 2002, the initial estimated
annual assessment, including a constructive
assessment based on a subsidy of the associ-
ation through a contribution of funds, goods
or services by the declarant; or

(B) For a planned community created be-
fore January 1, 2002, a reasonable estimate
of the cost of fulfilling existing obligations
imposed by the declaration, bylaws or other
governing document as of January 1, 2002.

(4) “Class II planned community” means
a planned community that:

(a) Is not a Class I planned community;
(b) Contains at least five lots; and

(c) Has an estimated annual assessment
exceeding $1,000 for all lots based on:

(A) For a planned community created on
or after January 1, 2002, the initial estimated
annual assessment, including a constructive
assessment based on a subsidy of the associ-
ation through a contribution of funds, goods
or services by the declarant; or

(B) For a planned community created be-
fore January 1, 2002, a reasonable estimate
of the cost of fulfilling existing obligations
imposed by the declaration, bylaws or other
governing document as of January 1, 2002.
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(5) “Class III planned community” means
a planned community that is not a Class I
or II planned community.

(6) “Common expenses” means expendi-
tures made by or financial liabilities incurred
by the homeowners association and includes
any allocations to the reserve account under
ORS 94.595.

(7) “Common property” means any real
property or interest in real property within
a planned community which is owned, held
or leased by the homeowners association or
owned as tenants in common by the lot
owners, or designated in the declaration or
the plat for transfer to the association.

(8) “Condominium” means property sub-
mitted to the provisions of ORS chapter 100.

(9) “Declarant” means any person who
creates a planned community under ORS
94.550 to 94.785.

(10) “Declarant control” means any spe-
cial declarant right relating to administra-
tive control of a homeowners association,
including but not limited to:

(a) The right of the declarant or person
designated by the declarant to appoint or re-
move an officer or a member of the board of
directors;

(b) Any weighted vote or special voting
right granted to a declarant or to units
owned by the declarant so that the declarant
will hold a majority of the voting rights in
the association by virtue of such weighted
vote or special voting right; and

(c) The right of the declarant to exercise
powers and responsibilities otherwise as-
signed by the declaration or bylaws or by the
provisions of ORS 94.550 to 94.783 to the as-
sociation, officers of the association or board
of directors of the association.

(11) “Declaration” means the instrument
described in ORS 94.580 which establishes a
planned community, and any amendments to
the instrument.

(12) “Electric vehicle charging station”
or “charging station” means a facility de-
signed to deliver electrical current for the
purpose of charging one or more electric
motor vehicles.

(13) “Governing document” means arti-
cles of incorporation, bylaws, a declaration
or a rule, regulation or resolution that was
properly adopted by the homeowners associ-
ation or any other instrument or plat relat-
ing to common ownership or common
maintenance of a portion of a planned com-
munity that is binding upon lots within the
planned community.

(14) “Governing entity” means an incor-
porated or unincorporated association, com-
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mittee, person or any other entity that has
authority under a governing document to
maintain commonly maintained property, to
impose assessments on lots or to act on mat-
ters of common concern on behalf of lot
owners within the planned community.

(15) “Homeowners association” or “asso-
ciation” means the organization of owners of
lots in a planned community, created under
ORS 94.625, required by a governing docu-
ment or formed under ORS 94.574.

(16) “Majority” or “majority of votes” or
“majority of owners” means more than 50
percent of the votes in the planned commu-
nity.
~ (17) “Mortgagee” means any person who
is:

(a) A mortgagee under a mortgage;

(b) A beneficiary under a trust deed; or

(¢) The vendor under a land sale con-
tract.

(18) “Owner” means the owner of any lot
in a planned community, unless otherwise
specified, but does not include a person
holding only a security interest in a lot.

(19) “Percent of owners” or “percentage
of owners” means the owners representing
the specified voting rights as determined un-
der ORS 94.658.

(20)(a) “Planned community” means any
subdivision under ORS 92.010 to 92.192 that
results in a pattern of ownership of real
property and all the buildings, improvements
and rights located on or belonging to the real
property, in which the owners collectively
are responsible for the maintenance, opera-
tion, insurance or other expenses relating to
any property within the planned community,
including common property, if any, or for the
exterior maintenance of any property that is
individually owned.

(b) “Planned community” does not mean:

(A) A condominium under ORS chapter
100;

(B) A subdivision that is exclusively
commercial or industrial; or

(C) A timeshare plan under ORS 94.803
to 94.945.

(21) “Purchaser” means any person other
than a declarant who, by means of a volun-
tary transfer, acquires a legal or equitable
interest in a lot, other than as security for
an obligation.

(22) “Purchaser for resale” means any
person who purchases from the declarant
more than two lots for the purpose of resale
whether or not the purchaser for resale
makes improvements to the lots before re-
selling them.
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(23) “Recorded declaration” means an in-
strument recorded with the recording officer
of the county in which the planned commu-
nity is located that contains covenants, con-
ditions and restrictions that are binding upon
lots in the planned community or that im-
pose servitudes on the real property.

(24) “Special declarant rights” means any
rights, in addition to the rights of the
declarant as a lot owner, reserved for the
benefit of the declarant under the declara-
tion or ORS 94.550 to 94.783, including but
not limited to:

(a) Constructing or completing construc-
tion of improvements in the planned commu-
nity which are described in the declaration;

(b) Expanding the planned community or
withdrawing property from the planned com-
munity under ORS 94.580 (3) and (4);

(¢) Converting lots into common prop-
erty;

(d) Making the planned community sub-
ject to a master association under ORS
94.695; or

(e) Exercising any right of declarant
control reserved under ORS 94.600.

(25) “Successor declarant” means the
transferee of any special declarant right.

(26) “Turn over” means the act of turn-
ing over administrative responsibility pursu-
ant to ORS 94.609 and 94.616.

(27) “Unit” means a building or portion
of a building located upon a lot in a planned
community and designated for separate occu-
pancy or ownership, but does not include any
building or portion of a building located on
common property.

(28) “Votes” means the votes allocated to

lots in the declaration under ORS 94.580 (2).
[1981 ¢.782 §3; 1999 ¢.677 §1; 2001 ¢.756 §5; 2003 ¢.569 §3;
2007 c.410 §1; 2013 c.438 §1; 2017 c.221 §5; 2017 c.423 §4]

94.560 Legislative findings. The Legis-
lative Assembly finds that:

(1) In the State of Oregon there are hun-
dreds of homeowners associations to which
the Oregon Condominium Law (ORS chapter
100) does not apply.

(2) These homeowners associations have
established a pattern of ownership in which
ownership of a single unit makes the owner
automatically a member of a homeowners
association with responsibilities for manage-
ment and maintenance.

(3) Many of these homeowners associ-
ations as associations and their members as
individuals have experienced problems from
the lack of statutory provisions. These prob-
lems which have arisen are usually the re-
sult of inexperience with this kind of
ownership. This inexperience often leads to
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difficulties for the association when it as-
sumes responsibility for the administration
of the planned development because usually
neither the developer who drafted the docu-
ments nor the local jurisdiction which may
have reviewed them has realized the long
term management implications of the re-
strictions imposed by the documents. The
most serious and frequent error is imposing
excessive voting requirements for any
changes in the documents, a basic error that
makes it and other errors unnecessarily dif-
ficult, if not impossible, to correct. Of almost
equal importance is the lack of disclosure of
significant differences this pattern of owner-
ship imposes on the homeowner and the re-
strictions on choice that must be accepted.

(4) Oregon land conservation policies and
the increasing cost of land will result in
rapid growth of this kind of homeownership
pattern.

(5) It is a matter of statewide concern
that the Legislative Assembly address prob-
lems associated with homeowners associ-
ations in order to make this kind of
homeownership pattern an acceptable choice
and in order to assure proper maintenance
of the projects so that the investment of the
owners and the appearance of Oregon com-
munities are protected.

(6) It is essential that the Legislative
Assembly establish basic statutory require-
ments for disclosure to first and subsequent
buyers, for the organization of the homeown-
ers association, and for a process by which
administrative responsibility for the planned
community is transferred from the developer
to the association of individual owners.

(7) ORS 94.550 to 94.783 are intended to
make developers, their legal counsel and
homeowners in Oregon homeowners associ-
ations the beneficiaries of experience accu-
mulated under Oregon’s condominium law
and gathered from members of existing Ore-
gon homeowners associations and associ-
ations in parts of the country where the
record of experience is longer than that in
Oregon. [1981 c.782 §3al

(Creation of Planned Community)

94.565 Planned community to be cre-
ated under ORS 94.550 to 94.783; excep-
tion; conveyance of lot or unit prohibited
until declaration recorded. (1) Except as
provided in ORS 94.570, a person may not
create a planned community in this state ex-
cept as provided in ORS 94.550 to 94.783.

(2) A person may not convey any lot or
unit in a planned community until the
planned community is created by the record-
ing of the declaration for the planned com-
munity with the county recording officer of
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each county in which the planned community
is located. [1981 ¢.782 §5; 1999 c.677 §2; 2001 c.756 §6]

94.570 Applicability of ORS 94.550 to
94.783. (1) ORS 94.550 to 94.783 apply to a
planned community created before January
1, 2002, under ORS 94.550 to 94.783 and to a
Class I planned community created on or af-
ter January 1, 2002.

(2) ORS 94.550 to 94.783, except for ORS
94.595 and 94.604, apply to a Class II planned
community created on or after January 1,
2002.

(3) Notwithstanding any other provision
of ORS 94.550 to 94.783, ORS 94.550 to 94.783
apply to a Class III planned community or a
planned community that is exclusively com-
mercial or industrial and that is created on
or after January 1, 2002, if the declaration
of the planned community so provides.

(4) Nothing in ORS 94.550 to 94.783 pro-
hibits the establishment of a condominium
subject to ORS chapter 100 or a timeshare
plan subject to ORS 94.803 to 94.945 within

a planned community. [1981 c.782 §6; 1983 ¢.530
§52; 1985 ¢.76 §3; 1999 c.677 §3; 2001 c.756 §7; 2003 c.569
§4]

94.572 Applicability of certain pro-
visions of ORS 94.550 to 94.783 to Class I
or Class II planned communities. (1) A
Class I or Class II planned community cre-
ated before January 1, 2002, that was not
created under ORS 94.550 to 94.783 is subject
to this section and ORS 94.550, 94.573, 94.574,
94.576, 94.577, 94.590, 94.595 (5) to (9), 94.625,
94.626, 94.630 (1), (3) and (4), 94.639, 94.640,
94.641, 94.642, 94.645, 94.647, 94.650, 94.652,
94.655, 94.657, 94.658, 94.660, 94.661, 94.662,
94.665, 94.670, 94.675, 94.676, 94.680, 94.690,
94.695, 94.704, 94.709, 94.712, 94.716, 94.719,
94.723, 94.728, 94.733, 94.762, 94.770, 94.775,
94.777, 94.779 and 94.780 to the extent that
those statutes are consistent with any gov-
erning documents of the planned community.

(2) If the governing documents of a
planned community described in subsection
(1) of this section do not provide for the for-
mation of a homeowners association, the re-
quirements of this section are not effective
until the formation of an association in ac-
cordance with ORS 94.574.

(3) If a provision of the governing docu-
ments of a planned community described in
subsection (1) of this section is inconsistent
with this section, the owners may amend the
governing documents using the procedures in

ORS 94.573. [2001 c.756 §3; 2003 c.569 §5; 2005 c.543
§3; 2007 c.409 §33; 2009 c.641 §3a; 2013 c.438 §4; 2015 ¢.27
§6; 2016 ¢.86 §2; 2017 c.423 §8]

94573 Class I or Class II planned
community option to amend governing
documents to conform to statute. (1)(a)(A)
The owners in a Class I or Class II planned
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community created before January 1, 2002,
that was not created under ORS 94.550 to
94.783 may amend any provision of the
planned community’s governing documents to
conform with this section and ORS 94.550,
94.572, 94.574, 94.576, 94.590, 94.595 (5) to (9),
94.625, 94.626, 94.630 (1), (3) and (4), 94.639,
94.640, 94.641, 94.642, 94.645, 94.647, 94.650,
94.652, 94.655, 94.657, 94.658, 94.660, 94.661,
94.662, 94.665, 94.670, 94.675, 94.676, 94.680,
94.690, 94.695, 94.704, 94.709, 94.712, 94.716,
94.719, 94.723, 94.728, 94.733, 94.762, 94.770,
94.775, 94.777, 94.779 and 94.780.

(B) An amendment to any provision of a
planned community’s governing documents
made pursuant to this paragraph must be
executed in accordance with the procedures
for the adoption of amendments prescribed
by, and subject to any limitations specified
in, the planned community’s governing docu-
ments.

(C) Nothing in this section or ORS 94.572
requires the owners to amend a declaration
or bylaws to include the information required
by ORS 94.580 or 94.635.

(b) If a planned community’s governing
documents do not provide procedures to
amend the provisions of the governing docu-
ments:

(A) The owners may amend the incon-
sistent provisions of a governing document
other than bylaws to conform with this sec-
tion and ORS 94.550, 94.572, 94.574, 94.576,
94.590, 94.595 (5) to (9), 94.625, 94.626, 94.630
(1), (3) and (4), 94.639, 94.640, 94.641, 94.642,
94.645, 94.647, 94.650, 94.652, 94.655, 94.657,
94.658, 94.660, 94.661, 94.662, 94.665, 94.670,
94.675, 94.676, 94.680, 94.690, 94.695, 94.704,
94.709, 94.712, 94.716, 94.719, 94.723, 94.728,
94.733, 94.762, 94.770, 94.775, 94.777 and
94.780 by a vote of at least 75 percent of the
owners in the planned community.

(B) The owners may amend the incon-
sistent provisions of the bylaws to conform
with this section and ORS 94.550, 94.572,
94.574, 94.576, 94.590, 94.595 (5) to (9), 94.625,
94.626, 94.630 (1), (3) and (4), 94.639, 94.640,
94.641, 94.642, 94.645, 94.647, 94.650, 94.652,
94.655, 94.657, 94.658, 94.660, 94.661, 94.662,
94.665, 94.670, 94.675, 94.676, 94.680, 94.690,
94.695, 94.704, 94.709, 94.712, 94.716, 94.719,
94.723, 94.728, 94.733, 94.762, 94.770, 94.775,
94.777, 94.779, and 94.780 by a vote of at least
a majority of the owners in the planned
community.

(C) The owners may adopt an amendment
to the provisions of a governing document at
a meeting held in accordance with the gov-
erning documents or by another procedure
permitted by the governing documents that
follows the procedures prescribed in ORS
94.647, 94.650 or 94.660.
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(2) The owners of a planned community
described in subsection (1) of this section
shall execute, certify and record an amend-
ment adopted pursuant to subsection (1) of
this section to:

(a) A recorded declaration as provided in
ORS 94.590 (2), (3) and (5).

(b) The bylaws or any other governing
document as provided in ORS 94.590 (3). If
the bylaws or other governing document to
which the amendment relates were recorded,
the owners shall cause an amendment to the
bylaws or other governing document to be
recorded in the office of the recording officer
of every county in which the planned com-
munity is located.

(3) An amendment adopted pursuant to
subsection (1) of this section shall include:

(a) A reference to the recording index
numbers and date of recording of the gov-
erning document, if recorded, to which the
amendment relates; and

(b) A statement that the amendment is
adopted. [2017 c423 §10]

94.574 Procedure for formation of
homeowners association by Class I or
Class II planned community. (1)(a) If the
governing documents of a Class I or Class II
planned community created before January
1, 2002, that was not created under ORS
94.550 to 94.783 do not provide for the for-
mation of a homeowners association, at least
10 percent of the owners in the planned
community or any governing entity of the
planned community may initiate the forma-
tion of an association as provided in this
section.

(b) The owners or the governing entity
initiating the association formation shall:

(A) Call an organizational meeting for
the purpose of voting whether to form an
association described in ORS 94.625; and

(B) Provide notice of the organization
meeting to the owners in the planned com-
munity.

(¢) The notice of the organizational
meeting shall list the names of the initiating
owners or the governing entity and shall in-
clude the following statements:

(A) The organizational meeting is for the
purpose of voting whether to form an associ-
ation in accordance with the proposed arti-
cles of incorporation;

(B) If the owners vote to form an associ-
ation, the owners may elect the initial board
of directors provided for in the articles of
%ncorporation and may adopt the initial by-
aws;

(C) The formation of the association re-
quires an affirmative vote of at least a ma-
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jority of the owners in the planned
community, or a larger percentage if so
specified in an applicable governing docu-
ment;

(D) An affirmative vote of at least a ma-
jority of the owners present is required to
adopt the articles of incorporation, to elect
the initial board of directors pursuant to the
articles of incorporation or to adopt the ini-
tial bylaws;

(E) If the initial board of directors is not
elected at the organizational meeting, an in-
terim board of directors must be elected pur-
suant to bylaws adopted as provided in
subsection (4) of this section; and

(F) A copy of the proposed articles of in-
corporation and bylaws will be available at
least five business days before the meeting
and a statement of the method of requesting

a copy.

(2) The notice described in subsection
(1)(c) of this section must be delivered in ac-
cordance with the declaration and bylaws.
If there are no governing documents or the
governing documents do not include notice
provisions, the owners or the governing en-
tity shall follow the procedure prescribed in
ORS 94.650 (4).

(3) The initiating owners or the govern-
ing entity shall cause articles of incorpo-
ration and bylaws to be drafted at least five
business days before the organizational
meeting. The bylaws must include, to the ex-
tent applicable, the information required by
ORS 94.635.

(4) At the organizational meeting:

(a) Representatives of the initiating own-
ers or the governing entity shall conduct the
meeting according to Robert’s Rules of Order
as provided in ORS 94.657, to the extent not
inconsistent with the governing documents.

(b) The initiating owners or the govern-
ing entity shall make available copies of the
proposed articles of incorporation and by-
laws.

(c) The affirmative vote of at least a ma-
jority of the owners of a planned community,
or a larger percentage if so specified in an
applicable governing document, is required
to form an association under this section.

(d) An owner may vote by proxy or writ-
ten ballot if so approved by a majority of the
initiating owners or by the governing entity.

(e)(A) If the owners vote to form an as-
sociation at the organizational meeting, the
owners:

(1) Shall adopt articles of incorporation;

(i1)) May elect the initial board of direc-
tors as provided in the articles of incorpo-
ration;
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(iii) Shall adopt bylaws; and

(iv) Shall conduct any other authorized
business by an affirmative vote of at least a
majority of the owners present.

(B) If the owners do not elect the initial
board of directors at the organizational
meeting, the owners shall elect an interim
board of directors by an affirmative vote of
at least a majority of the owners present to
serve until the initial board of directors is
elected.

(5) Not later than 10 business days after
the organizational meeting, the board of di-
rectors shall cause:

(a) The articles of incorporation to be
filed with the Secretary of State under ORS
chapter 65.

(b) The notice of planned community to
be prepared, executed and recorded in accor-
dance with ORS 94.576.

(c) A statement of association informa-
tion to be prepared, executed and recorded in
accordance with ORS 94.667.

(d) Each owner to receive a copy of the
notice of planned community, together with
a copy of the adopted articles of incorpo-
ration and bylaws, if any, or a statement of
the procedure and method for adoption of
bylaws described in subsection (4) of this
section. The copies and any statement must
be delivered to each lot, mailed to the mail-
ing address of each lot or mailed to the
mailing addresses designated by the owners
in writing.

(6) If the owners vote to form an associ-
ation, all costs incurred under this section,
including but not limited to the preparation
and filing of the articles of incorporation, the
drafting of bylaws, the preparation of notice
of meeting and the drafting, delivery and re-
cording of all notices and statements, shall
be a common expense of the owners and
shall be allocated as provided in the appro-
priate governing document or any amend-
ment thereto. [2017 c.423 §11]

94.575 Applicability of subdivision law.
ORS 92.010 to 92.170 apply to a planned
community established under ORS 94.550 to
94.783. [1981 c.782 §4]

94.576 Class I or Class II planned
community option to be subject to pro-
visions of ORS 94.550 to 94.783. (1)(a) The
owners in a Class I or Class II planned com-
munity that is subject to the statutory pro-
visions listed in ORS 94.572 (1) may elect to
be subject to any other provisions of ORS
94.550 to 94.783 upon compliance with the
applicable procedures prescribed in ORS
94.572, 94.573 or 94.574.

(b) If the owners in a Class I or Class II
planned community elect to be subject to
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additional provisions of ORS 94.550 to 94.783,
the board of directors of the association shall
cause a notice of planned community to be
prepared, executed and recorded in accor-
dance with subsection (3) of this section.
This paragraph does not apply if a statement
of the election was included in the notice of
planned community required or permitted
under ORS 94.574.

(2)(a) The owners in a Class III planned
community created before January 1, 2002,
may elect to be subject to provisions of ORS
94.550 to 94.783 upon compliance with the
applicable procedures in ORS 94.572, 94.573
or 94.574.

(b) If the owners in a Class III planned
community elect to be subject to provisions
of ORS 94.550 to 94.783, the board of direc-
tors of the association shall cause a notice
of planned community to be prepared, exe-
cuted and recorded in accordance with sub-
section (3) of this section.

(3)(a) The notice of planned community
required or permitted by ORS 94.574 must be:

(A) Titled “Notice of Planned Community
under ORS 94.574”;

(B) Executed by the president and secre-
tary of the association; and

(C) Recorded in the office of the record-
ing officer of every county in which the
property is located.

(b) The notice of planned community
shall include:

(A) The name of the planned community
and association as identified in the recorded
declaration and any covenants, conditions
and restrictions or other governing docu-
ment, and, if different, the current name of
the association;

(B) A list of the properties, described as
required for recordation in ORS 93.600,
within the jurisdiction of the association;

(C) Information identifying the recorded
declaration and any covenants, conditions
and restrictions or other governing docu-
ments, and a reference to the recording index
numbers and date of recording of the gov-
erning documents;

(D) A statement that the property de-
scribed in accordance with subparagraph (B)
of this paragraph is subject to specific pro-
Xisions of the Oregon Planned Community

ct;

(E) A reference to the specific provisions
of the Oregon Planned Community Act that
apply to the subject property and a reference
to the subsection of this section under which
the application is made; and

(F) If an association is formed under ORS
94.574, a statement to that effect.
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(4) The board of directors of an associ-
ation not otherwise required to cause a no-
tice of planned community to be prepared
and recorded under ORS 94.574 may cause a
notice of planned community to be prepared,
executed and recorded as provided in subsec-
tion (3) of this section. [2017 c.423 §12]

94.577 Recording amended governing
documents; marketability of title unaf-
fected by noncompliance. (1) An amended
governing document must include a reference
to the recording index numbers and the date
of recording of prior governing documents.

(2) The county clerk may charge a fee for
recording a governing document or an
amendment to a governing document under
ORS 94.572, 94.573, 94.574 or 94.576 accord-
ing to the provisions of ORS 205.320 (1)(d).

(3) Title to a unit, lot or common prop-
erty in a Class I or Class II planned commu-
nity created before January 1, 2002, may not
be rendered unmarketable or otherwise af-
fected by a failure of the planned community
to be in compliance with a requirement of
this section or ORS 94.572, 94.573, 94.574 or
94.576. [2017 c.423 §13]

94.580 Declaration; recordation; con-
tents. (1) A declarant shall record, in accor-
dance with ORS 94.565, the declaration for a
planned community in the office of the re-
cording officer of each county in which the
planned community is located.

(2) The declaration shall include:

(a) The name and classification of the
planned community;

(b) The name of the association and the
type of entity formed in accordance with
ORS 94.625;

(c) A statement that the planned commu-
nity is subject to ORS 94.550 to 94.783;

(d) A statement that the bylaws adopted
under ORS 94.625 must be recorded;

(e) A legal description, as required under
ORS 93.600, of the real property included in
the planned community;

(f) A legal description, as required under
ORS 93.600, of any real property included in
the planned community which is or must be-
come a common property;

(g) A description of any special declarant
rights other than the rights described under
subsections (3) and (4) of this section;

(h) A statement of the number of votes
allocated to each lot in accordance with ORS
94.658;

(i) A method of determining the liability
of each lot for common expenses and the
right of each lot to any common profits of
the association;
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(j) A statement of when the lots, includ-
ing lots owned by the declarant, become
subject to assessment;

(k) If a Class I planned community, pro-
visions for establishing a reserve account
and for the preparation, review and update
of the reserve study and the maintenance
plan as required by ORS 94.595;

(L) Any restrictions on the alienation of
lots. Any such restriction created by any
document other than the declaration may be
incorporated by reference to the official re-
cords of the county where the property is
located,;

(m) A statement of the use, residential
or otherwise, for which each lot is intended;

(n) A statement as to whether or not the
association pursuant to ORS 94.665 may sell,
convey or subject to a security interest any
portion of the common property and any
limitation on such authority;

(o) A statement of any restriction on the
use, maintenance or occupancy of lots or
units;

(p) The method of amending the declara-
tion and a statement of the percentage of
votes required to approve an amendment of
the declaration in accordance with ORS
94.590;

(@) A description of any contemplated
improvements which the declarant agrees to
build, or a statement that the declarant does
not agree to build any improvement or does
not choose to limit declarant’s rights to add
improvements not described in the declara-
tion;

(r) A statement of any period of declarant
control or other special declarant rights re-
served by the declarant under ORS 94.600;

(s) A statement of the time at which the
deed to the common property is to be deliv-
ered, whether by date or upon the occur-
rence of a stipulated event; and

(t) Any provisions restricting a right of
the association with respect to the common
property, or an individual lot owner with re-
spect to the lot or improvements on the lot,
including but not limited to:

(A) A right to divide the lot or to com-
bine it with other lots;

(B) A right to repair or restore improve-
ments on the lot at the owner’s discretion in
the event of damage or destruction;

(C) The requirement for architectural
controls, including but not limited to fencing,
landscaping or choice of exterior colors and
materials of structures to be placed on the
common property or on a lot; and
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(D) The requirement of review of any
plans of any structure to be placed on the
common property or a lot.

(3) If the declarant reserves the right to
expand the planned community by annexing
lots or common property or by creating ad-
ditional lots or common property by develop-
ing existing property in the planned
community, the declaration shall contain, in
addition to the provisions required under
subsections (1) and (2) of this section, a gen-
eral description of the plan of development
including:

(a) The procedure by which the planned
community will be expanded,

(b) The maximum number of lots and
units to be included in the planned commu-
nity or a statement that there is no limita-
tion on the number of lots or units which the
declarant may create or annex to the
planned community;

(c) A general description of the nature
and proposed use of any common property
which the declarant agrees to create or an-
nex to the planned community or a statement
that there is no limitation on the right of the
declarant to create or annex common prop-
erty;

(d) The method of allocation of votes if
additional lots are to be created or annexed
to the planned community; and

(e) The formula to be used for reallocat-
ing the common expenses if additional lots
are to be created or annexed to the planned
community, and the manner of reapportion-
ing the common expenses if lots are created
or annexed during the fiscal year.

(4) If the declarant may withdraw prop-
erty from the planned community, the decla-
ration shall include in addition to the
provisions required under subsections (1), (2)
and (3) of this section:

(a) The procedure by which property will
be withdrawn;

(b) A general description of the property
which may be withdrawn from the planned
community;

(¢) The method of allocation of votes if
lots are withdrawn from the planned com-
munity;

(d) The formula to be used for reallocat-
ing the common expenses if the property to
be withdrawn has been assessed for common
expenses prior to withdrawal; and

(e) The date after which the right to
withdraw property from the planned commu-
nity shall expire or a statement that such a

right shall not expire. [1981 c.782 §12; 1999 c.677
§4; 2001 ¢.756 §8; 2003 ¢.569 §6; 2007 c.409 §6al
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94.585 Authority to amend declaration
and initial bylaws to comply with federal
or state laws. A declarant may amend the
declaration or initial bylaws in order to
comply with requirements of the Federal
Housing Administration, the United States
Department of Veterans Affairs, Rural De-
velopment or the Farm Service Agency of the
United States Department of Agriculture, the
Federal National Mortgage Association, the
Government National Mortgage Association,
the Federal Home Loan Mortgage Corpo-
ration, any department, bureau, board, com-
mission or agency of the United States or the
State of Oregon or any corporation wholly
owned, directly or indirectly, by the United
States or the State of Oregon that insures,
guarantees or provides financing for a
planned community or lots in a planned
community. However, if the need to amend
the declaration or the initial bylaws occurs
after the turnover to the homeowners asso-
ciation has occurred, the amendment must
be approved by the association in accordance
with the approval provisions of the declara-

tion or bylaws. [1981 c.782 §19; 1991 c.67 §18; 1999
¢.677 §6; 2007 c.71 §26]

94.590 Amendment of declaration by
owners. (1)(a) The declaration may be
amended only with the approval of owners
representing at least 75 percent of the total
votes in the planned community or any
larger percentage specified in the declara-
tion.

(b) An amendment under this section
may not:

(A) Limit or diminish any right of a
declarant reserved under ORS 94.580 (3) or
(4) or any other special declarant right with-
out the consent of the declarant. A declarant
may waive the declarant’s right of consent.

(B) Change the boundaries of any lot or
any uses to which any lot or unit is re-
stricted as stated in the declaration under
ORS 94.580 (2)(m) or change the method of
determining liability for common expenses,
the method of determining the right to com-
mon profits or the method of determining
voting rights of any lot or unit unless the
owners of the affected lots or units unan-
imously consent to the amendment.

(c) Any changes to the plat, including
required approvals or consents of owners or
others, are governed by the applicable pro-
visions of ORS 92.010 to 92.192.

(2)(a) Unless otherwise provided in the
declaration, an amendment to the declaration
may be proposed by a majority of the board
of directors or by at least 30 percent of the
owners in the planned community.

(b) When the association adopts an
amendment to the declaration, the associ-
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ation shall record the amendment in the of-
fice of the recording officer in each county
in which the planned community is located.
An amendment of the declaration is effective
only upon recordation.

(3) Notwithstanding a provision in a dec-
laration that requires amendments to be ex-
ecuted and acknowledged by all owners
approving the amendment, amendments to a
declaration under this section shall be exe-
cuted and certified on behalf of the associ-
ation by the president and secretary as being
adopted in accordance with the declaration
and the provisions of this section and ac-
knowledged in the manner provided for ac-
knowledgment of deeds.

(4) An amendment to a declaration or
plat shall be conclusively presumed to have
been regularly adopted in compliance with
all applicable procedures relating to such
amendment unless an action is brought
within one year after the date such amend-
ment was recorded or the face of the re-
corded amendment indicates that the
amendment received the approval of fewer
votes than required for such approval. How-
ever, nothing in this subsection shall prevent
the further amendment of an amended decla-
ration or plat.

(5) During any period of declarant con-
trol, voting on an amendment under subsec-
tion (1) of this section shall be without
regard to any weighted vote or special voting
right reserved by the declarant except as
otherwise provided under ORS 94.585. Noth-
ing in this subsection is intended to prohibit
a declarant from reserving the right to re-
quire the declarant’s consent to an amend-
ment during the period reserved in the
declaration for declarant control.

(6) The board of directors, upon the
adoption of a resolution, may cause a re-
stated declaration to be prepared and re-
corded to codify individual amendments that
have been adopted in accordance with this
section or ORS 94.585 without the further
approval of owners. A declaration restated
under this subsection must:

(a) Include all previously adopted amend-
ments in effect and may not include any
other changes except to correct scriveners’
errors or to conform format and style;

(b) Include a statement that the board of
directors has adopted a resolution in accor-
dance with this subsection and is causing the
declaration to be restated and recorded un-
der this subsection;

(¢) Include a reference to the recording
index numbers and date of recording of the
initial declaration and all previously re-
corded amendments in effect being codified;

Title 10

Page 19

(d) Include a certification by the presi-
dent and secretary of the association that the
restated declaration includes all previously
adopted amendments in effect and no other
changes except, if applicable, to correct
scriveners’ errors or to conform format and
style; and

(e) Be executed and acknowledged by the
president and secretary of the association
and recorded in the deed records of each
county in which the planned community is

located. [1981 c.782 §21; 1999 c.677 §5; 2001 c.756 §9;
2003 ¢.569 §7; 2007 c.410 §22]

94.595 Reserve account for maintain-
ing, repairing and replacing common
property; reserve study; maintenance
plan. (1) The declarant, on behalf of a
homeowners association, shall:

(a) Conduct an initial reserve study as
described in subsection (3) of this section;

(b) Prepare an initial maintenance plan
as described in subsection (4) of this section;
and

(¢c) Establish a reserve account as pro-
vided in subsection (2) of this section.

(2)(a) A homeowners association shall es-
tablish a reserve account to fund major
maintenance, repair or replacement of all
items of common property which will
normally require major maintenance, repair
or replacement, in whole or in part, in more
than one and less than 30 years, for exterior
painting if the common property includes ex-
terior painted surfaces, for other items,
whether or not involving common property,
if the association has responsibility to main-
tain the items and for other items required
by the declaration or bylaws. The reserve
account need not include reserves for those
items:

(A) That can reasonably be funded from
the general budget or other funds or ac-
counts of the association; or

(B) For which one or more, but less than
all, owners are responsible for maintenance
and replacement under the provisions of the
declaration or bylaws.

(b) The reserve account shall be estab-
lished in the name of the homeowners asso-
ciation. The association is responsible for
administering the account and for making
periodic payments into the account.

(c) The reserve portion of the initial as-
sessment determined by the declarant shall
be based on:

(A) The reserve study described in sub-
section (3) of this section; or

(B) Other reliable information.

(d) A reserve account established under
this section must be funded by assessments
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against the individual lots for which the re-
serves are established.

(e) Unless the declaration provides oth-
erwise, the assessments under this subsec-
tion begin accruing for all lots from the date
the first lot is conveyed.

(3)(a) The board of directors of the asso-
ciation shall annually determine the reserve
account requirements by conducting a re-
serve study or reviewing and updating an
existing study using the following informa-
tion:

(A) The starting balance of the reserve
account for the current fiscal year;

(B) The estimated remaining useful life
of each item for which reserves are or will
be established, as of the date of the study or
review,

(C) The estimated cost of maintenance
and repair and replacement at the end of the
useful life of each item for which reserves
are or will be established,;

(D) The rate of inflation during the cur-
rent fiscal year; and

(E) Returns on any invested reserves or
investments.

(b) Subject to subsection (8) of this sec-
tion, after review of the reserve study or re-
serve study update, the board of directors
may, without any action by owners:

(A) Adjust the amount of payments as
indicated by the study or update; and

(B) Provide for other reserve items that
the board of directors, in its discretion, may
deem appropriate.

(c) The reserve study shall:

(A) Identify all items for which reserves
are or will be established,;

(B) Include the estimated remaining use-
ful life of each item, as of the date of the
reserve study; and

(C) Include for each item, as applicable,
an estimated cost of maintenance and repair
and replacement at the end of the item’s
useful life.

(4)(a) The board of directors shall prepare
a maintenance plan for the maintenance, re-
pair and replacement of all property for
which the association has maintenance, re-
pair or replacement responsibility under the
declaration or bylaws or ORS 94.550 to
94.783. The maintenance plan shall:

(A) Describe the maintenance, repair and
replacement to be conducted;

(B) Include a schedule for the mainte-
nance, repair and replacement;

(C) Be appropriate for the size and com-
plexity of the maintenance, repair and re-
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placement responsibility of the association;
and

(D) Address issues that include but are
not limited to warranties and the useful life
of the items for which the association has
maintenance, repair and replacement respon-
sibility.

(b) The board of directors shall review
and update the maintenance plan described
under this subsection as necessary.

(5)(a) If the declaration or bylaws require
a reserve account, the reserve study require-
ments of subsection (3) of this section and
the maintenance plan requirements of sub-
section (4) of this section first apply to the
association of a subdivision that meets the
definition of a planned community under
ORS 94.550 and is recorded prior to October
23, 1999, when:

(A) The board of directors adopts a reso-
lution in compliance with the bylaws that
applies the requirements of subsections (3)
and (4) of this section to the association; or

(B) A petition signed by a majority of
owners is submitted to the board of directors
mandating that the requirements of subsec-
tions (3) and (4) of this section apply to the
association.

(b) A reserve study and maintenance plan
shall be completed within one year of adop-
tion of the resolution or submission of the
petition to the board of directors.

(6)(a) Except as provided in paragraph (b)
of this subsection, the reserve account may
be used only for the purposes for which re-
serves have been established and is to be
kept separate from other funds.

(b) After the individual lot owners have
assumed responsibility for administration of
the planned community under ORS 94.616, if
the board of directors has adopted a resolu-
tion, which may be an annual continuing
}'eS(()ilution, authorizing the borrowing of
unds:

(A) The board of directors may borrow
funds from the reserve account to meet high
seasonal demands on the regular operating
funds or to meet unexpected increases in ex-
penses.

(B) Not later than the adoption of the
budget for the following year, the board of
directors shall adopt by resolution a written
payment plan providing for repayment of the
borrowed funds within a reasonable period.

(7) The reserve account is subject to the
requirements and restrictions of ORS 94.670
and any additional restrictions or require-
ments imposed by the declaration, bylaws or
rules of the homeowners association.

(8)(a) Except as provided under paragraph
(b) of this subsection, unless the board of di-
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rectors under subsection (3) of this section
determines that the reserve account will be
adequately funded for the following year, the
board of directors or the owners may not
vote to eliminate funding a reserve account
required under this section or under the
declaration or bylaws.

(b) Following the turnover meeting de-
scribed in ORS 94.609, on an annual basis,
the board of directors, with the approval of
all owners, may elect not to fund the reserve
account for the following year.

(9) Assessments paid into the reserve ac-
count are the property of the association and
are not refundable to sellers or owners of

lots. [1981 ¢.782 §15; 1999 ¢.677 §7; 2001 c.756 §10; 2003
c.569 §8; 2005 c.543 §1; 2007 c.409 §7; 2009 c.641 §4; 2017
c.111 §1]

(Declarant Control; Turnover of
Administrative Control)

94.600 Declarant control of associ-
ation. (1) Subject to ORS 94.604 to 94.621, a
declaration may reserve special declarant
rights including, without limitation, the right
to a period of declarant control that may be
of limited or unlimited duration. A formal or
written proxy or power of attorney is not re-
quired from an owner to vest the declarant
with such authority.

(2) A declarant may voluntarily relin-
quish any rights reserved in the declaration
under subsection (1) of this section.

(3) Upon the expiration of any period of
declarant control reserved in the declaration
under subsection (1) of this section, the
rights automatically shall pass to the lot
owners, including the declarant if the
declarant owns a lot in the planned commu-
nity.

(4) A declarant may not amend a decla-
ration to increase the scope of special
declarant rights reserved in the declaration
after the sale of the first lot in the planned
community unless owners representing 75
percent of the total vote, other than the

declarant, agree to the amendment. [1981 c.782
§11; 1999 ¢.677 §8]

94.604 Transitional advisory commit-
tee. (1) As provided in this section, the
declarant or the owners of a planned com-
munity that contains at least 20 lots in ei-
ther the initial development or with the
annexation of additional property shall form
a transitional advisory committee to provide
for the transition from administrative re-
sponsibility by the declarant of the planned
community under ORS 94.600 to administra-
tive responsibility by the association. The
declarant shall call a meeting of owners for
the purpose of selecting a transitional advi-
sory committee not later than the 60th day
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after the date the declarant conveys 50 per-
cent or more of the lots then existing in the
planned community to owners other than a
successor declarant.

(2) The transitional advisory committee
shall consist of three or more members. The
owners, other than the declarant, shall select
two or more members. The declarant may
select no more than one member. The com-
mittee shall have reasonable access to all
information and documents which the
declarant is required to turn over to the as-
sociation under ORS 94.616.

(3) An owner may call a meeting of own-
ers to select the transitional advisory com-
mittee if the declarant fails to do so under
subsection (1) of this section.

(4) Notwithstanding subsection (1) of this
section, if the owners do not select members
for the transitional advisory committee under
subsection (2) of this section, the declarant
shall have no further obligation to form the
committee.

(5) The requirement for a transitional
advisory committee shall not apply once the
turnover meeting called under ORS 94.609
h;;% é)ge]zen held. [1981 c.782 §64; 1999 c.677 §9; 2003
C.

94.605 [Amended by 1965 ¢.619 §31; repealed by 1971
c.478 §1]

94.609 Notice of meeting to turn over
administrative responsibility. (1) At the
time specified in the declaration, but not
later than 90 days after expiration of any
period of declarant control reserved under
ORS 94.600, or 90 days after conveying 10
lots in the planned community if there is not
a period of declarant control, the declarant
shall call a meeting for the purpose of turn-
ing over administrative responsibility for the
planned community to the homeowners asso-
ciation.

(2) The declarant shall give notice of the
meeting to each owner as provided in the
bylaws.

(3) If the declarant does not call a meet-
ing under this section within the required
time, the transitional advisory committee
formed under ORS 94.604 or any owner may
call a meeting and give notice as required in
this section. [1981 c.782 §65; 1999 ¢.677 §10]

94.610 [Amended by 1965 ¢.619 §32; repealed by 1971
c478 §1]

94.615 [Repealed by 1971 ¢.478 §1]

94.616 Turnover meeting; transfer of
administration; receivership. (1) At the
meeting called under ORS 94.609, the
declarant shall turn over to the homeowners
association the responsibility for the admin-
istration of the planned community, and the
association shall accept the administrative
responsibility from the declarant.
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(2) If a quorum of the owners is present,
the owners shall elect not fewer than the
number of directors sufficient to constitute
a quorum of the board of directors in accor-
dance with the declaration or bylaws of the
association.

(3) At the meeting called under ORS
94.609, the declarant shall deliver to the as-
sociation:

(a) The original or a photocopy of the
recorded declaration and copies of the bylaws
and the articles of incorporation, if any, of
the planned community and any supplements
and amendments to the articles or bylaws;

(b) A deed to the common property in the
planned community, unless otherwise pro-
vided in the declaration;

(c) The minute books, including all min-
utes, and other books and records of the as-
sociation and the board of directors;

(d) All rules and regulations adopted by
the declarant;

(e) Resignations of officers and members
of the board of directors who are required to
resign because of the expiration of any pe-
riod of declarant control reserved pursuant
to ORS 94.600;

() A financial statement. The financial
statement:

(A) Must consist of a balance sheet and
an income and expense statement for the
preceding 12-month period or the period fol-
lowing the recording of the declaration,
whichever period is shorter; and

(B) Must be reviewed, in accordance with
the Statements on Standards for Accounting
and Review Services issued by the American
Institute of Certified Public Accountants, by
an independent certified public accountant
licensed in the State of Oregon if the annual
assessments of an association exceed $75,000;

(g) All funds of the association and con-
trol of the funds, including all bank records;

(h) All tangible personal property that is
property of the association, and an inventory
of the property;

(i) Records of all property tax payments
for the common property to be administered
by the association;

(j) Copies of any income tax returns filed
by the declarant in the name of the associ-
ation, and supporting records for the returns;

(k) All bank signature cards;

(L) The reserve account established in
the name of the association under ORS
94.595;

(m) The reserve study and the mainte-
nance plan required under ORS 94.595, in-
cluding all updates and other sources of

Title 10

Page 22

information that serve as a basis for calcu-
lating reserves in accordance with ORS
94.595;

(n) An operating budget for the portion
of the planned community turned over to as-
sociation administration and a budget for re-
placement and maintenance of the common
property;

(0) A copy of the following, if available:

(A) The as-built architectural, structural,
engineering, mechanical, electrical and
plumbing plans;

(B) The original specifications, indicating
all subsequent material changes;

(C) The plans for underground site ser-
vice, site grading, drainage and landscaping
together with cable television drawings;

(D) Any other plans and information rel-
evant to future repair or maintenance of the
property; and

(E) A list of the general contractor and
the electrical, heating and plumbing subcon-
tractors responsible for construction or in-
stallation of common property;

(p) Insurance policies;

(q) Copies of any occupancy permits is-
sued for the planned community;

(r) Any other permits issued by govern-
mental bodies applicable to the planned com-
munity in force or issued within one year
before the date on which the owners assume
administrative responsibility;

(s) A list of any written warranties on
the common property that are in effect and
the names of the contractor, subcontractor
or supplier who made the installation for
which the warranty is in effect;

(t) A roster of owners and their addresses
and telephone numbers, if known, as shown
on the records of the declarant;

(u) Leases of the common property and
any other leases to which the association is
a party;

(v) Employment or service contracts in
which the association is one of the contract-
ing parties or service contracts in which the
association or the owners have an obligation
or responsibility, directly or indirectly, to
pay some or all of the fee or charge of the
person performing the service; and

(w) Any other contracts to which the
homeowners association is a party.

(4) In order to facilitate an orderly tran-
sition, during the three-month period follow-
ing the turnover meeting, the declarant or
an informed representative shall be available
to meet with the board of directors on at
least three mutually acceptable dates to re-
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view the documents delivered under subsec-
tion (3) of this section.

(5) If the declarant has complied with
this section and unless the declarant has
sufficient voting rights as a lot owner to
control the association, the declarant is not
responsible for the failure of the owners to
elect the number of directors sufficient to
constitute a quorum of the board of directors
and assume control of the association in ac-
cordance with subsection (1) of this section.
The declarant is relieved from further re-
sponsibility for the administration of the as-
sociation, except as a lot owner.

(6) If the owners present do not consti-
tute a quorum or the owners fail to elect the
number of directors sufficient to constitute
a quorum of the board of directors at the
turnover meeting held in accordance with
this section:

(a) At any time before the election of the
number of directors sufficient to constitute
a quorum, an owner or first mortgagee may
call a special meeting for the purpose of
election of directors and shall give notice of
the meeting in accordance with the notice
requirements in the bylaws for special meet-
ings. The owners and first mortgagees pres-
ent at the special meeting shall select a
person to preside over the meeting.

(b) An owner or first mortgagee may re-
quest a court to appoint a receiver as pro-
vided in ORS 94.642. [1981 c.782 §67; 1983 c.206 §3;
1999 ¢.677 §11; 2001 c¢.756 §11; 2003 c.803 §19; 2007 c.409
§8

94.620 [Repealed by 1971 ¢.478 §1]

94,621 Rights of declarant following
turnover meeting. If a declarant has not
completed development of lots or common
property in a planned community at the time
of the meeting called under ORS 94.609, the
declarant may continue to hold the special
declarant rights, other than a right of
declarant control, reserved under the decla-
ration. [1981 c.782 §68; 1999 c.677 §12]

94.622 Obligations and liabilities aris-
ing from transfer of special declarant
rights. (1) As wused in this section,
“affiliate” means any person who controls a
transferor or successor declarant, is con-
trolled by a transferor or successor declarant
or is under common control with a transferor
or successor declarant.

(2) A person controls or is controlled by
a transferor or successor declarant if the
person:

(a) Is a general partner, officer, director
or employee;

(b) Directly or indirectly, or acting in
concert with one or more other persons or
through one or more subsidiaries, owns, con-
trols, holds with power to vote, or holds
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proxies representing more than 20 percent of
the voting interests of the transferor or suc-
cessor declarant;

(c) Controls in any manner the election
of a majority of the members of the board of
directors; or

(d) Has contributed more than 20 percent
of the capital of the transferor or successor
declarant.

(8) Upon the transfer of any special
declarant right, the liabilities and obligations
of a transferor are as follows:

(a) A transferor is not relieved of any
obligation or liability arising before the
transfer. Lack of privity does not deprive any
owner of standing to bring an action to en-
force any obligation of the transferor.

(b) If a transferor retains any special
declarant right, or if a successor declarant is
an affiliate of the transferor, the transferor
is subject to liability for all obligations and
liabilities imposed on a declarant by the pro-
visions of ORS 94.550 to 94.783 or by the
declaration or bylaws arising after the
transfer and is jointly and severally liable
with the successor declarant for the liabil-
ities and obligations of the successor
declarant that relate to the special declarant
rights.

(c) A transferor who does not retain spe-
cial declarant rights does not have an obli-
gation or liability for an act or omission or
for a breach of a contractual obligation aris-
ing from the exercise of a special declarant
right by a successor declarant who is not an
affiliate of the transferor.

(4) Upon transfer of any special declarant
right, the liabilities and obligations of a suc-
cessor declarant are as follows:

(a) A successor declarant who is an affil-
iate of the transferor is subject to all obli-
gations and liabilities imposed on a declarant
by the provisions of this chapter or by the
declaration or bylaws.

(b) A successor declarant who is not an
affiliate of the transferor is not liable for any
misrepresentations or warranties made or
required to be made by the declarant or pre-
vious successor declarant or for any breach
of fiduciary obligation by such person. Such
a successor declarant, however, shall comply
with any provisions of the declaration and
bylaws that pertain to such successor
declarant’s ownership of the lot or lots and

the exercise of any s?ecial declarant right.
[1999 ¢.677 §34; 2011 ¢.532 §1

94.623 Acquisition of special declarant
rights by successor declarant; exceptions.
(1) Except as otherwise provided in subsec-
tions (2) and (3) of this section, a developer,
vendor under a land sale contract, mortgagee
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of a mortgage or beneficiary of a trust deed
affecting the declarant’s interest in the
property shall acquire all special declarant
rights of the transferor upon transfer by the
declarant or prior successor declarant of all
of such transferor’s interest in a planned
community, unless:

(a) The conveyance evidences an intent
not to transfer any special declarant rights;

(b) An instrument executed by the trans-
feror and the transferee evidences an intent
not to transfer any special declarant rights
and is recorded in the office of the recording
officer of every county in which the property
is located; or

(c) The transferee executes an instrument
disclaiming any right to exercise any special
declarant rights and such instrument is re-
corded in the office of the recording officer
of egery county in which the property is lo-
cated.

(2) A transferee under subsection (1) of
this section shall acquire less than all spe-
cial declarant rights if:

(a) The conveyance from the transferor
or an instrument executed by the transferor
and the transferee evidences an intent to
transfer less than all special declarant rights
and states the specific rights being trans-
ferred, and such instrument is recorded in
the office of the recording officer of every
county in which the property is located; or

(b) The transferee executes an instru-
ment disclaiming specific special declarant
rights and the instrument is recorded in the
office of the recording officer of every county
in which the property is located.

(3) When a transferee acquires all of the
declarant’s interest in the planned commu-
nity in which the declarant has reserved the
right to expand the planned community un-
der ORS 94.580, the transferee shall not ac-
quire the right to annex property unless the
transferee simultaneously acquires from the
declarant property adjacent to the planned
community, or unless the conveyance evi-
dences an intent to transfer such right to the
transferee.

(4) A declarant or a successor declarant
may transfer all or less than all of the
transferor’s special declarant rights to a
transferee, whether or not any interest in
real property is conveyed, by an instrument
executed by the declarant or successor
declarant and the transferee evidencing an
intent to transfer all or specific special
declarant rights, which instrument shall be
recorded in the office of the recording officer
of every county in which the property is lo-
cated. If the transfer is not subject to sub-
section (1) of this section, it shall also bear

Title 10

Page 24

the written consent of any holder of a blan-
ket encumbrance on the planned community.

(5) An instrument disclaiming or trans-
ferring special declarant rights shall be
properly acknowledged as provided by law.

(6)a) Upon transfer of any special
declarant right under this section, any inter-
est held by the transferor in the special
declarant right is extinguished and the
transferor has no right of recovery.

(b) A transferor may only recover a
transferred special declarant right through
execution by both the transferor and the
successor declarant of a subsequent convey-
ance or other instrument that evidences an
intent to convey the special declarant right
from the successor declarant to the trans-
feror. [1999 c.677 §35; 2011 c.532 §2; 2017 c.112 §2]

(Homeowners Association; Management
of Planned Community)

94.625 Formation of homeowners as-
sociation; adoption of initial bylaws;
amendment of bylaws. (1) Except as pro-
vided in subsection (2) of this section, not
later than the date on which the first lot in
the planned community is conveyed, the
declarant shall:

(a) Organize the homeowners association
as a nonprofit corporation under ORS chap-
ter 65;

(b) Adopt, on behalf of the association,
the initial bylaws required under ORS 94.635
to govern the administration of the planned
community; and

(c) Record the bylaws in the office of the
recording officer of each county in which the
planned community is located.

(2) If the plat contains a conveyance of
any property to the homeowners association,
the declarant shall organize the homeowners
association as a nonprofit corporation under
ORS chapter 65 before the plat is recorded.

(3)(a) The board of directors of an asso-
ciation of a planned community created un-
der ORS 94.550 to 94.783 before January 1,
2002, or a planned community described in
ORS 94.572 shall cause the bylaws of the as-
sociation and amendments to the bylaws in
effect but not codified in the bylaws to be
certified as provided in this subsection and
recorded in the office of the recording officer
of each county in which the planned com-
munity is located within 180 days of receipt
of a written request from an owner that the
bylaws be recorded.

(b) The president and secretary of the
association shall certify and acknowledge, in
the manner provided for acknowledgment of
deeds, that:
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(A) The bylaws are the duly adopted by-
laws of the association; and

(B) Each amendment to the bylaws was
duly adopted in accordance with the bylaws
of the association.

(c) The 180-day period specified in para-
graph (a) of this subsection may be extended
as necessary if the board of directors is una-
ble to record the bylaws for justifiable rea-
sons.

(d) Failure to record the bylaws or
amendments to the bylaws in accordance
with this subsection does not render the by-
laws or amendments to the bylaws ineffec-
tive.

(e) After the bylaws are recorded under
this section, all amendments to the bylaws
adopted thereafter must be recorded as pro-
vided in this section.

(4) Unless otherwise provided in the by-
laws, amendments to the bylaws may be pro-
posed by a majority of the board of directors
or by at least 30 percent of the owners of the
planned community.

(5) Subject to subsection (6) of this sec-
tion, an amendment is not effective unless
the amendment is:

(a) Approved, unless otherwise provided
in the bylaws, by a majority of the votes in
a planned community present, in person or
by proxy, at a duly constituted meeting, by
written ballot in lieu of a meeting under
ORS 94.647 or other procedure permitted un-
der the declaration or bylaws;

(b) Certified by the president and secre-
tary of the association as having been
adopted in accordance with the bylaws and
this section and acknowledged in the manner
provided for acknowledgment of deeds if the
amendment is required to be recorded under
paragraph (c) of this subsection; and

(¢) Recorded in the office of the record-
ing officer if the bylaws to which the
amendment relates were recorded.

(6) If a provision required to be in the
declaration under ORS 94.580 is included in
the bylaws, the voting requirements for
amending the declaration shall also govern
iche amendment of the provision in the by-
aws.

(7) Notwithstanding a provision in the
bylaws, including bylaws adopted prior to
July 14, 2003, that requires an amendment to
be executed, or executed and acknowledged,
by all owners approving the amendment,
amendments to the bylaws under this section
become effective after approval by the own-
ers if executed and certified on behalf of the
association by the president and secretary in
accordance with subsection (5)(b) of this sec-
tion.
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(8) An amendment to the bylaws is con-
clusively presumed to have been regularly
adopted in compliance with all applicable
procedures relating to the amendment unless
an action is brought within one year after
the effective date of the amendment or the
face of the amendment indicates that the
amendment received the approval of fewer
votes than required for approval. Nothing in
this subsection prevents the further amend-
ment of an amended bylaw.

(9) Failure to comply with subsection (1)
of this section does not invalidate a convey-
ance from the declarant to an owner.

(10) The board of directors, by resolution
and without the further approval of the
owners, may cause restated bylaws to be
prepared and recorded to codify individual
amendments that have been adopted in ac-
cordance with subsection (5) of this section.
Bylaws restated under this subsection must:

(a) Include all previously adopted amend-
ments that are in effect and may not include
any other changes except to correct
scriveners’ errors or to conform format and
style;

(b) Include a statement that the board of
directors has adopted a resolution in accor-
dance with this subsection and is causing the
bylaws to be restated and recorded under
this subsection;

(¢) Include a reference to the recording
index numbers and date of recording of the
initial bylaws, if recorded, and all previously
recorded amendments that are in effect and
are being codified;

(d) Include a certification by the presi-
dent and secretary of the association that the
restated bylaws include all previously
adopted amendments that are in effect and
no other changes except, if applicable, to
correct scriveners’ errors or to conform form
and style; and

(e) Be executed and acknowledged by the
president and secretary of the association
and recorded in the deed records of each
county in which the planned community is

located. [1981 ¢.782 §35; 2001 c.756 §12; 2003 ¢.569 §10;
2007 ¢.410 §2; 2009 c.641 §5]

94.626 Corporate dissolution of associ-
ation. (1) If a homeowners association is at
any time dissolved, whether inadvertently or
deliberately:

(a) The association automatically contin-
ues as an unincorporated association under
the same name.

(b) The unincorporated association:

(A) Has all the property, powers and ob-
ligations of the incorporated association ex-
isting immediately prior to dissolution;
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(B) Shall be governed by the bylaws and,
to the extent applicable, the articles of in-
corporation of the incorporated association;
and

(C) Shall be served by the members of the
board of directors and the officers who
served immediately prior to dissolution.

(2) A separate association is not created
when an association is reinstated after ad-
ministrative dissolution under ORS 65.654 or
again incorporated following dissolution. The
association automatically continues without
any further action by incorporators, directors
or officers that may otherwise be required
under ORS chapter 65.

(3)(a) The association described in sub-
section (2) of this section has all the prop-
erty, powers and obligations of the
unincorporated association that existed im-
mediately prior to incorporation or rein-
statement.

(b) The bylaws in effect immediately
prior to incorporation or reinstatement con-
stitute the bylaws of the incorporated asso-
ciation.

(¢) The members of the board of directors
and the officers continue to serve as direc-
tors and officers.

(4) The provisions of this section apply
notwithstanding any provision of a governing
document of a planned community that ap-
pears to be contrary. [2009 c.641 §3]

94.630 Powers of association. (1) Sub-
ject to subsection (2) of this section and ORS
94.779, and except as otherwise provided in
its declaration or bylaws, a homeowners as-
sociation may:

(a) Adopt and amend bylaws, rules and
regulations for the planned community;

(b) Adopt and amend budgets for reven-
ues, expenditures and reserves, and collect
assessments from owners for common ex-
penses and the reserve account established
under ORS 94.595;

(¢) Hire and terminate managing agents
and other employees, agents and independent
contractors;

(d) Defend against any claims,
ceedings or actions brought against it;

(e) Subject to subsection (4) of this sec-
tion, initiate or intervene in litigation or ad-
ministrative proceedings in its own name and
without joining the individual owners in the
following:

(A) Matters relating to the collection of
assessments and the enforcement of govern-
ing documents;

pro-

(B) Matters arising out of contracts to
which the association is a party;
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(C) Actions seeking equitable or other
nonmonetary relief regarding matters that
affect the common interests of the owners,
including but not limited to the abatement
of nuisance;

(D) Matters, including but not limited to
actions for damage, destruction, impairment
or loss of use, relating to or affecting:

(i) Individually owned real property, the
expenses for which, including maintenance,
repair or replacement, insurance or other
expenses, the association is responsible; or

(i1) Common property;

(E) Matters relating to or affecting the
lots or interests of the owners including but
not limited to damage, destruction, impair-

ment or loss of use of a lot or portion
thereof, if:

(i) Resulting from a nuisance or a defect
in or damage to common property or individ-
ually owned real property, the expenses for
which, including maintenance, repair or re-
placement, insurance or other expenses, the
association is responsible; or

(i1) Required to facilitate repair to any
common property; and

(F) Any other matter to which the asso-
ciation has standing under law or pursuant
to the declaration or bylaws;

(f) Make contracts and incur liabilities;

(g) Regulate the use, maintenance, repair,
replacement and modification of common
property;

(h) Cause additional improvements to be
made as a part of the common property;

(i) Acquire, hold, encumber and convey
in its own name any right, title or interest
to real or personal property, except that
common property may be conveyed or sub-
jected to a security interest only pursuant to
ORS 94.665;

() Grant easements, leases, licenses and
concessions through or over the common
property as provided in ORS 94.665;

(k) Modify, close, remove, eliminate or
discontinue the use of common property, in-
cluding any improvement or landscaping, re-
gardless of whether the common property is
mentioned in the declaration, provided that:

(A) Nothing in this paragraph is intended
to limit the authority of the association to
seek approval of the modification, closure,
removal, elimination or discontinuance by
the owners; and

(B) Modification, closure, removal, elimi-
nation or discontinuance other than on a
temporary basis of any swimming pool, spa
or recreation or community building must be
approved by at least a majority of owners
voting on the matter at a meeting or by
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written ballot held in accordance with the
declaration, bylaws or ORS 94.647;

(L) Impose and receive any payments,
fees or charges for the use, rental or opera-
tion of the common property and services
provided to owners;

(m) Adopt rules regarding the termi-
nation of utility services paid for out of as-
sessments of the association and access to
and use of recreational and service facilities
available to owners. The rules must provide
for written notice and an opportunity to be
heard before the association may terminate
the rights of any owners to receive the ben-
efits or services until the correction of any
violation covered by the rule has occurred,

(n) Impose charges for late payment of
assessments and attorney fees related to the
collection of assessments and, after giving
written notice and an opportunity to be
heard, levy reasonable fines for violations of
the declaration, bylaws, rules and regulations
of the association, provided that the charge
imposed or the fine levied by the association
is based:

(A) On a schedule contained in the dec-
laration or bylaws, or an amendment to ei-
ther that is delivered to each lot, mailed to
the mailing address of each lot or mailed to
the mailing addresses designated in writing
by the owners; or

(B) On a resolution of the association or
its board of directors that is delivered to
each lot, mailed to the mailing address of
each lot or mailed to the mailing addresses
designated in writing by the owners;

(o) Impose reasonable charges for the
preparation and recordation of amendments
to the declaration;

(p) Provide for the indemnification of its
officers and the board of directors and main-
tain liability insurance for directors and offi-
cers;

(q) Assign its right to future income, in-
cluding the right to receive common expense
assessments; and

(r) Exercise any other powers necessary
and proper for the administration and opera-
tion of the association.

(2) A declaration may not impose any
limitation on the ability of the association to
deal with a declarant that is more restrictive
than the limitations imposed on the ability
of the association to deal with any other
person, except during the period of declarant
control under ORS 94.600.

(3) A permit or authorization, or an
amendment, modification, termination or
other instrument affecting a permit or au-
thorization, issued by the board of directors
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that is authorized by law, the declaration or
bylaws may be recorded in the deed records
of the county in which the planned commu-
nity is located. A permit or authorization, or
an amendment, modification, termination or
other instrument affecting a permit or au-
tﬁorﬁzation, recorded under this subsection
shall:

(a) Be executed by the president and sec-
retary of the association and acknowledged
in the manner provided for acknowledgment
of instruments by the officers;

(b) Include the name of the planned com-
munity and a reference to where the decla-
ration and any applicable supplemental
declarations are recorded,;

(c) Identify, by the designations stated or
referenced in the declaration or applicable
supplemental declaration, all affected lots
and common property; and

(d) Include other information and signa-
tures if required by law, the declaration, by-
laws or the board of directors.

(4)(a) Subject to paragraph (f) of this
subsection, before initiating litigation or an
administrative proceeding in which the asso-
ciation and an owner have an adversarial
relationship, the party that intends to initi-
ate litigation or an administrative proceeding
shall offer to use any dispute resolution pro-
gram available within the county in which
the planned community is located that is in
substantial compliance with the standards
and guidelines adopted under ORS 36.175.
The written offer must be hand-delivered or
mailed by certified mail, return receipt re-
quested, to the address, contained in the re-
cords of the association, for the other party.

(b) If the party receiving the offer does
not accept the offer within 10 days after re-
ceipt by written notice hand-delivered or
mailed by certified mail, return receipt re-
quested, to the address, contained in the re-
cords of the association, for the other party,
the initiating party may commence the liti-
gation or the administrative proceeding. The
notice of acceptance of the offer to partic-
ipate in the program must contain the name,
address and telephone number of the body
administering the dispute resolution pro-

gram.

(c) If a qualified dispute resolution pro-
gram exists within the county in which the
planned community is located and an offer to
use the program is not made as required un-
der paragraph (a) of this subsection, liti-
gation or an administrative proceeding may
be stayed for 30 days upon a motion of the
noninitiating party. If the litigation or ad-
ministrative action is stayed under this par-
agraph, both parties shall participate in the
dispute resolution process.
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(d) Unless a stay has been granted under
paragraph (c) of this subsection, if the dis-
pute resolution process is not completed
within 30 days after receipt of the initial of-
fer, the initiating party may commence liti-
gation or an administrative proceeding
without regard to whether the dispute reso-
lution is completed.

(e) Once made, the decision of the court
or administrative body arising from litigation
or an administrative proceeding may not be
set aside on the grounds that an offer to use
a dispute resolution program was not made.

(f) The requirements of this subsection
do not apply to circumstances in which
irreparable harm to a party will occur due to
delay or to litigation or an administrative
proceeding initiated to collect assessments,

other than assessments attributable to fines.
[1981 ¢.782 §36; 1999 ¢.677 §13; 2001 c.756 §13; 2003 c.569
§11; 2007 c.410 §2a; 2009 c.641 §6; 2016 c.86 §1; 2017 c.423
§5]

94.635 Association bylaws. The bylaws
of an association adopted under ORS 94.625,
or amended or adopted under ORS 94.630,
shall provide for the following:

(1) The organization of the association of
owners in accordance with ORS 94.625 and
94.630, including when the initial meeting
shall be held and the method of calling that
meeting.

(2) If a Class I planned community, the
formation of a transitional advisory commit-
tee in accordance with ORS 94.604.

(3) The turnover meeting required under
ORS 94.609, including the time by which the
meeting shall be called, the method of calling
the meeting, the right of an owner under
ORS 94.609 (3) to call the meeting and a
statement of the purpose of the meeting.

(4)(a) The method of calling the annual
meeting and all other meetings of the owners
in accordance with ORS 94.650; and

(b) The percentage of votes that consti-
tutes a quorum in accordance with ORS
94.655.

(5)(a) The election of a board of directors
and the number of persons constituting the
board;

(b) The powers and duties of the board;

(c) Any compensation of the directors;
and

(d) The method of removing directors
from office in accordance with ORS 94.640
(6).

(6) The terms of office of directors.

(7) The method of calling meetings of the
board of directors in accordance with ORS
94.640 (10) and a statement that all meetings
of the board of directors shall be open to
owners.
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(8) The offices of president, secretary and
treasurer and any other offices of the associ-
ation, and the method of selecting and re-
moving officers and filling vacancies in the
offices.

(9) The preparation and adoption of a
budget in accordance with ORS 94.645.

(10)(a) The program for maintenance, up-
keep, repair and replacement of the common
property;

(b) The method of payment for the ex-
pense of the program and other expenses of
the planned community; and

(c) The method of approving payment
vouchers.

(11) The employment of personnel neces-
sary for the administration of the planned
community and maintenance, upkeep and re-
pair of the common property.

(12) The manner of collecting assess-
ments from the owners.

(13) Insurance coverage in accordance
with ORS 94.675 and 94.685.

(14) The preparation and distribution of
the annual financial statement required un-
der ORS 94.670.

(15) The method of adopting administra-
tive rules and regulations governing the de-
tails for the operation of the planned
community and use of the common property.

(16) The method of amending the bylaws
in accordance with ORS 94.630. The bylaws
may require no greater than an affirmative
majority of votes to amend any provision of
the bylaws.

(17) If additional property is proposed to
be annexed pursuant to ORS 94.580 (3), the
method of apportioning common expenses if
new lots are added during the fiscal year.

(18) Any other details regarding the
planned community that the declarant or the
association consider desirable. However, if a
provision required to be in the declaration
under ORS 94.580 is included in the bylaws,
the voting requirements for amending the
declaration shall govern the amendment of

that provision of the bylaws. [1981 c.782 §37; 1999
c.677 §14; 2001 c.756 §14; 2009 c.641 §7; 2011 c.532 §16]

94.639 Criteria for board of directors
membership. (1) Each member of the board
of directors must be an individual and, ex-
cept as provided in subsections (2) and (3) of
this section, an owner or co-owner of a lot
in the planned community.

(2) A director appointed by a declarant
under ORS 94.600 need not be an owner or
co-owner of a lot in the planned community.

(3)(a) Except as otherwise provided in the
bylaws, prior to election to the board of di-
rectors, an individual described in this sub-
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section shall, upon request of the board,
provide the board with documentation satis-
factory to the board that the individual is
qualified to represent the entity or is a trus-
tee or is serving in a fiduciary capacity for
the owner of a lot.

(b) If a corporation, limited liability com-
pany or partnership owns a lot in the
planned community or owns an interest in
an entity that owns a lot in the planned
community, an officer, employee or agent of
a corporation, a member, manager, employee
or agent of a limited liability company, or a
partner, employee or agent of a partnership
may serve on the board of directors.

(c) A trustee may serve on the board of
directors if the trustee holds legal title to a
lot in the planned community for the benefit
of the owner of the beneficial interest in the
lot.

(d) An executor, administrator, guardian,
conservator, or other individual appointed by
a court to serve in a fiduciary capacity for
an owner of a lot in the planned community,
or an officer or employee of an entity if an
entity is appointed, may serve on the board
of directors.

(4) The position of an individual serving
on the board of directors under subsection (3)
of this section automatically becomes vacant
if the individual no longer meets the re-

quirements of subsection (3) of this section.
[2009 c.641 §2]

94.640 Association board of directors;
powers and duties; removal of director;
meetings; executive sessions. (1) The board
of directors of an association may act on be-
half of the association except as limited by
the declaration and the bylaws. In the per-
formance of their duties, officers and mem-
bers of the board of directors are governed
by this section and the applicable provisions
of ORS 65.357, 65.361, 65.367, 65.369 and
65.377, whether or not the association is in-
corporated under ORS chapter 65.

(2) Subject to subsection (7) of this sec-
tion, unless otherwise provided in the by-
laws, the board of directors may fill
vacancies in its membership for the unex-
pired portion of any term.

(3) At least annually, the board of direc-
tors of an association shall review the insur-
ance coverage of the association.

(4) The board of directors of the associ-
ation annually shall cause to be filed the
necessary income tax returns for the associ-
ation.

(5) The board of directors of the associ-
ation may record a statement of association
information as provided in ORS 94.667.
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(6)(@) Unless otherwise provided in the
declaration or bylaws, at a meeting of the
owners at which a quorum is present, the
owners may remove a director from the
board of directors, other than directors ap-
pointed by the declarant or individuals who
are ex officio directors, with or without
cause, by a majority vote of owners who are
present and entitled to vote.

(b) Notwithstanding contrary provisions
in the declaration or bylaws:

(A) Before a vote to remove a director,
owners must give the director whose removal
has been proposed an opportunity to be heard
at the meeting.

(B) The owners must vote on the removal
of each director whose removal is proposed
as a separate question.

(C) Removal of a director by owners is
effective only if the matter of removal was
an item on the agenda and was stated in the
notice of the meeting if notice is required
under ORS 94.650.

(¢) A director who is removed by the
owners remains a director until a successor
is elected by the owners or the vacancy is
filled as provided in subsection (7) of this
section.

(7) Unless the declaration or bylaws spe-
cifically prescribe a different procedure for
filling a vacancy created by the removal of
a director by owners, the owners shall fill a
vacancy created by the removal of a director
by the owners at a meeting of owners. The
notice of the meeting must state that filling
a vacancy is an item on the agenda.

(8)(a) All meetings of the board of direc-
tors of the association shall be open to own-
ers, except that at the discretion of the
board, the board may close the meeting to
owners other than board members and meet
in executive session to:

(A) Consult with legal counsel.
(B) Consider the following:

(i) Personnel matters, including salary
negotiations and employee discipline;

(i) Negotiation of contracts with third
parties; or

(iii) Collection of unpaid assessments.

(b) Except in the case of an emergency,
the board of directors of an association shall
vote in an open meeting whether to meet in
executive session. If the board of directors
votes to meet in executive session, the pre-
siding officer of the board of directors shall
state the general nature of the action to be
considered and, as precisely as possible,
when and under what circumstances the de-
liberations can be disclosed to owners. The
statement, motion or decision to meet in
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executive session must be included in the
minutes of the meeting.

(c) A contract or an action considered in
executive session does not become effective
unless the board of directors, following the
executive session, reconvenes in open meet-
ing and votes on the contract or an action,
which must be reasonably identified in the
open meeting and included in the minutes.

(9) The meeting and notice requirements
in subsections (8) and (10) of this section may
not be circumvented by chance or social
meetings or by any other means.

(10) In a planned community in which
the majority of the lots are the principal
residences of the occupants, meetings of the
board of directors must comply with the fol-
lowing:

(a) For other than emergency meetings,
notice of board of directors’ meetings shall
be posted at a place or places on the prop-
erty at least three days prior to the meeting
or notice shall be provided by a method oth-
erwise reasonably calculated to inform Ilot
owners of such meetings;

(b) Emergency meetings may be held
without notice, if the reason for the emer-
gency is stated in the minutes of the meet-
ing; and

(c) Only emergency meetings of the board
of directors may be conducted by telephonic
communication or by the use of a means of
communication that allows all members of
the board of directors participating to hear
each other simultaneously or otherwise to be
able to communicate during the meeting. A
member of the board of directors participat-
ing in a meeting by this means is deemed to
be present in person at the meeting.

(11) The board of directors, in the name
of the association, shall maintain a current
mailing address of the association.

(12) The board of directors shall cause
the information required to enable the asso-
ciation to comply with ORS 94.670 (8) to be
maintained and kept current.

(13) As used in this section, “meeting”
means a convening of a quorum of members
of the board of directors at which association
business is discussed, except a convening of
a quorum of members of the board of direc-
tors for the purpose of participating in liti-

gation, mediation or arbitration proceedings.
[1981 ¢.782 §38; 1983 ¢.206 §4; 1999 c.677 §15; 2001 c.756
§15; 2003 ¢.569 §12; 2009 c.641 §8; 2011 ¢.532 §3]

94.641 Assent of director to board ac-
tion. (1) A director of a homeowners associ-
ation who is present at a meeting of the
board of directors at which action is taken
on any association matter is presumed to
have assented to the action unless the direc-
tor votes against the action or abstains from
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voting on the action because the director
claims a conflict of interest.

(2) When action is taken on any matter
at a meeting of the board of directors, the
vote or abstention of each director present
must be recorded in the minutes of the
meeting.

(3) Directors may not vote by proxy or
by secret ballot at meetings of the board of
directors.

(4) Notwithstanding subsection (3) of this
section, officers may be elected by secret
ballot. [2007 c.409 §6]

94.642 Receivership for failure of
homeowners association to fill vacancies
on board of directors. (1) Subject to sub-
section (2) of this section, if a homeowners
association fails to fill vacancies on the
board of directors sufficient to constitute a
quorum in accordance with the bylaws, an
owner or a first mortgagee may request the
circuit court of the county in which the
planned community is located to appoint a
receiver to manage the affairs of the associ-
ation.

(2) At least 45 days before an owner or
first mortgagee requests the circuit court to
appoint a receiver under subsection (1) of
this section, the owner or first mortgagee
shall mail, by certified or registered mail, a
notice to the association and shall post a
copy of the notice at a conspicuous place or
places on the property or provide notice by
a method otherwise reasonably calculated to
inform owners of the proposed action.

(3) The notice shall be signed by the
owner or first mortgagee and include:

(a) A description of the intended action.

(b) A statement that the intended action
is pursuant to this section.

(c) The date, not less than 30 days after
mailing of the notice, by which the associ-
ation must fill vacancies on the board suffi-
cient to constitute a quorum.

(d) A statement that if the association
fails to fill vacancies on the board by the
specified date, the owner or first mortgagee
may file a petition with the court under sub-
section (1) of this section.

(e) A statement that if a receiver is ap-
pointed, all expenses of the receivership will
be common expenses of the association as
provided in subsection (4) of this section.

(4) If a receiver is appointed, the salary
of the receiver, court costs, attorney fees and
all other expenses of the receivership shall
be common expenses of the association.

(5) A receiver appointed under this sec-
tion has all of the powers and duties of a
duly constituted board of directors and shall
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serve until a sufficient number of vacancies
on the board are filled to constitute a quo-
rum.

(6) If at a turnover meeting held in ac-
cordance with ORS 94.616 the owners fail to
elect the number of directors sufficient to
constitute a quorum of the board of direc-
tors, in addition to the notice requirements
specified in subsections (2) and (3) of this
section, an owner shall give the notice to all
other owners as provided in the bylaws.

(7) Notwithstanding subsections (2) and
(3) of this section, in the case of an emer-
gency, the court may waive the notice re-
quirements of subsections (2) and (3) of this
section. [2007 c.409 §2; 2017 ¢.358 §50]

94.645 Adoption of annual budget. (1)
The board of directors at least annually shall
adopt a budget for the planned community.

(2) The budget shall include moneys to
be allocated to the reserve account under
ORS 94.595.

(3) Within 30 days after adopting the an-
nual budget for the planned community, the
board of directors shall provide a summary
of the budget to all owners.

(4) If the board fails to adopt a budget,
the last adopted annual budget shall con-

tinue in effect. [1981 c.782 §39; 1999 c.677 §16; 2007
c.409 §8a]

94.647 Use of written ballot for ap-
proving or rejecting matters subject to
meeting of association members; proce-
dures; exceptions. (1) Unless prohibited or
limited by the declaration or bylaws, any ac-
tion that may be taken at any annual, regu-
lar or special meeting of the homeowners
association may be taken without a meeting
if the association delivers a written ballot to
every association member that is entitled to
vote on the matter. Action by written ballot
may not substitute for the following meet-
ings:

(a) A turnover meeting required under
ORS 94.616.

(b) An annual meeting of an association
if more than a majority of the lots are the
principal residences of the occupants.

(c) A meeting of the association if the
agenda includes a proposal to remove a di-
rector from the board of directors.

(d) A special meeting of the association

called at the request of owners under ORS
94.650 (2).

(2)(a) A written ballot shall set forth
each proposed action and provide an oppor-
tunity to vote for or against each proposed
action.

(b) The board of directors must provide
owners with at least 10 days’ notice before
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written ballots are mailed or otherwise de-
livered. If, at least three days before written
ballots are scheduled to be mailed or other-
wise distributed, at least 10 percent of the
owners petition the board of directors re-
questing secrecy procedures, subject to para-
graph (d) of this subsection, a written ballot
must be accompanied by:

(A) A secrecy envelope;

(B) A return identification envelope to be
signed by the owner; and

(C) Instructions for marking and return-
ing the ballot.

(c) The notice required under paragraph
(b) of this subsection shall state:

(A) The general subject matter of the
vote by written ballot;

(B) The right of owners to request se-
crecy procedures specified in paragraph (b)
of this subsection;

(C) The date after which ballots may be
distributed;

(D) The date and time by which any pe-
tition requesting secrecy procedures must be
received by the board; and

(E) The address where any petition must
be delivered.

(d) The requirements of paragraph (b)(A)
and (B) of this subsection do not apply to a
written ballot of an owner if the consent or
approval of that owner is required by the
declaration or bylaws or ORS 94.550 to
94.783.

(3) Matters that may be voted on by
written ballot shall be deemed approved or
rejected as follows:

(a) If approval of a proposed action oth-
erwise would require a meeting at which a
certain quorum must be present and at
which a certain percentage of total votes
cast is required to authorize the action, the
proposal shall be deemed to be approved
when the date for the return of ballots has
passed, a quorum of owners has voted and
the required percentage of approving votes
has been received. Otherwise, the proposal
shall be deemed to be rejected; or

(b) If approval of a proposed action oth-
erwise would require a meeting at which a
specified percentage of owners must author-
ize the action, the proposal shall be deemed
to be approved when the percentage of total
votes cast in favor of the proposal equals or
exceeds the required percentage. The pro-
posal shall be deemed to be rejected when
the number of votes cast in opposition ren-
ders approval impossible or when both the
date for return of ballots has passed and the
required percentage has not been met.
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(4) All solicitations for votes by written
ballot shall state the following:

(a) If approval of a proposal by written
ballot requires that the total number of votes
cast equal or exceed a certain quorum re-
quirement, the number of responses needed
to meet the quorum requirement;

(b) If approval of a proposal by written
ballot requires that a certain percentage of
total votes cast approve the proposal, the re-
quired percentage of total votes needed for
approval; and

(c) The period during which the associ-
ation will accept written ballots for counting
in accordance with subsection (5) of this
section.

(5)(a) The association shall accept writ-
ten ballots for counting during the period
specified in the solicitation under subsection
(4) of this section. Except as provided in
paragraph (b) of this subsection, the period
(sihall end on the earliest of the following

ates:

(A) If approval of a proposed action by
written ballot requires that a certain per-
centage of the owners approve the proposal,
the date on which the association has re-
i:eived a sufficient number of approving bal-
ots;

(B) If approval of a proposed action by
written ballot requires that a certain per-
centage of the owners approve the proposal,
the date on which the association has re-
ceived a sufficient number of disapproving
ballots to render approval impossible; or

(C) In all cases, a specified date certain
on which all ballots must be returned to be
counted.

(b) If the vote is by secrecy procedure
under subsection (2)(b) of this section, the
period shall end on the date specified in the
solicitation or any extension under para-
graph (c) of this subsection.

(¢c) Except as otherwise provided in the
declaration or bylaws, in the discretion of
the board of directors, if a date certain is
specified in the solicitation under subsection
(4) of this section, the period may be ex-
tended by written notice of the extension
given to all owners before the end of the
specified date certain.

(6) Except as otherwise provided in the
declaration or bylaws, unless the vote is by
secrecy procedure under subsection (2)(b) of
this section, a written ballot may be revoked
before the final return date of the ballots.

(7) Unless otherwise prohibited by the
declaration or bylaws, the votes may be
counted from time to time before the final
return date of the ballots to determine
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whether the proposal has passed or failed by
the votes already cast on the date the ballots
are counted.

(8) Notwithstanding subsection (7) of this
section, written ballots that are returned in
secrecy envelopes may not be examined or
counted before the date certain specified in
the solicitation or any extension under sub-

section (5)(c) of this section. [1999 ¢.677 §31; 2001
¢.756 §16; 2003 c.569 §13; 2007 c.409 §9]

94.650 Meetings of lot owners; notice.
(1) The homeowners association shall hold at
least one meeting of the owners each calen-
dar year.

(2)(a) Special meetings of the association
may be called by the president of the board
of directors, by a majority of the board of
directors or by the president or secretary
upon receipt of a written request of a per-
centage of owners specified in the bylaws of
the association. However, the bylaws may
not require a percentage greater than 50
percent or less than 10 percent of the votes
of the planned community for the purpose of
calling a meeting.

(b) If the bylaws do not specify a per-
centage of owners that may request the call-
ing of a special meeting, a special meeting
shall be called if 30 percent or more of the
owners make the request in writing. Notice
of the special meeting shall be given as
specified in this section.

(c) Business transacted at a special
meeting shall be confined to the purposes
stated in the notice.

(3) If the owners request a special meet-
ing under subsection (2) of this section and
the notice is not given within 30 days after
the date the written request is delivered to
the president or the secretary, an owner who
signed the request may set the time and
place of the meeting and give notice as pro-
vided in subsection (4) of this section.

(4) Not less than 10 or more than 50 days
before any meeting called under this section,
the secretary or other officer specified in the
bylaws shall cause the notice to be hand de-
livered or mailed to the mailing address of
each owner or to the mailing address desig-
nated in writing by the owner, and to all
mortgagees that have requested the notice.

(5) The notice of a meeting shall state
the time and place of the meeting and the
items on the agenda, including the general
nature of any proposed amendment to the
declaration or bylaws, any budget changes or
any proposal to remove a director or officer.

(6) Mortgagees may designate a repre-
sentative to attend a meeting called under

this section. [1981 c.782 §40; 1999 c.677 §17; 2001 c.756
§17; 2007 c.409 §10]
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94.652 Electronic notice to owner or
director. (1) Subject to subsection (2) of this
section and notwithstanding any requirement
under the declaration or bylaws or ORS
94.550 to 94.783, in the discretion of the
board of directors of the homeowners associ-
ation, any notice, information or other writ-
ten material required to be given to an
owner or director under the declaration or
bylaws or ORS 94.550 to 94.783, may be given
by electronic mail, facsimile or other form
of electronic communication.

(2) Notwithstanding subsection (1) of this
section, electronic mail, facsimile or other
form of electronic communication may not
be used to give notice of:

(a) Failure to pay an assessment;

(b) Foreclosure of an association lien un-
der ORS 94.709; or

(c) An action the association may take
against an owner.

(8) An owner or director may decline to
receive notice by electronic mail, facsimile
or other form of electronic communication
and may direct the board of directors to pro-
vide notice in the manner required under the
declaration or bylaws or ORS 94.550 to
94.783. [2007 c.409 §4]

94.655 Quorum for association meet-
ings. (1) Unless the declaration or bylaws of
a homeowners association specify a greater
percentage, a quorum for any meeting of the
association consists of the number of persons
who are entitled to cast 20 percent of the
votes in a planned community.

(2) If any meeting of the association can-
not be organized because of a lack of a quo-
rum, the owners who are present, either in
person or by proxy, may adjourn the meeting
from time to time until a quorum is present.

(3) Except as provided in subsection (4)
of this section, the quorum for a meeting
following a meeting adjourned for lack of a
quorum is the greater of:

(a) One-half of the quorum required in
the declaration or bylaws; or

(b) The number of persons who are enti-
tled to cast 20 percent of the votes in the
planned community.

(4) A quorum is not reduced under sub-
section (3) of this section unless:

(a) The meeting is adjourned to a date
that is at least 48 hours from the time the
original meeting was called; or

(b) The meeting notice specifies:

(A) That the quorum requirement will be
reduced if the meeting cannot be organized
because of a lack of a quorum; and

(B) The reduced quorum requirement.
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(5) For the purpose of establishing a
quorum under this section, an individual who
holds a proxy and an absentee ballot, if ab-
sentee ballots are permitted, counts as a

present owner. [1981 c.782 §41; 1999 c.677 §18; 2007
¢.409 §11; 2009 c.641 §9; 2011 c.532 §4]

94.657 Rules of order. (1) Unless other
rules of order are required by the declaration
or bylaws or by a resolution of the associ-
ation or its board of directors, meetings of
the association and the board of directors
shall be conducted according to the latest
edition of Robert’s Rules of Order published
by the Robert’s Rules Association.

(2) A decision of the association or the
board of directors may not be challenged be-
cause the appropriate rules of order were not
used unless a person entitled to be heard was
denied the right to be heard and raised an
objection at the meeting in which the right
to be heard was denied.

(3) A decision of the association and the
board of directors is deemed valid without
regard to procedural errors related to the
rules of order one year after the decision is
made unless the error appears on the face of
a written instrument memorializing the deci-
sion. [2001 c.756 §4; 2009 c.641 §10]

94.658 Voting or granting consent. (1)
Unless the declaration provides otherwise,
each lot of a planned community shall be
entitled to one vote.

(2) Unless the declaration or bylaws pro-
vide otherwise:

(a) An attorney-in-fact, executor, admin-
istrator, guardian, conservator or trustee
may vote or grant consent with respect to a
lot owned or held in a fiduciary capacity if
the fiduciary satisfies the secretary of the
board of directors that the person is the
attorney-in-fact, executor, administrator,
guardian, conservator or trustee holding the
lot in a fiduciary capacity.

(b) When a lot is owned by two or more
persons jointly, according to the records of
the association:

(A) Except as provided in this paragraph,
the vote of the lot may be exercised by a co-
owner in the absence of protest by another
co-owner. If the co-owners cannot agree upon
the vote, the vote of the lot shall be disre-
garded completely in determining the pro-
portion of votes given with respect to such
matter.

(B) A valid court order may establish the
right of co-owners’ authority to vote. [2001
¢.756 §2; 2007 c.409 §12; 2009 c.641 §11]

94.660 Method of voting or consenting.
(1) The vote or consent of a lot may be cast
or given:
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(a) In person at a meeting of the home-
owners association.

(b) In the discretion of the board of di-
rectors, by absentee ballot in accordance
with subsection (3) of this section.

(¢) Unless the declaration or bylaws or
ORS 94.550 to 94.783 provide otherwise, pur-
suant to a proxy in accordance with subsec-
tion (2) of this section.

(d) By written ballot in lieu of a meeting
under ORS 94.647.

(e) By any other method specified by the
declaration or bylaws or ORS 94.550 to
94.783.

(2)(a) A proxy:

(A) Must be dated and signed by the
owner;

(B) Is not valid if it is undated or pur-
ports to be revocable without notice; and

(C) Terminates one year after its date
unless the proxy specifies a shorter term.

(b) The board of directors may not re-
quire that a proxy be on a form prescribed
by the board.

(¢) An owner may not revoke a proxy
given pursuant to this section except by ac-
tual notice of revocation to the person pre-
siding over a meeting of the association or
to the board of directors if a vote is being
conducted by written ballot in lieu of a
meeting pursuant to ORS 94.647.

(d) A copy of a proxy in compliance with
paragraph (a) of this subsection provided to
the association by facsimile, electronic mail
or other means of electronic communication
utilized by the board of directors is valid.

(3)(a) An absentee ballot shall set forth
each proposed action and provide an oppor-
tunity to vote for or against each proposed
action.

(b) All solicitations for votes by absentee
ballot shall include:

(A) Instructions for delivery of the com-
pleted absentee ballot, including the delivery
location; and

(B) Instructions about whether the ballot
may be canceled if the ballot has been deliv-
ered according to the instructions.

(¢) An absentee ballot shall be counted
as an owner present for the purpose of es-
tablishing a quorum.

(d) Even if an absentee ballot has been
delivered to an owner, the owner may vote
in person at a meeting if the owner has:

(A) Returned the absentee ballot; and

(B) Canceled the absentee ballot, if can-
cellation is permitted in the instructions
given under paragraph (b) of this subsection.
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[1981 ¢.782 §42; 1999 c.677 §19; 2003 c.569 §14; 2007 c.409
§13]

94.661 Electronic ballot. (1) As used in
this section, “electronic ballot” means a bal-
lot given by:

(a) Electronic mail;
(b) Facsimile transmission;
(c) Posting on a website; or

(d) Other means of electronic commu-
nication acceptable to the board of directors.

(2) Unless the declaration or bylaws pro-
hibit or provide for other methods of elec-
tronic ballots, the board of directors of a
homeowners association, in its discretion,
may provide that a vote, approval or consent
?f an owner may be given by electronic bal-
ot.

(3) An electronic ballot shall comply with
the requirements of this section and the dec-
laration or bylaws or ORS 94.550 to 94.783.

(4) An electronic ballot may be accompa-
nied by or contained in an electronic notice
in accordance with ORS 94.652.

(5) If an electronic ballot is posted on a
website, a notice of the posting shall be sent
to each owner and shall contain instructions
on obtaining access to the posting on the
website.

(6) A vote made by electronic ballot is
effective when it is electronically transmitted
to an address, location or system designated
by the board of directors for that purpose.

(7) Unless otherwise provided in the dec-
laration or bylaws or rules adopted by the
board of directors, a vote by electronic ballot
may not be revoked.

(8) The board of directors may not elect
to use electronic ballots unless there are
procedures to ensure:

(a) Compliance with ORS 94.647 if the
vote conducted by written ballot under ORS
94.647 uses the procedures specified in ORS
94.647 (2)(b); and

(b) That the electronic ballot is secret, if
the declaration or bylaws or rules adopted
by the board require that electronic ballots
be secret. [2007 c.409 §5]

94.662 Notice to lot owners of intent
of association to commence judicial or
administrative proceeding; contents of
notice; right of lot owner to opt out. (1)
At least 10 days prior to instituting any liti-
gation or administrative proceeding to re-
cover damages under ORS 94.630 (1)(e)E),
the homeowners association shall provide
written notice to each affected owner of the
association’s intent to seek damages on be-
half of the owner. The notice shall, at a
minimum:
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(a) Be mailed to the mailing address of
each lot or to the mailing address designated
in writing to the association by the owner;

(b) Inform each owner of the general na-
ture of the litigation or proceeding;

(c) Describe the specific nature of the
damages to be sought on the owner’s behalf;

(d) Set forth the terms under which the
association is willing to seek damages on the
owner’s behalf, including any mechanism
proposed for the determination and distrib-
ution of any damages recovered,

(e) Inform each owner of the owner’s
right not to have the damages sought on the
owner’s behalf and specify the procedure for
exercising the right; and

(f) Inform the owner that exercising the
owner’s right not to have damages sought on
the owner’s behalf:

(A) Relieves the association of its duty to
reimburse or indemnify the owner for the
damages;

(B) Does not relieve the owner from the
owner’s obligation to pay dues or assess-
ments relating to the litigation or proceed-
ing;

(C) Does not impair any easement owned
or possessed by the association; and

(D) Does not interfere with the
association’s right to make repairs to com-
mon areas.

(2) Within 10 days of mailing the notice
described in this section, any owner may re-
quest in writing that the association not seek
damages on the owner’s behalf. If an owner
makes such a request, the association shall
not make or continue any claim or action for
damages with regard to the objecting owner’s
lot and shall be relieved of any duty to re-
imburse or indemnify the owner for damages

under the litigation or proceeding. [1999 c.677
§37; 2001 ¢.756 §18]

94.665 Authority of association to sell,
transfer, convey or encumber common
property. (1) Except as otherwise provided
in the declaration, a homeowners association
may sell, transfer, convey or subject to a se-
curity interest any portion of the common
property if 80 percent or more of the votes
in the homeowners association, including 80
percent of the votes of lots not owned by a
declarant at the time of the vote, are cast in
favor of the action.

(2) A sale, transfer, conveyance or en-
cumbrance by a security interest of the com-
mon property or any portion of the common
property made pursuant to a right reserved
in the declaration under this section may
provide that the common property be re-
leased from any restriction imposed on the
common property by the declaration or other
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governing document if the request for ap-
proval of the action also includes approval
of the release. However, a sale, transfer or
encumbrance may not deprive any lot of its
right of access to or support for the lot
without the consent of the owner of the lot.

(3) Subject to subsections (4) and (5) of
this section, unless expressly limited or pro-
hibited by the declaration, the homeowners
association may execute, acknowledge and
deliver leases, easements, rights of way, li-
censes and other similar interests affecting
common property and consent to vacation of
roadways within and adjacent to common
property.

(4)(a) Except as otherwise provided in the
declaration and paragraph (b) of this subsec-
tion, the granting of a lease, easement, right
of way, license or other similar interest pur-
suant to subsection (3) of this section shall
be first approved by at least 75 percent of
owners present at a meeting of the associ-
ation or with the consent of at least 75 per-
cent of all owners solicited by any means the
board of directors determines is reasonable.
If a meeting is held to conduct the vote, the
meeting notice must include a statement that
approval of the grant will be an item of
business in the agenda of the meeting.

(b)(A) The granting of a lease, easement,
right of way, license or other similar interest
affecting common property for a term of two
years or less requires the approval of a ma-
jority of the board of directors.

(B) The granting of a lease, easement,
right of way, license or other similar interest
affecting common property for a term of
more than two years to a public body, as de-
fined in ORS 174.109, or to a utility or a
communications company for installation and
maintenance of power, gas, electric, water or
other utility and communication lines and
services requires the approval of a majority
of the board of directors.

(5) Unless the declaration otherwise pro-
vides, the consent to vacation of roadways
within and adjacent to common property
must be approved first by at least a majority
of owners present and voting at a meeting
of the association or with the consent of at
least a majority of all owners solicited by
any means the board of directors determines
is reasonable. If a meeting is held to conduct
the vote, the meeting notice must include a
statement that the roadway vacation will be
an item of business in the agenda of the
meeting.

(6) An instrument that sells, transfers,
conveys or encumbers common property pur-
suant to subsection (1) of this section or
grants an interest or consent pursuant to
subsection (3) of this section shall:
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(a) State that the action of the home-
owners association was approved in accor-
dance with this section; and

(b) Be executed by the president and sec-
retary of the association and acknowledged
in the manner provided for acknowledgment
of the instruments by the officers.

(7) The association shall treat proceeds
of any sale, transfer or conveyance under
subsection (1) of this section, any grant un-
der subsection (4) of this section or any con-
sent to vacation under subsection (5) of this

section as an asset of the association. [1981
c.782 §47; 1987 ¢.447 §112; 1999 ¢.677 §20; 2009 c.641 §12]

94.667 Recording association informa-
tion with county clerk. (1) As used in this
section, “association” means an association
formed under ORS 94.625, 94.846 or 100.405,
or any other association in which a person
holds membership by virtue of owning or
possessing a real estate interest subject to
assessment and lien authority pursuant to a
recorded instrument.

(2) The board of directors or managing
agent of an association may record with the
county clerk for the county where the sub-
ject property is located a statement of asso-
ciation information. Subject to subsection (3)
of this section, the statement shall contain
at least the following information:

(a) The name of the association as iden-
tified in the recorded declaration, conditions,
covenants and restrictions or other govern-
ing instrument, and the current name of the
association, if different;

(b) The name, address and daytime tele-
phone number of a managing agent or treas-
urer of the association or other person
authorized to receive:

(A) Assessments and fees imposed by the
association; or

(B) Notice of a transfer of property;

(c) A list of the properties, as described
for recordation in ORS 93.600, subject to as-
sessment by the association;

(d) Information identifying the recorded
declaration, conditions, covenants and re-
strictions or other governing instrument, and
a reference to where the instruments are re-
corded; and

(e) If an amended statement is being re-
corded, information identifying prior re-
corded statements.

(3) The statement may not include infor-
mation for a purpose that is not related to
the identification of the person specified in
subsection (2)(b) of this section.

(4) The county clerk may charge a fee for
recording a statement under this section ac-
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cording to the provisions of ORS 205.320
(1)(d). [1999 c.447 §1; 2001 ¢.756 §19; 2015 ¢.27 §7]
Note: 94.667 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 94 or any series therein by legislative ac-

tion. See Preface to Oregon Revised Statutes for further
explanation.

94.670 Association duty to keep docu-
ments and records; deposit of assess-
ments; payment of association expenses;
review of financial statement by certified
public accountant; examination of re-
cords by owner. (1) A homeowners associ-
ation shall retain within this state the
documents, information and records delivered
to the association under ORS 94.616 and all
other records of the association for not less
than the period specified for the record in
ORS 65.771 or any other applicable law ex-
cept that:

(a) The documents specified in ORS
94.616 (3)(0), if received, must be retained as
permanent records of the association.

(b) Proxies and ballots must be retained
for one year from the date of determination
of the vote, except that proxies and ballots
relating to an amendment to the declaration,
bylaws or other governing document must be
retained for one year from the date the
amendment is effective.

(2)(a) All assessments, including
declarant subsidies and all other association
funds, shall be deposited and maintained in
the name of the association in one or more
separate federally insured accounts, includ-
ing certificates of deposit, at a financial in-
stitution, as defined in ORS 706.008, other
than an extranational institution. Except as
provided in paragraph (b) of this subsection,
funds must be maintained in an association
account until disbursed.

(b) Subject to any limitations imposed by
the declaration or bylaws, funds of the asso-
ciation maintained in accounts established
under this subsection may be used to pur-
chase obligations of the United States gov-
ernment.

(c) All expenses of the association shall
be paid from the association account.

(3) The association shall keep financial
records sufficiently detailed for proper ac-
counting purposes.

(4) Within 90 days after the end of the
fiscal year, the board of directors shall:

(a) Prepare or cause to be prepared an
annual financial statement consisting of a
balance sheet and income and expenses
statement for the preceding fiscal year; and

(b) Distribute to each owner and, upon
written request, any mortgagee of a lot, a
copy of the annual financial statement.
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(5) Subject to ORS 94.671, the association
of a planned community that has annual as-
sessments exceeding $75,000 shall cause the
financial statement required under subsec-
tion (4) of this section to be reviewed within
300 days after the end of the fiscal year by
an independent certified public accountant
licensed in the State of Oregon in accor-
dance with the Statements on Standards for
Accounting and Review Services issued by
the American Institute of Certified Public
Accountants.

(6) The association of a planned commu-
nity created on or after January 1, 2004, or
the association of a planned community de-
scribed in ORS 94.572 that has annual as-
sessments of $75,000 or less shall cause the
most recent financial statement required by
subsection (4) of this section to be reviewed
in the manner described in subsection (5) of
this section within 300 days after the associ-
ation receives a petition requesting review
signed by at least a majority of the owners.

(7) An association subject to the require-
ments of subsection (5) of this section may
elect, on an annual basis, not to comply with
the requirements of subsection (5) of this
section by an affirmative vote of at least 60
percent of the owners, not including the
votes of the declarant with respect to lots
owned by the declarant.

(8)a) The association shall provide,
within 10 business days of receipt of a writ-
ten request from an owner, a written state-
ment that provides:

(A) The amount of assessments due from
the owner and unpaid at the time the request
was received, including:

(i) Regular and special assessments;
(i1) Fines and other charges;

(1i1) Accrued interest; and

(iv) Late payment charges.

(B) The percentage rate at which interest
accrues on assessments that are not paid
when due.

(C) The percentage rate used to calculate
the charges for late payment or the amount
of a fixed charge for late payment.

(b) The association is not required to
comply with paragraph (a) of this subsection
if the association has commenced litigation
by filing a complaint against the owner and
the litigation is pending when the statement
would otherwise be due.

(9)(a) Except as provided in paragraph (b)
of this subsection, the association shall make
the documents, information and records de-
scribed in subsections (1) and (4) of this sec-
tion and all other records of the association
reasonably available for examination and,
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upon written request, available for dupli-
cation by an owner and any mortgagee of a
lot that makes the request in good faith for
a proper purpose.

(b) Records kept by or on behalf of the
association may be withheld from examina-
tion and duplication to the extent the re-
cords concern:

(A) Personnel matters relating to a spe-
cific identified person or a person’s medical
records.

(B) Contracts, leases and other business
transactions that are currently under negoti-
ation to purchase or provide goods or ser-
vices.

(C) Communications with legal counsel
that relate to matters specified in subpara-
graphs (A) and (B) of this paragraph and the
rights and duties of the association regarding
existing or potential litigation or criminal
matters.

(D) Disclosure of information in violation
of law.

(E) Documents, correspondence or man-
agement or board reports compiled for or on
behalf of the association or the board of di-
rectors by its agents or committees for con-
sideration by the board of directors in
executive session held in accordance with
ORS 94.640 (8).

(F) Documents, correspondence or other
matters considered by the board of directors
in executive session held in accordance with
ORS 94.640 (8).

(G) Files of individual owners, other than
those of a requesting owner or requesting
mortgagee of an individual owner, including
any individual owner’s file kept by or on be-
half of the association.

(10) The association shall maintain a
copy, suitable for the purpose of duplication,
of the following:

(a) The declaration and bylaws, including
amendments or supplements in effect, the re-
corded plat, if feasible, and the association
rules and regulations currently in effect.

(b) The most recent financial statement
prepared pursuant to subsection (4) of this
section.

(¢) The current operating budget of the
association.

(d) The reserve study, if any, described in
ORS 94.595.

(e) Architectural standards and guide-
lines, if any.

(11) The association, within 10 business
days after receipt of a written request by an
owner, shall furnish the requested informa-
tion required to be maintained under subsec-
tion (10) of this section.
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(12) The board of directors, by resolution,
may adopt reasonable rules governing the
frequency, time, location, notice and manner
of examination and duplication of association
records and the imposition of a reasonable
fee for furnishing copies of any documents,
information or records described in this sec-
tion. The fee may include reasonable per-
sonnel costs for furnishing the documents,

information or records. [1981 c.782 §48; 1999 c.677
§21; 2001 ¢.756 §20; 2003 c.569 §15; 2003 c.803 §20a; 2007
¢.340 §1; 2009 c.641 §13; 2011 ¢.532 §17; 2017 ¢.111 §2]

94,671 Application of ORS 94.670 (5).
The requirements of ORS 94.670 (5) first ap-
ply:

(1) Commencing with the fiscal year fol-
lowing the turnover meeting required by
ORS 94.616 for the association of a planned
community created under ORS 94.550 to
94.783.

(2) Commencing with the fiscal year fol-
lowing the year in which owners assume re-
sponsibility for administration of a planned

community described in ORS 94.574. [2003
¢.803 §24; 2009 c.641 §38; 2015 c.27 §8; 2017 c.423 §14]

94.673 When compliance with specified
provisions of ORS 94.640 and 94.670 re-
quired. (1) The homeowners association of a
subdivision that received preliminary plat
approval before July 1, 1982, shall comply
with the provisions of ORS 94.640 (1), (3), (4)
and (8) to (11) and 94.670 if:

(a) An owner submits a written request
to the homeowners association to comply
with the provisions;

(b) The subdivision otherwise conforms to
the description of a planned community un-
der ORS 94.550; and

(¢c) The subdivision is not otherwise ex-
empted under ORS 94.570.

(2) A homeowners association board of
directors is not subject to ORS 94.780 unless
the association fails to comply with subsec-
tion (1) of this section after receiving a

written request from an owner. [1983 c.206 $6;
2001 ¢.756 §59; 2011 c.532 §18]

94,675 Insurance for common prop-
erty. (1) The board of directors of a home-
owners association shall obtain and
maintain:

(a) Insurance for all insurable improve-
ments in the common property against loss
or damage by fire or other hazards, including
extended coverage, vandalism and malicious
mischief. The insurance shall cover the full
replacement costs of any repair or recon-
struction in the event of damage or de-
struction from any such hazard if the
insurance is available at reasonable cost; and
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(b) A public liability policy covering all
common property and all damage or injury
caused by the negligence of the association.

(2) Premiums for insurance obtained un-
der this section shall be a common expense
of the association.

(3) A policy may contain a deductible in
the amount specified in the declaration or
bylaws. The deductible amount shall be
added to the face amount of the policy in
determining whether the insurance equals at
least the full replacement cost.

(4) Notwithstanding a provision in the
declaration or bylaws that imposes a maxi-
mum deductible amount in an association in-
surance policy, if the board of directors
determines that it is in the best interest of
the association and owners as provided in
subsection (5) of this section, the board may
adopt a resolution authorizing the associ-
ation to obtain and maintain an insurance
policy with a deductible amount exceeding
the specified maximum, but not in excess of
the greater of:

(a) The maximum deductible acceptable
to the Federal National Mortgage Associ-
ation; or

(b) $10,000.

(5) In making the determination under
subsection (4) of this section, the board of
directors shall consider such factors as the
availability and cost of insurance and the
loss experience of the association.

(6) Not later than 10 days after adoption
of a resolution under subsection (4) of this
section, the board of directors shall ensure
that a copy of the resolution and a notice

described in ORS 94.676 are:
(a) Delivered to each owner; or

(b) Mailed to the mailing address of each
owner or to the mailing address designated

in writing by the owner. [1981 c.782 §51; 2007 c.409
§14]

94.676 Insurance deductible for certain
planned communities. (1) If the declaration
or bylaws of a planned community created
under ORS 94.550 to 94.783 before September
27, 2007, or a planned community subject to
ORS 94.572 do not assign the responsibility
for payment of the amount of the deductible
in an association insurance policy, the board
of directors of the homeowners association
may adopt a resolution that assigns the re-
sponsibility for payment of the amount of the
deductible. The resolution must include, but
need not be limited to:

(a) The circumstances under which the
deductible will be charged against:

(A) An owner or the owners affected by
a loss; or
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(B) All owners;

(b) The allocation of the deductible
charged under paragraph (a) of this subsec-
tion; and

(c) If an owner and the association have
duplicate insurance coverage, the insurance
policy that is primary, unless otherwise pro-
vided in the declaration or bylaws.

(2) If the board of directors adopts a res-
olution as described in subsection (1) of this
section, the resolution may require that an
owner, in addition to any other insurance
required by the declaration or bylaws, obtain
and maintain:

(a) An insurance policy that insures the
owner’s lot for not less than the amount of
the deductible in the association’s insurance
policy for which the owner may be responsi-
ble and that insures the owner’s personal
property for any loss or damage; and

(b) Comprehensive liability insurance
that includes, but is not limited to, coverage
for negligent acts of owners and tenants,
guests of owners and tenants and occupants
of other lots for damage to the common
property, to other lots and to the personal
property of other persons that is located on
other lots or the common property.

(3) Unless otherwise provided in the dec-
laration or bylaws, the board of directors
may adopt a resolution that:

(a) Prescribes a procedure for processing
insurance claims. The procedure may re-
quire that all claims against the association’s
insurance policy be processed through and
coordinated by the board of directors or the
managing agent, if authorized by the board.

(b) Assigns the responsibility for payment
of charges for handling claims, including any
charges by a managing agent.

(4) Not later than 10 days after adoption
of a resolution under subsection (1) or (3) of
this section, the board of directors shall en-
sure that a copy of the resolution and a no-
tice described in subsection (5) of this
section are:

(a) Delivered to each lot; or

(b) Mailed to the mailing address of each
owner or to the mailing address designated
in writing by the owner.

(5) The notice required under subsection
(4) of this section shall:

(a) Advise each owner to contact an in-
surance agent to determine the effect of the
resolution on the owner’s individual insur-
ance coverage; and

(b) Be in a form and style reasonably
calculated to inform the owner of the impor-
tance of the notice.
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(6) Failure to provide a copy of a resolu-
tion or a notice required under this section
does not affect the responsibility of an owner
to comply with a resolution adopted under
this section. [2007 c.409 §3]

94.677 Election to have ORS 94.645,
94.655 and 94.675 apply. Unless contrary to
the covenants, conditions or restrictions of a
recorded declaration or other similar instru-
ment, or the bylaws of the association
adopted in accordance with documents gov-
erning the association, the homeowners as-
sociation board of directors of a subdivision
described in ORS 94.673 (1) may elect to be
governed by ORS 94.645, 94.655 and 94.675,

without further action by the association.
[1983 ¢.206 §7]

94.680 Blanket all-risk insurance. (1)
If a declaration or bylaws provide that the
homeowners association has the sole author-
ity to decide whether to repair or recon-
struct a unit that has suffered damage or
whether a unit must be repaired or recon-
structed, the board of directors shall obtain
blanket all-risk insurance for the full re-
placement cost of all structures in the
planned community. Cost of the coverage
shall be a common expense to the associ-
ation.

(2) If the declaration or bylaws contain
a provision described in subsection (1) of this
section, the declaration or bylaws also shall
provide:

(a) Requirements of or limitations on re-
pairing or reconstructing damaged or de-
stroyed property;

(b) The time within which the repair or
reconstruction must begin; and

(¢) The actions the board of directors
must take if:

(A) Damage or destruction is not re-
paired or replaced; or

(B) Insurance proceeds exceed or fall

short of the costs of repair or reconstruction.
[1981 ¢.782 §52; 1999 c.677 §22; 2007 c.409 §15]

94.685 Specification of insurance for
individual lots. (1) Unless provided in the
declaration, the bylaws shall specify:

(a) The insurance an owner must obtain,
if any;

(b) The insurance, if any, an individual
owner is precluded from obtaining;

(¢) The responsibility for payment of the
amount of the deductible in an association
insurance policy; and

(d) Whether or not the insurance cover-
age obtained and maintained by the board of
directors may be brought into contribution
with insurance bought by owners or their
mortgagees.
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(2) The declaration or bylaws may pro-
vide that the responsibility for payment of
the amount of the deductible may be pre-
scribed by resolution adopted by the board

of directors. [1981 c.782 §54; 1999 c.677 §23; 2007 ¢.409
§16]

94.690 Terms of insurance under ORS
94.680. The board of directors of a home-
owners association shall obtain, if reasonably
available, terms in insurance policies under
ORS 94.680 which provide a waiver of
subrogation by the insurer as to any claims
against the board of directors of the associ-

ation, any owner or any guest of an owner.
[1981 ¢.782 §56; 1999 c.677 §24]

94,695 Authority to delegate associ-
ation powers to master association. A
declaration for a planned community may
delegate any of the powers of the homeown-
ers association under ORS 94.630 to a master
association or provide that the master asso-

ciation may exercise any such power. [1981
c.782 §62]

94.700 Duration and termination of
initial management agreements and ser-
vice and employment contracts; excep-
tions. (1) Except as provided in subsection
(2) of this section, if entered into prior to the
meeting called under ORS 94.609, no man-
agement agreement, service contract or em-
ployment contract which is directly made by
or on behalf of the association, the board of
directors or the owners as a group shall be
in excess of three years.

(2)(a) Subject to paragraph (b) of this
subsection, the limitations under subsection
(1) of this section do not apply to:

(A) Performance-based energy or water
efficiency contracts; or

(B) Contracts relating to renewable en-
ergy facilities or output serving the planned
community, including facilities leased to the
association.

(b) A contract described in paragraph (a)
of this subsection:

(A) May not have an initial term of more
than 20 years; and

(B) Must be recorded with the recording
officer in each county in which the planned
community is located.

(c) As wused in this subsection,
“renewable energy facilities” means facilities
generating electricity, heat or cooling by
means of:

(A) Solar, wind, ocean, hydropower,
biomass or geothermal resources; or

(B) Biofuels or hydrogen derived from
renewable resources.

(3) Any contract or agreement subject to
subsection (1) of this section and entered
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into after July 1, 1982, may terminate with-
out penalty to the declarant, the association
or the board of directors elected under ORS
94.616 if the board of directors gives not less
than 30 days written notice of termination to
the other party not later than 60 days after

the meeting called under ORS 94.609. [1981
¢.782 §69; 2009 c.641 §14]

(Assessments and Liens
Against Lots; Easements)

94.704 Assessment and payment of
common expenses. (1) Subject to subsection
(2) of this section, the declarant of a planned
community shall pay all common expenses of
the planned community until the individual
lots subject to assessment are assessed for
common expenses as specified in the decla-
ration pursuant to ORS 94.580 (2).

(2) If the declaration expressly authorizes
deferment, the declarant may defer payment
of accrued assessments for reserves required
under ORS 94.595 for a lot subject to assess-
ment until the date the lot is conveyed.
However, the declarant may not defer pay-
ment of accrued assessments for reserves:

(a) Beyond the date of the turnover
meeting provided for in the bylaws in accor-
dance with ORS 94.635 (3); or

(b) If a turnover meeting is not held, the
date the owners assume administrative con-
trol of the association.

(3) Failure of the declarant to deposit the
balance due within 30 days after the due date
constitutes a violation of ORS 94.777.

(4) The books and records of the associ-
ation shall reflect the amount the declarant
owes for all reserve account assessments.

(5)(a) Except for assessments under sub-
sections (6), (7) and (8) of this section, the
board of directors shall assess all common
expenses against all the lots that are subject
to assessment according to the allocations
stated in the declaration.

(b) Any assessment or any installment of
the assessment past due shall bear interest
at the rate established by resolution of the
board of directors.

(c) Nothing in this section prohibits the
board from making compromises on overdue
assessments if the compromise benefits the
association.

(6) Unless otherwise provided in the dec-
laration or bylaws, any common expense or
any part of a common expense benefiting
fewer than all of the lots may be assessed
?xchusively against the lots or units bene-
ited.

(7) Unless otherwise provided in the dec-
laration or bylaws, assessments to pay a
judgment against the association may be
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made only against the lots in proportion to
their common expense liabilities.

(8) If the board of directors determines
that any loss or cost incurred by the home-
owners association is the fault of one or
more owners, the homeowners association
may assess the loss or cost exclusively
against the lots of the responsible owners.

(9) If the homeowners association reallo-
cates common expense liabilities, any com-
mon expense assessment and any installment
of the assessment not yet due shall be recal-
culated according to the reallocated common
expense liabilities.

(10)(a) A lot owner may not claim ex-
emption from liability for contribution to-
ward the common expenses by waiving the
use or enjoyment of any of the common
property or by abandoning the owner’s lot.

(b) An owner may not claim to offset an
assessment for failure of the association to
perform the association’s obligations.

(11)(a) During any period of declarant
control, any special assessment for capital
improvements or additions must be approved
by not less than 50 percent of the voting
rights, or such greater percentage as may be
specified in the declaration, without regard
to any weighted right or special voting right
in favor of the declarant.

(b) Nothing in this subsection is intended
to prohibit a declarant from reserving a spe-
cial declarant right to approve any such as-
sessment. [1981 c.782 §43; 1999 c.677 §25; 2001 c.756
§21; 2003 ¢.569 §16; 2009 c.641 §15]

94.705 [Repealed by 1971 c.478 §1]

94.709 Liens against lots; priority; du-
ration; record notice of claim of unpaid
assessment; foreclosure procedure. (1)
Whenever a homeowners association levies
any assessment against a lot, the association
shall have a lien upon the individual lot for
any unpaid assessments. The lien includes
interest, late charges, attorney fees, costs or
other amounts imposed under the declaration
or bylaws or other recorded governing docu-
ment. The lien is prior to a homestead ex-
emption and all other liens or encumbrances
upon the lot except:

(a) Tax and assessment liens; and

(b) A first mortgage or trust deed of re-
cord.

(2) Recording of the declaration consti-
tutes record notice and perfection of the lien
for assessments. No further recording of a
claim of lien for assessments or notice of a
claim of lien under this section is required
to perfect the association’s lien. The associ-
ation shall record a notice of claim of lien
for assessments under this section in the
deed records of the county in which a lot is
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located before any suit to foreclose may pro-
ceed under subsection (4) of this section. The
notice shall contain:

(a) A true statement of the amount due
for the unpaid assessments after deducting
all just credits and offsets;

(b) The name of the owner of the lot, or
reputed owner, if known;

(c) The name of the association;

(d) The description of the lot as provided
in ORS 93.600; and

(e) A statement that if the owner of the
lot thereafter fails to pay any assessments
when due, as long as the original or any
subsequent unpaid assessment remains un-
paid, the unpaid amount of assessments au-
tomatically continue to accumulate with
interest without the necessity of further re-
cording.

(3) The notice shall be verified by the
oath of some person having knowledge of the
facts and shall be recorded by the county re-
cording officer. The record shall be indexed

as other liens are required by law to be in-
dexed.

(4)(a) The proceedings to foreclose liens
created by this section shall conform as
nearly as possible to the proceedings to fore-
close liens created by ORS 87.010 except,
notwithstanding ORS 87.055, a lien may be
continued in force for a period of time not to
exceed six years from the date the assess-
ment is due. For the purpose of determining
the date the assessment is due in those cases
when subsequent unpaid assessments have
accumulated under a notice recorded as pro-
vided in subsection (2) of this section, the
assessment and claim regarding each unpaid
assessment shall be deemed to have been
levied at the time the unpaid assessment be-
came due.

(b) The lien may be enforced by the board
of directors acting on behalf of the associ-
ation.

(5) Unless the declaration or bylaws pro-
vide otherwise, fees, late charges, fines and
interest imposed pursuant to ORS 94.630
(1)), (n) and (o) are enforceable as assess-
ments under this section.

(6) This section does not prohibit an as-
sociation from pursuing an action to recover
sums for which subsection (1) of this section
creates a lien or from taking a deed in lieu
of foreclosure in satisfaction of the lien.

(7) An action to recover a money judg-
ment for unpaid assessments may be main-
tained without foreclosing or waiving the
lien for unpaid assessments. A judgment en-
tered on the action does not extinguish the
lien. Payment of the judgment operates to
satisfy the lien, or a portion of the lien, to

(2017 Edition)



94.712

PROPERTY RIGHTS AND TRANSACTIONS

the extent of the payment received. [1981 c.782
§44; 1999 ¢.677 §26; 2003 ¢.569 §17; 2017 ¢.110 §1]

94.710 [Repealed by 1971 ¢.478 §1]

94.712 Lot owner personally liable for
assessment; joint liability of grantor and
grantee following conveyance; limita-
tions. (1) Except as provided in subsection
(4) of this section, an owner is personally li-
able for all assessments imposed on the
owner or assessed against the owner’s lot by
the homeowners association.

(2)(a) Subject to paragraph (b) of this
subsection, in a voluntary conveyance of a
lot, the grantee shall be jointly and severally
liable with the grantor for all unpaid assess-
ments against the grantor of the lot to the
time of the grant or conveyance, without
prejudice to the grantee’s right to recover
from the grantor the amounts paid by the
grantee therefor.

(b) Upon request of an owner or owner’s
agent, for the benefit of a prospective pur-
chaser, the board of directors shall make and
deliver a written statement of the unpaid as-
sessments against the prospective grantor or
the lot effective through a date specified in
the statement, and the grantee in that case
shall not be liable for any unpaid assess-
ments against the grantor not included in
the written statement.

(3) An escrow agent or a title insurance
company providing escrow services or issuing
title insurance in conjunction with the con-
veyance:

(a) May rely on a written statement of
unpaid assessments delivered pursuant to
subsection (2) of this section; and

(b) Is not liable for a failure to pay the
association at closing any amount in excess
of the amount set forth in the written state-
ment.

(4) During the redemption period that
follows an execution sale conducted under
ORS 18.860 to 18.993, a certificate holder, as
defined in ORS 18.960, is solely liable for all
assessments that come due during the re-
demption period.

(5) For purposes of ORS 94.550 to 94.783,
when the redemption period described in
ORS 18.964 ends and the claimant has not
redeemed the lot, the certificate holder is
deemed the owner of a lot sold by execution
sale, without regard to whether the certif-
icate holder has caused the sheriff to execute
and deliver a deed under ORS 18.985. [1999
¢.677 §32; 2003 ¢.569 §18; 2015 ¢.120 §5]

94.715 [Repealed by 1971 c.478 §1]
94.716 Lien against two or more lots;
release. If a lien against two or more lots

of the planned community becomes due,
whether the lien is perfected before or after
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establishment of the planned community, the
owner of an affected lot may pay the
lienholder the portion of the lien attributable
to the lot. Upon receipt of payment, the
lienholder promptly shall deliver to the
owner a release of the lien as to that lot. The
amount of the payment shall be proportion-
ate to the ratio which that owner’s common
expense liability bears to the common ex-
pense liabilities of all owners whose lots are
subject to the lien. After payment, the asso-
ciation may not assess or have a lien against
that owner’s lot for any portion of the com-
mon expense liability representing the lien.
This section applies to all liens except a
mortgage. [1981 ¢.782 §45]

94719 Lien foreclosure; other legal
action by declarant, association or
owner; attorney fees. In any suit or action
brought by a homeowners association to
foreclose its lien or to collect delinquent as-
sessments or in any suit or action brought
by the declarant, the association or any
owner or class of owners to enforce compli-
ance with the terms and provisions of ORS
94.550 to 94.783 or the declaration or bylaws,
including all amendments and supplements
thereto or any rules or regulations adopted
by the association, the prevailing party shall
be entitled to recover reasonable attorney
fees therein and in any appeal therefrom.
[1999 ¢.677 §33; 2001 c.756 §23; 2007 c.409 §17]

94.720 [Repealed by 1971 ¢.478 §1]

94.723 Common expenses; liability of
first mortgagee. If a first mortgagee ac-
quires a lot in a planned community by fore-
closure or deed in lieu of foreclosure, the
mortgagee and subsequent purchaser shall
not be liable for any of the common expenses
chargeable to the lot which became due be-
fore the mortgagee or purchaser acquired ti-
tle to the lot. The unpaid expenses shall
become a common expense of all lot owners
including the mortgagee or purchaser. [1981
c.782 §46; 1999 c.677 §27]

94.725 [Repealed by 1971 ¢.478 §1]

94.728 Taxation of lots and common
property. (1) Each lot in a planned commu-
nity constitutes for all purposes a separate
parcel of real estate and shall be separately
taxed and assessed.

(2) No separate tax or assessment may be
levied against any common property which a
declarant has reserved no right to develop
into additional lots.

(3) The declarant alone is liable for pay-
ment of taxes or assessments on any portion
of the common property of a planned com-
munity in which the declarant has reserved
the right to develop the property into addi-
tional lots, until the right terminates or ex-
pires, or is exercised, abandoned or
relinquished.
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(4) If the right described under subsec-
tion (3) of this section terminates or expires
or is abandoned or relinquished before July
1 of any year, no tax or assessment shall be
imposed against the portion of the common
property so affected for the next tax year
beginning on July 1. [1981 c.782 §34]

94.730 [Repealed by 1971 c¢.478 §1]

94.733 Easements held by owner of lot
and by declarant; homeowners associ-
ation access to lots. (1) Subject to ORS
94.665, each owner of a lot has an easement
through the common property:

(a) For access to the owner’s lot; and

(b) For use of the common property con-
sistent with the declaration and the bylaws.

(2) Except as provided in the declaration,
a declarant has an easement through the
common property as may be necessary for
discharging the declarant’s obligations or ex-
ercising any special declarant right.

(3) If an encroachment results from con-
struction, reconstruction, repair, shifting,
settlement or movement of any portion of the
planned community, an easement for the
encroachment exists to the extent that any
lot or common property encroaches on any
other lot or common property. An easement
continues for maintaining the encroachment
so long as the encroachment exists. Nothing
in this section relieves an owner of liability
in case of the owner’s willful misconduct or
relieves a declarant or any other person of
liability for failure to adhere to the plat of
the planned community.

(4)(a) Upon request given to the owner
and any occupant, any person authorized by
a homeowners association may enter a lot:

(A) To perform necessary maintenance,
repair or replacement of any property for
which the association has maintenance, re-
pair or replacement responsibility under the
declaration or bylaws or ORS 94.550 to
94.783; or

(B) To make emergency repairs to a lot
that are necessary for the public safety or to
prevent damage to common property or to
another lot.

(b) Requests for entry under this subsec-
tion must be made in advance and for a rea-
sonable time, except in the case of an
emergency, when the right of entry is imme-
diate. An emergency entry does not consti-
tute a trespass or otherwise create a right
of action in the owner of the lot. [1981 c.782
§33; 2009 c.641 §16]

94,740 [1981 ¢.782 §74; repealed by 1999 c.677 §72]

94.745 [1981 ¢.782 §78; repealed by 1999 ¢.677 §72]

94.750 [1981 ¢.782 §76; 1983 c.740 §8; repealed by 1999
c.677 §72]
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94.755 [1981 c.782 §82; repealed by 1999 c.677 §72]

(Miscellaneous)

94.760 Promotional material showing
possible improvements. If a declarant
makes no commitment in the declaration to
build an improvement or specifically states
in the declaration that the declarant makes
no commitment either to build or not to
build the improvement, no person may dis-
play or deliver promotional material to pro-
spective purchasers which describes or
portrays the improvement unless the de-
scription or portrayal is conspicuously la-

l§oe%ed “POSSIBLE Improvement.” [1981 c.782
79

94.761 Legislative findings regarding
electric vehicle charging stations. (1) The
Legislative Assembly finds and declares that:

(a) The purpose of ORS 94.762 is to facil-
itate the installation of an electric vehicle
charging station by an owner in a planned
community for the owner’s personal residen-
tial use.

(b) Oregon courts have identified the fol-
lowing factors in determining whether per-
sonal property is a fixture:

(A) Whether the personal property is
physically annexed to the real property;

(B) Whether the personal property is
specifically adapted to the property; and

(C) Whether the person attaching the
personal property objectively intended the
personal property to become part of the real
property when attached.

(¢) Oregon courts have identified the ob-
jective intent of the annexer, described in
paragraph (b)(C) of this subsection, as the
most important of the three factors.

(2) Unless an owner and the homeowners
association, or the declarant in lieu of the
association, have negotiated a different out-
come, an electric vehicle charging station
installed under ORS 94.762 on or before June
4, 2015, is deemed to be the personal property
of the owner of the lot with which the
charging station is associated. [2015 c.249 §2

94.762 Electric vehicle charging
stations. (1) Notwithstanding contrary pro-
visions of a declaration or bylaws of a
planned community:

(a) An owner may submit an application
to install an electric vehicle charging station
for the personal, noncommercial use of the
owner, in compliance with the requirements
of this section, in a parking space, on a lot
or in any other area subject to the exclusive
use of the owner.

(b) A homeowners association may not
prohibit installation or use of a charging
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station installed and used in compliance with
the requirements of this section.

(2) When the owner complies or agrees
to comply with the requirements of this sec-
tion, a homeowners association, or a
declarant in lieu of the association, shall ap-
prove a completed application within 60 days
after the owner submits the application un-
less the delay in approving the application is
based on a reasonable request for additional
information.

(3) A homeowners association:

(a) May require an owner to submit an
application before installing a charging sta-
tion.

(b) May require the charging station to
meet the architectural standards of the
planned community.

(c) May impose reasonable charges to re-
cover costs of the review and permitting of
a charging station.

(d) May impose reasonable restrictions
on the installation and use of the charging
station that do not significantly increase the
cost of the charging station or significantly
decrease the efficiency or performance of the
charging station.

(4) Notwithstanding ORS 479.540, the
charging station must be installed by a per-
son that holds a license, as defined in ORS
479.530, to act, at a minimum, as a journey-
man electrician.

(5) The owner is responsible for:

(a) All costs associated with installation
and use of the charging station, including:

(A) The cost of electricity associated
with the charging station; and

(B) The cost of damage to common prop-
erty and to areas subject to the exclusive use
of other owners that results from the instal-
lation, use, maintenance, repair, removal or
replacement of the charging station.

(b) Disclosure to a prospective buyer of
the lot of the existence of the charging sta-
tion and the related responsibilities of the
owner under this section.

(6) If the homeowners association rea-
sonably determines that the cumulative use
of electricity in the planned community at-
tributable to the installation and use of
charging stations requires the installation of
additional infrastructure improvements to
provide the planned community a sufficient
supply of electricity, the association may as-
sess the cost of the additional improvements
against the lot of each owner that has in-
stalled, or will install, a charging station.

(7) Unless the owner and the homeown-
ers association, or the declarant in lieu of

Title 10

Page 44

the association, negotiate a different out-
come:

(a) A charging station installed under
this section is deemed to be the personal
property of the owner of the lot with which
the charging station is associated; and

(b) The owner must remove the charging
station and restore the premises to the con-
dition before installation of the charging
station before the owner may transfer own-
ership of the lot, unless the prospective
buyer of the lot accepts ownership of the
charging station and all rights and responsi-
bilities that apply to the charging station
under this section.

(8)a) A pedestal, or similar, charging
station that is hard-wired into the electrical
system must be a certified electrical product,
as defined in ORS 479.530.

(b) If a charging station, other than one
described in paragraph (a) of this subsection,
is not a certified electrical product, and the
owner of the lot owns the charging station,
the owner shall:

(A) Maintain a homeowner liability in-
surance policy in an amount not less than $1
million that includes coverage of the charg-
ing station; and

(B) Name the homeowners association as
a named additional insured under the policy
with a right to notice of cancellation of the
policy.

(9) In any action between an owner and
a homeowners association to enforce compli-
ance with this section, the prevailing party
is entitled to an award of attorney fees and
costs. [2013 c.438 §3; 2015 c.249 §3]

94.764 Changes or actions that require
approval or consent of mortgagee. (1)
Notwithstanding a contrary provision of a
declaration or bylaws of a homeowners asso-
ciation, when a change to the declaration,
bylaws or other governing document or an-
other action to be taken by the board of di-
rectors, association or owners requires
approval or consent of a mortgagee, if the
mortgagee receives a request to approve or
consent to the change or action, the
mortgagee is deemed to have approved or
consented to the request wunless the
mortgagee delivers or posts a negative re-
sponse to the requesting party within 60 days
after receipt of the request.

(2) The request must:
(a) Be in writing.
(b) Name the mortgagor.

(c) Identify the property securing the
mortgage by legal description as required for
recordation in ORS 93.600 or by address.
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(d) Identify the mortgage by loan number
or reference to the county recording office
and date of recording and recording index
numbers of the mortgage.

(e) Be delivered to the mortgagee by cer-
tified or registered mail, return receipt re-
quested. [2011 ¢.532 §6]

94.765 [1981 ¢.782 §81; repealed by 1999 c.677 §72]

94.770 Application of rule against
perpetuities; conflict between declaration
and bylaws; effect on title of
declaration’s noncompliance with Oregon
Planned Community Act; conflict be-
tween Oregon Planned Community Act
and ORS chapter 65. (1) The rule against
perpetuities may not be applied to defeat any
provision of the declaration, or any bylaws
or rules adopted under ORS 94.630.

(2) In the event of a conflict between the
declaration and the bylaws of a planned
community or between the declaration and
the articles of incorporation, the declaration
shall prevail except to the extent the decla-
ration is inconsistent with ORS 94.550 to
94.783.

(3) Title to a unit, lot and common prop-
erty shall not be rendered unmarketable or
otherwise affected by reason of a failure of
the declarant or the declaration to comply
with ORS 94.550 to 94.783.

(4) If the provisions of ORS 94.550 to
94.783 and the provisions of ORS chapter 65
apply to an association and the provisions
conflict, the provisions of ORS 94.550 to

94.783 control. [1981 c.782 §86; 1999 c.677 $69; 2003
569 §19]

94.775 Judicial partition prohibited. (1)
Unless the declaration expressly allows the
division of lots in a planned community, ju-
dicial partition by division of a lot in a
planned community is not allowed under
ORS 105.205. The lot may be partitioned by
sale and division of the proceeds under ORS
105.245.

(2) The restriction specified in subsection
(1) of this section does not apply if the
homeowners association has removed the
property from the provisions of the declara-
tion. [1981 c.782 §87; 2003 c.569 §20]

94.777 Compliance with bylaws and
other restrictions required; effect of non-
compliance. Each owner and the declarant
shall comply with the bylaws, and with the
administrative rules and regulations adopted
pursuant thereto, and with the covenants,
conditions and restrictions in the declaration
or in the deed to the lot. Failure to comply
therewith shall be grounds for an action
maintainable by the homeowners association
or by an aggrieved owner. [1999 c.677 §36]
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94.778 Prohibition against installation
of solar panels void and unenforceable. (1)
Except as provided in subsection (3) of this
section, a provision in a declaration or by-
laws of a planned community that prohibits
an owner of the roof or other exterior por-
tion of a building or improvement on which
solar panels may be installed from installing
or using solar panels for obtaining solar ac-
cess, as described in ORS 215.044 and
227.190, is void and unenforceable as a vio-
lation of the public policy to protect the
public health, safety and welfare of the peo-
ple of Oregon.

(2) An owner of record of real property
subject to an instrument that contains a
provision described in subsection (1) of this
section may file a petition to remove the
provision in the manner provided in ORS
93.272 for removal of a provision from an in-
strument conveying or contracting to convey
real property.

(3) A homeowners association may adopt
and enforce a provision that imposes reason-
able size, placement or aesthetic require-
ments for the installation or use of solar
panels described in subsection (1) of this
section. [2017 c.282 §2]

94.779 Irrigation requirements void
and unenforceable under certain circum-
stances; prohibition or restriction against
certain uses of unit void and unenforce-
able; exceptions. (1) A provision of a
planned community’s governing document or
landscaping or architectural guidelines that
imposes irrigation requirements on an owner
or the association is void and unenforceable
while any of the following is in effect:

(a) A declaration by the Governor that a
severe, continuing drought exists or is likely
to occur in a political subdivision within
which the planned community is located;

(b) A finding by the Water Resources
Commission that a severe, continuing
drought exists or is likely to occur in a poli-
tical subdivision within which the planned
community is located;

(¢) An ordinance adopted by the govern-
ing body of a political subdivision within
which the planned community is located that
requires conservation or curtailment of wa-
ter use; or

(d) A rule adopted by the association un-
der subsection (2) of this section to reduce
or eliminate irrigation water use.

(2) Notwithstanding any provision of a
planned community’s governing documents
or landscaping or architectural guidelines
imposing irrigation requirements on an
owner or the association, an association may
adopt rules that:
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(a) Require the reduction or elimination
of irrigation on any portion of the planned
community.

(b) Permit or require the replacement of
turf or other landscape vegetation with
xeriscape on any portion of the planned
community.

(c) Require prior review and approval by
the association or its designee of any plans
by an owner or the association to replace
turf or other landscape vegetation with
xeriscape.

(d) Require the use of best practices and
industry standards to reduce the landscaped
areas and minimize irrigation of existing
landscaped areas of common property where
turf is necessary for the function of the
landscaped area.

(3) Except as provided in subsections (4)
and (5) of this section, the following pro-
visions of a planned community’s governing
document are void and unenforceable:

(a) A provision that prohibits or restricts
the use of the owner’s unit or lot as the
premises of an exempt family child care pro-
vider participating in the subsidy program
under ORS 329A.500; or

(b) If the unit does not share a wall, floor
or ceiling surface in common with another
unit, a provision that prohibits or restricts
the use of the owner’s unit or lot as a certi-
fied or registered family child care home
pursuant to ORS 329A.250 to 329A.450.

(4) Subsection (3) of this section does not
prohibit a homeowners association from
adopting or enforcing a provision of the
planned community’s governing document
that regulates parking, noise, odors, nui-
sance, use of common property or activities
that impact the cost of insurance policies
held by the planned community, provided the
provision:

(a) Is reasonable; and

(b) Does not have the effect of prohibit-
ing or restricting the use of a unit or lot as
the premises of an exempt family child care
provider participating in the subsidy program
under ORS 329A.500 or as a certified or reg-
istered family child care home pursuant to
ORS 329A.250 to 329A.450.

(5)(a) Subsection (3) of this section does
not apply to planned communities that pro-
vide housing for older persons.

(b) As used in this subsection, “housing
for older persons” has the meaning given
that §t%1]°m in ORS 659A.421. [2017 c.423 §7; 2017
c.423 §7

Note: Section 7, chapter 221, Oregon Laws 2017,
provides:

Sec. 7. The amendments to ORS 93.270 by section
1, chapter 221, Oregon Laws 2017, and the amendments
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to sections 3 [100.023] and 7 [94.779] of this 2017 Act by
sections 3b and 7b of this 2017 Act apply to:

(1) Instruments conveying fee title to real property
executed on or after January 1, 2018; and

(2) Provisions of governing documents and guide-
lines adopted on or after January 1, 2018. [2017 c.221
§7; 2017 c.423 §7d]

94.780 Remedies. (1) Failure of the
declarant, association, any association mem-
ber or any other person subject to ORS
94550 to 94.783 to comply with applicable
sections of ORS 94.550 to 94.785 shall be
cause for suit or action to remedy the vio-
lation or to recover actual damages. The
prevailing party is entitled to reasonable at-
torney fees and court costs.

(2) Failure of an association to accept
administrative responsibility under ORS
94.616 shall be a defense for the declarant
against an action brought under this section.

(3) A suit or action arising under this
section must be commenced within one year
after the discovery or identification of the
alleged violation. [1981 c.782 §83; 1999 c.677 §67]

94.783 When certain administrative
provisions apply. If a subdivision received
preliminary plat approval before July 1, 1982,
but the subdivision plat or the plat of the
first phase is not filed under ORS 92.120 be-
fore January 1, 1984, the provisions of ORS
94.595, 94.604, 94.609, 94.616, 94.700, 94.760
and 94.780 shall apply to the planned com-
munity. [1983 c.206 §8; 1999 c.677 §68]

94.785 Short title. ORS 94.550 to 94.783
may be cited as the Oregon Planned Com-
munity Act. [1981 c.782 §1]

TIMESHARE ESTATES
(General Provisions)

94.803 Definitions for ORS 94.803 and
94.807 to 94.945. As used in this section and
ORS 94.807 to 94.945:

(1)
Agency.

(2) “Accommodation” means an apart-
ment, condominium unit, cabin, house, lodge,
hotel or motel room or other private or
commercial structure situated on real prop-
erty and designed for residential occupancy.

(3) “Assessment” means the pro rata
share assessed from time to time against
each owner of a timeshare by the managing
entity to pay for common expenses.

(4) “Blanket encumbrance” means a trust
deed or mortgage or any other lien or en-
cumbrance, mechanic’s lien or otherwise, se-
curing or evidencing the payment of money
and affecting more than one timeshare, or an
agreement affecting more than one timeshare
by which the developer holds the timeshare

“Agency” means the Real Estate
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property under an option, leasehold, contract
to sell or trust agreement.

ommissioner” means the Real Es-
B) “C ? the Real E
tate Commissioner.

(6) “Common expenses” means:

(a) Expenses of administration, mainte-
nance, repair or replacement of the accom-
modations and facilities of the timeshare
plan;

(b) Expenses agreed upon as common by
all the timeshare owners in the timeshare
plan; and

(c) Expenses declared common by the
timeshare instrument or bylaws of the
timeshare plan.

(7) “Developer” means a person that:
(a) Creates a timeshare plan;

(b) Succeeds to the interest of a person
that creates a timeshare plan; or

(¢) Purchases a timeshare from a person
described in paragraph (a) or (b) of this sub-
section for the primary purpose of resale.

(8) “Exchange program” means any op-
portunity for a purchaser to exchange
timeshare periods among purchasers in the
same or other timeshare plans.

(9) “Facility” means a structure, service,
improvement or real property available for
the owner’s use.

(10) “Fractional interest” means any un-
divided fractional ownership of real property
which gives each and every fractional owner
full rights to unlimited use and possession of
the real property subject only to such limi-
tation as the fractional owners may agree to
among themselves.

(11) “Managing entity” means the person
designated in the timeshare instrument or
selected by the owners’ association board or
by the owners to manage all or a portion of
the timeshare plan.

(12) “Negotiate” means any activity pre-
liminary to the execution of a binding agree-
ment for the sale of a timeshare, including
but not limited to advertising, solicitation
and promotion of the sale of the timeshare.

(13) “Offering” means any advertisement,
inducement, solicitation or attempt to en-
courage a person to acquire a timeshare,
other than as a security for an obligation.
An advertisement in a newspaper or other
periodical of general circulation, or in any
broadcast medium to the general public, of a
timeshare in property located outside this
state is not an offering if the advertisement
states that the offering is valid only if made
in compliance with the law of the jurisdic-
tion in which the offer is disseminated.
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(14) “Owner” means a person, other than
the developer, to whom a timeshare has been
conveyed other than as security for an obli-
gation.

(15) “Project” means real property sub-
ject to a timeshare instrument. A project
may include accommodations that are not
timeshare accommodations.

(16) “Purchaser” means any person, other
than a developer, who by voluntary transfer
acquires an interest in a timeshare other
than as security for an obligation.

(17) “Sale” means a transaction that
conveys a timeshare other than as security
for an obligation, including, but not limited
to a lease or assignment.

(18) “Timeshare” means a timeshare es-
tate or a timeshare license.

(19) “Timeshare agreement” means an
agreement conferring the rights and obli-
gations of the timeshare plan on a purchaser
including but not limited to a deed, lease and
vacation license.

(20) “Timeshare estate” means a right to
occupy an accommodation during five or
more separated timeshare periods over a pe-
riod of at least five years, including renewal
options, coupled with a freehold estate or an
estate for years in the timeshare property.

(21) “Timeshare instrument” means a
document creating or regulating timeshares.

(22) “Timeshare license” means a right to
occupy an accommodation during five or
more separated timeshare periods over a pe-
riod of more than three years, including re-
newal options, not coupled with a freehold
estate or an estate for years.

(23) “Timeshare period” means the period
of time when an owner is entitled to possess
and occupy accommodations or facilities of a
timeshare plan.

(24) “Timeshare plan” means an arrange-
ment, whether by membership, agreement,
tenancy in common, sale, lease, deed, rental
agreement, license, right to use agreement
or otherwise, in which an owner receives a
timeshare estate or a timeshare license and
the right to use accommodations and facili-
ties that are part of the timeshare property.
A timeshare plan does not include an ex-
change program.

(25) “Timeshare property” means one or
more accommodations subject to the same
timeshare instrument and any other real es-
tate or rights appurtenant to those accom-
modations. [1983 c.530 §2; 1987 c.414 §144b; 1991 c.64
§1; 2017 ¢.354 §1]

94.805 [Repealed by 1971 ¢.478 §1]

94.806 Legislative finding. The Legisla-
tive Assembly finds and declares that there
is a need to:
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(1) Protect timeshare purchasers by re-
quiring full and adequate disclosure of all
pertinent facts about the timeshare plan; and

(2) Provide reasonable regulation of the
timeshare industry while encouraging the
growth and development of the industry in
Oregon. [1983 ¢.530 §1]

94.807 Application. ORS 94.803, 94.806,
94.811 to 94.863 and 94.869 to 94.945 do not
apply to:

(1) Any timeshare plan for which the de-
veloper has complied with the requirements
of ORS 92.305 to 92.495 or 100.005 to 100.910
before July 28, 1983.

(2) Any timeshare plan for which the de-
veloper has complied with all applicable local
regulations and has submitted a completed
filing under ORS 92.305 to 92.495 or 100.005
to 100.910 before July 28, 1983.

(3) Any subsequent phase or stage of a
timeshare plan described in subsection (1) or
(2) of this section that has complied with the
applicable requirements of ORS chapter 92
and this chapter in effect prior to July 28,
1983. However, the developer of the phase or
stage must comply with the cancellation
provisions of ORS 94.836 and 94.839.

(4) Subdivided land as defined by ORS
92.305, a planned community as defined by
ORS 94.550 and a condominium subject to
ORS 100.005 to 100.910 that does not involve
a timeshare plan.

(5) Subdivided land as defined by ORS
92.305, a planned community as defined by
ORS 94.550 and a condominium subject to
ORS 100.005 to 100.910, that involves a
timeshare plan to the extent of the
nontimeshare aspects of the development.
The developer of such a development must
comply with the applicable requirements of
ORS chapter 92 and this chapter in addition
to ORS 94.803, 94.806 and 94.811 to 94.945.

(6) Any transaction normal and custom-
ary in the hotel and motel business involving
the acceptance of advance reservations
which are not entered into for the purpose
of evading the provisions of ORS 92.325,
94.570, 94.803 to 94.945, 100.005, 100.105,
100.200, 100.450 and 696.490.

(7) The offering, sale or transfer of a
fractional interest or a timeshare in a
timeshare plan comprised of 12 timeshares
or less unless the Real Estate Commissioner
determines that the developer is attempting
by a common scheme or course of develop-
ment to evade the provisions of ORS 92.325,
94,570, 94.803 to 94.945, 100.005, 100.105,
100.200, 100.450 and 696.490.

(8) The transfer of a timeshare by:
(a) Reason of a foreclosure action;
(b) Deed in lieu of foreclosure;
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(c) Gift;

(d) Devise, descent or distribution or
transfer to an inter vivos trust that is not
made to evade ORS 94.803 and 94.807 to
94.945;

(e) A person, other than a developer, that
acquired the timeshare in the manner de-
scribed in paragraph (a) or (b) of this sub-
section; or

(f) A person, other than a developer, who
previously acquired the timeshare for per-
sonal use.

(9) The offering, sale or transfer of a
membership or interest in a recreational ve-
hicle park or campground that provides no
right to use or occupy a residential dwelling
structure in the project overnight.

(10) The offering, sale or transfer of a
membership or interest entitling the pur-
chaser to a timeshare in personal property,
including but not limited to an airplane, boat
or recreational vehicle.

(11) The offering, sale or transfer of a
membership or interest entitling the pur-
chaser to use real property and facilities
without overnight use for dwelling purposes,
including but not limited to commercial of-
fice, retail or similar space and golf, tennis

or athletic clubs. [1983 ¢.530 §3; 1985 ¢.565 §9; 1991
c.64 §2; 1993 c.744 §245; 1999 ¢.677 §28; 2017 ¢.354 §2]

94.808 Managing entity as taxpayer.
(1) For the purposes of ad valorem taxation,
the managing entity responsible for manag-
ing the timeshare plan shall be considered
the taxpayer, as agent for the owners of the
timeshare property.

(2) All of the timeshare property within
each timeshare plan shall be listed on the
assessment roll by code area and account
number as a single entry stating as one value
the real market value and assessed value of
the land and improvements, except that rec-
reational facilities shall be separately valued
and taxed to the owner thereof, as provided
in subsection (1) of this section.

(3) All rights and privileges afforded
property owners by Oregon law as to appeal-
ing assessments shall apply only to the man-
aging entity, as agent for the owners of the
timeshare property.

(4) The managing entity, as agent of the
timeshare owners, shall remit the taxes as-

sessed on the timeshare property. [1987 c.424
§2; 1991 c.459 §337]

94.809 Valuation of timeshare prop-
erty; exclusions from value. (1) The real
market value of timeshare property shall not
include any nonreal property components of
timeshares, which nonreal property compo-
nents include, without limitation, tangible
personal property, exchange rights, club
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memberships, vacation convenience services
such as hotel-type services and the manage-
ment structure of the timeshare plan, and
that portion of the legal, accounting, pro-
motion and marketing costs in developing
and selling the timeshares allocable to the
nonreal property components. The real mar-
ket value of timeshare property shall not be
based upon the aggregate sales prices of
timeshares, if such sales prices include non-
real property components.

(2) The real market value of timeshare
property, other than the recreational facili-
ties, shall be determined by taking the value
of each individual living unit as if such liv-
ing unit were owned by a single taxpayer,
without having been timeshared, and adjust-
ing such value by an amount necessary to
reflect any increase or decrease in such
value attributable to the fact that such
timeshare property is marketed in incre-
ments of time. There shall be a rebuttable
presumption that the value of such timeshare
property is increased by 20 percent of its
value under single ownership by virtue of
being marketed in increments of time. If the
managing entity or assessor contends that
the adjustment due to such ability to market
in increments of time is less than or greater
than an increase of 20 percent of the single
ownership value, then the burden of estab-
lishing such adjustment shall be upon the
party so contending. [1987 c.424 §3; 1991 c.459 §338]

94.810 [Repealed by 1971 c¢.478 §1]

94.811 When owners of planned com-
munity, condominium or subdivision may
prohibit timeshare plan. (1) The unit own-
ers in a condominium subject to the Oregon
Condominium Act and the owners in a
planned community subject to the Oregon
Planned Community Act may amend the
declaration for the condominium or planned
community to prohibit the creation of a
timeshare plan involving any portion of the
property of the condominium or planned
community. Any amendment to a condomin-
ium declaration must comply with ORS
100.135 and any amendment to a planned
community declaration must comply with
ORS 94.590.

(2) The owners of land in a subdivision
may amend the recorded declaration, bylaws
or other governing document for the subdivi-
sion to prohibit the creation of a timeshare
plan involving any portion of the property
within the subdivision. The amendment must
be approved by not less than 75 percent of
the owners or by any larger percentage
specified for the amendment in the recorded
declaration, bylaws or other governing docu-
ment for the subdivision. As used in this
subsection, “subdivision” means a subdivi-
sion as defined by ORS 92.010, that:
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(a) Was approved and for which a plat
was recorded under ORS 92.120 before July
28, 1983;

(b) At the time of the subdivision’s cre-
ation, would have met the definition of a
planned community under ORS 94.550; and

(¢) Is not, because of the time of its cre-
ation, a planned community subject to the
Oregon Planned Community Act.

(3) The declaration for a condominium
subject to the Oregon Condominium Act and
created after July 28, 1983, and the declara-
tion for a planned community, subject to the
Oregon Planned Community Act and created
after July 28, 1983, may include a provision
prohibiting the creation of a timeshare plan
involving any portion of the property of the

condominium or })lanned community. [1983
¢.530 §4; 1999 c.677 §29

(Creation of Timeshare Estates)

94.813 Character of timeshare estates.
(1) Except as expressly modified by ORS
92.325, 92425, 94570, 94.803 to 94.945,
100.005, 100.105, 100.200, 100.450 and 696.490,
a timeshare estate is an estate in real prop-
erty and has the character and incidents of
an estate in fee simple at common law or
estate for years if a leasehold. A timeshare
license is an estate for years having the
character and incidents of such an estate at
common law.

(2) A document transferring or encum-
bering a timeshare may not be rejected for
recordation because of the nature or dura-
tion of the interest.

(8) Neither a timeshare plan nor a
timeshare, subject to regulation under ORS
94.803 and 94.807 to 94.945 is a “security,”
as defined in ORS 59.015. [1983 c.530 §§4a,5; 1985
¢.349 §29; 1987 c.603 §25]

94.815 [Repealed by 1971 ¢.478 §1]

94.816 Partition prohibited; exception.
(1) Except as otherwise provided in this sec-
tion, no judicial action for partition of a
timeshare property may be undertaken as
long as the property remains subject to a
timeshare plan.

(2) If any timeshare is owned by two or
more persons as tenants in common, as ten-
ants by the entirety or as tenants with rights
of survivorship, nothing in this section shall
prohibit the judicial sale of the timeshare in
lieu of partition as between the cotenants.

(8) A court of competent jurisdiction, on
petition of the developer of a timeshare plan
or the developer’s successor in interest, may
grant a waiver of the prohibition against
partition under subsection (1) of this section,
if the court is satisfied that:
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(a) The developer retains at least 50 per-
cent of the timeshares created in the
timeshare plan;

(b) The timeshare plan has failed and the
continuation of the use of timeshare property
by timeshare owners is no longer possible in
the manner prescribed by the timeshare in-
struments;

(c) It is in the best interest of timeshare
owners to terminate the timeshare plan and
that no reasonable alternative to partition of
the timeshare property exists;

(d) The petition has not been brought by
the developer to avoid the developer’s re-
sponsibilities under the timeshare instrument
without good cause; and

(e) The holder of each blanket encum-
brance consents to the proceeding under this
section.

(4) Except as otherwise provided in sub-
section (5) of this section, upon a court dec-
laration of timeshare plan failure under
subsection (3) of this section, the court shall
proceed to partition the timeshare property
as otherwise provided by law.

(5) In the event of a court-ordered sale in
connection with partition, proceeds of the
sale shall be applied in the following order:

(a) Costs described in ORS 105.285 (1)
and (2);

(b) Repayment to owners except the de-
veloper of down payments and payments of
principal and interest paid by such owners
for their timeshares less the value, as deter-
mined by the court, of the owners’ use of
their timeshares;

(c) Payments to satisfy and discharge the
remaining timeshare purchase money obli-
gations of all owners except the developer.
If the developer or an entity closely related
to the developer holds the beneficial interest
in any of such purchase money obligations,
funds shall first be applied to discharge the
purchase money obligations held by other
holders, and then to the credit of the devel-
oper and its related entity for purchase
money obligations held by the developer or
such entity. Funds paid to the developer or
the related entity’s credit shall be held by
the court as proceeds available to lienholders
and other claimants in such partition. If
there are insufficient funds to fully discharge
purchase money obligations of all owners ex-
cept the developer, the balance of unsatisfied
purchase money obligations of all owners ex-
cept the developer shall be discharged by
judgment of the court; and

(d) As otherwise provided by law. [1983

¢.530 §6; 2003 ¢.576 §356]
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94.818 Recording of timeshare instru-
ment; payments required. (1) To submit
property located within this state to the pro-
visions of ORS 94.803 and 94.807 to 94.945,
the developer shall record a timeshare in-
strument in the office of the recording officer
of every county in which the timeshare
property is located. To submit property lo-
cated outside this state to the provisions of
ORS 94.803 and 94.807 to 94.945, the devel-
oper shall satisfy the requirements of ORS
94.885 for the recording of a mnotice of
timeshare plan. The timeshare instrument
shall comply with ORS 94.821 and shall be
executed in accordance with subsection (2)
of this section and acknowledged in the
anaﬁner provided for acknowledgment of a

eed.

(2) If the developer is not the fee owner
of the property, the fee owner and the vendor
under any contract of sale and the lessor
under any lease shall also execute the
timeshare instrument for the purpose of con-
senting to the property being submitted to
the provisions of ORS 94.803 and 94.807 to
94.945.

(3) No timeshare instrument shall be re-
corded unless all taxes, penalties, special as-
sessments, fees and charges that would be
required to be paid for subdivisions or parti-
tions under ORS 92.095 have been paid in the
same manner as ]provided in ORS 92.095. [1983
¢.530 §7; 1993 c.19 §2

94.820 [Repealed by 1971 ¢.478 §1]

94.821 Content of timeshare instru-
ment. A timeshare instrument shall include:

(1) A legal description of the timeshare
property;

(2) The name or other identification of
the project;

(3) Identification of timeshare periods by
letter, name, number or a combination of
letters, names and numbers and a description
of the timeshare;

(4) Identification of the accommodations;

(5) The method for determining the
owner’s liability for common expenses and
real property taxes;

(6) The method for notice and appeal of
property tax values;

(7) If additional accommodations may be-
come part of the timeshare property or ex-
isting accommodations may be deleted from
the timeshare property, the method for add-
ing them to or deleting them from the prop-
erty and the formula for allocation and
reallocation of the liabilities for common ex-
penses and of voting rights;

(8) Any restrictions on the use, occu-
pancy or alteration of a timeshare accommo-
dation and any specified procedure or method
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for amending existing rules or adopting addi-
tional rules and regulations;

(9) Any restriction on the alienation of a
timeshare;

(10) The ownership interest of the owner
in personal property and provisions for care
and replacement of personal property;

(11) If the instrument creates timeshare
licenses, the period the accommodations af-
fected are committed to timeshare licenses
and provisions for disposition of those ac-
commodations at the end of the period, if the
period is not infinite;

(12) Any requirement for or restriction
on amending the timeshare instrument;

(13) The nature and duration of the
owner’s rights in the timeshare plan, the
circumstances under which the timeshare
plan could be terminated and the procedure
for terminating the timeshare plan;

(14) A description of the form of convey-
ance or other instrument used by the devel-
oper to transfer a timeshare to a purchaser;

(15) The identity of any person that has
the power to grant an easement in the
timeshare property or otherwise affect the
title to the timeshare property;

(16) How and by whom the timeshare
plan will be managed, including but not lim-
ited to provisions for selecting a replacement
or successor managing entity and provisions
for continuity of management throughout the
duration of the timeshare plan;

(17) A description of the voting rights of
a timeshare owner and the developer and
other participation rights, if any, of a
timeshare owner and the method for deter-
mining and allocating the voting rights; and

(18) Provisions for notifying a timeshare
owner of any authorized change in the

owner’s voting or participation rights. [1983
¢.530 §8; 1987 c.424 §4]
94.823 Notice of intent to sell

timeshares; form and content; rules. A
developer shall submit a notice to the Real
Estate Commissioner informing the commis-
sioner of the developer’s intent to sell
timeshares in Oregon. The form and content
of the notice shall be established by rule by
the commissioner, but shall include at least:

(1) The name and business and residence
addresses of:

(a) The developer;
(b) The developer’s agent;
(c) The designated managing entity; and

(d) Any person selling the timeshare plan
within Oregon.
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(2) An explanation of the timeshare form
of ownership to be offered under the
timeshare plan.

(3) A general description of the timeshare
plan, including the number of timeshares to
be offered under the timeshare plan and the
number and description of the accommo-
dations and facilities.

(4) A complete description, including a
copy of all necessary implementing docu-
ments, of the methods to be used by the de-
veloper to comply with the requirements of
ORS 92.325, 92.425, 94.570, 94.803 to 94.945,
100.005, 100.105, 100.200, 100.450 and 696.490.

(5) A title report for the real property
underlying the timeshare plan, acceptable to
the commissioner and including a statement
of any lien, defect, judgment or other en-
cumbrance affecting title to the property.

(6) A copy of any judgment against the
developer or managing entity, the status of
any pending suit that is material to the
timeshare plan to which the developer or
managing entity is a party and the status of
any other swit that is material to the
timeshare plan of which the developer has
actual knowledge.

(7) A description of any insurance cover-
age provided for the benefit of a purchaser
or a statement that no insurance coverage is
provided.

(8) The name and address of the accom-
modations and facilities and the schedule for
completing any improvements not complete
at the time of filing.

(9) The financial obligation of a pur-
chaser, excluding the initial purchase price
and including:

(a) Additional charges and common ex-
penses to which the purchaser may be sub-
ject, whether or not in the form of an
assessment; and

(b) An estimated operating budget and
schedule of estimated common expenses.

(10) A copy of the timeshare instrument
or notice of timeshare plan as required under
ORS 94.818.

(11) A copy of any contract, lease or
timeshare agreement to be signed by the
purchaser.

(12) A copy of the rules, limitations or
conditions on the use of accommodations or
facilities available to purchasers.

(13) Any restriction on the transfer of
any timeshare.

(14) If any portion of the timeshare prop-
erty is located outside the state, proof that
the developer has recorded the notice of
%ir)neshare plan as required under ORS 94.833

1.
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(15) Any other information the commis-
sioner may determine is necessary. [1983 c.530
§19; 2003 c.14 §37]

94.825 [Repealed by 1971 ¢.478 §1]

94.826 Information on exchange pro-
gram; content; rules. (1) A developer offer-
ing an exchange program to a purchaser in
conjunction with a timeshare plan shall pro-
vide written information to the purchaser
about the exchange program.

(2) The exchange program information to
be provided to the purchaser shall be estab-
lished by rule by the Real Estate Commis-
sioner and shall include at least:

(a) The name and address of the ex-
change company;

(b) Whether or not the purchaser’s par-
ticipation in the exchange program is de-
pendent upon the timeshare plan’s continued
affiliation with the exchange program,;

(c) Whether or not the purchaser’s par-
ticipation in the exchange program is volun-
tary;

(d) A complete and accurate description
of the terms and conditions of the
purchaser’s contractual relationship with the
exchange program, and the procedure for
modifying the exchange program contract;

(e) The procedure to qualify for and
effectuate an exchange;

(f) A description of any limitation, re-
striction or priority system employed in the
operation of the exchange program,;

(g) The circumstances under which a
purchaser may lose the use and occupancy
of the purchaser’s accommodation in any
properly applied for exchange through the
exchange program,;

(h) Any fee for participation in the ex-
change program; and

(i) Any other information material to the
exchange program which, by omission, tends
to make the information otherwise disclosed
misleading.

(3) The exchange program information
shall be in addition to the information found
in the public report required under ORS
94.828 (1), (2) and (4) and must be provided
to the purchaser before a contract may be
executed between the purchaser and the
company offering the exchange program.

(4) An exchange company offering an ex-
change program to purchasers in Oregon
shall file the information required in subsec-
tion (2) of this section annually with the
commissioner.

(5) Only a timeshare owner and a devel-
oper may participate in an exchange pro-
gram. [1983 ¢.530 §21; 2017 c.354 §3]
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94.828 Public report on plan. (1) After
the Real Estate Commissioner receives a
completed notice under ORS 94.823 the com-
missioner shall prepare a public report on
the timeshare plan. In lieu of preparing a
report, the commissioner may accept a report
prepared by the developer and issue the re-
port with any changes the commissioner
considers necessary.

(2) Whether or not the commissioner is-
sues a public report on a timeshare plan the
developer shall report to the commissioner
any material change in the timeshare plan
or in the marketing program for the
timeshare plan within 10 days after the
change occurs.

(3) The commissioner may examine a
timeshare plan subject to ORS 94.803 and
94.807 to 94.945 to be offered for sale and
make a public report of the findings. If a
timeshare plan is located within this state
and no report is made within 45 days after
the commissioner receives a completed
timeshare filing, the report shall be consid-
ered waived.

(4) As used in this section, “material
change” includes, but is not limited to:

(a) The addition or deletion of a
timeshare accommodation or facility.

(b) A change in the method of marketing
or conveyancing the timeshare plan.

(¢) A change in the purchase money
handling procedure previously approved by
the commissioner, including but not limited
to:

(A) A change in the escrow depository;

or

(B) A change in or creation of an en-
cumbrance affecting more than one
timeshare.

(d) A change in the developer or, if the
developer is an entity, a change in the name,
form of organization or status of the devel-
oper.

(e) A revision of the timeshare plan’s an-
nual budget that will require a regular an-
nual assessment against the owners that is
more than 25 percent greater than the regu-
lar annual assessment indicated in the cur-
rent public report for the timeshare plan.

(f) Any legal or physical condition ren-
dering a timeshare accommodation or facility
unusable by an owner. [1983 c530 §§20,39]

94.829 Sale not allowed before issu-
ance of public report; distribution and
uses of report. (1) No developer or agent of
the developer shall sell a timeshare in a
timeshare plan before the issuance of a pub-
lic report for the timeshare plan, unless the
public report has been waived under ORS
94.828 (3).

(2017 Edition)



REAL PROPERTY DEVELOPMENT

94.836

(2) A copy of the public report, when is-
sued, shall be given to the prospective pur-
chaser of a timeshare by the developer or
agent of the developer prior to the execution
of a binding contract or agreement for the
sale of the timeshare. The developer or the
developer’s agent shall take a receipt from
the prospective purchaser upon delivery of a
copy of the Real Estate Commissioner’s pub-
lic report. Each such receipt shall be kept on
file by the developer within this state subject
to inspection by the commissioner or the
commissioner’s authorized representative for
a period of three years from the date the re-
ceipt is taken.

(3) The commissioner’s public report
shall not be used for advertising purposes
unless the report is used in its entirety. No
portion of the public report shall be under-
scored, italicized or printed in larger or
heavier type than the balance of the public
report unless the true copy of the report
emphasizes the portion.

(4) The commissioner may furnish, at
cost, copies of a public report for the use of
a developer.

(5) The requirements of this section ex-
tend to timeshares sold by the developer af-
ter repossession.

(6) Remedies and sanctions available for
violation of ORS 336.184 and 646.605 to
646.656 are available for violation of this
section, in addition to any other remedies or
sanctions provided by law. [1985 ¢.76 §2]

94.830 [Repealed by 1971 ¢.478 §1]

94.831 Filing fees; inspection advance
payment; disposition of moneys. (1) The
notice required under ORS 94.823 shall be
accompanied by a filing fee as follows:

(a) For a timeshare plan developed in a
single phase, $500 plus $10 for each
‘%imeshare but in no case shall the fee exceed

3,000.

(b) For a timeshare plan developed in two
or more phases, $500 plus $10 for each
timeshare in the first phase, and $5 for each
additional timeshare developed in a subse-
quent phase of the same development, but in
no case shall the fee exceed $3,000 for each
phase.

(2) For a material change notice submit-
ted under ORS 94.828 (1), (2) and (4), the
Real Estate Commissioner may charge a fee
not to exceed $100 for each page of the pub-
lic report that must be revised, but in no
case shall the fee for a material change ex-
ceed $500.

(3) When an examination is to be made
of timeshare property located in the State of
Oregon, or timeshare property located out-
side Oregon that will be offered for sale to
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persons within Oregon, the commissioner, in
addition to the filing fee provided in subsec-
tions (1) and (2) of this section, may require
the developer to advance payment of an
amount estimated by the commissioner to be
the expense incurred in going to and return-
ing from the timeshare property, and an
amount estimated to be necessary to cover
the additional expense of the examination
not to exceed $200 a day for each day con-
sumed in the examination of the timeshare
property. The amounts estimated by the
commissioner under this subsection shall be
based upon any applicable limits established
and regulated by the Oregon Department of
Administrative Services under ORS 292.220.

(4) The moneys received under subsec-
tions (1) to (3) of this section shall be paid
into the State Treasury and placed in the
General Fund to the credit of the Real Es-

tate Account established under ORS 696.490.
[1983 ¢.530 §§22,23,24]

94.833 Sale of timeshare plan located
out-of-state. (1) Before negotiating within
this state for the sale of a timeshare in a
timeshare plan composed wholly or partially
of timeshare property located outside this
state, the developer of the timeshare plan
must:

(a) Comply with ORS 94.803 and 94.807
to 94.945; and

(b) Record, in the real property records
of each county or other appropriate jurisdic-
tion of each state in which the timeshare
property is located for use of a timeshare
owner, the notice of timeshare plan, as de-
fined in ORS 94.885 for the timeshare plan.
This recording requirement does not apply to
timeshare property located in foreign coun-
tries.

(2) Before the sale of a timeshare in a
timeshare plan composed wholly of timeshare
property located within this state, the devel-
oper of the timeshare plan must comply with
the applicable provisions of ORS 94.803 and
94.807 to 94.945. [1983 ¢.530 §18]

94.835 [Repealed by 1971 ¢.478 §1]

(Purchaser’s Rights)

94.836 Cancellation of purchase within
five days. (1) A purchaser from a developer
may cancel, for any reason, any contract,
agreement or other evidence of indebtedness
associated with the sale of the timeshare
within five calendar days from the date the
purchaser signs the first written offer or
contract to purchase.

(2) Cancellation, under subsection (1) of
this section, occurs when the purchaser gives
written notice to the developer at the
developer’s address. The cancellation period
in subsection (1) of this section does not be-

(2017 Edition)



94.839

PROPERTY RIGHTS AND TRANSACTIONS

gin until the developer provides the pur-
chaser with developer’s address for
cancellation purposes.

(3) A notice of cancellation given by a
purchaser need not take a particular form
and is sufficient if it indicates in writing the
purchaser’s intent not to be bound by the
contract or evidence of indebtedness.

(4) Notice of cancellation, if given by
mail, shall be given by certified mail, return
receipt requested, and is effective on the date
that the notice is deposited with the United
States Postal Service, properly addressed and
postage prepaid.

(5) Upon receipt of a timely notice of
cancellation, the developer shall immediately
return any payment received from the pur-
chaser. If the payment was made by check,
the developer shall not be required to return
the payment to the purchaser until the check
is finally paid as provided in ORS 74.2130.
Upon return of all payments the purchaser
shall immediately transfer any rights the
purchaser may have acquired in the
timeshare to the developer, not subject to
any encumbrance created or suffered by the
purchaser. In the case of cancellation by a
purchaser of any evidence of indebtedness,
the purchaser shall return the purchaser’s
copy of the executed evidence of indebted-
ness to the developer, and the developer shall
cancel the evidence of indebtedness. Any en-
cumbrance against the purchaser’s interest
in the timeshare arising by operation of law
from an obligation of the purchaser existing
before transfer of the interest to the pur-
chaser shall be extinguished by the recon-
veyance.

(6) No act of a purchaser shall be effec-
tive to waive the right of cancellation
granted by subsection (1) of this section.
After the expiration of the five-day cancella-
tion period, a developer may require a pur-
chaser to execute and deliver to the
developer a signed statement disclaiming any
notice of cancellation timely and properly
made by the purchaser before the five-day
cancellation period expired under subsection
(1) of this section, that has not been received
by the developer. A disclaimer statement ex-
ecuted by the purchaser shall rescind the
notice of cancellation. [1983 c530 §26]

94.839 Notice of cancellation right. (1)
The first written agreement for the sale of a
timeshare to a purchaser signed by the pur-
chaser shall contain, either upon the first
page of the agreement or on a separate sheet
attached to the first page, the following no-
tice in at least 8-point type:
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NOTICE TO PURCHASER

BY SIGNING THIS AGREEMENT YOU
ARE INCURRING A CONTRACTUAL OB-
LIGATION TO PURCHASE A TIMESHARE.
HOWEVER, YOU HAVE FIVE CALENDAR
DAYS AFTER SIGNING THIS AGREE-
MENT TO CANCEL THE AGREEMENT BY
WRITTEN NOTICE TO THE DEVELOPER
OR THE DEVELOPER'S AGENT AT THE
FOLLOWING ADDRESS:

BEFORE EXECUTING THIS AGREE-
MENT, OR BEFORE THE FIVE-DAY CAN-
CELLATION  PERIOD ENDS, YOU
SHOULD CAREFULLY EXAMINE THE
PUBLIC REPORT ON THE TIMESHARE
PLAN AND ANY ACCOMPANYING IN-
FORMATION DELIVERED BY THE DE-
VELOPER.

(2) A copy of the notice set forth in sub-
section (1) of this section shall be given to
each purchaser under an agreement de-
scribed in subsection (1) of this section at
the time or immediately after the purchaser
signs the agreement. [1983 530 §27]

94840 [Repealed by 1971 ¢.478 §1]

94.841 Waiver of rights void. Any con-
dition, stipulation or provision in a sales
agreement, lease or other legal document,
that binds a purchaser to waive legal rights
granted to the purchaser under ORS 94.803
and 94.807 to 94.945 against the developer
shall be considered to be contrary to public
policy and void. [1983 ¢.530 §28]

94.843 Limits on developer right to
transfer. (1) A developer may not transfer
the developer’s interest in accommodations
or facilities of a timeshare plan unless the
transferee, as to each owner whose interest
is involved in the transfer, agrees to:

(a) Honor the right of each owner to oc-
cupy and use the accommodations and facili-
ties;

(b) Honor the right of a purchaser to
cancel a contract and receive an appropriate
refund, as provided in ORS 94.836;

(c) Comply with ORS 94.803 and 94.807 to
94.945 as long as the transferee continues to
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sell the timeshare plan, or as long as the
owner is entitled to occupy the accommo-
dations or use the facilities; and

(d) Assume all of the developer’s obli-
gations to the owners under the timeshare
instrument.

(2) Within 30 days after the transfer of
the developer’s interest, notice of the trans-
fer shall be mailed to each owner.

(3) A person holding a blanket encum-
brance on the property constituting
timeshare property is not a transferee for
purposes of this section, if the person has
executed and recorded a nondisturbance
agreement in accordance with ORS 94.885.
[1983 ¢.530 §17]

94.845 [Repealed by 1971 ¢.478 §1]

(Association of Owners; Management)

94.846 Designation of managing en-
tity; duties and powers of entity. (1) Be-
fore the closing of the first timeshare sale
the developer shall designate a managing en-
tity, which may be the developer, the owners’
association, a trust, a management firm or
an individual.

(2) The managing entity shall act as a
fiduciary to each timeshare owner.

(3) The managing entity shall be respon-
sible for:

(a) Managing and maintaining all accom-
modations and facilities of the timeshare
plan.

(b) Collecting any assessment for com-
mon expenses.

(¢) Providing each owner with an item-
ized annual budget including all receipts and
expenditures.

(d) Maintaining all books and records
concerning the timeshare plan on the
timeshare property and making the books
and records available for inspection by an
owner.

(e) Making the books and records of the
timeshare plan available for inspection by
the Real Estate Agency.

(f) Scheduling occupancy of accommo-
dations if each owner does not acquire a
specific timeshare period so that each owner
receives the use of the timeshare plan’s ac-
commodations and facilities to which the
owner is entitled.

(g) Performing all other duties necessary
to maintain the accommodations or facilities
as provided in any management contract or
other agreement.

(h) Acting as agent for the owners for
purposes of real property taxation, including
collection and payment of real property
taxes.
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(i) Hiring and supervising an employee
or agent to perform a function described in
paragraphs (a) to (h) of this subsection.

(4) After giving the managing entity rea-
sonable notice, a timeshare owner may re-
quire the managing entity to provide the
names and addresses of all other timeshare
owners in the timeshare plan. The managing
entity may require the payment of a reason-
able fee for reproduction costs.

(5) Unless expressly prohibited by the
timeshare instrument, the managing entity
shall have the authority to execute, ac-
knowledge, deliver and record on behalf of
the timeshare owners, an easement, right of
way, license and any other similar interest
affecting the timeshare property if the inter-
est is beneficial and not materially detri-
mental to the timeshare plan.

(6) The instrument granting an interest
under subsection (5) of this section shall be
executed by the managing entity and ac-
knowledged in the manner provided for ac-
knowledgment of deeds under ORS 93.410.

(7) For the purpose of transferring or
otherwise disposing of all or any portion of
the accommodations and facilities in the
timeshare plan upon termination of the plan,
the managing entity shall be the attorney-in-
fact for each owner. Any transfer or disposi-
tion will be effective if the managing entity
executes and acknowledges the written

transfer instrument. [1983 c¢.530 §9; 1987 c.424 §5;
2003 c.14 §38]

94.848 How managing entity of devel-
oper terminated. A timeshare instrument
that provides for the developer or an agent
selected by the developer to manage the
timeshare property until an owners’ associ-
ation, a trust or the owners assume the role
?f managing entity shall include provisions
or:

(1) Termination of developer management
or developer selected management by the as-
sociation, trust or owners;

(2) Termination of contracts for goods
and services for the timeshare property en-
tered into during the period the developer
served as the managing entity;

(3) A regular accounting at least annu-
ally by the developer to the association, trust
or owners as to all matters affecting the
timeshare property; and

(4) Immediate termination of the devel-
oper as managing entity by the association,
trust or owners and assumption of manage-
ment functions by an association or trust in
the case of abandonment or substantial
breakdown of management services for the
timeshare plan. [1983 ¢.530 §10]

94.850 [Repealed by 1971 ¢.478 §1]
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94.853 Payment of common expenses.
(1) Until the closing of the first timeshare
sale the developer shall pay all common ex-
penses.

(2) After the closing of the first
timeshare sale, the managing entity shall
charge an annual assessment for the pay-
ment of common expenses based on the proj-
ected annual budget. The assessment shall be
against:

(a) Each owner in the proportion speci-
fied in the timeshare instrument and the de-
veloper for the share allocated to all
timeshare periods still owned by the devel-
oper at the time the assessment is made;

(b) As provided in paragraph (a) of this
subsection, except that the developer shall
also pay that portion of the total assessment
not paid by any owner, if the developer
guarantees payment of all common expenses
of the timeshare plan under the provisions
of the timeshare instrument; or

(c) The developer for the total assessment
if the developer agrees to pay all common
expenses of the timeshare plan under the
provisions of the timeshare instrument.

(3) Unless otherwise specified in the
timeshare instrument, past due assessments
shall bear interest at the legal rate. [1983 c.530
§11; 2003 c.14 §39]

94.855 [Repealed by 1971 ¢.478 §1]

94.856 Assessment of common ex-
penses as lien; recording; foreclosure;
fees; remedies; exception. (1) Whenever a
managing entity levies an assessment for
common expenses against a timeshare estate,
the managing entity, upon complying with
subsection (2) of this section, shall have a
lien upon the timeshare estate for the rea-
sonable value of the expenses, for any unpaid
assessment and interest as provided in sub-
section (2)(b) of this section and for any late
charges, fines and costs of collection, includ-
ing but not limited to attorney fees and court
costs. The lien shall be prior to any other
lien or encumbrance upon the timeshare es-
tate except:

(a) Blanket encumbrances of record;
(b) Tax and assessment liens; and

(¢) A purchase money mortgage of re-
cord, a purchase money trust deed of record
or a purchase agreement of record.

(2)(a) A managing entity claiming a lien
under subsection (1) of this section shall re-
cord in the county in which the timeshare
estate or some part thereof is located a claim
containing:

(A) A true statement of the account due
for common expenses after deducting all just
credits and offsets;
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(B) The name of the owner of the
timeshare estate, or reputed owner, if known,;
and

(C) The designation of the timeshare es-
tate, sufficient for identification.

(b) If a claim is filed and recorded under
this section and the owner of the timeshare
estate subject to the claim thereafter fails to
pay any assessment chargeable to the
timeshare estate, then so long as the original
or any subsequent unpaid assessment re-
mains unpaid the claim shall automatically
accumulate the subsequent unpaid assess-
ment and interest thereon without the ne-
cessity of further filings under this section.

(3) The claim shall be verified by the
oath of a person having knowledge of the
facts and shall be filed with and recorded by
the recording officer in the book kept for the
purpose of recording liens filed under ORS
87.035. The record shall be indexed in the
same manner that a deed or other convey-
ance is required by ORS 93.630 to be indexed.

(4) The proceeding to foreclose a lien
created by this section shall conform as
nearly as possible to the proceeding to fore-
close a lien created by ORS 87.010, except
that notwithstanding ORS 87.055, a lien may
be continued in force for a period of time not
to exceed six years from the date the claim
is filed under subsection (3) of this section.
For the purpose of determining the date the
claim is filed in those cases where subse-
quent unpaid assessments have accumulated
under the claim as provided in subsection
(2)(b) of this section, the claim regarding
each unpaid assessment shall be considered
to have been filed at the time the unpaid as-
sessment became due. The lien may be en-
forced by the managing entity. An action to
recover a money judgment for unpaid com-
mon expenses may be maintained without
foreclosing or waiving the lien securing the
claim for common expenses.

(5) Unless the timeshare instrument pro-
vides otherwise, a fee, late charge, fine and
interest imposed under ORS 94.858 (4)(i) is
enforceable as an assessment under this sec-
tion.

(6) In addition to seeking a money judg-
ment for the wunpaid assessment if the
timeshare plan conveys only a timeshare li-
cense, the managing entity may bring an ac-
tion for breach of contract.

(7) A construction lien under ORS 87.001
to 87.093 for labor performed or materials
furnished to timeshare property, if properly
incurred by the association or managing en-
tity for the benefit of all timeshare owners
with interests in the timeshare property
shall, if effective, attach to each timeshare
with interests in the timeshare property. The
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owner of a timeshare subject to the lien shall
have the right to have the timeshare released
from the lien by payment of the amount of
the lien attributable to the timeshare. The
amount of the lien attributable to the
timeshare and the payment required to sat-
isfy the lien, in the absence of agreement,
shall be determined by application of the al-
location of common expenses established in
the timeshare instrument.

(8) Except as provided in subsection (7)
of this section, a construction lien under
ORS 87.001 to 87.093 for labor performed or
materials furnished to a unit shall not be
filed against the timeshare of any timeshare
owner who did not expressly consent to or
request the labor or materials. Consent shall
be considered given under this subsection by
the owner of a timeshare in the case of
emergency repairs to the timeshare property
done with the consent or at the request of
the managing entity. [1983 c.530 §12]

94858 Owners’ association; powers
and duties. (1) The timeshare instrument
may provide that an association of timeshare
owners be organized to serve as a means
through which the timeshare owners may
take action with regard to the administra-
tion, management and operation of the
timeshare plan and the timeshare property.
The association shall be organized as a cor-
poration for profit or nonprofit corporation.
The name of the association shall include the
complete name of the timeshare plan.

(2) Membership in the association shall
be limited to timeshare owners.

(3) The affairs of the association shall be
governed by a board of directors or other
governing body as provided for in the bylaws
adopted under the applicable incorporation
requirements.

(4) Subject to the provisions of the
timeshare instrument and bylaws, the associ-
ation may:

(a) Assume the role of managing entity;

(b) Adopt and amend bylaws, rules and
regulations;

(¢) Adopt and amend budgets for reven-
ues, expenditures and reserves and levy and
collect assessments for common expenses
from timeshare owners;

(d) Hire and terminate a managing agent,
other employees, agents and independent
contractors;

(e) Institute, defend or intervene in liti-
gation or an administrative proceeding in the
association’s own name on behalf of the as-
sociation or on behalf of two or more
timeshare owners on any matter affecting
the timeshare property;

(f) Make contracts and incur liabilities;
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(g) Regulate the use, maintenance, repair,
replacement and modification of timeshare
property;

(h) Acquire by purchase, lease, devise,
gift or voluntary grant real property or any
interest therein and take, hold, possess and
convey real property or any interest therein;

(1) Impose a charge for the late payment
of an assessment and, after giving notice and
an opportunity to be heard, levy a reasonable
fine for violation of the timeshare instru-
ment, bylaws and rules and regulations of
the association;

(j) Provide for the indemnification of the
association’s officers and governing board
and maintain adequate liability insurance for
the association’s officers and governing
board,;

(k) Exercise any other power conferred
by a timeshare instrument or bylaws; and

(L) Exercise any other power determined
by the association to be necessary and proper
for the governance and operation of the as-
sociation.

(5) If an association of timeshare owners
is formed under this section, the public re-
port issued for the timeshare plan under ORS
94.828 (1), (2) and (4) shall include a disclo-
sure of the powers of the association and the
manner in which the association will be
governed. [1983 ¢.530 §13; 2007 c.410 §21]

94.863 Developer’s duty to managing
entity. The developer shall deliver to the
designated managing entity before the clos-
ing of the first timeshare sale, the following:

(1) The original or a photocopy of the
recorded timeshare instrument for the
timeshare plan and any supplements and
amendments thereto.

(2) A copy of any other document creat-
ing the managing entity.

(3) Any rules and regulations that have
been promulgated.

(4) A report of the present financial con-
dition of the timeshare plan. The report shall
consist of a balance sheet and an income and
expense statement for the preceding
12-month period or the period following the
recording of the timeshare instrument
whichever period is less.

(5) All funds of the timeshare plan, or
control thereof, including, but not limited to,
any bank signature card.

(6) All tangible personal property that is
the property of the timeshare plan and an
inventory of such property.

(7) A copy of the following, if available:

(a) The as-built architectural, structural,
engineering, mechanical, electrical and
plumbing plans.
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(b) The original specifications indicating
all material changes.

(¢) The plans for any underground site
service, site grading, drainage and landscap-
ing.

(d) Any other plans and information rel-
evant to future repair or maintenance of the
timeshare property.

(8) Insurance policies.

(9) A roster of timeshare owners and
their addresses and telephone numbers, if
known, as shown on the developer’s records.

(10) Leases of the timeshare facilities and
accommodations and any other leases to
which the managing entity is a party.

(11) Any employment or service contract
to which the managing entity is a party and
any service contract under which the man-
aging entity has an obligation or responsibil-
ity, directly or indirectly, to pay some or all
of the fee or charge of the person performing
the service.

(12) Any other contract to which the
managing entity is a party. [1983 c.530 §14]

94.867 Judicial declaration of failure in
management. (1) A court of competent ju-
risdiction, upon petition by timeshare owners
constituting at least 10 percent of the total
number of timeshare owners in a timeshare
plan, may declare a failure in the manage-
ment of the timeshare plan and timeshare
property and appoint a trustee to assume the
duties of a managing entity for the timeshare
plan, if the court finds that:

(a) The management of the timeshare
plan and timeshare property has failed to
carry out the duties of a managing entity
under the timeshare instrument and ORS
94.846 to 94.858;

(b) The rights of the timeshare owners
under the timeshare instrument will be sub-
stantially impaired if a trustee is not ap-
pointed; and

(¢) No reasonable alternative exists to
appointment of a trustee to perform the
functions of a managing entity.

(2) The court may attach such conditions
and terms to its appointment of a trustee
under subsection (1) of this section as the
court considers necessary to protect the
rights of timeshare owners under the
timeshare instrument.

(3) The trustee shall send a copy of the
court’s decision to the Real Estate Commis-
sioner. [1983 ¢.530 §15; 1991 c.64 §3]

94.869 Insurance coverage. (1) If the
managing entity has the sole authority to
decide whether to repair or reconstruct an
accommodation or facility that has suffered
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damage or that an accommodation or facility
must be repaired or reconstructed, the man-
aging entity shall obtain and maintain at all
times and shall pay for out of the funds for
payment of common expenses, insurance
covering the accommodations and facilities
which may include reasonable deductible
amounts reflecting self-insurance by the
owners as a common expense and which
shall include:

(a) Insurance for all insurable improve-
ments in the timeshare property against loss
or damage by fire or other hazards, including
extended coverage, vandalism and malicious
mischief. The insurance shall cover the full
replacement costs of any repair or recon-
struction in the event of damage or de-
struction from any such hazard if the
insurance is available at reasonable cost; and

(b) Insurance covering the legal liability
of the association, the timeshare owners in-
dividually and the managing entity including,
but not limited to, the board of directors, to
the public and to the timeshare owners and
their invitees or tenants, incident to owner-
ship, supervision, control or use of the prop-
erty. There may be excluded from the policy
required under this paragraph, coverage of a
timeshare owner, other than coverage as a
member of an association or board of direc-
tors, for liability arising out of acts or omis-
sions of that owner and liability incident to
the ownership or use of the part of the
property as to which that owner has the ex-
clusive use or occupancy. Liability insurance
required under this paragraph shall be issued
on a comprehensive liability basis.

(2) If an individual timeshare owner is
required to obtain insurance for the owner’s
individual legal liability, the association or
managing entity shall obtain insurance cov-
ering the accommodations and facilities
which may include reasonable deductible
amounts reflecting self-insurance by the
owners as a common expense and which
shall include:

(a) Insurance for all insurable improve-
ments in the timeshare property against loss
or damage by fire or other hazards, including
extended coverage, vandalism and malicious
mischief. The insurance shall cover the full
replacement costs of any repair or recon-
struction in the event of damage or de-
struction from any such hazard if the
insurance is available at reasonable cost; and

(b) Insurance covering the legal liability
of the association and the managing entity
including, but not limited to, the board of
directors, to the public or the timeshare
owners and their invitees or tenants, inci-
dent to supervision, control or use of the
property. [1983 c.530 §16]
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(Escrow)

94.871 When purchase money agree-
ment prohibited; escrow requirements. (1)
Unless a lien payment trust is established
under ORS 94.890, no timeshare estate shall
be sold by a developer by means of a pur-
chase money agreement as defined in ORS
94.890 unless a collection escrow is estab-
lished within this state with a person or firm
authorized to receive escrows under the laws
of this state and all of the following are de-
posited in the escrow:

(a) A copy of the title report or abstract,
as it relates to the timeshare estate being
sold.

(b) The original or an executed copy of
the sales document relating to the purchase
of the timeshare estate clearly setting forth
the legal description of the interest being
purchased, the principal amount of any blan-
ket encumbrance outstanding on the date of
the sales document and the terms of the
sales document.

(¢) A commitment in a form satisfactory
to the Real Estate Commissioner to give a
partial release for the interest being sold
from the terms and provisions of any blanket
encumbrance on or before full payment of
the purchase price by the purchaser.

(d) A commitment in a form satisfactory
to the commissioner to give a release of any
other lien or encumbrance existing against
the timeshare estate being sold.

(e) A warranty or bargain and sale deed
in good and sufficient form conveying to the
purchaser merchantable and marketable title
to the timeshare estate.

(2) The developer shall submit written
authorization allowing the commissioner to
inspect any escrow deposit established under
subsection (1) of this section.

(3) In lieu of the procedures provided in
subsection (1) of this section, the developer
shall conform to an alternative requirement
or method if the commissioner finds that the
alternative requirement or method carries

out the intent and provisions of this section.
[1983 ¢.530 §25]

94.873 Escrow account; closing; re-
lease. (1) All funds, negotiable instruments,
purchase money agreements and credit card
authorizations and proceeds thereof received
in this state by a developer from or on behalf
of a purchaser or prospective purchaser in
connection with the purchase or reservation
of a timeshare must be placed in an escrow
account with an escrow agent authorized
under ORS 94.881 or the trustee of a lien
payment trust established under ORS 94.890.

(2) The establishment of an escrow ac-
count under subsection (1) of this section
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shall be by written agreement between the
developer and the escrow agent. The escrow
agreement must provide for the handling of
a purchaser’s funds, negotiable instruments,
purchase money agreements and credit card
authorizations and proceeds as required by
ORS 94.873 to 94.905.

(3) A purchaser’s funds, negotiable in-
struments, purchase money agreements,
credit card authorizations and any proceeds
may be released from escrow without a clos-
ing only as follows:

(a) If the purchaser gives a valid notice
of cancellation under ORS 94.836, to the
purchaser within 15 days after the notice of
cancellation is received.

(b) If the purchaser or developer properly
terminates a sales agreement under its terms
or terminates a reservation agreement, to the
purchaser or developer according to the
terms of the sales agreement or reservation
agreement.

(c) If the purchaser or developer defaults
in performing an obligation under the sales
agreement, to the purchaser or developer ac-
cording to the terms of the sales agreement.

(4) After an escrow closing for the sale
of a timeshare, a purchaser’s funds, negoti-
able instruments, purchase money agree-
ments and credit card authorizations and
proceeds shall be delivered by the escrow
agent:

(a) To the trustee of a lien payment trust
established under ORS 94.890 to protect the
purchaser from any blanket encumbrance.

(b) As provided by an alternative ar-
rangement approved by the Real Estate
Commissioner under ORS 94.900.

(c) To the developer if the timeshare is
conveyed to the purchaser free and clear of
any blanket encumbrance or as provided in
ORS 94.876.

(6) Under no circumstances may the
escrow agent release a purchaser’s funds,
negotiable instruments, purchase money
agreements or credit card authorizations or
proceeds from the escrow account to anyone
except the purchaser until:

(a) The five-day cancellation period under
ORS 94.836 expires as to the purchaser
whose funds, instruments, agreements, au-
thorizations or proceeds are being released,;

(b) The escrow agent receives a written
statement from the developer that no wvalid
cancellation notice under ORS 94.836 has
been received from the purchaser involved
or from the purchaser that the purchaser has
not given such a notice; and

(c) The escrow agent receives a written
statement from the developer that no other
cancellation notice was received during the
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five-day cancellation period from the pur-
chaser involved.

(6) The purpose of any escrow established
under this section shall be to protect a
purchaser’s right to a refund if the purchaser
cancels the timeshare sales agreement during
the five-day cancellation period under ORS
94.836, or if a prospective purchaser cancels
a reservation agreement for the purchase of
a timeshare.

(7) As used in this section “reservation
agreement” means an agreement relating to
the future sale of a timeshare that is not
binding on the purchaser which grants the
purchaser the right to cancel the agreement
for any reason without penalty and to obtain
a refund of any funds deposited at any time
until the purchaser executes a timeshare
sales agreement. [1983 c.530 §29; 2017 c¢.354 §4]

94876 Requirements for closing
escrow. (1) Subject to the requirements of
ORS 94.871 and 94.873, an escrow for the sale
of a timeshare estate may close only if one
of the following alternatives for protecting
the purchaser is satisfied:

(a) The timeshare estate is conveyed to
the purchaser free and clear of any blanket
encumbrance;

(b) The timeshare property in which the
timeshare estate is granted is conveyed to a
trustee under a lien payment trust estab-
lished under ORS 94.890 and every person
holding an interest in a blanket encumbrance
against the timeshare property executes and
records a nondisturbance agreement;

(c) The timeshare estate is conveyed to
the purchaser subject only to a blanket en-
cumbrance in which every person holding an
interest in the blanket encumbrance executes
and records a nondisturbance agreement or
the Real Estate Commissioner accepts a
surety bond as an alternative arrangement
under ORS 94.900 in an amount that is suffi-
cient to satisfy the blanket encumbrance; or

(d) All requirements of an alternative ar-
rangement approved by the commissioner
under ORS 94.900 are satisfied.

(2) Subject to the requirements of ORS
94.873, an escrow for the sale of a timeshare
license may close only if one of the following
alternatives for protecting the purchaser is
satisfied:

(a) The timeshare property is conveyed to
a trustee free and clear of any blanket en-
cumbrance;

(b) The timeshare property is conveyed to
a trustee under a lien payment trust estab-
lished under ORS 94.890 and every person
holding an interest in a blanket encumbrance
against the timeshare property executes and
records a nondisturbance agreement;
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(c) Every person holding an interest in a
blanket encumbrance against the timeshare
property executes and records a nondisturb-
ance agreement and the commissioner ac-
cepts a recorded surety bond in an amount
that is sufficient to satisfy the blanket en-
cumbrance; or

(d) The requirements of an alternative
arrangement approved by the commissioner
under ORS 94.900 are satisfied. [1983 ¢.530 §30]

94.878 Duties of escrow agent. An
escrow agent holding funds wunder ORS
94.873:

(1) May invest the escrowed funds in se-
curities of the federal government or any
agency thereof or in savings or time deposits
in institutions insured by an agency of the
federal government according to the terms
of the agreement between the escrow agent
and the developer.

(2) Shall maintain separate books and re-
cords for each timeshare plan in accordance

with generally accepted accounting methods.
[1983 ¢.530 §36]

94.881 Who may serve as escrow
agent. (1) Funds placed into escrow under
ORS 94.873 shall be placed into an escrow
account established solely for that purpose
with one of the following acting as an escrow
agent:

(a) An attorney who is a member of the
Oregon State Bar;

(b) An insured institution, as defined in
ORS 706.008, that is authorized to accept de-
posits in this state;

(¢) A trust company, as defined in ORS
706.008, that is authorized to transact trust
business in this state; or

(d) An escrow agent licensed under ORS
696.505 to 696.590.

(2) In connection with sales of timeshares
made outside of this state for the use of
timeshare property located within this state,
the escrow agent required under ORS 94.871
and 94.873 may be located in and the
purchasers’ funds, negotiable instruments,
purchase money contracts and credit card
authorizations may be held by the out-of-
state escrow agent, if the law of the state in
which the sales are made requires impound-
ment in that state and the out-of-state
escrow agent is approved by the Real Estate
Commissioner. [1983 c.530 §37; 1997 ¢.631 §393]

(Lien Payment)

94.885 Rights of lienholder. (1) When a
nondisturbance agreement has been executed
by the lienholder and recorded, the
lienholder, its successors and anyone who
acquires the property through foreclosure, by
deed, assignment or transfer in lieu of fore-
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closure, shall take the property subject to
the rights of the owners under the timeshare
plan.

(2) When a notice of timeshare plan is
recorded, any claim by the developer’s credi-
tors and any claim upon or by a successor to
the interest of the titleholder who executed
the notice shall be subordinate to the inter-
est of the timeshare owners if the sale is
closed after the notice is recorded. The re-
cording of notice shall not affect:

(a) The rights or lien of a lienholder
whose lien was recorded before the notice of
timeshare plan;

(b) The rights of a person holding an op-
tion in the timeshare property if the option
was recorded before the notice of timeshare
plan; and

(c) The rights or lien of a lienholder
having a recorded purchase money mortgage,
recorded purchase money trust deed or re-
corded purchase agreement on the timeshare.

(8) As used in ORS 94.873, 94.876 and
94.885 to 94.905:

(a) “Nondisturbance agreement” means
an instrument by which the holder of a
blanket encumbrance agrees that the
holder’s rights in the timeshare property
shall be subordinate to the rights of any
timeshare owner. Every nondisturbance
agreement shall contain a covenant by the
lienholder that the lienholder, its successors,
and anyone who acquires the timeshare
property through the blanket lien shall not
use, or cause or permit the property to be
used in a manner that prevents a timeshare
owner from using the timeshare property in
the manner contemplated by the timeshare
plan. The lienholder’s agreement not to dis-
turb an owner may require as a continuing
condition that the owner perform all obli-
gations and make all payments due under
any purchase money agreement for the
owner’s timeshare and, if the timeshare is
held as a leasehold, under the lease for the
owner’s timeshare.

(b) “Notice of timeshare plan” means an
instrument executed by the holder of the le-
gal and equitable title to the fee or long-term
leasehold interest in a timeshare property
which provides notice of the existence of the
timeshare plan and of the rights of timeshare
owners. The notice of timeshare plan must
identify the timeshare period for each
timeshare. For a timeshare property located
wholly within this state, recording of the
timeshare instrument for the property under
ORS 94.818 shall be considered the recording
of a notice of timeshare plan for the prop-
erty. If the timeshare property is located
outside the state, the notice may be con-
tained in a declaration of covenants, condi-
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tions and restrictions that provides that as a
matter of covenant, the notice shall have the
effects described in subsection (2) of this
section. The notice must be prepared to con-
stitute a covenant running with an equitable
servitude upon the timeshare property for
the duration of the timeshare plan and to
have the effects described in subsection (2)
of this section.

(4) If the developer proposes use of a
nondisturbance agreement, the public report
issued for the timeshare plan under ORS
94.828 (1), (2) and (4) shall include disclosure
of the nature and limitations of nondisturb-
ance agreements, the nature and amount of
outstanding blanket encumbrances and the
potential impact upon timeshare purchasers
of failure to pay off the outstanding blanket
encumbrances. [1983 c.530 §31]

94.890 Lien payment trust; payments;
delinquencies. (1) A lien payment trust may
be established with a trust company as de-
fined in ORS 706.008 that is authorized to
transact trust business in this state, for the
conveyance of timeshare property to the
trustee under ORS 94.876 if the trust instru-
ment provides for at least the following:

(a) Title to the timeshare property must
be transferred to the trustee before the
purchaser’s funds, negotiable instruments,
purchase money agreements or credit card
authorizations or proceeds are disbursed by
the escrow agent.

(b) The trustee shall not convey or
transfer all or any portion of the timeshare
property except for an accommodation in
which no owner has any further right of oc-
cupancy or as permitted at termination of
the trust.

(¢) The trustee shall not encumber the
timeshare property without the consent of
the Real Estate Commissioner.

(d) The association, if any, and all
timeshare owners are made third party bene-
ficiaries of the trust.

(e) Notice of the trustee’s intention to
resign must be given to the commissioner at
least 90 days before the resignation takes ef-
fect.

(f) The trust instrument may not be
amended to adversely affect the interests or
rights of a timeshare owner without the
written approval of the association or, if no
association, a majority of the timeshare
owners.

(g) Require the deposit into trust of a
lien payment deposit, as required by subsec-
tion (3) of this section, before the closing of
the first timeshare sale.

(h) Require the deposit into trust before
closing the first timeshare sale, and the in-
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tention to maintain for the duration of the
trust, an installment payment reserve con-
sisting of funds in an amount sufficient at all
times:

(A) To pay the total of three successive
monthly installments of debt service on each
blanket encumbrance or, if installments of
debt services are not payable monthly or in
equal installments, such funds as the com-
missioner determines reasonably necessary to
assure that the trustee will have sufficient
cash to make any payment under the blanket
encumbrances when due; and

(B) To create a sinking fund to extin-
guish the debt at its maturity if the blanket
encumbrance against the trust property is an
interest only loan, contains a balloon pay-
ment provision or is otherwise not fully
amortized under the terms for repayment.

(1) Authorize the trustee to sell, transfer,
hypothecate, encumber, or otherwise dispose
of the purchase money agreement or any
other asset composing the lien payment de-
posit or any portion thereof if, in the
trustee’s judgment, such action is necessary
to enable the trustee to make all payments
required under the blanket encumbrances to
prevent foreclosure of the blanket encum-
brance.

() Require the developer to replenish the
funds and assets in the trust whenever the
lien payment deposit or the funds in the in-
stallment payment reserve fail to meet the
requirements set forth in this subsection.

(k) Provide that the trustee periodically
shall disburse funds in the trust as follows:
First, to pay real property taxes, govern-
mental assessments, and lease rent, if any;
second, to pay current payments due on the
blanket encumbrances, in their order of pri-
ority; third, to any sinking fund established
for the payment of blanket encumbrances,
including any prepayment penalties and re-
lease prices; fourth, to pay any service
charge and cost payable to the trustee and
its collection agent, if any, under the trust
instrument; and fifth, to the developer or as
directed by the developer.

(L) Contain any other provisions required
by the commissioner under rules adopted un-
der ORS 94.915 (2) and (3).

(2) Every purchase money agreement de-
livered to the trustee of a lien payment trust
must contain a notice to the holder that the
trustee may make demand of the holder to
deliver to the trustee all payments made by
the owner after the trustee mails notice that
the funds and other assets in the trust are
inadequate to meet the lien payment deposit
requirements. Following such demand, the
holder must immediately deliver all subse-
quent payments of the owner to the trustee
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and continue to deliver the payments until
the lien payment deposit is replenished.

(3)(a) The lien payment deposit shall
consist of either nondelinquent purchase
money agreements from timeshare owners in
the timeshare plan or other assets deposited
into the trust by the developer and approved
by the commissioner. The purchase money
agreements must have an aggregate remain-
ing principal balance of not less than, and
any other assets deposited must have a lig-
uidated value of not less than, 110 percent
of the difference between the aggregate re-
maining balance owing under blanket en-
cumbrances against the timeshare property,
including any prepayment penalties, release
prices or similar charges, and the amount of
money or its equivalent in the trust and
available at any time to be applied to the
reduction of the principal balance of the
blanket encumbrance. The developer shall
have the burden of establishing the liqui-
dated value of assets other than purchase
money agreements from timeshare owners in
the timeshare plan.

(b) If the blanket encumbrance payment
deposit consists of purchase money agree-
ments, the payments required to be made by
owners under the agreements shall:

(A) Be due on or before the date pay-
ments become due on the blanket encum-
brances;

(B) If paid when due as provided in sub-
section (4) of this section, be equal to at
least 110 percent of the amount required to
be paid on the blanket encumbrances on
such date; and

(C) Be sufficient to pay, in full, during
the term of the purchase money agreements
all amounts secured by the blanket encum-
brances, including prepayment penalties and
release prices, if any, and all service charges
payable to the trustee, any collection agent,
and any other servicing agent under the
trust agreement.

(c) If the developer proposes to deposit
into trust assets other than purchase money
agreements, the assets must be sufficient to
pay debt service installments on the blanket
encumbrance as they become due and to
create a sinking fund or other arrangement
adequate to extinguish the debt secured by
the blanket encumbrance at its maturity.

(4) For the purposes of this section,
“purchase money agreement” means and in-
cludes a purchase money mortgage, a pur-
chase money trust deed and a purchase
contract.

(5) For the purpose of this section, a
purchase money agreement is considered de-
linquent when an installment payment is
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more than 59 days past due. [1983 c.530 §32; 1997
¢.631 §394]

94.895 Trust irrevocable without al-
ternative arrangement. (1) Except as pro-
vided in subsection (2) of this section:

(a) If a trust is established for timeshare
property subject to timeshare licenses, the
trust for the timeshare property shall be
irrevocable during the time that any pur-
chaser of a timeshare license has a right to
the use of the timeshare property.

(b) If a trust is established for timeshare
property subject to timeshare estates, the
trust for the timeshare property shall be
irrevocable until all blanket encumbrances
are extinguished.

(2) The Real Estate Commissioner may
approve an alternative arrangement that

e1]"mits termination of the trust. [1983 ¢.530
33

94.900 Alternative to lien payment
trust. (1) If it is impossible or impractical
for a developer to satisfy any of the require-
ments of ORS 94.890 because of factors over
which the developer has little or no control,
the Real Estate Commissioner may accept
arrangements other than those prescribed by
ORS 94.890 which in the commissioner’s
judgment will give rights and remedies af-
fording equivalent benefits and protection to
timeshare owners and which are at least
comparable in scope though not necessarily
in nature to those afforded by ORS 94.890.

(2) If the commissioner is asked to accept
alternative arrangements under this section,
the commissioner may contract with an at-
torney and with any other private consultant
the commissioner considers necessary or ad-
visable, in connection with the review of the
proposed arrangements for protecting pur-
chasers. The attorney shall thoroughly re-
view the timeshare plan for the purpose of
examining the purchaser protections, includ-
ing the documentation used in the timeshare
plan and the disclosure thereof in the
developer’s public report. After completing
the review the attorney shall provide a writ-
ten analysis of the nature and extent of the
protection that the proposal affords a pur-
chaser against blanket encumbrances. The
cost of retaining the attorneys and other

consultants shall be paid by the developer.
[1983 ¢.530 §34]

94,905 Surety bond. Any surety bond
furnished to the Real Estate Commissioner
under ORS 94.890 must be in an amount
which is not less than 110 percent of the re-
maining principal balance of every indebted-
ness secured by a blanket encumbrance
affecting the timeshare property. The surety
bond must be issued by a surety authorized
to do business in Oregon and having suffi-
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cient net worth to be acceptable to the com-
missioner. The bond shall provide for
payment, up to the limit of the bond, of all
amounts secured by the blanket encum-
brance, including costs, expenses and legal
fees of the lienholder, if for any reason the
blanket encumbrance is enforced. The obli-
gee of the surety bond shall be the commis-
sioner on behalf of the timeshare owners.
The bond may be reduced periodically in
proportion to the reduction of the remaining
principal balance of the indebtedness secured
by the blanket encumbrances. Upon being
furnished with a surety bond satisfying the
foregoing requirements, the developer shall
prepare and the commissioner shall execute
and acknowledge a document in recordable
form accepting the surety bond and identify-
ing the timeshare property to which it ap-
plies. [1983 c.530 §35]

(Enforcement)

94915 Inspection of records; rules;
uniform standards. (1) Records of the sale
of timeshares in a timeshare plan shall be
subject to inspection by the Real Estate
Commissioner.

(2) The Real Estate Agency shall adopt
rules necessary to carry out ORS 94.803 and
94.807 to 94.945.

(3) The agency may cooperate with agen-
cies performing similar functions in other
jurisdictions to develop uniform filing proce-
dures, forms, disclosure standards and ad-
ministrative practices. [1983 ¢.530 §§38,40]

94.920 Consent to service by out-of-
state developer. (1) Every nonresident de-
veloper, at the time of filing the notice
required by ORS 94.823, also shall file with
the Real Estate Commissioner an irrevocable
consent that if, in any suit or action com-
menced against the nonresident developer in
this state arising out of a violation of ORS
94.803 and 94.807 to 94.945, personal service
of summons or process cannot be made upon
the developer in this state after the exercise
of due diligence, a valid service may be made
upon the developer by service on the com-
missioner.

(2) The consent required under subsec-
tion (1) of this section shall be in writing
executed and verified by an officer of a cor-
poration or association, a general partner of
? pa}tlrtnership or by a developer and shall set
orth:

(a) The name of the developer.

(b) The address to which documents
served upon the commissioner are to be for-
warded.

(c) If the developer is a corporation or
unincorporated association, that the officer
exercising the consent was authorized by
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resolution duly adopted by the board of di-
rectors.

(3) The address for forwarding documents
served under this section may be changed by
filing a new consent in the form prescribed
in subsection (2) of this section.

(4) Service of process on the commis-
sioner under this section shall be made by
delivering to the commissioner or a clerk on
duty in any office of the commissioner, du-
plicate copies of the process, with duplicate
copies of any papers required by law to be
delivered in connection with the service.

(5) When the commissioner is served with
process under the provisions of this section,
the commissioner shall immediately forward
by registered mail or by certified mail with
return receipt one of the copies with any ac-
companying papers, to the developer at the
address set forth in the consent.

(6) The commissioner shall keep a record
of each process, notice and demand served
under this section, and shall record the time
of each service and the action taken by the

commissioner on each service. [1983 c.530 §43;
1991 ¢.249 §10]

94.925 Civil penalty. (1) In addition to
any other penalty provided by law, the Real
Estate Commissioner may 1impose a civil
penalty for violation of the provisions of ORS
94.803 and 94.807 to 94.945. No civil penalty
shall exceed $1,000 per violation.

(2) Civil penalties under this section

shall be imposed as provided in ORS 183.745.
[1983 ¢.530 §44; 1989 ¢.706 §8; 1991 c.734 §5]

94.930 Commissioner order; injunctive
relief. (1) If the Real Estate Commissioner
finds that an owner, developer or other per-
son is violating any of the provisions of ORS
94.803 and 94.807 to 94.945, the commissioner
may order the person to desist and refrain
from violating the provisions or require-
ments, or from the further sale of interests
in the timeshare plan.

(2) If the commissioner finds that a de-
veloper or other person is violating, has vio-
lated or is about to violate, any of the
provisions of ORS 94.803 and 94.807 to 94.945,
the commissioner may bring an action in the
circuit court of the county where the vio-
lation or threatened violation has occurred
or is about to occur, or in the county where
the person resides or carries on business, in
the name of and on behalf of the people of
the State of Oregon against the person par-
ticipating in the violation, to enjoin the per-
son from continuing or engaging in the
violation or doing any act in furtherance of
the violation, and to apply for the appoint-
ment of a receiver or conservator of the as-

sets of the defendant if appropriate. [1983 c.530
§45]
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(Prohibited Practices)

94940 False practices prohibited. No
person shall, in connection with an offering,
sale or lease of an interest in a timeshare
plan:

(1) Employ any device, scheme or artifice
to defraud;

(2) Make any untrue statement of a ma-
terial fact;

(3) Fail to state a material fact necessary
to make a statement clear;

(4) Issue, circulate or publish any
prospectus, circular, advertisement, printed
matter, document, pamphlet, leaflet or other
literature containing an untrue statement of
a material fact or that fails to state a mate-
rial fact necessary to make the statements
made in the literature not misleading;

(5) Issue, circulate or publish any adver-
tising matter or make any written represen-
tation, unless the name of the person issuing,
circulating or publishing the matter or mak-
ing the representation is clearly indicated;
or

(6) Make any statement or represen-
tation, or issue, circulate or publish any ad-
vertising matter containing any statement
that the timeshare plan has been in any way
approved or indorsed by the Real Estate
Commissioner except in conjunction with a
public report issued by the commissioner un-
der ORS 94.828 (1), (2) and (4). [1983 ¢.530 §41]

94.945 Advertising regulation. It shall
be unlawful for any developer or the agent
or employee of a developer with intent to sell
or lease a timeshare in a timeshare plan, to
authorize, use, direct or aid in the publica-
tion, distribution or circularization of any
advertisement, radio broadcast or telecast
concerning a timeshare plan, that contains
any false or misleading statement, pictorial
representation or sketch. Nothing in this
section shall be construed to hold the pub-
lisher or employee of any newspaper, any job
printer, broadcaster or telecaster liable for
any publication referred to in ORS 94.940
unless the publisher, employee, printer,
broadcaster or telecaster has actual know-
ledge that the material is false or has an in-

terest in the timeshare plan advertised. [1983
¢.530 §42]

MEMBERSHIP CAMPGROUNDS

94.953 Definitions for ORS 94.953 to
94.989. As used in ORS 94.953 to 94.989:

(1) “Blanket encumbrance” means any
mortgage, deed of trust, option to purchase,
vendor’s lien or interest under a contract or
agreement of sale, or other material financ-
ing lien or encumbrance which secures or
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evidences the obligation to pay money or to
sell or convey on any campgrounds offered
for sale, made available to purchasers by the
membership camping operator or any portion
thereof, and which authorizes, permits or re-
quires the foreclosure or other disposition of
the campground affected.

(2) “Campground” means real property
owned or operated by a membership camping
operator which is available for camping by
purchasers of membership camping contracts.

(3) “Camping site” means a space:

(a) Designed and promoted for the pur-
pose of locating a trailer, tent, tent trailer,
recreational vehicle, pickup camper or other
similar device used for camping; and

(b) With no permanent dwelling on it.

(4) “Commissioner” means the Real Es-
tate Commissioner.

(5) “Facilities” means any of the follow-
ing amenities provided and located on prop-
erty owned or operated by a membership
camping operator: Camping sites, rental
trailers, swimming pools, sport courts, recre-
ation buildings and trading posts or grocery
stores.

(6) “Membership camping contract”
means an agreement offered or sold within
this state granting the purchaser the right
or license to use for more than 30 days the
campgrounds and facilities of a membership
camping operator and includes a membership
which provides for such use.

(7) “Membership camping contract
broker” means a person who resells a mem-
bership camping contract to a new purchaser
on behalf of the prior purchaser, but does not
include a membership camping operator or
its agents.

(8) “Membership camping operator”
means any person, other than an entity that
is tax exempt under section 501(c)(3) of the
Internal Revenue Code of 1954, as amended,
that solicits membership camping contracts
paid for by a fee or periodic payments and
has as one purpose camping or outdoor re-
creation, including use of camping sites pri-
marily by purchasers. “Membership camping
operator” does not include:

(a) Mobile home and manufactured
dwelling parks or camping or recreational
vehicle parks which are open to the general
public and do not solicit purchases of mem-
bership camping contracts, but rather con-
tain only camping sites rented for per use
fee; or

(b) Any person who engages in the busi-
ness of arranging and selling reciprocal pro-
grams and who does not own campgrounds
and facilities.
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(9) “Offer” means any solicitation rea-
sonably designed to result in the entering
into of a membership camping contract.

(10) “Purchaser” means a person who
enters into a membership camping contract
and obtains the right to use campgrounds
and outdoor facilities of a membership camp-
ing operator.

(11) “Sale” or “sell” means entering into,
or other disposition of, a membership camp-
ing contract for value; however, the term
“value” does not include a fee to offset the
reasonable costs of transfer of a membership
camping contract.

(12) “Salesperson” means any individual,
other than a membership camping operator,
who offers to sell or sells membership camp-
ing contracts by making a direct sales pres-
entation to prospective purchasers, but does
not include individuals engaged in the refer-
ral of persons without making any represen-
tations about the camping program or a
direct sales presentation to prospective pur-
chasers. “Salesperson” does not include a
campground manager who is authorized in
writing to act on behalf of a membership
camping operator in the operation of a
campground and in the supervision of
campground employees and salespersons and
who does not offer to sell or sell membership
camping contracts by making a direct sales

presentation to prospective purchasers. [1985
¢.639 §1; 1991 ¢.377 §6]

94956 Registration required to sell
membership camping contract. Except as
provided in ORS 94.959, and except for
transactions pursuant to ORS 94.962, no per-
son shall offer to sell or sell a membership
camping contract in this state unless the
membership camping contract is registered
under ORS 94.953 to 94.989. [1985 c.639 §2]

94.959 Application for registration. (1)
A membership camping operator wishing to
offer to sell or sell a membership camping
contract in this state shall register the con-
tract with the Real Estate Commissioner.
The application for registration shall include
all of the following if it is applicable to the
membership camping operator:

(a) Written disclosures, in any format the
commissioner 1is satisfied accurately and
clearly communicates the required informa-
tion, which include:

(A) The name and address of the mem-
bership camping operator and any person
who, directly or indirectly, through one or
more intermediaries, controls, is controlled
by or is under common control with the
membership camping operator;

(B) A brief description of the membership
camping operator’s experience in the camp-
ing club business;
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(C) A brief description of the nature of
the purchaser’s right or license to use the
campground or facilities;

(D) The location and a brief description
of the significant facilities and recreation
services then available for use by purchasers
and those which are represented to purchas-
ers as being planned, together with a brief
description of any significant facilities or re-
creation services that are or will be available
to nonpurchasers and the price to nonpur-
chasers therefor;

(E) A brief description of the membership
camping operator’s ownership of or other
right to use the campground facilities repre-
sented to be available for use by purchasers,
together with a brief description of the du-
ration of any lease, real estate contract, li-
cense franchise or other agreement entitling
the membership camping operator to use the
property, and any material provisions of the
agreements which restrict a purchaser’s use;

(F) A brief description of any material
encumbrance, including any mortgage, deed
of trust, option to purchase, vendor’s lien or
interest under a contract or agreement of
sale, or other material financing lien or en-
cumbrance that secures or evidences the ob-
ligation to pay money or to sell or convey,
or which authorizes or requires the foreclo-
sure or other disposition of the campground
affected,;

(G) A brief description of any reciprocal
agreement allowing purchasers to use camp-
ing sites, facilities or other properties owned
or operated by any person other than the
membership camping operator with whom
the purchaser has entered into a membership
camping contract;

(H) A summary or copy of the articles,
bylaws, rules, restrictions or covenants regu-
lating the purchaser’s wuse of each
campground, the facilities located on each
property, and any recreation services pro-
vided, including a statement of whether and
how the articles, bylaws, rules, restrictions
or covenants may be changed,;

(I) A brief description of all payments of
a purchaser under a membership camping
contract, including initial fees and any fur-
ther fees, charges or assessments, together
with any provisions for changing the pay-
ments;

(J) A description of any restraints on the
transfer of membership camping contracts;

(K) A brief description of the policies re-
lating to the availability of camping sites and
whether reservations are required;

(L) A brief description of the membership
camping operator’s right to change or with-
draw from use all or a portion of the camp-
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grounds or facilities and the extent to which
the membership camping operator is obliged
to replace facilities or campgrounds with-
drawn;

(M) A brief description of any grounds
for forfeiture of a purchaser’s membership
camping contract; and

(N) A copy of the membership camping
contract form;

(b) A statement of the total number of
membership camping contracts then in effect,
both within and without this state; and a
statement of the total number of membership
camping contracts intended to be sold, both
within and without this state, together with
a commitment that the total number will not
be exceeded unless disclosed by amendment
to the registration;

(¢) If the campground or campgrounds
owned or being purchased by the membership
camping operator at the time of registration
are campgrounds on which the membership
camping operator or another membership
camping operator previously registered a
membership camping contract with the State
of Oregon and sold memberships under the
registered contract and thereafter went out
of business or filed for bankruptcy, the new
membership camping operator shall file with
the commissioner at the time of registration
a detailed plan whereunder all membership
purchasers from the prior membership camp-
ing operator or operators for the campground
or campgrounds will be offered memberships
by the new membership camping operator
despite any rejection or cancellation of the
previous contracts during bankruptcy pro-
ceedings of the prior membership camping
operator or operators. Procedures for written
notice to the purchasers and the material
terms and conditions of membership offered
by the new campground operator shall be in-
cluded in the detailed plan filed with the
commissioner. The material terms and condi-
tions including but not limited to price and
terms of payment offered by the new
campground operator or operators shall not
be materially less favorable than the mate-
rial terms and conditions offered to new
purchasers; and

(d) Any other material information the
commissioner may, by rule or order, require
for the protection of the purchasers.

(2) The application shall be signed by the
membership camping operator, an officer or
general partner of the membership camping
operator or by another person holding a
power of attorney for such purpose from the
membership camping operator. If the appli-
cation is signed pursuant to a power of at-
torney, a copy of the power of attorney shall
be included with the application.
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(3) The application shall be submitted
with the registration fee.

(4) An application for registration to of-
fer or sell membership camping contracts
shall be amended when a material change
from the information previously filed occurs.
Such amendment shall be filed with the
commissioner within 10 days after the mem-
bership camping operator knows of such
change.

(5) In place of the disclosures required
with the application for registration, the
commissioner may accept a public report or
other disclosure from another state in which
the membership camping operator has regis-
tered. [1985 c.639 §3; 1991 ¢.377 §7]

94.962 Exemptions from registration.
The following transactions are exempt from
registration:

(1) An offer, sale or transfer by any one
person of not more than one membership
camping contract for any membership camp-
ing operator in any 12-month period, unless
the person receives a commission or similar
payment for the sale or transfer.

(2) An offer or sale by a government,
government agency or other subdivision of a
government.

(8) Granting a security interest in a
membership camping contract.

(4) An offer, sale or transfer by a mem-
bership camping operator of a membership
camping contract previously registered by
the operator if the offer, sale or transfer

constitutes a resale to another owner. [1985
¢.639 §4]

94.965 Effective date of registration.
The application for registration shall auto-
matically become effective upon the expira-
tion of 45 calendar days following filing of a
completed application with the Real Estate
Commissioner unless:

(1) The application for registration is de-
nied under ORS 94.968;

(2) The commissioner grants the regis-
tration effective as of an earlier date; or

(3) The applicant consents to a delay of
the effective date. [1985 ¢.639 §5]

94.968 Denial, suspension and revoca-
tion of registration; other sanctions. (1)
The Real Estate Commissioner may order
that a registration of an offer or sale of
membership camping contracts be denied,
suspended or revoked if the commissioner
makes findings pursuant to ORS 183.430 that
any of the following is true:

(a) The membership camping operator
has failed to comply with any provisions of
ORS 94.953 to 94.989 which materially affect
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the rights of purchasers or prospective pur-
chasers of membership camping contracts.

(b) The membership camping operator is
representing to purchasers in connection
with the offer or sale of a membership
camping contract that any campground or
facilities are planned without reasonable
grounds to believe that the campground or
facilities will be completed within a reason-
able time.

(c) The membership camping operator’s
offering of membership camping contracts
works a fraud on purchasers or owners of
membership camping contracts.

(2) Proceedings for suspending, revoking
or denying a registration shall be governed
by ORS chapter 183.

(3) If the commissioner finds that imme-
diate suspension of a registration is neces-
sary to protect purchasers or owners from
fraud, the commissioner may order any per-
son subject to ORS 94.953 to 94.989 to desist
from such conduct and may suspend the reg-
istration immediately. Affected persons shall
be entitled to a hearing as in the case of li-
cense suspension under ORS 183.430.

(4) If the commissioner finds that a
membership camping operator or other per-
son is violating any of the provisions of ORS
94.953 to 94.989, the commissioner may order
the person to desist and refrain from violat-
ing the provisions and from the further of-
fering and sale of membership camping
contracts.

(5) If the commissioner finds that a
membership camping operator or other per-
son is violating, has violated or is about to
violate, any of the provisions of ORS 94.953
to 94.989, the commissioner may bring an
action in the circuit court of the county
where the violation or threatened violation
has occurred or is about to occur, or in the
county where the person resides or carries
on business, in the name of and on behalf of
the people of the State of Oregon against the
person participating in the violation, to en-
join the person from continuing or engaging
in the violation or doing any act in further-
ance of the violation, and to apply for the
appointment of a receiver or conservator of

the assets of the defendant if appropriate.
[1985 ¢.639 §6; 1991 ¢.377 §8]

94.971 Fee for registration or amend-
ment of an offer or sale of membership
camping contract. (1) The fee for registra-
tion or amendment of an offer or sale of a
membership camping contract shall be an
amount sufficient to recover any administra-
tive expenses in staff review and action upon
the registration or amendment. The fee is
subject to the review of the Oregon Depart-
ment of Administrative Services. The Real
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Estate Commissioner shall set an estimated
fee to be paid with the application. The final
fee shall be paid before final registration be-
comes effective.

(2) No fee shall be required for an
amendment unless additional work is re-
quired by Real Estate Agency staff on dis-
closures.

(3) The fee for registration or renewal of
an existing registration of a broker or sales-
ger}‘son is $50. [1985 ¢.639 §7; 1991 ¢.377 §9; 1993 c.18
18

94.974 Written disclosures required;
procedures; inspection of records. (1) Ex-
cept in a transaction exempt under ORS
94,962, any person who sells a membership
camping contract shall provide the prospec-
tive purchaser with those written disclosures
required under ORS 94.959. Disclosures shall
be substantially accurate and complete and
made to a prospective purchaser before the
prospective purchaser signs a membership
camping contract or gives any consideration
for the purchase of such contract. The per-
son shall take a receipt from the prospective
purchaser upon delivery of the disclosures.
Each receipt shall be kept on file by the
membership camping operator within this
state subject to inspection by the Real Estate
Commissioner or the commissioner’s author-
ized representative for a period of three
years from the date the receipt is taken.

(2) Records of the sale of membership
camping contracts shall be subject to inspec-
tion by the commissioner or the
commissioner’s authorized representative.
Any list identifying campground members
obtained by the commissioner or the
commissioner’s authorized representative
shall be exempt from disclosure, as trade se-
crets, to any person, public body or state

agency, under ORS 192.345. [1985 c.639 §8; 1991
377 §i0]

94.975 False practices prohibited. No
person shall, in connection with an offering
or sale of a membership camping contract:

(1) Employ any device, scheme or artifice
to defraud;

(2) Make any untrue statement of a ma-
terial fact;

(3) Fail to state a material fact necessary
to make a statement clear;

(4) Issue, circulate or publish any
prospectus, circular, advertisement, printed
matter, document, pamphlet, leaflet or other
literature containing an untrue statement of
a material fact or that fails to state a mate-
rial fact necessary to make the statements
made in the literature not misleading;

(5) Issue, circulate or publish any adver-
tising matter or make any written represen-
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tation, unless the name of the person issuing,
circulating or publishing the matter or mak-
ing the representation is clearly indicated;
or

(6) Make any statement or represen-
tation, or issue, circulate or publish any ad-
vertising matter containing any statement
that the membership camping contract has
been in any way approved or indorsed by the
Real Estate Commissioner. [1991 ¢.377 §2]

Note: 94.975 and 94.976 were added to and made a
part of 94.953 to 94.989 by legislative action but were

not added to any other series. See Preface to Oregon
Revised Statutes for further explanation.

94.976 Advertising regulation. It shall
be unlawful for any membership camping op-
erator or the agent or employee of any
membership camping operator with intent to
sell a membership camping contract, to au-
thorize, use, direct or aid in the publication,
distribution or circularization of any adver-
tisement, radio broadcast or telecast con-
cerning a membership camping contract, that
contains any materially false or misleading
statement, pictorial representation or sketch.
Nothing in this section shall be construed to
hold the publisher or employee of any news-
paper, any job printer, broadcaster or tele-
caster liable for any publication referred to
in this chapter, unless the publisher, em-
ployee, printer, broadcaster or telecaster has
actual knowledge that the material is false
or has an interest in the membership camp-
ing contract being advertised. [1991 ¢.377 §3]

Note: See note under 94.975.

94.977 Registration as salesperson or
broker. (1) Unless the transaction is exempt
under ORS 94.962, it is unlawful for any
person to act as a salesperson or membership
camping contract broker in this state with-
out first registering as a salesperson or
membership camping contract broker as pro-
vided in ORS 94.980. Individuals licensed as
real estate brokers or principal real estate
brokers under ORS chapter 696 are exempt
from registration under this section.

(2) A violation of this section is a Class

A misdemeanor. [1985 c.639 §9; 2001 ¢.300 §54; 2007
¢.319 §26

94.980 Application for registration;
fee. (1) A salesperson or membership camp-
ing contract broker may apply for registra-
tion by filing with the Real Estate
Commissioner an application which includes
the following information:

(a) A statement whether or not the ap-
plicant has been convicted of any misde-
meanor or felony involving theft, fraud or
dishonesty or whether or not the applicant
has been enjoined from, had any civil penalty
assessed for, or been found to have engaged
in any violation of any act designed to pro-
tect consumers; and
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(b) A statement describing the applicant’s
employment history for the past five years
and whether or not any termination of em-
ployment during the last five years was oc-
casioned by any theft, fraud or act of
dishonesty.

(2) Each applicant for initial registration
shall submit to fingerprinting and provide to
the commissioner as part of the application
a recent photograph of the applicant. The
registration must be accompanied by a writ-
ten acceptance of the applicant as a sales-
person signed by the membership camping
operator with whom the salesperson will be
associated.

(3) The commissioner may deny, suspend
or revoke a salesperson’s or membership
camping contract broker’s application for
registration or the salesperson’s or member-
ship camping contract broker’s registration
if the commissioner finds that the order is
necessary for the protection of purchasers or
owners of membership camping contracts and
that the applicant or registrant:

(a) Has been convicted of any misde-
meanor or felony or has been enjoined from,
had any civil penalty assessed for, or been
found to have engaged in any violation of
any act designed to protect consumers;

(b) Has violated any material provision
of ORS 94.925 to 94.983; or

(c) Has engaged in fraudulent or deceitful
practices in any industry involving sales to
consumers.

(4) Registration shall be effective for a
period of one year. Registration shall be re-
newed annually by the filing of a form pre-
scribed by the commissioner for that purpose.
The completed application for registration or
renewal shall automatically become effective
upon the expiration of 30 business days fol-
lowing filing with the commissioner, unless:

(a) The application has been denied under
subsection (3) of this section;

(b) The commissioner grants the regis-
tration effective as of an earlier date; or

(¢c) The applicant or registrant consents
to delay of the effective date.

(5) During the effective period of a
salesperson’s registration, the salesperson
may transfer to a new membership camping
operator by requesting the operator to return
the salesperson’s registration to the commis-
sioner and filing with the commissioner a
written acceptance of the salesperson’s
transfer signed by the membership camping
operator with whom the salesperson will be
associated following the transfer. Upon re-
ceipt of the salesperson’s registration and
payment to the commissioner of a $10 trans-
fer fee, the commissioner may issue a regis-
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tration for the salesperson to the new
membership camping operator. Upon the re-
quest of a salesperson, a membership camp-
ing operator shall promptly return the
registration of the salesperson to the com-
missioner.

(6) A salesperson’s registration granted
under this section shall be issued to a mem-
bership camping operator who signed the
written acceptance accompanying the initial
registration application or transfer request.
A salesperson’s registration entitles the
salesperson to sell membership camping con-
tracts only for any campground operated by
the membership camping operator under the
supervision of the operator. If the salesper-
son terminates sales activity for any reason,
the membership camping operator shall re-
turn the registration of the salesperson to
the commissioner without delay.

(7) If an applicant for registration has an
active real estate license outstanding, the
applicant must place the real estate license
on inactive status before issuance of the
registration by the commissioner. A sales-
person or membership camping contract bro-
ker may not reactivate an inactive real
estate license during any term of registration
as a salesperson or membership camping
contract broker. [1985 c.639 §10; 1991 ¢.377 §11]

94.983 Cancellation of contract by
purchaser; notice of right to cancel. (1)
Any membership camping contract may be
canceled at the option of the purchaser, if:

(a) The purchaser sends notice of the
cancellation by certified mail, return receipt
requested, to the membership camping oper-
ator; and

(b) The notice is posted not later than
midnight of the third business day following
the day on which the membership camping
contract is signed.

(2) In addition to the cancellation right
established in subsection (1) of this section,
any purchaser who signs a membership
camping contract without inspecting a
campground or facility with camping sites or
proposed camping sites may, after making an
inspection, cancel the membership camping
contract by posting a notice by -certified
mail, return receipt requested, not later than
midnight of the sixth business day following
the day on which the membership camping
contract is signed. In computing the number
of business days, the day on which the mem-
bership camping contract was signed, Satur-
days, Sundays and legal holidays shall not be
included as a “business day.” The member-
ship camping operator shall promptly refund
any money or other consideration paid by the
purchaser upon receipt of timely notice of
cancellation by the purchaser.
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(3) Every membership camping contract
shall include the following statement in at
least 10-point type immediately before the
space for the purchaser’s signature:

Purchaser’s Right To Cancel: You may can-
cel this membership camping contract with-
out any cancellation fee or other penalty by
sending notice of cancellation by certified
mail, return receipt requested, to

(insert name and mailing address of member-
ship camping operator). The notice must be
postmarked by midnight of the third business
day following the day on which the member-
ship camping contract is signed. In comput-
ing the three business days, the day on
which the membership camping contract is
signed shall not be included as a “business
day,” nor shall Saturday, Sunday or legal
holidays be included.

(4) If the purchaser has not inspected a
campground or facility at which camping
sites are located or planned, the notice must
contain the following additional language:

If you sign this membership camping con-
tract without having first inspected the
property at which camping sites are located
or planned, you may also cancel this mem-
bership camping contract by giving this no-
tice within six business days following the
day on which you signed if you inspect such
a property prior to sending the notice.

(5) No act of a purchaser shall be effec-
tive to waive the right of cancellation
granted by subsection (1) or (2) of this sec-
tion. [1985 c.639 §11]

94986 Requirements for sale of mem-
bership camping contract; nondisturb-
ance agreements. With respect to any
campground offered for sale in this state and
acquired and put into operation by a mem-
bership camping operator after September 1,
1985, the membership camping operator shall
not sell membership camping contracts in
this state granting the right to use such
campground until one of the following re-
quirements has been satisfied:

(1) Each person holding an interest in a
blanket encumbrance executes and delivers
to the Real Estate Commissioner a nondis-
turbance agreement and records such agree-
ment in the real estate records of the county
in which the campground is located. “Non-
disturbance agreement” means an instrument
by which the holder of a blanket encum-
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brance agrees that the holder’s rights in the
campground shall be subordinate to the
rights of any membership camping contract
purchaser. Every nondisturbance agreement
must contain a covenant by the lienholder
that the lienholder, its successors, and any-
one who acquires the campground property
through the blanket lien shall not use, or
cause or permit the property to be used in a
manner that prevents a membership camping
contract purchaser from using, the
campground property in the manner contem-
plated by the membership camping contract.
The lienholder’s agreement not to disturb a
membership camping contract purchaser may
require as a continuing condition that the
purchaser perform all obligations and make
all payments due under any membership
camping contract for the purchaser’s
campground interest and, if the membership
camping contract is held as a leasehold, un-
der the lease for the purchaser’s campground
interest. The nondisturbance agreement shall
also contain provisions setting forth each of
the following:

(a) The nondisturbance agreement may
be enforced by purchasers of membership
camping contracts. If the membership camp-
ing operator is not in default under its obli-
gations to the holder of the blanket
encumbrance, the agreement may be en-
forced by both the membership camping op-
erator and the purchasers.

(b) The nondisturbance agreement is ef-
fective as between each purchaser and the
holder of the blanket encumbrance despite
any rejection or cancellation of the
purchaser’s contract during bankruptcy pro-
ceedings of the membership camping opera-
tor.

(c) The agreement is binding upon the
successors in interest of both the member-
ship camping operator and the holder of the
blanket encumbrance.

(d) A holder of the blanket encumbrance
who obtains title or possession, or who
causes a change in title or possession in a
campground by foreclosure or otherwise, and
who does not continue to operate the
campground upon conditions no less favora-
ble to members than existed prior to the
change of title or possession shall:

(A) Offer the title or possession of the
campground to an association of members to
operate the campground; or

(B) Obtain a commitment from another
entity that obtains title or possession to
undertake the responsibility for operation of
the campground.

(2) If a financial institution, acting as
hypothecation lender and providing the ma-
jor hypothecation loan to the membership
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camping operator, has a lien on, or security
interest in, the membership camping
operator’s interest in the campground, the
financial institution shall execute and deliver
to the commissioner a nondisturbance agree-
ment and record such agreement in the real
estate records of the county in which the
campground is located. In addition, each
person holding an interest in any blanket
encumbrance superior to the interest held by
the financial institution shall execute, de-
liver and record an instrument stating that
such person shall give the financial institu-
tion notice of, and at least 30 days to cure,
any default under the blanket encumbrance
before such person commences any foreclo-
sure action affecting the campground. For
the purposes of this provision, a major
hypothecation loan to a membership camping
operator is a loan or line of credit secured
by substantially all of the contracts receiv-
able arising from the membership camping
operator’s sale of membership camping con-
tracts.

(3) There shall have been delivered to
and accepted by the commissioner a surety
bond or letter of credit with the commis-
sioner as obligee for the benefit of purchas-
ers. The bond or letter of credit must be in
an amount which is not less than 105 percent
of the remaining principal balance of every
indebtedness secured by the blanket encum-
brance affecting the campground. Any such
bond must be issued by a surety authorized
to do business in this state and having suffi-
cient net worth to satisfy the indebtedness.
Any such letter of credit must be irrevocable
and must be drawn upon a bank, savings and
loan association or other financial institution
acceptable to the commissioner. The bond or
letter of credit shall provide for payment of
all amounts secured by the blanket encum-
brance, including costs, expenses and legal
fees of the lienholder, if for any reason the
blanket encumbrance is enforced. The bond
or letter of credit may be reduced period-
ically in proportion to the reduction of the
amounts secured by the blanket encum-
brance.

(4) There have been delivered to and ac-
cepted by the commissioner other financial
assurances which the commissioner finds are
acceptable to carry into effect the intent and

provisions of this section. [1985 c.639 §11a; 1991
¢.377 §5]

94,987 Judicial declaration of failure in
management. (1)(a) Upon petition by the
Real Estate Commissioner or a majority of
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active purchasers not then in default under
their membership camping contracts, a court
of competent jurisdiction may declare a fail-
ure of management of the membership camp-
ing operator and appoint a trustee to assume
the membership camping operator’s duties
under the membership camping contracts, if
the court finds that:

(A) Irreparable injury to the rights of the
purchasers is likely to occur unless a trustee
is appointed; and

(B) There is no reasonable alternative to
appointment of a trustee.

(b) For purposes of this subsection, “ac-
tive purchaser” means a current, dues-paying
member of the membership camping operator.

(2) The court may attach such conditions
and terms to its appointment of a trustee
under subsection (1) of this section as the
court considers necessary to protect the
rights of the purchasers under the member-
ship camping contract. The trustee shall
provide a copy of the court’s decision in such
a case to the commissioner.

(3) If the court petitioned under subsec-
tion (1) of this section finds that there is a
reasonable alternative to the appointment of
a trustee, the court may order the member-
ship camping operator to carry out the rea-
sonable alternative and may attach to its
order such terms and conditions as it con-
siders necessary to protect the rights of the
purchasers under the membership camping
contracts. [1991 c.377 §4]

94.989 Interpretation of membership
camping contracts; application of Unlaw-
ful Trade Practices Act. (1) Membership
camping contracts, campgrounds and facili-
ties are not subdivisions or series partitions
under ORS chapter 92, are not condominiums
under ORS chapter 100, are not timeshare
properties under ORS chapter 94, and are not
securities under ORS 59.005 to 59.505, 59.710
to 59.830, 59.991 and 59.995.

(2) Membership camping contracts cov-
ered by ORS 94.925 to 94.983 are retail in-
stallment contracts under ORS 83.010 to
83.190.

(3) The Attorney General shall protect

the rights of purchasers through the applica-

tion of ORS 336.184 and 646.605 to 646.652.
[1985 ¢.639 §12]

94.990 [Repealed by 1971 c¢.478 §1]

94.991 [Formerly 91.990; 1987 ¢.320 §15; renumbered
100.990 in 1989]
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