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EXECUTIVE SUMMARY

At the Copenhagen meeting of 1990, CSCE participating States agreed to guarantee the freedom of
association. Thisright had been recognized since 1948 in key international human rights documents.

This report focuses on one aspect of the freedom of association: the right to form alegal entity in order to
act collectively in afield of mutual interest. It summarizes key features of |legislation governing registration
of associations in OSCE participating States. It focuses on legidation in Central and Eastern Europe (CEE)
and the Newly Independent States (NIS), since the most pressing demands to reform NGO legidation exist
in these regions. The focusison how legd entity status is obtained, not why.

Legal entity status is generaly achieved after satisfying certain requirements. First, conditions imposed by
the State must be met before an association can achieve legal entity status. Such conditions usudly include
a specific number of founders needed to establish an association. Second, successful registration requires
adherence to certain legal formaities when submitting application documents. While in many cases these
can be pro forma, in some instances they can be onerous.

In CEE the registration authority is mostly vested in the courts, whereas in the NIS it is vested in the
ministries. The degree of discretion vested in court registration authorities and ministries varies. Typicaly,
courts in CEE countries simply verify that the claimed purposes are consistent with those stipulated in law
and that the association complies with the minimum requirements as to legal form. Ministriesin the NIS, on
the other hand, often have the power to determine whether a particular organization is needed in a particular
field, in addition to determining whether purposes are consistent with the law.

Associations are typically required to pay a registration fee upon submission of their applications.
Registration fees range from zero to $500 US. Once the application has been filed, the registration
authorities typicaly have 30 to 120 days to make a decision. In case of rgjection, an association has the
right to appeal.

The report concludes with a number of recommendations aimed at facilitating the formation and registration
of non-governmental organizations. These include minimizing the number of founders required, clarifying
laws, reducing delays, and permitting associations to operate without formal registration requirements.



1. INTRODUCTION

This report focuses on one aspect of the freedom of association: the right to form alega entity in order to
act collectively in afield of mutual interest. It summarizes key features of legislation governing registration
of associations in OSCE participating States. It focuses primarily on the legislation in Central and Eastern
Europe (CEE) and the Newly Independent States (NIS). The report is based upon a review of currently
available English language documents.

2. THE OSCE COMMITMENTS CONCERNING FREEDOM OF ASSOCIATION

In the third OSCE follow-up meeting of 1989 in Vienna, the participating States committed themselves to
respect the right of their citizens to contribute actively or in association with others, to the promotion and
protection of human rights and fundamental freedoms. However, it was not until the Copenhagen meeting
on the Human Dimension (1990) that they agreed to guarantee freedom of association. Reflecting the
politica concern and events of the 1990s, the paragraph devoted to this topic focused on the freedom to
form and join trade unions, which is closely related to the right of association:

"The right of association will be guaranteed. The right to form and - subject to the general right of a
trade union to determine its own membership - freely to join a trade union will be guaranteed. These
rights will exclude any prior control. Freedom of association for workers, including the freedom to strike,
will be guaranteed, subject to limitations prescribed by law and consistent with international standards".
(Copenhagen Document, Chapter II, paragraph 9.3).

The commitment was supplemented one year later in the Moscow meeting on the Human Dimension, where
the participating States committed themselves to facilitate the work of NGOs on their territories and to
include them more in the work of the OSCE:

"The participating States will recognize as NGOs those which declare themselves as such, according to
existing national procedures, and will facilitate the ability of such organizations to conduct their national
activities freely on their territories "(Maoscow Document, paragraph 43).

3. OTHER INTERNATIONAL STANDARDS PROTECTING THE FREEDOM OF ASSOCIATION

Freedom of association has been recognized as an fundamental human right for 50 years — in Article 20 of
the Universal Declaration of Human Rights of 1948, in Article 11 of the European Convention on Human
Rights (ECHR), which entered into force in 1953, and in Article 22 of the International Covenant on Civil
and Political Rights (ICCPR), which entered into force in 1976. It is, in international teaching doctrine and
case law, arelatively little developed fundamental freedom™.

The right to association is conceived in international law as a subjective right of the individual to found an
association with those like-minded or to join an existing association”. But is also covers the collective right
of an existing association to perform activities in pursuit of the common interest of its members. The States
are thus obligated not to prohibit or otherwise interfere with the founding of associations or their activities.

! This section only deals with international law protection for the freedom of associations. Many countries also
protect the freedom of associations in their constitutions.

2 Manfred Nowak, UN Covenant on Civil and Political Rights, CCPR Commentary, K ehl/Strasbourg/Arlington,
N.P. Engel, 1993, p. 383.



They are aso under a positive duty to provide the legal framework for founding juridical persons and
protecting them againgt interference by private parties. The right to association aso includes freedom from
being forced to join an association. An association is a "voluntary grouping for a common goal"®. Another
aspect of this freedom is the right to choose the organizations to which one wishes to belong.

In a benchmark decision in July 1998*, the European Court of Human Rights confirmed the existence of a
positive duty of the State to provide an association for facilities to form a lega entity. The Court stated
unequivocaly that "the right to form an association is an inherent part” of the right to freedom of
association: "That citizens should be able to form a legal entity in order to act collectively in a field of
mutua interest is one of the most important aspects of the right to freedom of association, without which
the right would be deprived of any meaning."

Under both the ECHR and the ICCPR, the freedom of association can be restricted only (i) in the interests
of national security or public safety, (ii) for the prevention of disorder or crime, (iii) for the protection of
health or morals, or (iv) for the protection of the rights or freedoms of others. Any restrictions must be
"prescribed by law," and they must be "necessary in a democracy” to achieve one of the four listed
objectives. In its jurisprudence, the European Court emphasized that exceptions must be "construed
strictly,” that only "clear and compelling” reasons can justify restrictions, that any restrictions must be
"proportiona to the legitimate end pursued,” and that there must be "relevant and sufficient” evidence with
"decisions based on an acceptable assessment of the relevant facts' before arestriction can be justified.

Finally, in another recent case’, the Court held that the freedom of association would be largely theoretical
and illusory if it were limited to the founding of an association, for a government might otherwise
immediately disband it: "It follows that the protection afforded by Article 11 lasts for an association's entire
life and that dissolution of an organization by a country's authorities must accordingly satisfy the
requirements’ of Article 11 of the ECHR.

European Court decisions provide strong international law protection for the freedom of association and the
right to form legal entities to exercise that freedom. They articulate high standards that must be satisfied
before the freedom of association can be interfered with or restricted. Although many questions remain, and
although European Court decisions are binding only on the State involved and have interpretative authority
only on States party to the Convention, its case law can be a source of inspiration for the interpretation of
other international standardsin the field.

L 4, CONCEPT OF AN NGO

The term “NGOs’ (non-governmental organizations) refers to the myriad of organizations, some of them
formaly congtituted and some of them informal, that are independent of government and that are
characterized primarily by humanitarian or co-operative, rather than commercial, objectives, and that
generally seek to promote human rights, relieve suffering, promote the interests of the poor, protect the
environment, provide basic socia services, undertake community development, and otherwise work in the

% Y oung, James and Webster v. the United Kingdom, Eur. Court H.R., Series B no 39, p. 47. The full decisions of
the European Court of Human Rights can be found on the European Court's website at Error! Bookmark not
defined.. Documents related to the freedom of association, including the European Court's case law, can be found
on the website of the International Center for Not-for-Profit Law at http://www.icnl.org.

* Sidiropoulos & Othersv. Greece, 10 July 1998.

® United Communist Party of Turkey v. Turkey, 30 January 1998.
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human dimension.® These NGOs, which include associations, societies, foundations, charitable trusts,
nonprofit corporations, or other legal entities, do not operate for profit—viz., if any profits are earned, they
are not and cannot be distributed as such. NGOs do not include trade unions, political parties, churches, or
profit-distributing co-operatives.

A fundamenta distinction between types of NGOs, that is relevant to the legal benefits and burdens placed
upon them, is whether an NGO is organized and operated primarily for the mutual benefit of a defined
group of individuas (often the members of a membership organization) or primarily for the benefit of the
public.

This paper will focus exclusively on legally established associations/"public associations' (i.e., membership
NGOs). Thisis not to diminish other types of NGOs nor to diminish the legal problems confronting them.
These problems may be studied in a future paper.

L. 5. POSSIBLE AREAS OF STATE REGULATION

There are three areas in which the State may be involved in the formation of associations. 1) in the creation
of an association without legal entity status; 2) in the creation of an association wishing to attain legal entity
status; and 3) in the granting of tax benefits.

First, the freedom of association includes the right to associate informally and the guarantee that no one can
be required to join an association. Just as international law requires that the right to establish alega entity
be reasonably available to all, so too it would prohibit a State from requiring the formation of alegal entity
to exercise the freedom of association. In some countries, the advantages of attaining legal entity status are
not great and the burdens (e.g. annud reports) may make formal establishment undesirable (see, for
example, Italy). As a consequence, many small associations choose not to be formally established. Other
organizations, however, may choose to register as private companies, foundations, political parties, trade
unions, or other legal entities if they believe this serves their purpose. There are distinct advantages and
disadvantages of each form of organization, and the laws of each country must be examined in detail to
determine which form of entity is most appropriate.

Second, the State must not unduly restrict the legal establishment of associations. The State may only
restrict the freedom of association under any of the exceptions listed above in Section 3. These exceptions
are to be grictly construed by the registration authorities. This means that when an association applies for
lega entity status, the registration authority must not only determine whether the association followed the
procedure outlined by law (e.g., the founders must have an organizational meeting, and a board of directors
must be chosen before an application for registration can be filed) but aso whether the association's
purposes are appropriate, within the limits outlined in internationa law (see Section 3 above).

Once the application for registration has been approved and, in many countries, when the name of the
organization is formally enrolled on aregister of NGOs, the association acquires existence as a legal entity.
Acquisition of lega entity status generally means that it is the lega entity that is liable for the debts,
contracts, leases and obligations that are entered into, not the individual founders or members themselves.

® See Handbook on Good Practices for Laws Relating to Non-Governmental Organizations, prepared for the World
Bank by the International Center for Not-for-Profit Law, p. 20.
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Some civil law systems permit the formation of a legal entity without a formal filing with any court or
government agency. In France, for example, an association can obtain legal entity status smply by filing a
declaration with the respective regional department and publishing it in the Journal Officiel.

In the Netherlands no government agencies are involved in the establishment of associations. Rather, its
laws merely stipulate the steps an organization must follow in order to acquire legal entity status. Thus, for
example, an “informal association” can be formed without formal action and its constitutive and governing
rules need not be laid down in a notarial deed. An adequate expression of the will to work together is
sufficient. “Formal associations,” on the other hand, are established by an execution of a notarial deed and
registration in the Public Trade Register held by the Chambers of Commerce and Industry.

In Sweden and Switzerland establishment of an association requires no official registration. Instead, the
association need only have two founders and an oral or written charter. If these minimum conditions are
met, the association automatically becomes a legal entity without any further registration or other acts of
state.

Many common law systems permit the establishment of associations without a formal filing with any court
or government agency. For example, in the United States of America, an association can smply adopt a
charter without seeking forma incorporation. For such unincorporated associations, however, personal
liability is not limited.” Should the association wish to incorporate formally, it merely files its charter with
the Secretary of State.

Third, a principal motivation for seeking legal entity status is to become eligible for tax benefits. There are
basically two ways in which the State can confer tax benefits. One is through an initial registration process
in which the registration authority deems that the association is entitled to tax benefits in addition to legal
entity status. In other words, the registration authority determines whether the association has public benefit
status. Once it makes that determination and grants legal entity status, the association is entitled to the tax
benefits conferred on public benefit NGOs. The Czech Republic employs this method for so-called “public
benefit companies,” leading to a more careful scrutiny in their registration practice.

The second way a state can confer tax benefits is by requiring the association to first register for legal entity
status, and then, subsequently, register for tax benefits. A number of countries, including Hungary and the
United States, employ this method.

This paper will focus on the lega registration requirements for associations, regardless of whether the
motivation for registration is to become eligible for tax benefits, to shield individuas from lega liability, to
establish a more certain and stable governance structure, or any other reason. In short, it will focus on sow
legal entity statusis obtained, not why.?

6. ANALYSIS OF REGISTRATION FOR LEGAL ENTITY STATUS

Laws governing NGOs should be written and administered so that it is relatively quick, easy and
inexpensive to establish an association as a legal entity. Individuals, lega entities, and even organs of the

” In the United Kingdom, “friendly societies’ have been granted some attributes of legal entities while still
remaining unincorporated organizations.

8 For more information on public benefit organizations, see ICNL’s paper on Public Benefit Status and Not-for-
Profit Organizations.




state should be entitled to establish associations for any legal, not-for-profit purpose. Foreign individuas
and legal entities should also be alowed to establish associations with the same rights, powers, privileges
and immunities enjoyed by domestic associations.

To acquire legal entity status, the state law can impose reasonable conditions that must be met before the
association achieves lega entity status. The most common of these are founder requirements.

6.1. Organizational requirement: Founder Requirements
6.1.1. Number of Founders

A number of countries require two to five founders. Examples include Albania, Bulgaria, the Czech
Republic, Estonia, Lithuania, Slovakia, Armenia, Russia, and Ukraine. Others require ten founders,
including Hungary, Latvia, Slovenia, Belarus, and Kyrgyzstan. A few countries require a significantly
greater number of founders, which poses a practical obstacle to the formation of associations, particularly
associations promoting less popular goals. For example, Bosnia and Herzegovina requires 30 founders;
Poland, 15 for its “full” associations; and Romania, 20.

Any provision of a law governing NGOs may be so onerous that it impedes the right to the freedom of
association. Thus, requiring a number of founders so high that it is very difficult to form legally registered
associations could be inconsistent with international law. There is no fixed number that is the maximum
allowed. Rather, the issue must be examined on afacts and circumstances basis.

6.1.2. Foreign Founders

In many states, like Bulgaria, Estonia, Russia, and Ukraine, foreigners are permitted to be founders. By
contrast, in Azerbaijan and the Federal Republic of Yugodavia, the laws explicitly state that only citizens
may be founders. In the Federal Republic of Yugodavia, for instance, the law does not permit foreigners to
establish associations or for foreign associations to operate legally in the Yugodav territory. As an example
of another approach, foreigners in Romania may establish associations provided that 50% of the members
of the board and executive body are Romanian citizens. As an example of yet another approach, foreigners
in Former Yugoslav Republic of Macedonia and Bosnia and Herzegovina may establish associations
provided they “permanently reside’ in the territory.

6.3.1 Legal Entities as Founders

While all existing NGO laws in CEE and the NIS allow individuals to establish associations, a few do not
alow legal entities to establish associations. The Federal Republic of Yugodavia's Law on Associations,
for example, explicitly forbids legal entities from founding an association. Similarly, the recently-enacted
Former Yugosav Republic of Macedonian Law on Associations and Foundations precludes legal entities
from founding associations, however, they may be members of associations, and furthermore, NGOs may
form “umbrella’ groups. It is an important best practice to allow lega entities, including agencies of the
government, to establish associations. This permits like-minded entities to form groups to pursue matters of
mutual interest. For example, environmental NGOs should be allowed, and even encouraged, to form an
association to co-ordinate their activities, share knowledge and skills among themselves, and to speak as a
group on important environmental issues. Similarly, it should be permissible for city police forces or state-
owned museums to form national associations for similar purposes.

6.2. Document Requirements



For the most part, the application process is very similar in al the CEE and NIS countries. Successful
registration depends upon adherence to the legal formalities when submitting the documents, but the
document requirements tend to be minimal.

One relatively minor concern with the application process is the requirement in some countries that foreign
associations submit copies in two different languages. For example, in Kazakstan and Tgjikistan, foreign
associations are required to produce documents in both the Republic language and Russian. Some foreign
NGOs have complained that it would be less of a burden if they were alowed to choose one or other of the
two languages.

6.3 Registration Authority
6.3.1. Registration Authority

Registration authority can be vested in the courts or in ministries. It can operate at the national level, local
level, or both. Where registration authority is vested in ministries, it can be assigned to a single ministry (for
example, the Ministry of the Interior) or in ministries that have responsibility over particular functions (e.g.,
health, education, research).

Across CEE, the prevailing practice isto register with the loca district courts. The presumption by many in
the region is often that registration with court-based systems is more open and less subject to political
interference than registration with a ministry which may be more restrictive or subject to political influence.
In addition, many countries have moved away from registration with the Ministry of Interior, which in
former times had associations with the secret police.

Typically, each district court maintains its own register, but all registration decisions are compiled and
collected into a national register at the Supreme Court or another central registration locus. Most of the
CEE countries have a centra register; some like Albania, Croatia, and Romania do not. There are some
CEE countries which vest registration authority in a ministry. For example, in Bosnia and Herzegovina, an
association must register with the Ministry of Justice or one of its local branches’; in Croatia, with the
Ministry of Public Administration or one of the local administrations; and in the Czech Republic, with the
Department of Civic Affairs at the Ministry of Interior.

In every country in the NIS except Georgia, registration is currently vested with the Ministry of Justice
and/or its local administrative bodies. Of the several draft NGO laws being considered in the NIS, only the
Azerbaijan draft has proposed vesting the registration authority in the courts.

In many of the countries of CEE and the NIS, registration is carried out through registration authorities
located throughout the country, thus making registration accessible for associations outside the capital
cities. In Azerbaijan, however, registration is carried out only through the Ministry of Justice centra office
in Baku, the capital city. That restraint makes it difficult to register associations in regions outside of Baku.

6.3.2. Degree of Discretion

The degree of discretion vested in court registration authorities and ministries varies. Typicdly, the
registration authority vested in the courts smply verifies that the claimed purposes are consistent with those

° In the Republika Srpska, the courts retain jurisdiction over the registration of associations.
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stipulated in law and that the association complies with the minimum requirements as to legal form. While
there are some ministries with clearly limited responsibilities (for example, the Czech Republic), more often
ministerial level authorities also have the power to determine whether a particular organization is needed in
a particular field. Sometimes this is because the legal provisions on establishment are not clear about the
kinds of organizations that may be established.

For instance, in many NIS countries, including Russia, Ukraine, and Tajikistan, registration authorities
might require associations to change or modify their purpose in order to comply with written and unwritten
laws inherited, in part, from the past and encouraged by lack of clarity in the legidation. In other words,
the laws of public associations explicitly or implicitly give these registration authorities broad discretion in
interpreting which organizations may be established. Nonetheless, it should be permissible to establish an
association to engage in any legally permitted activity that is not primarily intended to make profits. Any
derogation from that standard raises the possibility of inconsistency with emerging international law
standards for the freedom of association.

Prior control is another good example of a registration authority’s extreme discretionary power. Prior
control means the direct involvement of the government prior to registration. Prior control continues to be a
problem in Romania, Bulgaria, Poland, and Uzbekistan. Prior to registration in Romania, the founders of
an association must request an opinion from the ministry or other central public administrative body having
jurisdiction over the activities proposed by the association. This opinion serves only an advisory purpose
because the court has ultimate authority over registration decisions, but it can be quite influential. In
addition, the founders must prove that the association has a lega right to use the premises where its
headquarters will be located. When an application is submitted for review, the prosecutor and the ministry
or the central public administrative body that issued the advisory opinion are required to participate in the
hearings, which are open to the public.

Similarly, in Bulgaria registration of associations is decided after an open hearing with the participation of
the public prosecutor. Although many associations have succeeded in registering in recent years, thisis a
remnant of the prior period and should be changed.

In Poland the court informs the local administrative bodies about the application and the administration may
then within 14 days express its opinion before the court or enter the proceedings as an interested party. If
the administration or public prosecutor intervenes and opposes registration, the registration court may
forbid the establishment of the association.

In Uzbekistan founders are required to convene an organizational meeting to adopt a charter and elect
officers. Such conferences officialy require local government approval. Only after the conference has been
conducted are founders permitted to file al of the organizational documents with the Ministry of Justice.

All of the above-mentioned illustrations of prior control are obstacles in forming associations and may be of
debatable legitimacy, in light of the principles set for in international law (see Section 3 above).

6.3.3. Requirement to Register

In many CEE and NIS countries (e.g., Russia), operations of unregistered public associations are permitted
(that is, not expresdy prohibited). In other countries, the lack of registration simply means that any group
that is unregistered does not receive the benefits that are conferred upon public associations such as lega
entity status or preferential tax treatment. (See, for example, Western European countries such as Sweden
or Germany). But, in severa countries like Bosnia and Herzegovina, Croatia, Moldova, Kazakstan,
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Tgjikistan, and Uzbekistan, a different obstacle is created by the requirement that associations must register
as legal entities, or they will not be allowed to operate in the country.

As an example, Article 12 in Tgjikistan’s Public Associations Law explicitly states that public associations
are allowed to carry out their activities only after they are registered with the Ministry of Justice or its local
agencies. It is a violation of the law, therefore, to exist as an unregistered public association. However,
there appear to be no provisions or sanctions for failure to register. (See also the Federal Republic of
Y ugosavia.)

In Kazakstan public associations not registered according to the order prescribed in the Law on Public
Associations are not allowed to work in the Republic. Moreover, in 1995, the Decree of the President
established administrative responsibility for punishment of unregistered associations. These provisions do
not correspond with the norms of the Kazakstan Constitution and Civil Code.

Similarly, Uzbekistan's Law on Public Associations forbids operations of public associations with
unregistered by-laws. These apparent limitations on the right of individuas to come together and operate
freely in informal associations is clearly inconsistent with the right to freedom of association as set out in
the European Convention on Human Rights and the International Covenant of Civil and Political Rights.

Generally, the founders can file an application for registration with the appropriate registration authority in
the area where the association is located immediately after the founding of an association. For the most part,
there are no time limits on when to file an application for registration. But in countries where registration is
mandatory, founders must file an application and submit al the required documents within 15 to 30 days
after the founding of an association in order to become a lega entity. For example, in the Federal Republic
of Yugoslavia and Turkmenistan, associations are required to register with the registration court within 30
days of being founded. In Bosnia and Herzegovina the Law on Association of Citizens explicitly states that
an application for registration must be submitted within 15 days of holding a founding assembly. This
requirement, combined with the law’s dipulation that associations which are not registered are not
permitted to operate in the territory of the Federation of Bosnia, appears to be an infringement of the right
to freedom of association.

6.3.4. Registration Fees

Finally, associations are typically required to pay a registration fee upon submission of their applications,
athough no payment is required in Hungary. Registration fees vary from $1 US in Turkmenistan to $500
USin Tgjikistan. In much of the NIS, international public associations must pay an average of 20 minimum
monthly salaries plus $100-$200 US. This fee is usually feasible for well-funded foreign associations, but
for other public associations the payment of a fee of 10-20 minimum monthly salaries might not be
manageable. For example, individuals have complained that the registration fee in Tgjikistan has posed a
severe obstacle to registration. A receipt should be provided by the registration authorities upon payment of
the fee.

6.4. Registration Process
Once the application is filed, the registration authorities typically have 30 to 120 days to make a decision.
As soon as the registration authorities make a decision, they have approximately 10 days to inform the

association of its approval or rejection. Most countries in CEE and NIS follow this procedure. In addition,
severa countries have provisions in their laws offering default registration should the registration authority
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fail to act upon the application within the stated time. For those that provide default registration, the
stipulated time is generally 30 to 40 days. (See, for example, Czech Republic, Slovakia and Croatia™®.)

Under the old law in the Former Yugoslav Republic of Macedonia, default registration was available after
30 days but it was not possible to prove when the documents were submitted (i.e., it was difficult to get a
receipt indicating submission of documents), so this default period was often exceeded. Providing for
default registration when no action is taken within a reasonable period of time precludes officials who are
overseeing establishment procedures from using delay as a means of effectively denying establishment to an
organization they do not favour. (Countries that do not provide default registration include Hungary,
Romania, and the NIS countries.)

6.5. Grounds for Refusal to Register

Generally speaking, registration may be rejected if the court or Ministry determines that the purpose of the
association is not permitted, the association is a political party or religious society, or the association’s
purpose is otherwise prohibited by law. Registration may aso be reected if the application contains
deficiencies and the applicant fails to correct the deficiencies identified by the registering authority in the
statute or other document. Registration may aso typicaly be denied if the name chosen by the new
association is aready in use by another. Usudly, as is the case in most CEE and NIS countries, the
registering authority must identify the faults within a limited number of days of submisson so that the
problem can be corrected. Again, in a country with default registration, registration becomes automatically
valid if the court or Ministry does not inform the association of its decision within 30 days or more.

As a matter of international law, in ECHR countries registration should only be rejected if the application
fals within the one of the four grounds for refusal set by the Court in the Sidiropoulos case (see ).

In the NIS if founders fail to make the required changes in their applications regarding their purpose or
other important provisions in their statutes, as requested by the registration authorities, then the registration
authorities will deny their registration. Again, the laws on public associations are usualy so ambiguous
that they provide broad discretion in interpreting the reasons for denying an application. This problem, in
particular, affects human rights organizations. Insufficient legidation, and other barriers such as
corruption, can also discourage hew associations from being created in many of the NIS countries.

6.6. Right to Appeal

In case of rejection, an association amost universaly has the right to appeal. Typically, in both CEE and
the NIS, associations have the right to appeal to the court from 10 to 60 days after the rgjection has
occurred. This right of apped is varioudy gtipulated in the general NGO laws, in the administrative laws,
or inthe civil codes.

While most countries request that the appeals process be handled by the courts, some countries request that
the appedls be handled administratively. For instance, Article 30 of the Law on Association of Citizens in
Bosnia and Herzegovina provides that appeals can be initiated through an administrative proceeding in

19 Organizations that were registered by default in Croatia have encountered problems in getting documentation of
their registration so that they can open bank accounts, sign leases and so forth. In addition, we understand that the
default provisions only apply to “new” associations, not existing organizations seeking to re-register under the
recently-enacted Law on Associations.
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court. The court reviews the legality of the decision, i.e., whether the law was adequately applied to a
particular set of facts, and it has the power to overturn the ministry’ s decision.

This can become a problem because deciding appeals based on an administrative record where the issues
are purely legdl is less burdensome and quicker than an administrative proceeding where there is a de novo
review of the facts as well as the law. (See aso Croatia, where there is no particular provision in the law
regarding appeals, hence administrative appeals presumably take place.)

In Azerbaijan, as another example, the appeals process is difficult. Associations have to apply to appeal to
the Supreme Court and present to the court a written response from the registration authority. This becomes
an expensive and time-consuming process.  Similarly, in Kyrgyzstan, if registration of an association is
denied or delayed, the association may appeal to the Supreme Court. However, if the court decides that the
decision of the Ministry of Justice was improper, the law is unclear as to who is responsible for taking
corrective action.

6.7. Moment When an Association Becomes a Legal Entity

Generally, the moment that a registration authority approves the application and renders its decision is the
moment that an association becomes a legal entity. This is usually formaized by entering the association
into the register. This appears to be the norm for CEE and the NIS.

Hungary, in an interesting approach, requests that the court send a copy of its decision to the public
prosecutor’s office, which, from the moment of registration, has powers of general supervision over
associations. The public prosecutor, upon receiving notice of an association’s registration, then has the
obligation to see that the association complies with the law. For instance, the prosecutor is empowered to
notify the association if he or she finds any wrongdoing, such as evidence of illegal activities or neglect of
duties. The prosecutor may also warn the association against conducting future illegal activities. When the
association receives a notice or warning from the public prosecutor, the association has approximately 30
days to rectify the situation. This example aptly illustrates the role that a government official can play in
scrutinizing the activities of an association as soon as registration has occurred.

6.8. Grounds for Dissolution

Generally, the legidation in CEE and the NIS provides for involuntary dissolution by the courts for the
following reasons: 1) an association can be involuntarily dissolved if it remains inactive for more than a
year; 2) if it has fewer than the required number of members; 3) if it commits a criminal offense or
encourages others to commit a criminal offense; or 4) if its conduct infringes the rights and freedoms of
others. Decisions regarding involuntary dissolution are appealable.

In Croatia, for example, the law is too broad with respect to suspension of activities. It lists no specific
criteria setting forth when the association is deemed to have ceased to exist, thus creating broad
discretionary room for shutting down associations. In other countries, especidly in the NIS, the term
“impossibility” of purpose presents problems. Mainly, it gives registration authorities broad discretion in
determining whether an association’s purpose is feasible. This is contrary to the principle that registration
authorities have no right to say whether an association’s activity or purposeis “impossible.”

7. International Organizations Activities concerning NGOs
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NGOs have played a vital role in the OSCE process since its very beginning. The OSCE participating
States recognize that NGOs have valuable roles to fulfil in resolving conflicts, promoting tolerance,
reporting on human rights issues, delivering humanitarian aid, conflict prevention and early warning.

The OSCE has a policy of openness towards NGOs: it has no definition of a non-governmental organization
and applies no criteria in its activities and relationship with NGOs other than that they shall not support
terrorist activities. The OSCE works with relevant NGOs whether registered or not. The ODIHR has been
asked by a participating State to assist it in the drafting of a new law on associations.

The UNHCR has been interested in NGO law reform throughout the Newly Independent States, largely
because its work with displaced persons increasingly demands interaction with indigenous NGOs. The
UNHCR believes that, in order for the sector to become more dependable and effective, the legal framework
governing its activities must be strengthened: increasing the security, independence, and sustainability of the
sector, and its public accountability and transparency. For example, the UNHCR has taken the lead in
seeking to improve the lega framework in Azerbaijan, working with the Soros Foundation and the NGO
International Center for Not-for-Profit Law (ICNL) in assisting in the drafting of new laws.

Together with the Council of Europe, the UNHCR has sponsored high-level regiona conferences
throughout the NIS, highlighting the importance of the sector and the need for a fair and effective lega
foundation for its operations. The Council’s interest in seeing that European standards are adopted in
western NIS and the Caucasus countries has precipitated its participation in this effort.

IX.

X. 8. RECOMMENDATIONS

That the OSCE participating States which are members of the UN give their full support to the
adoption, by the UN General Assembly, of the Draft Declaration on the Right and Responsibility

of Individuas, Groups and Organs of Society to Promote and Protect Universaly Recognized
Human Rights and Fundamenta Freedoms;

That the governments work with the NGO sector and other interested parties in developing a
supportive legal and regulatory framework for NGO law reform;

That the process of establishing an association be quick, simple, and inexpensive;

That foreigners and legal entities be allowed to establish associations on terms comparable to those for
individual citizens;

That the minimum number of founders be 10 or less;

That the laws on associations be made clear and specific so as to avoid ambiguity, which can lead to
arbitrary abuses of the law by registration authorities;

That discriminatory or arbitrary delays be avoided by providing for default registration, so that
registration is autometic after the expiration of a stated deadline;

That relief be provided for associations paying high registration fees—e.g.,waive the fee for
associations that prove that they are unable to pay the fee due to lack of funds;

That the registration fees be lowered to reasonable amounts, possibly taking into consideration monthly
minimum salaries and national economic conditions;

That de novo administrative appeals be limited and simple, legal appeals to independent courts be
encouraged;

That unregistered associations be alowed to participate in public life by eliminating any requirement
that they must be registered;

That the role of the public prosecutor in participating in and holding hearings during the registration
process be eliminated;
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That any undue discretionary power of registration authorities be abolished;

That ample and sufficient time for associations to apply for registration be alowed and/or to apped
rejection decisions;

That the time for registration authorities to process registration applications be reasonably short;

That associations be given fair and timely notice to correct any deficiencies in their applications before
an ultimate decision to reject registration is given;

That the number of documents necessary to submit to the registration authorities be kept to a minimum.
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