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Impeachment of William Blount.

sel that they were permitted to file their plea,
which was done by Mr. Ingersoll, and read by the
Secretary, as follows: L

« Unrren StaTes v5. Wrinraxm Brooxt.

¢« Upon Impeachment of the House of Representatives
of the United States, of high crimes and misdemea-
nors.

“Ix SewaTE or THE UNITED ‘StaTES, Dec. 24, 1798,

sentatives of the United States, ought to be-

com:
to answer. Pelled

“JARED INGERSQ
“A. J. DALLAS.” LL.

On request of Mr. HARPER, in behalf of the
Managers, that they be allowed a further dely to
wit: until Thursday sennight, to file their rep ica-
tion, it was allowed, and the Court adjourned 1o
that time. .

“The aforesaid William Blount, saving and reserv-
ing to himself all exceptions to the imperfections and
uncertainty of the articles of impeachment, by Jared
Ingersoll and A. J. Dallas, his attorneys, comes and
defends the force and injury, and says, that he, to thel
said articles of impeachment preferred against him b
the House of Representatives of the United States,
ought not to be compelled to answer, because he says
that the eighth article of certain amendments of the
Constitution of the United States, having been ratified
by nine States, after the same was, in a Constitutional
manner, proposed to the consideration of the several
States in the Union, is of equal obligation with the
original Constitution, and now forms a part thereof,
and that by the same article it is declared and provided,
that “In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public triel; by an im-
partial jury of the State and district wherein the crime
shall have been committed, which district shall have
been previously ascertained by law, and to be informed
of the nature and cause of the accusation, to be con-
fronted with the witnesses against him, to have com-
pulsory process for obtaining witnesses in his favor;
and to have the assistance of counsel for his defence.’

“ That proceedings by impeachment are provided and

- permitted by the Constitution of the - United States,

only on charges of bribery, treason, and other high
crimes and misdemeanors, alleged to have been com-
mitted by the President, Vice President, and other civil
officers ‘of the United States, in the execution of their
offices held under the United States, as appears by the
fourth section of the second article, and by the seventh
clause of the third section of the first article, and other
articles, and clauses contained in the Constitution of
the United States. B

“That although true it is, that he, the said William
Blount, was a Senator of the United States, from the,
State of Tennessee, at the several periods in the said
articles of impeachmeént referred to; yet, that he, the
said William, is ot now a Senafor, and is not, nor ‘was
at'the several periods, 50 as dforesaid referred to; an
officer of the United States ; nor is he, the said William,
in and by the said articles, charged ‘with having com-
mitted any crime or misdemeanor, in:the execution_of
any civil office held under the United -States, or with.
any malconduct in civil office, or abuse of any public
trust, in the execution thereof. ’ :

*“ That the Courts of Common Law, of a criminal |

jurisdiction, of the, States, wheréin the offences in the
said- articles recited are said to’ have been committed,
as well as those of. the- United States; are competent to
the cognisance, prosecution, and punishment, of the
said: crimes and misdemeanors, if the same have been
perpetrated, as is suggested and ‘charged by the said
articles, which, however, he utterly denies. , All which

the said William is ready to verify, and prays jndgment |
whether this High Court will have further cognisance |

of this suit, and of the said impeachment, and whether
he, the said William, to the said articles of impeach-

-ment, so a5 aforesaid preferred by the House of Repre-

January 3, 1799.

The, Court being opened, and the Managers and
counsel being present, .

* Mr. Bavarp, Chairman of the Managers, in be-

Y|1 half of the House of Representatives, offered re-

plication, which was read by the Secretary g
follows: .

The replication of the House of Representatives of the
Ubited States, in their own behalf, and, also, in the
namee of the people of the United States, to the plea
of William Blount to the jurisdiction of the.Senate of

. the United States, to try the Articles of Impeachment
exhibited by them to the Senate against the saig Wil-
liam Blount : '

"The House of Representatives of the United States,
prosecating, on behalf of themselves and the people of
the United States, the Articles of Impeachment exhiibiteq
by them to the Senate of the United States against the
said William Blount, reply to the plea of the saig William
Blount, and say, that the matters alleged in the said plea
are not sufficient to exempt ‘the ‘said William Blount
from answering the said Articles of Impeachment, be-
cause, they say that, by the Constitution of the United
States, the House of Representatives had power to prefer
the said Articles of Impeachment, and that the- Senate
have full and the sole power to try the same. Where-
fore, they demand that the plea aforesaid, of the said Wil-
liam Blount, be not allowed; but that the said William:
Blount be compelled to answer the said Articles of Im-
peachment. )

Signed by order, and in behalf of the House.'

* JONATHAN DAYTON, Speaker.

Attest: Jox. W. Conny, Clerk. Lo

Mr. IN6ERSOLL, counsel for the defendant, there-
upon presented a rejoinder, which was Tead by

-the Secretary, as follows:

UxN1tes STATES v8. WiLiran BLOU_iﬁu
In the Senate of the United States.

And the aforesaid William Blount, by Jared Inger-
soll and Alexander J. Dallas, his attorneys, says,. that
the matter by him before alleged, which he is ready to
verify, is sufficient reason.in law to show that this Court
ought not to hold jurisdiction of the said impeachment,
and the articles therein set forth ; which said matter so -
as aforesaid by him alleged, the said House of Repre-
sentatives not having denied or made answer thereto, he
prays the judgment of this. honorable Court, whether
they ‘will hold, further jurisdiction of the said impeacl:l-
‘ment, or take cognizance thereof, and whether the said
William Blount shall make further answer thereto.

‘ JARED INGERSOLL.

- A. J. DALLAS.” ° -

Jawvary 8, 1799. o o

Mr. Bavarp, the Chairman, having communica-
ted with Mr. Ingersoll, the leading counsel for the
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endant, it was agreed between them, that the
nagers should proceed in the argument first on
part of the prosecution, and that the right
reply should belong to the Managers: where-
T, . .
Ar. BAYARD rose, and proceeded as follows:
ir. President: The House of Representatives
ng in possession of evidence of a nature 10 con-
ce them that William -Blount, late a Senator
the United States, has been guilty of high
nes and misdemeanors, conceived it to be their
nstitutional duty, by exhibiting to the Senate
cles of impeachment against him, to demand
ice in the name and on the behalf of the peo-
of the United States. To the articles which
e been preferred, the party impeached has ap-
red; but, instead of answering them, has
aded that the Senate has not jurisdiction to
the matters which they contain: The House
Representatives have replied that . the plea is
ufficient, and have demanded that the party be
npelled to answer .the articles. The ‘point,
refore, upon which we are now at issue, and
ich is to be- the subject of discussion, is, whe-
r the Senate has cognizance, in this case, of
matters which are-charged in the articles of
eachment ? In the observations which I have
ubmit upon the point in eontroversy, I shall
ainly'avoid everything of a declamatory na-
2, as equally unsuitable to the gravity and wis-
0 of this honorable body, as to the dignity of
t which, as one of the Managers, I represent. -
laving examined the plea, the first objection
urisdiction 'which I find relied on, is derived
m an amendment to the Constitution, which
vides that, “In all criminal prosecutions, the
used shall enjoy the right to a speedy aid pub-
trial, by an impartial jury of the State and dis-
t wherein the erime shall have been commit-
5 which district shall have been previously as-
tained by law ; and to be informed of the na-
e and: cause. of the accusation; to be confront-
with the witnesses. in his favor; and to have
assistance of counsel for his.defence.”
should conceive it a sufficient answer to the

ection urged upon the ground of .this amend-
it to say that, whatever validity it may have,
egards the mode of trial, it certainly has no|

lication to the point of jurisdiction. The wut-

st latitude to which the .provision could be ex-|

ded, would only.be that a jury to try the facts
issue should be.brought'from the district in
ich it is alleged-that; the offence was commit-

But before there can be anything for a jury
ry, the articles must be answered, the facts put !
ssue, and then the question might be proper,
ether this Court, were bound to award a pro-
s.in nature of a’ venire facias, to:bring a jury,

he bar. But surely, sir, were 1 to admit that.
elonged to a-jury to try the facts which may
disputed on. the occasion, instead of being a;
und to exempt the party from answering. the |
cles, it would be-a “weighty reason to prove’

t the articles qught to be answered for the pur-.
e of forming the issues which alone could be:
ects of a trial by jury. ° i T

If, sir, the objection went to the jurisdiction of
the Senate, there would be an end of its judicial
character. For, as the Senate has judicial cogni-
zance only in the case of impeachment, if the
right by jury be a reason why no proceedings can
be had before them upon articles of impeachment,
it must necessarily follow that the whole of their
judicial authority is abolished; by which an
important feature of their original Constitutional
character is obliterated. But, sir, it is.too much

| to say, when, in the 2d section of the 1st article

of the Constitution, we find a power to impeach
expressty given to the House of Representatives,
and in the 3d section of the same article, a power
to try all impeachments ezpressly vested in the
Senate, and when we find in other parts of the
Constitution numerous provisions on the subject
of impeachment, that all this should be done away
by a doubtful inference as to the intention of an
amendment, the words and object of which are
completely satisfied without such an operation.
Sir, it is extremely evident that the amendment
was solely designed to secure the trial by jury in
criminal prosecutions in the courts of law,and that
it never entered into the view of those who framed
it, that it should produce an intiovation of the Con-
stitution, so impoértant as the abolition of a pro-
ceeding of the first political necessity for the pun-
ishment of great offenders,and the security of the
nation: But, sir, are they who say the amend-’
ment has such gn'extent, sensible of a:consequence
which must follow in regard of another proceed-
ing equally suited to its objeet? If -the amend-
ment is to operate to the extreme latitude of its
words, as the trials before. our.epurts martial are
of a criminal nature, it must. happen-that persons
accused before such -courts will be entitled to a
trial by jury. And when-this does'bappen, there

Jmust certainly be an end of discipiize in the army

and pavy. ' Sir, for my-part I ean see no difficulty’
in the subject. - L ,

The amendment is -a part of the Constitution,
and as it now stands, it is the same thing as if

it originally had been made a part-of it. If such
 had been, the.case, what doubt could there have

been: as to the construction of the instrument?
in one part of it we find a general provision,
securing the trial by jury in all criminal proseen-
tions, and in another part, the 2d section of the 3d
article, an express  exception of the trial by jury
In cases of impeachment. It is; therefore, plain,
that though it was the intention to establish it as.
the general rule, that, on eriminal prosecutions,
the trial should be by -jury, yet that exceptions to

the rule were designed to be allowed in the cases

of impeachment and of courts martial, :

- If the trial by jury were annexed to the' juris-,
diction of the Senate, it does not appear-to me
that it would abridge, as some may imagine, the
power of the body, but, on the contrary, would
Increase if. - - - C

By the Constitution, no man can be convicted
by the Senate without the concurrence of two-
thirds of thé members present; but if the power
of conviction be attributed to a jury, it. must re-

| sult that judgment of removal from office and
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disqualification may be given by a m'a‘jori'ty. Nay,
sir, I think there 1s some guestion, if this amend-
ment is to introduce a jury into the constitution
of this Court, that as it appears they may convict
generally of the offence, that this’ Court might
pass a general judgment to the extent of statute
or common law punishment. .

1 have but one observation more 0 make on
this point, which is, that impeachment is a pro-
ceeding purely of a political nature. It isnot so
much designed to punish an offender.as to secure

,the State. It touches neither his person nor his

property, but simply divests him of his political
capacity. It would therefore seem, from the
nature of this body, that they were peculiarly and
exclusively the proper tribunal to try impeach-
ments. - ’

1 shall now proceed to the discussion of another
point, arising oud of the plea of the party im-
peached, embarrassed, I confess, with more diffi-

" culties than. the one which I have been employed

in considering.” The F]ea alleges, that Willlam
Blount, at the time o
the articles of impeachment, was a Senator of the
United States; that a Senator is not an officer of
the United States, .and that no persons but the
President, Vice President, and civil officers, are
liable, by the Constitution, to impeachment. In’
answer to. this objection we submit two points:
1. That all persons, without the suppdsed limit-
ation, are liable to impeachment. , ’

9. That in order to carry into effect the general
intent of the Constitution,a Senator must be con-
sidered as a civil officer. - » ’

1t will be found, sir, upon an examination of
the Constitution, that in no place are the cases
defined, or the persons described; which were de-
signed as the objects of impeachment.. I will beg
the liberty of stating all the provisions which
have been made on the subject. The last clause
of the 24 section of the 1st article vests the power
of impeaching in the House of Representatives.
The fifth clause of the 3d section of the 1st arti-
cle gives the cognizance of impeachments to the
Senate.. In the same article and section, the 6th
clause, the punishment on conviction is defined.
The 24 section of the 2d article takes from the
President the power of pardoning, and the 4th
section of the 2d article provides, that certain
officers on conviction shall be removed from office.
These, sir, I believe, are the only material provi-
sions to be diseovered on this subject in the Con-
stitution. And it is very evident, that -in. none of
these does an intention appear to declare in what
cases an impeachment shall be sustained, or to
what persons it shall be confined.”

‘On’ this subjéct, the Convention proceeded in
‘the same manner it is manifest-they did in many
other cases. They considered the object of their
legislation as'a known thing, having a previous
dofinite existence. 'Thus existing, their work was
solely to mould it into a suitable shape. They
have given it to us, not as'a thing of their crea-
tion, but merely of their modification. And,
therefore, I shall insist, that it remains as at com-
mon law, with the variance only of the positive

the act done, charged in.

provisions of the Constitution. The same prinei.
"ple is scattered in every part of the Constitution-
Were we to rely solely on the details of the in-
strument itself, we should be incapable of under-
standing and executing the greater part of its regy-
1ations. That law was familiar to all those who
framed the Constitution. Tts- institutions for-
nished the principles of jurisprudence in most of
the States. It was the only common language
intelligible to the members of the Convention. 1t
was a work too great for them not only to form a
Constitution of Government, but also a code of
municipal law. The members of the South would
never have agreed to receive the local instituticns
of the North; as-the common law of the States
But the first source from which all the Colonies
originally derived the principles of their law, was
the only point of resort to which it could be ex-
pected that all would haverecourse. Weaccord-
ingly find many terms which cannot be under-
stood, and many regulations which cannot be exe-
cuted without the aid of the common law of
England. Thus, it is said, in the sixth section of
the 1st article, that the members of both Houses
shall be privileged from arrest, except in cases of
treason, felony, and breach of the peace. When
we inquire what is meant by felony and breach of
the peace, the Constitution is silent. Again, in
the second clause of the 9th section of the 1st arti-
cle, it is said that the privilege of the writ of
‘habeas corpus shall not be suspended, unless when,
in cases of rebellion or invasion, the public safety
may require it. But the same instrument has not
given us the form of the writ, not defined the
Cases to which its relief shall extend, nor, in short,
prescribed any of the proceedings whieh relate to
its execution. In the third clause of the same
section and article, it is ordained, that no bill of
attainder shall be passed, but there is nothing
which attends it which would enable us to com-
prehend the restriction. In the 4th section of the
second article, it is provided, that the President,
Vice President, and all civil officers, shall be re-
moved from office on impeachment for and con=
viction of treason, bribery, and other high crimes
and misdemeanors.

The Constitution has defined treason. The
abuses of the term at different periods of the Eng-
lish history was the inducement to fix its meaning
and extent. This circumstance strongly indicates
the law they had in view; to the obscurity and
latitude whereof they were unwilling to commit
the crime of treason, but to the certainty of which
they were satisfied to leave the offence of bribery
and other high crimes and misdemeanors.

“The third clause of the 2d session of the 3d
article speaks of a trial by jury, but the number
which composes the jury, and the unanimity on
which the verdict is founded, are not prescribed.
The first clause of the 34 section of the same artl-
cle uses the terms overt act, without defining them.
The second clause of the same section declares
that attainder shall not work corruption of blood.
Surely, sir, it is in the common law alone that we

find that corruption means the extinction of the -

heritable quality of blood. Ishall trouble the hon-
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sble Court with but one more instance of the-
inciple for which I am contending. It is in the
“section of the 4th article, where it is provided,
2t the citizens of each State shall be entitled to
| privileges and immunities of citizens in the
reral States. Upon these words I have known
controversy in a court of law as to their extent.
nd the limits which were set to them by the
dgment of the Court were drawn from their
port in the books of common law. .
The cases which I have cited, I humbly submit,
undantly prove the proposition with which 1
 out, that where the Constitution has given us
rms which it does not explain, or directed pro-
edings. which it has not defined, and where it
plain that the regulation was viewed as pre-
ously existing, and designed simply to be modi-
d, in such cases, we must have recourse to the
mmon law, in order to ascertain the original
ture-of the subject which is necéssarily adopted
the Constitution, in consequence of being made
object of its provisionms. Such, sir, as I have
seribed;is our situation upon the present subject:
The Constitution has said who shall have the
ywer to.impeach and who of trying impeach-
ents. It has also limited the extent-of the pun-
hment. - But it'has not described the persons who
all be the objects of impeachment, nor defined
e cases to which the remedy shall be confined.
7e cannot do’otherwise, therefore, than presume,
at upon these points, we are designedly left to
e regulations of the common law. Sir, in the

ry threshold, has not this law given us the |

undation upon which we stand? Where have
e looked for the form of the pleadings, which
1s brought the present question before the Court?
nd if| sir, a question of evidence should arise, as
ippened upon a former occasion, should we hesi-
te as to the law which ought to determine its
ympetency ? If we were asked, whether a greater

oseness in pleadings on impeachment were not:

lowed, than in suits at law, we should answer in
e affirmative; and if it were inquired,-whether
e rules of evidence were more lax, we should
swer in the negative;. and in such opinions, I
ust, we should not bé contradicted by the-learned
yunsel df the' party-impeached, and yet, sir, the
vinions could alone be collected from the rules
f the common law. ' : :
It is, perhaps, worthy of observation, that even
s it regards those persons who are clearly liable
) impeachment, there is no direct provision which
ibjécts them to it. Thus, in the 4th section of
e 2d article, which has the’ closest connexion
ith the point, it has not_said that the President,
ice President, and civil officers, shall be liable

» impeachment; but, taking it for-granted that.

\ey wete liable at common. law, has introduced
n imperative provisior: as to their removal upon
onviction of certain crimes. »
The question, thérefore, is, what persons, for
rhat offences, are liable to be impeached at com-
1on law? And I am confident, as to this point,
1e learning and liberality of the counsel will save
we the trouble of argument, or the citation of
uthorities, to establish the position, that the ques-

tion of impeachability is a question of discretion
only, with the Commons and Liords. Not that I
mean to insist, that the Lords have legal cogni-
zance of a charge of 4 capital crime against a
commoner, but simply that all the King’s subjects
are liable to be impeached by the Commons, and
tried by the Lords, upon charges of high crimes and
misdemeanors. And this, sir, goes to the extent
of the articles exhibited against William Blount..
And for my part, I do not.conceive it would have
been sound policy to have laid any restriction as-
to person upon the power of impeaching.- -

1t is not difficult to imagine a case in which the:
punishment it imposes would be the most suitable
which could be inflicted. Let us suppose, that a.
citizen not in office, but possessed of extensive in~
fluence, arising from popular arts, from wealth or
connexions, actuated by strong ambition, and as-
piring to the first place in thé Government, should
conspire with the disaffected of our own country,
or with:foreign intriguers; by illegal artifice, cor-
ruption, or force, to place himself i the Presiden-
tial Chair, I would ask, in such a case, what pun-
ishment would be more likely to quell a spirit of
that description, than absolute and perpetual dis-
qualification for any office of trust, honor; or profit,
under the Government; and{ what punishment
could be better calculated to sécure the peace and
safety of the State from the repetition of the same
offence ? . ; ' ' '

. " Upon this point',lI have nothing further to uige,

but shall proceed to support the second.point,
which I stated, that supposing the power of ir-
peachment limited by the Constitution, to the
President, Vice President, and civil officers, “in
order to carry into effect the general intent of the
Constitution; a Senator must be considered as a
civil officer.” o o

Sir, it is .extremely strange to say,that a Sena-
tor, who participates in all the general powers of
the Government, is not an officer. We see him
acting as' a Legislator, an Executive Magistrate,
and a Judge, and yet we are told he is not an
officer. May I ask, what an office is? I have
ever understood it'to mean the exercise of some
authority. It isnot material whether the authority
be public or private; the'only consequence would
be, that the office would follow the nature of the
authofity. In'common parlance, there could be
no doubt,. but that & .Senator, whose. public func-
tions reach every authority of Government, would
emphatically be considered-as an officer. And I
consider myself warranted in saying, thatthelegal
intendment of the word office does not materially
vary from its received meaning in ordinary speech.
Tt is in my power to show that it haslegislatively
been used to comprehend the members of a Rep-
resentative and Legislative body. And for this
purpose, I will refer the honorable Court t6-an
ordinance of Congress, passed the 13th of July,

1787, to be found in the 12th volume of the Jour-

nals of Congress, page 88; the object.of the ordi-
nance was, to_establish a Government northwest
of the river Ohio. I shall be excused for reading
some passages. , ‘

“The Representatives thus elected, shall serve
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for the term of two years; and in case of the death
of a Representative, or removal from office, the
“Governor shall issue a writ,” &e. :

Again, “The General Assembly, or Legislature,
shall eonsist of the Governor, Legislative Couneil,
and a House of Representatives. The Legislative
‘Cduncil shall consist of five members, to continue
in office five years, unlegs sooner removed by Con-
:gress; any three of whom to be a quorum: and
the members of the Council shall be nominated
and appointed in the following manner, to wit:
As soon as Representatives shall be -elected, the
‘Governor shall appoint a time and place for them
to meet together, and when met, they shall nomi-
‘nate ten persons, residents in the district, and each

possessed of a freehold in five hundred acres of

land, and return their names to Congress; five of
whom Congréss shall appoint and commission to
serve as aforesaid; and whenever a vacancy shall
happen in the Council,’ by death or rempval from
‘office,; the House of Representatives shall nomi-

fate two persons.qualified as aforesaid, for each:
vacancy,and return their names to Congress,” &e._.

In page eighty-nine, it is said, “The Governor.

Judges, Legislative Council, Secretary, and such!

other officers as Congress shall appoint in the dis-
trict, shall take an oath or affirmation of fidelity,
and of office,”’ &e.

the day that ordinance passed, the Convention

-were sliting in this city. And when we reflect,|
sir, that both those bodies were composed 6f mem-:
bers from the several States, all appointéd in the:
same manner, by the Legislatures of the States,’
and that both were employed upon the same sub-.
~ ject of forming a Government, I apprehend that'
the sense in which an important term is used by

the one' body, may properly. be allowed to be

. strong evidence of the meaning attached to it by
the other. I have further proofin this case, of the'

extent to which this word was supposed to reach’
at the epoch referred to, which, however, is.per-
haps, more ‘curious than authoritative. Sir, 1t is:
remarkable, that-the party impeached, was a mem-
ther of the Congress which passed the ordinance.
which I have cited, and-that his assent to it stands
-recorded.* He wasthen acting under the solemn
"obligation of a Liegislator ; his opinion was proba-
bly the result of a-disinterested and unbiased judg-
- iment; but now, when his ctimes have subjected
him to a national prosecution, he seeks to shelter
‘himself from the punishment he has merited, by
attributing an interpretation to a term opposed to
that ‘which he himself has deliberately given to it.
-Buch:contradiction usually attends the conduct of
a man, who, departing from the path'of integrity,
yields to the seductions of a treachetous.and inor-
_dinate ambition. o
-Tam sensible, Mr. Presidents that I Lave not
“yet touched the point of the argument which, on
‘this subject, will be relied ‘on.

*Journal of Congress, vol. xii, ‘page 93.-

I presume it will be said, that the Question
not whethet a Senator may be considered as g

| officer in common or legal parlance, but Whethe,

he is an officer within the -contemplation of th

Constitution. I will readily agree, that if -
question can be settled by the light of ‘the Cone
stitution alone, we shall not be warranted in hay.
ing recourse to any -other, but if that light st
leaves the questionin darkness, every ray of ip.
formation should be collected which can assis; our
view of the subject, though derived from othey
quarters. I do not know, however, sir, ‘that |
need despair of success in being able to €onvince
this honorable body, that, in the just, constitutiona]
exposition of the word ‘officer, it embraces the
trust of -a Senator. I presume the: learned Coyp.
sel will not differ from me, when I lay down the
true rule of construction to be, so to interpret ap

instrument as to give the fullest effect to all

its parts. If there be apparent contradiction
we must attempt to reconcile ; and if there be g,
solute repugnancy, wemust reject that part ‘Which
can be rejected with the least violence to the gen-
eral intention. If these principles be correct, |
humbly apprehend that an attentive examination

of the different parts of the Constitution must be *

followed by the opinion, thata Sehator must,
according to it, be deemed an officer. I'shall not

/ . . |-affect to disguise, that there are ‘passages in the
This exposition of the word’ office is cotempo-- iy paras

rary with the use of it in the Convention. On:

Constitution, the aspect of which is opposed to
the opinion I state ; but what Texpect to show is,
that there are provisions of greater importance
which must be partly frustrated upon a different
principle. Tn the discussion of this point, I.shall
beg ‘the liberty, in the first place, of considering
those grounds which I presume will be relied on
to show, that-a Senator is not, by the Constitu-

tion, considered as an officer. .

The first ground I find referred toin the plea, is
the 4th section of the second article. It is there
provided, that the President, Vice President, and

all civil officers of the United States, shall be re-
'moved from office on impeachment and convic-
tion of certain crimes there specified. :

There is nothing in this provisicn .which can

affect the immediate question under consideration.’

For the -question is, whether a Senator 'is-a-¢ivil

officer. If he be, which is the pointIam con-

tending, he is within the express words of the
section. The' same "answer applies to the 7th
clause of -the 3d section of the first.article, a sec-

‘ond ground I find relied on in the plea=—the sub-
stance of which is, that judgment on. impeach-
‘ment shall not extend further than removal from,

dnd disqualification to hold, any office of honor,
trust, or profit, under the United States. It is

‘very plain that there is nothing here which can
‘affect the question whether a Senator be an offi-

cer. There are two clauses in the Constitution,
which, though not stated in the plea, I do presume
more ‘stress will be laid on than upon those.refer-
red to in theplea. The first of these is the,3d
section of the second ‘article, which declares that
the President shall commission all officers-of the

| United States; and-as it is cledrly not designed
{ that he should ‘tommission a ‘Senator, it will, be

*{“ 3.
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red thata Senator is not to be considered as
fficer. _

humbly trust I can show, that it was not the
ation of the Constitution that these words
ild take effect in their full extent; and I shall
nit that they ought to be understood accord-
to the subject to which they apply.
commission is simply an evidence of author-

lelegated to a particular person. And surely |
proper that that evidence should show from |
same’ source from which the appointment is;
ved. . By - the- Constitution the President is;
e the fountain of office. The officers, prop-
speaking, under the United States are all ap-;
ted by him ; and it was right, therefore, as the!

ral power of appoiniting was given to him, that
hould also have the general power of commis-
ing. ‘ -

3 Flain and - just rule-of policy that the’
er o

appointing and commissioning should |
de in the same person. ‘The practicé under,

Constitutional regulation, explains its mean-
and extent. . It is-elearly not true that he.

missions. all officers of the United States.]
is-an officer himself, and soexpressly denomi-

d throughout the 2d-article, and yet he has no.
mission. It is equally clear that the Vice.
ident is an officer, and yet not commissioned.
un, the Speaker of the. House of Representa-!
s is an ‘officer; asi shall have occasion to show:
after, but has no commission. .And there

also a variety of 'subordinate officers, appoint-’

y Heads of Departments-and-Courts of Just-.
whom the President does not commission. - I
therefore, justified in concluding thaf it does
follow, because a person has no commission
n the President, that, therefore, he is'not to be.
sidered as an officér. - o
‘here is another -objection of a similar nature,
ing" from the provision .in -the 6th section of
1st article, of. which it is probable much "use
'be made.. That section decldres, that no per-
holding an office under the United States
Il be & member of either House during his con-
ance in office. It will, therefore, be said; if
place of a Senator is an office, this 'clause is
1gnant and -absurd. : o _

'his provision, T humbly -apprehend, has the
e limits with the one which I -have just ad-
ted to.. "The intention of it was to erect a
ier between the Executive and Legislative:de-
rments ; to prevent Executive patronage from
vencing Liegislative councils. It wasdesigned,
refore, to apply solely to the officers of Execu-
: appointment. I am not much disposed, sir,
lace reliance in an argument upon so great a
ject, upon nice distinctions or verbal-eriticism ;
I think I shall be excused for payiag some at-
tion te the peculiar language of the clause in

stion. The regulation'is, that no person hold- |

ing an office under the United States shall bea
member of either House during his continuance
in office. The United: States here means' the
Government of the United States, for the United
States grants no office but through the Govern-
ment. Now, it is elear thata Senator is not an
officer under the Government. The Government
consists of the President, the Senate, and House
of Representatives, and they who constitute the
Government cannot be said to be under it Be-
sides, a Senator doesnot derive his authority from
the Government. The senatorial power is an
emapation of the State sovereignties ; it is ‘co-
ordinate with the supreme power of the United
States; in its aggregate, it forms one of the
highest branches of the Government. "Giving

every gffect to this section, it would only prove

] o . 1 that a Senator is not an officer under the Govern-
is certain thatit was intended that the power.

ommissioning should not exceed that of ap-
ting ; because the President does not commis-:

any one whom he does not appoint. The!
ision: in Question was not intended to define!
 should be considered as officers, but to intro-’

ment of the United States, but still:-he may be an
officer of the United States; and, give me leave
to say, that the distinction .which T have here
taken, is supported by the variance of language
to be found in another part of .the Constitution.
The 4th section of the 2d.asticle provides, that
the President, Vice President, and all civil officers,
not under, but.é){ the United States, shall be re-
moved from office on impeachment and convic-
tion, &ec. It would seem, therefore, -that -it may
plainly be collected, that the power of impeach-
Thent extends further than to.officers wnder the
United States. But, sir, let me-confess that I un-

'willingly place any confidence upon an argument

derived from mere verbal eriticism.. In constru-
ing the charter of a Government, our view should
comprehend. all -its parts, and our aim should be
to execute it according to its general and true.
design. s o S o
The argument which I have submitted must be
taken hypothetically. Supposing -we are pre-
cluded from considering a Senator as an officer
under the United States, he may still be:deemed.
an officer of ‘the United ‘States.  For, sir, I mean
to contend that the 4th section of the 2d article is

| confined to officers of Executive appointment ;

and I shall be able to show, by a Legislative ex-
position, that a member of the Liegislative body has
been considered as an officer under -the United
States; and although so considered, it ‘has never
been. supposed to follow that the seat was va-
cated. g s :

The Constitution ‘has .given a power to Con-
gress, in case of a.vacancy in ‘the office of Presi--
dent, by the death or-resignation of the President
and Vice President, to provide, by law, what officer
should fill the vacancy. Under this power, -Con-
gress, on the Ist of March, 1792* by law:enact-
ed, that in case of :such @ vacancy, the Speaker of
the House of Répresentatives should exercise.the
office. The power being confined to the-designa-

'tion of an officer of the United States, a person

the act of Congress to fill the vacaney. =~ : )
I have, then, a legislative opinion - that the

not an officer could not have been appointed by

- Speaker of the Flouse of Representatives is an

* Acts of Congress, vol. ii. p. 25
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officer of the United States; and, if the interpre-
tation of the section under consideration is to be
restrained only by the extent of the words, it must
follow that the-House, in choosing a Speaker,
disqualify him as a member of the House. But,
“sir, the case, in fact, is not.so; it cannot be so,
from its nature. And I have, therefore, a high au-
thority for saying that these sections are not con-
sidered as embracing all the officers of the Uni-
ted States, and that the generality of the words
" must be restrained by confining them . to the of-
ficers of Executive appointment. When the
Constitution -provided that all officers under the
United States should be commissioned. by the
President, and that no petson holding any office
under, the United States should be a member of
either House, it is extremely manifest, f;é)m the
object designed to be accomplished, that the terms
used were intended to reach officers only. of Ex-
. ‘ecutive appointment. Such being the single view,
the term office was certainly incautiously used in
relation to otlier subjects. Notwithstanding the
words, all officers are not commissioned by the
President ; nor is_it more a universal truth, that
. no person holding an office under the United States
-can be a member of either House. This provis-
ion'was designed to preserve the purity of the
Legislative body, to exclude Executive influence,
as'a barrier dividing ‘the two great branches of
-Government;.and its end is completely answered
.when restrained to offices filled by the President.
. I have submitted, in the course of my argument,

“that the sound principle of construction to be’

adopted in relation to the construction of an in-
strument, having in view the vast object of set-
tling the powers of the Government, and the rights
of the people, is"to give it such an interpretation
as is best calculated to give effect generally to all
its parts according to its true design. - If I am sup-
_portedin this principle, I shall be able ta show, by
_-strong cases under the Constitution, that its un-
deniable intention must be frustrated if a Senator
‘be not considered an officer of the United States. _
ILfind it provided .in the 7th clause of the .3d"
section.of the 1st article, that conviction on ‘im-
peachment disqualifies the party convicted from
holding any office of honer, trust, or profit, under
the United States. If a seat in the Senate be not
an office, the disqualification does not extend to it.
And yet, can it reasonably be contended that the
policy which incapacitates a citizen, if convicted
on .impeachment, from holding an office the most
‘mean and hurble, does not apply to the case of a
" Senator? The wisdom of the Constitution, sir,
has considered a conviction as an evidence of
-moral unfitness for public trust. Itnever can hap-
-pen but-in. the case of a. great national offence.
"And shall such an offender, degraded from the
~capacity of even being doorkeeper of: this Charm-

ber, yet retain the capacity of being a member of |

a body of the .most dignity, trust, and power, in
the country?- This is a solecism in .politics, an
absurdity in reason, which I trust this honorable
Court will not willingly, by their act, attach to an’
instrument so highly and justly revered as the
Constitution of our Government,

I find, also, a provision in the ‘7th clause of the
9th section of the first article, that “no Persoy
holding any office of profit or trust under the Uni.
ted,States, shall, without the consent of the Con-
gress, accept of any present, emolument, offie or
title of any kind whatever, from any King, Pripe,
or foreign State.” If a Senator holds no office Ot,'
profit or trust under the United States, it is lqyy.
ful for him to accept a present, title, or office, frop
any King or foreign State. Can it be possihle
that a public functionary, of all others, the pecy.
liar object of this jealous restriction, is, in faet
the sole object of exemption from its operation 3

Can it be imagined that a Senator, upon whop, -

the Constitution has heaped the powers and trusts
of Legislator, Judge, and Executive Magistrate, i
the only person who is left exposed to the Serll!lc-
tions of foreign influence? It can never he a4-
mitted that a situation which, from its trist ang'
importance, most invites corruption, is the only
one which the Constitution hasnotguarded against,
If, sir, a Senator be not an officer under this clause,
it might happen "that the Senate of the United
States might become a House of Lords. Tt woulq
be in the power of any King in Europe to change
our free Government, and to convert one branch,
at least, from a republican into an aristocratic
form. You will not suffer an Ensign in yourarmy
to accept the humble title of Chevalier, and yet you
will allow an integral part of the Government to
be composed of Earls and Dukes. And let me

‘pray the honorable Court to remember, at the

same time, that the Constitution has provided

.that a member of either House shall not be allow-

ed to retain his seat and hold any commission,
civil or military, under the United States. The
President has no titles to grant, nor offices of great
emolument to confer; and yet the chaste republi-
canism of the Constitution will not allow a Sen-
ator to feel the influence of his patronage ; and
yet, at the same time, he may lawfully bethe
pensioner, or the titular noble of a foreign Power.
Such a doetrine is not simply absurd, but infinite-
ly dangerous. It is ever wiser to protect men
from temptation, than to trust their résisting it.

. The party impeached is an instance that the con-

fidence and horors of his country could not secure
his fidelity. He'is also a proof that unprincipled

‘men may, insinuate themselves into popular favor,

and be seated in this body, beside men of the best
and purest character in the country. Is it com-
patible with the dignity of this body to say it shall
be liable to such impurity 2" Are you bound to
receive into your bosom a character degraded by
political crimes, or stained with moral turpitude?
And, even if you expel him, must you open your

‘arms to receive him, if returned,a second time 2

‘And can it be affirmed that the Senate of the

United States is the only body exposed by the

Constitution to this shame and degradation! If
you cannot disqualify him, the very delinquent
against ' whom the common voice of the country
calls for justice, and whom e are now prosecut-
ing, may again take a seat in this honorable body,

-and exercise the high trust which already he has

so grossly abused, and of which he has shown

i i S
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so unworthy. . The consequences, I hum-
mit,. must ever silence the construction
eclares a Senator notan officer of the Uni-
es. By considering him as an officer, you
> with "the strict letter, but you commit
nce.upon the true intention of the Con-
5 on the contrary, by considering him not
r, you frustrate different provisions of the
itical importance. S
resident, I.am sensible of some embarrass-
“opening the argument on the part of the
tion, arising from the difficulty of foresee-
points which will be most relied on, or
essed by the counsel for the party im-
. On this subject I havenothing to direct
the. objections which appear on the face
lea. SN S

rtainly furnishes other points than those.
discussed ; deeming them, however, sub-
>, and which, possibly; may be eitheraban-
1 relied on, I shall not trouble the honora-
irt with any observations in respect of

erve, it is stated in the plea, that William
was not an officer of the United States at
e of the act done charged in: the Articles of
hment. This objection isremoved if either
rrounds which we have taken be maintain-
1st, That impedchment is not confined to
but extends'to every citizen ;. 2d, Thata
r is an officer of the United States.

also alleged in the plea, that-the'party im-
] is not now a Senator. It is enough that
a Senator at the time the articles were

2d. If the impeachment were regular and,

inable, when. preferred, I apprebend no.sub-
. event, grounded on the wilful act, or

by the delinquency of the party, can
or obstruct the proceeding. Otherwisethe
)y resighation or the commission of some
which merited and occasionéd his expul-
ight secure his impunity. This is against
the sagest. maxims of the law, which does
yw a man to derive a benefit from his own

further insisted in the plea, that the: act
d not regard the office of the party.. .~ -
not in. the first place admit the truth of this

ion. * For I-conceive that a plain violation
trust-reposed in the party may be discover-

he matter alleged in the articles. I shall-

wever, troublé you, sir, ;by going through
iclés with a view to this point. Thecharges
ore the Court, and every honorable mem-
1 easily satisfy his.own ‘mind as to a ques-
ther of fact than law. But I conceive that
t material whether the objection be, in fact,
- groundless. Because there is nota sylla-
the Constitution which confines impeach-
o official acts, and because it is against the
jictates of common sense, that such restraint
be imposed on'it. Let me suppose that a
of ‘the United States, forgetting his duty
e gravity of his’sitdation, instead of using
thority, in. case-of an insurrection, to quell
urgents, should aid them in their violence:

Surely this would not be a Judicial act; and shail
1 be told, for that reason, that he shall not be lia-
ble to impeachment? How else -Is he to be re-
moved? “He may be called upon to try the very
men whose crimes he was accessary to; and would
he be fit in such case to passsentence? Common -
sense tells us he cught to be removed. - His office
was granted during good behaviour, and the ten-
ure has expired by his ill conduct. Bat Lam ata
loss to know how the fact is-to be ascertained,and
the end accomplished, ‘but by conviction on im-~
peachment. o

But one other point remains, which I.can dis-
cover from the plea. It is alleged that the com-
mon law courts have competent jurisdiction to
‘punish the party for any offence he has commit-
 ted. et
1 will observe, first, thdt this suggestion is not
true ; because there 1s no cour of common law
which " can give judgment of disqualification,
which power exclusively belongs to this honora-
ble body, and is a just punishment for the offences
committed by the party impeached: Inthesecond
place, if the suggestion were true, it would not be
effectual ; because by the 'seventh clause of the
seventh section of the first article of the Constitu-
tion, delinquents shall be liable both to the pun-
ishment upon impeachment, and that inflicted in
the courts of common law. "It is no objection to
say that the courts-Have cognizance of the offence,
because it is expressly provided ‘that the one pun-
ishment shall not -be ‘an exemption from the
other. * oo ¢ wen

Mr. President, I have gone throiigh all the ob-
jections to the jurisdiction of the Court, which I
can discover in the plea: I shall not trouble you
with a recapitulation of the matters which I have
urged against the sufficiency of the plea. -I have
already consumed much time, and -am indebted
for much attention. .I conclude with praying
that the plea be overruled,’and the patty ordered
‘to answer the articles of impeachment. - -

On motién, by Mr: INGERSOLL, in behalf of the
defenidant, for further time to réply, it-was allow-
ed, viz: until to-morrow morning at 11 o’clock, '
to which time the-Court adjourned.

1

, _' January 4. _

The-Managers and Counsel for the defendant
attended. R Tt e o

The Vice PresipENT notified the. counsel they
might proceed ; and Mr.. Dallas, in-behalf of the
ilefendant, spoke in support. of the: plea, as fol-

ows: o - :

Mr. DaLLas premised that he was conscious that
he must fail in any attempt to imitate the elo-
‘quence of the honorable Manager, who ‘yesterday
addressed the Court;buthe trusted that he should,
at least, be as successful as that gentleman in ad-
hering to the rule which had been proposed for
the present disctssion, by abstaining from all de-
clamatory matter. : i )

He thought that the. consideration of thetwo
general propositions would embrace all that was

necessary to be said, either in ‘maintenance of the
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plea to the jurisdiction of the Senate, or in answer
to the-adverse arguments. He should, therefore,
endeavor to establish, . :

1. That only ecivil officers of the United States
are impeachable; and that the offences for which
an impeachment lies, must be committed in the
execution of a public office. . .

2. That a Senator is not a civil -officer, im-
peachable within the meaning of the Constitution ;
and that,in the present instance,.no crime or mis-
-demeanor is charged to have been committed by
William Blount, in the character of a Senator.

1. That only civil officers of the United States
are impeachable ; and that.the offences for which
an impeachment lies, must be committed in the
-execution of a public office. .

* The necessity of - discussing the first branch of
this proposition could hardly hawve been anticipat-
ed ; but as the honorable Manager had contended
. that-the Constitutional grant of a power to insti-

tute and try impeachments extends ex w2 termint,

to every description of offender, and to every de--
gree of offence, a just respect for the high authori-
ty which he represents, as well as for the talents-
which he has displayed, compels. the defendant’s’
counsel to follow him in the wide field of contro-.
versy that he has unexpectedly chosen. A-claim
of jurisdiction so unlimited, embracing every ob-.
ject of the penal code, annihilating-all discrimina-
*tions between ciwil -and military cases, and over--
throwing the boundaries of Federaland State au-.
thority, ought surely to have beén supported by:
an express and unequivocal delegation: but, be-
hold, it ‘rests entirely on an arbitrary imiplication,.

Afrom. the use of a single word; and while the:

stream Is thus-copious, thus inundating, the seurce -
. .is enveloped- (like the sources. of the Nile) in mys-.

tery .and doubt. S e

The Constitution declares, that *the House of
Representatives shall have.the sole power of im-
peachment ;7 and that “the Senate shall havethe
sole power to try all ¥mpeachments:” Hence, it
has been urged, thatas there is no description of
the offenders or the offences in'the Constitution
itself, where the power is vested, every offender
‘and évery offence; impeachable according to the
common law of Englind, must be deemed im-
peachable here ; and, it is alleged, that theicom-

mon law power of impeachment extends to-eyery |

‘crime or misdemeanor, that can be comxitted by
any subject, in, or out of office. But, Mr. Dallas
insisted, that this doctrine is contrary to:the prin-
-ciples of our Federal ¢ompact ; that it is contrary
to the general policy of the law of impeachments;
and that it is contrary to a fair constructionof the
. very terms of the Constitution: By

1. That the doctrine is contrary to .the: princi-
‘ples of our Federal compact, he deduced from the
“design with. which-the Government. of the United
-States was established: For, although it is in
some of its features Federal; in others it is.con~
-solidated in some of its.operations, it affects:the
people as individuals, in others.it applies:to them
in theaggregate :as States ;. yet,.in every view, all
the powers and attributes of the National Govern-_
ment are matter -of express.and positive grant and

‘prudence. Const. Art. 1, Sec. 1. 4rt. 3. C

transfer ;- whatever is not expressly granteq and" .
 transferred, must be deemed to remain

people, or with the respective States; and ag the"
Counstitutioy -

with the

motive for establishing the Hederal
arose from the want of a competent nationa] gy
thority in cases in which it was essential for the
people inhabiting the different States to act 4g :
nation, so far the people gave power to the
Federal Government ; but the delegation of thyt
power is evidently limited by the reason which'
produced it. Thus, in the creation of a natiopg]
Judiciary, we find that in criminal as well as ¢jyi]
cases, no authority is vested in the courts, byt
upon the appropriate subjects of national j’uris-
' T rimes
and misdemeanors, ‘which-haveno connexion with
national objects, are left to be prosecuted and pup-
ished under the laws of the Statein which the

are committed. And yet it is asserted, that for
any crime or misdemeanor which could only be
thus the object of State jurisdiction, which could
not be tried- upon an indictment, in any Federal
Court, a State officer or a private ¢itizen may be’
impeached before’ the Senate of the United States.
The mere investment of a power to impeach and
to-try impeachments, is considered as an instru-
ment destined to-carry the Government beyond
its natural sphere; and to give to the censorship of
the Senate, a scope and efficacy of which the gen-
eral-Judicial authority of the Union does not pay-
take. ’ S

But the honorable Ménager having referred to " B

the English common law, for an exposition of the

import and operation of the power of impeach- - :

ment, Mr. Dallas contended that the United States
as a Federal Government, had no common lawin
relation to erimes and punishments, and cited the
opinion-of a Judge of the United States on the

subject. The crimes punishable under the au-

thority of the United States, can only be such as
the Constitution defines, or acts of Congress shall
‘create, in order to effectuate the general powers of
the Government. How, he asked, did the Gov-

ernment of the United States acquire a common .

law jurisdiction in the case of crimes, and by

‘what standard is the jurisdiction to be regulated ?
When the Colonies of America were first settled, -

each Colony brought with' it as much of the com-
mon law as was applicable to its circumstances
and it chose to adopt ; but no Colony adopted all
the common law of England, and there was great

diversity, owing to local and other circumstances, -

in the objects and extent of the common law
which the different Colonies adopted. = Thecom-
mon law is, therefore, the law of each State so
far as each State has chosen to adopt it ; but the
United States did not bring the eommon law with
them. ' There are no express words of adoption

in the ‘Constitution. and if a common law is t0.

be assumed by implication, is it to be the com-
mon lawof individual States,and of which State?
Or, is it to be the common law of England, and

‘at what period ? Are we to take it from the dark
and barbarous pages of the commen law, with all -

the feudal rigor and appendages; or is it to be
taken as it has been ameliorated by the refine-

[N}
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" modern legislation? Would it not be
refer us to the ancient.common law of
? And if we are referred to it in itsim-
ate, do we- not rather adopt the statutes
common law .of that country? And is
non law to fluctuate for ever here as it
uate there? - :

Ir. Dallas cited a variety of cases to
- extravagant length to which the an-
mmon law 'doctrine of impeachments
extended, and insisted that there was
occasion to go to the volumes of the
law for a glossary on the impeach-
wer, than for an exposition of the
elony;” “ breach of the peace” &e.; &e.,
hich ~were in use, and perfectly. under-
the different States, before the present
ion was-established. The different States,
in the same language, make use of the

1d _punishments, though their theories
same ‘their practice was widely different,
with the practice of England, but with
ice of each other. Mr.
and illustrated, the pernicious and ab-
sequences - that would ensue, either by
the penal common. law of Kngland; or
Jlaws of the respective States, as the rule
ederal ‘Government. “In the former event,
very State in ‘the Union had rejected or
the common law of crimes and punish-
1 its rigor will.be revived and enforced ;
1e latter event, the principle of uniformi-
iously sought after by the framers of the
tion, and so essential to the administra+
stice; would be effectually destroyed.
e objéct of the Constitution to establish
al Government, independent in its opera-

I with powers adequate to self-preserva-"

1t, Mr. Dallas observed, that the doctrine
e Managers contended for was at war
t object, and rendered the Government

t upon the laws and usage of a foreign

'Nor was there the slightest necessity
interposition, of the- doctrine, since 'the
tion itself provides a- means for carrying
achment power, as well as every other
ito effect; and if the cases and objects
r impeachment are ‘not sufficiently de-
thie Constitution,  Congress may pass. a
fine and ascertain them. s

onorable Manager has asserted, that the

nt of the impeachment power is absolute. |
yuse of Representatives shall have the sole’

" impeachment ;° “the Senate shall have
power fto try all impeachinents.’? - And,
nds, that thé language of the* fourth sec-
e second article, so far as it speaks of the
nt, Vice President, and all civil officers of
ed States;” is merely a recital, not to de-
he objects 6t Impeachment, but to point
ss of persons ‘who, imperatively, “shall
ed from, office .on impeachment for,;.and

n of, treasom bribery, or “other- high]

1d misdemeanors.” But if this argument

‘is just, it will equally apply in the case of the Ex-

ecutive and Judicial Departments ; for, the phra-
seology of the articles, with respect to the invest-
ment of their powers, is precisely the same; and
the same common law code, to which we are re-
ferred for an exposition of the impeachment power,
would also supply a political, and technical, expo-
sition of the HExecutive and Judicial authority.
Thus; in article the 2d, it is generally declared,
that “the Executive power shall be vested in a
President of the United Statés of America;” and
the subsequent ‘provisions may, with equal pro-
priety, be denominated mere recital; designating
a form of election, an oath of office, and some: of
the Executive attributes. ~ Again: in article 34, it
is generally declared, that *the Judicial power of -
the United States shall be vested in one Supreme
Court, and in such. inferior courts asthe Congress

s gu ’ t may, from time to time, ordain. and establish ;?
ns to express a similar idea ; but, in in-{
numerable, particularly en the subject'of |

but, surely, it was never thought that the power
of the Federal Courts extended beyond the enu-

. merated cases, though those cases are as much
'matter of recital as the cises preseribed for the
exercise of the impeachment power. :
allas then rep- |

N

2. But the doctrine is not only inconsistent Wi'th‘

-the principles of the Federal compact, it is, also,
‘inconsistent with the general policy of the law of
iimpeachments: The system of eriminal juris-
.pridence is co-extensive with-all the ordinary ob-
‘jects of prosecttion -and punishment; but the

Jjealousy that power might be used to protect offi~
cial delinquents, gave rise to impeachments even
in England: In the 2d-vol. of Woodeson’s Léc~
tures, page 596, the fact is asserted. - “Itis certain

(says thatauthor) that magistrates and officers en~
.trusted with the administration of public affairs;.

may abuse their delegated powers to the extensive:
detriment - of the community, and, at-the same

‘time, in a manuer not properly cognizable before-

the ordinary tribunals. The influence of such de~

linquents, and the nature of such offences, may

not unsuitably engage: the authority of the high=

‘est court, and the wisdoin of the sagest assembly..

The Commons, thefefore, as the grand inguest of”
the nation, became suitors for penal justice j, and:
they -cannot, consistently -either with their own
dignity, or with safety to-the accused, sue else=
where but to those rw]};c) share with then in: the
Legislature. Oun this policy is founded the origin
of mmpeachments, which"began soon after the
Constitution assumed its ptesent form.”  The
-author, in a subsequent page,(p. 601;) states,
“that all the King’s subjects are impeachable in
Parliament’; but with-this distinction, that a Peer-
may be so accused before his- peers of -any crime;
a Commoner (though, perhaps, it was formerly
otherwise) can now he charged with misdemean-
ors ‘only, ot with-any capital offence.”” This po~
sition, however, must be understood in coinei-

[ dence with the general policy previously stated ;:

and then all subjects are impeachable, because all
subjects may be magistrates: and public officers..
The instances specified in Woodeson are all of an.
official hature'; and no other deseription of im-=-
peachment by the Commons ean be traced in the:

English books. : L
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Mr. D. proceeded to argue, that the policy of
the law of impeachments being thus ascertained
in England, any departure from it in the practice
of that country ought not to be made a precedent
in America. Wherever the appointment to-office
is independent of the people, the policy is the
same, whatever may be the form of the Govern-
ment ; but the reason of the law shows. and lim-
its its extent. It is not within the reason of the
law of impeachments that any man, who is not a
public officer, should be so prosecuted; nor any
public officer for an offence which has no relation
to his public trust. ,

3. The doctrine, in fine, is inconsistent with a
fair construction of the terms of the Constitution.
The operative words are express: “The Presi-
dent, Vice President, and all civil officers of the
United States, shall be removed from office on
impeachment for, and conviction of, treason, brib-
ery,.or other h_igil crimes and misdemeanors.”’—
Art. 2, sec.4. The previous clauses are only de-
scriptive of the power and distributive of its exer-
-cise;.declaring that the sole power to institute,
and the sole power to-try, impeachments, shall
belong to the branches of the Legislature re-
spectively. They contain no description of the
persons liable to impeachment, nor of the offences
for which the impeachment may be brought. To
suppose that they-include a  jurisdiction over all
persons, for all offences, is to-annihilate the trial
by jury where a punishment more severe than
death, to an honorable mind, may be inflicted ; it
is to overthrow all the barriers of criminal juris-
prudence; for every petty rogue may be tried by
impeachmentbefore this High' Court for every of-

fence within the indefinite classification of a mis--
‘ 1n1te a1

demeanor. ‘

The reason of the thing, as well as-the expres-
sion, shows, however, that the offender must be a.
civil officer, to vest. the jurisdiction of impeach-
ment. - For every other offender a competent pun-
ishment is provided.in the ordinary tribunals ;-but,
in the case of a public officer,nc sentence strictly
judieial, in any common law court, can affect the
tenure of his office. ' In the business of offices, to
appoint, to re-appoint, or -to abstdin from re-ap-
pointing, are attributes and exercises of Executive
authority ; the ordinary judicial authority cannot
exercise them, nor restrain or regulate their exer-
cise by, the proper magistrate. Hence-arose the
necessity of the judgment in.case of a conviction
on impeachment; which, by declaring that the
delinquent officer shall be. removed,. and that he
shall never be re-appointed, affixes;. in. -efféct, a
check, or limitation, to the general-power of the
Executive. - . o ‘

But, if civil officers are-not exclusively.contem-
plated, why limit the judgment on impeachment
siroply to a removal and disqualification 2 * The
common law maxim says, that no man shall be
twice. tried for the same offence; and if the Sen-
ate may, on any charge against any offender, try

the whole merits of the accusation and defence,.

why restrain them from pronouncing the whole
judgment? Why multiply trials, and parcel out
jurisdictions, when one trial, one jurisdiction,

.

wouldaccomplish every purpose of justice? The,
is an appearance of absurdity in the doctrine tha:
cannot be overlooked. A private citizen w}
holds an office, may be impeached, on the s’pew?
lation that, at some period of his life, it is possihle
he should be appointed a public officer. . 'Ang, if
any sentence is pronounced, it must, in his cage
be a perpetual disqualification; whereas, in the
case of 2 man actually in office, the sentence may
only extend to a present removal.

Again: if the bare designation of the party
who should impeach, and of the party who shoulg
try impeachments, creates a jurisdiction over i}

persons for all offences, why should the subse- "

quent clause specially name the President, Viee
President, and. all civil officers of the Uniteq
States? They would, certainly, be included iy
the general authority ; and it can be no answer to
say, that it was with a view, imperatively, to.
command their yemoval on’ conviction, because
‘the restricted judgment of the Senate points em-.
phatically at their case—a sremoval from office

and a perpetual disqualification. Would not those-

officers be removed or @isquali.ﬁed for any offence
for which a private citizen might be disqualified
on impeachment, though it is not one of the enu-

merated offences? Itis here, likewise, to be re-- '

marked, that the persons subject to removal, are
to be  civil officers of the United States,” exelud-
ing all idea.of affecting the station of State offi-

cers; and, yet State.officers, as well as priyate’

citizens, are liable to impeachment before this
Senate, according to the present claim of juris-
diction. . .

And here Mr. D. again asked, if the general in-
vestment of the power, of impeachthent created
50 unqualified a jurisdiction, by what law are we
to be guided, in instituting, conducting, and con-
cluding the process? There is no act of Congress
adopting or prescribing a rule; and if it is’a mat-
ter referred, by implication, to the English code,
whence will the Senate derive a discretionary
. power to adopt the'modern and reject the ancient
law; to select the, doctrine as it relates to Peers,
or the doctrine as it relates to Commoners? No;
the words do not permit. this latitude of jurisdic-
tion ;—the reason of the case does not require it.
On the contrary, the Constitution presents a com-
plete and.consistent system :—it declares who shall
impeach, who shall try, who may be impeached,
for what offences, and how the delinquents shall
be punished. Finding all these arrangements i
the Constitution, finding everything that was ne-
cessary to.suit ther medns to the design, to 1ntro-
duce a practice in_conformity with the policy of
impeachments, it. would be unjust and unreasot-
able to suppose the framers of that glorious 1n-
strument: meant more than they have expressed,
or left in doubt and ambiguity so important a part
of their work. The power, as- it relates to the
civil officers of the United States, is expressly,

given; it is not expressly given as relates to any..

other description of citizens ; and, therefore, it1s

‘enough to observe, that it cannot be assumed Or-
implied. Here Mr. D. added, that if the power.

was assumed under the general terms of the in-
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ment, it would equally embrace the case of
tary and ecivil officers; and the imperative
se, as it has been called, only demands the re-
al of civil officers on a conviction ; whereas
policy, if it operates in the way contended for,
1d apply as much to military as to ecivil offi-

roceeding 10 the second branch of the first
sral proposition- (that the offence for which
mpeachment lies, must be committed in the
ution of an official trust,) Mr. Dallas observed,
the argument had necessarily been, in a great
sure, anticipated. The.ordinary penal law
courts of justice can punish every offence,
ther it is committed by public officers, or
, private citizen; but as official offences can
' ‘be committed by public officers and as it
dd be a dangerous encroachment on the Ex-
ive power, to authorize the Judges to pro-
nce a removal from office, a provision has
y wisely superadded, which is at once calcula-

to preserve the independence of .the Depart-.

1ts- of Government, and to secure the people
1 an abuse of the Hxecutive authority. Itis
lent, however, from the deseription of persons
offences impeachable, and the qualified nature
he punishment to be inflicted on a conviction,
official offences and offenders were alone con-
plated. This opinion is fortified by the ex-
s provisions of. the Constitutions of the indi-
1al States.’ [Here Mr, Dallas read extracts
n the Constitutions of New Hampshire, Mas-
wusetts, New York, Pennsylvania, North Car-
a, South Carolina, Georgia, Vermont; Ken-
cy, and Tennessee, all ‘of which restricted the
rer of impeachment .to the case of offences
imitted in office.] And he remarked, that this
\g. the-sense of the States individually, it may
ly be presumed to be their sense collectively.
solitics, as well as in mathematics, all the parts
equal to the whole ; and when we find all the
(s pursuing this policy, we must, in order to be
sistent, ascribe the same: policy to the whole,
on acting on the same subject. But, it may
idded, that even the House of Representatives
ns to have entertained the opinion, that an im-

chable offence must be an offence committed:

an officer, in the execution of his office; since
 stated, as the ‘gist of the charge in the arti-
, of impeachment, that the defendant was a
ator, (which the prosecutors contend is. an
¢,)’ and that the misdemeanors imputed to
, were comritted contrary to the duties-of his
ion. A o o

. That a Senatoris not a'civil officer, impeach-
> within the. meaning of the Constitution ; and
t, in the present instance, no crime or misde-
anor is charged to have been committed by
lliam Blount, in: the character of a Senator.

n entering upon the discussioni of this general
position, Mr. Dallas theught it necessary to
ice a verbal criticism, to which the honorable
nager, in a state of evident embarrassment,
| condeseended to resort, in maintepanee of the
m of jurisdiction. . Irhad been seriously urged,

t there was a distinction between officers of;’

and officers under, the United States; the former
esignating the officers forming the Departments

of the Goverpments, Executive and Legislative; .

the latter designating the officers appointed by the
Executive Department. But a moment’s consid-

eration will incontestibly show that the expres-

sions “ officers of;” and “officers wnder,” the:Uni-
ted States, are indiscriminately used 'in the Con-
stitution. - Thus, in the-very section on which:
the controversy turns, it is said, that “the Presi-
dent, Vice President, and all civil officers of the
United States, shall be removed on conviction,”
&c. Willit be admitted, that the Executive and
Legislative Departments are alone liable to be re-
moved, under this provision, and. that it does not
extend to officers under the United States, ap-
pointed by the President? DBut the very judg-
ment to be pronounced excludes such a construe-
tion; for, “judgment in cases -of impeachment
shall not ‘extend  further than to removal from

office, and disqualification to hold and enjoy any

office of honor, trust or profit under the United
States.” ¢ ' o
Again: The Constitution declares, that “no
person holding any office of profit; or trust, un-
der the United States, shall, without. the. con-
sent of Congress, accept of any: present,” &c.

. May the President, Vice President, and members
‘of either branch of the Legislature, being, as it is

said, officers of thie Unjted States, accept a present,
or'a title, without the consent of Congress?
Again: The Constitation declares, that “the
President shall appojnt all other officers of the
United States:” does this give him no power to
appoint officers under the United States? If it
does not, whence does- he derive  that power
which he daily exercises? By the.Bth article o
the Constitution it is provided, that “ the Senators
and Representatives before. mentioned, and the
members of. the several State Legislatures, and all

Executive and Judicial officers, both of the Uni~

ted States, and of the several States, shall be
bound by oath or affirmation to support this Con-

stitution’; but no religious test shall ever be. re-. '
.gnired as' a qualification to .any.office, or public

trust, under the United States:” Now, is 1t rea-
sonable to interpret this article, so as to require
the political fest only from officers’of the United
States, that is from the President and members of
the Legislature, and not from officers under the
United States, thatis from persons appointed by
the Executive? Or'so as to exempt officérs under

' the United States, that is, officers appointed by the
| Executive, from. the religious test, while such a

test may be exaeted from the President and mem-
bers of the Legislature, under the description of
officers of the United States ? This cursory analy-

sis is a sufficient refutation’ of the distinetion,

which has been attempted on a mere quibble, or
play of words . i

Mr. Dallas then, proceeded. t0 observe, that
there were o words in the Constitution, that. €x-

tended the impeachment power to-the case of a -

Senator. ‘The fourth section of the second arti-
cle contains the only Constitutional deseription of
persons liable to impeachment ;'and it does not
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expressly nae a'member of either branch of the
*Legislature. To involve a legislator, therefore, in

the operativn of the power, it must bé by impli-|

cation, either including his case in the general
terms of the investment, or in the description of
civil officers. But why, he jnquired, insert the
President and Vice Presidegntj}nd‘ omit the Sena-~
‘tor, if the Senator was equelly intended to be
affected by the provision? Under the general de-
signation of “ecivil officers,” it would surely have
been much more natural-to include. the President
and Vice President, than the members of the Le-
gislature. If the President and Vice President
are named as a departinent of the Government, so

ought the Senators and Representatives. It is a-

rule of law, that by naming an inferior officer, a
superior cannot be affected. The ‘Legislative de-
partment is, in all free.Governments, -considered
as the sovereign ; and those wh¢ compose it can-
-notbe properly classed with civil officers, the sub-
“ordinate functionaries of the State. Therels an-
other rule of law, expressio unius exclusio -alteri-
-us; and therefore, by naming the Executive, the
‘Legislative department, not being named, is' ex-
clided. - But Mr. Dallas urged, at considerable
length, the great inconvenience which would atise
from an opposite construction, by destroying the
independence of the two branches of the Legisla-
ture, by enabling the House of Representatives to
drive a Senator from his seat; by arming a major-
. ity with the instruments of personal vengeance
against their political opponents, and by rendering
Senators the judges in théir-own dausé. And he
- contended; that to include the Senators in the,de-
seription of “civil officers,” would generate end-

less absurdity and inconsistency in the Constitu-

tion itself.
"The 2d section of the 2d article provides, that
- ¥ the President shall nominate, and, by and with
theadvice and consent of the Senate, shall ap-
point Ambassadors, other. public Ministers “and
Consuls, Judges of the Supreme Court, :and-all
other officers of the United States, whose appoint-
-ments are not herein otherwise provided for, and
which shall ‘be ‘established -by law.” The Presi-

dent having then power to appoint all the officers

of the United States, including military as well
as civil officers ; the'3d section of the same drticle,
declaring that “he shall ‘commission ‘all‘the offi-
cers -of the United States;” and the 4th section,
providing, for the removal of all civil officers, ex-

cluding” military officers, on impeachment, and’

conviction; it would seem inevitably to resulf,
. that no man is an’officer of the United States,
unless he has been appointed and commissioned
by the: President; and ‘that, therefore, unless he
,is so appointed and commissioned, -he "cannot
be an object of impeachment. Here Mr. Dal-
las requested that. it might. be remembered,
that the provision respecting impeachments was
g-part of the Executive article of the Constitu-
tion; and was immediately connected with the

afrangements for making appointments, and issu-

'ing commissions, under the authority of the Pre-
sident. . L '
Then Mr. Dallas proceeded to inquire, does the

President nominate or commission Senators
Representatives? No: nor does the Constitutioor
in any part of it, term them officers, or ©a]) theli]’
representative station an office. But the |, onor r
ble Manager has said, that the latitude ¢ whicai;
this position extends would render jt necessay
that the President should issue a commissiop {
himself, to the Vice President, and to the Speakeg
of the House of Representatives, since they are
ail expressly denominated officers. The Consti.
tution, however, is not chargeable with this ab-
surdity. The President and Vice President have
their commissions from the Constitution jtself.
and the Speaker of the House of Representativgg
is emphatically an officer of the House, not of the
United States, But the objection affords ap gy,

portunity to illustrate the meaning of the Consf;. *

tution, It is provided- that the President sha]l
comunission all officers, and that all civil offigerg

shall be removed on impeachment and conyie-

tion; but the President does not commission him-
self and the Vice President, and, therefore, as it
was intended to affe¢t - them by the impeachment
power, it became necessary expressly to name
them. The President does not commission Sena-
tors and Representatives; but it was not intended’
to affect them by the impeachment, and, there-
fore, they are not named.

Mr, Dallas continued to analyze various parts
‘of the Constitution, and argted from the opera-
tion of them that a legislator never was considered
as an officer-of tlie United States, in the ordinary
or Constitutional acceptation of the term. The
6th section of the 1st article contains the follow-
ing passage: “No Senator or Representative

shall,  during the time for which he was elected, *

be appointed to any ¢ivil gffice under the authority
of.the United States, which shall have been created,
or the emoluments whereof shall have been in-
¢creased during such time; and no person holding

| any office under the United States shall be a mem-.
‘ber of either House during his continuance in

office.” " Nothing could more strongly mark the
discrimination between a legislator and.an officer

than the language which is here used. Itis de-

clared that'no member Holding any office shall'be
a maember of either House while he continuesin
office. Ifa member was deemed an officer, the
phraseology would, doubtless, have been, “no

member holding any other office.” Again: let it -

be supposed that, previously to the amendment of

the Constitution, (Which merely provides that no

law varying the compensation for the services of
Senators and’ Representatives shall take effect,
until an election of Representatives has inter-
vened, ) the pay of Senator had been increased by
an act of Congress, could not a Representative,
who had ‘assisted in passing the act, be chosen a
Senator-before the expiration of the two years
for which he was originally elected? Again: let
it be supposed-that a new State was erected and

admitted into the Union ;—if a Senator is an offi- -

cer, the office of Senator for the new State would
be created during the time for which Congress,
who created it, was elected ; and yet might nota
member of that Congress be chosen a Senator for

N P
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ew State, before the expiration of the time:
which he was elected a Representative ?
0, for instance, Kentucky was separated
Virginia, and erected into a State, was not
presentative elected for .Virginia, residing
in the boundaries of Kentucky, eligible im-
ately as a Senator of Kentucky, though he
ned his representative seat before the term of
ection had elapsed ? )

e first section of the 2d article, likewise,
edly distinguishes between 4 legislator and a
c officer, declaring, “that no Senator or Re-
ntative, or person holding an office of trust
ofit under the United States,shall be appointed
lector.” If Senators or Representatives were
dered as persons holding offices of profit or
under the United ‘States, 1t was superfluous
ecify them at all; or, if named, it would have
correct to say, “no .Senator.or Representa-
or persoi holding any other office of trust or-
,? &e. But it is important also to remark,

here, where the Constitution intends to work |

qualification;.as.to Senators and Representa-
 they .are-expressly named ; and no'sound
n can be, offered why they should noét have
equally named,.if the Constitution had in-
d to subject them to-impeachment. *

t the 8th section of the Ist article contains a
fication, which.is  calculated to'demonstrate
ery candid understanding that the framers of
‘onstitution uniformly distinguished between
ators and officers. . It is there provided that
ress shall” have power “to make all laws
h.shall be necessary.and proper for carrying
xecution the foregoing powers, and all other,
rs vested, by this Constitution: Ist, in-the
mment ‘of the Utited States; 2d, or in any
rtment thereof ; 3d, or'in any officer thereof.”
furnishes a ey to the meaning of the Con-
ion. The Government of the United States
aces all the Departments; and the Legisla-
s a. Department. - It is.true that the Hxecu-
ind-the Judicial powers likewise constitute
rtments of the Government; but they arein.
nature and operations characteristically dis-
ishable. frodi the - Legislative Department.

Legislature always conveys to the mind the |’

of numbers; the Judiciary.and Executive.al-
convey to the mind the idea of individuals;
ormer acts by majorities; the latter- act by
ns. Hence we find the Legistature is chosen,
ixecutive and Judiciary are appointed; the
s called a trust, the others are called offices.
mmon parlance, as well as in technical pre-.
, the Legislature is dénominated a body, of
h-each Representative is a tmember.. The
bers: of the Legislature have.no responsibili-
t to their constituents; and what they doas
ators can_nowhere else be questioned. But
utive and Judicial Magistrates are responsi-
or all their acts, in the ordinary course of
nal prosecution, as well as in the extraordi-
course of impeachment, - S

is distinction Js. not a  wovelty; it has been
n in, the Articles of Confedemtionz it exists
> present Federal Constitution, it is recog-

5th Con.—72

nised in many of the Constitutions of the indivi-
dual States, and. even the recent acts of Congtess*
sanction and enforce it. Mr. Dallas, having read
the extracts to support his assertion, animadverted
particularly on the oath of office prescribed in the
Constitution (Art.- 2, see. 1) to the President,
though none was' prescribed to Senators or Re-
presentatives; and on the act of Congress to cer~
tain oaths which exacted from Senators and Re-
presentatives more thar an oath. to support the
Couostitution ; but to the Executive, Judicial, and
all the subordinate officers of the United States,
prescribed an additional oath of office. .

But, Mr. D. contended, that, independent of
all precedent and authority, the distinction was
founded upon the very nature of a free Govern-
ment. -The Legislature is, in theory, the people:
they do not themselves assemble, but they depute
a few to act for them ; and the laws which are
thus made are the egpressions of the will of the.
people. .Over their Representatives, the people
have a complete control, and if one set transgress
they can appoint another set, who can rescind and
annul all previous bad laws. But the power of
the peopleis only to make the laws; they have
nothing 10 do with executing them; they have
nothing to do with expounding them; and hence

arises the diversity in' the modes . of remedying

any grievance which they-may suffer from’ the
conduct of their 'Represenl;ativves oragents. If a
legislator acts wrong, he may be expélled. before
the term for which he was chosen has expired ; he
may be rejected at the next periodical election’;
and the laws which he has sanctioned may be
repealed by a new representation. Butif an Kxe-
cutive, or'a Judicial magistrate, acts wrong, the
people have no immediate power to cotrect; pro-
secution and impeachment are the only remedies
for the evil. Then, it is manifest, that, by the
power of impeachment, the people did not mean
to guard against themselves, but against their
agents ; they did not'mean to exclude themselves
from the right of reappointing, or pardoning ; but
1o restrain the Executive: Magistrate from dding -
either with respect to officers, whose offices were
held independent of popular-cheice. -~ . -~
The,subject .is made more plain by two consi-
derations—I1st, ‘that although either House may
expel a-member, they cannot (on the printiples of
the Constitution, without any express prohibition)

|expel him twice for the same cause : 2d, that the

President is not empowered to: pardon in cases of
impeachment. Inthe case of expulsion, the mem-
ber is sent to the people,. but if they choose to
return him again; he has a perfeet title to his seat.
In the case of an impeachment, the delinquent

.officer is dismissed. ‘On’the general power. of the

Execntive, he might be reappointed ; bat to guard
against the abuse of that power, the Constitution
superadds a sentence of perpetual disqualification..

1t has been'said by the honorable Manager, that
every person who executes an authority is, in fact,
an officer ; but this definition is certainly too vagie
and extensive. ‘Here Mr. D. exemplified the gene-
ral principle of his argument, by the analogies to
a corporation, which has a power of making by-
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laws, appointing its own officers (being members
of the corporation) and acting by proxy. The:
proxies appointed by the members (one proxy,
perhaps, for many members) he compared to Sen-
ators and Representatives ; but, surely, the proxies
were never called the officers of the corporation.
‘When the president and directors of the corpora-
tion are chosen from its members, they are called
the officers of the institution ; so, when the Speaker
of .the House of Representatives is chosen, he is
called the officer of the House, but the rest of the
Representatives remainits members : thelanguage
of .the Constitution, indeed, is pointed on this sub-
jeet: “The House of Representatives shall choose
their Speaker, and other officers.” « The Congress
may by law provide for the case of removal,
death, resignation, or inability, both of the Presi-
dent and Viee President, declaring what officer
-shall then act as President.” Now, the latter ex-
pressien, what officer, without saying “of, or un-

der, the United States,” seems to be employed to]
-admit the very case of the Speaker of the House {

of Representatives, who is an officer (an officer

“more confidential than.any appointed by the Hxe-

cutive) but yet he cannot be called an officer of
the United States. The act of Congress, which
was passed to effectuate this Constitutional provi-
sion, preserves the same guarded and appropriate
language. _‘The title' is, “ An act, &e., declaring
" the officer who shall act as President; &e.,”” and
the 9th se¢tion provides, “ that in case of removal,
death, resignation, or-inability both of the Presi-.
-dent and Vice President of the United States, the
President of the Senagte pro tempore, and .in case
there shall: be no President of the Senate, then
the Speaker of the House of Representatives, for
the time being, shall act as President, &c.” The
President of the Senate pro fempore, and. the
Speaker of the House of Representatives, are
merely the officers. of their respective Houses ; and
it is only by being. chosen to'the Chair, that they
- acquire the denorination of officers, contradistin-
glished from the character of members.
. Mr. D. repeated, that from a just consideration
of ‘the principles.of our Government, it was thus
manifest, that the.moment .there was a departure:
from the immediate choice of the people, the law
of impeachment became necessary to secure them
from the favoritism, or perverseness of the Execu-
.tive Magistrate. Jfmpeachment, he observed, is,
with respect to Executive and Judicial officers,
.what expulsion is with respect to the members of
the Legislature. As expulsion enables the people
.to .decide. whether they will restore -the evicted
‘member to their service, a conviction on impeach-
.ment enables the Representatives of the people
to decide whether the delinquent shall be partiaily
-or totally excluded from ‘the honors and emolu-
ments of public office. But the very cireumstance
of. declaring that a pardon shall not avail in cases
-of impeachment, though.a re-election shall ayail
in cases of expulsion, demonstrates (as was before
intimated) that the people did nof mean to-guard
against.the exercise of their own sovefeignty, but
against an abuse of the power delegated to their
_agents;  Nor is there any legal force in the object-

by returning an offending member to his consti-

ion, that a Senator-or Representative, convieteq
upon impeachment, should berendered ineligible .
for the people are the best judges to whom they
ought to confide their interests; and it is no up-
common thing in the law, that persons disqualifieg
to act for. themselves.may be qualified to act for
others. A minor and a married woman may he

attainted may be an attorney. And it appears
from the case of Wilkes, and many other cageg
that conviction of a misdemeanor, is no bar to gp
election as a member of the British Parliamen
. Here Mr. D. entered into a general. recapitula-
tion of the points of his’ argument, urging that
the reason on which the 1aw of impeachments
was founded, did not apply to the case of a legis.
lator; that impeachments were intended as

appointing to office ; that the power of expulsion,

tuents, was sufficient to enable each House of Con-
gress to preserve itself from pollution ; and that
the general penal law, applying as much to Sena-

citizens, was competent to every purpose of pun-
ishment, as well- as to warn the people against
unworthy candidates for their favor. But, besides
these considerations, there are precautions taken
in relation to the popular choice, which are not
taken in the ordinary appointments to office. 'The
candidates must haveattained a certain age; they
must be qualified by citizenship and long resi-
dence; and they are exposed to the ordeal of fre-
quent elections.. Under these circumstances, the
great security, after all, is, that the people will
only trust those citizens with Legislative power
who will employ it with wisdom and fidelity. .
There is; however, one topic connected with
the present discussion, to which the honorable
Manager (perhaps from motives of delicacy) has
not adverted, though in almost every conversation
abroad, it is treated as of some importance. Mr.
D. said, he meant the distinction between, Repre-
sentatives ard Senators, as objects of impeach-
.meuts, owing to.the participation of the ‘Senate
in the Executive business of making treaties,
and appointing officers ;-and on which distinction
alone, a Senator 'has sometimes been regarded as
a.civil officer.” But the objection is susceptible of
a.full and satisfactory answer. The Coustitition
declares, where the Legislative, and where the
Executive power shall be deposited, and to each
depositary. it allots certain attributes; but it -no
where calls, or considers, the Senate as an Exect-
tive: body. ~The omnipotence of the p.eopl.!? n
choosing their form of Government, and in modi-
fying its powers, will not be denied. They might
have established a, despotism instead of a Repub-
lic when they ratified the existing Constitut1on;
and they had a right to regulate and limit, as they
pleased, the jurisdiction of the great departments
of the State. They have, in fact, exercised this
absolute authority In a variety of ipstances.

tharity, as a Legislative power, in the cases 0

an executor or executrix. A person ontlawed o

check on the. Executive power, in the business of -

tors and Representatives as to any othér. class of -

they have enlarged the sphere of Senatorial at="

treaties and offices, they have abridged it in the
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money bills. If they have abridged the
ntial authority, as an Executive power, in
es of treaties and offices, they have enlarged
he case of the qualified negative on laws;
deed, the President might as well, for that
be called a-member.of the Legislature, as
tor may, for the. preceding reason, be called
officer.

what is the nature of this Senatorial parti-
1 in the business of the Executive? It is
y more than-a privilege to approve, or to
ove; to ‘expres a Legislative sentiment,
n HExecutive proposition. The right to
te, to commission, and to remove public
. Temains, - exclusively, in ‘the President.
not the people, however, have given to the
ture, or to either of its branches, an entire
over offices, without changing or destroy-
3 Le':‘igislative character? In Pennsylvania,
te Treasurer -is always appointed by the
1 Assembly; and that-body may appoint
other officers in the department of aceounts.
as the case, likewise; when' the Legislature
nsylvania consisted of only one House;

. it never was thoughit-that the Represent- |.

for this reason, became Executive magis-
r civil officers.. If the people might invest
epresentatives with the whole power; may
t invest them with a part? Butif this
ation, in what is termed Executive busi-
hanges the character of a legislator into
racter of :a civil officer, how will the rule
, when we find Congress is empowered to
var, to grant letters of marque and reprisal,
late weights.and measures, to coin money,
e courts, &c., all attributes of Executive
ty, according to most political theories, and

ally so, aceording to ‘the Government of

untry from which our ideas of politics and
1dence are derived ? Surely, then, the dis-
n of power 15 10 eriterion on the occasion?
e participation of the Senate, in the busi-
[ appointments, may as well be called a

tive'as an Executive authority : itis a part,

jurisdictionr alloted to-the Senate as.a Le-
e body. The general reasoning is equally
ble to-the Senatorial participation in mak-
ties. And this additional - remark occurs,
treaties are, under.our Constitution, a con-
part of the supreine law of the land; they
seem more properly to be classed with Le-
e than with Executive acts, .Why, like-
may fairly be asked, should not a Senator
idered as a civil officer, on.account of the
ation with the Judiciary, in matters of im-
ent, as well as on account of the participa-
th the Executive, in matters of office and

- And, in that point of view,'the House of

entatives, acting in the character of the
Inquest of the nation, may also be denom-
civil officers. But the truth is, and it can-
00 often repeated, that the people have a
0 deposite any power, in any form, in any
tert; and an arbitrary definition of the
vill not alter the character of the ‘depart-
, R .

' Mr.:P/resideht, and’ Gentlemen -~

" Mr. Dallas hefe observed, that he-had so great-
ly trespassed on the time and attention of the Sen-
ate, and was 50 much exhausted with the debate,
that he should leave it to his colleague to dilate
upon the remaining points involved in the discus-
sion. It would be permitted to him, however,
cursorily to remark, that the articles of impeach-
ment do not charge William Blount with ‘any
crime or misdemeanor comritted in the execu-
tion of his office, with "any act which might nét
have been committed by any other citizen, as well
as-a Senator; that there.was room for argumaent,
whether an officer could be impeached after he
was out of office; not by a voluntary resignation
to evade prosecution, but by an adversary expul-
sion ; and that the honorable' Manager had mis-
uaderstood the'object of thie plea, when hé supposed
it asserted a right to a trial by jury, in cases-prop-
erly impeachable ; since the clause to which he
referred was- merely inserted to shew that, unless
this was a casé in which an impeachmert would
lie, the party was entitled to a trial by jury, in the
ordinary courts having cognizance of the matters
charged. - - : S
Upon the whole, Mr. Dallas expressed his hope,
that for the sake of the principle, as well as in fa-
vor of his client, the plea to the jurisdiction of the
Senate wounld be sustained, and the impeachment
dismissed ; but, whatever should be the result, he
was confident it woald - be produced by delibera-
tion, wisdom, justice, and impartiality. :
The Court adjourned. until to-morrow-morning -
at eleven o’clock. - ) oo

v

B

" JANUARY 5. -

The Court being formed, and the Managers
and counsel having attended, Mr. INGERSOLL spoke
as follows: a ' .

It

‘of this Honorable Senate: .- -
A cause involving the construction of an im-
portant part of the Constitution of the United
Dtates, the dignity and independence of 'the Sen-
ate, and the rights of the House of Représenta-
tives, offers for consideration. o :
Motives of such high import secure to me the
attention of this honorable body, while I attempt
the discussion of® a question, novel, curious, and
interesting to every citizen of the Union. ‘
I shall class my observations under-these three

particulars, to wit: The nature, the extent, and

the objects of the power of impeachment; as de-

' signated by the Constitution of the United States.

The honorable Chairman of the Managers has
told us that the Constjtution has adopted the word
impeachment, as well as many other technital
terms, and has sent us to the common law for its
exposition ; that, by following the guide to which
be refers us, we shall find that this power is uni-
versal and without exception, pervades every part.
indefinite as to offenders and gffences, restricted
only-in the punishment to be inflicted> '

This suggestion gives to the causé an import-
ance, the weight of which oppresses me.: I dow
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feel a zeal beyond the line of the mere advocate,
This is the first and last opportunity to pause and
consider before the irretrievable stepis taken. The
interest of my client is lost in the consideration,
how the event of this hearing may affect the
publie. : ' o
Sir, when I turn, as directed, to the books of
the law, to know the nature of the proceeding by
impeachment, what do I find of it there 2 Lattle
%ood -and much ill; and while the energy of the
ngfi’sh language, copious as it is, is exhausted in
eulogiums on trials by jury in “criminal cases, I
read of none on proceedings by impeachment.
The best English writers content themselves with
stating, coldly, that the most proper and the most
usual Instances of procéeding by impeachment, are
against, the Ministers and other great officers of
State, who, surrounded by the imposing splendor
of royal favor, are too great for the grasp of law,
- administered by courts and juries; and from the’
special nature of the alleged crimes, sometimes a
knowledge is Tequisite not always possessed by-
uries. : '
! Sir, 1 find in those books, that the trial by jury
in criminal cases, is the palladium which has pre-
served the liberties of the British nation during
the shocks of conguest from abroad, the convul-
‘sions of civil wars within, and the more dangerous
period of modern luxury. S
My impression or my sentiments upon-this sub-
ject,'are not entitled as such, to the notice of ‘this
honorable body:; but when I'can cite in their sup-
port such names as Hale, Hume, Blackstone, and
Woodeson ; when I can add the expressions of
the first great charter of American freedom, the
Declaration of Independence, in whieh I find it
assigned as one reason for the dismemberment of
the Empire, that the King had given his assent to
laws, for depriving us in many cases of the benefits
of trial by jury; I trust what I have observed in
this particular will net be stigmatized as declama-
tion. S o
Since the honorable Manager has put me in
this course, I will pursue it a little further. And
I ask, is proceeding by impeachment the' genuine
offspring of that Constitution. whose very end
and aim, in the view of Montesquieu, was civil
liberty ; or is it an excrescence on.the body -poli-
tic, a necessary evil to cure a greater. mischief ;
a balanee to counterpoise the weight of monar-
chy? Ireadin Blackstone’s Commentaries, vol.
i. pp. 244, 249, 250, 251, 252, 257, 258 ; and Black-
stone’s Commentaries, vol. iv. 259 260, that the
King, all perfect asid tmmortal in hisroyal capaci-
ty, can do no wrong ; and hence the necessity of
a check by impeachment upon. his ministers, and
those subjects who .are entrusted with the ad-.
ministration of public affairs, who may infringe
the. rights of the people, and be guilty of such
crimes, as the ordinary magistrate either dares
not or cannot prnish—a part of these reasonms,
surely, cannot, operate in a republican. system. - -
I read in Magna Charta that no man shall be
condemned - but by the lawful judgment of his
peers, or the law of the land.” What was this

‘battle.
‘the great plan of the English Constitution, and

Jaw of the land? "What other mode of proceed-

ing in criminal causes was then in practic

cept trial by jury? Hale, eminentlyp greate’aef&
equally good, expresses it to be'by the commg
law of the land. A learned English historian e:?.

plains the expression, as alluding to those meth-

ods of trial which originated in the presumptuoys

abuse of revelation in the ages of dark superstj--

tion. The trial by ordeal, of fire or water, the
corsned or morsel of execration, and the trial by
I'add informations originally reserved in

attachments for contempts. 'Was the proceeding
by impeachment within the exception? Magna
Charta bears date A. D. 1225 ; the first instance

of impeachment mentioned in the judicial his-

tory of England (as far as I can find) was on the
3d of February, 1388, or at least 1327, in the reign
of Edward III,, more than one hundred years af-
ter Magna Charta ; unless, indeed, it be the pro-
ceedings against the two Despensers in 1321, which
were so irregular that it was made void in Parlia-

‘ment the subsequent year.

Appeals in Parliament had been practised and
their inconvenience became intolerable, and by
the fourteenth chapter of the lst Hen. IV. A. D,
1399, they were abolished ; after which the pro-
ceeding by impeachment became frequent.

Supposing its origin to be as clear as it is doubt-
fal, has not 1ts history been :marked with injust-
ice; and is ita mode of trial as safeand useful as
the trial by jury 2 .

(Tt is sufficient” says the celebrated Montes-
quieu, as quoted by Justice Blackstone; “to render
any Government arbitrary, that the laws on the
subject of treason are indefinite ;” for this reason,
the statute of 25th Edward III. attempted to ren-
der the law on-this subject definite and clear. The
Touse of Commons, in order to destroy an object
of their vengeance, attempted to introduce.a new
species of treason, constructive, and to support
the charge by a new species of evidence, called
accumulative: canany man read without the strong-
est sensibility the defence made on that occasion?
Penalties are imposed previous to the promulga-
tion of the laws, and the defendant is tried by
maxzims, unheard of .until the mowment of the
prosecution. ' Who can recollect without horror
the cruel fnanner in which the defendant was
treated on his trial, as described by Woodeson,
vol. ii. pp. 608, 6097 - Personal animosity and vio-
lence; and the implacability of determined ene-
mies, marked their proceeding, until it ended in &
bill of attainder, which a subsequent Parliament
repealed. erased, and defaced. Let me add, in
the words of the same author, Woodeson, vol. ii.

p. 620, from this, or a more particular survey of

the proceedings on impeachment, we shall find
occasion to observe, that though great is the util-

ity of the public ends, which they are designed

to answer, they have been too often misguided by

personal and faetious animosities and productive
of alarming dissensions between two branches of
the Legislature. The incompetency of a court
and jury sometimes to decide, from the greatness
of the offender and,the nature of the crime 15

urged against me. Idounot believe thatat present

.
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fender is too great for the grasp of law as
istered by our courts’ and juries; but what
appen, in our eventful history; I know not,
erefore I confess it to be proper thata pro-
of this kind:should find.a place in the Con-
on, as.far as respects the Executive and its

5. but further'than this I contend there is.

V. necessity that it should be carried, and
ich extension of this proceeding would be
ely dangerous to the citizens. . Might not

uence; the weight, and the protracted na-
" such proceedings by impeachment, endan-
en. innocence ? - Have we not seen, in our
1ys, an impeachment continue seven years 2
he. defendant possessed no other means of
e than innocence, the prosecution would
becasioned his ruin in one-seventh of the

erever a proceeding in a criminal matter
es from the course of the common law by
whether such proceeding be introduced by

or by a constitution, such statute and such }

ution’ ought to be strictly construed. - If
e thinks I have dwelt too long on this pre-
matter; let him'read the encomium’ on trial
7, by Mr. Justice Blackstone ; let him read
s History of Emgland, vol. 1. p. 98, and
- Com. vol. iii, p. 349, and Black. Com. vol.
349, 414; he will not find. trials by jury
of 'in those qualifying observations which
son applies to. the trial by impeachment.

s far I urge the argument and no farther.
onstitntional power of impeachment is to
ctly construed. - If the question that now
e involved in doubts, thosé doubts ought to

stve in favor of the accused. 'The power,

> extended Only so far as is eéxpressed, or to
rly inferred, by a fair and clear, if . not ne-
7, implication from what is expressed.
knowledge that the trial by jury, like évery
L institution, is liable to abuse; but I con-
1at it is less sb, infinitely -less so, than' trial
peachment. The demon of faction most
ntly -extends his sceptre over numerous
of men. * - Co . P
iceive that it was .this retrospective view
Justory of impeachment. that -was in ‘the
f the Convention who framed the Consti-
of the United States. - Hence, the salutary
ion, as I understand it; not as contended
oppenents, an introduction . upon-the in-
e ground on which.itis placed in England;
a restricted manner, in a narrow channel,
ersede the trial by jury only in 'certain
The malignant stuggestions of envenomed
y have no: access to my breast.- I do not
' imyroper motives anywhere. I ask only
nable eonstruction to ascertain its extent:
shi proper to consider its nature as.exem-
in the juridical history of that country
whose system. of jurisprudence we have
d it. Let us obtain an exposition of our
Charter according to its true and genuine
ig: "It is surely our duty to examine and
rstand, as well as to revere and to defend
nstitution. - Previous to the formation of

the present Constitution of the United States,
this subject had been under consideration in form-~
ing State Constitutions; and in New York, whose
Constitution was made in 1777, and in Massachu-
setts, whose Constitution was made in 1780, the
practice of proceeding by impeachment was, in
these and every instance, where the power.was
allowed, restricted to the Executive and its officers
for malconduct in-office. A strong indication of
the sentiment that was generally entertained upon
the subject; and. such” was the situation of thé
private citizen, that he could not be condemned
on any criminal charge, but by’ the unanimous
consent of a jury of his neighborhood.

I consider myself as having now prepared the
way for a discussion of the second point, the ez:
tent of the power of imipeachment under'the Con-
stitution of the United States; ‘which power and
proceeding I shall endeavor to show is restricted
to the Presidént, Vice President, and civil officers

of the United:States, for malconduct in office: I -~

shall afterwards endéavor to make it appear that
Senators are not the objécts of -this power, not
being ‘comprehended under the designation of
cwvil officers of the United States. ’

Axt. 2, see. 4, is. thus expressed : . “ The Presi-
dent, Vice President, and all civil officers of the
United States, shall be removed from office on im-
peachment for, and’ coxviction of, treason, bribe=
ry, o other high. crimes and misdemeanors.”

To construe an-act.of Parliament, it is necessa-
ry, we are told, to know what. was the common .

| law previous to passing the'statute. For a simi-

lar reason, let it be recollected, that -previous to
the. present Constitution of the United States,
Congress had not any judiciary power ; it was ex-
clusively in the Statés separately—of both kinds—
criminal and ¢ivil. The 12th amendment, now
considered asa part of the original Constitution,
declares ‘that’ the powers not delegated to the
United States by the Constitution, nor prohibited
by it to the States; are reserved to the States, re-
spectively, or to the people”® It-was not in con-
templation that either the Legislative, Executive,
or Judiciary powers of Congress should be:indefi-
‘nite: The first section of the firstarticle declares;
not'that all Legislative powers. shall be vested in:
‘Congress, but “ithat all Liegislative powers herein
granted shall be vested in a Congress,” &c.- The
‘Executive is'to execute the laws made by the lim-~
iited Legislature. * The Judiciary is to extend to
all those causes which arise out of the laws. of the
United States—=to those which concern the exe-
cution of the provisions contained in the Articles
of Union—to those in 'which the United States is
a party—to those which involve the peace of the
Confederdacy—to those which originate on the

-high seas™=and those in which the State tribunals

cannot be supposed to be impartial. = - ‘
That thé Constitution of the United States;
limited in its Legislative and Executive powers.
to certain enumerated objécts, as well agin its Ju-
diciary, where a jury-constitutes a part of its ad-
ministration of justice, should be: left .without:

bounds in this hazardous proceeding by impeach-:
ment only, is grossly improbable, and, I trust; un-.
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founded. Contrary, I am sure, to the spirit, and,
I think, also to the letter of the-Constitution. Let
us trace the operation of this principle. A State
officer is liable to impeachment in the Senate of
the State. Isheliable atthe same time, and for the
same offence, to impeachment in-the Senate of the
Stateand of the United States ? Will an acquittal
in onebe a bar in the other ? In disputes between
the powers and relative jurisdictions of State and
United States, the same reasons may induce an
. acquattal in the former and a condemnation in the
latter.  Would not this oceasion a Babel, a con-
fusion of Constitutions, a monster of jurispru-

dence? In jurisdictions not.emanating from the |

same authority, where a party had not his choice,
the citizen is liable, it is said, to successive trials,
and contradictory determinations for one offence.
The distant inhabitant is amenable, we are' told,
at the bar .of this Court, for every species. of of-
fence, at the distance of a hundred, or a thousand
miles from his vicinage, to whom the prosecttion
itself would be ruin, and here must submit to the
awful discretion of the Senate whether he shall
retain his honor or be doomed to disgrace, record-
ed and transmitted to posterity, upon your ar-
chives, as unworthy the offices. of Government,
and, in part, reduced from the rank of a citizen.

. I have said, sir, to the discretion.of the Senate ;
because it'is perfectly well known that, not only
.in the delineation of the offence by the prosecu-
tors, but also in the construction of it by the Judge,
a Court of Impeachment is not tied down by such
strict rules as, in .common. cases, before' a court
and jury,.give personal-security." -

Improvident citizens! They have taken care
that-they shall not be subjected to a fine of ofie
shilling, nor to imprisonment of their bodies. for
one hour, but, in consequence of a-verdict of the
neighborhood, at the same time that it is suggest-
ed, their honor they have not secured with equal
precaution. The suggestion, I undertake. to'say,
1s unfounded. The mistake is not in the people,
but.in those who impute to them so greatan-in-
adyertency. S S -

I recur, then; fortified by these. general-reflec-
tions, to the words of the 4th section of the 2d
article. My position is, that the clause in ques-
tion was.intended, and operates for the purpose of
designating the.extent of the power of impeach-
ment, both as to the offences and the persons liable
to-be-thus proceeded against. It will be of use
here to recollect, that the .Constitution had pre-
viously provided for the purity of the Legislature,

cle by empowering each House,to punish its mem-
bers for disorderly behaviour, and, with the. con-

currence of two-thirds, to expel a member.  No

clause similar to that which is, intreddeed into
some of the State Constitutions (that a member
expelled and then.returned, is not liable to be ex-
pelledagain for thesameoffence)istobe met with.in
the Constitution of the United States; and, there-
fore, the Sepate has an unlimited power to expel
any member they shall deem unworthy their. so-
ciety. : ) ‘

Here, then, I'flatter. myself, the dispute-admits

ative, also, in the 1st article previous to the
‘in question, what the judgment shall be. For L
trust that 1t will not ‘be said, that, although the:

of a clear solution—is reduced within g
compass; and brought to a point. ' N
Itisa rule of construction, that. every par; of
an instrument be, if possible, made to take effpct
and every word operate in some shape ‘or othey,
There are but two constructions suggested 'as
possible; the one for which-the honorable Mangz-
gers contend, to wit : that the 4th section of the
2d article was intended as an imperative injunctiop
upon the Senate;that when judgment was rendered
against a civil officer of: the United States, i
should be for removal from office ; the other, tl,lat
for which we, as counsel for the defendant, insist
that is, that it was intended to designate the ex.-
tent of the practice of proceeding by impeach-
ment, specifying who are the persons to be pro-
ceeded against, and for what offences. If, then, -
am able to show that the words of the 4th sectjon
of the 2d article will not have any effect or ope-
ration at all, unless they receive the construetion
for which I contend; if I establish these premises;
the inference will necessarily follow, that the
construction for- which the honorable Marnagers
contend is not well founded, and that{the con-
struction for which we contend is the true mean-
ing of the Constitution. in this particular. . To
this fair, short, and decisive test be the appeal. -
In a previous,paragraph, to wit: the 7th clanse
of the 3d section of the 1st article, it is provided
that judgment; m cases of impeachment, shall not
extend further than to removal from office and’
disqualification to hold and enjoy any office ot

Rarrowy

honor, trust, or profit, under the United States;

that is, judgment. must be either—1st."Removal
from office ; or, 2d. Removal and disqualification;

cor, 3d. Disqualification without removal, where
' the person convicted is not an officer. . I have

spoken of a judgment of disqualification, where
the conviction was of a person not in office, be-
cause I am now endeavoring to show the weak-
pess of the reasoning - against me; and, as the
question of-the liability. of all persons, those not i,
office as well as those in office, depends for its an-.

‘| swer upon the construction of this 4th section. of

the 2d article, [am not at present authorized to:
consider this position of my opponent’s, of its com-

-prehending all citizens, as refuted; and Tacknow-.

ledge that the argument is connected with its re- .
spective principle on each side, and thaf unless:

-there is a restriction of the power of proceeding
‘by impeachment by this-4th section of the 2d ar-
ticle, it.is without limit both- as to offenders and:
:offences. : ‘

in.the 2d clause of the 5th section of the 1st arti-|:

What do the honorable Managers mean by say-.-
ing that this section is imperative? Is not every:

;part imperative in'thesame sense that this'section
‘can be said to be imperative? If a person isim-.
‘peached before the Senate, they must try him;.it:
as.not a matter of choice. Duty is imperative:

ithey try, they must acquit or-conviet; if they con-

vict, they must pronounce judgment. It isimper-.
clause.

judgment may not extend further than removal.
from and disqualification for office, the-Senate may:
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titute other punishments by fine or imprison-

t, which in their opinion shall not be greater’

1 removal and disqualification. This would be
ng upon a principle inconsistent with every
. of criminal jurisprudence it would render
people slaves to the magistrate, to the Senate,
there would be no seéurity for the eitizens: In
sentiment I am supported by that safe guide,
Justice Blackstone, in his 4th vol. p. 377. “The
ies, though not always the quantity or degree
anishment is-ascertained for every offence ; for
1dgments were to be the private opinions of
Judge, men- would then be slaves fo their ma-
ates.” Such a principle has not, and I -pre-
e will not be suggested by the honorable Man-
s. Itis also observable here, that by the 2d
ion of the 2d article, cases of impeachmentare
pted out of the President’s power of pardon.
-punishment being thus limited, the Constitu-
was imperative upon the Court to remove be-

as much as since the introduction of the clause-

nestion ; for I defy the honorable Managers to
v that'it is possible for the Senate, on convic-

of an officer, not to remove from office, because |

lgment of disqualification is a removal when
ounced against a person-in. office ; it is: a re-
al and more: Itis impossible to pronouncea
ment thata manshall be incapable of holding
fice and not remove him. The incapacity
s effect immediately. It is coeval with the
mert. There is not any interval between-the
ment pronounced and tge disqualification and
pacity. Itis of course ridiculous to say, that
Lth section -of the 2d article was introduced to
e it imperative upon the Senate to remove
_office on conviction, when it was previously
e 5o imperative that it was impossible to-avoid
ouncing a judgment that would-operate a re-
al from office. ".As it is thus clear beyond the
bility of doubt, that the 4th section of the'2d.

le was hot.introduced for the purpose suggest-.

7 the honorable Managers, which I have con-
ed; and; as no third construction has been #t-
ted on either side, Iinfer that the construction
=nded for“by the.counsel for the defendant is
founded, to ‘wit: that the'4th section of the
ticle was intended for the purpose of desig-
g the extent-of the power-of proceeding by’
aclimeny, at least so faras respects the per-
liable to be thus proceeded against.

rther, if anything further be necessary upona

er so'very plain; if, as the honorable Managers:

> all persons are within the extent 'of this
 of proceeding, why make it imperative on the

te to remove civil officers only ? - Why make -

olutely imperative to remove the marshal of
rict, whose sphere of influence iscomparative-
considerable, and leave a general at the head
:army or an admiral in the command of a
? Would not the: public security be much
endangered by leaving a man’ convicted of
crimes and misdemeanors in these situations
those of many ¢ivil offices? It may be said,
hese military characters'are liable to.be pro-
d against by courts martial. Be it;so; that
deration is a good reason why they should nét

/

| and omitted in the enumeration.

‘ces.

be considered as within the power of impeachment, .
as we assert to be the case; but noneat all for not

removing them on conviction, if they are within

the provision of the Constitution in this particular. -
And if Senators were within the power of proceed-

ing by impeachment, would it not also have been

made imperative upon the Senate to remove them,

who have a veto upon every.bill proposed-to be-
passed into a law and every nomination for ap-
pointment to office 2 ‘

I add, that I conceive the proceedings by im-
peachment are restricted not only to- civil officers.
but that the only causes cognizable in this mode:
of proceeding are malconduct in office. .

Treason. it is true, is not necessarily 4.crime of
office. ‘In respect, however, to the President, he is
considered as so constantly in the exercise of his
office that it would be difficult to disconnect the
crime. in which alone treason consists under the
Constitution of the United States; from his official
character. ‘Why is it that this section passes im-
immediately from ‘treason to bribery, a ‘crime
necessarily réferring to the duties ofan office?. Why
are the intermediate. grades of offences passed by-
' I'will-not however, pursue this subdivision of
the subject, as it is-not necessary.'to the support of
the defendant’s pled. I willleave it after subrnit-
ting a few additional observations. ~ '

. Fhe punishment is official, if I may be allowed
the expression, and therefore peculiarly adapted
as a .punishment for malconduct in office; and
surely a civil officer of the United States ought not
to be deprived'of a trial by a jury of the vicinage
in criminal cases, but by express words or neces-
sary implication. Whoever exarnines the Consti-
tution of the United States with critical attention
and compares it with the State'Constitutions, will
find that many of the principles of the latter are

‘adopted and introduced into the former, where the

proceedings. by impeachment were confined to
crimes and misdemeanors alleged to have been
committed by officers in the execution of their offi-
es. SuchIconceive, was the general sense of the.
country as'to the proper limits of this proceeding,
and that to give it a gréater extent was both dan-
gerous and unnecessary. Offences not immediate-
ly connected with office, to obtain the purpose of

-essential justice, are best decided in the courts of

the States or the United ‘States; where party, and’
witnesses, and jurofs, are known to each other,
Nor can adhrerence to this prineiple be productive

‘of inconverience ; if the civil officer hold a com-"

mission-at thepleasure of the Executive, his remo-'
val cannot be a’ matter of any difficulty,” Tf such’
officer, holding a.¢ommission during good beha-
viour, be convicted of a crime and misdemeanor,
such cenviction -would be ipso facto 4 removal and
disqualification ;: or a transcript of ‘the record of
conviction would be a sufficient ground for remo-
val, and a concurrence of the Senate in a reap-
pointment of such offender is scarcely expecta-
ble. Is thechargeagainst William Blount within .
the extent of the power of impeachment, as I have
deduced it from the Constitution of the United

‘States? - Is it for malconduct in office? The ar-
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icles do not charge William Blount with treasons
ribery, or other high crime and. wmisdemeanor,

sommitied while acting in the character of Sena~

or. A Senator sometimes is a Legislator; at
ther times he exercises a Judicial power, as on oc-
asions like the present.
ates in the Executive power, concurring with the
President in'appointment to office. The articles
lo not suggest that William Blount acted or

laimed to act in either of thesecharacters when he:

ommitted the offences alleged against him. . It'is
lleged only to have been done, contrary to his duty
s a Senator ; so is every impropriety: Eminent
tation makes faults as virtues-more conspicuous,
ind the evil example more extensive and perni-
ious. On which of his-Sentorial capacities were
hese offences bréaches of his duty 2 No diserim-
nation is made in the articles. TFor anything
aid or done in his Legislative capacity, he'cannot
e questioned out of this House, .otherwise. the
vhole power is vested ‘.i/n the most numerous
ranch, already sufficiently powerful. The offences:
harged are not more a violatior of his Senatorial
luty in his Executive than in his Judicial and
Legislative capacity. : .
It is true that in England this power is upon a
rery indefinitefooting. In theoryit'is constitutional
o proceed against a Peer for any crime, against a
Sommoner for .any misdemeanor: In practice
his power is not carried into execution, nor would
he present instance be endured. = L
Al writers speak of this power as intended only
s useful in charges against officers for malconduct
n office. "It is said by Blackstone, in the 4th vol-
ame of his Commentaries, pages 260, 261, that a
ubject entrusted with the administration of pub-
ic affairs may infringe the rights of the people,
ind be guilty of such crimes as the ordinary ma-
yistrate either dares not or cannot punish: .,
Montesquieu, in his Spirit of Laws, volume i.
). 327, expresses himself in a similar manner.. A
ate learned English wtiter, Woodeson, volume 2d

f his Liectures, pp. 601; 602, and 612, repeats the |

entiment, and adds, “ that the abuse of high offices
f trust, are the most; proper, and have been the
nost usual grounds of this kind.of prosecution.
I'he power of the delinquents, and the peculiar:po-
itical nature of their crimes, pointing out-thisraode
of proceeding as best calculated to answer the pur-
yoses of justice.”" History supports the position of
hese elementary writers. The Duke of Suffolk
was impeached for neglect of duty as an Ambassa-,
lor; the Harl of Bristol, that he gave counsel
\gainst 2 war with Spain, whose King had af-

ronted the English nation ; the Duke of Bucking- | .

1am, that he, being Admiral, neglected the safe-
yuard of the sea ; Michael de la Pole, that he, be-
ng Chancellor, acted contrary to his duty; the
Duke of Buckingham, for having a plurality of
offices; and he whom the poet calls the greatest,
brightest, meanest, of mankind, fof bribery. in
his office of Lord Chancellor ; the Lord Finch, for
unlawful methods of enlarging the forest, in his
office of assistant to the justices-in Eyre ; the Earl
of Oxford for selling goods; to his own use, ‘cap-
ured by him as Admiral, without accounting for &

Sometimes he partici-'

tenth to others. My argument is, that whas in
England is said to be the most proper, and hag
been the most usual, in this particular, is, by the
Constitution of the United States, the exclusiye
ground of proceeding by -impeachment; ot least
that noue but civil officers of the United State.
are liable to be thus proceeded against. T dg not
say, that it is equally clear that the power
ed also to malconduct.in office.

Allow me here to notice an objection made by
the honorable Managers, which has been muych
relied upon, and which, as it apears to me, is easi]
obviated. Tt has'been said, the 4th section of the
2d article is only affirmative. Tanswer, so are a]]
the powers of Congress, Legislative, Executive, or
Judiciary. Congress haspower, in the 8th section
of the 1st article, to lay and collect taxes, to borroy
money, &c. &c. Thereare no negative words ex-
cept when applied to the States, From the natgre
of the compact, as well as by the 12th section of
the Amendments of-the Constitution, already no-
ticed, the powers not delegated to the United States
by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or
to the people. I find by the Constitution, that
civil officers are amenable to justice by impeach-
ment, and I do not find that any other citizens are
and I therefore confidently presume that this“will
be the boundary by which this honorable Court
will limit its proceedings. Whatever offences Mr.
Blount may have committed, or is said to have
_committed, it “is not expedient to break down the
‘barriers of the Constitution in order to reach him.
From all the preceding considerations I infer,
that the power of proceeding by impeachment un-

cers of the United States. . |
In the third place, who are.the objects of this
power of impeachment? Or, in other words, are
“Senators civil officers of the United States%
Ideas derived from English jurisprudence are
ingrafted into all our Censtitutions. Hence the
propriety of reasoning by analogy from the books
of the law. Thus" far I agree with the honor-
-able Chairman of the Managers. In Great: Bri-
tain, says Mr: Justice Blackstone, in his Commen-
taries, vol. 1. p. 271, 272, the King is the fountain
of honour,.of office, and of privilege. Whatis the
definition ofan office ? 'Itis thus defined, 2d Black:

employment, and to take the fees and emoluments

-thereunto belonging:” a definition much more ac-
curate, I conceive, than that given by the honora-
ble Chairman: of the Managers. e

.a mandamus for- admission or restoration. Will
these remedies apply to'a Senator? A writ of quo

lie against-him who claims or usurps any office, to
inquire by what authority he supports his claim ?
May itissue against a Senator? Will or will not
the same particulars distinguish an officer of the
United States? 1 mean the mode of appointment,
the means to obtain admission ot restoration, and
the manner in which he may be called upon to

2088 -

is limit- -

der the Constitation, extends only to the civil offi- -

F €om. p. 36; “a right to exercise a public or private:

tan officer.is excluded from office, he may have

warranto, or an information in nature thereof, will -

show how he supports his claim to the office he ex-
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s. Nos; it will be said, expulsion, and the pow”
the Senate to judge of the elections of their
bers, render such proceedings unnecessary.
,thatis, the Senatoris to beremoved, corrected,
stored, by methods adapted to the member of

iegislative body, not to the officers of Execu- |

ppointment. The President is as much the pa-
of office here, as'the King is in England.
second clause of the'2d section of the 2d ar-
declares, “that the President shall have power,
1d' with the advice and consent of the Senate,
point Judges of the Supreme Court, and all
“officers of the United States, whose appoint-
s are not herein. otherwise provided for.”
ex;l)ression is not, that the President shall ap-
-all officers holding under the United States,
1l officers of the United States. The excep-
s immediately explained, and does not affect
resent question. “But-Congress may, by law,
the ‘appointment of such inferior officers as
think proper, in the President alone, in the
s of law, or in the Heads of Departments.”
lows in the next section, the third of article
vl, “that the President shall comimission all
fficers of the United States.” T infer that
are within' the expression of civil officers of
Inited States, unless so appointed and so com-
oned. : o
re is the text and its comment. To 'be an
r of the Governmient, you must receive a com-
ion‘from the' Exécutive of that Government.
“Constitution proceeds without the interven-
of 4 single line,"after declaring that the Presi-
shall commission all the officers of the United
s As if so to connect the two cireumstanées,
it should net escape notice, it selects out the-
idént, Vice. President, and one class of those
are to be commissioned, to wit, the civil ¢ffi-
and subjects them to impeachment and its
equences. . ' :
here then.is the distinction suggested by the
rable Chairman’ of the Mandgers, 'between
2 who hold under, and those who hiold of the
ed States ?- : . Lo

s objected that the President is surely an.im- |-

nt officer of the United States, and yet not
missioned, and therefore, that our definition is
iccurate. “‘To this we answer, that the Presi-
in-the Constitution is always designated by
ppropriate term of office; and never included
r the expression of officer of the United States,
1y generic term. ' T

ow1s it possible to darken what is'thus clear, ob-'

> what is thus plain, and render doubtful what'
us exempt from all ambiguity? Three char-
istics distibguish the objects of impeachment
des President and Vice President, who -are
ially designated, instead of being included un-
any general denomination;) Ist: They are

inted by the President, with the advicé of

Senate. 2d. They are commissioned by the
ident. 3d. They are civil, in contradistine-
to military officers. Lo

erbal eriticism laid -aside, let us attend to the
t and meaning, the scope and design of the
stitution, in this particular, In the 5thsection

of the 1st article, the purity of the Legislature had
been provided for, by giving to each House a power
to punish and expel its members. Impeachment
is afterwards introduced for the Executive, and
its officers.

Who is the Senator? How appointed? To
whom ought he to be amenable? Does he fall
within the former, or the latter class? And which"
of those provisions is most applicable to him?

They are appointed by the State Legislatures
—each has one vote—they are the representatives
of the portion of sovereignty remaining in the in-
dividual States—they are sent as guardians to pre-
serve the remaining limited sovereignty of the
States. Do the reasons which show the propriety
of rendering the Executive and its officers liable |
to impeachment, apply to these charatters? Offi-
cial neglect may be a pretence, Legislative firm-
ness the real cause of offence. 'Firtaness in the
discharge of his ‘duty might subject a' Senator to
impeachment. Itis a power of ostracism in the
hands of the most numerous branch, already suffi-
ciently powerful, which would enable them to re-
move from his seat any meniber of the Senate who
dares oppose their favorite measures. -~ .

As a further indication how little analogy there
is between the character of a Senator, and that of
an officer of the Executive of the United States,
let it be recollected, that if a Senator resigns, or

ies, in the recess of the State Legislature, the
Hxecutive of the State, not of the Unied States,
supplies the vacancy. The small State of Dela-
ware has the same numbeér of Senators as the large
State of Massachusetts.” Why? Because.the Sen-
ators arethe representatives of sovereignty. Refihe
as we please; this proceeding aims at the Legis-
lative character of the Senator. "The impeach-
ment destroys his influence as such, 'Common
fame is a sufficient foundation for this 'mode of
proceeding; its immediate effect, let the opinion
ofthe House of Representatives *determine, who,
on this occasion, ‘even hefore the articles were
presented or prepared, requested that the accused,
merely on an intimation from them that they had
resolved to impeach him, might be suspended from.

-his seat in this House.

"The Senator has a Judiciary and Executive as
well as Legislative character, we aretold; and, in
the old quaint law Latin, . quo ad Eoc, he 1s quast,
an officer of the United States:” Can you remove
him in that or'those capacity or capacities? How
will the judgment be.rendered? The civil officers
contemplated’ by the Constitution, by necessary
implications in the articles and sections so often
read to this purpose, were those who had received

| their appointmerit from the President'and Senate,

commissioned by the President. 1If the Senator
is in any respect a civil officer, he ‘must; in the
same respect, be thus appointed .and thus ¢om-
missioned, or he.is not comprehended under the
Constitutional definition of a divil officer of the
Government of the United States. Is the Senator,
in his Judicial and Executive character, appointed
by the President and Senate, and commissioned
by the President? Or does his Judicial and Exe-
cutive character also ‘emanate from the same




2291

HISTORY OF CONGRESS.

2292

Impeackment of William Blount.

source as his Legislative, to wit, from the States?
A member of the House ‘of Lords, no writer, no
speaker ever denominated,an officer of the Crown
or Government. Compare the Judiciary powers
of a member of the House of Lords with those of
the Senators of the United States.” Here, a rare
instance, of perhaps half a century, an impeach-
ment. In England, the House of Lords is.the
“dernier resort for the ultimate decision of every
civil action. Then certainly it is not the Judicial
part of the Senatorial character that denominates
them ecivil officers of the United States.

It remains to consider their power in appoint-
ment to office.- They can only advise and con-
sent. They cannot either appoint or executé. Ts
this any incident of a civil 5ffice? Being appoint-
ed is; but not appointing, except the first Civil
Magistrate. The civil officer is the patient, not the
agent of appointment. The President, indeed, is
not appotnted ;. but, as I said before, he is not
comprehended under the.generie term .of civil
officer; but specifically described by the term of
his:-office, as is the Vice President. . "

" If the Senator rarely judges, and sometimes ap-
poinis, but generally legislates, in the Constitution,
as in laws and common language, does the general
nature of the character give the determination, or
the incidental? ) N

The President is the' Executive of the Uhnited

SStates; but does he not take a part in'legislating? |

He has a qualified negative wpon every law; and
“yet all- Legislative power is vestéd in a Congress
of Senate and Hopse of Representatives,

- If the Senator is liablé to be. proceeded against:
by impeachment, because he acts as a Judge some~
times, or joins the Executive in appointments, the
reason of the law shows its extent, and cessante
ratione legis cesset et ipsa.lex. He is liable to
impeachment only for what.he did in the Judicial
or Executive part of his character, then he would
bé prosecuted in one character, disgraced and
punished in another. : o

There is'n6t-any charge in the articles against
the defendant for maleonduet, with peculiar refer-
ence to the exercise of his Judicial or Executive
Senatorial cHaracter. If it be said, that his being
a civil officer of the United States 1n two respects,
renders him an object of impeachment for any
crime and ‘misdemeanor, then youincludeoffen-
ces.in his' Legislative character, confound all the
distinctions in the Coustitution, destroy the inde-
pendence of the Senate; and the most numerous
‘branch; like- Aaronls serpent, swallows up the
whole.” To obviate this gbjection, should any one
say. that his conduct as a legislator is exempt from
this course of .proceeding—I say no, unless that,
as civil officers only may be impeached, it implies
for maleonduct in office, or that the Senator is not
a-civil officer. of the United States, I-defy inge-
nuity to suggest-any but one of these tWo reasons,
or make athird distinetion. The 6thséction of
the st article. declares, “that for ‘any speech or
debate in the Senate, the Senator cannot be ques-
tioned elsewhere;” but suppose that he is guilty
by act, takes a bribe to vote for a.law or against a |
law, if he is a civil officer of , the United States,

there is not anything to prevent his being liable ¢
impeachment asany other civil officer; and if a5 to
others, it is not confined to malpractice in offipg
but includes every crime and misdemeanor
will it asto him-also. It is asked, shall a Sengtoy
escape punishment? Must the Senate associate
with an unworthy member? I answer, the Cop-
stitution has .provided that the offender may he
prosecuted .by indictment, he may be expell-
ed; after which, it is not very probable, thas
he will be appointed to an office of the Uniteq

s SO

 States, with the advice and consent of the Senate,

If William Blount, hewever, is convicted, may he
not be returned =a Sepator again ? I mean to
ask, will the judgment on conviction disqualify?
The Senate, it will be said, can expel him again,
Be it so; but, until expulsion, is he not a Senator,
at least in his Legislative capacity?. Can he be
so by parts? Does not this show that a Senator
is not an officer of the United States noy
an object of the proceeding by impeachment?
Would a judgment on convietion remove him asa
Senator? ‘Would it be a disqualification, as to part
of his character, and not as to another part? Such
subtle refinements, opprobrious niceties and'incon-
sistencies result from classing Senators under 3
denomination not intended by the Constitution.

Senators and members of the House of Repre-
sentatives have one set of words approprited to
them in the Constitution —civil officers, other

removal; Sénator, or one of the House of Repre-
sentatives, member, election,expulsion, seat vacated,
. What interpretation shall -we give to the 6th
section of the 4th article? “No person holding
any office under the United States, shall be a
member of either House, during his continuance
in office ;” and yet a Senator is, ¥pso facto, it is
said, an officer of the United States. Identity is
incompatibility. The exception of a Senator is
implied, say the honorable Managers; but how
do they show it ? Is not thissection to be under-
stood as importing that the.character of a member
of either House, and that of an officer of the Uni-
ted States, are, by the Constitution, distinet and
incompatible. The distinctionisobserved through-
out. Can the Clerk of this House, or the Clerk
of the other House, be proceeded against by im-
peachment? 1 conceive not; because 'thlejy are
not appointed nor commissioned by the United
States Government, or by the Executive thereof,
but by the respective Houses.. I believe that not
an instance can be found in the Constitution of
the United States, in -which a Senator.is classed
under the denomination of an officer, or eivil offi-

| cer of the United States.

Some observation was made on the 9th secéion_
of the 1st ajticle of the Constitution of the United
States, “ that no person_holding any office of profit

the consent of Congress, accept of any present
from any King, Prince, or foreign State.” Might
a Senator, one in so important a public situation,
accept of a present from a foreign State? No, 1
answer. The power of expulsion is a sufficient.

check. The impropriety of the measure would

terms. As thus, office, appoiniment, commission,’

or trust under the United States, should, without
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fficient guard. The laws, in consonance
he Constitution of the United States, dis-
h between the members of the Legislature
e officers - of. the United States, and also of.
reral States.. - | .

e first volume of the laws of the United
 p- 18, sec. 3, it is provided “that all mem-
"the State Legislatures, and the Executive
dicial ‘officers of the several States, shall
1 oath to support the Constitution ;” and by
, 2, it is provided “ that the members of the
> and House of Representatives,” and by
4, “that all officers of the United States
wke the same oath, distinguishing between
mbers of either House and the officers of
nited States.” In the Constitution of the
of Pennsylvania, of New York, of Massa-
ts,and of Néw Hampshire. the ;same dis~
n of language is observed. The distinction
ly familiar in the English law. In the Ist

' Blackstone’s Commentaries, p. 368, it is |

that the oath of allegiance must be taken by
sons in -any office, trust, or ‘employment ;?
mbers, of either House are not considered’
uded. 1In'p. 374 of the same, volume, it is
>d “that ho denizen can be of the Privy
il, or either House.of Parliament, or have
fice of trust, civil or military.” Such, I he-
1as been the universal understanding, of the
sions, until the present prosecution.

a rule of construction, that when a law is
toubtful,. arguments ab wiconvenienti are
owerful: The rule will apply, with equal
ety, to the construction of a, Constitution.
most numerous branch, already, I repeat it,-
ently formidable, may proceed by impeach-
aganst a. Senator—at their will, doom to

rary disgrace any member—this would form |:

rine of Immense additional weight in their
. I know that it is not always an objection,
t entrusting power that it may be abused;
hen it is unnecessary to make the trust;and
nger great; the risk.ought not to be incurred;

among the less objéctions of tHe cause, that.
fendant is now opt of office, not by resigna-
I certainly shall never contend .that an offi-
ay first commit an offence, and afterwards
punishment by resigning his office ; but the
lant has been expelled. Can he beremoved.
> trial, and disqualified at another, for the
offence 2 Is it not the form, rather than the.
nce -of -a trial ? Do the Senate corme, as
Mansfield says a.jury ought, like blank pa-
rithout'a previous impression upon their
2 " Would not. errorin the first senténce
ly be productive of error in the second in-
2 Is there ‘not reason to apprehend thé
- bias of a former' decision would be apt to
1t the influence of .any new lights brought
rd upon a’'second trial 7 . e
ow I am.endeavoring to support whatin all

is generally unpalatable doctrine. I am-

ng for a decision aﬁainst the exercise of* ju=
ion requested by the honorable Managers.

rs, however, says Lord Coke, which over-.
heir limits, are apt to lose their channel, est]

.

boni judicis ampliare justitiam non jurisdictionem.
Ithank you for the patient attention- with which
I have been heard. T hope and believe that your
deliberations will end in a proper decision of this
most important question. [ conclude in the'dying
words of the famous Father Paul to his country,
as quoted by Mr. Justice Blackstone, and which
he has, I conceive, with less propriety, applied to
the Constitution of Great Britain: I say of the
Constitution of the United States, in its true sense
and genuine exposition, Esto perpetua !

Mr. INGERSOLL having closed his observations,
Mr. Harper replied as follows; ‘ i
And [ too, Mr. President, say of the Constitu-
tion of the United- States, Esto perpetua.! -Inthis
prayer I most devoutly join the honorable counsel
for the defendant ; nor will I yield to that honor-
able gentleman, or any other of America’s.sons,in
‘the warmth or the sincerity of my wishes for the
perpetual duration of our free and happy Consti-
tution. b »
But the question between us does not relate to
the duration of the Constitution, which we all
equally desire, butto its construction, about which
dotbts may well exist among its sincerest friends.
To fix this construction in the case new under
consideration, will, therefore, be-the sole object of
those remarks, which, as .one of .the-Managers of
the impeachment against William Blount, I shall
address to this honorable pody. To-this abject I
shall strictly confine myself ; leaving in the fields -
of rhetorical embellishment, to which they prop-
erly belong, all the other topics 'whereon the
learned counsel for the defendant have so elo-
quently descanted. : Cl
The arguments urged against the jurisdiction of -
the Senate, in this case, naturally. divide them-
selves under two heads : first, that no person except
an officer of the Government of the United States
‘is liable to impeachment under the Constitution 3
secondly, that, according .to the force “and -true
meaning of the Constitution, a member of the.
Senate Is not such an officer. It wasin this order
‘that my learned colleague considered the subject.
On the first point nothing can be-addedby me to-
the very able and eonclusive argument which he
delivered ; nor shall I attempt anything more
than merely to rémove the principal objections
which were urged by the learned counsel in reply;
but,on the second, whick was morelightly touched.
by him, I shall insist at greater length. o

. "My honorable: colleague, under-the first \h'ead;

contended that the power of impeachment vbeing
given by the Constitution to the Senate .an

House of Representatives, without restriction or
explanation, its nature, its objects, and its extent,
must be sought for in .the common law of Eng-
land, from whenee it is derived. This principle
‘was warmly combated by the learned counsel for
the defendant who replied to him, but who did
not condescend $o inform us to what source we
are to resort for the explanation of the term_©im-
peachment,” after we shall have rejected, pursu-.
‘ant to his advice, what he is pleased.to term “the

dark and barbarous volumes of the common law.”
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What, he exclaims, shall we, in order to decide’on
questions respecting our dearest rights, have re-
course to the “dark and barbarous volumes of the
common law ! .This, Mr. President, reminds me
of the “ worm-eaten volumes” of the law of na-
tions, about which we formerly heard so much
in our dispute with the French Republic. The
former Minister of that nation, when he found
-himself hard pressed by the authorities from the
law of nations, which the American Secretary of
State very ably adduced against him, had recourse
to the same ingenious expedient whereto the
learned counsel for the defendant, in similar cir-
cumstances, has resorted. - -He denied the author-
ity of Grotius, Puffendorf, and Vattel, and called
their works “ worm-eaten volumes,” whose con-
tents, he thanked God, that he had iong since for-
gotten.® . With equal prudence and dexterity, the
ingenious counsel for the defendant, hard pressed
by the authorities adduced from the common law,
‘and unable to answer or evade them, gets rid of
them at onee, by a coup-de-main & la Genet, and
consigns them to oblivion, as “ dark and barbarous
volumes;” unworthy of the light of the new phi-
losophy ; which, in law, it seems, as well asin poli-
tics and morals, can dispénse with the aids of long
experience; soars above the wisdom of all former
ages, and, in the mouths of its new-fledged vota-
ries, is all-sufficient, by its own light, to regulate
not-only our civil institutions and our moral con-
duct, but also the laws-which protect our propér-
ty, our lives, and our reputation. The * dark and
barbarous' volumes of. the ‘common law,” which
have been the 'boast of ‘ages, and in which our
simple ancestors thought that they could find the
maxims of truth, discovered by reflection, and ¢on-
firmed by experience, are now, according' to the
learned counsel for the défendant, to be banished,
" along with the * worm-eaten volumes” of the law
of nations, into- the ‘regions of mere antiquarian
curiosity, or of total.oblivion. And yet, Mr. Presi-
dent, our courts and juries do not'seem to be yet
illumined by this new light ; for to' these “ dark
and barbarous volumes” do they perpetually re-
cur onquestionsof the highestimportance. Ifaman.
be indicted for murder, and a question arise whe-
ther the matter alleged in the indictment amount
to the crime of murder, whither does the court re-
sort for a decision on this question?- [Lanswer, to
the “ dark and barbarous ages of the common law.”
If the indictment be sufficient, and it become a
question whether the facts proved aresufficient to
support the indictment, ‘whither, I ask, is recourse
liad for a decision on- this point? Again,-I an-
swer, to the “ dark and barbarous volumes of the
common law.” If the testimony, offered in sup-
port of the indictment, be objected to as improper,
liow is this question decided? By a recurrence
to those same “dark and barbarous” volumes. If
a man, being defamed by his neighbor, bring an
action for damages, and it be objected that the
words spoken are-not sufficient to support an ac-
tion ‘of slander, how is this .question decided? I

. *See the correspondence in 1793; betwéen' Mr, Jefs
ferson and Mr. Genet. - - - oS .

dence and our Legislative proceedings.

answer, by recourse to the “dark and barbargy
volumes of the commmon law.” )
Do these volumes, which have so unfortungage]
incurred the displeasure of thelearned counse] for
the defendant, possess less influerice upon oy,
property than upon our life and reputation? B
no means ; for should ‘a man claim an estate by
inheritance from his ancestors, or by the will of
a person deceased, and a question were to arige
respecting the legal effect of the words made use of
in the will; or the circumstancesnecessary t consti.

decision be regulated? By the rules, I answey
which are contained in the “dark and barbaroye
volumes of the common law.” Should I bring
my action of trovez for the recovery of any part
of my personal property, whereof another persog
had obtained possession? By what authority
should I support my action? By what rulés
would the recovery be governed? Still, I ap-
swer, by the © dark and barbarous volumes of the
common law.” - o ’

It appears, indeed, that our Liegislatures are a5
destitute as our courts and: juries, of that new light
which might enable them, like the learned coun-
sel for the defendant, to dispense with the “dark
and barbarous volumes of the common law ;” for
they perpetually refer to those volumes for the
 explanations of the most important terms used in

the Legislature of any State should pass an act
providing that any person 'convicted of such or
siuch an offence, should suffer the punishment of
Jelony, without benefit of ‘clergy. Similar acts
are frequent.” Would the Legislature, in this
case; explain, in the act, itself, what is meant by
the terms conviction, felony, and benefit of clergy?
Certainly not.”* For the explanation of those
terms, which constitute the very essence of the
act, recourse would be had to the “dark and bar-

were to be enacted, that lands:held in fee simple,
should no longer pass by descent to the heir at law
alone, but #ould be equally divided among all
-the heirs of the whole blood, in equal degree,
there would be foundin the act itself, no explan-
ation of the terms fee-simple, descént, heir of law,
heirs -of the whole blood, &c.,'but recourse must be
had for their-meaning to the “ dark and barbarous
volumes” which are so unsightly in the eyes of
‘the learned counsel for the defendant. .~ - ‘)
Ishould never conclude, Mr. President, were I
to enumerate -all the instances of this kind which-
might. be drawn. from our systems of jurispru-
Every
day and every hour do our courts of justice found
their decisions, and our Legislators rest the ex-
planation, of their acts on these “dark and-bar-
barous volumes™ of the common law, for attempt-
ing to draw from which an explanation of the na-
ture and extent of the power of “impeachment,”
my learned colleague has incurred the censure
of the honorable counsel for the defendant.
But if -my colleague weré not thus supported_
by the universal practice of our Legislative bo-

dies, and our courts of justice, in his recurrence to

- .
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mmon-law for an explanation of a term de-
solely from that law, what could be more
able in itself than such a recurrence ? Is
common, is it not necessary, in every day’s
ce, to use terms'drawn from particular arts
ences? And when doubts arise about the
ng of ‘these terms, to what;do we resort for
xplanation? Surely to the art or science
whence they were borrowed. Lt us take
stry for an example. Suppose it were en-
by a law that men should not profess chem-
or should not perform certain operations in
stry, without a previous license trom the
nment ; and a question were to arise before
t of justice about the meaning of the term
aistry,” or of the terms employed in describ-
ose particular ‘operations; on what author-
buld this explanation, the decision of this
on, be rested? Surely on.the approved
of chemistry; on the writings of those au-
who have obtained the .greatest reputation
s science—of Lavoisier and Priestley, for in-
. Litust the learned counsel for the defend-
ould not stigmatize the writings of these il-
yus chemists, of these new lights in science,
ark and barbarous volumes.” To me, they
| be “dark,” for.I do not understand the sub-
hereof they: treat, but I should never pro-
e them “barbarous.” 'On the contrary, ‘I
1 submit implicitly to their*authority, ac-
g to the maxim which, in my unenlighten-
nion, is not the. worse for being old: cuique
rte credendum. . Not so the learned counsel
e defendant. To him the volumes of the
on law are-not “ dark ;” and yet, after hav-
-successfully employed -himself in extract-
eir rich treasures, he, rather ungratefully, 1
say, consigns them over to worms and ob-
,-with the epithet of “barbarous? = .
e learned counsel' who first replied to m
gue took great pains, and displayed muc
v, to show 'the: pernicious,and absurd conse-
es which>would result from adopting the
common law of Hngland, or the penal code
y State, as a rule of conduct for, the Federal
rnment. . But ‘this was merely fighting a
om ; for my colleague contended for no such
;0or. is it in-the least necessary for. our pur-
‘We-do not wish the Federal Government
pt. the penal laws of England, or of any par-
r State in the Union; but we contend that
a term, borrowed from the law of England,
oduced without comment or explanation into
onstitution or our statutes, every question.ye-
ng-the meaning of that term must be decided
aference to the code from whenceit was drawn;
 same anner as a term in’chemistry, or any
science, being introduced into one of our sta-
or Constitutions, must be explained by a ref-
e to the.writers on that science. Surely this
ifferent thing from adopting the penal code
igland, or of any particular State, as a rule of
ict for the Federal Government. -
therefere, it be proper and necessary-to recur

ery art and science for the explanation of

 which have 'been borrowed from it, where

shall we search, but in the common law of Eng-
land, for the nature and extent of the “power of
impeachment,” which our Constitution’ has bor-
rowed from that.law? 1i.is answered that we
must recur to the Constitution itself.. This, Mr.
President, I would most readily admit—nay, most
earnestly contgnd for-—did the Constitution con-
tain any explanation on this subject. But is that
thecase? Let the Constitution answer. - :
In the last clause of the 2d section of the 1s
article, the Constitution declares that “the House
of Representatives shall have the sole power of
impeachment.” ' :
1. The two

sole power to try all impeachments ;” that, “ when
sitting for that purpose, they shall be on oath or
affirmation.” - That “ when the President of the
United States is tried, the Chief Justice shall pre-
side.” - That “no person shall be convicted with-
out the concurrence of two-thirds of the members
present.” .That “judgment, in cases:of convie-
tion, shall not extend furtherthan to removal from
office, and disqualification ‘to. hold any office of
honor, profit, or- trust, under the United States.”
And that * the party convicted shall nevertheless

ment, and punishment, according to law.”
And, finally, the 4th section:of the 2d article
-provides that “the President, Vice President, and

moved from office on impeachment: for, and con-

and misdemeanors.” - :
This is every word
*contains on the subject of impeachment.

distinct objects, and, as it appears manifest. to me,
for nothing more. - First; by whom impeachments.
shall be preferred ; secondly, by whom and in what
manuner they shall be. tried; and; thirdly, what
shall be the punishment, in case of conviction.
The power of punishment, indeed, is wrestricted.
In no case shall it go beyond removal from office
and disqualification ; and in the case of the Presi-
dent, Vice President, and all civil officérs, it shall
not stop short of remowal. But as to the persons
who shall be impeached besides the President, Vice
President, and civil officers; or as to the offences
for which they.may be impeached, not a word is
to be found in. the Constitution. - The sole power
of impeachment, in all its latitude, and-with all its
properties and incidents, is given to the House of

Representatives. ‘

‘Where, then,
these properties'and incidents? , Where shall we'
find the measure of this latitude? Not in. the
Constitution, surely, which says not one word.on
the subject; but in the common law of England,
from whence the Constitution borrowed the term
“impeachment,” as it did so many other terms,
without explanation or restriction, ..~ - :

It cannot, then, I apprehend, be doubted that the
term “impeachment” in our Constitution has,and
was intended by the framers of the Constitution

to have, precisely the same meaning, force, and

In these clauses there are provisions for three .

last clauses. of ‘the 3d/seétion of the -
-1st article declare that “the Senate shall haveithe -

be liable and subject to . indictment, trial, judg-

' all civil officers of -the United States, shall be re-."
viction of, treason, bribery, or other high: crimes

that that the Constitution -

My, President; are we to look for .
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extent, as-in the English law. And it being per-
fectly clear that in the English law the power of
impeacbment is unlimited, and extends to every
person and to every offence, it. follows, undenia-
bly, that the positions of my learned colleague
remain unshaken, and that the defendant, in the
present case, is liable to impeachment for the offen-
ces charged against him by the House of Repre-
sentatives.- : .

The learned counsel who first replied to my
colleague has, indeed, demied that the power of
impeachment. is unlimited in .the English law.
According to him, it is restricted, by what he calls
“the policy of impeachments,” to mere official
offences, committed by people in office. Itis some-

‘as to remove them when they are in; and it s,

what singular that the author cited, in support of
this doctrine, ( Woodeson, pp- 596, 601,) flatly and
expressly contradicts the doctrine. After explain-
the circurmstances. from which, in his opinion, the
practice of impeachments in KEngland first arose,
he goes on'to state what the law on that subjeet
actually was, at the time when he wrote, a very
few .years.ago. = “All the King’s subjects, (says
Woodeson, p.601)'are impeachable in Parliament;
but with this distinction, that a Peer may be so ac-
cused before his Peers, of any crimé; a Commoner
(though perhaps it'was formerly otherwise) can
now be charged with misdemeanors only, not with
any capital offence.”” I confess' I eannot under-
stand how it i to be inferred, from this authority,
that the power. of impeachment in England 15
re_str.icted'to-éﬁici«él characters and official offences.

To-me it appears that the very contrary is ex-
pressly established.  As to the position that all the
Instances specified by Woodeson are of an official
nature, I cannot contradict it; butsurely thelearned®
counsel must have forgotten the case of Dr: Sach-
everel, impeached. for preaching an improper ser-
mon, before he asserted- that no impeachments,
except of persons in office, and for official offences,
are to be found in the English books.
. As to the principles of the Federal Government,
and the general policy of impeachment; whereby
 the learned counsel forthe defendant haveinformed
us that the power of impeachment under-our Con-
stitution -ought to be restricted, I confess, Mr. Pre-
sident, that I do ‘not perceive the force of such
arguments -in a question of this kind. Qur busi-
ness. is.to ascertain the. meaning of the Constitu-
tion, and. ot to discuss ‘the: po icy of its various
provisions ;.to inguire what the law of impeach-
ments is, not what, according to its policy-and its
. uses,it-ought to-be.. Such arguments would have
been very proper in the Convention which framed
the Constitution, or in- any of those by which it
-was ratified, but are wholly inapplicable in a court
of justice, whose, business it is.to expound the law,
‘not to judge of its ‘policy or impolicy: “Nor can
T conceive how the universal extent of the power
of impeachment, contended for by my honorable
colleague, is contrary to the spirit, the objects, or
the .policy, either of the law of impeachment, or
of the Federal Constitution. The use of the law
of impeachment is to punish, and thereby prevent,
offences which are of such a nature as.to to en-
danger the safety or.injure-the interests of the Uni-

ted States; and the object of the Federal Const
tution was to provide for that safety and to protect
those interests. Such offences may be committeq
as well by persons out of office as by persons iy
office ; and although the punishment can go ng
farther than removal and disqualification, which

restriction was, perhaps, wisely introduced in order
to prevent those abuses of the power of impeach- -

ment which had taken place in another countr

yet it may often be extremely important to pre. -

vent such offenders from getting into office, as wel]

therefore, as ‘consistent with the policy of impeach-
ments,and the principles of the Federal compact,
to punish them in the one case as in the other,
This doetrine, it is further said, would enable Con-
gress to interfere with the State Governments, by

impeaching their officers, But those impeach- -

ments must be founded on offences against the
United States ; and if such offences were commit-
ted by State officers, I cannot see why they ought
not to be punished, as well as in any other case,
Surely they would not be less dangerous. If the
convictions in such impeachments could remove
men from State offices, or disqualify them for hold-
ing such offices, there might be something in the
objection ; but that could not be the case, since the
removal and disqualification apply to offices under
the General Government alone.

The learned counsel for the defendant have ad-

duced many of the State Constitutions, to show .
that the States have, in their own Constitutions, .
restricted the power of impeachment to official -

persons and efficial offences; from whence, at-
cording to them, it ought to be inferred thatthe
States, in xatifying the Federal Constitution, in-

tended that the power of impeachment which it

contains, should be restricted in the same manner.
But, Mr. President, I cannot discern how this in-
ference is warranted. Thevery contrary,Ishould

suppose, ought to be inferred. It must be remem- -

bered that. in the State Constitutions the powet
is expressly limited ; and that terms are employ-

ed very different from those to be found in'the -

Federal Constitution. This proves that where
the States intended to limit the power, as In their
own Constitutions, they employed express. words

for that purpose: from whence it may, surely, be
inferred that when they took the Federal Consti-

tution, .without any such express words, they in-.

tended to take the power of impeachment alone
with it, without any such limitation. It must

also be remarked, that the Convention which

framed the Federal Constitution was composed of
members from each State, who must have under-
stoed their own State Constitutions, and the lim-
itations on this subject, which they contain. Had
they intended to limit- the power of impeachment
in a similar manner, they would no doubt’ have
done it by express words, as in their respective
State Constitutions. .
But the learned counsel for the defendant have
told us that the power of impeachment is limite
in the Constitution itself, by the restriction whic
it imposes on the power of punishment. The
power of punishment on conviction by impeach-
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: and disqualification to hold or enjoy any
of honor, trust or profit, under ,the United
s ;7 and it would be absurd to impeach, try,
onvictaman, who heldno office from which he
! be removed, and could, of consequence, be
herwise affected than by a disqualification to
in future, offices which he, perhaps, never
, prospect of obtaining. Of this absurdity the
titution cannot be supposed to be guilty ; and
fore it could not have intended. to subject to
power of impeachment any persons except
> who actually hold .offices, and may be pun-
| by removal.,

it ‘where; Mr. President, did the honorable
sel for the defendant learn that disqualifica-
to hold any office_of trust, honor, or profit,
r the Government of our country, isno pun-
ent? Would either of those honorable gen-
en think it no punishment in his own case?
e are, no- doubt, many men indifferent as to
s of profit, and not ambitious of those of
r or trust. But to be held up to our fellow-
0s as a person unworthy of:trust, undeserving
onor; to be stigmatized by a solemn seatence
e law, pronounced by the highest and.most
1 judicature known to the Constitution; to
cluded, by the voice of our country, from all
of participating in those rights, privileges,
dvantages, which are open to our fellow-citi-
; to be disawned by our common. mother, as
rerate and unnatural sons, unworthy of her
dence; to be deprived, not only of her kind-
and her favors, but even of the right which a
citizen holds dearest of all, the right of de-
g ourselves.to her service, of defending her
e hour of danger and distress. Are thesenot
shments 2. I know not where the learned
sel learned. that they are not; but this I

7, that they .did not learn it in their own.

s. .. Yes, Mr. President, a sentence of disqual-
ion, pronounced by this honorable body, in
ice. of the whole American nation, and on a
re of high crimes and misdemeanors by the
esentatives of the American people, is a pun-
ent; and as this punishment is applicable. to.
ns who are not officers as well as to those
are, it follows that the power of irmpeach-
, if its extent be measured by that .of the
r of punishment, is applicable to.all persons,
her officers or not. L ‘ .
1t admitting, Mr. President, that the power of

achinent is restricted by the Constitution to |

7s of the Government of the United States;
I contend thata Senator of the United States,
mber of this honorable body, is an efficer of
sovernment, in the Constitutional meaning of
word, dand eonsequently liable to impeach-
t, on the doctrine of thelearned eounsel them-
S. '
e learned counsel have, indeed, contended,
eir plea, and in their arguments, that none but
officers are liable to. impeachment by the
stitution; but in this they are plainly contra-
d by the Constitution itself. They found
- argument on that clause which provides

is restricted, say they, to “removal from.|

-strictive, but imperative.

“that the President, Viee President, and all civil
officers of the United States, shall be removed
from office, on impeachment for, and conviction
of, treason, bribery, or other high crimes and mis-
demeanors.” But this clause is, evidently, not re-
It does not point out
what persons, or what officers, shall be -liable to
impeachment; but expressly orders, thatsuch and
such officers, when convieted on impeathment,
shall be punished to the extent, at least, of remo-
val from office. The former clause had declared,
that “judgment..in cases of impeachment shall
not extend further than to removal from cffice,

‘and disqualification to hold or enjoy -any office

of honor, trust, or  profit, under ‘the United
States ;”” leaving the Senate to apportion the pun-
ishment, according to its discretion, within those
limits. They might censure the person con-
victed, suspend him for a limited time, or disqual-
ify him perpetually for certain. offices, or for all
offices during a certain period. . But beyond ahso-

lute removal, and perpetual disqualification for-all

offices, they could not go. This was fixed-as the
utmost limit of their power, and of their discre-
tion. -, - : S

It was judged, however, that in case of ‘the

- President, Vice President, or any civil officer, the

punishment- gught not to be less than removal ;
though it might be more, according to circum:=
stances. This provision was, therefore, inserted.
Its object, manitfestly, is, not to. designate the per-
sons who shall be liable .to impeachment, but to.
prevent the Senate, in the exercise of their discre-
tion, from retaining in a civil office, a person con-
victed of “treason, bribery, or other high crimes
and misdemeanors.”” “As.to the distinction here
made between civil- officers, and other officers,
thereis no need to'examine or defend it. It may,.
‘however, be supposed to havearisen from an opin-
ion, certainly well founded, that;, under certain
circumstances, there might be danger; -or great'in-
convenience, in removing from his command, a
military officer, whom; nevertheless, it might be
very proper to censure. or suspend, or even to dis-
qualify for some particular offices. - As'to military
officers, therefore, a complete discretion was left to

‘the Senate ; but not in the case.of civil officers; to

whom the same reasons could not apply.. They,
on  convietion, must be. removed.. Mifitary offi-,
cers may be removed, or not, according to circum-
stances. . N N
.The honorable counsel for the defendant, who
immediately preceded 'me, viewed thi$ provision
in a very different light. He discussed it at con-
siderable length, and made it the principal ground-
work of his argument. According to him, it is
not to be considered as merely imperative on the
Senate, and restrictive of their discretion . in ‘ap-,
portioning the punishment; but as a designation
of the persons who may be impeached: because,
as an injunction on the Senate, not 10 reduce the
punishment, in the cases which it mentions, below.
removal from. office, it would be wholly, useless.
and superfluous ; and therefore must either became
nugatory, contrary to the maxim .which requires
an instrument- to be so construed .as to render
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every part of it operative, or. must be taken asa
designaiion of the persons who alone are liable to
impeachment. But with deference to the learn-
ing and discernment of that honorable counsel, 1
conceive that his opinien, on this point,is founded
on a total misapprehension of the provisionsrespect-
ing the punishment.of impeachment. Hvery part
of the Constitution, he says, is imperative on the
Senate.’ If the House impeach, they must try ; and

if they convict, removal and-disqualification must’

follow. Therefore, to say that, in such and such
cases, they shall remove on conviction, when re-
moval and disqualification must be the necessary
consequence of convietion in every case, would
be nugatory and ridiculous. But is it true, that
every part of the provisions respecting punish-
ment on-conviction is imperative 2 Is.it true, that
removal and disqualification must be the neces-
sary consequences of conviction in every case?
“ Judgment, in cases of impeachinent, says the
Constitution, shall not extend further than to
removal from office, and disqualification to hold”
&ec. * Does this mean, that the Senate shall always

unish to the extent of removal and disqualifica-
tion, whatever be the nature and mitigation of the
offence ; or that, within the limit of removal and

disqualification, they may graduate the punish--

ment according to cireumstances, but never shall
exceed that limit? If the latter be, as I contend
it is, the plain and necessary meaning of -the pro-
vision, the .whole argument of the honorable
couusel falls to the ground.. : w‘ ‘

+ % The President, Vice President, and .all civil
officers,” says. the Constitution again, “ skall be
removed from office on~impeachment” &e. Is
there no difference between these two passages?
Is it the same thing to say that certain persons
shall be removed on conviction, and that judg-
mentin no case shall extend further than to remo-
val and disqualification? Is it not manifest, that
one is'imperative, and the other restrictive ? That
one prescribes limits to the exercise of a power
supposed to exist, leaving it discretionary within
those limits ; while the other declares that, in cer-
tain cases, it shall be exercised 10 a certain extent,
and thus. curtails the .general discretion before
given? ‘To me this. construction -appears so ob-
vious, that' I am almost. tempted to repeat the
phrase, rather hastily used by-the honorable coun-

sel, and declare, thata contrary construction would

be perfectly ridiculous. - .

" Had.the Convention intended by this clause to
restrict the power of impeachment, by designating
the persons who should alone be liable to.it, would
they have employed expressions so awkward, so
unapt, and so liable to doubt? -Instead of saying,
“the President, Vice President,.and all eivil offi-

" cers, shall beremoved from office on impeachment
for and conviction of treason, &ec.;”? would ‘they
not-have said, “the President, Vice President, and

all civil officers; and no other persons, shall be lia- |

ble to impeachment, and on impeachment for and
conviction of  treason, &c., shall be removed from
office ? Had such been their intention; this, T con-
"ceive, would. have been their language, for then
their intention would have been clearly. expressed.

The restriction, therefore, of the power
peachment, is to be sought for in other
the Constitution, not in this clause.
part? I answer in that which restricts ¢
of punishment.

“Judgment, in cases of impeachment, shal} pg;
extend further than to removal from office and
disqualification to hold and enjoy any office of

of im-

parts of
In what
he power

It is this clause, and this alone, that restriets the
power of punishment, and " that is'said to restrict
by implication, the power of impeachment alsg
The power of punishment, it is-contended, is re-
‘stricted to gfficers by this clause ; and it would be
absurd to extend the power of impeachment he.
yond the power of punishment. The former
therefore, must. be considered as restricted to off.
cers, as well as the latter.

This reasoning has been already combatted, ang
I think, entirely overthrown ; but admitting it, for
‘the present, to be perfectly well founded, let us
Mr. President, inquire how'far it will aid the pleai
relied on by the defendant. Admitting that none
but ¢fficers of the United States can be mmpeached;
let us inquire whether a Senator be not an officer
in the sense of the Constitution? This is the
second great question in the cause. If I can prove
that, in the true sense of the Constitution, a Sena-
tor of the United States is an officer, and that a
seat in this honorable body is an office under the
United States, it will follow that the defendant, in
this case, is liable to impeachment, and. that his
plea must be overruled. A

It is to be remarked, that the term “office,” in
that clause of the' Constitution which, restricting
the power of punishment, is said to restrict there-
by the power of impeachment also, is used in the
most general sense. The clause does not speak of
a civil office, 2 military office, or any particular
species_of either;.but of any “office of honor,
trust, or profit,” which is genus generalissimum,
and. includes every possible designation of office,
of what nature or' kind soever. It is, therefore,
into the signification of the word “office,” in its
most coniprehensive sense, that we are now to
inquire. .

In order to ascertain the meaning of a term, we
may have recourse.to its derivation, to its defini-
tion by writers of authority, who have had occa-
sion to employ it, and to 'its established accepta-
tion in common use. Let me be permitted, Mr.
President, to try the meaning of the term “ office”
by these three standards. As to the derivation of
this term; it is derived from the Latin word offi-
cium, which signifies duty, charge, or employment.
As far, therefore, as its meaning can be inferred
from its derivation, it must signify “a post, place,
trust, or employment, which requires the perform-
ance of certain duties”’ Wliere those duties are
of a public nature, the office is a public office.

It is in this sense that the term ¢ office” is used
among us. In common language, in legal pro-
ceedings," in public acts, when we spea
“office,” we mean “a post, place, or employment,
which requires the performance of some duty of
a public nature.” These duties may be of various
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kinds. They may relate to the civil Government,
and then the office is.a civil office. They may

relate to the public defence,to the superintend-)

epce and direction.of the public force; and then
the office is a military office: but still' it is an
“office.”” in the general and universally received
sense. of the word. Where "these duties relate to
the civil Government they may also be of various
kinds. They may appertain particularly to the
enactivn of thelaws, which is the highest depart-
ment of the civil Government, and then the
office is a Liegislative office. - They may appertain
to the execution of the laws,and then the officeis
an Executive office. They may appertain to the
administration of justice,.or the applicatioh of the
jaws to individuals, and then the:office is a Judi-
cial office. - They may appertain to the relations
hetween the nation and ‘foreign nations, and then
the office is a Diplomatic office. But still,in every
sase, it is an office, and. a civil office. "Wherever
2 man holds a place which requires from him the
performance of -a duty of a public nature, we call
him an officer.. 'We apply the term toa constable,
or.the cryer of a court, as well as to the. Chief
Fustice of the United States; to a midshipman in
he Navy, an ensign in the Army; or a weigher in
he custom-house, as well as to the President of
he United States.. It is the official obligation to
perform a public duty that constitutes the office in
one case as well as in the other. There is'no dif-
ference, except in the importance and nature of
he duties. . . :

T admit, indeed, Mr. President, that the appli-
cation of the:term to members of the Legislature
s less frequent, .ih common language, than to per-
sons employed in the Executive or Judicial de-
partments; but, that it is frequently so-used and
50 understood, 1 shall hereafter prove by the most
uthoritative examples. Its being less frequently

1sed in that sense,is by no means an argument to.

show that it does not bear that sense. It is not
very frequently used in application topersons em-

ployed in the diplomatic.department.. We donot

sommonly say -of -a foreign Minister or Consul
that he is'an -officer,; and yet there can be no
doubt that the post of foreign Minister is an
‘office,” in the, strictest sense of the word. The
erm - officer is more frequently and appropriately
applied to persons holding military commissions,
than: any others; and yet nobody supposes; on
hat account, that a General in the Army is more
an officer of the United States than the Secretary
of ‘State. The question is not, how the word is
most frequently used, but to what extent its com-
mon and received acceptation will justify its use ?
There can be no doubt that, in its common and
received application, it includes all persons:hold-
ng posts which require the performance of some
public duty. - Surely a member of this honorable
body holds a post which requiresthe performance
>f public duties, and those of the mostimportant
tind; for he participates in the enaction of the
aws, by his-share in the Legislative authority ; in
heir execution, by his control over Executive ap-
yointments; and in the administration of justice
¥ his -power of impeachment. He; therefore, if
5th Con.—73

any person, is"to be- considered as peculiarly an
“ officer under the United States.” ! . !

He is even a civil officer: for we have seen that
“civil offices” are contradistinguished from “mili-
tary offices” by the nature of their duties; being
“those posts which require the performance of
some.duty, of a public nature, relating to the civil
Government.” They constitute one general divi-
sion of offices; and include, as subdivisions, offices
Legislative, Executive, Judicial, and Diplomatic ;
all of which require the performance of duties re-
lating to the civil Government. . Hence it appears,
that the argument of the learned counsel, who
immediately preceded me, would .avail him no-
thing, even were it well founded. He contends
that the clause declaring that “the President,
Vice President, and all-civil officexs of the United
States, shall be removed on impeachment, &c.,”
is restrictive of the power of impeachment; and
that, -consequently; none-but ‘civil officers.can be
impeached. Be it so: but still the plea cannot be
supported, for a Senator isa civil officer. -

These elucidations also furnish us with a reason
for the distinction made, in. the clause relied on
by the learned counsel, between the President,
Vice President, and civil officers. AJpon the con-
struction of the learned. counsel, this distinction
would, to use his own expression, be nugatory and
ridiculous ; for, according to him, the term “ eivil
officer” includes the President and-Vice President
upon our construction, it is operative and neces-
sary; for we contend, and I think have proved,
that it is the relation of the duties to particular
departments of public, business, that produces, and
defines, the division of offices into eivil and mili-
tary ; and of civil offices, into Legislative; Execu-
-tive, Judicia}, and Diplomatie. - Now as the duties
.of the Président are not confined to the civil or
military -department, but comprise both, it. fol-
lows, that his office is neither exclusively ¢ivil,
nor exclusively military, but includes bothi charac-
‘ters; so that he would not have been included in
“‘the designation “civil officer,” and it was neces-
sary to name him expressly, which is accordingly

‘done. The same reasoning applies to the-Viece

President, who is also expressly named.. e
Twould not, howéver; be understood, Mr. Presi-
dent,. to ‘rely solely-on this division of “offices”"
into civil and military ; and of “e¢ivil offices” into
Legislative, Executive, Judi¢ial and Diplomatic.
I think it perfectly well founded. - It satisfies my’
mind; but It is not, essential to the argument.
"Whether a Senator be a civil officer, or not, isim-
‘material. “To prove him an officer is sufficient for
‘my purpose. _ For the only clause in the Consti-
tution, which can, with any appearance of reason,
be said to. restrict the power of impeachment,

| speaks not .of: “civil offices,” but of “offices” in .

general, of all “ offices of. hdnor; trust, or profit.”’’
That a seat-in-this honorable body, is an office of
honor and trust, cannot, I think, be denied by any
who consider the nature of the post, and-thederi-
vation, force, and universally received significa-
tion of the term ©office.” 1t is even an office of
“profit ;* for however inadequate the sum allowed
for the maintenance of the members may be, yet
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very public post, which entitles to receive a com-|

ensation, great or small, from the publie, is con-
idered, in the proper legal sense, as an office] of
_profit.” . L ; T
The manner in which the term “ office” is used
y legal writgrs, and thgir formal definitions of it,
upport the interpretation which I have drawn
rom its received and common acceptation, With-
ut going into a detail on this point, which might
e tedious, let it suffice, Mr. President, to refer to
Slackstone, who has been justly relied on by the
earned counsel” for the ‘defendant, as a standard
uthority on subjects. of this kind.” Speaking of
offices,” in the second volume of his Commenta-
ies, page 36, as cited by the learned counsel who
receded me, that great writer lays it down, that
offices are a right to exercise a public or private

mployment, and to take the fees-and emolumeénts.

hereunto belonging.” . Now let me ask, is not 4
eat -in’ this honorable body “a public employ-
aent?” Has not the member “ a right.to exercise
his employment,” and to receive the emoluments
hereuntd belonging 7. Surely, to answer in the
egative, would be a strange abuse of language.
Tlhie learned counsel who immediately preceded
ne, has contended that a Senator cannot be con-
idered as an “officer,” because there could be no
uo warranto to remove him from his place, if he
eld it improperly, nor foandamus te plaee him
n it, if unjustly kept out. But surely this cannot
e a well founded argumbent, for, if it be, it applies
s well to: the President, the Judges, the Secreta-
ies, and the Commander-in-Chief of the Army, as
0 a Senator. Not one of thein could: be removed
¥ quo warranto or replaced by mandamus. Did
ny one ever. hear of 4 quo warranto to-remove a
solonel of a regiment 2. Was'a quo warranto ever
rought in England against the Chancellor of the

Lxchequer, or a Secretary of State, or a Lord of.

he Admiralty ? Certainly not, and yet that these
re officers, will not be denied.” The truth is,-Mr.
>resident, that the doctrine of quo warranto and
nandamus; as far as it relates to officers, is con-

néd exclusively to certain local municipal offi--

ers, of @ subordinate nature, who are placed, by
he common.law of ‘England, under 'the superin-
endence of the Supreme Court of Justice? to
vhich, from the nature of their offices, recourse
ould ‘most ‘conveniently and ‘effectually be had,
or their punishment, their removal, or their rein-
tatement. But this reason did mot extend to.the

reat officers of the State, of the Army, or the.

Navy, or to-any of their subordinates. They could

est be punished, removed, and replaced, ina dif-

erent manner, and by a different. authority. To
hent, therefore, nobody ever dreamt of .extending
he power of the Supreme Courts by quo warranto
nd mandamus; and yet nobody ever, on this ac-
ount,thought of denying that they were “officers,”
vhich, however, would be just as reasonable as
o contend that a Senator of the United States is

ot an “officer,” because he cannot be removed.

¥ @ quo warranto, or admitted by. mandamus. - 1
dmit-that it 'would be absurd to talk.of an office
rom which & man could not be removed, how-
ver flagitious his-conduet; -or into-which, when

entitled to it, and improperly kept ouat, he had pg
means of obtaining admission. But a Senatqy
may be removed by a vote. of expulsion; and if

duly elected, but not returned, may obtain his seat .

by a petition to the Senate.’

I conceive, therefore, that no argument can pe

more destitute of foundation, than that which
would divest a seat in this henorable body of the

quality of an “office,” bécause it, is not within the

scope of writs of mandamus and quo warranto,
If from Blackstone; Mr. President, we turn_ to
our own laws, our own writers, and even our own
Constitutions, we shall equally find that a seat ip
the Legislature is considered as an ¢ office.”
_Let us begin. with the laws of the United States,
In the 3d section of the “act to regulate the time

and manner of administering certain oaths,?” it is .

provided, “that all members of the several State
Legislatures, and all. Executive and Judicial offi-
cers of the several States, who shall be chosen or

appointed before the 1st day of August next, and .

who shall- then be in office, shall take the same
oath or affirmation, which may be administered
by any person authorizéd by the law of the State
in which such office shall be held, to administer

oaths.” Here it is most manifest, that the ex- - -

pressions “shall then be in office,” and “in which
such office shall be holden,” are applied to mem-
bers of the State Legislatures, as well as to-the
Executive. and Judicial officers of the several

. States; which not.only proves, incontestably, that
Congress, acting’ immediately under the Consti- -

tution,and making provision for carrying it into
effect, considered a seat in a Legislative body, as
an “office;” ‘but also marks,in the plainest and
strongest manner, the division of “offices” into
Legislative, Executive, and Judicial. .

The same sectjon then goes on to provide, that
“the members of the several State Legislatures,

and all Executive and Judicial officers of the sev-

eral States, shall, before they proceed to.execute
the duties of their respective offices, take”:&c.
Here the station of a member of the Legislative

-body is expressly called:an “office,” and the same

distinction between officers Legislative, Executive,
and Judicial, is kept up and enforced. g

‘Not less.explicit on this point are-the Constitu- -

‘tions of the several States. When I refer to those

Constitutions on. this question, Lrefer to them as

I would to the writings of Marshal Saxe or Fred-

erick the Third; on a military question ; or of La-
volsier, on a chemical question; or of Blackstone

or Lord Coke, on:a question of law. Ireferto -

them as authorities for the meaning of a Counsti-
tutional term. And, surely, when a question arises
about. the meaning of a term used in the Consti-
tution, we can refer for -an-:explanation to no bet-
ter authorities than .the Constitutions .of those

States, by whose -delegates the instrument was.

framed, and by whose Conventions it was ratified:

To begin with New Hampshire ; we find in the
8th section of the Bill of Rights, prefixed to the
Constitution of that State, these words: “All
power residing. originally 1n, and -being derived
rom, the people, all the magistrates and officers
of ‘Government are their substitutes and agents;
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t all times accountable to them.” Here we
at the term- “officer” is used in the general
- for which I have contended, and means any
-of the people, any delegate of public trust or
ority ; a description plainly including mem-
of the Legislature. : ]

e next section is still more express. “No
-or pla¢ce whatsoever, in Glovernment, shall
reditary ; ? making the word “office” synony-
- with the term “place in Government.”

in the 11th section. “All elections ought

free; and every inhabitant of the State, hav-
he ‘proper 'quali 3

or be elected into gffice” This evidently
des members of the Legislature, who are
fore said to be elected into “ office.” :
hen we come to the form of Government,
nd a provision-under the head-ef “Senate,”
h comes expressly to the point. ¥ The Sen-
all consist of 13'mémbers, who shall hold
office for one year. This requires no com-

der the head of caths and subscriptioﬂs, &c.,“

is an-expression no less conclusive. ' “ Any
n chosen Governor, Councillor, Senator, or
esentative, military or civil officer, shall, be-
e proceeds to execute the duties of his gffice,

.and subscribe” the following declaration.”

it.is expressly declared that a Senator or Re-
ntative holds an office.” e .
the Constitution of Massachusetts the au-
ies are not so numerous; but there-is one
1 is full and express to the point. Itisfound
e-Bill of Rights, section 5th. “All power
ng originally in the people, and being de-
from them, the several magistrates and ‘offi-
of Governiment, vested with authority, whe-
Legislative; Eixecutive, or Judicial, atre their
tutes and agents, and are at all times ac-
able to them.” Here we see members of the
lature expressly included "ifx the term " offi-
’ and. the--disfinction between Legislative,
ntive, and Judicial officers, elearlylaid down.
3th and 9th sections go also to the same point,
h less elearly.- - - ' o
he subsequent part of this Constitution,chap.
rt. 1st,"it is provided’ that “ any person cho-
overnor, or- Lieutenant Governor, Council-
enator, or Represenfative, and accepting the
shall, before "he proceed to execute the du-
(-his place or office, take and subscribe the
7ing ‘declaration.” Here the, place or trust
Senator or Representative is called an office,.
1e words place) trust, office, are used as sy-
nous, according -to the definition whick I
endeavored to establish: The declaration to-
1s taken is equally explicit. o

e articlethen goes ontodirectthat “ every per-
10sen to either of the places or offices afore-
the place of Governor, Lieutenant Governor,
cillor; Senator, or Representative,) shall, be-
e enters on the discharge of* the businessof
ace or office, take and subscribe,” &e.~—still
“place” and “office” as synonymous, and
ing them to the post of Senator.and Repre-
ive. . S

ifications, has equal right to’

7th sections of the 9th article.

In the Constitution of Rhodé Island, which
consists merely of an ancient charter, I see noth-
ing on this subject; norin that of Connecticut,
which is also an ancient charter; but, in an ac-
count of the manner of holding elections'in the
latter State, I find that the writer constantly ap-
plies the term “office” to members of the Legisla-
ture; from whence we may infer that it is so un-
derstood in that State. o

. In the Constitution of New York, sec. 25th, the
term “office” is-applied to members of the Legis-
lature, and especially of the Senate. “The Chan-
cellor and Judges of the Supreme Court” says
that section, “shall not hold any other office ex-
cept that of Delegate 1o the General Congress, upon
special occasions; and the first Judges of the
County‘Courts in the several -cotnties, shall not,
at-the same time, hold any other office, ‘except
that of Senator or Delegate to the General Con-
gress. : 2t L

The Constitution of New Jersey, sec. 4th, pre-
seribes the qualifications which shall entitle a per-
son to vote “for representatives in Council and
Assembly ; and. also for all other: public oficers
that shall be elected by the people of the country

4t large’—this :reco'%nising' the ‘principle’ that

members of the Legislature aré public officers.”,’

" In the Constitution’ of- Pennsylvania, art. 8th,
we find mention of the offices of members of the -
General Assembly. “Members of the Géneral
Assembly,” says the article, “ and all officers, Ex-
ecutive and Judicial shall be bound by cath or
affirmation . to' support the  Constitution of this
Commonwealth, and to perform the duties of their
respective offices with fidelity.,” The same idea
is expressed, though less pointedly, in the 4th and

The Constitution of Delaware, after. declaring
that one branch of the Legislature shall be called
“the General Assembly” and the other “the Coun-
¢il,” and presctibing the manner of their election,
proceeds (ait. 4th) in'the following manner: “And
this rotation of a Councillor (a member of one -
branch of the Legislature) being displaced at the
end of three years in each county, and his office
supplied by a new choice, shall be continued,” &c.
Nothing I apprehend, can be more expressly to the
point than this passage. - - - . iy

In the Constitution of Vermont, chap. 1st, sec. 6th,
it is declared “that all power being originally in-
herent in and consequently derived from the peo-
ple—therefore, all officérs of Government, wheth-
er Legislative or, Executive, are their trustees,” &e. .
The people of Vermont, therefore, as well as those
of so many other States, understand the term “of-

fice” ag we do, and consider it as applicable to the

| members of a Legislative body.

These instances, Mr President, are ‘the result
of a hasty glance over our Liaws and Constitutions.
Had theré been time for a more accurate and ex-
tensive research, I have no doubt that a ‘much
greater number might have been adduced from
the Constitutions and codés of the various States.
These however, seem to me most fully to establish
the point for which we contend, as far as any point
can be ‘established from authority of the highest
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nature, viz: that the term “office” as used in our
Constitution, and universally understood by those
who framed and ratified it, extends to Senators of
the United States X : .
Although T am sensible, Mr. President, that this
point is now fully established, yet there is one au-
thority more which I cannot forbear to cite, and
which I am persuaded will have great weight
with this honorable body. Itis taken from a book
of high authority in this country, the production of
a very accomplished writer, whose style is no less
remarkable for precision and correctness, than for
beauty. This wrtier, in the -year 1783, prepared
the “Draught of a fundamental Constitution for
the Commonwealth of Virginia.” in which I find
the following passage: “ The General Assembly
(that is, the Legislature, to be composed-of a Sen-
ate and a House of Delegates) shall meet at the
place to which the last adjournment was, on the
forty-second day after the day of the election of
delegates and thenceforward, at any other time or
place, on their own_adjournment, till their office
expires.”” What office?. The office, T answer, of
_ Senators and Delegates—of members of the Le-
gislature—whose posts are.thus declared to be offi-
ces, by the derivation of the term, by its universal
acceptation in common language, by the defini-
tions of the greatest law writers, by our own stat-
utes and the Constitutions of the. States, and by
our most distinguished authors. Al this body of
testimony, speaking with one voice, it might have
been expected, would be sufficient to,convince the
learned eounsel for the defendant and induce them
to abandon theirplea. Butuo;farfromit. They

still tell us that this explanation of the term “office”

is repelled by the Constitution itself, several clau-
ses of which théey cité to prove that it does mot
consider the term as extending to members of the
Legislature, however that term may be understood
elsewhere , '
To this authority, Mr. President, I readily ac<
knowledge that we must submit. . If the Constitu-
tion do’ in fact explain the word “office’” different;
1y from our explanation, our explanation must fall
to. the ground.” Luet us, therefore, examine this

point. Let us view and. consider those clauses’

which are said to contain the explanation.” I.be-
lieve it will be found that they do not warrant
the inferences which have been drawn from them
by the learied counsel for the defendant.

"The first of these elauses which has been relied
on, is found in the .2d section of the 2d 'article of
the Constitution, where it is provided, that “the
President, by and with the advice and consent of
the Senate, shall appoint Ambassadors, other pub-
lic Ministers, and Consuls, and all other officers of
the United States, whose appointments arendthere-
in otherwise provided for, and which- shall be es-
tablished-by law.” But does it follow from. this
that pone are to be considered as officers of the
United States except those whom the ‘President
appoints? So far from it; that the clause express:
1y speaks of officers who are not to be appointed
by the President; and whose appointment is other-
wise provided for by-the Constitution itself. The

‘clause, therefore, proves nothing ; for, as there are |

officers who are not appointed by the President, it
cannot he inferred that Senators are not officers be-
cause the President does not appoint them.

As little can the objection be supported by that
clause (in the 3d section of the 2d article) which
declares that “the President shall commission al}
officers of the United States.” It cannot be hence
inferred, that a’ Senator is not an officer, in the
sense of the Constitution, because he is not com-
missioned by the President; for, at that rate, the

 President himself would not be an officer; nor

would the Vice President, since neither the one
nor the other are commissioned by the President.
It is plain, therefore, that this clause is not to- be
undefstood in its unlimited sense, in which it

- would be a manifest absurdity, and would require

the President to commission himself, but,in a lim-
ited sense, applying to those officers only whom
the \Preéidennappoints. A commission, indeed,
Mr. President, is nothing more than the certificate
of an appointment ; the evidence thata post, office,
or employment, has been conferred by the proper
authority. This certificate, it is perfectly. proper,
that the authority making the appointment should
give. Itis evidence of the fact, and the author-
ity which made the appointment is the most au-
thentic source from whence this evidence can be
derived. ' R

Nothing, therefore, could be more proper than
to provide that the President should commission:

all those officers who derive their appointments.’
But there are officers whom he does,

from him,
not appoint, and whom he does hot, nor can com-
mission ; among the rest, himself and the Vice
President. The clause, therefore, when rightly
understood, proves nothing ; for, as there are offi-
cers who, notwithstanding this clause, are not
commissioned by the President, it cannot be infer-
red that a Senator is not-an officer, because the
President does not give him his commission.

A clause from the 6th section of the 1st article,
in the following words, has also been relied on:

« o Senator or Representative shall, during ‘the
time for which he was elected, be appointed to any civil
office, which shall have been created, or the emboli-

ments whereof shall have been increased, during such -

time ; and no pérson holding any office under the Uni~
ted States, shall be a member of either House during
his continuance in office.” © - e
I am ready to admit, Mr. President, with my
honorable colleague, who “opened the case, that
this clause wears an aspect more hostile to our
construction of the term “office,” than any other
part of the Constitation ; but I contend with him,

that the Constitution, like all other instruments,

must be construed in each separate part of it, se-

cundum subjectam materiem, according to the.

subject matter of each part; and in such a man-
ner as to effectuate every part, and render the
whole ‘consistént. These rules of construction
will not be denied. When this clause comes to
beanalyzed and tried by these rules, it will, I thinky
appear satisfactorily, that our construction 15 not
infringed by it. -

‘What is the object of this clause? It is three- -
fold: first, to prevent a blending of the different

)
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yartments of Government, the Legislative, Hx-
tive, and Judicial; by uniting their functions
the hands of the same individual ; which would
contrary to the spirit of “the Constitution ; se-
1dly; to prevent the Executive from acquiring
undue influence in the Legislature, by appoint-
 its most active and able members to offices
ich must be held at his pleasure ; and thirdly,
take away from aspiring or avaricious mem-
s, the temptation. to create offices, or increase
ir emoluments, which might arise from the
sectation of speedily filling those offices them-
ves. What description of officers was it neces-
y to exclude from the Legislature, in order to
>ct these three objects 2 Flirst, those whose du-
s might be incompatible with a strict and regu-
attendance in the Legislature ; secondly, those
o derive their appointments from the HExecu-
e ; and: thirdly, those whose offices are of a na-
e to be considered as lucrative, to be sought
er on account of their pecuniary emoluments.
s evident, that some one orother of these char-
eristics belongs to every description of officers,
ept “legislative,;” to military, to’executive,
licial, and diplomatic. It is to be presumed,

t the Constitution here used the word * office”’ |

that sense,"and.that only, which was necessary
order to-effectuate its' 1ntentions; and, conse-
ently, that the- clause extends to those officers
y, whom it was the intention of the Constiti-
n to exclude from the Legislature. The clause,
refore, is to be understood, as if, instead of the
reral expressions, *any eivil office,” “any of-
> it _had said, “any other civil office,” *any
er office.”” This will render the whole Con-
ution ‘consistent with itself, and with the well-
ablished meaning of language. In the ¢lause
ative to commissions,” we -have ad - instance
ere; in order to prevent the Constitution from
nouicing a palpable absurdity, it was necessary
explain the genéral term ¢ all officers,” so as to
an “all officers appointed by the President.”
the general expression may be controlled by the
ject-matter and.intént, in dne case, it may in
other ; and certainly the subject-matter and in-

t eould not. speak more strongly against the’

neral expression, in the
e, than 1n this. : .

f this reasoning be well founded, it follows,
it the clause in question provesnothing -against
r docirine of & Senator being an officer, in the
ise of the Constitution : it only proves that the
nstitution, being obliged to use the same word
application to different matters, and. for differ-
¢ purposes, has used it generally,and Ieft it to be
lained by a reference to the intent and-subject-
tter, instead of explaining it by express modifi-
ions. "The object here was, to;exclude certain
cers from the Legislature; and the term. is-used
rerally ; but it by no'meaiis follows, from thence,
it members of the Legislature are not them-
ves officers. oo

A clause in the lst section of the 2d article is
ewise adduced, as distinguishing between “mem-
rs” of the Législature and “officers,” by declar-
r that. “no Senator, or Representative; or person

former, or any other

r

‘holding an office of trust or profit under the Uni-
ted States, shall be appointed an Elector.”  This
proves, indeed, that the words, ¥ Senator and Re-
presentative,” have been repeated from abundant
caution, and in order to prevent doubts on so éssen-
tial a point as the qualifications of an Elector. - But
has it ever been heard before, that two words or
two phrases cannot mean the same thing, because
they are used together in a legal instrument? Do
we.not, on the contrary, know that it-is common,
in such instruments, to use 2 number ‘of synony-
mous terms, in order to express more plainly and
precisely the same idea, and to femove all danger
of uncertainty ? ~ How frequently do we meet with
the expression, “any deed,instrument, or writing %
And yet nobody ever supposed, on this account,
that a “deed” was not a “writing” and an “instru-
ment.” Which, however, would be quite as rea-

 sonable as to infer, from the above-cited passage in

the Constitution, that a Senator or
is not an “ officer.” ‘

In the-8th section of the 1st article, it is provided,
“that Congress shall have power to'make all laws
which shall he necessary and proper for carrying
into effect the foregoing powers vested by this Con-

Representative

stitution in the Government of the United ‘States,

or in any department or gfficer thereof.” This has
also been relied on, as proving that the Constitu-
tion does not consider a member of the Legisla-
ture as‘an “officer.” A disfinction, it is. said, is
here drawn between a. “ department” of the Gov-
ernment, and an “officer” of the Government; and

.2’ member of the Legislature, which isa “ depart-

ment,” cannot, thérefore, be considered asan “offi-
cer.” But this reasoning, if wellfounded, would
prove that the Secretary of the Treasury is not an
* officer ;” for the Treasury is a ¥ departinent,” and
he is a member of it. o S
Such are, Mr. President, the clausés of the Con-
stitution which have been opposed, by the learned
counsel for the 'defendant, to our ‘construction of
the term “office.” It has, I trust, been proved,
that when rightly understood, they afford no solid
ground of objection. o ' :
Thelearned counsel, who immediately preceded
me, urged an objection, derived from the inconve-

‘nience of this construction. - The consequence of

an impeachment, he says, is a-sequestration of the
member from his seat, until the trial is over: gnd
if a Senator may be impeached, the conséquence
is, that a factious majority in the House of Rep-
resentatives may, by-an unfounded and vexatious
impeachment, remove from his seat; for an unlim-
ited time, any Senator, whose talenss, influence,
and courage, may have rendered him the object of
their dislike or dread. This objection, if founded
in truth, would, I confess,have considerable weight:
but, with all deference to the learning of the hon-
orable- counsel, 1 apprehend that itis:wholly un-
founded. According to the law and practice in
England, for whieh I appeal to all the precedents.
of impeachment, a member of the House of Peers
is not removed from the House in consequence of
animpeachment. The sequestration from his seat
does indeed take place, but it means nothing more
than his being prevented from sitting when any-
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hing relative to the impeachment is under con-
ideration. :

An objection has also been drawn from the sup-
Josed intention with which the power of impeach-
nent was established by the Constitution. The
ole objéct of this power, it is said, was to provide
. remedy against the favoritism or obstinacy of
he Supreme Executive Magistrate, by affording
» means of removing from office improper persons,
whom he might be.inclined to retain-in place, to
the detriment of the nation. This necessity does
not exist, we are told, with respect to members of
the Legislature, who ‘are removable by the people
themselves, at stated periods; and to whom, con-
sequently; the' power of impeachment ought not
to extend. - . N

‘But this cannot be the sole object of the power
of impeachment, becatse the President himself
is liable to be impeached, as well as the officers
whom he appoints. S0 'also is the Vice President.
And yet these two great officers are appointed by
the people themselves, in a manner far more direct
and immediate than Senators, and removable at
shorter periods. If the power of impedchment be,
as the learned counsel insist, intended asan aid to
the control which the people, by the right of elec-
tion, have over their -public servants, or to supply
the place of that control where its does not exist,
surely there is' much stronger reason forits ex-
tending to Senators than to the President or Vice
President; for Senators are much further removed’
from the power of the people and the control.of
elections than those officers, They are elected for
a rauch longer period: their election being made
bir Legislative bodies, who are chosen by the peo-
ple for other purposes,and, fora considerable time,

is far less influenced by popular opinion or popular
feelings than that of the President, who is chosen
by electors, elected for that sole purpose, and se-
lected, in almost every instance, according to their
known attachment to the favored candidate. The
election of the President and Vice President, there-
fore, partakes far more of the nature of a po ular
election than that of Senators. Indeed, of aﬁ the
component members of our Govetnment, the Sen-
ate, both in the mode of its appointment and .the
term of its duration, is intended to be, and actually
is,the most permanent and independent—the fur-
thest elevated above.the region and the influence
of those storms whereby a popular Government
must sometimes be agitated. ~God forbid, Mr. Pre-
sident, that I should find fault with these ingredi-
ents in the cordposition of the Senate, or do; any-
thing which could tend. in the least to-diminish
theirefficiency. I consider them as among the most
valuable principles of the Constitution. I'consi-
der. this honorable body as the sheet-anchor of our
- vessel of state; and if we escape (as I ‘trust-we
shall) from those tempests which await all popu-
lar Governments, and have’ overset so many, it
will be to the stability, the independence, the firm-
ness, of, this honorable bedy, that we shall, be in-
debted for our escape. . 'With these sentiments, it
cannot be supposed that I would, intentionally,

attempt to weaken thé moorings by which alone
we can be leld in our station. ~But this very in-

dependence of the Senate, in its duration,and the
mode of its appointment ; this.very removal from
the influence of popular opinion and popular infly~

tending the power of impeachment to its members;
for, in proportion as the controlling power of the
people, by means of election, is weakened and
diminished, other means of control ought to be
increased. ‘

We have heard much, Mr. President, respecting
the nature of those offences to which the power
of impeachment was intended to apply. Theyare
said to be merely official offences. If by this be
meant offenices committed by an officer, it proves
nothing, or is, at best, no more than begging the
question ; for a Senator, according to our doctrine, -
is an officer. Butif, by gfficial offences, the learned

counsel mean offences committed by an officer,

and relating solely to the daties of his office, I must
intreat them to reflect on the extent 10 which their

' doctrine would lead. Supposea Judge of the Uni-
ted States to commit theft or perjury; would the

learned counsel say that he shall not be impeached
forit? If so, he must remain in office with all
his infamy ; for there is no method of removing

& Judge but by impeachment. Many other cases;

equally strong, might be supposed. It seems to”
ment has two objects: first, to remove persons

worthy of retaining their offices; and, secondly, to
punish those_offences of a- mere political nature,

| which, though:not susceptible of that exact defini-

tion whereby they might be brought within' the

ous'to the public. These-offences, in the English.
law, and in our Constitutions, which have bor-
rowed its phraseology, are called “ high crimes and
misdemearnors.” Now, let me ask, Mr. President,
whether offences of this nature may not be com-
mitted by a Senator? Let me ask, whether he
may not commit them to an extent far more dan-
gerous than any otherman;; or, if gentlemen please,,
than any other officer? Placed as he is on the
very pinnacle of the Constitution ; touching' the
Executive power with one hand, the J udicial with
the other, and partaking fully of the Legislatives
secured in his seat for six years—a longer period:
than any other known. to the Constitution—and
depending for his re-election, not on the people, or

but on a Legislative body, where a party may be
formed to, support him: whose “high crimes and
misdemeanors,” let me ask, canbe more safely’
committed, or more dangerous than his? What
an inconsisteney to say that the collector of the
most petty custom-house, or a person. standing 1o
the lowest grade of military commission, may be-
impeached for offences dangerous to the State, and:
therefore requiring his removal from office, and:
th?t a Senator of the United Statesisnot impeach-
able! ,

But the effect of an impeachment, it is said, may’
be produced in another manner; more conformable-
to the dignity of the Senate. The same majority’

of two-thirds which can convict on an impeach~

ence, furnishes a strong argument in favor of ex-

me, on the contrary, that the power of impeach- |

whose misconduct may have rendered them un-~

sphere of ordinary tribunals, are yet very danger- .

on electors chosen by them for that sole purpose, . L
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ment.may also expel; and thus an improper per-’
sonr may. be driven from the Senate. But, in the
first -place, he cannot be thus kept out in future;
for, though the Senate may expel, it cannot dis-
qualify. And if we suppose the case (which may
very well happen) of a great and wicked man,
supported by a strong party in the Legislature of
his own State, he may return again, after being
expelled, and may go on in the commission of
“ high erimes and misdemeanors,” in the very sta-.
tion whi¢h gives him the greatest means of com-
mitting them with effect. ‘

In the second place, an offender has a much bet-
ter chance to escape from an expulsion than from
an impeachment.. Where the offence is of a very
dark and complicated nature; consists in transac-

“tions or. plots carried on at a distance, or in many
places, at once; and, of consequence, cannot be
brought to light, and fully substantiated, without a.
laborious, long-continued, and systematic inquiry ;
it must be admitted that the aid of a prosecutor
-will be necessary: and that the Senate; of itself,
and for the mere purpose of expulsion, will.be little
.disposed to undertake so tedious and disagreeable
a task. o

As to ‘the. dignity of the Senate, about which

mueh has been said, I trust, Mr. President, that I
“shall always be as anxiously tender .of it as any
other person ; and I do most solemnly and seriously
believe that I am, at this mement, laboring for the
dignity 'of this honorable /body, in attempting to
.render its members liable to impeachment. For
which line of conduct is most dignified ; to wrap
rope’s self up in legal inviolability, and thus avoid:
an inguiry1nto our conduct, or, conscious of recti-
tude, to brave investigation, and offer ourselves to
the strictest serutiny 2 The.awful station which
this honorable bedy holds in our system ; the high
and all-important.trust assigned to it by the Con-
stitution,no lessthan toregulate all themovements, |
both Legislative and Executive ; to serve as both
the ballast and the anchor-of the political vessel;
require that its members should inspire the utmost
degree of confidence into the nation—should .not
on%y’ be free from/ guilt, but free from suspicion.
Will they be more: likerlfr 10 escape .Suspicion, to
inspire confidence, by declaring that they will avail
‘themselves of a doubtful ¢onstruction .of the Con-
stitution, to screen their.own conduct from'all in-
‘quiry, except by themselves, or by boldly standing |
forth: to the light, and extending to their 6wn per:
sons and actionsthat power of investigation, by the
representatives of the nation, which the Constitu-
tion has appointed for those who_exercised- its
powers? 1 confess, Mr. President, that feeling, as.
1 do, for the dignity of this honorable body ; deeply
impressed, as I'am, with the awful nature of ifs
trust, and the essential importance of its inspiring
the nation with the:most unlimited confidence,
1 tremble to think of its declaring, by a solemn
decision, that the conduct of its members shall b
exempt from inquiry by impeachment. -

I bave now, Mr. President, gone through the
various heads of this very important argument, to
which I am far from supposing that F'haye been
able to do justice. Itis satisfactory to me, how-

12 o’clock ‘to-morrow.

ever, to reflect that my deficiencies are amply
supplied by the cause itself, by the tilents of my
learned and eloquent associate, and, above all, b
the wisdom of this honorable body ; to whose deci-
sion I now submit the subject, with an entire
conviction that its detetmination will be worthy
of the exalted, station which it holds in our Gov-
ernment, the confidence reposed in it by the-Con-
stitution, and the veneration wherein it is held by
the American people. : '

After Mr. Harper had close
the Vice PRESIDENT inquired
they had
which, \ . ‘ B

Mr. BavaRrb, in their behalf, requested permis-
sion to withdraw for a few minutes ; and, return-
ing into the Court, he replied in the negative.

On motion that the Court adjotirn, it.adjourned
10 12 o’clock on Monday next. o

d his observations,
) of the 'Managers it
any further observations to offer ? On,

oNBAY, January 7. B o
‘On motion to agree to the fqllowing resolutions :
# That William Blount ‘was a civil officer of the Uni-

ted States, within the meaning of the Constitution of the

“United States, and, therefore, liable to be impeached by

the House of Representatives; - L

“That, as the Articles of Impeachment charge -him
with high crimes and misdemeanors, supposed to have
been committed while he was a Sénator ‘of the United

States, his plea ought to:be overruled:” - SRR
After debate, on motion, the Court' adjourned
till 12 o’elock to-morrow. o e
Vo~ .

i

. ] Tuespay, January 8. o
The Senate resumed the consideration of the
motion made yesterday, on the -impeachability of
William Blouat, late 2 Senator of the” United
States, by the House of Representatives; and, af-
ter debate, the Court adjourned till 12 o’clock to-

morrow. ‘ C

WEDNE‘SD'AY,Januar’y 9.

The Senate again resumed the consideration of -
the motion made on-the 7th instant, on the im-
peachability of William Blount, late-a Senator of

the United States, by the House of Reépresenta-

tives; and; after debate, on motion,-adjourned to

TrURsDAY, January 10, .
! The Court, proceeded in the debate on the mo-
tion made on the 7th.instant, and which' had been
under consideration every day since; and, on the
question to agree thereto, it was determined inthe .
negative—yeas 11; nays 14, as follows: N
“Yxgas—Messts. Chipman, Davenport, Goodhue; Lati-
mer, Livetmore, Lloyd, Paine, Ross, Sedgwick, Stock
ton, and Tracy. . . Y T
Naxs—Messts. Anderson, Bingham, Bloodworth,
Brown, Foster, Greene; Gunn, Hillkouse, Howard,
Langdon, Mazrsball, Martin, Mason, and Read.. -

'+ On motion, the Court adjourned to 12 oécloqék

to-morrow.
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