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Errata

493 U. S. 168, line 6: “Hoffman-La Roche Inc.” should be “Hoffmann-La
Roche Inc.”

520 U. S. 1185, line 17: “102 F. 3d 551” should be “112 F. 3d 787”.
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J USTICES

of the

SU PREME COURT

during the time of these reports*

WILLIAM H. REHNQUIST, Chief Justice.
JOHN PAUL STEVENS, Associate Justice.
SANDRA DAY O’CONNOR, Associate Justice.
ANTONIN SCALIA, Associate Justice.
ANTHONY M. KENNEDY, Associate Justice.
DAVID H. SOUTER, Associate Justice.
CLARENCE THOMAS, Associate Justice.
RUTH BADER GINSBURG, Associate Justice.
STEPHEN BREYER, Associate Justice.

retired

LEWIS F. POWELL, Jr., Associate Justice.
WILLIAM J. BRENNAN, Jr., Associate Justice.1

BYRON R. WHITE, Associate Justice.
HARRY A. BLACKMUN, Associate Justice.

officers of the court
JANET RENO, Attorney General.
SETH P. WAXMAN, Solicitor General.2

WILLIAM K. SUTER, Clerk.
FRANK D. WAGNER, Reporter of Decisions.
DALE E. BOSLEY, Marshal.
SHELLEY L. DOWLING, Librarian.

*For notes, see p. iv.
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NOTES

1 Justice Brennan, who retired effective July 20, 1990 (498 U. S. vii), died
on July 24, 1997. See post, p. vii.

2 The Honorable Seth P. Waxman, of the District of Columbia, was nomi-
nated by President Clinton on September 9, 1997, to be Solicitor General;
the nomination was confirmed by the Senate on November 7, 1997; he was
commissioned and took the oath of office on November 13, 1997. He was
presented to the Court as Acting Solicitor General on October 6, 1997.
See post, p. ix.
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SUPREME COURT OF THE UNITED STATES

Allotment of Justices

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, William H. Rehnquist,
Chief Justice.

For the First Circuit, David H. Souter, Associate Justice.
For the Second Circuit, Ruth Bader Ginsburg, Associate

Justice.
For the Third Circuit, David H. Souter, Associate Justice.
For the Fourth Circuit, William H. Rehnquist, Chief Justice.
For the Fifth Circuit, Antonin Scalia, Associate Justice.
For the Sixth Circuit, John Paul Stevens, Associate Justice.
For the Seventh Circuit, John Paul Stevens, Associate Justice.
For the Eighth Circuit, Clarence Thomas, Associate Justice.
For the Ninth Circuit, Sandra Day O’Connor, Associate

Justice.
For the Tenth Circuit, Stephen Breyer, Associate Justice.
For the Eleventh Circuit, Anthony M. Kennedy, Associate

Justice.
For the Federal Circuit, William H. Rehnquist, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S.,
p. vi, 509 U. S., p. v, and 512 U. S., p. v.)

v
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DEATH OF JUSTICE BRENNAN

Supreme Court of the United States

MONDAY, OCTOBER 6, 1997

Present: Chief Justice Rehnquist, Justice Stevens,
Justice O’Connor, Justice Scalia, Justice Kennedy,
Justice Souter, Justice Thomas, Justice Ginsburg, and
Justice Breyer.

The Chief Justice said:

As we open this morning, I note with sadness that our
friend and colleague, William Joseph Brennan, Jr., a retired
Justice of this Court, died on July 24, 1997, at Arlington,
Virginia.

Born in Newark, New Jersey, on April 25, 1906, William
Brennan was the second of eight children born to Irish par-
ents who emigrated to the United States in 1890. An out-
standing student from an early age, he was an honor student
of the Wharton School of the University of Pennsylvania and
graduated high in his class at Harvard Law School.

Justice Brennan joined a prominent New Jersey law firm
where he specialized in labor law. He was an Army officer
during World War II and served on the staff of the Undersec-
retary of War. Following a brief return to private practice
after the war, he began his judicial career. He moved rap-
idly from the state trial bench to the New Jersey Supreme
Court. President Eisenhower nominated him to this Court
in 1956.

Justice Brennan authored many landmark opinions while
on the bench of this Court. He became a champion of an
expansive view of constitutional protection of individual

vii
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viii DEATH OF JUSTICE BRENNAN

rights. Following his retirement in 1990 after 33 years
on this bench, Justice Brennan often frequented the build-
ing and continued a warm relationship with his former
colleagues.

The members of this Court will greatly miss Justice Bren-
nan’s wit and his friendly, buoyant spirit, and I speak for
them in expressing our profound sympathy to Mrs. Brennan,
to his daughter and two sons, and to all those whose lives
were touched by this remarkable man. The recess the
Court takes this month will be in his memory. At an ap-
propriate time, the traditional memorial observance of
the Court and the Bar of this Court will be held in this
Courtroom.
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PRESENTATION OF THE ACTING
SOLICITOR GENERAL

Supreme Court of the United States

MONDAY, OCTOBER 6, 1997

Present: Chief Justice Rehnquist, Justice Stevens,
Justice O’Connor, Justice Scalia, Justice Kennedy,
Justice Souter, Justice Thomas, Justice Ginsburg, and
Justice Breyer.

The Chief Justice said:

I have the honor to announce, on behalf of the Court, that
the October 1996 Term of the Supreme Court of the United
States is now closed, and the October 1997 Term is now con-
vened. The Court now recognizes the Attorney General,
Janet Reno.

The Attorney General said:

Mr. Chief Justice, and may it please the Court. I have
the honor to present to the Court the Acting Solicitor Gen-
eral, Seth P. Waxman of the District of Columbia.

The Chief Justice said:

Mr. Acting Solicitor General, the Court welcomes you to
the performance of the important office that you have as-
sumed, to represent the government of the United States
before this Court. We wish you well in your office.

ix
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IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1997

BROWN v. WILLIAMS et al.

on motion for leave to proceed in forma pauperis

No. 97–5370. Decided October 20, 1997

Pro se petitioner seeks leave to proceed in forma pauperis so that he may
file a petition for a writ of certiorari to the Sixth Circuit. Since 1994,
when this Court invoked its Rule 39.8 to deny him in forma pauperis
status, Brown v. Brown, 513 U. S. 1040, he has filed eight petitions, each
of which has been denied without recorded dissent.

Held: Petitioner’s motion to proceed in forma pauperis is denied. For
the reasons discussed in Martin v. District of Columbia Court of Ap-
peals, 506 U. S. 1, he is also barred from filing any further certiorari
petitions in noncriminal matters unless he first pays the required dock-
eting fee and submits his petition in compliance with Rule 33.1.

Motion denied.

Per Curiam.
Pro se petitioner Carson Lynn Brown seeks leave to pro-

ceed in forma pauperis in order that he may file a petition
for a writ of certiorari to the United States Court of Appeals
for the Sixth Circuit, which dismissed his appeal after he
failed to pay the required filing fee.

We deny petitioner leave to proceed in forma pauperis.
He is allowed until November 10, 1997, within which to pay
the docketing fee required by this Court’s Rule 38(a) and to
submit his petition in compliance with Rule 33.1. For the

1
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Stevens, J., dissenting

reasons discussed below, we also direct the Clerk of the
Court not to accept any further petitions for certiorari in
noncriminal matters from petitioner unless he first pays the
docketing fee required by Rule 38(a) and submits his petition
in compliance with Rule 33.1.

Petitioner has a history of abusing this Court’s certiorari
process. In 1994, we invoked Rule 39.8 to deny petitioner
in forma pauperis status. Brown v. Brown, 513 U. S. 1040
(1994). Undeterred by this action, petitioner has continued
filing frivolous petitions with this Court. To date, petitioner
has filed eight petitions over the last eight years, each of
which has been denied without recorded dissent. In the in-
stant petition, Brown alleges that certain prison officials con-
spired to violate his constitutional rights by, inter alia, deny-
ing him access to the courts and sabotaging his laundry, and
that the District Judge below was biased against him as an
“African Jew.” These claims are patently frivolous.

We enter this order barring prospective in forma pau-
peris filings by petitioner for the reasons discussed in Mar-
tin v. District of Columbia Court of Appeals, 506 U. S. 1
(1992) (per curiam). Because petitioner has limited his
abuse of the certiorari process to noncriminal cases, we limit
our sanction accordingly.

It is so ordered.

Justice Stevens, dissenting.
For reasons previously stated, see Martin v. District of

Columbia Court of Appeals, 506 U. S. 1, 4 (1992), and cases
cited, I respectfully dissent.
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STATE OIL CO. v. KHAN et al.

certiorari to the united states court of appeals for
the seventh circuit

No. 96–871. Argued October 7, 1997—Decided November 4, 1997

Respondents’ agreement to lease and operate a gas station obligated them
to buy gasoline from petitioner State Oil Company at a price equal to a
suggested retail price set by State Oil, less a specified profit margin;
required them to rebate any excess to State Oil if they charged custom-
ers more than the suggested price; and provided that any decrease due
to sales below the suggested price would reduce their margin. After
they fell behind in their lease payments and State Oil commenced evic-
tion proceedings, respondents brought this suit in federal court, alleging
in part that, by preventing them from raising or lowering retail gas
prices, State Oil had violated § 1 of the Sherman Act. The District
Court entered summary judgment for State Oil on this claim, but the
Seventh Circuit reversed on the basis of Albrecht v. Herald Co., 390
U. S. 145, 152–154, in which this Court held that vertical maximum price
fixing is a per se antitrust violation. Although the Court of Appeals
characterized Albrecht as “unsound when decided” and “inconsistent
with later decisions,” it felt constrained to follow that decision.

Held: Albrecht is overruled. Pp. 10–22.
(a) Although most antitrust claims are analyzed under a “rule of rea-

son,” under which the court reviews a number of relevant factors, see,
e. g., Arizona v. Maricopa County Medical Soc., 457 U. S. 332, 342–343,
some types of restraints on trade have such predictable and pernicious
anticompetitive effect, and such limited potential for procompetitive
benefit, that they are deemed unlawful per se, see, e. g., Northern Pacific
R. Co. v. United States, 356 U. S. 1, 5. A review of this Court’s perti-
nent decisions is relevant in assessing the continuing validity of the
Albrecht per se rule. See, e. g., Kiefer-Stewart Co. v. Joseph E. Sea-
gram & Sons, Inc., 340 U. S. 211, 213 (maximum resale price fixing ille-
gal per se); United States v. Arnold, Schwinn & Co., 388 U. S. 365, 379–
380 (vertical nonprice restrictions illegal per se); Continental T. V., Inc.
v. GTE Sylvania Inc., 433 U. S. 36, 47–49, 58–59 (overruling Schwinn).
A number of this Court’s later decisions have hinted that Albrecht’s
analytical underpinnings were substantially weakened by GTE Syl-
vania—see, e. g., Maricopa County, supra, at 348, n. 18; 324 Liquor
Corp. v. Duffy, 479 U. S. 335, 341–342; Atlantic Richfield Co. v. USA
Petroleum Co., 495 U. S. 328, 335, n. 5, 343, n. 13—and there is a consid-
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erable body of scholarship discussing the procompetitive effects of verti-
cal maximum price fixing. Pp. 10–15.

(b) Informed by the foregoing decisions and scholarship, and guided
by the general view that the antitrust laws’ primary purpose is to pro-
tect interbrand competition, see, e. g., Business Electronics Corp. v.
Sharp Electronics Corp., 485 U. S. 717, 726, and that condemnation of
practices resulting in lower consumer prices is disfavored, Matsushita
Elec. Industrial Co. v. Zenith Radio Corp., 475 U. S. 574, 594, this Court
finds it difficult to maintain that vertically imposed maximum prices
could harm consumers or competition to the extent necessary to justify
their per se invalidation. Albrecht’s theoretical justifications for its per
se rule—that vertical maximum price fixing could interfere with dealer
freedom, restrict dealers’ ability to offer consumers essential or desired
services, channel distribution through large or specially advantaged
dealers, or disguise minimum price fixing schemes—have been abun-
dantly criticized and can be appropriately recognized and punished
under the rule of reason. Not only are they less serious than the Al-
brecht Court imagined, but other courts and antitrust scholars have
noted that the per se rule could in fact exacerbate problems related to
the unrestrained exercise of market power by monopolist-dealers. For
these reasons, and because Albrecht is irrelevant to ongoing Sherman
Act enforcement, see Copperweld Corp. v. Independence Tube Corp., 467
U. S. 752, 777, and n. 25, and there are apparently no cases in which
enforcement efforts have been directed solely against the conduct con-
demned in Albrecht, there is insufficient economic justification for the
per se rule. Respondents’ arguments in favor of the rule—that its elim-
ination should require persuasive, expert testimony establishing that it
has distorted the market, and that its retention is compelled by Toolson
v. New York Yankees, Inc., 346 U. S. 356, and Flood v. Kuhn, 407 U. S.
258—are unavailing. Pp. 15–19.

(c) Albrecht does not deserve continuing respect under the doctrine
of stare decisis. Stare decisis is not an inexorable command, particu-
larly in the area of antitrust law, where there is a competing interest in
recognizing and adapting to changed circumstances and the lessons of
accumulated experience. See, e. g., National Soc. of Professional En-
gineers v. United States, 435 U. S. 679, 688. Accordingly, this Court has
reconsidered its decisions construing the Sherman Act where, as here,
the theoretical underpinnings of those decisions are called into serious
question. See, e. g., GTE Sylvania, supra. Because Albrecht has been
widely criticized since its inception, and the views underlying it have
been eroded by this Court’s precedent, there is not much of that decision
to salvage. See, e. g., Neal v. United States, 516 U. S. 284, 295. In
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overruling Albrecht, the Court does not hold that all vertical maximum
price fixing is per se lawful, but simply that it should be evaluated under
the rule of reason, which can effectively identify those situations in
which it amounts to anticompetitive conduct. The question whether
respondents are entitled to recover damages in light of this Court’s
overruling of Albrecht should be reviewed by the Court of Appeals in
the first instance. Pp. 20–22.

93 F. 3d 1358, vacated and remanded.

O’Connor, J., delivered the opinion for a unanimous Court.

John Baumgartner argued the cause for petitioner. With
him on the briefs was Paul Kalinich.

Acting Assistant Attorney General Klein argued the
cause for the United States et al. as amici curiae urging
reversal. With him on the brief were Acting Solicitor Gen-
eral Dellinger, Deputy Solicitor General Wallace, Deputy
Assistant Attorney General Melamed, Edward C. DuMont,
Catherine G. O’Sullivan, and David Seidman.

Anthony S. DiVincenzo argued the cause and filed a brief
for respondents.

Pamela Jones Harbour, Deputy Attorney General of New
York, argued the cause for the state parties as amici curiae
urging affirmance. With her on the brief were Dennis C.
Vacco, Attorney General of New York, Barbara Gott Billet,
Solicitor General, and Stephen D. Houck, Robert L. Hubbard,
Darrell M. Joseph, and John A. Ioannou, Assistant Attor-
neys General, Bruce M. Botelho, Attorney General of Alaska,
and Daveed A. Schwartz, Assistant Attorney General, Grant
Woods, Attorney General of Arizona, Winston Bryant, At-
torney General of Arkansas, and J. Jordan Abbott, Assistant
Attorney General, Richard Blumenthal, Attorney General of
Connecticut, M. Jane Brady, Attorney General of Delaware,
Robert A. Butterworth, Attorney General of Florida, and
Patricia A. Conners, Assistant Attorney General, Calvin E.
Halloway, Sr., Attorney General of Guam, Margery S. Bron-
ster, Attorney General of Hawaii, Alan G. Lance, Attorney
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General of Idaho, and Brett T. DeLange, Deputy Attorney
General, Jim Ryan, Attorney General of Illinois, and Bar-
bara Preiner, Solicitor General, Thomas J. Miller, Attorney
General of Iowa, and Elizabeth M. Osenbaugh, Solicitor Gen-
eral, Carla J. Stovall, Attorney General of Kansas, and John
W. Campbell, Deputy Attorney General, J. Joseph Curran,
Jr., Attorney General of Maryland, and Ellen S. Cooper, As-
sistant Attorney General, Frank J. Kelley, Attorney General
of Michigan, and Fredrick H. Hoffecker, Hubert H. Hum-
phrey III, Attorney General of Minnesota, Mike Moore, At-
torney General of Mississippi, and James F. Steel, Deputy
Attorney General, Joseph P. Mazurek, Attorney General of
Montana, Frankie Sue Del Papa, Attorney General of Ne-
vada, Steven M. Houran, Acting Attorney General of New
Hampshire, and Walter L. Maroney, Senior Assistant Attor-
ney General, Peter Verniero, Attorney General of New Jer-
sey, and Laurel A. Price, Deputy Attorney General, Tom
Udall, Attorney General of New Mexico, and Susan G.
White, Assistant Attorney General, Michael F. Easley, At-
torney General of North Carolina, and K. D. Sturgis, Assist-
ant Attorney General, Heidi Heitkamp, Attorney General
of North Dakota, and Laurie J. Loveland, Solicitor General,
D. Michael Fisher, Attorney General of Pennsylvania, and
James A. Donahue III, Acting Chief Deputy Attorney Gen-
eral, Jeffrey B. Pine, Attorney General of Rhode Island,
Mark Barnett, Attorney General of South Dakota, John
Knox Walkup, Attorney General of Tennessee, Michael E.
Moore, Solicitor General, and Dennis Garvey, Interim Dep-
uty Attorney General, Dan Morales, Attorney General of
Texas, Jorge Vega, First Assistant Attorney General, and
Laquita A. Hamilton, Deputy Attorney General, James S.
Gilmore III, Attorney General of Virginia, and Frank
Seales, Jr., Senior Assistant Attorney General, Christine O.
Gregoire, Attorney General of Washington, and Jon P. Fer-
guson, Darrell V. McGraw, Jr., Attorney General of West
Virginia, James E. Doyle, Attorney General of Wisconsin,
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and Kevin J. O’Connor, Assistant Attorney General, and
William U. Hill, Attorney General of Wyoming.*

Justice O’Connor delivered the opinion of the Court.

Under § 1 of the Sherman Act, 26 Stat. 209, as amended,
15 U. S. C. § 1, “[e]very contract, combination . . . , or conspir-
acy, in restraint of trade” is illegal. In Albrecht v. Herald
Co., 390 U. S. 145 (1968), this Court held that vertical maxi-
mum price fixing is a per se violation of that statute. In
this case, we are asked to reconsider that decision in light
of subsequent decisions of this Court. We conclude that
Albrecht should be overruled.

I

Respondents, Barkat U. Khan and his corporation, entered
into an agreement with petitioner, State Oil Company, to
lease and operate a gas station and convenience store owned

*Briefs of amici curiae urging reversal were filed for the American
Automobile Manufacturers Association et al. by Stephen M. Shapiro, Roy
T. Englert, Jr., Donald M. Falk, Phillip D. Brady, and Charles H. Lock-
wood II; for the American Petroleum Institute by Edwin M. Zimmerman,
Robert A. Long, Jr., G. William Frick, Harry M. Ng, and Douglas W.
Morris; for the Business Roundtable by Thomas B. Leary and Robert C.
Weinbaum; and for the Newspaper Association of America et al. by Wil-
liam T. Lifland, Patricia Farren, David S. J. Brown, Rene P. Milam,
Peter C. Gould, Andrew Merdek, William T. Garcia, Cristina L. Mendoza,
and George Freeman.

Briefs of amici curiae were filed for the Association of the Bar of the
City of New York by Richard M. Steuer; for the Coalition for Fair Con-
sumer Pricing by Steven B. Feirman, Barry M. Heller, H. Bret Lowell,
Philip F. Zeidman, and Stanley J. Adelman; for the Minnesota Service
Station and Convenience Store Association et al. by Gary E. Persian and
Paul E. Slater; for the National Association of Manufacturers by Mark
L. Davidson, Jan S. Amundson, and Quentin Riegel; for the National
Automobile Dealers Association by Paul R. Norman; for the National
Beer Wholesalers Association, Inc., by Ernest Gellhorn, Donald I. Baker,
and W. Todd Miller; and for the Service Station Dealers of America by
Peter H. Gunst.
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by State Oil. The agreement provided that respondents
would obtain the station’s gasoline supply from State Oil at
a price equal to a suggested retail price set by State Oil, less
a margin of 3.25 cents per gallon. Under the agreement,
respondents could charge any amount for gasoline sold to the
station’s customers, but if the price charged was higher than
State Oil’s suggested retail price, the excess was to be re-
bated to State Oil. Respondents could sell gasoline for less
than State Oil’s suggested retail price, but any such decrease
would reduce their 3.25 cents-per-gallon margin.

About a year after respondents began operating the gas
station, they fell behind in lease payments. State Oil then
gave notice of its intent to terminate the agreement and com-
menced a state court proceeding to evict respondents. At
State Oil’s request, the state court appointed a receiver to
operate the gas station. The receiver operated the station
for several months without being subject to the price re-
straints in respondents’ agreement with State Oil. Accord-
ing to respondents, the receiver obtained an overall profit
margin in excess of 3.25 cents per gallon by lowering the
price of regular-grade gasoline and raising the price of pre-
mium grades.

Respondents sued State Oil in the United States District
Court for the Northern District of Illinois, alleging in part
that State Oil had engaged in price fixing in violation of § 1
of the Sherman Act by preventing respondents from raising
or lowering retail gas prices. According to the complaint,
but for the agreement with State Oil, respondents could have
charged different prices based on the grades of gasoline, in
the same way that the receiver had, thereby achieving
increased sales and profits. State Oil responded that the
agreement did not actually prevent respondents from setting
gasoline prices, and that, in substance, respondents did not
allege a violation of antitrust laws by their claim that State
Oil’s suggested retail price was not optimal.
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The District Court found that the allegations in the com-
plaint did not state a per se violation of the Sherman Act
because they did not establish the sort of “manifestly anti-
competitive implications or pernicious effect on competition”
that would justify per se prohibition of State Oil’s conduct.
App. 43–44. Subsequently, in ruling on cross-motions for
summary judgment, the District Court concluded that re-
spondents had failed to demonstrate antitrust injury or harm
to competition. App. to Pet. for Cert. 37a. The District
Court held that respondents had not shown that a difference
in gasoline pricing would have increased the station’s sales;
nor had they shown that State Oil had market power or that
its pricing provisions affected competition in a relevant mar-
ket. Id., at 37a, 40a. Accordingly, the District Court en-
tered summary judgment for State Oil on respondents’ Sher-
man Act claim. Id., at 40a.

The Court of Appeals for the Seventh Circuit reversed.
93 F. 3d 1358 (1996). The court first noted that the agree-
ment between respondents and State Oil did indeed fix maxi-
mum gasoline prices by making it “worthless” for respond-
ents to exceed the suggested retail prices. Id., at 1360.
After reviewing legal and economic aspects of price fixing,
the court concluded that State Oil’s pricing scheme was a per
se antitrust violation under Albrecht v. Herald Co., supra.
Although the Court of Appeals characterized Albrecht as
“unsound when decided” and “inconsistent with later deci-
sions” of this Court, it felt constrained to follow that decision.
93 F. 3d, at 1363. In light of Albrecht and Atlantic Richfield
Co. v. USA Petroleum Co., 495 U. S. 328 (1990) (ARCO), the
court found that respondents could have suffered antitrust
injury from not being able to adjust gasoline prices.

We granted certiorari to consider two questions, whether
State Oil’s conduct constitutes a per se violation of the Sher-
man Act and whether respondents are entitled to recover
damages based on that conduct. 519 U. S. 1107 (1997).
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II
A

Although the Sherman Act, by its terms, prohibits every
agreement “in restraint of trade,” this Court has long recog-
nized that Congress intended to outlaw only unreasonable
restraints. See, e. g., Arizona v. Maricopa County Medical
Soc., 457 U. S. 332, 342–343 (1982) (citing United States v.
Joint Traffic Assn., 171 U. S. 505 (1898)). As a consequence,
most antitrust claims are analyzed under a “rule of reason,”
according to which the finder of fact must decide whether
the questioned practice imposes an unreasonable restraint on
competition, taking into account a variety of factors, includ-
ing specific information about the relevant business, its con-
dition before and after the restraint was imposed, and the
restraint’s history, nature, and effect. 457 U. S., at 343, and
n. 13 (citing Board of Trade of Chicago v. United States, 246
U. S. 231, 238 (1918)).

Some types of restraints, however, have such predictable
and pernicious anticompetitive effect, and such limited po-
tential for procompetitive benefit, that they are deemed un-
lawful per se. Northern Pacific R. Co. v. United States, 356
U. S. 1, 5 (1958). Per se treatment is appropriate “[o]nce ex-
perience with a particular kind of restraint enables the Court
to predict with confidence that the rule of reason will con-
demn it.” Maricopa County, supra, at 344; see also Broad-
cast Music, Inc. v. Columbia Broadcasting System, Inc., 441
U. S. 1, 19, n. 33 (1979). Thus, we have expressed reluctance
to adopt per se rules with regard to “restraints imposed in
the context of business relationships where the economic im-
pact of certain practices is not immediately obvious.” FTC
v. Indiana Federation of Dentists, 476 U. S. 447, 458–459
(1986).

A review of this Court’s decisions leading up to and beyond
Albrecht is relevant to our assessment of the continuing va-
lidity of the per se rule established in Albrecht. Beginning
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with Dr. Miles Medical Co. v. John D. Park & Sons Co.,
220 U. S. 373 (1911), the Court recognized the illegality of
agreements under which manufacturers or suppliers set the
minimum resale prices to be charged by their distributors.
By 1940, the Court broadly declared all business combina-
tions “formed for the purpose and with the effect of raising,
depressing, fixing, pegging, or stabilizing the price of a com-
modity in interstate or foreign commerce” illegal per se.
United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 223
(1940). Accordingly, the Court condemned an agreement
between two affiliated liquor distillers to limit the maximum
price charged by retailers in Kiefer-Stewart Co. v. Joseph
E. Seagram & Sons, Inc., 340 U. S. 211 (1951), noting that
agreements to fix maximum prices, “no less than those to fix
minimum prices, cripple the freedom of traders and thereby
restrain their ability to sell in accordance with their own
judgment.” Id., at 213.

In subsequent cases, the Court’s attention turned to ar-
rangements through which suppliers imposed restrictions on
dealers with respect to matters other than resale price. In
White Motor Co. v. United States, 372 U. S. 253 (1963), the
Court considered the validity of a manufacturer’s assignment
of exclusive territories to its distributors and dealers. The
Court determined that too little was known about the com-
petitive impact of such vertical limitations to warrant treat-
ing them as per se unlawful. Id., at 263. Four years later,
in United States v. Arnold, Schwinn & Co., 388 U. S. 365
(1967), the Court reconsidered the status of exclusive dealer
territories and held that, upon the transfer of title to goods
to a distributor, a supplier’s imposition of territorial restric-
tions on the distributor was “so obviously destructive of
competition” as to constitute a per se violation of the Sher-
man Act. Id., at 379. In Schwinn, the Court acknowledged
that some vertical restrictions, such as the conferral of terri-
torial rights or franchises, could have procompetitive bene-
fits by allowing smaller enterprises to compete, and that
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such restrictions might avert vertical integration in the dis-
tribution process. Id., at 379–380. The Court drew the
line, however, at permitting manufacturers to control prod-
uct marketing once dominion over the goods had passed to
dealers. Id., at 380.

Albrecht, decided the following Term, involved a newspa-
per publisher who had granted exclusive territories to inde-
pendent carriers subject to their adherence to a maximum
price on resale of the newspapers to the public. Influenced
by its decisions in Socony-Vacuum, Kiefer-Stewart, and
Schwinn, the Court concluded that it was per se unlawful for
the publisher to fix the maximum resale price of its news-
papers. 390 U. S., at 152–154. The Court acknowledged
that “[m]aximum and minimum price fixing may have dif-
ferent consequences in many situations,” but nonetheless
condemned maximum price fixing for “substituting the per-
haps erroneous judgment of a seller for the forces of the
competitive market.” Id., at 152.

Albrecht was animated in part by the fear that vertical
maximum price fixing could allow suppliers to discriminate
against certain dealers, restrict the services that dealers
could afford to offer customers, or disguise minimum price
fixing schemes. Id., at 152–153. The Court rejected the
notion (both on the record of that case and in the abstract)
that, because the newspaper publisher “granted exclusive
territories, a price ceiling was necessary to protect the public
from price gouging by dealers who had monopoly power in
their own territories.” Id., at 153.

In a vigorous dissent, Justice Harlan asserted that the ma-
jority had erred in equating the effects of maximum and min-
imum price fixing. Id., at 156–168. Justice Harlan pointed
out that, because the majority was establishing a per se rule,
the proper inquiry was “not whether dictation of maximum
prices is ever illegal, but whether it is always illegal.” Id.,
at 165–166. He also faulted the majority for conclusively
listing “certain unfortunate consequences that maximum
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price dictation might have in other cases,” even as it rejected
evidence that the publisher’s practice of fixing maximum
prices counteracted potentially anticompetitive actions by its
distributors. Id., at 165. Justice Stewart also dissented,
asserting that the publisher’s maximum price fixing scheme
should be properly viewed as promoting competition, be-
cause it protected consumers from dealers such as Albrecht,
who, as “the only person who could sell for home delivery
the city’s only daily morning newspaper,” was “a monopolist
within his own territory.” Id., at 168.

Nine years later, in Continental T. V., Inc. v. GTE Syl-
vania Inc., 433 U. S. 36 (1977), the Court overruled Schwinn,
thereby rejecting application of a per se rule in the context
of vertical nonprice restrictions. The Court acknowledged
the principle of stare decisis, but explained that the need for
clarification in the law justified reconsideration of Schwinn:

“Since its announcement, Schwinn has been the subject
of continuing controversy and confusion, both in the
scholarly journals and in the federal courts. The great
weight of scholarly opinion has been critical of the deci-
sion, and a number of the federal courts confronted with
analogous vertical restrictions have sought to limit its
reach. In our view, the experience of the past 10 years
should be brought to bear on this subject of considerable
commercial importance.” 433 U. S., at 47–49 (footnotes
omitted).

The Court considered the historical context of Schwinn,
noting that Schwinn’s per se rule against vertical nonprice
restrictions came only four years after the Court had refused
to endorse a similar rule in White Motor Co., and that the
decision neither explained the “sudden change in position,”
nor referred to the accepted requirements for per se viola-
tions set forth in Northern Pacific R. Co. 433 U. S., at 51–
52. The Court then reviewed scholarly works supporting
the economic utility of vertical nonprice restraints. See id.,
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at 54–57 (citing, e. g., Posner, Antitrust Policy and the Su-
preme Court: An Analysis of the Restricted Distribution,
Horizontal Merger and Potential Competition Decisions, 75
Colum. L. Rev. 282 (1975); Preston, Restrictive Distribution
Arrangements: Economic Analysis and Public Policy Stand-
ards, 30 Law & Contemp. Prob. 506 (1965)). The Court
concluded that, because “departure from the rule-of-reason
standard must be based upon demonstrable economic effect
rather than—as in Schwinn—upon formalistic line drawing,”
the appropriate course would be “to return to the rule of
reason that governed vertical restrictions prior to Schwinn.”
GTE Sylvania, supra, at 58–59.

In GTE Sylvania, the Court declined to comment on Al-
brecht’s per se treatment of vertical maximum price restric-
tions, noting that the issue “involve[d] significantly different
questions of analysis and policy.” 433 U. S., at 51, n. 18.
Subsequent decisions of the Court, however, have hinted
that the analytical underpinnings of Albrecht were sub-
stantially weakened by GTE Sylvania. We noted in Mari-
copa County that vertical restraints are generally more
defensible than horizontal restraints. See 457 U. S., at 348,
n. 18. And we explained in 324 Liquor Corp. v. Duffy, 479
U. S. 335, 341–342 (1987), that decisions such as GTE Syl-
vania “recognize the possibility that a vertical restraint
imposed by a single manufacturer or wholesaler may stimu-
late interbrand competition even as it reduces intrabrand
competition.”

Most recently, in ARCO, 495 U. S. 328 (1990), although Al-
brecht’s continuing validity was not squarely before the
Court, some disfavor with that decision was signaled by our
statement that we would “assume, arguendo, that Albrecht
correctly held that vertical, maximum price fixing is subject
to the per se rule.” 495 U. S., at 335, n. 5. More signifi-
cantly, we specifically acknowledged that vertical maximum
price fixing “may have procompetitive interbrand effects,”
and pointed out that, in the wake of GTE Sylvania, “[t]he



522US1 Unit: $$U2 [01-27-00 18:52:00] PAGES PGT: OPIN

15Cite as: 522 U. S. 3 (1997)

Opinion of the Court

procompetitive potential of a vertical maximum price re-
straint is more evident . . . than it was when Albrecht was
decided, because exclusive territorial arrangements and
other nonprice restrictions were unlawful per se in 1968.”
495 U. S., at 343, n. 13 (citing several commentators identify-
ing procompetitive effects of vertical maximum price fixing,
including, e. g., P. Areeda & H. Hovenkamp, Antitrust Law
¶ 340.30b, p. 378, n. 24 (1988 Supp.); Blair & Harrison, Re-
thinking Antitrust Injury, 42 Vand. L. Rev. 1539, 1553 (1989);
Easterbrook, Maximum Price Fixing, 48 U. Chi. L. Rev. 886,
887–890 (1981)) (hereinafter Easterbrook).

B

Thus, our reconsideration of Albrecht’s continuing validity
is informed by several of our decisions, as well as a consider-
able body of scholarship discussing the effects of vertical re-
straints. Our analysis is also guided by our general view
that the primary purpose of the antitrust laws is to protect
interbrand competition. See, e. g., Business Electronics
Corp. v. Sharp Electronics Corp., 485 U. S. 717, 726 (1988).
“Low prices,” we have explained, “benefit consumers regard-
less of how those prices are set, and so long as they are above
predatory levels, they do not threaten competition.” ARCO,
supra, at 340. Our interpretation of the Sherman Act also
incorporates the notion that condemnation of practices re-
sulting in lower prices to consumers is “especially costly”
because “cutting prices in order to increase business often is
the very essence of competition.” Matsushita Elec. Indus-
trial Co. v. Zenith Radio Corp., 475 U. S. 574, 594 (1986).

So informed, we find it difficult to maintain that vertically
imposed maximum prices could harm consumers or competi-
tion to the extent necessary to justify their per se invalida-
tion. As Chief Judge Posner wrote for the Court of Appeals
in this case:

“As for maximum resale price fixing, unless the supplier
is a monopsonist he cannot squeeze his dealers’ margins
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below a competitive level; the attempt to do so would
just drive the dealers into the arms of a competing sup-
plier. A supplier might, however, fix a maximum resale
price in order to prevent his dealers from exploiting a
monopoly position. . . . [S]uppose that State Oil, perhaps
to encourage . . . dealer services . . . has spaced its deal-
ers sufficiently far apart to limit competition among
them (or even given each of them an exclusive territory);
and suppose further that Union 76 is a sufficiently dis-
tinctive and popular brand to give the dealers in it at
least a modicum of monopoly power. Then State Oil
might want to place a ceiling on the dealers’ resale
prices in order to prevent them from exploiting that mo-
nopoly power fully. It would do this not out of disinter-
ested malice, but in its commercial self-interest. The
higher the price at which gasoline is resold, the smaller
the volume sold, and so the lower the profit to the sup-
plier if the higher profit per gallon at the higher price is
being snared by the dealer.” 93 F. 3d, at 1362.

See also R. Bork, The Antitrust Paradox 281–282 (1978)
(“There could, of course, be no anticonsumer effect from [the
type of price fixing considered in Albrecht], and one suspects
that the paper has a legitimate interest in keeping subscriber
prices down in order to increase circulation and maximize
revenues from advertising”).

We recognize that the Albrecht decision presented a num-
ber of theoretical justifications for a per se rule against verti-
cal maximum price fixing. But criticism of those premises
abounds. The Albrecht decision was grounded in the fear
that maximum price fixing by suppliers could interfere with
dealer freedom. 390 U. S., at 152. In response, as one com-
mentator has pointed out, “the ban on maximum resale price
limitations declared in Albrecht in the name of ‘dealer free-
dom’ has actually prompted many suppliers to integrate
forward into distribution, thus eliminating the very inde-
pendent trader for whom Albrecht professed solicitude.”
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8 P. Areeda, Antitrust Law ¶ 1635, p. 395 (1989) (hereinafter
Areeda). For example, integration in the newspaper indus-
try since Albrecht has given rise to litigation between inde-
pendent distributors and publishers. See P. Areeda & H.
Hovenkamp, supra, ¶ 729.7, pp. 599–614 (1996 Supp.).

The Albrecht Court also expressed the concern that maxi-
mum prices may be set too low for dealers to offer consumers
essential or desired services. 390 U. S., at 152–153. But
such conduct, by driving away customers, would seem likely
to harm manufacturers as well as dealers and consumers,
making it unlikely that a supplier would set such a price as
a matter of business judgment. See, e. g., Lopatka, Stephen
Breyer and Modern Antitrust: A Snug Fit, 40 Antitrust Bull.
1, 60 (1995); Blair & Lang, Albrecht After ARCO: Maxi-
mum Resale Price Fixing Moves Toward the Rule of Rea-
son, 44 Vand. L. Rev. 1007, 1034 (1991). In addition, Albrecht
noted that vertical maximum price fixing could effectively
channel distribution through large or specially advantaged
dealers. 390 U. S., at 153. It is unclear, however, that a
supplier would profit from limiting its market by exclud-
ing potential dealers. See, e. g., Easterbrook 905–908. Fur-
ther, although vertical maximum price fixing might limit the
viability of inefficient dealers, that consequence is not neces-
sarily harmful to competition and consumers. See, e. g., id.,
at 907; Lopatka, supra, at 60.

Finally, Albrecht reflected the Court’s fear that maximum
price fixing could be used to disguise arrangements to fix
minimum prices, 390 U. S., at 153, which remain illegal per
se. Although we have acknowledged the possibility that
maximum pricing might mask minimum pricing, see Mari-
copa County, 457 U. S., at 348, we believe that such con-
duct—as with the other concerns articulated in Albrecht—
can be appropriately recognized and punished under the rule
of reason. See, e. g., Easterbrook 901–904; see also Pitofsky,
In Defense of Discounters: The No-Frills Case for a Per Se
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Rule Against Vertical Price Fixing, 71 Geo. L. J. 1487, 1490,
n. 17 (1983).

Not only are the potential injuries cited in Albrecht less
serious than the Court imagined, the per se rule established
therein could in fact exacerbate problems related to the un-
restrained exercise of market power by monopolist-dealers.
Indeed, both courts and antitrust scholars have noted that
Albrecht’s rule may actually harm consumers and manufac-
turers. See, e. g., Caribe BMW, Inc. v. Bayerische Motoren
Werke Aktiengesellschaft, 19 F. 3d 745, 753 (CA1 1994)
(Breyer, C. J.); Areeda ¶ 1636a, at 395; G. Mathewson & R.
Winter, Competition Policy and Vertical Exchange 13–14
(1985). Other commentators have also explained that Al-
brecht’s per se rule has even more potential for deleterious
effect on competition after our decision in GTE Sylvania,
because, now that vertical nonprice restrictions are not un-
lawful per se, the likelihood of dealer monopoly power is in-
creased. See, e. g., Easterbrook 890, n. 20; see also ARCO,
495 U. S., at 343, n. 13. We do not intend to suggest that
dealers generally possess sufficient market power to exploit
a monopoly situation. Such retail market power may in fact
be uncommon. See, e. g., Business Electronics, 485 U. S., at
727, n. 2; GTE Sylvania, 433 U. S., at 54. Nor do we hold
that a ban on vertical maximum price fixing inevitably
has anticompetitive consequences in the exclusive dealer
context.

After reconsidering Albrecht’s rationale and the substan-
tial criticism the decision has received, however, we conclude
that there is insufficient economic justification for per se in-
validation of vertical maximum price fixing. That is so not
only because it is difficult to accept the assumptions underly-
ing Albrecht, but also because Albrecht has little or no rele-
vance to ongoing enforcement of the Sherman Act. See
Copperweld Corp. v. Independence Tube Corp., 467 U. S. 752,
777, and n. 25 (1984). Moreover, neither the parties nor any
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of the amici curiae have called our attention to any cases in
which enforcement efforts have been directed solely against
the conduct encompassed by Albrecht’s per se rule.

Respondents argue that reconsideration of Albrecht should
require “persuasive, expert testimony establishing that the
per se rule has distorted the market.” Brief for Respond-
ents 7. Their reasoning ignores the fact that Albrecht itself
relied solely upon hypothetical effects of vertical maximum
price fixing. Further, Albrecht’s dire predictions have not
been borne out, even though manufacturers and suppliers
appear to have fashioned schemes to get around the per se
rule against vertical maximum price fixing. In these
circumstances, it is the retention of the rule of Albrecht,
and not, as respondents would have it, the rule’s elimination,
that lacks adequate justification. See, e. g., GTE Sylvania,
supra, at 58–59.

Respondents’ reliance on Toolson v. New York Yankees,
Inc., 346 U. S. 356 (1953) (per curiam), and Flood v. Kuhn,
407 U. S. 258 (1972), is similarly misplaced, because those de-
cisions are clearly inapposite, having to do with the antitrust
exemption for professional baseball, which this Court has de-
scribed as “an aberration . . . rest[ing] on a recognition and
an acceptance of baseball’s unique characteristics and needs,”
id., at 282. In the context of this case, we infer little mean-
ing from the fact that Congress has not reacted legislatively
to Albrecht. In any event, the history of various legislative
proposals regarding price fixing seems neither clearly to sup-
port nor to denounce the per se rule of Albrecht. Respond-
ents are of course free to seek legislative protection from
gasoline suppliers of the sort embodied in the Petroleum
Marketing Practices Act, 92 Stat. 322, 15 U. S. C. § 2801 et
seq. For the reasons we have noted, however, the remedy
for respondents’ dispute with State Oil should not come in
the form of a per se rule affecting the conduct of the entire
marketplace.
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C

Despite what Chief Judge Posner aptly described as Al-
brecht’s “infirmities, [and] its increasingly wobbly, moth-
eaten foundations,” 93 F. 3d, at 1363, there remains the ques-
tion whether Albrecht deserves continuing respect under the
doctrine of stare decisis. The Court of Appeals was correct
in applying that principle despite disagreement with Al-
brecht, for it is this Court’s prerogative alone to overrule one
of its precedents.

We approach the reconsideration of decisions of this Court
with the utmost caution. Stare decisis reflects “a policy
judgment that ‘in most matters it is more important that the
applicable rule of law be settled than that it be settled
right.’ ” Agostini v. Felton, 521 U. S. 203, 235 (1997) (quot-
ing Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 406
(1932) (Brandeis, J., dissenting)). It “is the preferred course
because it promotes the evenhanded, predictable, and con-
sistent development of legal principles, fosters reliance on
judicial decisions, and contributes to the actual and perceived
integrity of the judicial process.” Payne v. Tennessee, 501
U. S. 808, 827 (1991). This Court has expressed its reluc-
tance to overrule decisions involving statutory interpreta-
tion, see, e. g., Illinois Brick Co. v. Illinois, 431 U. S. 720, 736
(1977), and has acknowledged that stare decisis concerns are
at their acme in cases involving property and contract rights,
see, e. g., Payne, 501 U. S., at 828. Both of those concerns
are arguably relevant in this case.

But “[s]tare decisis is not an inexorable command.” Ibid.
In the area of antitrust law, there is a competing interest,
well represented in this Court’s decisions, in recognizing and
adapting to changed circumstances and the lessons of accu-
mulated experience. Thus, the general presumption that
legislative changes should be left to Congress has less force
with respect to the Sherman Act in light of the accepted
view that Congress “expected the courts to give shape to
the statute’s broad mandate by drawing on common-law tra-
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dition.” National Soc. of Professional Engineers v. United
States, 435 U. S. 679, 688 (1978). As we have explained, the
term “restraint of trade,” as used in § 1, also “invokes the
common law itself, and not merely the static content that the
common law had assigned to the term in 1890.” Business
Electronics, 485 U. S., at 732; see also GTE Sylvania, 433
U. S., at 53, n. 21; McNally v. United States, 483 U. S. 350,
372–373 (1987) (Stevens, J., dissenting). Accordingly, this
Court has reconsidered its decisions construing the Sher-
man Act when the theoretical underpinnings of those deci-
sions are called into serious question. See, e. g., Copperweld
Corp., supra, at 777; GTE Sylvania, supra, at 47–49; cf.
Tigner v. Texas, 310 U. S. 141, 147 (1940).

Although we do not “lightly assume that the economic re-
alities underlying earlier decisions have changed, or that ear-
lier judicial perceptions of those realities were in error,” we
have noted that “different sorts of agreements” may amount
to restraints of trade “in varying times and circumstances,”
and “[i]t would make no sense to create out of the single
term ‘restraint of trade’ a chronologically schizoid statute, in
which a ‘rule of reason’ evolves with new circumstances and
new wisdom, but a line of per se illegality remains forever
fixed where it was.” Business Electronics, supra, at 731–
732. Just as Schwinn was “the subject of continuing contro-
versy and confusion” under the “great weight” of scholarly
criticism, GTE Sylvania, supra, at 47–48, Albrecht has been
widely criticized since its inception. With the views under-
lying Albrecht eroded by this Court’s precedent, there is not
much of that decision to salvage. See, e. g., Neal v. United
States, 516 U. S. 284, 295 (1996); Patterson v. McLean Credit
Union, 491 U. S. 164, 173 (1989); Rodriguez de Quijas v.
Shearson/American Express, Inc., 490 U. S. 477, 480–481
(1989).

Although the rule of Albrecht has been in effect for some
time, the inquiry we must undertake requires considering
“ ‘the effect of the antitrust laws upon vertical distributional



522US1 Unit: $$U2 [01-27-00 18:52:00] PAGES PGT: OPIN

22 STATE OIL CO. v. KHAN

Opinion of the Court

restraints in the American economy today.’ ” GTE Syl-
vania, supra, at 53, n. 21 (quoting Schwinn, 388 U. S., at 392
(Stewart, J., concurring in part and dissenting in part)). As
the Court noted in ARCO, 495 U. S., at 336, n. 6, there has
not been another case since Albrecht in which this Court has
“confronted an unadulterated vertical, maximum-price-fixing
arrangement.” Now that we confront Albrecht directly, we
find its conceptual foundations gravely weakened.

In overruling Albrecht, we of course do not hold that all
vertical maximum price fixing is per se lawful. Instead, ver-
tical maximum price fixing, like the majority of commercial
arrangements subject to the antitrust laws, should be evalu-
ated under the rule of reason. In our view, rule-of-reason
analysis will effectively identify those situations in which
vertical maximum price fixing amounts to anticompetitive
conduct.

There remains the question whether respondents are enti-
tled to recover damages based on State Oil’s conduct. Al-
though the Court of Appeals noted that “the district judge
was right to conclude that if the rule of reason is applicable,
Khan loses,” 93 F. 3d, at 1362, its consideration of this case
was necessarily premised on Albrecht’s per se rule. Under
the circumstances, the matter should be reviewed by the
Court of Appeals in the first instance. We therefore vacate
the judgment of the Court of Appeals and remand the case
for further proceedings consistent with this opinion.

It is so ordered.
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BATES v. UNITED STATES

certiorari to the united states court of appeals for
the seventh circuit

No. 96–7185. Argued October 7, 1997—Decided November 4, 1997

James and Laurenda Jackson owned and operated Education America,
Inc., a for-profit consulting and management firm for technical and voca-
tional schools. In 1986, the Jacksons acquired the Acme Institute of
Technology, a not-for-profit technical school, and appointed petitioner
Bates, then vice president of Education America, to serve as Acme’s
treasurer. In 1987, James Jackson, as Acme’s president, signed a pro-
gram participation agreement with the Department of Education that
authorized the school to receive student loan checks through the Title
IV Guaranteed Student Loan (GSL) program. See 20 U. S. C. § 1070 et
seq. Acme’s participation hinged upon both its continued accreditation
by an approved accrediting association and Jackson’s promise to comply
with all applicable statutes and regulations. Under the GSL program,
banks and other private institutions lent money to Acme students for
tuition and other educational expenses. The Federal Government ad-
ministered the program and guaranteed payment if a student borrower
defaulted. Acme would receive a loan check directly from the lender,
endorse the check, and credit the amount of the check against the stu-
dent’s tuition debt. If a GSL student withdrew from Acme before the
term ended, the governing regulations required the school to return to
the lender, within a specified time, a portion of the loan proceeds. The
lender would then deduct the refund from the amount that the student
owed. If Acme did not repay the lender, the student—and if she de-
faulted, the Government—would remain liable for the full amount of the
loan. In late 1987, pursuant to decisions made by the Jacksons and
Bates, Acme initiated a pattern and practice of not making GSL refunds.
Bates gave priority to the payment of a management fee to Education
America and salaries to the Jacksons, and instructed other Acme em-
ployees not to make the required GSL refunds. Bates, as Education
America’s vice president, wrote a letter that stated the unmade refunds
were solely the responsibility and decision of the corporate office. By
March 1989, Acme’s refund liability had grown to approximately $85,000.
Acme subsequently lost its accreditation, and, in 1990, the Department
of Education notified the school that Acme was no longer eligible to
participate in the GSL program. A few months later, Acme ceased op-
erations. In 1994, Bates was indicted on twelve counts of “knowingly
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and willfully misapply[ing]” federally insured student loan funds, in vio-
lation of 20 U. S. C. § 1097(a) (1988 ed.) and 18 U. S. C. § 2. Agreeing
with Bates that conviction under § 1097(a) for willful misapplication re-
quired an allegation of the defendant’s “intent to injure or defraud the
United States,” the District Court dismissed the indictment because it
lacked such an allegation. The Seventh Circuit vacated the judgment
and reinstated the prosecution, concluding that § 1097(a) required the
Government to prove only that Bates knowingly and willfully misap-
plied Title IV funds.

Held: Specific intent to injure or defraud someone, whether the United
States or another, is not an element of the misapplication of funds pro-
scribed by § 1097(a). The text of § 1097(a) does not include an “in-
tent to defraud” requirement, and this Court ordinarily resists read-
ing words into a statute that do not appear on its face. In contrast, 20
U. S. C. § 1097(d), enacted at the same time as § 1097(a), has an “intent
to defraud” requirement. It is generally presumed that Congress acts
intentionally and purposely where it includes particular language in one
section of a statute but omits it in another. See Russello v. United
States, 464 U. S. 16, 23. Despite the contrasting language of §§ 1097(a)
and (d), Bates relies on decisions interpreting 18 U. S. C. § 656, which
proscribes willful misapplication of bank funds. An “intent to defraud”
element, originally included in the text of § 656, was dropped from the
text during a technical revision of the criminal code. In view of that
history, courts have continued to hold that an “intent to defraud” is an
element of the offense described in § 656. Assuming, without deciding,
that § 656 is correctly read to retain an “intent to defraud” element,
§ 1097(a) never contained such a requirement, one present from the start
and still contained in § 1097(d). Neither text nor history warrants
adoption of Bates’s construction of § 1097(a). Nor does § 1097(a) set a
trap for the unwary. As construed by the Seventh Circuit, § 1097(a)
catches only the transgressor who intentionally exercises unauthorized
dominion over federally insured student loan funds for his own benefit
or for the benefit of a third party. So read, the measure does not render
felonious innocent maladministration of a business enterprise or a
merely unwise use of funds. Furthermore, a 1992 amendment adding
“fails to refund” to § 1097(a)’s text does not demonstrate that the deliber-
ate failure to return GSL funds, without an intent to defraud, became
an offense within § 1097(a)’s compass only under the statute’s current
text. The added words simply foreclose any argument that § 1097(a)
does not reach the failure to make refunds. Cf. Commissioner v. Estate
of Sternberger, 348 U. S. 187, 194. Finally, as nothing in the text, struc-
ture, or history of § 1097(a) warrants importation of an “intent to de-
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fraud” requirement into the misapplication proscription, the rule of
lenity does not come into play in this case. See United States v. Wells,
519 U. S. 482, 499. Pp. 29–33.

96 F. 3d 964, affirmed.

Ginsburg, J., delivered the opinion for a unanimous Court.

C. Richard Oren, by appointment of the Court, 520 U. S.
1114, argued the cause and filed briefs for petitioner.

Lisa Schiavo Blatt argued the cause for the United States.
With her on the brief were Acting Solicitor General Dellin-
ger, Acting Assistant Attorney General Keeney, Deputy So-
licitor General Dreeben, and Daniel S. Goodman.*

Justice Ginsburg delivered the opinion of the Court.

This case concerns the meaning of § 490(a) (Pub. L. 99–
498), 100 Stat. 1491, as added, 20 U. S. C. § 1097(a) (1988 ed.),
which declared it a felony “knowingly and willfully” to
misapply student loan funds insured under Title IV of the
Higher Education Act of 1965. The United States acknowl-
edges that § 1097(a) demanded allegation and proof of the
defendant’s intentional conversion of loan funds to his own
use or the use of a third party. The question presented is
whether § 1097(a) demanded, in addition, allegation and proof
that the defendant specifically intended to injure or defraud
someone—either the United States as loan guarantor, as the
District Court read the measure, or another. We hold, in
accord with the Court of Appeals, that specific intent to
injure or defraud someone, whether the United States or
another, is not an element of the misapplication of funds
proscribed by § 1097(a).

I

The indictment in this case, App. 2–12, alleged the follow-
ing facts. James and Laurenda Jackson owned and operated

*Lisa B. Kemler filed a brief for the National Association of Criminal
Defense Lawyers as amicus curiae urging reversal.
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Education America, Inc., a for-profit consulting and manage-
ment firm for technical and vocational schools. In Decem-
ber 1986, the Jacksons acquired the Acme Institute of Tech-
nology, a not-for-profit technical school located in South
Bend, Indiana, which offered associate degree programs in
electronic engineering, and tool, die, and plastics mold de-
sign. After the acquisition, the Jacksons appointed Bates—
then the vice president of Education America—to serve as
treasurer of Acme’s board of trustees.

On April 30, 1987, James Jackson, as president of Acme,
signed a program participation agreement with the Depart-
ment of Education that authorized the school to receive stu-
dent loan checks through the Title IV federal Guaranteed
Student Loan (GSL) program. See 20 U. S. C. § 1070 et seq.
(1988 ed.).1 Acme’s participation hinged upon both its con-
tinued accreditation by an approved accrediting association
and Jackson’s promise to comply with all applicable statutes
and regulations.

Under the GSL program, banks and other private in-
stitutions lent money to Acme students for tuition and other
educational expenses. The Federal Government adminis-
tered the program and guaranteed payment if a student
borrower defaulted. Acme would receive a loan check di-
rectly from the lender, endorse the check, and credit the
amount of the check against the student’s tuition debt. If a
GSL student withdrew from Acme before the term ended,
the governing regulations, 34 CFR §§ 668.22 and 682.606
(1990), required Acme to return to the lender a portion of the
loan proceeds, based upon how late in the term the student

1 In 1992, Congress amended the GSL program and renamed it the Fed-
eral Family Education Loan Program. Higher Education Amendments of
1992, Pub. L. 102–325, § 411(a)(1), 106 Stat. 510. Because the indictment
in this case concerns only pre-1992 conduct, we refer to the program as
the GSL program.
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withdrew and how much the student had paid at that point.2

Refunds to the lender, the applicable regulation, § 682.607,
instructed, were to be made within a specified period (30
or 60 days) following the student’s withdrawal. The lender
would then deduct the refund from the amount that the stu-
dent owed. If Acme did not refund the loans to the lender,
the student—and if she defaulted, the Government—would
remain liable for the full amount of the loan.

Around the end of 1987, pursuant to decisions made by the
Jacksons and Bates, Acme initiated a pattern and practice of
not making GSL refunds. On April 14, 1988, James Jackson
sent a letter to Acme’s director ordering him, effective the
following month, to “tally [Acme’s] receipts for the preceding
month and remit a management fee of 10% of [the] total re-
ceipts to Education America, Inc.” App. 4. The letter also
told the director to pay the Jacksons a monthly salary. The
letter further stated: “If the above creates a cash shortfall
in your school, money will be loaned back to you to cover the
shortfall.” See ibid. Bates, serving as Acme’s chief finan-
cial officer, permitted these fee and salary payments to take
priority over the GSL refunds, and specifically instructed
other Acme employees not to make the required GSL re-
funds. In late 1988 or early 1989, Education America offi-
cials ordered Acme to stop using a special bank account that
segregated the unearned student-loaned tuition from the
general account. Acme’s former owners had used this spe-
cial account to ensure that funds were always available for
timely refunds to lenders.

By October 1988, Acme had amassed roughly $55,000 in
unmade GSL refunds. Acme’s financial aid director sent
James Jackson a letter in January 1989 to draw Jackson’s
attention to the gravity of the unmade refunds, which then

2 The Department of Education since has consolidated the requirements
of §§ 668.22 and 682.606 into the current § 668.22. See 59 Fed. Reg.
61211 (1994).
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totaled $68,000. By March 1989, Acme’s refund liability had
grown to approximately $85,000. In a letter dated March
13, 1989, Bates, as Education America’s vice president, re-
leased Acme’s financial aid director from all responsibility
concerning GSL refunds, as she had requested. The letter
stated that unmade refunds were “solely the responsibility
and decision of the corporate office.” See id., at 5.

In April 1989, the National Association of Trade and Tech-
nical Schools, a national accrediting association, conducted an
on-site audit of Acme to determine whether it should con-
tinue to accredit the school. A month later, the Association
reported to the Department of Education that Acme had “in-
adequately demonstrated its ability to make appropriate and
timely refunds,” and had “loaned substantial amounts of
money to [James Jackson,] the chief trustee.” The report
also noted evidence that management fees had been “up-
stream[ed]” to Education America. See ibid. Acme subse-
quently lost its accreditation, and the Department of Educa-
tion notified the school on April 7, 1990, that effective March
8, 1990, Acme was no longer eligible to participate in the
GSL program. On June 5, 1990, Acme ceased operations.
During Bates’s tenure as Acme’s chief financial officer, the
school amassed $139,649 in unmade refunds, not including
interest and certain special allowances.

On September 8, 1994, a federal grand jury indicted Bates
on twelve counts of “knowingly and willfully misapply[ing],”
id., at 11, federally insured student loan funds between Jan-
uary 15, 1990, and June 15, 1990, in violation of 20 U. S. C.
§ 1097(a) (1988 ed.) and 18 U. S. C. § 2 (1988 ed.). On Febru-
ary 7, 1995, Bates filed a motion to dismiss the indictment.
He argued, and the District Court agreed, that conviction
under § 1097(a) for willful misapplication required an alle-
gation of the defendant’s “intent to injure or defraud the
United States.” 96 F. 3d 964, 967 (CA7 1996). Because the
indictment lacked such an allegation, the District Court dis-
missed it.
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On appeal, the Seventh Circuit vacated the District
Court’s judgment and reinstated the prosecution. 96 F. 3d
964 (1996). The Court of Appeals concluded that § 1097(a)
required the Government to prove only that “the defendant
misapplied—i. e., converted—Title IV funds and that he did
so knowingly and willfully.” Id., at 970. The Seventh Cir-
cuit’s decision conflicts with the Eleventh Circuit’s decision
in United States v. Kammer, 1 F. 3d 1161, 1165–1166 (1993),
which held that § 1097(a) requires the Government to allege
and prove that the defendant had an “intent to defraud” the
United States. We granted certiorari to resolve this con-
flict, 519 U. S. 1108 (1997), and now affirm the Seventh Cir-
cuit’s judgment.

II

Our inquiry begins with the text of 20 U. S. C. § 1097(a)
(1988 ed.). At the time of the offenses charged in the indict-
ment, the measure provided in relevant part: “Any person
who knowingly and willfully embezzles, misapplies, steals, or
obtains by fraud, false statement, or forgery any funds,
assets, or property provided or insured under this subchap-
ter . . . shall be fined not more than $10,000 or imprisoned
for not more than 5 years, or both.” 3

The text of § 1097(a) does not include an “intent to de-
fraud” state of mind requirement, and we ordinarily resist
reading words or elements into a statute that do not appear
on its face. In contrast, § 1097(d), enacted at the same time
as § 1097(a), makes it a felony “knowingly and willfully” to
“destro[y] or concea[l] any record relating to the provision of
assistance under [Title IV] with intent to defraud the United
States” (emphasis added). As this Court has reiterated:
“ ‘[W]here Congress includes particular language in one sec-
tion of a statute but omits it in another section of the same
Act, it is generally presumed that Congress acts intention-

3 Higher Education Amendments of 1986, Pub. L. 99–498, § 490(a), 100
Stat. 1491.
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ally and purposely in the disparate inclusion or exclusion.’ ”
Russello v. United States, 464 U. S. 16, 23 (1983) (quoting
United States v. Wong Kim Bo, 472 F. 2d 720, 722 (CA5
1972)).

Despite the contrasting language of §§ 1097(a) and (d),
Bates urges that an “intent to defraud” is an essential, albeit
unexpressed, element of the offenses charged against him.
For this argument, Bates relies primarily upon the District
Court’s reasoning in this case. The District Court, like the
Eleventh Circuit in United States v. Kammer, 1 F. 3d, at
1165, looked to decisions interpreting 18 U. S. C. § 656, which
proscribes willful misapplication of bank funds. The Courts
of Appeals unanimously agree that § 656 requires the Gov-
ernment to prove that the defendant acted with an intent
to “injure or defraud” the bank or “deceive” a bank officer,4

even though the statute, on its face, contains no such ele-
ment.5 In another case involving a different defendant
named Bates, the Seventh Circuit explained why § 656 in-
cluded an “intent to injure or defraud” element:

“The current statutory language does not expressly re-
quire any proof of [fraudulent or injurious] intent.

4 United States v. Whitlock, 663 F. 2d 1094, 1102 (CADC 1980); United
States v. Wester, 90 F. 3d 592, 595 (CA1 1996); United States v. Castiglia,
894 F. 2d 533, 537 (CA2), cert. denied, 497 U. S. 1004 (1990); United States
v. Thomas, 610 F. 2d 1166, 1174 (CA3 1979); United States v. Duncan, 598
F. 2d 839, 858 (CA4), cert. denied, 444 U. S. 871 (1979); United States v.
McCord, 33 F. 3d 1434, 1448 (CA5 1994), cert. denied sub nom. Haley v.
United States, 515 U. S. 1132 (1995); United States v. Woods, 877 F. 2d 477,
479 (CA6 1989); United States v. Crabtree, 979 F. 2d 1261, 1266 (CA7 1992),
cert. denied, 510 U. S. 878 (1993); United States v. Ness, 665 F. 2d 248, 249
(CA8 1981); United States v. Wolfswinkel, 44 F. 3d 782, 786 (CA9 1995);
United States v. Evans, 42 F. 3d 586, 589 (CA10 1994); United States v.
Morales, 978 F. 2d 650, 652 (CA11 1992).

5 Section 656 currently provides that any person “connected in any ca-
pacity with any Federal Reserve bank” or a related organization commits
a felony if she “embezzles, abstracts, purloins or willfully misapplies any
of the moneys, funds or credits” of the bank or related organization.
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Originally the statute did require proof of intent to ‘in-
jure or defraud’ the bank or ‘deceive’ a bank officer but
these words were inadvertently dropped in the course
of a technical revision of the criminal code. To avoid
making every unauthorized loan by a bank officer a will-
ful misapplication of bank funds, courts . . . read the
missing words back into the section.” United States v.
Bates, 852 F. 2d 212, 215 (1988).

Assuming, without deciding, that the Seventh Circuit’s
reading of § 656 is correct, § 1097(a) never contained, as § 656
did, an “intent to defraud” requirement, a requirement pres-
ent from the start and still contained in § 1097(d). In short,
there is here neither text nor history warranting the con-
struction of § 1097(a) that Bates urges us to adopt.6

Nor does § 1097(a) set a “trap for the unwary,” as the Sev-
enth Circuit suggested § 656 would if read to render felonious
“every unauthorized loan by a bank officer.” See Bates, 852
F. 2d, at 215. Under the Seventh Circuit’s construction,
§ 1097(a) catches only the transgressor who intentionally ex-
ercises unauthorized dominion over federally insured stu-
dent loan funds for his own benefit or for the benefit of a
third party. “[I]nnocent . . . maladministration of a business
enterprise” or a use of funds that is simply “unwise,” see
Brief for Petitioner 5, does not fit within that construction.7

6 Ratzlaf v. United States, 510 U. S. 135 (1994), does not bear on our
decision today. Ratzlaf decided only, in the particular statutory context
of currency structuring, that knowledge of illegality was an element of 31
U. S. C. § 5322(a) as that provision was then framed. Ratzlaf did not in-
volve the question presented here regarding § 1097(a), which is whether,
in addition to a knowledge requirement, the Government must allege and
prove an “intent to injure or defraud.”

7 The Seventh Circuit’s “working definition” of § 1097(a) reads:
“[W]illful misapplication under § 1097(a) requires the government to allege
and prove that the defendant consciously, voluntarily, and intentionally
exercised unauthorized control or dominion over federally provided or
guaranteed Title IV funds that interfered with the rights of the funds’
true owner(s), for the use and benefit of the defendant or a third person,
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Bates also relies on a 1992 amendment to § 1097(a), which
added “fails to refund” to the provision’s text.8 This change,
Bates argues, establishes that the deliberate failure to re-
turn GSL funds, without an intent to defraud, was not pre-
viously an offense within § 1097(a)’s compass, but became one
only under the statute’s current text. Congress’ 1992
amendment hardly means that § 1097(a) did not previously
cover the conduct in question. Cf. Commissioner v. Estate
of Sternberger, 348 U. S. 187, 194 (1955) (“Subsequent amend-
ments have clarified and not changed th[e earlier] princi-
ple.”). The three added words—“fails to refund”—simply
foreclose any argument that § 1097(a) does not reach the fail-
ure to make refunds; those words do not make the argument
a persuasive one. See H. R. Conf. Rep. No. 102–630, p. 513
(1992) (“[F]ailure to pay refunds does constitute criminal
misapplication under current law. Language is added in
this bill merely as a clarification.”).

Bates finally urges that, to the extent § 1097(a) is ambigu-
ous, the rule of lenity supports interpretation of the provi-
sion to include fraudulent intent as an essential element of
the offense of knowing and willful misapplication of funds.
As we have explained, however, nothing in the text, struc-

while knowing that such an exercise of control or dominion over the funds
was a violation of the law.” 96 F. 3d, at 970.
The Government argues that the Seventh Circuit erred in reading
§ 1097(a) to require proof that a defendant knew his misapplication violated
the law. Brief for United States 21–22. However, the Government did
not challenge by cross-petition any part of the Seventh Circuit’s decision,
so the question whether the defendant must know his conduct was a viola-
tion of the law is not before us.

8 As amended in 1992, § 1097(a) reads in relevant part:
“Any person who knowingly and willfully embezzles, misapplies, steals,

obtains by fraud, false statement, or forgery, or fails to refund any funds,
assets, or property provided or insured under this subchapter . . . shall be
fined not more than $20,000 or imprisoned not more than 5 years, or both.”
Higher Education Amendments of 1992, Pub. L. 102–325, § 495, 106 Stat.
631.
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ture, or history of § 1097(a) warrants importation of an “in-
tent to defraud” requirement into the misapplication pro-
scription. The rule of lenity, therefore, does not come into
play. See United States v. Wells, 519 U. S. 482, 499 (1997).
The Government need not charge or prove that Bates aimed
to injure or defraud anyone, nor is it a defense that Bates
hoped the Jacksons, the students, or someone else would pay
the amount due the lenders so that the federal fisc would
suffer no loss.

* * *

For the reasons stated, the judgment of the Court of
Appeals for the Seventh Circuit is

Affirmed.
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CITY OF MONROE et al. v. UNITED STATES

on appeal from the united states district court for
the middle district of georgia

No. 97–122. Decided November 17, 1997

Before 1966, the city charter of Monroe, Georgia, did not specify whether
a mayoral candidate needed a plurality or a majority vote to win elec-
tion. In practice, the city used plurality voting until 1966 and majority
voting thereafter. In 1966, Georgia’s General Assembly amended Mon-
roe’s charter to require majority voting, but the change was never sub-
mitted for preclearance under § 5 of the Voting Rights Act of 1965. In
1968, the State passed the current Municipal Election Code, § 34A–
1407(a) of which contains a rule mandating deference to those munici-
pal charters that provide for plurality voting and a default rule requir-
ing a city whose charter has no plurality-vote provision to use majority
voting. Section 34A–1407(a) was precleared by the United States At-
torney General. When Monroe submitted its 1990 charter for pre-
clearance, it did not ask to have the charter’s majority-vote provision
precleared. Nonetheless, the Attorney General objected to the provi-
sion and sued Monroe and city officials to enjoin majority voting and
require a return to plurality voting. In granting the Government sum-
mary judgment, the three-judge District Court rejected Monroe’s claim
that preclearance of the 1968 state code encompassed Monroe’s adoption
of a majority system.

Held: Monroe may implement § 34A–1407(a)’s precleared default rule.
The section’s deference rule does not apply here because Monroe’s char-
ter does not have and has not had a plurality-vote provision. Thus, the
District Court erred in basing its contrary conclusion on City of Rome
v. United States, 446 U. S. 156, 169–170, n. 6, which concerned only the
deference rule. In contrast, this case is controlled by the default rule.
It therefore satisfies all of City of Rome’s preclearance require-
ments: Georgia submitted the default rule to the Attorney General in an
unambiguous and recordable manner and gave the Attorney General
adequate opportunity to determine the purpose of the rule’s elec-
toral changes and whether such changes would adversely affect minor-
ity voting.

962 F. Supp. 1501, reversed.
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The United States claims the city of Monroe, Georgia, did
not seek preclearance for majority voting in mayoral elec-
tions, as required by § 5 of the Voting Rights Act of 1965, 79
Stat. 439, as amended, 42 U. S. C. § 1973c. The Government
seeks to enjoin majority voting and to require Monroe to
return to the plurality system it had once used. A three-
judge District Court for the Middle District of Georgia
agreed with the Government and granted summary judg-
ment. 962 F. Supp. 1501 (1997). The District Court re-
jected Monroe’s claim that the Attorney General’s preclear-
ance of a 1968 statewide law encompassed Monroe’s adoption
of a majority system. On Monroe’s motion, this Court
stayed enforcement of the judgment. 521 U. S. 1138 (1997).
The case is now on appeal, and the judgment must be
reversed.

I

The parties agree upon the facts. Until 1966, Monroe’s
city charter did not specify whether a candidate needed a
plurality or a majority vote to win a mayoral election. In
practice, the city used plurality voting in its elections until
1966 and majority voting thereafter.

In 1966, the General Assembly of Georgia amended the
city’s charter to require majority voting in mayoral elections.
1966 Ga. Laws 2459. Because Monroe is a jurisdiction cov-
ered by § 5 of the Voting Rights Act, the change had to be
precleared. Georgia or Monroe could have sought preclear-
ance by submitting the change to the Attorney General or
seeking a declaratory judgment from the United States Dis-
trict Court for the District of Columbia. Neither did, so the
1966 charter amendment was not precleared.

In 1968, the General Assembly passed a comprehensive
Municipal Election Code (1968 code), which is still in force
today. The statute applies to Monroe and all other munici-
palities in Georgia. Section 34A–1407(a) of the 1968 code
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has two sentences. The first sentence sets forth a rule of
deference to municipal charters:

“If the municipal charter . . . provides that a candidate
may be nominated or elected by a plurality . . . , such
provision shall prevail.”

The second sentence lays down a state-law default rule for
all other cities:

“Otherwise, no candidate shall be . . . elected . . . [with-
out] a majority of the votes cast . . . .” Georgia Munici-
pal Election Code, § 34A–1407(a) (1968 code section or
§ 34A–1407(a)), 1968 Ga. Laws 977, as amended, Ga.
Code Ann. § 21–3–407(a) (1993).

Georgia submitted the 1968 code to the Attorney General
for preclearance. Its cover letter stated: “ ‘In view of the
variety of laws which heretofore existed, no effort will be
made herein to set forth the prior laws superseded by the
Municipal Election Code.’ ” 962 F. Supp., at 1505. The let-
ter then listed the majority-vote provision as a significant
change, noting: “ ‘Whether the majority or plurality rule is
in effect in the municipal election will depend upon how the
municipality’s charter is written at present or may be writ-
ten in [the] future . . . .’ ” Ibid. The Attorney General ob-
jected to other provisions of the 1968 code but did not object
to § 34A–1407(a), so it was, and is, precleared. The United
States does not dispute this conclusion, nor does it claim
Georgia’s submission was misleading, ambiguous, or other-
wise defective.

In 1971, the General Assembly passed a comprehensive
revision of Monroe’s charter. 1971 Ga. Laws 3227. The
1971 charter made explicit provision for majority voting.
Neither Georgia nor Monroe sought to preclear the revisions
to the charter.

In 1990, the General Assembly once again amended Mon-
roe’s charter and carried forward the majority-vote require-
ment. This time, Monroe sent the 1990 charter to the Attor-
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ney General for preclearance, but the cover letter did not
mention the majority-vote provision. The Attorney General
objected to it nevertheless, interpreting the submission as
effecting a change from plurality to majority voting. The
Government filed suit against Monroe and city officials in
1994 and prevailed in the District Court.

II

The 1968 code must be the centerpiece of this case, for it
defers where city charters are specific and provides a default
rule where they are not. If a city charter requires plurality
voting, the deference rule in the first sentence of the 1968
code section allows the municipal charter provision to take
effect. Monroe, however, does not have and has not had a
plurality-vote provision in its charter. The first sentence
simply does not apply here because no charter provision trig-
gers its rule of deference to municipal law. Thus, the second
sentence’s default rule of state law governs, requiring Mon-
roe to use majority voting. Since the Attorney General pre-
cleared the default rule, Monroe may implement it.

The District Court reached a contrary conclusion, relying
on a single footnote in City of Rome v. United States, 446
U. S. 156, 169–170, n. 6 (1980). As the District Court put it:
“The [Rome] Court’s rationale focused squarely on the no-
tion that [Georgia’s] submission of the 1968 Statewide Code
did not put before the Attorney General the propriety of
changes in the voting practices of individual cities.” 962
F. Supp., at 1513.

The court’s reliance on the footnote was misplaced. Un-
like this case, which concerns the default rule in the second
sentence of the 1968 code section, the City of Rome footnote
concerned the deference rule in the first sentence. Rome’s
pre-1966 charter had an explicit requirement of plurality vot-
ing. When the General Assembly amended Rome’s charter
to provide for majority voting, no one sought to preclear this
or other changes. “Rome [later] argue[d] that the Attorney
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General, in preclearing the 1968 Code, [had] thereby ap-
proved by reference the City’s 1966 Charter amendments.”
City of Rome v. United States, 472 F. Supp. 221, 233 (DC
1979), aff ’d, 446 U. S. 156 (1980); see also 472 F. Supp., at 233
(“Rome argues that its Charter, having been amended in
1966 to provide for majority voting, did not provide for plu-
rality voting in 1968, and that therefore the 1968 Code man-
dated majority voting”).

This Court rejected Rome’s claim because the submission
of the 1968 code did not submit Rome’s 1966 charter for pre-
clearance “in an unambiguous and recordable manner.” 446
U. S., at 170, n. 6 (internal quotation marks omitted). Geor-
gia’s submission of the 1968 code “informed the Attorney
General only of [Georgia’s] decision to defer to local charters
and ordinances regarding majority voting” should a city
choose to include a voting provision in its charter as permit-
ted by the deference rule. Ibid. (internal quotation marks
omitted; emphasis added). Georgia’s submission of the 1968
code did not give the Attorney General “an adequate oppor-
tunity to determine the purpose of [Rome’s 1966] electoral
changes and whether they will adversely affect minority vot-
ing.” Id., at 169, n. 6.

Indeed, Georgia’s submission of the 1968 code did not even
arguably constitute a request for preclearance of the 1966
change to Rome’s charter. Given that the unprecleared
charter amendment was a nullity as a matter of federal law,
the 1968 code did not change the law in Rome. Rather, it
deferred to the plurality-vote requirement in the pre-1966
charter. In this case, however, the 1968 code is what
changed the law in Monroe. Accordingly, unless the Attor-
ney General’s preclearance of the code was a nullity, there
has been no violation of the Voting Rights Act.

In short, City of Rome rejected Rome’s effort to use the
submission of the 1968 code to validate the 1966 municipal
electoral changes. City of Rome, in discussing the “decision
to defer to local charters,” recognized that the case arose
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under the rule of deference to municipal law. This rule of
deference would not have been interpreted to effect a change
in the law, and so it did not put the Attorney General on
notice of Rome’s shift to majority voting. Because munici-
pal law was dispositive under the first sentence of the 1968
code section, City of Rome said nothing about the state-law
default rule of majority voting in the second sentence.

The instant case, in contrast, is controlled by the default
rule of state law set forth in the second sentence. Monroe’s
pre-1966 charter, unlike Rome’s, did not require plurality
voting and so could not trigger the rule of deference to mu-
nicipal law in the first sentence. Thus Monroe, unlike Rome,
does not need to breathe life into its invalid 1966 charter
to circumvent the rule of deference. After one disregards
Monroe’s invalid 1966 and 1971 charters, the state-law de-
fault rule mandates majority voting.

Cases, such as this one, arising under the default rule sat-
isfy all of the preclearance requirements in City of Rome.
The Government does not dispute that Georgia submitted
the state-law default rule to the Attorney General in an “un-
ambiguous and recordable manner.” The submission, fur-
thermore, gave the Attorney General “an adequate opportu-
nity to determine the purpose of the [default-rule] electoral
changes and whether they will adversely affect minority vot-
ing.” In consequence, by preclearing the 1968 code the At-
torney General approved the state-law default rule. The
controlling default rule having been precleared, Monroe may
conduct elections under its auspices.

Because the 1968 code disposes of the case on this undis-
puted factual record, the Court need not address appellants’
other contentions. The judgment of the District Court is

Reversed.

Justice Scalia, concurring in the judgment.
Although I agree with the result reached by the Court, my

reasoning is somewhat different. Like Justice Breyer, I



522US1 Unit: $$U4 [01-27-00 18:57:05] PAGES PGT: OPIN

40 CITY OF MONROE v. UNITED STATES

Souter, J., dissenting

believe that without knowledge of the contents of city char-
ters the Attorney General could no more have known the
precise practical effect of the second sentence of the Georgia
statute than he could have known the precise practical effect
of the first, see post, at 47–48. But there is, nonetheless,
a critical difference between the two sentences. As far as
appears, the first sentence (giving effect to plurality voting
provisions contained in municipal charters) does not effect
any change in voting. To think it did, one would have to
suppose that prior to the statute various municipalities were
ignoring their charters, which is most unlikely. So the first
sentence did not inform the Attorney General “in some un-
ambiguous and recordable manner” that a change was afoot,
see City of Rome v. United States, 446 U. S. 156, 169, n. 6
(1980) (internal quotation marks omitted).

The second sentence, however, sets forth a default rule of
majority voting for all municipalities that have not treated
the matter in their charters. To think that this effects a
change, one need only believe that some municipalities have
no charter provision on point, and that a subset of those have
adopted a practice of plurality voting. Such a belief is not
only reasonable; it is virtually essential unless one is to con-
sider the statute pointless. As to the second sentence,
therefore, the Attorney General ought to have known that
he was approving a switch to majority voting in some munic-
ipalities. If that seemed to him possibly troublesome, I
think the burden was upon him to inquire further, and not
upon the State, every time it enacts a statewide statute af-
fecting voting, to submit a city-by-city breakdown of the con-
sequences. City of Rome need not and should not be ex-
tended that far.

Justice Souter, with whom Justice Breyer joins,
dissenting.

In 1968 the Georgia Legislature enacted a Municipal Elec-
tion Code with the following provisions governing the alter-
natives of plurality and majority voting:
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“If the municipal charter . . . provides that a candidate
may be nominated or elected by a plurality of the votes
cast . . . , such provision shall prevail. Otherwise, no
candidate shall be . . . elected to public office in any elec-
tion unless such candidate shall have received a majority
of the votes cast . . . .” Georgia Municipal Election
Code, § 34A–1407(a), 1968 Ga. Laws 977, as amended, Ga.
Code Ann. § 21–3–407(a) (1993).

These provisions were applicable in ways that would result
in no changes in election practices in communities whose
charters (so far as otherwise enforceable) provided that a
plurality would suffice, whose charters provided that a ma-
jority was required, or whose charters were silent but whose
practices had been to require a majority. The first sentence
quoted from the code (deferring to plurality provisions)
would confirm the practice in the first class of municipalities,
while the second sentence (a default provision requiring a
majority in all other cases) would confirm the practices in
the second and third classes. The new code would, however,
require a change in the practice in any community whose
municipal charter (so far as otherwise enforceable) was silent
on the plurality-majority issue, but in which the practice had
been to accept a plurality as sufficient.

The 1968 code was submitted to the Attorney General of
the United States for preclearance under § 5 of the Voting
Rights Act, 42 U. S. C. § 1973c (since the entire State of Geor-
gia was, and remains, subject to § 5), and the Attorney Gen-
eral approved the provisions in question. In two instances
we have been presented with a question whether application
of the default provision to effect a change in practice to ma-
jority voting was precleared by virtue of the blanket pre-
clearance of the default provision. In the first case, City of
Rome v. United States, 446 U. S. 156 (1980), we answered no;
in the second case, this one, the answer should be the same.

In Rome’s case, the charter provision that was valid and
enforceable when the 1968 code was precleared provided ex-
pressly for plurality voting. Therefore, the code’s deference
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provision applied and the plurality rule remained the rule
under the code. Rome argued, however, that the default
provision should be applied so as effectively to validate an
unprecleared 1966 municipal charter change to an express
majority requirement. This Court rejected the argument in
these words:

“We also reject the appellants’ argument that the major-
ity vote, runoff election, and numbered posts provisions
of the city’s charter have already been precleared by the
Attorney General because in 1968 the State of Georgia
submitted, and the Attorney General precleared, a com-
prehensive Municipal Election Code that is now Title
34A of the Code of Georgia. Both the relevant regula-
tion, 28 CFR § 51.10 (1979), and the decisions of this
Court require that the jurisdiction ‘in some unambigu-
ous and recordable manner submit any legislation or
regulation in question directly to the Attorney General
with a request for his consideration pursuant to the Act,’
Allen v. State Board of Elections, 393 U. S. 544, 571
(1969), and that the Attorney General be afforded an
adequate opportunity to determine the purpose of the
electoral changes and whether they will adversely affect
minority voting in that jurisdiction, see United States v.
Board of Commissioners of Sheffield, Ala., 435 U. S.
110, 137–138 (1978). Under this standard, the State’s
1968 submission cannot be viewed as a submission of the
city’s 1966 electoral changes, for, as the District Court
noted, the State’s submission informed the Attorney
General only of ‘its decision to defer to local charters
and ordinances regarding majority voting, runoff elec-
tions, and numbered posts,’ and ‘did not . . . submit in
an “unambiguous and recordable manner” all municipal
charter provisions, as written in 1968 or as amended
thereafter, regarding these issues.’ 472 F. Supp. 221,
233 (DC 1979).” 446 U. S., at 169–170, n. 6.
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Since the Attorney General had never been shown Rome’s
1966 municipal charter change (much less precleared it), he
had never had an “adequate opportunity” to determine the
purpose and effect of the proposed “electoral chang[e]” from
plurality to majority, not in 1966 (because preclearance had
not been sought) and not in 1968 (because he was not ap-
prised of the purported 1966 change necessary to produce a
majority vote requirement under the 1968 code).

Monroe now claims the benefit of the 1968 code’s default
provision, in circumstances just like Rome’s, with one dis-
tinction. Monroe, too, obtained a 1966 charter change pur-
porting to enact a majority requirement, for which Monroe,
too, failed to seek preclearance. But Monroe could arguably
enforce a majority requirement even if the 1966 unprecleared
charter amendment were ignored, simply by applying the
code’s default provision to the circumstances that preceded
the unprecleared 1966 amendment: before that amendment,
although Monroe’s charter was silent on the plurality-
majority issue, the municipal practice (perfectly valid for
purposes of § 5) was to accept a plurality as sufficient. Thus,
the unprecleared 1966 charter change could be ignored in
Monroe’s case (as it was in Rome’s) and the default provi-
sion of the 1968 code would make Monroe a majority vote
municipality.

As a predicate for applying the 1968 code to effect major-
ity voting requirements, however, this distinction between
Rome’s unprecleared 1966 change and Monroe’s valid pre-
1966 silent charter is not entitled to make any difference.
The object of the preclearance requirement is, at a minimum,
to apprise the Attorney General of any change in voting
practice. Section 5 requires preclearance not only in the
case of a change of a voting “standard” that was not in place
when the Voting Rights Act took effect, but also of a change
in a “practice” or “procedure.” 42 U. S. C. § 1973c. The
point of the preclearance procedure is to determine whether
the change proposed reflects either a “purpose” or will have
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the “effect” of forbidden abridgment of voting rights. Ibid.
A new practice and a new effect could result not only from
applying the code’s default provision to an invalid (because
unprecleared) charter revision, but also from applying it to
a perfectly valid charter provision and practice. In either
case, on the sensible reasoning of City of Rome, there can
be no preclearance of a new practice unless the Attorney
General is unambiguously put on notice of it. See 446 U. S.,
at 169–170, n. 6. Thus, Monroe is in no different position
from Rome. Neither Rome nor the State ever disclosed the
1966 charter change on which the default provision might
operate to provide a new majority vote requirement; neither
Monroe nor the State ever disclosed the pre-1966 charter
silence on which the default provision might operate to pro-
vide a new majority vote requirement. Alternative analy-
ses, leading to the conclusion that the Attorney General’s
preclearance of the relevant section of the 1968 code also
precleared its undisclosed effects, are not only at odds with
the unambiguous language of § 5 of the Voting Rights Act,
but imply that the Attorney General was quite the cavalier
when he approved the default provision in 1968. Since no
particular charter provisions were submitted to him along
with the 1968 code, City of Rome, supra, he was not on no-
tice of any particular effect that might result from applica-
tion of the default provision. It is therefore unreasonable
to suppose that his approval of the code was meant to pre-
clear its undisclosed applications even as to otherwise valid
charter provisions and municipal practices.*

*My analysis entails a modest but nonetheless discernible scope for the
Attorney General’s preclearance of the 1968 deferral and default provi-
sions. The preclearance may have left the provisions enforceable insofar
as they would result in ratification of prior, valid municipal practices (as-
suming that preclearance was necessary as to such applications); in any
case, the preclearance amounted to findings that the default provision did
not as such represent an intent to affect minority voting adversely, and
that some applications of the provision would presumably be possible with-
out adverse effects.
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Justice Breyer, with whom Justice Souter joins,
dissenting.

City of Rome v. United States, 446 U. S. 156 (1980), fo-
cused upon a change in Rome, Georgia’s, method of electing
city officials—a change from “first-past-the-post” (plurality
wins) to “run-off” (majority needed to win). The change
took place in 1966. The change was of a kind that could
have made it more difficult for newly enfranchised black vot-
ers to elect a mayor (e. g., where the black population of a
town amounted, say, to 35% of all voters). The change had
not been precleared, though § 5 of the Voting Rights Act of
1965, as amended, 42 U. S. C. § 1973c, required preclearance.
In 1968, however, Georgia had precleared a different change
in its law. Georgia had submitted, and the Attorney Gen-
eral had precleared, a comprehensive Municipal Election
Code that provided, in relevant part:

“If the municipal charter . . . provides that a candidate
may be nominated or elected by a plurality of the votes
cast . . . , such provision shall prevail. Otherwise, no
candidate shall be . . . elected to public office in any
election unless such candidate shall have received a
majority of the votes cast . . . .” Georgia Municipal
Election Code, § 34A–1407(a), 1968 Ga. Laws 977, as
amended, Ga. Code Ann. § 21–3–407(a) (1993).

Rome argued that the Attorney General’s preclearance of
this 1968 change in effect precleared the plurality-to-
majority change that Rome had made two years earlier.
The Court rejected Rome’s argument.

The case before us now involves another Georgia city, the
city of Monroe. Monroe, like Rome, made a change in its
system for electing city officials—a change from “first-past-
the-post” (plurality wins) to “run-off” (majority needed to
win). Monroe, like Rome, made the change in 1966. And,
Monroe’s change, like Rome’s change, was not precleared.
Monroe, like Rome, argues that the Attorney General’s pre-
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clearance of Georgia’s 1968 change in effect precleared its
change to a majority system. Monroe acknowledges that
this Court, in City of Rome, supra, rejected Rome’s similar
claim. But it asks us to note probable jurisdiction in part
to “address the impact of the Attorney General’s preclear-
ance of the 1968 Municipal Elections Code as it relates to the
majority vote requirement.” Juris. Statement 17. In my
view, the circumstances here are virtually identical to those
at issue in City of Rome, and this Court’s rejection of Rome’s
argument there requires us to reject Monroe’s similar argu-
ment here.

I rest this conclusion upon what the parties argued before
the Court in City of Rome and what the Court wrote.
Rome, like Monroe, claimed that, in preclearing the 1968
statewide statute, the Attorney General had precleared its
local majority system. The reply, by the United States, in
City of Rome, included the following argument:

“In its 1968 submission, the State did not ‘submit’ the
changes as they applied to the City of Rome. There
was no explanation of how, or even whether, the City’s
procedures were changed. In order to ‘submit’ a new
procedure, the change must be clearly explained to the
Attorney General, 28 C.F.R. 51.10; he cannot reasonably
be held to be put on notice of the election procedures for
every municipality when an act with statewide effect is
submitted. As this Court [has] held, preclearance can-
not occur until the particular change has been submitted
to the Attorney General and he has been afforded an
opportunity to assess its purpose and its effect on minor-
ity voting in that jurisdiction.” Brief for Appellees in
City of Rome v. United States, O. T. 1979, No. 78–1840,
pp. 69–70 (citation omitted).

This Court, accepting the argument of the United States,
wrote:



522US1 Unit: $$U4 [01-27-00 18:57:05] PAGES PGT: OPIN

47Cite as: 522 U. S. 34 (1997)

Breyer, J., dissenting

“Both the relevant regulation, 28 CFR § 51.10 (1979),
and the decisions of this Court require that the jurisdic-
tion ‘in some unambiguous and recordable manner sub-
mit any legislation or regulation in question directly to
the Attorney General with a request for his consider-
ation pursuant to the Act,’ and that the Attorney Gen-
eral be afforded an adequate opportunity to determine
the purpose of the electoral changes and whether they
will adversely affect minority voting in that jurisdiction.
Under this standard, the State’s 1968 [preclearance] sub-
mission cannot be viewed as a submission of the city’s
1966 electoral changes, for, as the District Court noted,
the State’s submission informed the Attorney General
only of ‘its decision to defer to local charters and ordi-
nances regarding majority voting, . . .’ and ‘did not . . .
submit in an “unambiguous and recordable manner” all
municipal charter provisions, as written in 1968 or as
amended thereafter, regarding th[is] issu[e].’ ” City of
Rome v. United States, supra, at 169–170, n. 6 (cita-
tions omitted).

It seems to me that this statement disposes of the case
before us. The statement points out that Georgia’s 1968
submission did not describe the effect of its 1968 changes,
town by town, in each of Georgia’s more than 500 towns and
cities. The statement specifically says that Georgia’s simple
“submission” of its 1968 comprehensive municipal code did
not preclear Rome’s “1966 electoral chang[e]” because Geor-
gia did not also “submit” the relevant “municipal charter pro-
visions, as written in 1968 or as amended thereafter.” Geor-
gia did not submit Monroe’s charter to the Attorney General
in 1968 any more than it submitted Rome’s; nor is there any
reason to believe that the Attorney General knew the details
of Monroe’s circumstances any more than he knew the details
of Rome’s. Hence, as the District Court concluded in this
case, the 1968 preclearance did not preclear Monroe’s earlier
1966 change. City of Rome, supra.
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The majority’s decision to the contrary rests upon one fac-
tual difference between Rome and Monroe. The difference
consists of the fact that Rome’s original pre-1966 “first-
past-the-post” plurality system was written into Rome’s city
charter. But Monroe’s original pre-1966 “first-past-the-
post” plurality system was a matter of practice. Its pre-
1966 city charter was silent. This difference means that,
had a court set aside the 1966 changes in each city, and were
no other change to have taken place, then Rome would have
been left with a city charter that prescribed a plurality rule,
while Monroe would have been left with a silent city charter
and a plurality practice. The precleared 1968 state law, if
left free to operate on these different circumstances, would
have left Rome with a plurality rule (for its pre-1966 city
charter contained that rule), but would have changed Mon-
roe’s plurality practice to a majority practice (for its pre-1966
city charter was silent).

This complex difference, in my view, is irrelevant. The
Attorney General, in 1968, was no more likely to have
known about Monroe’s change from “plurality-practice” to
“majority-charter” than to have known about Rome’s change
from “plurality-charter” to “majority-charter.” Nor is there
any reason to believe the Attorney General, in 1968, would
have wanted to approve previously unprecleared changes of
the former, but not of the latter, variety. There is no more
reason to believe that the Attorney General, had he known
about Monroe’s 1966 change, would have approved the appli-
cation of the 1968 law to Monroe, than to believe that the
Attorney General, had he known about Rome’s change,
would have approved the application of the 1968 law to
Rome. Indeed, if Monroe’s black population in 1966 was as
high as it is today (37% of the electorate), Monroe’s change
to a majority vote system could have been precisely the sort
of discriminatory change at which the Voting Rights Act
was directed.
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The majority, and Justice Scalia, make a further argu-
ment resting upon a distinction between the first and second
sentences of the 1968 code that the Attorney General pre-
cleared. The majority says, for example, that City of Rome
“said nothing about the state-law default rule of majority
voting in the second sentence,” ante, at 39; and Justice
Scalia refers to a “second sentence . . . default rule of major-
ity voting for all municipalities that have not treated the
matter in their charters,” ante, at 40. The majority then
finds that the Attorney General precleared the second-
sentence default rule as applied to Monroe, apparently be-
cause it believes that “[t]he Government does not dispute
that Georgia submitted the state-law default rule to the At-
torney General in an ‘unambiguous and recordable manner,’ ”
ante, at 39. Justice Scalia reaches the same conclusion,
not because of the Government’s position, but because, in his
view, the “burden was upon” the Attorney General to seek
more information about the “city-by-city” effects of the stat-
ute at the time it was submitted. Ante, at 40.

A glance at the Georgia statute, supra, at 45, will make
clear, however, just how finely the majority has had to parse
the statute in its effort to escape the binding effect of prece-
dent. That is because City of Rome (involving a city with
a “majority” charter) and this case both concern the statute’s
second sentence. See Brief for Appellants in City of Rome
v. United States, O. T. 1979, No. 78–1840, p. 90; City of Rome
v. United States, 472 F. Supp. 221, 233 (DC 1979) (“Rome
argues that . . . the 1968 Code mandated majority voting”)
(emphasis added). And nowhere does either the statute’s
second sentence or City of Rome explicitly make the default/
deference distinction that the majority finds critical.

More importantly, there is no reason to think the distinc-
tion is critical in respect to the matter here at issue. The
Government has not conceded, silently or otherwise, that the
Attorney General’s preclearance of a statutory “default rule”
somehow precleared the application of some such rule to
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Monroe. To the contrary, the Government’s argument,
which concerns all applications of the “majority” language
in the 1968 code’s second sentence, is that:

“[P]reclearance of the majority vote provision incorpo-
rated in the State of Georgia’s 1968 Municipal Election
Code did not also preclear the prior or subsequent adop-
tion and implementation of a majority vote requirement
by any particular municipality within the State.” Mo-
tion to Affirm 11.

That argument rather clearly says that the Attorney Gen-
eral, in effect, precleared the Georgia statute on its face, not
as applied to each of Georgia’s several hundred municipali-
ties. That is the very argument that the Government made,
and the Court accepted, in City of Rome.

Justice Scalia does not take the majority’s view of the
Government’s argument. Rather, he says that, in any event,
the Attorney General’s initial preclearance of the second sen-
tence simultaneously precleared that sentence’s application
because the State’s submission was detailed enough to im-
pose upon the Attorney General the “burden” of seeking
detailed city-by-city information. Ante, at 40. In my view,
however, precedent compels a contrary conclusion. In re-
spect to the relevant point—whether the Attorney General
cleared the statute on its face or also as applied—one cannot
distinguish the issue before us from the (in this respect)
identical issue in City of Rome. And that conclusion is con-
sistent with well-established legal principle. See Clark v.
Roemer, 500 U. S. 646, 656 (1991) (“[A]ny ambiguity in the
scope of a preclearance request must be resolved against the
submitting authority”); McCain v. Lybrand, 465 U. S. 236,
257 (1984) (same); 28 CFR §§ 51.26(d), 51.27(c) (1997) (requir-
ing preclearance submissions to explain changes clearly and
in detail).

In a nutshell, City of Rome turns on the practical fact
that the Attorney General, in preclearing the 1968 Georgia



522US1 Unit: $$U4 [01-27-00 18:57:06] PAGES PGT: OPIN

51Cite as: 522 U. S. 34 (1997)

Breyer, J., dissenting

statute, would not have intended to preclear earlier, poten-
tially unlawful, local changes of which he had not specifically
been told. Rome was one such city. Monroe was another.
The District Court consequently concluded that the Attorney
General’s preclearance of the 1968 statute did not preclear
Monroe’s earlier change, any more than it did Rome’s. I
agree with the District Court and would affirm its judgment.
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SALINAS v. UNITED STATES

certiorari to the united states court of appeals for
the fifth circuit

No. 96–738. Argued October 8, 1997—Decided December 2, 1997

This federal prosecution arose from a scheme in which a Texas county
sheriff accepted money, and his deputy, petitioner Salinas, accepted two
watches and a truck, in exchange for permitting women to make so-
called “contact visits” to one Beltran, a federal prisoner housed in the
county jail pursuant to an agreement with the Federal Government.
Salinas was charged with one count of violating the Racketeer Influ-
enced and Corrupt Organizations Act (RICO), 18 U. S. C. § 1962(c), one
count of conspiracy to violate RICO, § 1962(d), and two counts of bribery,
§ 666(a)(1)(B). The jury convicted him on all but the substantive RICO
count, and the Fifth Circuit affirmed.

Held:
1. Section 666(a)(1)(B) does not require the Government to prove the

bribe in question had a demonstrated effect upon federal funds. The
enactment’s plain language is expansive and unqualified, both as to the
bribes forbidden and the entities covered, demonstrating by its refer-
ence to “any” business or transaction, § 666(a)(1)(B), that it is not con-
fined to transactions affecting federal funds; by its application to all
cases in which an “organization, government, or agency” receives a spec-
ified amount of federal benefits, § 666(b), that it reaches the scheme in-
volved here; and by its prohibition on accepting “anything of value,”
§ 666(a)(1)(B), that it encompasses the transfers of personal property to
petitioner in exchange for his favorable treatment of Beltran. Given
the statute’s plain and unambiguous meaning, petitioner is not aided by
the legislative history, see, e. g., United States v. Albertini, 472 U. S.
675, 680, or by the plain-statement rule set forth in Gregory v. Ashcroft,
501 U. S. 452, 460–461, and McNally v. United States, 483 U. S. 350,
360, see, e. g., Seminole Tribe of Fla. v. Florida, 517 U. S. 44, 57, n. 9.
Moreover, the construction he seeks cannot stand when viewed in light
of the pre-§ 666 statutory framework—which limited federal bribery
prohibitions to “public official[s],” defined as “officer[s] or employee[s] or
person[s] acting for or on behalf of the United States, or any branch
thereof,” and which was interpreted by some lower courts not to include
state and local officials—and the expansion prescribed by § 666(a)(1)(B),
which was designed to extend coverage to bribes offered to state and
local officials employed by agencies receiving federal funds. Under this
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Court’s construction, § 666(a)(1)(B) is constitutional as applied in this
case. Its application to petitioner did not extend federal power beyond
its proper bounds, since the preferential treatment accorded Beltran
was a threat to the integrity and proper operation of the federal pro-
gram under which the jail was managed. See Westfall v. United States,
274 U. S. 256, 259. Pp. 55–61.

2. To be convicted of conspiracy to violate RICO under § 1962(d), the
conspirator need not himself have committed or agreed to commit the
two or more predicate acts, such as bribery, requisite for a substantive
RICO offense under § 1962(c). Section 1962(d)—which forbids “any per-
son to conspire to violate” § 1962(c)—is even more comprehensive than
the general conspiracy provision applicable to federal crimes, § 371, since
it contains no requirement of an overt or specific act to effect the
conspiracy’s object. Presuming Congress intended the “to conspire”
phrase to have its ordinary meaning under the criminal law, see Moris-
sette v. United States, 342 U. S. 246, 263, well-established principles and
contemporary understanding demonstrate that, although a conspirator
must intend to further an endeavor which, if completed, would satisfy
all of the elements of a substantive criminal offense, it suffices that he
adopt the goal of furthering or facilitating the criminal endeavor, and
he need not agree to undertake all of the acts necessary for the crime’s
completion. Salinas’ contrary interpretation of § 1962(c) violates the
foregoing principles and is refuted by Bannon v. United States, 156 U. S.
464, 469. Its acceptance, moreover, is not required by the rule of lenity,
see United States v. Shabani, 513 U. S. 10, 17. Even if Salinas did not
accept or agree to accept two bribes, there was ample evidence that
the sheriff committed at least two predicate acts when he accepted nu-
merous bribes and that Salinas knew about and agreed to facilitate
the scheme, and this is sufficient to support Salinas’ conviction under
§ 1962(d). Pp. 61–66.

89 F. 3d 1185, affirmed.

Kennedy, J., delivered the opinion for a unanimous Court.

Francisco J. Enriquez argued the cause for petitioner.
With him on the brief was Rolando Cantu. Gerald H. Gold-
stein and Cynthia Hujar Orr filed a brief for Brigido Mar-
molejo, Jr., as respondent under this Court’s Rule 12.6, in
support of petitioner.

Paul R. Q. Wolfson argued the cause for the United
States. With him on the brief were Acting Solicitor Gen-
eral Dellinger, Acting Assistant Attorney General Keeney,
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Deputy Solicitor General Dreeben, Joel M. Gershowitz, and
Richard A. Friedman.*

Justice Kennedy delivered the opinion of the Court.
The case before us presents two questions: First, is the

federal bribery statute codified at 18 U. S. C. § 666 limited to
cases in which the bribe has a demonstrated effect upon fed-
eral funds? Second, does the conspiracy prohibition con-
tained in the Racketeer Influenced and Corrupt Organiza-
tions Act (RICO) apply only when the conspirator agrees to
commit two of the predicate acts RICO forbids? Ruling
against the petitioner on both issues, we affirm the judgment
of the Court of Appeals for the Fifth Circuit.

I

This federal prosecution arose from a bribery scheme op-
erated by Brigido Marmolejo, the Sheriff of Hidalgo County,
Texas, and petitioner Mario Salinas, one of his principal
deputies. In 1984, the United States Marshals Service and
Hidalgo County entered into agreements under which the
county would take custody of federal prisoners. In ex-
change, the Federal Government agreed to make a grant to
the county for improving its jail and also agreed to pay the
county a specific amount per day for each federal prisoner
housed. Based on the estimated number of federal prison-
ers to be maintained, payments to the county were projected
to be $915,785 per year. The record before us does not dis-
close the precise amounts paid. It is uncontested, however,
that in each of the two periods relevant in this case the pro-
gram resulted in federal payments to the county well in ex-
cess of the $10,000 amount necessary for coverage under 18
U. S. C. § 666. (We denied certiorari on the question whether
the moneys paid to the county were “benefits” under a “Fed-

*Joshua L. Dratel, Richard A. Greenberg, and Lisa Kemler filed a brief
for the National Association of Criminal Defense Lawyers as amicus cu-
riae urging reversal.
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eral program” under § 666(b), and we assume for purposes of
this opinion that the payments fit those definitions.)

Homero Beltran-Aguirre was one of the federal prisoners
housed in the jail under the arrangement negotiated between
the Marshals Service and the county. He was incarcerated
there for two intervals, first for 10 months and then for 5
months. During both custody periods, Beltran paid Marmo-
lejo a series of bribes in exchange for so-called “contact
visits” in which he remained alone with his wife or, on other
occasions, his girlfriend. Beltran paid Marmolejo a fixed
rate of $6,000 per month and $1,000 for each contact visit,
which occurred twice a week. Petitioner Salinas was the
chief deputy responsible for managing the jail and super-
vising custody of the prisoners. When Marmolejo was not
available, Salinas arranged for the contact visits and on occa-
sion stood watch outside the room where the visits took
place. In return for his assistance with the scheme, Salinas
received from Beltran a pair of designer watches and a
pickup truck.

Salinas and Marmolejo were indicted and tried together,
but only Salinas’ convictions are before us. Salinas was
charged with one count of violating RICO, 18 U. S. C.
§ 1962(c), one count of conspiracy to violate RICO, § 1962(d),
and two counts of bribery in violation of § 666(a)(1)(B). The
jury acquitted Salinas on the substantive RICO count, but
convicted him on the RICO conspiracy count and the bribery
counts. A divided panel of the Court of Appeals for the
Fifth Circuit affirmed, United States v. Marmolejo, 89 F. 3d
1185 (1996), and we granted certiorari, 519 U. S. 1148 (1997).
To resolve the case, we consider first the bribery scheme,
then the conspiracy.

II

Salinas contends the Government must prove the bribe
in some way affected federal funds, for instance by divert-
ing or misappropriating them, before the bribe violates
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§ 666(a)(1)(B). The relevant statutory provisions are as
follows:

“(a) Whoever, if the circumstance described in subsec-
tion (b) of this section exists—

“(1) being an agent of an organization, or of a State,
local, or Indian tribal government, or any agency
thereof—

. . . . .
“(B) corruptly . . . accepts or agrees to accept, any-

thing of value from any person, intending to be influ-
enced or rewarded in connection with any business,
transaction, or series of transactions of such organiza-
tion, government, or agency involving any thing of value
of $5,000 or more; or

. . . . .
“shall be fined under this title, imprisoned not more than
10 years, or both.
“(b) The circumstance referred to in subsection (a) of
this section is that the organization, government, or
agency receives, in any one year period, benefits in
excess of $10,000 under a Federal program involving
a grant, contract, subsidy, loan, guarantee, insurance,
or other form of Federal assistance.

. . . . .
“(d) As used in this section—

. . . . .
“(5) the term ‘in any one-year period’ means a contin-

uous period that commences no earlier than twelve
months before the commission of the offense or that ends
no later than twelve months after the commission of the
offense. Such period may include time both before and
after the commission of the offense.” 18 U. S. C. § 666.

The enactment’s expansive, unqualified language, both as
to the bribes forbidden and the entities covered, does not
support the interpretation that federal funds must be af-
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fected to violate § 666(a)(1)(B). Subject to the $5,000 thresh-
old for the business or transaction in question, the statute
forbids acceptance of a bribe by a covered official who in-
tends “to be influenced or rewarded in connection with
any business, transaction, or series of transactions of [the
defined] organization, government or agency.” § 666(a)(1)(B).
The prohibition is not confined to a business or transaction
which affects federal funds. The word “any,” which pre-
faces the business or transaction clause, undercuts the at-
tempt to impose this narrowing construction. See United
States v. James, 478 U. S. 597, 604–605, and n. 5 (1986);
Trainmen v. Baltimore & Ohio R. Co., 331 U. S. 519, 529
(1947).

Furthermore, the broad definition of the “circumstances”
to which the statute applies provides no textual basis for
limiting the reach of the bribery prohibition. The statute
applies to all cases in which an “organization, government,
or agency” receives the statutory amount of benefits under
a federal program. § 666(b). The language reaches the
scheme alleged, and proved, here.

Neither does the statute limit the type of bribe offered.
It prohibits accepting or agreeing to accept “anything of
value.” § 666(a)(1)(B). The phrase encompasses all trans-
fers of personal property or other valuable consideration
in exchange for the influence or reward. It includes, then,
the personal property given to Salinas in exchange for the
favorable treatment Beltran secured for himself. The stat-
ute’s plain language fails to provide any basis for limiting
§ 666(a)(1)(B) to bribes affecting federal funds.

Salinas attempts to circumscribe the statutory text by
pointing to its legislative history. “Courts in applying crim-
inal laws generally must follow the plain and unambiguous
meaning of the statutory language. ‘[O]nly the most ex-
traordinary showing of contrary intentions’ in the legislative
history will justify a departure from that language.”
United States v. Albertini, 472 U. S. 675, 680 (1985) (citations
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omitted) (quoting Garcia v. United States, 469 U. S. 70, 75
(1984)); see also Ardestani v. INS, 502 U. S. 129, 135 (1991)
(courts may deviate from the plain language of a statute only
in “ ‘rare and exceptional circumstances’ ”).

The construction Salinas seeks cannot stand when viewed
in light of the statutory framework in existence before § 666
was enacted and the expanded coverage prescribed by the
new statute. Before § 666 was enacted, the federal criminal
code contained a single, general bribery provision codified at
18 U. S. C. § 201. Section 201 by its terms applied only to
“public official[s],” which the statute defined as “officer[s] or
employee[s] or person[s] acting for or on behalf of the United
States, or any department, agency or branch of Government
thereof, including the District of Columbia, in any official
function, under or by authority of any such department,
agency, or branch.” § 201(a). The Courts of Appeals di-
vided over whether state and local employees could be con-
sidered “public officials” under § 201(a). Compare United
States v. Del Toro, 513 F. 2d 656, 661–662 (CA2), cert. denied,
423 U. S. 826 (1975), with United States v. Mosley, 659 F. 2d
812, 814–816 (CA7 1981), and United States v. Hinton, 683
F. 2d 195, 197–200 (CA7 1982), aff ’d sub nom. Dixson v.
United States, 465 U. S. 482 (1984). Without awaiting this
Court’s resolution of the issue in Dixson, Congress enacted
§ 666 and made it clear that federal law applies to bribes of
the kind offered to the state and local officials in Del Toro,
as well as those at issue in Mosley and Hinton.

As this chronology and the statutory language demon-
strate, § 666(a)(1)(B) was designed to extend federal bribery
prohibitions to bribes offered to state and local officials em-
ployed by agencies receiving federal funds. It would be in-
congruous to restrict § 666 in the manner Salinas suggests.
The facts and reasoning of Del Toro give particular instruc-
tion in this respect. In that case, the Second Circuit held
that a city employee was not a “public official” under § 201(a)
even though federal funds would eventually cover 100% of
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the costs and 80% of the salaries of the program he adminis-
tered. 513 F. 2d, at 662. Because the program had not yet
entered a formal request for federal funding, the Second Cir-
cuit reasoned, “[t]here were no existing committed federal
funds for the purpose.” Ibid. The enactment of § 666 fore-
closes this type of limitation. Acceptance of Salinas’ sug-
gestion that a bribe must affect federal funds before it falls
within § 666(a)(1)(B) would run contrary to the statutory
expansion that redressed the negative effects of the Second
Circuit’s narrow construction of § 201 in Del Toro. We need
not consider whether the statute requires some other kind
of connection between a bribe and the expenditure of federal
funds, for in this case the bribe was related to the housing
of a prisoner in facilities paid for in significant part by federal
funds themselves. And that relationship is close enough to
satisfy whatever connection the statute might require.

Salinas argues in addition that our decisions in Gregory v.
Ashcroft, 501 U. S. 452 (1991), and McNally v. United States,
483 U. S. 350 (1987), require a plain statement of congres-
sional intent before § 666(a)(1)(B) can be construed to apply
to bribes having no effect on federal funds. In so arguing,
however, Salinas makes too much of Gregory and McNally.
In each of those cases, we confronted a statute susceptible of
two plausible interpretations, one of which would have al-
tered the existing balance of federal and state powers. We
concluded that, absent a clear indication of Congress’ intent
to change the balance, the proper course was to adopt a con-
struction which maintains the existing balance. Gregory,
supra, at 460–461; see also McNally, supra, at 360.

“No rule of construction, however, requires that a penal
statute be strained and distorted in order to exclude conduct
clearly intended to be within its scope . . . .” United States
v. Raynor, 302 U. S. 540, 552 (1938). As we held in Alber-
tini, supra, at 680:

“Statutes should be construed to avoid constitutional
questions, but this interpretative canon is not a license



522US1 Unit: $$U5 [01-27-00 19:04:02] PAGES PGT: OPLG

60 SALINAS v. UNITED STATES

Opinion of the Court

for the judiciary to rewrite language enacted by the leg-
islature. Heckler v. Mathews, 465 U. S. 728, 741–742
(1984). Any other conclusion, while purporting to be
an exercise in judicial restraint, would trench upon the
legislative powers vested in Congress by Art. I, § 1, of
the Constitution. United States v. Locke, 471 U. S. 84,
95–96 (1985).”

These principles apply to the rules of statutory construc-
tion we have followed to give proper respect to the federal-
state balance. As we observed in applying an analogous
maxim in Seminole Tribe of Fla. v. Florida, 517 U. S. 44
(1996), “[w]e cannot press statutory construction to the point
of disingenuous evasion even to avoid a constitutional ques-
tion.” Id., at 57, n. 9 (internal quotation marks omitted).
Gregory itself held as much when it noted the principle it
articulated did not apply when a statute was unambiguous.
See 501 U. S., at 467. A statute can be unambiguous with-
out addressing every interpretive theory offered by a party.
It need only be “plain to anyone reading the Act” that the
statute encompasses the conduct at issue. Ibid. Compare
United States v. Bass, 404 U. S. 336, 349–350 (1971) (relying
on Congress’ failure to make a clear statement of its inten-
tion to alter the federal-state balance to construe an ambigu-
ous firearm-possession statute to apply only to firearms af-
fecting commerce), with United States v. Lopez, 514 U. S.
549, 561–562 (1995) (refusing to apply Bass to read a similar
limitation into an unambiguous firearm-possession statute).

The plain-statement requirement articulated in Gregory
and McNally does not warrant a departure from the stat-
ute’s terms. The text of § 666(a)(1)(B) is unambiguous on
the point under consideration here, and it does not require
the Government to prove federal funds were involved in the
bribery transaction.

Furthermore, there is no serious doubt about the consti-
tutionality of § 666(a)(1)(B) as applied to the facts of this
case. Beltran was without question a prisoner held in a jail
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managed pursuant to a series of agreements with the Fed-
eral Government. The preferential treatment accorded to
him was a threat to the integrity and proper operation of
the federal program. Whatever might be said about
§ 666(a)(1)(B)’s application in other cases, the application of
§ 666(a)(1)(B) to Salinas did not extend federal power beyond
its proper bounds. See Westfall v. United States, 274 U. S.
256, 259 (1927).

In so holding, we do not address § 666(a)(1)(B)’s applicabil-
ity to intangible benefits such as contact visits, because that
question is not fairly included within the questions on which
we granted certiorari. See Yee v. Escondido, 503 U. S. 519,
533 (1992). Nor do we review the Court of Appeals’ deter-
mination that the transactions at issue “involv[ed] any thing
of value of $5,000 or more,” since Salinas does not offer any
cognizable challenge to that aspect of the Court of Appeals’
decision. We simply decide that, as a matter of statutory
construction, § 666(a)(1)(B) does not require the Government
to prove the bribe in question had any particular influence
on federal funds and that under this construction the statute
is constitutional as applied in this case.

III

Salinas directs his second challenge to his conviction for
conspiracy to violate RICO. There could be no conspiracy
offense, he says, unless he himself committed or agreed to
commit the two predicate acts requisite for a substantive
RICO offense under § 1962(c). Salinas identifies a conflict
among the Courts of Appeals on the point. Decisions of the
First, Second, and Tenth Circuits require that, under the
RICO conspiracy provision, the defendant must himself com-
mit or agree to commit two or more predicate acts. See
United States v. Sanders, 929 F. 2d 1466, 1473 (CA10), cert.
denied, 502 U. S. 846 (1991); United States v. Ruggiero, 726
F. 2d 913, 921 (CA2), cert. denied sub nom. Rabito v. United
States, 469 U. S. 831 (1984); United States v. Winter, 663 F. 2d
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1120, 1136 (CA1), cert. denied, 460 U. S. 1011 (1983). Eight
other Courts of Appeals, including the Fifth Circuit in this
case, take a contrary view. See United States v. Pryba, 900
F. 2d 748, 760 (CA4), cert. denied, 498 U. S. 924 (1990); United
States v. Kragness, 830 F. 2d 842, 860 (CA8 1987); United
States v. Neapolitan, 791 F. 2d 489, 494–500 (CA7), cert. de-
nied, 479 U. S. 940 (1986); United States v. Joseph, 781 F. 2d
549, 554 (CA6 1986); United States v. Adams, 759 F. 2d 1099,
1115–1116 (CA3), cert. denied, 474 U. S. 971 (1985); United
States v. Tille, 729 F. 2d 615, 619 (CA9), cert. denied, 469
U. S. 845 (1984); United States v. Carter, 721 F. 2d 1514,
1529–1531 (CA11), cert. denied sub nom. Morris v. United
States, 469 U. S. 819 (1984).

Before turning to RICO’s conspiracy provision, we note
the substantive RICO offense, which was the goal of the con-
spiracy alleged in the indictment. It provides:

“It shall be unlawful for any person employed by or as-
sociated with any enterprise engaged in, or the activities
of which affect, interstate or foreign commerce, to con-
duct or participate, directly or indirectly, in the conduct
of such enterprise’s affairs through a pattern of rack-
eteering activity or collection of unlawful debt.” 18
U. S. C. § 1962(c).

The elements predominant in a subsection (c) violation are:
(1) the conduct (2) of an enterprise (3) through a pattern of
racketeering activity. See Sedima, S. P. R. L. v. Imrex Co.,
473 U. S. 479, 496 (1985). “Pattern of racketeering activity”
is a defined term and requires at least two acts of “racketeer-
ing activity,” the so-called predicate acts central to our dis-
cussion. 18 U. S. C. § 1961(5). “Racketeering activity,” in
turn, is defined to include “any act . . . involving . . . bribery
. . . which is chargeable under State law and punishable by
imprisonment for more than one year.” § 1961(1)(A). The
Government’s theory was that Salinas himself committed a
substantive § 1962(c) RICO violation by conducting the en-
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terprise’s affairs through a pattern of racketeering activity
that included acceptance of two or more bribes, felonies pun-
ishable in Texas by more than one year in prison. See Tex.
Penal Code Ann. § 36.02(a)(1) (1994). The jury acquitted on
the substantive count. Salinas was convicted of conspiracy,
however, and he challenges the conviction because the jury
was not instructed that he must have committed or agreed
to commit two predicate acts himself. His interpretation of
the conspiracy statute is wrong.

The RICO conspiracy statute, simple in formulation,
provides:

“It shall be unlawful for any person to conspire to vio-
late any of the provisions of subsection (a), (b), or (c) of
this section.” 18 U. S. C. § 1962(d).

There is no requirement of some overt act or specific act in
the statute before us, unlike the general conspiracy provision
applicable to federal crimes, which requires that at least one
of the conspirators have committed an “act to effect the ob-
ject of the conspiracy.” § 371. The RICO conspiracy provi-
sion, then, is even more comprehensive than the general con-
spiracy offense in § 371.

In interpreting the provisions of § 1962(d), we adhere to a
general rule: When Congress uses well-settled terminology
of criminal law, its words are presumed to have their or-
dinary meaning and definition. See Morissette v. United
States, 342 U. S. 246, 263 (1952). The relevant statutory
phrase in § 1962(d) is “to conspire.” We presume Congress
intended to use the term in its conventional sense, and cer-
tain well-established principles follow.

A conspiracy may exist even if a conspirator does not
agree to commit or facilitate each and every part of the sub-
stantive offense. See United States v. Socony-Vacuum Oil
Co., 310 U. S. 150, 253–254 (1940). The partners in the crim-
inal plan must agree to pursue the same criminal objective
and may divide up the work, yet each is responsible for the
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acts of each other. See Pinkerton v. United States, 328 U. S.
640, 646 (1946) (“And so long as the partnership in crime
continues, the partners act for each other in carrying it for-
ward”). If conspirators have a plan which calls for some
conspirators to perpetrate the crime and others to provide
support, the supporters are as guilty as the perpetrators.
As Justice Holmes observed: “[P]lainly a person may con-
spire for the commission of a crime by a third person.”
United States v. Holte, 236 U. S. 140, 144 (1915). A person,
moreover, may be liable for conspiracy even though he was
incapable of committing the substantive offense. United
States v. Rabinowich, 238 U. S. 78, 86 (1915).

The point Salinas tries to make is in opposition to these
principles, and is refuted by Bannon v. United States, 156
U. S. 464 (1895). There the defendants were charged with
conspiring to violate the general conspiracy statute, id., at
464, which requires proof of an overt act. See supra, at 63.
One defendant objected to the indictment because it did not
allege he had committed an overt act. See Bannon, supra,
at 468. We rejected the argument because it would erode
the common-law principle that, so long as they share a com-
mon purpose, conspirators are liable for the acts of their co-
conspirators. We observed in Bannon: “To require an overt
act to be proven against every member of the conspiracy, or
a distinct act connecting him with the combination to be al-
leged, would not only be an innovation upon established prin-
ciples, but would render most prosecutions for the offence
nugatory.” 156 U. S., at 469. The RICO conspiracy statute,
§ 1962(d), broadened conspiracy coverage by omitting the re-
quirement of an overt act; it did not, at the same time, work
the radical change of requiring the Government to prove
each conspirator agreed that he would be the one to commit
two predicate acts.

Our recitation of conspiracy law comports with contempo-
rary understanding. When Congress passed RICO in 1970,
see Pub. L. 91–452, § 901(a), 84 Stat. 941, the American Law
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Institute’s Model Penal Code permitted a person to be con-
victed of conspiracy so long as he “agrees with such other
person or persons that they or one or more of them will en-
gage in conduct that constitutes such crime.” Model Penal
Code § 5.03(1)(a) (1962). As the drafters emphasized, “so
long as the purpose of the agreement is to facilitate commis-
sion of a crime, the actor need not agree ‘to commit’ the
crime.” American Law Institute, Model Penal Code, Tent.
Draft No. 10, p. 117 (1960). The Model Penal Code still uses
this formulation. See Model Penal Code § 5.03(1)(a), 10
U. L. A. 501 (1974).

A conspirator must intend to further an endeavor which, if
completed, would satisfy all of the elements of a substantive
criminal offense, but it suffices that he adopt the goal of fur-
thering or facilitating the criminal endeavor. He may do so
in any number of ways short of agreeing to undertake all of
the acts necessary for the crime’s completion. One can be a
conspirator by agreeing to facilitate only some of the acts
leading to the substantive offense. It is elementary that a
conspiracy may exist and be punished whether or not the
substantive crime ensues, for the conspiracy is a distinct evil,
dangerous to the public, and so punishable in itself. See
Callanan v. United States, 364 U. S. 587, 594 (1961).

It makes no difference that the substantive offense under
§ 1962(c) requires two or more predicate acts. The interplay
between subsections (c) and (d) does not permit us to excuse
from the reach of the conspiracy provision an actor who does
not himself commit or agree to commit the two or more pred-
icate acts requisite to the underlying offense. True, though
an “enterprise” under § 1962(c) can exist with only one actor
to conduct it, in most instances it will be conducted by more
than one person or entity; and this in turn may make it some-
what difficult to determine just where the enterprise ends
and the conspiracy begins, or, on the other hand, whether
the two crimes are coincident in their factual circumstances.
In some cases the connection the defendant had to the al-
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leged enterprise or to the conspiracy to further it may be
tenuous enough so that his own commission of two predicate
acts may become an important part of the Government’s
case. Perhaps these were the considerations leading some
of the Circuits to require in conspiracy cases that each con-
spirator himself commit or agree to commit two or more
predicate acts. Nevertheless, that proposition cannot be
sustained as a definition of the conspiracy offense, for it is
contrary to the principles we have discussed.

In the case before us, even if Salinas did not accept or
agree to accept two bribes, there was ample evidence that
he conspired to violate subsection (c). The evidence showed
that Marmolejo committed at least two acts of racketeering
activity when he accepted numerous bribes and that Salinas
knew about and agreed to facilitate the scheme. This is suf-
ficient to support a conviction under § 1962(d).

As a final matter, Salinas says his statutory interpretation
is required by the rule of lenity. The rule does not apply
when a statute is unambiguous or when invoked to engraft
an illogical requirement to its text. See United States v.
Shabani, 513 U. S. 10, 17 (1994).

The judgment of the Court of Appeals is
Affirmed.
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FOSTER, GOVERNOR OF LOUISIANA, et al. v.
LOVE et al.

certiorari to the united states court of appeals for
the fifth circuit

No. 96–670. Argued October 6, 1997—Decided December 2, 1997

The Elections Clause of the Constitution, Art. I, § 4, cl. 1, invests the
States with responsibility for the mechanics of congressional elections,
see Storer v. Brown, 415 U. S. 724, 730, but grants Congress “the power
to override state regulations” by establishing uniform rules for federal
elections, U. S. Term Limits, Inc. v. Thornton, 514 U. S. 779, 832–833.
One such congressional rule sets the date of the biennial election for the
offices of United States Senator, 2 U. S. C. § 1, and Representative, § 7,
and mandates holding all congressional and Presidential elections on a
single November day, 2 U. S. C. §§ 1, 7; 3 U. S. C. § 1. Since 1978, Louisi-
ana has held in October of a federal election year an “open primary” for
congressional offices, in which all candidates, regardless of party, appear
on the same ballot and all voters are entitled to vote. If a candidate
for a given office receives a majority at the open primary, the candidate
“is elected” and no further act is done on federal election day to fill
that office. Since this system went into effect, over 80% of the State’s
contested congressional elections have ended as a matter of law with
the open primary. Respondents, Louisiana voters, challenged this pri-
mary as a violation of federal law. Finding no conflict between the
state and federal statutes, the District Court granted summary judg-
ment to petitioners, the State’s Governor and secretary of state. The
Fifth Circuit reversed.

Held: Louisiana’s statute conflicts with federal law to the extent that it is
applied to select a congressional candidate in October. Pp. 71–74.

(a) The issue here is a narrow one turning entirely on the meaning of
the state and federal statutes. There is no colorable argument that § 7
goes beyond the ample limits of the Elections Clause’s grant of authority
to Congress. In speaking of “the election” of a Senator or Representa-
tive, the federal statutes plainly refer to the combined actions of voters
and officials meant to make the final selection of an officeholder; and by
establishing “the day” on which these actions must take place, the stat-
utes simply regulate the time of the election, a matter on which the
Constitution explicitly gives Congress the final say. Pp. 71–72.

(b) A contested selection of candidates for a congressional office that
is concluded as a matter of law before the federal election day, with no
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act in law or in fact to take place on the date chosen by Congress,
clearly violates § 7. Louisiana’s claim that its system concerns only the
manner, not the time, of an election is at odds with the State’s statute,
which addresses timing quite as obviously as § 7 does. A federal elec-
tion takes place in Louisiana before federal election day whenever a
candidate gets a majority in the open primary. Pp. 72–73.

(c) This Court’s judgment is buttressed by the fact that Louisiana’s
open primary has tended to foster both evils identified by Congress as
reasons for passing the federal statute: the distortion of the voting proc-
ess when the results of an early federal election in one State can influ-
ence later voting in other States, and the burden on citizens forced to
turn out on two different election days to make final selections of federal
officers in Presidential election years. Pp. 73–74.

90 F. 3d 1026, affirmed.

Souter, J., delivered the opinion for a unanimous Court with respect to
Parts I, II, and IV, and the opinion of the Court with respect to Part
III, in which Rehnquist, C. J., and Stevens, O’Connor, Ginsburg, and
Breyer, JJ., joined.

Richard P. Ieyoub, Attorney General of Louisiana, argued
the cause for petitioners. With him on the briefs were Roy
A. Mongrue, Jr., and Angie Rogers Laplace, Assistant At-
torneys General.

M. Miller Baker argued the cause for respondents. With
him on the brief were John W. Perry, Jr., Daniel J. Balhoff,
Thomas E. Balhoff, Judith R. Atkinson, and Brian M.
Tauscher.

Justice Souter delivered the opinion of the Court.*
Under 2 U. S. C. §§ 1 and 7, the Tuesday after the first

Monday in November in an even-numbered year “is estab-
lished” as the date for federal congressional elections. Loui-
siana’s “open primary” statute provides an opportunity to fill
the offices of United States Senator and Representative dur-
ing the previous month, without any action to be taken on

*Justice Scalia, Justice Kennedy, and Justice Thomas join all but
Part III of this opinion.
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federal election day. The issue before us is whether such an
ostensible election runs afoul of the federal statute. We
hold that it does.

I

The Elections Clause of the Constitution, Art. I, § 4, cl.
1, provides that “[t]he Times, Places and Manner of holding
Elections for Senators and Representatives, shall be pre-
scribed in each State by the Legislature thereof; but the
Congress may at any time by Law make or alter such Regu-
lations.” The Clause is a default provision; it invests the
States with responsibility for the mechanics of congressional
elections, see Storer v. Brown, 415 U. S. 724, 730 (1974), but
only so far as Congress declines to pre-empt state legislative
choices, see Roudebush v. Hartke, 405 U. S. 15, 24 (1972)
(“Unless Congress acts, Art. I, § 4, empowers the States to
regulate”). Thus it is well settled that the Elections Clause
grants Congress “the power to override state regulations”
by establishing uniform rules for federal elections, binding
on the States. U. S. Term Limits, Inc. v. Thornton, 514
U. S. 779, 832–833 (1995). “[T]he regulations made by Con-
gress are paramount to those made by the State legislature;
and if they conflict therewith, the latter, so far as the conflict
extends, ceases to be operative.” Ex parte Siebold, 100
U. S. 371, 384 (1880).

One congressional rule adopted under the Elections Clause
(and its counterpart for the Executive Branch, Art. II, § 1,
cl. 3) sets the date of the biennial election for federal offices.
See 2 U. S. C. §§ 1, 7; 3 U. S. C. § 1. Title 2 U. S. C. § 7 was
originally enacted in 1872, and now provides that “[t]he
Tuesday next after the 1st Monday in November, in every
even numbered year, is established as the day for the elec-
tion, in each of the States and Territories of the United
States, of Representatives and Delegates to the Congress
commencing on the 3d day of January next thereafter.”
This provision, along with 2 U. S. C. § 1 (setting the same
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rule for electing Senators under the Seventeenth Amend-
ment) and 3 U. S. C. § 1 (doing the same for selecting Presi-
dential electors), mandates holding all elections for Congress
and the Presidency on a single day throughout the Union.

In 1975, Louisiana adopted a new statutory scheme for
electing United States Senators and Representatives. In
October of a federal election year, the State holds what is
popularly known as an “open primary” for congressional of-
fices, La. Rev. Stat. Ann. § 18:402(B)(1) (West Supp. 1997), in
which all candidates, regardless of party, appear on the same
ballot, and all voters, with like disregard of party, are enti-
tled to vote, § 18:401(B) (West 1979). If no candidate for a
given office receives a majority, the State holds a run-off
(dubbed a “general election”) between the top two vote-
getters the following month on federal election day. § 18:481
(West 1979). But if one such candidate does get a majority
in October, that candidate “is elected,” § 18:511(A) (West
Supp. 1997), and no further act is done on federal election
day to fill the office in question. Since this system went
into effect in 1978, over 80% of the contested congressional
elections in Louisiana have ended as a matter of law with
the open primary.1

Respondents are Louisiana voters who sued petitioners,
the State’s Governor and secretary of state, challenging the
open primary as a violation of federal law. The District
Court granted summary judgment to petitioners, finding no
conflict between the state and federal statutes, whereas a
divided panel of the Fifth Circuit reversed, concluding that
Louisiana’s system squarely “conflicts with the federal stat-
utes that establish a uniform federal election day.” 90 F. 3d
1026, 1031 (1996). We granted certiorari, 520 U. S. 1114
(1997), and now affirm.

1 A run-off election has been held on federal election day in only 9 of the
57 contested elections for United States Representative and in only 1 of
the 6 contested elections for United States Senator. See 90 F. 3d 1026,
1030 (CA5 1996).
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II

The Fifth Circuit’s conception of the issue here as a narrow
one turning entirely on the meaning of the state and federal
statutes is exactly right. For all of petitioners’ invocations
of state sovereignty, there is no colorable argument that § 7
goes beyond the ample limits of the Elections Clause’s grant
of authority to Congress.2 When the federal statutes speak
of “the election” of a Senator or Representative, they plainly
refer to the combined actions of voters and officials meant to
make a final selection of an officeholder (subject only to the
possibility of a later run-off, see 2 U. S. C. § 8).3 See N. Web-
ster, An American Dictionary of the English Language 433
(C. Goodrich & N. Porter eds. 1869) (defining “election” as
“[t]he act of choosing a person to fill an office”). By estab-
lishing a particular day as “the day” on which these actions
must take place, the statutes simply regulate the time of the

2 The Clause gives Congress “comprehensive” authority to regulate the
details of elections, including the power to impose “the numerous require-
ments as to procedure and safeguards which experience shows are neces-
sary in order to enforce the fundamental right involved.” Smiley v.
Holm, 285 U. S. 355, 366 (1932). Congressional authority extends not only
to general elections, but also to any “primary election which involves a
necessary step in the choice of candidates for election as representatives
in Congress.” United States v. Classic, 313 U. S. 299, 320 (1941).

3 Title 2 U. S. C. § 8, which was enacted along with § 7, provides that a
State may hold a congressional election on a day other than the uniform
federal election day when such an election is necessitated “by a failure to
elect at the time prescribed by law.” The only explanation of this provi-
sion offered in the legislative history is Senator Allen G. Thurman’s state-
ment that “there can be no failure to elect except in those States in which
a majority of all the votes is necessary to elect a member.” Cong. Globe,
42d Cong., 2d Sess., 677 (1872). In those States, if no candidate receives
a majority vote on federal election day, there has been a failure to elect
and a subsequent run-off election is required. See Public Citizen, Inc. v.
Miller, 813 F. Supp. 821 (ND Ga.), aff ’d, 992 F. 2d 1548 (CA11 1993) (up-
holding under § 8 a run-off election that was held after federal election
day, because in the initial election on federal election day no candidate
received the majority vote that was as required by Georgia law).
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election, a matter on which the Constitution explicitly gives
Congress the final say.

While true that there is room for argument about just
what may constitute the final act of selection within the
meaning of the law, our decision does not turn on any nicety
in isolating precisely what acts a State must cause to be done
on federal election day (and not before it) in order to satisfy
the statute. Without paring the term “election” in § 7 down
to the definitional bone, it is enough to resolve this case to
say that a contested selection of candidates for a congres-
sional office that is concluded as a matter of law before the
federal election day, with no act in law or in fact to take
place on the date chosen by Congress, clearly violates § 7.4

Petitioners try to save the Louisiana system by arguing
that, because Louisiana law provides for a “general election”
on federal election day in those unusual instances when one
is needed, the open primary system concerns only the “man-
ner” of electing federal officials, not the “time” at which the
elections will take place. Petitioners say that “[a]lthough
Congress is authorized by the Constitution to alter or change
the time, place and manner the States have chosen to con-
duct federal elections[,] in enacting 2 U. S. C. §§ 1 and 7, Con-
gress sought only to alter the time in which elections were
conducted, not their manner. Conversely, the open elections
system [changed only the manner by which Louisiana
chooses its federal officers; it] did not change the timing of
the general election for Congress.” Brief for Petitioners 21.

Even if the distinction mattered here, the State’s attempt
to draw this time-manner line is merely wordplay, and word-
play just as much at odds with the Louisiana statute as that
law is at odds with § 7. The State’s provision for an October
election addresses timing quite as obviously as § 7 does.

4 This case thus does not present the question whether a State must
always employ the conventional mechanics of an election. We hold today
only that if an election does take place, it may not be consummated prior
to federal election day.
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State law straightforwardly provides that “[a] candidate who
receives a majority of the votes cast for an office in a primary
election is elected.” La. Rev. Stat. Ann. § 18:511(A) (West
Supp. 1997). Because the candidate said to be “elected” has
been selected by the voters from among all eligible office-
seekers, there is no reason to suspect that the Louisiana Leg-
islature intended some eccentric meaning for the phrase “is
elected.” After a declaration that a candidate received a
majority in the open primary, state law requires no further
act by anyone to seal the election; the election has already
occurred. Thus, contrary to petitioners’ imaginative charac-
terization of the state statute, the open primary does pur-
port to affect the timing of federal elections: a federal elec-
tion takes place prior to federal election day whenever a
candidate gets a majority in the open primary. As the attor-
ney general of Louisiana conceded at oral argument, “Louisi-
ana’s system certainly allows for the election of a candidate
in October, as opposed to actually electing on Federal Elec-
tion Day.” Tr. of Oral Arg. 6.

III

While the conclusion that Louisiana’s open primary system
conflicts with 2 U. S. C. § 7 does not depend on discerning the
intent behind the federal statute, our judgment is buttressed
by an appreciation of Congress’s object “to remedy more
than one evil arising from the election of members of Con-
gress occurring at different times in the different States.”
Ex parte Yarbrough, 110 U. S. 651, 661 (1884). As the spon-
sor of the original bill put it, Congress was concerned both
with the distortion of the voting process threatened when
the results of an early federal election in one State can influ-
ence later voting in other States, and with the burden on
citizens forced to turn out on two different election days to
make final selections of federal officers in Presidential elec-
tion years:
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“Unless we do fix some time at which, as a rule, Repre-
sentatives shall be elected, it will be in the power of
each State to fix upon a different day, and we may have
a canvass going on all over the Union at different times.
It gives some States undue advantage. . . . I can remem-
ber, in 1840, when the news from Pennsylvania and other
States that held their elections prior to the presidential
election settled the presidential election as effectually
as it was afterward done . . . . I agree . . . that Indiana,
Ohio, and Pennsylvania, by voting in October, have an
influence. But what I contend is that that is an undue
advantage, that it is a wrong, and that it is a wrong also
to the people of those States, that once in four years
they shall be put to the trouble of having a double elec-
tion.” Cong. Globe, 42d Cong., 2d Sess., 141 (1871) (re-
marks of Rep. Butler).

See also Busbee v. Smith, 549 F. Supp. 494, 524 (DC 1982)
(recounting the purposes of § 7), aff ’d, 459 U. S. 1166 (1983).
The Louisiana open primary has tended to foster both evils,
having had the effect of conclusively electing more than 80%
of the State’s Senators and Representatives before the elec-
tion day elsewhere, and, in Presidential election years, hav-
ing forced voters to turn out for two potentially conclusive
federal elections.

IV

When Louisiana’s statute is applied to select from among
congressional candidates in October, it conflicts with fed-
eral law and to that extent is void. The judgment below
is affirmed.

It is so ordered.
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JEFFERSON, individually and as administrator of
the ESTATE OF JEFFERSON, DECEASED, et al. v.

CITY OF TARRANT, ALABAMA

certiorari to the supreme court of alabama

No. 96–957. Argued November 4, 1997—Decided December 9, 1997

Petitioners commenced this action in Alabama state court to recover
damages for the death of their decedent, Alberta Jefferson, an African-
American woman who perished in a fire at her home in respondent city
of Tarrant (City). They alleged that City firefighters failed to rescue
Ms. Jefferson promptly after arriving on the scene and to revive her
upon carrying her from her house. These omissions, they charged, re-
sulted from the selective denial of fire protection to disfavored minori-
ties and proximately caused Ms. Jefferson’s death. The City maintains
that the firefighters responded to the alarm call as quickly as possible
and that Ms. Jefferson was already dead when they arrived. Petition-
ers asserted state-law wrongful-death and outrage claims. They also
asserted claims under 42 U. S. C. § 1983 that Ms. Jefferson’s death re-
sulted from (1) the deliberate indifference of the City and its agents, in
violation of the Fourteenth Amendment’s Due Process Clause, and (2) a
practice of invidious racial discrimination, in violation of that Amend-
ment’s Equal Protection Clause. In its motion for judgment on the
pleadings on the § 1983 claims, the City argued that, under Robertson
v. Wegmann, 436 U. S. 584, 588–590, the survival remedy provided by
Alabama’s Wrongful Death Act governed petitioners’ potential recovery
on the constitutional tort claims. The Alabama Supreme Court has in-
terpreted the state Act as providing a punitive damages remedy only,
but this Court has ruled that § 1983 plaintiffs may not recover punitive
damages against a municipality, see Newport v. Fact Concerts, Inc., 453
U. S. 247. Accordingly, the City argued that it could not be held liable
for damages under § 1983. The trial court denied the City’s motion in
part and ruled that petitioners could recover compensatory damages
against the City under § 1983. It certified the damages question for
immediate review. The Alabama Supreme Court reversed on interloc-
utory appeal, holding that the state Act, including its allowance of pu-
nitive damages only, governed petitioners’ potential recovery on their
§ 1983 claims. The court remanded “for further proceedings consistent
with [its] opinion.” After this Court granted certiorari to resolve
whether the state Act governed the § 1983 claims, the City asserted for
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the first time, in its brief on the merits, that the Court lacks jurisdiction
to review the Alabama Supreme Court’s interlocutory order.

Held: Because the Alabama Supreme Court has not yet rendered a final
judgment, this Court lacks jurisdiction to review that court’s decision
on petitioners’ § 1983 claims. Pp. 80–84.

(a) Congress has long vested in this Court authority to review
federal-question decisions made by state courts, see Judiciary Act of
1789, § 25, but has limited that power to cases in which the State’s judg-
ment is “final,” see 28 U. S. C. § 1257(a). This finality rule is firm, not a
technicality to be easily scorned. Radio Station WOW, Inc. v. Johnson,
326 U. S. 120, 124. A state-court decision is not final unless and until it
has effectively determined the entire litigation. Market Street R. Co.
v. Railroad Comm’n of Cal., 324 U. S. 548, 551. The decision below
does not qualify as a “final judgment” within § 1257(a)’s meaning. The
Alabama Supreme Court decided the federal-law issue on an interlocu-
tory certification from the trial court, then remanded the cause for fur-
ther proceedings on petitioners’ remaining state-law claims. Absent
settlement or further dispositive motions, the proceedings on remand
will include a trial on the merits of the state-law claims. In a virtually
identical case, this Court has dismissed certiorari for want of jurisdic-
tion. O’Dell v. Espinoza, 456 U. S. 430 (per curiam). Pp. 80–82.

(b) This case does not come within the narrow circumstances in which
the Court has found finality despite the promise of further state-court
proceedings. See Cox Broadcasting Corp. v. Cohn, 420 U. S. 469. It
does not involve a federal issue, finally decided by the State’s highest
court, that will survive and require decision regardless of the outcome
of future state-court proceedings. Id., at 480. Resolution of the state-
law claims could effectively moot the federal-law question. If the City
establishes, as a matter of fact, that its firefighters could have done
nothing more to save Ms. Jefferson’s life, any § 1983 claim will necessar-
ily fail, however incorrect the Alabama Supreme Court’s ruling. Nor
is this an instance where the federal claim has been finally decided, with
further proceedings on the merits in the state courts to come, but in
which later review of the federal issue cannot be had whatever the ulti-
mate outcome of the case. Id., at 481. If the decision under review
ultimately makes a difference to petitioners—in particular, if they pre-
vail on their state claims but recover less than they might have under
federal law, or if their state claims fail for reasons that do not also dis-
pose of their federal claims—they will be free to seek this Court’s re-
view once the state-court litigation comes to an end. Even if the Ala-
bama Supreme Court adheres to its interlocutory ruling as “law of the
case,” that determination will in no way limit this Court’s ability to
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review the issue on final judgment. See, e. g., Hathorn v. Lovorn, 457
U. S. 255, 261–262. The Court confines Pennsylvania v. Ritchie, 480
U. S. 39, 49, n. 7, to the exceptional circumstances there presented, and
rejects any construction of Ritchie that would expand the exceptions
stated in Cox Broadcasting Corp. Pp. 82–84.

Certiorari dismissed for want of jurisdiction. Reported below: 682 So. 2d
29.

Ginsburg, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Scalia, Kennedy, Souter, Thomas, and Breyer,
JJ., joined. Stevens, J., filed a dissenting opinion, post, p. 84.

Dennis G. Pantazis argued the cause for petitioners.
With him on the briefs was Brian M. Clark.

John G. Roberts, Jr., argued the cause for respondent.
With him on the brief were Gregory G. Garre, Wayne Morse,
and John W. Clark, Jr.

Justice Ginsburg delivered the opinion of the Court.

This case, still sub judice in Alabama, was brought to this
Court too soon. We granted certiorari to consider whether
the Alabama Wrongful Death Act, Ala. Code § 6–5–410
(1993), governs recovery when a decedent’s estate claims,
under 42 U. S. C. § 1983, that the death in question resulted
from a deprivation of federal rights. We do not decide that
issue, however, because we conclude that we lack jurisdiction
at the current stage of the proceedings. Congress has lim-
ited our review of state-court decisions to “[f]inal judgments
or decrees rendered by the highest court of a State in which
a decision could be had.” 28 U. S. C. § 1257(a). The deci-
sion we confront does not qualify as a “final judgment”
within the meaning of § 1257(a). The Alabama Supreme
Court decided the federal-law issue on an interlocutory
certification from the trial court, then remanded the cause
for further proceedings on petitioners’ remaining state-law
claims. The outcome of those further proceedings could
moot the federal question we agreed to decide. If the fed-
eral question does not become moot, petitioners will be free



522US1 Unit: $$U7 [01-28-00 16:48:08] PAGES PGT: OPIN

78 JEFFERSON v. CITY OF TARRANT

Opinion of the Court

to seek our review when the state-court proceedings reach
an end. We accordingly dismiss the writ for want of a final
judgment.

I

Petitioners commenced this action against the city of
Tarrant, Alabama (City), to recover damages for the death
of Alberta Jefferson. Ms. Jefferson, an African-American
woman, died in a fire at her Tarrant City home on December
4, 1993. Petitioners’ complaint, App. 1–11, alleges that the
City firefighters did not attempt to rescue Ms. Jefferson
promptly after they arrived on the scene, nor did they try
to revive her when they carried her from her house. The
complaint further alleges that these omissions resulted from
“the selective denial of fire protection to disfavored minori-
ties,” id., at 6, and proximately caused Ms. Jefferson’s death.
The City, however, maintains that the Tarrant Fire Depart-
ment responded to the alarm call as quickly as possible and
that Ms. Jefferson had already died by the time the fire-
fighters arrived.

Petitioners Melvin, Leon, and Benjamin Jefferson, as ad-
ministrator and survivors of Alberta Jefferson, filed their
complaint against Tarrant City in an Alabama Circuit Court
on June 21, 1994. The Jeffersons asserted two claims under
state law: one for wrongful death, and the other for the
common-law tort of outrage. They also asserted two claims
under 42 U. S. C. § 1983: one alleging that Alberta Jefferson’s
death resulted from the deliberate indifference of the City
and its agents, in violation of the Due Process Clause of
the Fourteenth Amendment, and the other alleging that Ms.
Jefferson’s death resulted from a practice of invidious racial
discrimination, in violation of the Fourteenth Amendment’s
Equal Protection Clause.

In June 1995, the City moved for judgment on the plead-
ings on the § 1983 claims and for summary judgment on all
claims. In its motion for judgment on the pleadings, the
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City argued that the survival remedy provided by the Ala-
bama Wrongful Death Act governed the Jeffersons’ potential
recovery for the City’s alleged constitutional torts.1 For
this argument, the City relied on Robertson v. Wegmann,
436 U. S. 584, 588–590 (1978). In that case, we held that 42
U. S. C. § 1988(a) requires the application of state-law sur-
vival remedies in § 1983 actions unless those remedies are
“ ‘inconsistent with the Constitution and laws of the United
States.’ ” The Alabama Supreme Court had interpreted the
State’s Wrongful Death Act as providing a punitive damages
remedy only. See, e. g., Geohagen v. General Motors Corp.,
279 So. 2d 436, 438–439 (1973). But § 1983 plaintiffs may
not recover punitive damages against a municipality. See
Newport v. Fact Concerts, Inc., 453 U. S. 247 (1981). Hence,
according to respondent, petitioners could obtain no damages
against the City under § 1983.

The Alabama trial court denied the summary judgment
motion in its entirety, and it denied in part the motion for
judgment on the pleadings. As to the latter motion, the
court ruled that, notwithstanding the punitive-damages-only
limitation in the state Wrongful Death Act, the Jeffersons
could recover compensatory damages upon proof that the
City violated Alberta Jefferson’s constitutional rights. The
trial court certified the damages question for immediate re-
view, and the Alabama Supreme Court granted the City per-

1 The Alabama Wrongful Death Act provides, in relevant part:
“A personal representative may commence an action and recover such
damages as the jury may assess in a court of competent jurisdiction within
the State of Alabama, and not elsewhere, for the wrongful act, omission,
or negligence of any person, persons, or corporation, his or their servants
or agents, whereby the death of his testator or intestate was caused, pro-
vided the testator or intestate could have commenced an action for such
wrongful act, omission, or negligence if it had not caused death.” Ala.
Code § 6–5–410(a) (1993).
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mission to appeal from the denial of its motion for judgment
on the pleadings.2

On the interlocutory appeal, the Alabama Supreme Court
reversed. 682 So. 2d 29 (1996). Relying on its earlier opin-
ion in Carter v. Birmingham, 444 So. 2d 373 (1983), the court
held that the state Act, including its allowance of punitive
damages only, governed petitioners’ potential recovery on
their § 1983 claims. The court remanded “for further pro-
ceedings consistent with [its] opinion.” 682 So. 2d, at 31.
Dissenting Justices Houston and Cook would have affirmed
the trial court’s ruling.

We granted certiorari to resolve the following question:
“Whether, when a decedent’s death is alleged to have re-
sulted from a deprivation of federal rights occurring in Ala-
bama, the Alabama Wrongful Death Act, Ala. Code § 6–5–410
(1993), governs the recovery by the representative of the
decedent’s estate under 42 U. S. C. § 1983?” 520 U. S. 1154
(1997). In its brief on the merits, respondent for the first
time raised a nonwaivable impediment: The City asserted
that we lack jurisdiction to review the interlocutory order of
the Alabama Supreme Court. We agree, and we now dis-
miss the writ of certiorari as improvidently granted.

II

From the earliest days of our judiciary, Congress has
vested in this Court authority to review federal-question de-
cisions made by state courts. For just as long, Congress has
limited that power to cases in which the State’s judgment is
final. See Judiciary Act of 1789, § 25, 1 Stat. 85. The cur-

2 The courts invoked Alabama Rule of Appellate Procedure 5(a), which
allows a party to petition the Alabama Supreme Court for an appeal from
an interlocutory order where the trial judge certifies that the order “in-
volves a controlling question of law as to which there is substantial ground
for difference of opinion, that an immediate appeal from the order would
materially advance the ultimate termination of the litigation and that the
appeal would avoid protracted and expensive litigation.”
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rent statute regulating our jurisdiction to review state-court
decisions provides:

“Final judgments or decrees rendered by the highest
court of a State in which a decision could be had, may
be reviewed by the Supreme Court by writ of certiorari
where the validity of a treaty or statute of the United
States is drawn in question or where the validity of a
statute of any State is drawn in question on the ground
of its being repugnant to the Constitution, treaties,
or laws of the United States, or where any title, right,
privilege, or immunity is specially set up or claimed
under the Constitution or the treaties or statutes of, or
any commission held or authority exercised under, the
United States.” 28 U. S. C. § 1257(a).

This provision establishes a firm final judgment rule. To be
reviewable by this Court, a state-court judgment must be
final “in two senses: it must be subject to no further review
or correction in any other state tribunal; it must also be final
as an effective determination of the litigation and not of
merely interlocutory or intermediate steps therein. It must
be the final word of a final court.” Market Street R. Co. v.
Railroad Comm’n of Cal., 324 U. S. 548, 551 (1945). As we
have recognized, the finality rule “is not one of those techni-
calities to be easily scorned. It is an important factor in
the smooth working of our federal system.” Radio Station
WOW, Inc. v. Johnson, 326 U. S. 120, 124 (1945).

The Alabama Supreme Court’s decision was not a “final
judgment.” It was avowedly interlocutory. Far from ter-
minating the litigation, the court answered a single certified
question that affected only two of the four counts in petition-
ers’ complaint. The court then remanded the case for fur-
ther proceedings. Absent settlement or further dispositive
motions, the proceedings on remand will include a trial on
the merits of the state-law claims. In the relevant respect,
this case is identical to O’Dell v. Espinoza, 456 U. S. 430
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(1982) (per curiam), where we dismissed the writ of certio-
rari for want of jurisdiction. See ibid. (“Because the Colo-
rado Supreme Court remanded this case for trial, its decision
is not final ‘as an effective determination of the litigation.’ ”
(citation omitted)).

Petitioners contend that this case comes within the “lim-
ited set of situations in which we have found finality as to
the federal issue despite the ordering of further proceedings
in the lower state courts.” Ibid. We do not agree. This
is not a case in which “the federal issue, finally decided by
the highest court in the State, will survive and require deci-
sion regardless of the outcome of future state-court proceed-
ings.” Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 480
(1975). Resolution of the state-law claims could effectively
moot the federal-law question raised here. Most notably,
the City maintains that its fire department responded
promptly to the call reporting that Ms. Jefferson’s residence
was in flames, but that Ms. Jefferson was already dead when
they arrived. On the City’s view of the facts, its personnel
could have done nothing more to save Ms. Jefferson’s life.
See App. 45–47. If the City prevails on this account of the
facts, then any § 1983 claim will necessarily fail, however
incorrect the Alabama Supreme Court’s ruling, for the City
will have established that its actions did not cause Ms. Jeffer-
son’s death.

Nor is this an instance “where the federal claim has been
finally decided, with further proceedings on the merits in the
state courts to come, but in which later review of the federal
issue cannot be had, whatever the ultimate outcome of the
case.” Cox Broadcasting Corp. v. Cohn, 420 U. S., at 481.
If the Alabama Supreme Court’s decision on the federal
claim ultimately makes a difference to the Jeffersons—in
particular, if they prevail on their state claims but recover
less than they might have under federal law, or if their state
claims fail for reasons that do not also dispose of their federal
claims—they will be free to seek our review once the state-
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court litigation comes to an end. Even if the Alabama Su-
preme Court adheres to its interlocutory ruling as “law of
the case,” that determination will in no way limit our ability
to review the issue on final judgment. See, e. g., Hathorn v.
Lovorn, 457 U. S. 255, 261–262 (1982); see also R. Fallon, D.
Meltzer, & D. Shapiro, Hart and Wechsler’s The Federal
Courts and the Federal System 642 (4th ed. 1996) (“If a state
court judgment is not final for purposes of Supreme Court
review, the federal questions it determines will (if not
mooted) be open in the Supreme Court on later review of
the final judgment, whether or not under state law the ini-
tial adjudication is the law of the case on the second state
review.”); R. Stern, E. Gressman, S. Shapiro, & K. Geller,
Supreme Court Practice 104–105 (7th ed. 1993) (citing cases).

We acknowledge that one of our prior decisions might be
read to support the view that parties in the Jeffersons’ situa-
tion need not present their federal questions to the state
courts a second time before obtaining review in this Court.
See Pennsylvania v. Ritchie, 480 U. S. 39, 49, n. 7 (1987)
(declining to require the petitioner “to raise a fruitless Sixth
Amendment claim in the trial court, the Superior Court, and
the Pennsylvania Supreme Court still another time before
we regrant certiorari on the question that is now before us”).
In Ritchie, we permitted immediate review of a Pennsylva-
nia Supreme Court ruling that required the Commonwealth’s
Children and Youth Services (CYS) to disclose to a criminal
defendant the contents of a child protective service file re-
garding a key witness. The Court asserted jurisdiction in
that case because of the “unusual” situation presented: We
doubted whether there would be any subsequent opportunity
to raise the federal questions, see ibid., and we were re-
luctant to put the CYS in the bind of either disclosing a
confidential file or being held in contempt, see id., at 49.
Ritchie is an extraordinary case and we confine it to the pre-
cise circumstances the Court there confronted. We now
clarify that Ritchie does not augur expansion of the excep-
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tions stated in Cox Broadcasting Corp., and we reject any
construction of Ritchie that would contradict this opinion.

This case fits within no exceptional category. It presents
the typical situation in which the state courts have resolved
some but not all of petitioners’ claims. Our jurisdiction
therefore founders on the rule that a state-court decision is
not final unless and until it has effectively determined the
entire litigation. Because the Alabama Supreme Court has
not yet rendered a final judgment, we lack jurisdiction to
review its decision on the Jeffersons’ § 1983 claims.

* * *

For the reasons stated, the writ of certiorari is dismissed
for want of jurisdiction.

It is so ordered.

Justice Stevens, dissenting.

In my opinion, the jurisdictional holding in Pennsylvania
v. Ritchie, 480 U. S. 39 (1987), represented such a departure
from our settled construction of the term “final judgment”
in 28 U. S. C. § 1257(a) that it should be promptly overruled,
see id., at 72–78 (Stevens, J., dissenting). Unless and until
at least four other Members of the Court share that view,
however, I believe its holding governs cases such as this.

In Ritchie, the Court held that a judgment of the Pennsyl-
vania Supreme Court resolving a federal question was final
even though the federal question could have been relitigated
in the state court if the appeals had been dismissed, and even
though it could have been raised in a second appeal to this
Court after the conclusion of further proceedings in the state
courts. The fact that law-of-the-case principles would have
made it futile to relitigate the federal issue in the state
courts provided a sufficient basis for this Court’s decision to
accept jurisdiction. Precisely the same situation obtains in
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this case.1 Either the fact that further litigation of a federal
issue in the state system would be futile provides a legiti-
mate basis for treating the judgment of the State’s highest
court as final—as the Court held in Ritchie—or it is sufficient
to defeat jurisdiction, as the Court concludes today. I do
not believe the Court can have it both ways.

Since Ritchie is still the law, I believe it requires us to
take jurisdiction and to reach the merits. The federal issue
is not difficult to resolve. Under 42 U. S. C. § 1988, the Ala-
bama Wrongful Death Act permits the survival of petition-
ers’ § 1983 claims. Our decisions in cases such as Smith v.
Wade, 461 U. S. 30 (1983), Newport v. Fact Concerts, Inc., 453
U. S. 247 (1981), and Carey v. Piphus, 435 U. S. 247 (1978),
make it perfectly clear that the measure of damages in an
action brought under 42 U. S. C. § 1983 is governed by fed-
eral law. Cf. Sullivan v. Little Hunting Park, Inc., 396
U. S. 229, 239–240 (1969) (holding that, in a case arising

1 Indeed, the Court’s response to my dissent in Ritchie applies directly
to the facts of this case:
“But as Justice Stevens’ dissent recognizes, the Pennsylvania courts
already have considered and resolved this issue in their earlier proceed-
ings; if the Commonwealth were to raise it again in a new set of appeals,
the courts below would simply reject the claim under the law-of-the-case
doctrine. Law-of-the-case principles are not a bar to this Court’s jurisdic-
tion, of course, and thus Justice Stevens’ dissent apparently would re-
quire the Commonwealth to raise a fruitless Sixth Amendment claim in
the trial court, the Superior Court, and the Pennsylvania Supreme Court
still another time before we regrant certiorari on the question that is now
before us.

“The goals of finality would be frustrated, rather than furthered, by
these wasteful and time-consuming procedures. Based on the unusual
facts of this case, the justifications for the finality doctrine—efficiency,
judicial restraint, and federalism, see Radio Station WOW, Inc. v. John-
son, 326 U. S. 120, 124 (1945); post, at 72—would be ill served by another
round of litigation on an issue that has been authoritatively decided by the
highest state court.” Pennsylvania v. Ritchie, 480 U. S. 39, 49, n. 7
(1987).
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under 42 U. S. C. § 1982, § 1988 provides “that both federal
and state rules on damages may be utilized, whichever bet-
ter serves the policies expressed in the federal statutes. . . .
The rule of damages, whether drawn from federal or state
sources, is a federal rule responsive to the need whenever a
federal right is impaired”). Thus, the fact that the Alabama
survival statute also purports to limit recovery to punitive
damages in an action against a municipality is of no conse-
quence. As a matter of federal law we have already decided
that compensatory damages may be recovered in such a case,
Monell v. New York City Dept. of Social Servs., 436 U. S.
658 (1978); Owen v. Independence, 445 U. S. 622 (1980), and
that punitive damages may not, Newport, supra. As long as
state law allows the survival of petitioners’ § 1983 action—
as it undoubtedly does here—additional state-law limitations
on the particular measure of damages are irrelevant.2

Accordingly, even though my preference would be to over-
rule Ritchie and to dismiss the appeal, my vote is to reverse
the judgment of the Alabama Supreme Court.

2 Robertson v. Wegmann, 436 U. S. 584 (1978), is not to the contrary. In
Robertson, the applicable state law provided for a survivorship claim but
allowed only certain parties to bring such a claim. This Court allowed
the § 1983 action to abate pursuant to state law because the plaintiff was
not an appropriate party to bring the suit. That holding does not bear
on the question whether a state limitation on the measure of damages
applies to a § 1983 claim.
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TREST v. CAIN, WARDEN

certiorari to the united states court of appeals for
the fifth circuit

No. 96–7901. Argued November 10, 1997—Decided December 9, 1997

In upholding the District Court’s refusal to issue a writ of habeas corpus
vacating petitioner Trest’s Louisiana prison sentence, the Fifth Circuit
stated its belief that a state court would refuse to consider Trest’s fed-
eral claims as untimely, and that this “procedural default” was an ade-
quate and independent state ground for denying him relief. In his peti-
tion for certiorari, Trest pointed out that the Fifth Circuit had raised
and decided the “procedural default” question sua sponte, and that lan-
guage in the court’s opinion suggested that it had thought that, once it
had noticed the possibility of a procedural default, it was required to
raise the matter on its own.

Held: A court of appeals is not “required” to raise the issue of procedural
default sua sponte. Pp. 89–92.

(a) In the habeas context, procedural default is normally a “defense”
that the State is “obligated to raise” and “preserv[e]” if it is not to “lose
the right to assert the defense thereafter.” Gray v. Netherland, 518
U. S. 152, 166. This Court is unaware of any precedent stating that a
habeas court must raise such a matter where the State itself does not
do so. Pp. 89–90.

(b) This is not an appropriate case in which to examine whether the
law nonetheless permitted the Fifth Circuit to raise the procedural de-
fault sua sponte. First, its opinion contains language suggesting it be-
lieved that, despite Louisiana’s failure to raise the matter, Circuit prece-
dent required, not simply permitted, it to consider a potential procedural
default. Second, Trest made clear in his certiorari petition that he in-
tended to limit the question to mandatory consideration, and Louisiana
in its response did not object, suggest alternate wording, or ask this
Court to consider the question in any broader context. Third, the
broader question cannot be easily answered in the context of this case,
for this Court is uncertain about matters which arguably are relevant
to the question whether the law permitted the Fifth Circuit to raise a
procedural default sua sponte: questions about the exhaustion of Trest’s
federal claims in state court and about the relevant procedural rules to
be applied. The parties might have considered these questions, and the
Fifth Circuit might have determined their relevance or their answers,
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had that court not decided the procedural default question without giv-
ing the parties an opportunity for argument. Pp. 90–92.

94 F. 3d 1005, vacated and remanded.

Breyer, J., delivered the opinion for a unanimous Court.

Rebecca L. Hudsmith argued the cause and filed briefs
for petitioner.

Kathleen E. Petersen, Assistant Attorney General of Loui-
siana, argued the cause for respondent. With her on the
brief were Richard P. Ieyoub, Attorney General, and Mary
Ellen Hunley, Assistant Attorney General.*

Justice Breyer delivered the opinion of the Court.

The petitioner in this case, Richard Trest, seeks a writ of
habeas corpus, which would vacate a long sentence that he
is serving in a Louisiana prison for armed robbery. The
District Court refused to issue the writ. Trest appealed to
the Court of Appeals for the Fifth Circuit, which ruled
against him on the ground of “procedural default.” Trest v.
Whitley, 94 F. 3d 1005, 1007 (1996). The Fifth Circuit be-
lieved that Trest had failed to raise his federal claims on time
in state court, that a state court would now refuse to con-
sider his claims for that reason, and that this state proce-
dural reason amounted to an adequate and independent state
ground for denying Trest relief. Hence, in the absence of
special circumstances, a federal habeas court could not reach
the merits of Trest’s federal claims. Id., at 1007–1009; see

*Edward M. Chikofsky and Barbara E. Bergman filed a brief for the
National Association of Criminal Defense Lawyers as amicus curiae urg-
ing reversal.

A brief of amici curiae urging affirmance was filed for the State of
Mississippi et al. by Mike Moore, Attorney General of Mississippi, Marvin
L. White, Jr., Assistant Attorney General, and Jeffrey A. Klingfuss, Spe-
cial Assistant Attorney General, Robert A. Butterworth, Attorney General
of Florida, Joseph P. Mazurek, Attorney General of Montana, and Frankie
Sue Del Papa, Attorney General of Nevada.
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generally Coleman v. Thompson, 501 U. S. 722 (1991); Rose
v. Lundy, 455 U. S. 509 (1982).

In his petition for certiorari to this Court, Trest pointed
out that the Court of Appeals had raised and decided the
question of “procedural default” sua sponte. The parties
themselves had neither raised nor argued the matter. And
language in the Court of Appeals’ opinion suggested that the
court had thought that, once it had noticed the possibility
of a procedural default, it was required to raise the matter
on its own. Trest consequently asked us to decide whether
a court of appeals, reviewing a district court’s habeas cor-
pus decision, “is required to raise . . . sua sponte” a petition-
er’s potential procedural default. Pet. for Cert. i (emphasis
added). We agreed to do so.

Precedent makes clear that the answer to the question
presented is “no.” A court of appeals is not “required” to
raise the issue of procedural default sua sponte. It is not
as if the presence of a procedural default deprived the fed-
eral court of jurisdiction, for this Court has made clear that
in the habeas context, a procedural default, that is, a critical
failure to comply with state procedural law, is not a jurisdic-
tional matter. See Lambrix v. Singletary, 520 U. S. 518,
522–523 (1997); Coleman, 501 U. S., at 730–731. Rather,
“[i]n the habeas context, the application of the independent
and adequate state ground doctrine,” of which a procedural
default is typically an instance, “is grounded in concerns of
comity and federalism.” Id., at 730 (contrasting habeas pro-
ceeding with this Court’s direct review of a state court judg-
ment). Thus, procedural default is normally a “defense”
that the State is “obligated to raise” and “preserv[e]” if it is
not to “lose the right to assert the defense thereafter.”
Gray v. Netherland, 518 U. S. 152, 166 (1996); see Jenkins v.
Anderson, 447 U. S. 231, 234, n. 1 (1980). We are not aware
of any precedent stating that a habeas court must raise such
a matter where the State itself does not do so. And Louisi-
ana concedes as much, for it says in its brief that “the Fifth
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Circuit clearly was not ‘required’ to sua sponte invoke proce-
dural default.” Brief for Respondent 16–17.

Louisiana, however, would like us to go beyond the ques-
tion presented and hold that the law permitted (though it did
not require) the Fifth Circuit to raise the procedural default
sua sponte. Cf. Granberry v. Greer, 481 U. S. 129, 133–134
(1987) (appellate court may raise sua sponte petitioner’s fail-
ure to exhaust state remedies). We recognize some uncer-
tainty in the lower courts as to whether, or just when, a
habeas court may consider a procedural default that the
State at some point has waived, or failed to raise. Compare
Esslinger v. Davis, 44 F. 3d 1515, 1525–1528 (CA11 1995)
(sua sponte invocation of procedural default serves no impor-
tant federal interest), with Hardiman v. Reynolds, 971 F. 2d
500, 502–505 (CA10 1992) (comity and scarce judicial re-
sources may justify court raising state procedural default
sua sponte); see also J. Liebman & R. Hertz, 2 Federal
Habeas Corpus Practice and Procedure § 26.2, pp. 814–817
(1994) (citing cases). Nonetheless, we do not believe this is
an appropriate case in which to examine that question for
several reasons. First, the Fifth Circuit’s opinion contains
language suggesting the court believed that, despite Louisi-
ana’s failure to raise the matter, Circuit precedent required
the court (and did not simply permit the court) to consider a
potential procedural default. See, e. g., 94 F. 3d, at 1007
(“[T]his court’s decision in Sones v. Hargett . . . precludes us
from reviewing the merits of Trest’s habeas challenge”).

Second, the language of the question presented in Trest’s
petition for certiorari, as well as the arguments made in his
petition, made clear that Trest intended to limit the question
in the way we have described. Yet Louisiana in its response
did not object or suggest alternate wording. Nor did Louisi-
ana ask us to consider the question in any broader context.

Third, we cannot now easily answer the broader question
in the context of this case, for we are uncertain about mat-
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ters which arguably are relevant to the question whether the
law permitted the Fifth Circuit to raise a procedural default
sua sponte. The parties disagree, for example, about
whether or not Trest has fully, or partially, exhausted his
current federal claims by raising them in state court. Cf.
Rose v. Lundy, supra, at 518–520. They disagree about
whether Louisiana has waived any “nonexhaustion” defense.
Cf. Granberry v. Greer, supra. They consequently disagree
about whether this is, or is not, the kind of case in which a
federal court might rely upon the existence of a state “proce-
dural bar” despite the failure of any state court to assert
one. See Coleman v. Thompson, supra, at 735, n.

The parties also seem to disagree about which State’s pro-
cedural rules are relevant. Trest’s federal claims focus upon
the 35-year sentence of imprisonment that the Louisiana
court imposed (under a Louisiana “habitual offender” law)
in light of his earlier convictions in Mississippi for burglary.
Trest argued that those earlier convictions were constitu-
tionally invalid because they rested upon a guilty plea which
he says the Mississippi court accepted without having first
told him about his rights to appeal, to trial by jury, to con-
front witnesses, and not to incriminate himself. Cf. Boykin
v. Alabama, 395 U. S. 238, 242–244 (1969); State v. Robi-
cheaux, 412 So. 2d 1313, 1316–1317 (La. 1982). The Fifth
Circuit did not reach the merits of Trest’s claims because it
believed that the Mississippi courts would have barred any
challenge to his Mississippi convictions as a challenge that,
under state law, came too late in the day. See Miss. Code
Ann. § 99–39–5(2) (1994). Trest, and amici supporting him,
state that the relevant procedural law (for the purposes of
the “procedural default” doctrine) is that of Louisiana, rather
than that of Mississippi, for it is Louisiana, not Mississippi,
which holds Trest in custody. And it is not clear whether
Mississippi’s procedural law would create a “default” that
would bar federal courts from considering whether Louisi-
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ana, not Mississippi, could (or could not) use Mississippi con-
victions to enhance a sentence for a subsequent Louisiana
crime.

We note that the parties might have considered these
questions, and the Court of Appeals might have determined
their relevance or their answers, had that court not decided
the procedural default question without giving the parties
an opportunity for argument. We do not say that a court
must always ask for further briefing when it disposes of a
case on a basis not previously argued. But often, as here,
that somewhat longer (and often fairer) way ‘round is the
shortest way home. Regardless, we have answered the
question presented, we vacate the judgment of the Court of
Appeals, and we remand the case for further proceedings
consistent with this opinion.

It is so ordered.
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HUDSON et al. v. UNITED STATES

certiorari to the united states court of appeals for
the tenth circuit

No. 96–976. Argued October 8, 1997—Decided December 10, 1997

The Office of the Comptroller of the Currency (OCC) imposed monetary
penalties and occupational debarment on petitioners for violating 12
U. S. C. §§ 84(a)(1) and 375b by causing two banks in which they were
officials to make certain loans in a manner that unlawfully allowed peti-
tioner Hudson to receive the loans’ benefit. When the Government
later criminally indicted petitioners for essentially the same conduct,
they moved to dismiss under the Double Jeopardy Clause of the Fifth
Amendment. The District Court ultimately dismissed the indictments,
but the Court of Appeals reversed, relying on United States v. Halper,
490 U. S. 435, 448–449.

Held: The Double Jeopardy Clause is not a bar to petitioners’ later crimi-
nal prosecution because the OCC administrative proceedings were civil,
not criminal. Pp. 98–105.

(a) The Clause protects only against the imposition of multiple crimi-
nal punishments for the same offense. See, e. g., Helvering v. Mitchell,
303 U. S. 391, 399. Halper deviated from this Court’s longstanding dou-
ble jeopardy doctrine in two key respects. First, it bypassed the tradi-
tional threshold question whether the legislature intended the particular
successive punishment to be “civil” or “criminal” in nature, see, e. g.,
United States v. Ward, 448 U. S. 242, 248, focusing instead on whether
the sanction was so grossly disproportionate to the harm caused as to
constitute “punishment.” The Court thereby elevated to dispositive
status one of the factors listed in Kennedy v. Mendoza-Martinez, 372
U. S. 144, 168–169, for determining whether a statute intended to be
civil was so punitive as to transform it into a criminal penalty, even
though Kennedy itself emphasized that no one factor should be consid-
ered controlling, id., at 169. Second, Halper “assess[ed] the character
of the actual sanctions imposed,” 490 U. S., at 447, rather than, as Ken-
nedy demanded, evaluating the “statute on its face” to determine
whether it provided for what amounted to a criminal sanction, 372 U. S.,
at 169. Such deviations were ill considered. Halper’s test has proved
unworkable, creating confusion by attempting to distinguish between
“punitive” and “nonpunitive” penalties. Moreover, some of the ills at
which it was directed are addressed by other constitutional provisions.
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Thus, this Court largely disavows Halper’s method of analysis and re-
affirms the previous rule exemplified in Ward. Pp. 98–103.

(b) Applying traditional principles to the facts, it is clear that peti-
tioners’ criminal prosecution would not violate double jeopardy. The
money penalties statutes’ express designation of their sanctions as
“civil,” see §§ 93(b)(1) and 504(a), and the fact that the authority to issue
debarment orders is conferred upon the “appropriate Federal banking
agenc[ies],” see §§ 1818(e)(1)–(3), establish that Congress intended these
sanctions to be civil in nature. Moreover, there is little evidence—
much less the “clearest proof” this Court requires, see Ward, supra, at
249—to suggest that the sanctions were so punitive in form and effect
as to render them criminal despite Congress’ contrary intent, see United
States v. Ursery, 518 U. S. 267, 290. Neither sanction has historically
been viewed as punishment, Helvering, supra, at 399, and n. 2, 400, and
neither involves an affirmative disability or restraint, see Flemming v.
Nestor, 363 U. S. 603, 617. Neither comes into play “only” on a finding
of scienter, Kennedy, 372 U. S., at 168, since penalties may be assessed
under §§ 93(b) and 504, and debarment imposed under § 1818(e)(1)(C)(ii),
without regard to the violator’s willfulness. That the conduct for which
OCC sanctions are imposed may also be criminal, see ibid., is insufficient
to render the sanctions criminally punitive, Ursery, supra, at 292, par-
ticularly in the double jeopardy context, see United States v. Dixon, 509
U. S. 688, 704. Finally, although the imposition of both sanctions will
deter others from emulating petitioners’ conduct, see Kennedy, supra,
at 168, the mere presence of this traditional goal of criminal punishment
is insufficient to render a sanction criminal, as deterrence “may serve
civil as well as criminal goals,” e. g., Ursery, supra, at 292. Pp. 103–105.

92 F. 3d 1026, affirmed.

Rehnquist, C. J., delivered the opinion of the Court, in which O’Con-
nor, Scalia, Kennedy, and Thomas, JJ., joined. Scalia, J., filed a con-
curring opinion, in which Thomas, J., joined, post, p. 106. Stevens, J.,
post, p. 106, and Souter, J., post, p. 112, filed opinions concurring in the
judgment. Breyer, J., filed an opinion concurring in the judgment, in
which Ginsburg, J., joined, post, p. 115.

Bernard J. Rothbaum argued the cause for petitioners.
With him on the briefs were Jack L. Neville, Jr., Lawrence
S. Robbins, C. Merle Gile, James A. Rolfe, and Lynn
Pringle.

Deputy Solicitor General Dreeben argued the cause for
the United States. With him on the briefs were Acting
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Solicitor General Dellinger, Acting Assistant Attorney
General Keeney, and Paul R. Q. Wolfson.*

Chief Justice Rehnquist delivered the opinion of the
Court.

The Government administratively imposed monetary pen-
alties and occupational debarment on petitioners for viola-
tion of federal banking statutes, and later criminally indicted
them for essentially the same conduct. We hold that the

*Briefs of amicus curiae urging reversal were filed for the National
Association of Criminal Defense Lawyers by Arthur F. Mathews and Lisa
Kemler; and for the Washington Legal Foundation by Daniel J. Popeo.

A brief of amici curiae urging affirmance was filed for 48 States and
Territories by Betty D. Montgomery, Attorney General of Ohio, Jeffrey S.
Sutton, State Solicitor, and David M. Gormley, Assistant Attorney Gen-
eral, Jan Graham, Attorney General of Utah, Carol Clawson, Solicitor
General, and Marian Decker, Assistant Attorney General, John M. Bailey,
Chief States Attorney of Connecticut, Jo Anne Robinson, Interim Corpo-
ration Counsel of the District of Columbia, and by the Attorneys General
for their respective jurisdictions as follows: Bill Pryor of Alabama, Bruce
M. Botelho of Alaska, Toetagata A. Mialo of American Samoa, Grant
Woods of Arizona, Winston Bryant of Arkansas, Daniel E. Lungren of
California, Gale A. Norton of Colorado, M. Jane Brady of Delaware, Rob-
ert A. Butterworth of Florida, Michael J. Bowers of Georgia, Margery S.
Bronster of Hawaii, Alan G. Lance of Idaho, James E. Ryan of Illinois,
Jeffrey A. Modisett of Indiana, Thomas J. Miller of Iowa, Carla J. Stovall
of Kansas, Richard P. Ieyoub of Louisiana, J. Joseph Curran, Jr., of Mary-
land, Frank J. Kelley of Michigan, Hubert H. Humphrey III of Minnesota,
Michael C. Moore of Mississippi, Joseph P. Mazurek of Montana, Don
Stenberg of Nebraska, Frankie Sue Del Papa of Nevada, Philip T. Mc-
Laughlin of New Hampshire, Peter Verniero of New Jersey, Tom Udall
of New Mexico, Dennis C. Vacco of New York, Michael F. Easley of North
Carolina, Robert B. Dunlap II of the Northern Mariana Islands, W. A.
Drew Edmondson of Oklahoma, Hardy Myers of Oregon, D. Michael
Fisher of Pennsylvania, Jose Fuentes-Agostini of Puerto Rico, Jeffrey B.
Pine of Rhode Island, Charles M. Condon of South Carolina, Mark W.
Barnett of South Dakota, John Knox Walkup of Tennessee, Dan Morales
of Texas, William H. Sorrell of Vermont, Julio A. Brady of the Virgin
Islands, Richard Cullen of Virginia, Christine O. Gregoire of Washington,
and William U. Hill of Wyoming.
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Double Jeopardy Clause of the Fifth Amendment is not a bar
to the later criminal prosecution because the administrative
proceedings were civil, not criminal. Our reasons for so
holding in large part disavow the method of analysis used in
United States v. Halper, 490 U. S. 435, 448 (1989), and re-
affirm the previously established rule exemplified in United
States v. Ward, 448 U. S. 242, 248–249 (1980).

During the early and mid-1980’s, petitioner John Hudson
was the chairman and controlling shareholder of the First
National Bank of Tipton (Tipton) and the First National
Bank of Hammon (Hammon).1 During the same period,
petitioner Jack Rackley was president of Tipton and a mem-
ber of the board of directors of Hammon, and petitioner
Larry Baresel was a member of the board of directors of
both Tipton and Hammon.

An examination of Tipton and Hammon led the Office of
the Comptroller of the Currency (OCC) to conclude that peti-
tioners had used their bank positions to arrange a series
of loans to third parties in violation of various federal bank-
ing statutes and regulations. According to the OCC, those
loans, while nominally made to third parties, were in reality
made to Hudson in order to enable him to redeem bank stock
that he had pledged as collateral on defaulted loans.

On February 13, 1989, OCC issued a “Notice of Assessment
of Civil Money Penalty.” The notice alleged that petitioners
had violated 12 U. S. C. §§ 84(a)(1) and 375b (1982 ed.) and 12
CFR §§ 31.2(b) and 215.4(b) (1986) by causing the banks with
which they were associated to make loans to nominee bor-
rowers in a manner that unlawfully allowed Hudson to re-
ceive the benefit of the loans. App. to Pet. for Cert. 89a.
The notice also alleged that the illegal loans resulted in
losses to Tipton and Hammon of almost $900,000 and contrib-
uted to the failure of those banks. Id., at 97a. However,
the notice contained no allegation of any harm to the Govern-

1 Tipton and Hammon are two very small towns in western Oklahoma.



522US1 Unit: $$U9 [02-03-00 12:47:07] PAGES PGT: OPIN

97Cite as: 522 U. S. 93 (1997)

Opinion of the Court

ment as a result of petitioners’ conduct. “After taking into
account the size of the financial resources and the good faith
of [petitioners], the gravity of the violations, the history of
previous violations and other matters as justice may require,
as required by 12 U. S. C. §§ 93(b)(2) and 504(b),” OCC as-
sessed penalties of $100,000 against Hudson and $50,000 each
against Rackley and Baresel. Id., at 89a. On August 31,
1989, OCC also issued a “Notice of Intention to Prohibit Fur-
ther Participation” against each petitioner. Id., at 99a.
These notices, which were premised on the identical allega-
tions that formed the basis for the previous notices, informed
petitioners that OCC intended to bar them from further par-
ticipation in the conduct of “any insured depository institu-
tion.” Id., at 100a.

In October 1989, petitioners resolved the OCC proceedings
against them by each entering into a “Stipulation and Con-
sent Order.” These consent orders provided that Hudson,
Baresel, and Rackley would pay assessments of $16,500,
$15,000, and $12,500 respectively. Id., at 130a, 140a, 135a.
In addition, each petitioner agreed not to “participate in any
manner” in the affairs of any banking institution without the
written authorization of the OCC and all other relevant reg-
ulatory agencies.2 Id., at 131a, 141a, 136a.

In August 1992, petitioners were indicted in the Western
District of Oklahoma in a 22-count indictment on charges of
conspiracy, 18 U. S. C. § 371, misapplication of bank funds,
§§ 656 and 2, and making false bank entries, § 1005.3 The
violations charged in the indictment rested on the same lend-

2 The consent orders also contained language providing that they did
not constitute “a waiver of any right, power, or authority of any other
representatives of the United States, or agencies thereof, to bring other
actions deemed appropriate.” App. to Pet. for Cert. 133a, 143a, 138a.
The Court of Appeals ultimately held that this provision was not a waiver
of petitioners’ double jeopardy claim. 14 F. 3d 536, 539 (CA10 1994).

3 Only petitioner Rackley was indicted for making false bank entries in
violation of 18 U. S. C. § 1005.
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ing transactions that formed the basis for the prior admin-
istrative actions brought by OCC. Petitioners moved to
dismiss the indictment on double jeopardy grounds, but the
District Court denied the motions. The Court of Appeals
affirmed the District Court’s holding on the nonparticipation
sanction issue, but vacated and remanded to the District
Court on the money sanction issue. 14 F. 3d 536 (CA10
1994). The District Court on remand granted petitioners’
motion to dismiss the indictments. This time the Govern-
ment appealed, and the Court of Appeals reversed. 92 F.
3d 1026 (1996). That court held, following Halper, that the
actual fines imposed by the Government were not so grossly
disproportional to the proved damages to the Government
as to render the sanctions “punishment” for double jeopardy
purposes. We granted certiorari, 520 U. S. 1165 (1997), be-
cause of concerns about the wide variety of novel double
jeopardy claims spawned in the wake of Halper.4 We now
affirm, but for different reasons.

The Double Jeopardy Clause provides that no “person
[shall] be subject for the same offence to be twice put in
jeopardy of life or limb.” We have long recognized that the
Double Jeopardy Clause does not prohibit the imposition of

4 E. g., Zukas v. Hinson, 1997 WL 623648 (CA11, Oct. 21, 1997) (chal-
lenge to FAA revocation of a commercial pilot’s license as violative of
double jeopardy); E. B. v. Verniero, 119 F. 3d 1077 (CA3 1997) (challenge
to “Megan’s Law” as violative of double jeopardy); Jones v. Securities &
Exchange Comm’n, 115 F. 3d 1173 (CA4 1997) (challenge to SEC debar-
ment proceeding as violative of double jeopardy); United States v. Rice,
109 F. 3d 151 (CA3 1997) (challenge to criminal drug prosecution following
general military discharge for same conduct as violative of double jeop-
ardy); United States v. Hatfield, 108 F. 3d 67 (CA4 1997) (challenge to
criminal fraud prosecution as foreclosed by previous debarment from Gov-
ernment contracting); Taylor v. Cisneros, 102 F. 3d 1334 (CA3 1996) (chal-
lenge to eviction from federally subsidized housing based on guilty plea to
possession of drug paraphernalia as violative of double jeopardy); United
States v. Galan, 82 F. 3d 639 (CA5) (challenge to prosecution for prison
escape following prison disciplinary proceeding as violative of double jeop-
ardy), cert. denied, 519 U. S. 867 (1996).
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all additional sanctions that could, “ ‘in common parlance,’ ”
be described as punishment. United States ex rel. Marcus
v. Hess, 317 U. S. 537, 549 (1943) (quoting Moore v. Illinois,
14 How. 13, 19 (1852)). The Clause protects only against the
imposition of multiple criminal punishments for the same
offense, Helvering v. Mitchell, 303 U. S. 391, 399 (1938); see
also Hess, supra, at 548–549 (“Only” “criminal punishment”
“subject[s] the defendant to ‘jeopardy’ within the constitu-
tional meaning”); Breed v. Jones, 421 U. S. 519, 528 (1975)
(“In the constitutional sense, jeopardy describes the risk that
is traditionally associated with a criminal prosecution”), and
then only when such occurs in successive proceedings, see
Missouri v. Hunter, 459 U. S. 359, 366 (1983).

Whether a particular punishment is criminal or civil is, at
least initially, a matter of statutory construction. Helver-
ing, supra, at 399. A court must first ask whether the legis-
lature, “in establishing the penalizing mechanism, indicated
either expressly or impliedly a preference for one label or
the other.” Ward, 448 U. S., at 248. Even in those cases
where the legislature “has indicated an intention to establish
a civil penalty, we have inquired further whether the statu-
tory scheme was so punitive either in purpose or effect,” id.,
at 248–249, as to “transfor[m] what was clearly intended as
a civil remedy into a criminal penalty,” Rex Trailer Co. v.
United States, 350 U. S. 148, 154 (1956).

In making this latter determination, the factors listed in
Kennedy v. Mendoza-Martinez, 372 U. S. 144, 168–169 (1963),
provide useful guideposts, including: (1) “[w]hether the sanc-
tion involves an affirmative disability or restraint”; (2)
“whether it has historically been regarded as a punishment”;
(3) “whether it comes into play only on a finding of scienter”;
(4) “whether its operation will promote the traditional aims
of punishment—retribution and deterrence”; (5) “whether
the behavior to which it applies is already a crime”; (6)
“whether an alternative purpose to which it may rationally
be connected is assignable for it”; and (7) “whether it appears
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excessive in relation to the alternative purpose assigned.”
It is important to note, however, that “these factors must be
considered in relation to the statute on its face,” id., at 169,
and “only the clearest proof” will suffice to override legisla-
tive intent and transform what has been denominated a civil
remedy into a criminal penalty, Ward, supra, at 249 (internal
quotation marks omitted).

Our opinion in United States v. Halper marked the first
time we applied the Double Jeopardy Clause to a sanction
without first determining that it was criminal in nature. In
that case, Irwin Halper was convicted of, inter alia, violating
the criminal false claims statute, 18 U. S. C. § 287, based on
his submission of 65 inflated Medicare claims each of which
overcharged the Government by $9. He was sentenced to
two years’ imprisonment and fined $5,000. The Government
then brought an action against Halper under the civil False
Claims Act, 31 U. S. C. §§ 3729–3731 (1982 ed., Supp. II).
The remedial provisions of the False Claims Act provided
that a violation of the Act rendered one “liable to the United
States Government for a civil penalty of $2,000, an amount
equal to 2 times the amount of damages the Government
sustains because of the act of that person, and costs of the
civil action.” Id., § 3729. Given Halper’s 65 separate viola-
tions of the Act, he appeared to be liable for a penalty of
$130,000, despite the fact he actually defrauded the Govern-
ment of less than $600. However, the District Court con-
cluded that a penalty of this magnitude would violate the
Double Jeopardy Clause in light of Halper’s previous crimi-
nal conviction. While explicitly recognizing that the statu-
tory damages provision of the Act “was not itself a criminal
punishment,” the District Court nonetheless concluded that
application of the full penalty to Halper would constitute a
second “punishment” in violation of the Double Jeopardy
Clause. 490 U. S., at 438–439.

On direct appeal, this Court affirmed. As the Halper
Court saw it, the imposition of “punishment” of any kind was
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subject to double jeopardy constraints, and whether a
sanction constituted “punishment” depended primarily on
whether it served the traditional “goals of punishment,”
namely, “retribution and deterrence.” Id., at 448. Any
sanction that was so “overwhelmingly disproportionate” to
the injury caused that it could not “fairly be said solely to
serve [the] remedial purpose” of compensating the Govern-
ment for its loss, was thought to be explainable only as “serv-
ing either retributive or deterrent purposes.” See id., at
448–449 (emphasis added).

The analysis applied by the Halper Court deviated from
our traditional double jeopardy doctrine in two key respects.
First, the Halper Court bypassed the threshold question:
whether the successive punishment at issue is a “criminal”
punishment. Instead, it focused on whether the sanction,
regardless of whether it was civil or criminal, was so grossly
disproportionate to the harm caused as to constitute “punish-
ment.” In so doing, the Court elevated a single Kennedy
factor—whether the sanction appeared excessive in relation
to its nonpunitive purposes—to dispositive status. But as
we emphasized in Kennedy itself, no one factor should be
considered controlling as they “may often point in differing
directions.” 372 U. S., at 169. The second significant de-
parture in Halper was the Court’s decision to “asses[s] the
character of the actual sanctions imposed,” 490 U. S., at 447,
rather than, as Kennedy demanded, evaluating the “statute
on its face” to determine whether it provided for what
amounted to a criminal sanction, 372 U. S., at 169.

We believe that Halper’s deviation from longstanding dou-
ble jeopardy principles was ill considered.5 As subsequent

5 In his concurrence, Justice Stevens criticizes us for reexamining our
Halper opinion rather than deciding the case on what he believes is the
narrower Blockburger grounds. But the question upon which we granted
certiorari in this case is “whether imposition upon petitioners of monetary
fines as in personam civil penalties by the Department of the Treasury,
together with other sanctions, is ‘punishment’ for purposes of the Double
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cases have demonstrated, Halper’s test for determining
whether a particular sanction is “punitive,” and thus subject
to the strictures of the Double Jeopardy Clause, has proved
unworkable. We have since recognized that all civil penal-
ties have some deterrent effect. See Department of Reve-
nue of Mont. v. Kurth Ranch, 511 U. S. 767, 777, n. 14 (1994);
United States v. Ursery, 518 U. S. 267, 284–285, n. 2 (1996).6

If a sanction must be “solely” remedial (i. e., entirely nonde-
terrent) to avoid implicating the Double Jeopardy Clause,
then no civil penalties are beyond the scope of the Clause.
Under Halper’s method of analysis, a court must also look at
the “sanction actually imposed” to determine whether the
Double Jeopardy Clause is implicated. Thus, it will not be
possible to determine whether the Double Jeopardy Clause
is violated until a defendant has proceeded through a trial to
judgment. But in those cases where the civil proceeding
follows the criminal proceeding, this approach flies in the
face of the notion that the Double Jeopardy Clause forbids
the government from even “attempting a second time to
punish criminally.” Helvering, 303 U. S., at 399 (emphasis
added).

Finally, it should be noted that some of the ills at which
Halper was directed are addressed by other constitutional

Jeopardy Clause.” Pet. for Cert. i. It is this question, and not the Block-
burger issue, upon which there is a conflict among the Courts of Appeals.
Indeed, the Court of Appeals for the Tenth Circuit in this case did not
even pass upon the Blockburger question, finding it unnecessary to do so.
92 F. 3d, at 1028, n. 3.

6 In Kurth Ranch, we held that the presence of a deterrent purpose or
effect is not dispositive of the double jeopardy question. 511 U. S., at 781.
Rather, we applied a Kennedy-like test, see 511 U. S., at 780–783, before
concluding that Montana’s dangerous drug tax was “the functional equiva-
lent of a successive criminal prosecution,” id., at 784. Similarly, in
Ursery, we rejected the notion that civil in rem forfeitures violate the
Double Jeopardy Clause. 518 U. S., at 270–271. We upheld such forfeit-
ures, relying on the historical support for the notion that such forfeitures
are civil and thus do not implicate double jeopardy. Id., at 292.
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provisions. The Due Process and Equal Protection Clauses
already protect individuals from sanctions which are down-
right irrational. Williamson v. Lee Optical of Okla., Inc.,
348 U. S. 483 (1955). The Eighth Amendment protects
against excessive civil fines, including forfeitures. Alexan-
der v. United States, 509 U. S. 544 (1993); Austin v. United
States, 509 U. S. 602 (1993). The additional protection af-
forded by extending double jeopardy protections to proceed-
ings heretofore thought to be civil is more than offset by
the confusion created by attempting to distinguish between
“punitive” and “nonpunitive” penalties.

Applying traditional double jeopardy principles to the
facts of this case, it is clear that the criminal prosecution of
these petitioners would not violate the Double Jeopardy
Clause. It is evident that Congress intended the OCC
money penalties and debarment sanctions imposed for viola-
tions of 12 U. S. C. §§ 84 and 375b to be civil in nature. As
for the money penalties, both §§ 93(b)(1) and 504(a), which
authorize the imposition of monetary penalties for violations
of §§ 84 and 375b respectively, expressly provide that such
penalties are “civil.” While the provision authorizing de-
barment contains no language explicitly denominating the
sanction as civil, we think it significant that the authority to
issue debarment orders is conferred upon the “appropriate
Federal banking agenc[ies].” §§ 1818(e)(1)–(3). That such
authority was conferred upon administrative agencies is
prima facie evidence that Congress intended to provide for
a civil sanction. See Helvering, supra, at 402; United States
v. Spector, 343 U. S. 169, 178 (1952) (Jackson, J., dissenting)
(“Administrative determinations of liability to deportation
have been sustained as constitutional only by considering
them to be exclusively civil in nature, with no criminal conse-
quences or connotations”); Wong Wing v. United States, 163
U. S. 228, 235 (1896) (holding that quintessential criminal
punishments may be imposed only “by a judicial trial”).
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Turning to the second stage of the Ward test, we find that
there is little evidence, much less the clearest proof that we
require, suggesting that either OCC money penalties or de-
barment sanctions are “so punitive in form and effect as to
render them criminal despite Congress’ intent to the con-
trary.” Ursery, supra, at 290. First, neither money pen-
alties nor debarment has historically been viewed as pun-
ishment. We have long recognized that “revocation of
a privilege voluntarily granted,” such as a debarment, “is
characteristically free of the punitive criminal element.”
Helvering, 303 U. S., at 399, and n. 2. Similarly, “the pay-
ment of fixed or variable sums of money [is a] sanction which
ha[s] been recognized as enforcible by civil proceedings since
the original revenue law of 1789.” Id., at 400.

Second, the sanctions imposed do not involve an “affirma-
tive disability or restraint,” as that term is normally under-
stood. While petitioners have been prohibited from further
participating in the banking industry, this is “certainly noth-
ing approaching the ‘infamous punishment’ of imprison-
ment.” Flemming v. Nestor, 363 U. S. 603, 617 (1960).
Third, neither sanction comes into play “only” on a finding of
scienter. The provisions under which the money penalties
were imposed, 12 U. S. C. §§ 93(b) and 504, allow for the as-
sessment of a penalty against any person “who violates” any
of the underlying banking statutes, without regard to the
violator’s state of mind. “Good faith” is considered by OCC
in determining the amount of the penalty to be imposed,
§ 93(b)(2), but a penalty can be imposed even in the absence
of bad faith. The fact that petitioners’ “good faith” was con-
sidered in determining the amount of the penalty to be im-
posed in this case is irrelevant, as we look only to “the stat-
ute on its face” to determine whether a penalty is criminal
in nature. Kennedy, 372 U. S., at 169. Similarly, while de-
barment may be imposed for a “willful” disregard “for the
safety or soundness of [an] insured depository institution,”
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willfulness is not a prerequisite to debarment; it is sufficient
that the disregard for the safety and soundness of the institu-
tion was “continuing.” § 1818(e)(1)(C)(ii).

Fourth, the conduct for which OCC sanctions are imposed
may also be criminal (and in this case formed the basis for
petitioners’ indictments). This fact is insufficient to render
the money penalties and debarment sanctions criminally pu-
nitive, Ursery, 518 U. S., at 292, particularly in the double
jeopardy context, see United States v. Dixon, 509 U. S. 688,
704 (1993) (rejecting “same-conduct” test for double jeop-
ardy purposes).

Finally, we recognize that the imposition of both money
penalties and debarment sanctions will deter others from
emulating petitioners’ conduct, a traditional goal of criminal
punishment. But the mere presence of this purpose is insuf-
ficient to render a sanction criminal, as deterrence “may
serve civil as well as criminal goals.” Ursery, supra, at
292; see also Bennis v. Michigan, 516 U. S. 442, 452 (1996)
(“[F]orfeiture . . . serves a deterrent purpose distinct from
any punitive purpose”). For example, the sanctions at issue
here, while intended to deter future wrongdoing, also serve
to promote the stability of the banking industry. To hold
that the mere presence of a deterrent purpose renders such
sanctions “criminal” for double jeopardy purposes would se-
verely undermine the Government’s ability to engage in ef-
fective regulation of institutions such as banks.

In sum, there simply is very little showing, to say nothing
of the “clearest proof ” required by Ward, that OCC money
penalties and debarment sanctions are criminal. The Dou-
ble Jeopardy Clause is therefore no obstacle to their trial on
the pending indictments, and it may proceed.

The judgment of the Court of Appeals for the Tenth
Circuit is accordingly

Affirmed.
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Justice Scalia, with whom Justice Thomas joins,
concurring.

I wholly agree with the Court’s conclusion that Halper’s
test for whether a sanction is “punitive” was ill considered
and unworkable. Ante, at 101–102. Indeed, it was the ab-
surdity of trying to force the Halper analysis upon the Mon-
tana tax scheme at issue in Department of Revenue of Mont.
v. Kurth Ranch, 511 U. S. 767 (1994), that prompted me to
focus on the prior question whether the Double Jeopardy
Clause even contains a multiple-punishments prong. See
id., at 802–803. That evaluation led me to the conclusion
that the Double Jeopardy Clause prohibits successive prose-
cution, not successive punishment, and that we should there-
fore “put the Halper genie back in the bottle.” Id., at 803–
805. Today’s opinion uses a somewhat different bottle than
I would, returning the law to its state immediately prior to
Halper—which acknowledged a constitutional prohibition of
multiple punishments but required successive criminal
prosecutions. So long as that requirement is maintained,
our multiple-punishments jurisprudence essentially dupli-
cates what I believe to be the correct double jeopardy law,
and will be as harmless in the future as it was pre-Halper.
Accordingly, I am pleased to concur.

Justice Stevens, concurring in the judgment.

The maxim that “hard cases make bad law” may also apply
to easy cases. As I shall explain, this case could easily
be decided by the straightforward application of well-
established precedent. Neither such a disposition, nor any-
thing in the opinion of the Court of Appeals, would require
a reexamination of the central holding in United States v.
Halper, 490 U. S. 435 (1989), or of the language used in that
unanimous opinion. Any proper concern about the danger
that that opinion might be interpreted too expansively would
be more appropriately addressed in a case that was either
incorrectly decided or that at least raised a close or difficult
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question. In my judgment it is most unwise to use this case
as a vehicle for the substitution of a rather open-ended at-
tempt to define the concept of punishment for the portions
of the opinion in Halper that trouble the Court. Accord-
ingly, while I have no hesitation about concurring in the
Court’s judgment, I do not join its opinion.

I

As is evident from the first sentence of the Court’s opinion,
this is an extremely easy case. It has been settled since the
decision in Blockburger v. United States, 284 U. S. 299 (1932),
that the Double Jeopardy Clause is not implicated simply
because a criminal charge involves “essentially the same con-
duct” for which a defendant has previously been punished.
See, e. g., United States v. Dixon, 509 U. S. 688, 696, 704
(1993); Rutledge v. United States, 517 U. S. 292, 297 (1996).
Unless a second proceeding involves the “same offense” as
the first, there is no double jeopardy. The two proceedings
at issue here involved different offenses that were not even
arguably the same under Blockburger.

Under Blockburger’s “same-elements” test, two provisions
are not the “same offense” if each contains an element not
included in the other. Dixon, 509 U. S., at 696. The penal-
ties imposed on the petitioners in 1989 were based on viola-
tions of 12 U. S. C. §§ 84(a)(1) and 375b (1982 ed.) and 12 CFR
§§ 31.2(b) and 215.4(b) (1986). Each of these provisions re-
quired proof that extensions of credit exceeding certain lim-
its were made,1 but did not require proof of an intent to de-
fraud or the making of any false entries in bank records.
The 1992 indictment charged violations of 18 U. S. C. §§ 371,
656, and 1005 and alleged a conspiracy to willfully misapply

1 Title 12 U. S. C. § 84(a)(1) prohibits total loans and extensions of credit
by a national banking association to any one borrower from exceeding 15
percent of the bank’s unimpaired capital and surplus. Title 12 U. S. C.
§ 375b and 12 CFR §§ 31.2(b) and 215.4(b) (1986) impose similar lending
limits on loans to bank officers and other insiders.
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bank funds and to make false banking entries, as well as the
making of such entries; none of those charges required proof
that any lending limit had been exceeded.

Thus, I think it would be difficult to find a case raising a
double jeopardy claim that would be any easier to decide
than this one.2

II

The Court not only ignores the most obvious and straight-
forward basis for affirming the judgment of the Court of
Appeals; it also has nothing to say about that court’s explana-
tion of why the reasoning in our opinion in United States v.
Halper supported a rejection of petitioners’ double jeopardy
claim. Instead of granting certiorari to consider a possible
error in the Court of Appeals’ reasoning or its judgment,
the Court candidly acknowledges that it was motivated by
“concerns about the wide variety of novel double jeopardy
claims spawned in the wake of Halper.” Ante, at 98.

The Court’s opinion seriously exaggerates the significance
of those concerns. Its list of cases illustrating the problem
cites seven cases decided in the last two years. Ante, at 98,
n. 4. In every one of those cases, however, the Court of
Appeals rejected the double jeopardy claim. The only ruling
by any court favorable to any of these “novel” claims was
a preliminary injunction entered by a District Court post-
poning implementation of New Jersey’s novel, controversial

2 Petitioners challenge this conclusion by relying on dicta from Kansas
v. Hendricks, 521 U. S. 346, 370 (1997). There, after rejecting a double
jeopardy challenge to Kansas’ Sexually Violent Predator Act, the Court
added: “The Blockburger test, however, simply does not apply outside of
the successive prosecution context.” Ibid. This statement, pure dictum,
was unsupported by any authority and contradicts the earlier ruling in
United States v. Dixon, 509 U. S. 688, 704–705 (1993), that the Blockburger
analysis applies to claims of successive punishment as well as successive
prosecution. See also 509 U. S., at 745–746 (Souter, J., concurring in
judgment in part and dissenting in part) (explaining why the Blockburger
test applies in the multiple punishments context). I cannot imagine a
good reason why Blockburger should not apply here.
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“Megan’s Law.” E. B. v. Poritz, 914 F. Supp. 85 (NJ 1996),
rev’d, E. B. v. Verniero, 119 F. 3d 1077 (CA3 1997). Thus,
the cases cited by the Court surely do not indicate any need
to revisit Halper.

The Court also claims that two practical flaws in the
Halper opinion warrant a prompt adjustment in our double
jeopardy jurisprudence. First, the Court asserts that Halp-
er’s test is unworkable because it permits only successive
sanctions that are “solely” remedial. Ante, at 102. Though
portions of Halper were consistent with such a reading, the
express statement of its holding was much narrower.3 Of
greater importance, the Court has since clarified this very
point:

“Whether a particular sanction ‘cannot fairly be said
solely to serve a remedial purpose’ is an inquiry radi-
cally different from that we have traditionally employed
in order to determine whether, as a categorical matter,
a civil sanction is subject to the Double Jeopardy Clause.
Yet nowhere in Halper does the Court purport to make
such a sweeping change in the law, instead emphasizing
repeatedly the narrow scope of its decision.” United
States v. Ursery, 518 U. S. 267, 285, n. 2 (1996).

Having just recently emphasized Halper’s narrow rule in
Ursery, it is quite odd for the Court now to suggest that its
overbreadth has created some sort of judicial emergency.

Second, the Court expresses the concern that when a civil
proceeding follows a criminal punishment, Halper would re-
quire a court to wait until judgment is imposed in the succes-
sive proceeding before deciding whether the latter sanction
violates double jeopardy. Ante, at 102. That concern is

3 “We . . . hold that under the Double Jeopardy Clause a defendant who
already has been punished in a criminal prosecution may not be subjected
to an additional civil sanction to the extent that the second sanction may
not fairly be characterized as remedial, but only as a deterrent or retribu-
tion.” United States v. Halper, 490 U. S. 435, 448–449 (1989).
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wholly absent in this case, however, because the criminal in-
dictment followed administrative sanctions. There can be
no doubt that any fine or sentence imposed on the criminal
counts would be “punishment.” If the indictment charged
the same offense for which punishment had already been im-
posed, the prosecution itself would be barred by the Double
Jeopardy Clause no matter how minor the criminal sanction
sought in the second proceeding.

Thus, the concerns that the Court identifies merely empha-
size the accuracy of the comment in Halper itself that it an-
nounced “a rule for the rare case . . . where a fixed-penalty
provision subjects a prolific but small-gauge offender to a
sanction overwhelmingly disproportionate to the damages he
has caused.” 490 U. S., at 449.

III

Despite my disagreement with the Court’s decision to use
this case as a rather lame excuse for writing a gratuitous
essay about punishment, I do agree with its reaffirmation of
the central holding of Halper and Department of Revenue of
Mont. v. Kurth Ranch, 511 U. S. 767 (1994). Both of those
cases held that sanctions imposed in civil proceedings consti-
tuted “punishment” barred by the Double Jeopardy Clause.4

Those holdings reconfirmed the settled proposition that the
Government cannot use the “civil” label to escape entirely
the Double Jeopardy Clause’s command, as we have rec-
ognized for at least six decades. See United States v. La
Franca, 282 U. S. 568, 574–575 (1931); Helvering v. Mitchell,
303 U. S. 391, 398–399 (1938). That proposition is extremely

4 Other recent double jeopardy decisions have also recognized that dou-
ble jeopardy protection is not limited to multiple prosecutions. See
United States v. Ursery, 518 U. S. 267, 273 (1996); Kansas v. Hendricks,
521 U. S., at 369. Otherwise, it would have been totally unnecessary to
determine whether the civil forfeitures in Ursery and the involuntary civil
commitment in Hendricks imposed “punishment” for double jeopardy pur-
poses, for neither sanction was implemented via criminal proceedings.
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important because the States and the Federal Government
have an enormous array of civil administrative sanctions at
their disposal that are capable of being used to punish per-
sons repeatedly for the same offense, violating the bedrock
double jeopardy principle of finality. “The underlying idea,
one that is deeply ingrained in at least the Anglo-American
system of jurisprudence, is that the State with all its re-
sources and power should not be allowed to make repeated
attempts to convict an individual for an alleged offense,
thereby subjecting him to embarrassment, expense and or-
deal and compelling him to live in a continuing state of anxi-
ety and insecurity . . . .” Green v. United States, 355 U. S.
184, 187 (1957). However the Court chooses to recalibrate
the meaning of punishment for double jeopardy purposes, our
doctrine still limits multiple sanctions of the rare sort con-
templated by Halper.

IV

Today, as it did in Halper itself, the Court relies on the
sort of multifactor approach to the definition of punishment
that we used in Kennedy v. Mendoza-Martinez, 372 U. S. 144,
168–169 (1963), to identify situations in which a civil sanction
is punitive. Whether the Court’s reformulation of Halper’s
test will actually affect the outcome of any cases remains to
be seen. Perhaps it will not, since the Court recommends
consideration of whether a sanction’s “ ‘operation will pro-
mote the traditional aims of punishment—retribution and
deterrence,’ ” and “ ‘whether it appears excessive in relation
to the alternative [nonpunitive] purpose assigned.’ ” Ante,
at 99–100 (quoting Kennedy, 372 U. S., at 168–169). Those
factors look awfully similar to the reasoning in Halper, and
while we are told that they are never by themselves disposi-
tive, ante, at 101, they should be capable of tipping the bal-
ance in extreme cases. The danger in changing approaches
midstream, rather than refining our established approach on
an incremental basis, is that the Government and lower
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courts may be unduly influenced by the Court’s new attitude,
rather than its specific prescribed test.

It is, of course, entirely appropriate for the Court to per-
form a lawmaking function as a necessary incident to its Ar-
ticle III responsibility for the decision of “Cases” and “Con-
troversies.” In my judgment, however, a desire to reshape
the law does not provide a legitimate basis for issuing what
amounts to little more than an advisory opinion that, at best,
will have the precedential value of pure dictum and may in
time unduly restrict the protections of the Double Jeopardy
Clause. “It is not the habit of the Court to decide questions
of a constitutional nature unless absolutely necessary to a
decision of the case.” Burton v. United States, 196 U. S. 283,
295 (1905); see also Ashwander v. TVA, 297 U. S. 288, 345–
348 (1936) (Brandeis, J., concurring). Accordingly, while I
concur in the judgment of affirmance, I do not join the
Court’s opinion.

Justice Souter, concurring in the judgment.

I concur in the Court’s judgment and with much of its opin-
ion. As the Court notes, ante, at 102, we have already rec-
ognized that Halper’s statements of standards for identify-
ing what is criminally punitive under the Fifth Amendment
needed revision, United States v. Ursery, 518 U. S. 267, 284–
285, n. 2 (1996), and there is obvious sense in employing com-
mon criteria to point up the criminal nature of a statute for
purposes of both the Fifth and Sixth Amendments. See
United States v. One Assortment of 89 Firearms, 465 U. S.
354, 362–366 (1984); United States v. Ward, 448 U. S. 242,
248–249 (1980); Kennedy v. Mendoza-Martinez, 372 U. S. 144,
168–169 (1963); see also Ward, supra, at 254 (“[I]t would be
quite anomalous to hold that [the statute] created a criminal
penalty for the purposes of the Self-Incrimination Clause but
a civil penalty for all other purposes”).

Applying the Court’s Kennedy-Ward criteria leads me di-
rectly to the conclusion of Justice Stevens’s opinion con-
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curring in the judgment. The fifth criterion calls for a court
to determine whether “the behavior to which [the penalty]
applies is already a crime.” Kennedy v. Mendoza-Martinez,
supra, at 168–169. The efficient starting point for identify-
ing constitutionally relevant “behavior,” when considering
an objection to a successive prosecution, is simply to apply
the same-elements test as originally stated in Blockburger
v. United States, 284 U. S. 299 (1932). See United States v.
Dixon, 509 U. S. 688 (1993). When application of Block-
burger under Kennedy-Ward shows that a successive prose-
cution is permissible even on the assumption that each pen-
alty is criminal, the issue is necessarily settled. Such is the
case here, as Justice Stevens explains. See ante, at 107
(opinion concurring in judgment). Applying the Kennedy-
Ward criteria, therefore, I would stop just where Justice
Stevens stops.

My acceptance of the Kennedy-Ward analytical scheme is
subject to caveats, however. As the Court points out, under
Ward, once it is understood that a legislature intended a pen-
alty to be treated as civil in character, that penalty may be
held criminal for Fifth Amendment purposes (and, for like
reasons, under the Sixth Amendment) only on the “clearest
proof” of its essentially criminal proportions. While there
are good and historically grounded reasons for using that
phrase to impose a substantial burden on anyone claiming
that an apparently civil penalty is in truth criminal, what
may be clear enough to be “clearest” is necessarily depend-
ent on context, as indicated by the cases relied on as author-
ity for adopting the standard in Ward. Flemming v. Nestor,
363 U. S. 603 (1960), used the quoted language to describe
the burden of persuasion necessary to demonstrate a crimi-
nal and punitive purpose unsupported by “objective manifes-
tations” of legislative intent. Id., at 617. Rex Trailer Co.
v. United States, 350 U. S. 148, 154 (1956), cited as secondary
authority, required a defendant to show that a “measure of
recovery” was “unreasonable or excessive” before “what was
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clearly intended as a civil remedy [would be treated as] a
criminal penalty.” One Lot Emerald Cut Stones v. United
States, 409 U. S. 232, 237 (1972) (per curiam), cited Rex
Trailer for that standard and relied on the case as exemplify-
ing a provision for liquidated damages as distinct from crimi-
nal penalty. I read the requisite “clearest proof” of criminal
character, then, to be a function of the strength of the coun-
tervailing indications of civil nature (including the presump-
tion of constitutionality enjoyed by an ostensibly civil statute
making no provision for the safeguards guaranteed to crimi-
nal defendants. See Flemming, supra, at 617).

I add the further caution, to be wary of reading the “clear-
est proof” requirement as a guarantee that such a demon-
stration is likely to be as rare in the future as it has been in
the past. See United States v. Halper, 490 U. S. 435, 449
(1989) (“What we announce now is a rule for the rare case”).
We have noted elsewhere the expanding use of ostensibly
civil forfeitures and penalties under the exigencies of the cur-
rent drug problems, see Ursery, supra, at 300 (Stevens, J.,
concurring in judgment in part and dissenting in part) (“In
recent years, both Congress and the state legislatures have
armed their law enforcement authorities with new powers to
forfeit property that vastly exceed their traditional tools”);
United States v. James Daniel Good Real Property, 510 U. S.
43, 81–82 (1993) (Thomas, J., concurring in part and dissent-
ing in part), a development doubtless spurred by the increas-
ingly inviting prospect of its profit to the Government. See
id., at 56, n. 2 (opinion of the Court) (describing the Govern-
ment’s financial stake in drug forfeiture); see also id., at 56
(citing Harmelin v. Michigan, 501 U. S. 957, 979, n. 9 (1991)
(opinion of Scalia, J.) for the proposition that “it makes
sense to scrutinize governmental action more closely when
the State stands to benefit”). Hence, on the infrequency of
“clearest proof,” history may not be repetitive.
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Justice Breyer, with whom Justice Ginsburg joins,
concurring in the judgment.

I agree with the majority and with Justice Souter that
United States v. Halper, 490 U. S. 435 (1989), does not pro-
vide proper guidance for distinguishing between criminal
and noncriminal sanctions and proceedings. I also agree
that United States v. Ward, 448 U. S. 242, 248 (1980), and
Kennedy v. Mendoza-Martinez, 372 U. S. 144, 168–169 (1963),
set forth the proper approach.

I do not join the Court’s opinion, however, because I dis-
agree with its reasoning in two respects. First, unlike the
Court I would not say that “ ‘only the clearest proof ’ ” will
“transform” into a criminal punishment what a legislature
calls a “civil remedy.” Ante, at 100. I understand that the
Court has taken this language from earlier cases. See
Ward, supra, at 249. But the limitation that the language
suggests is not consistent with what the Court has actually
done. Rather, in fact if not in theory, the Court has simply
applied factors of the Kennedy variety to the matter at hand.
In Department of Revenue of Mont. v. Kurth Ranch, 511
U. S. 767 (1994), for example, the Court held that the collec-
tion of a state tax imposed on the possession and storage of
drugs was “the functional equivalent of a successive criminal
prosecution” because, among other things, the tax was “re-
markably high”; it had “an obvious deterrent purpose”; it
was “conditioned on the commission of a crime”; it was “ex-
acted only after the taxpayer ha[d] been arrested for the
precise conduct that gives rise to the tax obligation”; its al-
ternative function of raising revenue could be equally well
served by increasing the fine imposed on the activity; and
it departed radically from “normal revenue laws” by taxing
contraband goods perhaps destroyed before the tax was im-
posed. Id., at 781–784. This reasoning tracks the non-
exclusive list of factors set forth in Kennedy, and it is, I
believe, the proper approach. The “clearest proof” language
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is consequently misleading, and I would consign it to the
same legal limbo where Halper now rests.

Second, I would not decide now that a court should evalu-
ate a statute only “ ‘on its face,’ ” ante, at 100 (quoting Ken-
nedy, supra, at 169), rather than “assessing the character of
the actual sanctions imposed,” Halper, supra, at 447; ante,
at 101. Halper involved an ordinary civil-fine statute that
as normally applied would not have created any “double
jeopardy” problem. It was not the statute itself, but rather
the disproportionate relation between fine and conduct as
the statute was applied in the individual case that led this
Court, unanimously, to find that the “civil penalty” was, in
those circumstances, a second “punishment” that constituted
double jeopardy. See 490 U. S., at 439, 452 (finding that
$130,000 penalty was “sufficiently disproportionate” to $585
loss plus approximately $16,000 in Government expenses
caused by Halper’s fraud to constitute a second punishment
in violation of double jeopardy). Of course, the Court in
Halper might have reached the same result through applica-
tion of the constitutional prohibition of “excessive fines.”
See ante, at 103; Alexander v. United States, 509 U. S. 544,
558–559 (1993); Halper, supra, at 449 (emphasizing that
Halper was “the rare case” in which there was an “over-
whelmingly disproportionate” fine). But that is not what
the Court there said. And nothing in the majority’s opinion
today explains why we should abandon this aspect of Halp-
er’s holding. Indeed, in context, the language of Kennedy
that suggests that the Court should consider the statute on
its face does not suggest that there may not be further analy-
sis of a penalty as it is applied in a particular case. See 372
U. S., at 169. Most of the lower court confusion and criti-
cism of Halper appears to have focused on the problem of
characterizing—by examining the face of the statute—the
purposes of a civil penalty as punishment, not on the applica-
tion of double jeopardy analysis to the penalties that are im-
posed in particular cases. It seems to me quite possible that
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a statute that provides for a punishment that normally is
civil in nature could nonetheless amount to a criminal punish-
ment as applied in special circumstances. And I would not
now hold to the contrary.

That said, an analysis of the Kennedy factors still leads me
to the conclusion that the statutory penalty in this case is
not on its face a criminal penalty. Nor, in my view, does the
application of the statute to the petitioners in this case
amount to criminal punishment. I therefore concur in the
judgment.
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KALINA v. FLETCHER

certiorari to the united states court of appeals for
the ninth circuit

No. 96–792. Argued October 7, 1997—Decided December 10, 1997

Following customary practice, petitioner prosecuting attorney commenced
criminal proceedings by filing three documents in Washington state
court: (1) an unsworn information charging respondent with burglary;
(2) an unsworn motion for an arrest warrant; and (3) a “Certification for
Determination of Probable Cause,” in which she summarized the evi-
dence supporting the charge and swore to the truth of the alleged facts
“[u]nder penalty of perjury.” Based on the certification, the trial court
found probable cause, and respondent was arrested and spent a day in
jail. Later, however, the charges against him were dismissed on the
prosecutor’s motion. Focusing on two inaccurate factual statements in
petitioner’s certification, respondent sued her for damages under 42
U. S. C. § 1983, alleging that she had violated his constitutional right to
be free from unreasonable seizures. The Federal District Court denied
her motion for summary judgment, holding that she was not entitled to
absolute prosecutorial immunity and that whether qualified immunity
would apply was a question of fact. The Ninth Circuit affirmed.

Held: Section 1983 may create a damages remedy against a prosecutor for
making false statements of fact in an affidavit supporting an application
for an arrest warrant, since such conduct is not protected by the doc-
trine of absolute prosecutorial immunity. Pp. 123–131.

(a) Imbler v. Pachtman, 424 U. S. 409, 410, 430–431, and subsequent
cases recognize that a criminal prosecutor is fully protected by absolute
immunity when performing the traditional functions of an advocate, see,
e. g., Buckley v. Fitzsimmons, 509 U. S. 259, 273, but is protected only
by qualified immunity when he is not acting as an advocate, as where
he functions as a complaining witness in presenting a judge with a com-
plaint and supporting affidavit to establish probable cause for an arrest,
see Malley v. Briggs, 475 U. S. 335, 340–341. Under these cases, peti-
tioner’s activities in connection with the preparation and filing of the
information against respondent and the motion for an arrest warrant
clearly are protected by absolute immunity as part of the advocate’s
function. Indeed, except for her act in personally attesting to the truth
of the averments in the certification, the preparation and filing of that
third document was protected as well. Pp. 123–129.
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(b) However, petitioner was acting as a complaining witness rather
than a lawyer when she executed the certification “[u]nder penalty of
perjury,” and, insofar as she did so, § 1983 may provide a remedy for
respondent. Since the Fourth Amendment requirement that arrest
warrants be based “upon probable cause, supported by Oath or affirma-
tion” may not be satisfied by the mere filing of an unsworn information
signed by the prosecutor, see, e. g., Gerstein v. Pugh, 420 U. S. 103, 117,
and since most Washington prosecutions are commenced by information,
state law requires that an arrest warrant be supported by either an
affidavit “or sworn testimony establishing the grounds for issuing the
warrant.” Petitioner’s certification was designed to satisfy those re-
quirements, but neither federal nor state law made it necessary for the
prosecutor to make that certification. Petitioner’s argument that such
execution was just one incident in a presentation that, viewed as a
whole, was the work of an advocate is unavailing. Although the exer-
cise of an advocate’s professional judgment informed petitioner’s other
actions, that judgment could not affect the truth or falsity of the factual
statements contained in the certification. Testifying about facts is the
function of the witness, not of the lawyer. No matter how brief or
succinct it may be, the evidentiary component of an application for an
arrest warrant is a distinct and essential predicate for a finding of proba-
ble cause. Even when the person who makes the constitutionally re-
quired “Oath or affirmation” is a lawyer, the only function that she per-
forms is that of a witness. Petitioner’s final argument, that denying
her absolute immunity will have a “chilling effect” on prosecutors in the
administration of justice, is not supported by evidence and is unpersua-
sive. Pp. 129–131.

93 F. 3d 653, affirmed.

Stevens, J., delivered the opinion for a unanimous Court. Scalia, J.,
filed a concurring opinion, in which Thomas, J., joined, post, p. 131.

Norm Maleng argued the cause for petitioner. With him
on the briefs were Michael C. Duggan and John W. Cobb.

Patricia A. Millett argued the cause for the United States
as amicus curiae urging reversal. With her on the brief
were Acting Solicitor General Dellinger, Assistant Attor-
ney General Hunger, Deputy Solicitor General Waxman,
Deputy Assistant Attorney General Preston, Barbara L.
Herwig, and Peter R. Maier.
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Timothy K. Ford argued the cause for respondent. With
him on the brief were Robert S. Mahler and Daniel Hoyt
Smith.*

Justice Stevens delivered the opinion of the Court.
The question presented is whether 42 U. S. C. § 1983 cre-

ates a damages remedy against a prosecutor for making false
statements of fact in an affidavit supporting an application
for an arrest warrant, or whether, as she contends, such con-
duct is protected by “the doctrine of absolute prosecutorial
immunity.”

I

Petitioner is a deputy prosecuting attorney for King
County, Washington. Following customary practice, on
December 14, 1992, she commenced a criminal proceeding

*Briefs of amici curiae urging reversal were filed for the State of Mary-
land et al. by J. Joseph Curran, Jr., Attorney General of Maryland, and
Andrew H. Baida and John B. Howard, Jr., Assistant Attorneys General,
and by the Attorneys General for their respective jurisdictions as follows:
William H. Pryor, Jr., of Alabama; Bruce M. Botelho of Alaska, Grant
Woods of Arizona, Daniel E. Lungren of California, Robert A. Butter-
worth of Florida, Calvin E. Holloway, Sr., of Guam, Margery S. Bronster
of Hawaii, James E. Ryan of Illinois, Thomas J. Miller of Iowa, Carla J.
Stovall of Kansas, Richard P. Ieyoub of Louisiana, Scott Harshbarger of
Massachusetts, Frank J. Kelley of Michigan, Mike Moore of Mississippi,
Joseph P. Mazurek of Montana, Frankie Sue Del Papa of Nevada, Steven
M. Houran of New Hampshire, Dennis C. Vacco of New York, Heidi Heit-
kamp of North Dakota, W. A. Drew Edmondson of Oklahoma, Hardy
Myers of Oregon, D. Michael Fisher of Pennsylvania, Mark Barnett of
South Dakota, J. Wallace Malley, Jr., of Vermont, Julio A. Brady of the
Virgin Islands, Christine O. Gregoire of Washington, Darrell V. McGraw,
Jr., of West Virginia, James E. Doyle of Wisconsin, and William U. Hill
of Wyoming; for the Thirty-Nine Counties of the State of Washington by
Russell D. Hauge, Pamela Beth Loginsky, David Bruneau, Arthur Curtis,
Allen C. Nielson, David Skeen, Norm Maleng, Jeremy Randolf, John
Ladenburg, James Sweetser, James L. Nagle, David S. McEachran, James
Kaufman, and Jeffrey C. Sullivan; for the National Association of Coun-
ties et al. by Richard Ruda and James I. Crowley; and for the National
District Attorneys’ Association et al. by Gil Garcetti and Roderick W.
Leonard.
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against respondent by filing three documents in the King
County Superior Court. Two of those documents—an infor-
mation charging respondent with burglary and a motion for
an arrest warrant—were unsworn pleadings. The burglary
charge was based on an alleged theft of computer equipment
from a school.

Washington Criminal Rules require that an arrest warrant
be supported by an affidavit or “sworn testimony establish-
ing the grounds for issuing the warrant.” 1 To satisfy that
requirement, petitioner supported her motion with a third
document—a “Certification for Determination of Probable
Cause”—that summarized the evidence supporting the
charge. She personally vouched for the truth of the facts
set forth in the certification under penalty of perjury.2

Based on petitioner’s certification, the trial court found prob-
able cause and ordered that an arrest warrant be issued.

Petitioner’s certification contained two inaccurate factual
statements. After noting that respondent’s fingerprints had
been found on a glass partition in the school, petitioner
stated that respondent had “never been associated with the
school in any manner and did not have permission to enter
the school or to take any property.” 3 In fact, he had in-
stalled partitions on the premises and was authorized to
enter the school. She also stated that an employee of an
electronics store had identified respondent “from a photo
montage” as the person who had asked for an appraisal of a
computer stolen from the school.4 In fact, the employee did
not identify respondent.5

1 Washington Criminal Rule 2.2(a); see Wash. Rev. Code § 9A.72.085
(1994) (providing, inter alia, that a certification made under penalty of
perjury is the equivalent of an affidavit). Accord, King County Local
Criminal Rule 2.2.

2 App. 20.
3 Id., at 19–20.
4 Id., at 20.
5 Id., at 5.
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Respondent was arrested and spent a day in jail. About
a month later, the charges against him were dismissed on
the prosecutor’s motion.

II

Respondent brought this action under Rev. Stat. § 1979, as
amended, 42 U. S. C. § 1983, seeking damages from petitioner
based on her alleged violation of his constitutional right to
be free from unreasonable seizures. In determining immu-
nity, we accept the allegations of respondent’s complaint as
true. See Buckley v. Fitzsimmons, 509 U. S. 259, 261 (1993).
Respondent’s complaint focuses on the false statements made
by petitioner in the certification.6 Petitioner moved for
summary judgment on the ground that the three documents
that she filed to commence the criminal proceedings and to
procure the arrest warrant were protected by “the doctrine
of absolute prosecutorial immunity.” 7 The District Court
denied the motion, holding that she was not entitled to abso-
lute immunity and that whether qualified immunity would
apply was a question of fact.8 The Court of Appeals for the
Ninth Circuit affirmed.

The Ninth Circuit first noted that under our decision in
Malley v. Briggs, 475 U. S. 335 (1986), “a police officer who
secures an arrest warrant without probable cause cannot
assert an absolute immunity defense,” and then observed
that petitioner’s “actions in writing, signing and filing the
declaration for an arrest warrant” were “virtually identical
to the police officer’s actions in Malley.” 93 F. 3d 653, 655–
656 (1996). Relying on the functional approach endorsed in
Buckley v. Fitzsimmons, the Court of Appeals concluded
that “it would be ‘incongruous’ to expose police to potential
liability while protecting prosecutors for the same act.” 93
F. 3d, at 656.

6 Id., at 5–6.
7 Id., at 10.
8 Id., at 21.
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The Court of Appeals acknowledged that the Sixth Circuit
had reached a different result in Joseph v. Patterson, 795
F. 2d 549, 555 (1986), cert. denied, 481 U. S. 1023 (1987), a
case that predated our decision in Buckley. Because we
have never squarely addressed the question whether a prose-
cutor may be held liable for conduct in obtaining an arrest
warrant, we granted certiorari to resolve the conflict. 519
U. S. 1148 (1997). We now affirm.

III
Section 1983 is a codification of § 1 of the Civil Rights Act

of 1871.9 The text of the statute purports to create a dam-
ages remedy against every state official for the violation
of any person’s federal constitutional or statutory rights.10

The coverage of the statute is thus broader than the pre-
existing common law of torts. We have nevertheless recog-
nized that Congress intended the statute to be construed in
the light of common-law principles that were well settled at
the time of its enactment. See Tenney v. Brandhove, 341
U. S. 367 (1951); Briscoe v. LaHue, 460 U. S. 325, 330 (1983).
Thus, we have examined common-law doctrine when identi-
fying both the elements of the cause of action and the de-
fenses available to state actors.

In Imbler v. Pachtman, 424 U. S. 409 (1976), we held that
a former prisoner whose conviction had been set aside in
collateral proceedings could not maintain a § 1983 action
against the prosecutor who had litigated the charges against
him. Relying in part on common-law precedent, and per-

9 See Briscoe v. LaHue, 460 U. S. 325, 337 (1983).
10 Title 42 U. S. C. § 1983 provides:
“Every person who, under color of any statute, ordinance, regulation,

custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress . . . .”
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haps even more importantly on the policy considerations
underlying that precedent, we concluded that “a state prose-
cuting attorney who acted within the scope of his duties
in initiating and pursuing a criminal prosecution” was not
amenable to suit under § 1983. Id., at 410.

Liberally construed, Imbler’s complaint included not only
a charge that the prosecution had been wrongfully com-
menced, but also a charge that false testimony had been of-
fered as well as a charge that exculpatory evidence had been
suppressed. His constitutional claims were thus broader
than any specific common-law antecedent. Nevertheless, re-
lying on common-law decisions providing prosecutors with
absolute immunity from tort actions based on claims that
the decision to prosecute was malicious and unsupported by
probable cause,11 as well as from actions for defamation
based on statements made during trial,12 we concluded that

11 See 424 U. S., at 421–422. The cases that the Court cited were de-
cided after 1871 and granted a broader immunity to public prosecutors
than had been available in malicious prosecution actions against private
persons who brought prosecutions at early common law. See Savile v.
Roberts, 1 Ld. Raym. 374, 91 Eng. Rep. 1147 (K. B. 1699); Hill v. Miles, 9
N. H. 9 (1837); M. Bigelow, Leading Cases on the Law of Torts 193–204
(1875). However, these early cases were decided before the office of pub-
lic prosecutor in its modern form was common. See Langbein, The Ori-
gins of Public Prosecution at Common Law, 17 Am. J. Legal Hist. 313, 316
(1973); Kress, Progress and Prosecution, 423 Annals Am. Acad. Pol. & Soc.
Sci. 99, 100–102 (1976); White v. Frank, 855 F. 2d 956, 962 (CA2 1988)
(noting that “the availability of the malicious prosecution action has been
curtailed with the growth of the office of the public prosecutor”). Thus,
the Court in Imbler drew guidance both from the first American cases
addressing the availability of malicious prosecution actions against public
prosecutors, and perhaps more importantly, from the policy considerations
underlying the firmly established common-law rules providing absolute
immunity for judges and jurors. See 424 U. S., at 423, n. 20 (discussing
similarity in some functions performed by judges, jurors, and prosecutors);
Bradley v. Fisher, 13 Wall. 335, 347 (1872); Yates v. Lansing, 5 Johns. 282
(N. Y. 1810) (Kent, C. J.); Note, Civil Liability of a District Attorney for
Quasi-Judicial Acts, 73 U. Pa. L. Rev. 300, 303, n. 13 (1925).

12 See 424 U. S., at 439–440 (White, J., concurring in judgment).
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the statute should be construed to provide an analogous
defense against the claims asserted by Imbler. The policy
considerations that justified the common-law decisions af-
fording absolute immunity to prosecutors when performing
traditional functions applied equally to statutory claims
based on the conduct of the same functions.

Those considerations included both the interest in protect-
ing the prosecutor from harassing litigation that would di-
vert his time and attention from his official duties and the
interest in enabling him to exercise independent judgment
when “deciding which suits to bring and in conducting them
in court.” Id., at 424. The former interest would lend sup-
port to an immunity from all litigation against the occupant
of the office whereas the latter is applicable only when the
official is performing functions that require the exercise of
prosecutorial discretion. Our later cases have made it clear
that it is the interest in protecting the proper functioning of
the office, rather than the interest in protecting its occupant,
that is of primary importance.

In Imbler, we did not attempt to define the outer limits of
the prosecutor’s absolute immunity, but we did recognize
that our rationale would not encompass some of his official
activities. Thus, while we concluded that Pachtman’s “ac-
tivities were intimately associated with the judicial phase of
the criminal process, and thus were functions to which the
reasons for absolute immunity apply with full force,” id., at
430, we put to one side “those aspects of the prosecutor’s
responsibility that cast him in the role of an administrator
or investigative officer rather than that of advocate,” id., at
430–431.

Subsequent cases have confirmed the importance to the
judicial process of protecting the prosecutor when serving as
an advocate in judicial proceedings. Thus, in Burns v. Reed,
500 U. S. 478 (1991), after noting the consensus among the
Courts of Appeals concerning prosecutorial conduct before
grand juries, id., at 490, n. 6, we held that the prosecutor’s
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appearance in court in support of an application for a search
warrant and the presentation of evidence at that hearing
were protected by absolute immunity, id., at 492. And in
Buckley, we categorically stated that “acts undertaken by a
prosecutor in preparing for the initiation of judicial proceed-
ings or for trial, and which occur in the course of his role as
an advocate for the State, are entitled to the protections of
absolute immunity.” 509 U. S., at 273.

In both of those cases, however, we found the defense un-
available when the prosecutor was performing a different
function. In Burns, the provision of legal advice to the po-
lice during their pretrial investigation of the facts was pro-
tected only by qualified, rather than absolute, immunity.
500 U. S., at 492–496. Similarly, in Buckley, the prosecutor
was not acting as an advocate either when he held a press
conference, 509 U. S., at 276–278, or when he allegedly fabri-
cated evidence concerning an unsolved crime. With refer-
ence to the latter holding, we explained:

“There is a difference between the advocate’s role in
evaluating evidence and interviewing witnesses as he
prepares for trial, on the one hand, and the detective’s
role in searching for the clues and corroboration that
might give him probable cause to recommend that a
suspect be arrested, on the other hand. When a prose-
cutor performs the investigative functions normally per-
formed by a detective or police officer, it is ‘neither ap-
propriate nor justifiable that, for the same act, immunity
should protect the one and not the other.’ Hampton v.
Chicago, 484 F. 2d 602, 608 (CA7 1973) (internal quota-
tion marks omitted), cert. denied, 415 U. S. 917 (1974).
Thus, if a prosecutor plans and executes a raid on a sus-
pected weapons cache, he ‘has no greater claim to com-
plete immunity than activities of police officers allegedly
acting under his direction.’ 484 F. 2d, at 608–609.”
Id., at 273–274.
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These cases make it clear that the absolute immunity that
protects the prosecutor’s role as an advocate is not grounded
in any special “esteem for those who perform these func-
tions, and certainly not from a desire to shield abuses of of-
fice, but because any lesser degree of immunity could impair
the judicial process itself.” Malley, 475 U. S., at 342. Thus,
in determining immunity, we examine “the nature of the
function performed, not the identity of the actor who per-
formed it.” Forrester v. White, 484 U. S. 219, 229 (1988).13

This point is perhaps best illustrated by the determination
that the senior law enforcement official in the Nation—the
Attorney General of the United States—is protected only by
qualified, rather than absolute, immunity when engaged in
the performance of national defense functions rather than
prosecutorial functions. Mitchell v. Forsyth, 472 U. S. 511
(1985).

In Malley we considered, and rejected, two theories on
which immunity might have been accorded to a police officer
who had caused an unconstitutional arrest by presenting a
judge with a complaint and supporting affidavit that failed
to establish probable cause. His first argument, that his
function was comparable to that of a complaining witness,
actually militated against his claim because such witnesses
were subject to suit at common law.14

13 Examining the nature of the function performed is not a recent in-
novation. In Ex parte Virginia, 100 U. S. 339, 348 (1880), we stated
“[w]hether the act done by [a judge] was judicial or not is to be determined
by its character, and not by the character of the agent.” See also Bradley
v. Fisher, 13 Wall., at 347 (examining “the character of the act” performed
by a judge).

14 We noted that:
“[C]omplaining witnesses were not absolutely immune at common law. In
1871, the generally accepted rule was that one who procured the issuance
of an arrest warrant by submitting a complaint could be held liable if
the complaint was made maliciously and without probable cause. Given
malice and the lack of probable cause, the complainant enjoyed no immu-
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His second argument rested on the similarity between his
conduct and the functions often performed by prosecutors.
As we explained:

“As an alternative ground for claiming absolute immu-
nity, petitioner draws an analogy between an officer re-
questing a warrant and a prosecutor who asks a grand
jury to indict a suspect. Like the prosecutor, petitioner
argues, the officer must exercise a discretionary judg-
ment based on the evidence before him, and like the
prosecutor, the officer may not exercise his best judg-
ment if the threat of retaliatory lawsuits hangs over
him. Thus, petitioner urges us to read § 1983 as giv-
ing the officer the same absolute immunity enjoyed by
the prosecutor. Cf. Imbler v. Pachtman, 424 U. S. 409
(1976).

. . . . .
“. . . We intend no disrespect to the officer applying

for a warrant by observing that his action, while a vital
part of the administration of criminal justice, is further
removed from the judicial phase of criminal proceedings
than the act of a prosecutor in seeking an indictment.
Furthermore, petitioner’s analogy, while it has some
force, does not take account of the fact that the prosecu-
tor’s act in seeking an indictment is but the first step
in the process of seeking a conviction. Exposing the
prosecutor to liability for the initial phase of his prosecu-
torial work could interfere with his exercise of inde-
pendent judgment at every phase of his work, since the
prosecutor might come to see later decisions in terms of
their effect on his potential liability. Thus, we shield
the prosecutor seeking an indictment because any lesser
immunity could impair the performance of a central
actor in the judicial process.” 475 U. S., at 341–343.

nity. The common law thus affords no support for petitioner.” Malley
v. Briggs, 475 U. S. 335, 340–341 (1986) (footnote omitted).
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These cases make it quite clear that petitioner’s activities in
connection with the preparation and filing of two of the three
charging documents—the information and the motion for an
arrest warrant—are protected by absolute immunity. In-
deed, except for her act in personally attesting to the truth
of the averments in the certification, it seems equally clear
that the preparation and filing of the third document in the
package was part of the advocate’s function as well. The
critical question, however, is whether she was acting as a
complaining witness rather than a lawyer when she executed
the certification “[u]nder penalty of perjury.” We now turn
to that question.

IV

The Fourth Amendment requires that arrest warrants be
based “upon probable cause, supported by Oath or affirma-
tion”—a requirement that may be satisfied by an indictment
returned by a grand jury, but not by the mere filing of crimi-
nal charges in an unsworn information signed by the prose-
cutor. Gerstein v. Pugh, 420 U. S. 103, 117 (1975); see also
Coolidge v. New Hampshire, 403 U. S. 443 (1971). Accord-
ingly, since most prosecutions in Washington are commenced
by information, Washington law requires, in compliance with
the constitutional command, that an arrest warrant be sup-
ported by either an affidavit “or sworn testimony establish-
ing the grounds for issuing the warrant.” 15 The “Certifica-
tion for Determination of Probable Cause” executed by
petitioner was designed to satisfy those requirements.

Although the law required that document to be sworn or
certified under penalty of perjury, neither federal nor state
law made it necessary for the prosecutor to make that certi-
fication. In doing so, petitioner performed an act that any

15 Washington Criminal Rule 2.2(a) (1995) provides:
“A warrant of arrest must be supported by an affidavit, . . . or sworn
testimony establishing the grounds for issuing the warrant. . . . The court
must determine there is probable cause . . . before issuing the warrant. ”
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competent witness might have performed. Even if she may
have been following a practice that was routinely employed
by her colleagues and predecessors in King County, Wash-
ington, that practice is surely not prevalent in other parts of
the country and is not even mandated by law in King County.
Neither petitioner nor amici argue that prosecutors rou-
tinely follow the King County practice.16 Indeed, tradition,
as well as the ethics of our profession, generally instruct
counsel to avoid the risks associated with participating as
both advocate and witness in the same proceeding.17

Nevertheless, petitioner argues that the execution of the
certificate was just one incident in a presentation that,
viewed as a whole, was the work of an advocate and was
integral to the initiation of the prosecution. That character-
ization is appropriate for her drafting of the certification, her
determination that the evidence was sufficiently strong to
justify a probable-cause finding, her decision to file charges,
and her presentation of the information and the motion to
the court. Each of those matters involved the exercise of
professional judgment; indeed, even the selection of the
particular facts to include in the certification to provide the
evidentiary support for the finding of probable cause re-
quired the exercise of the judgment of the advocate. But
that judgment could not affect the truth or falsity of the
factual statements themselves. Testifying about facts is the
function of the witness, not of the lawyer. No matter how

16 Amicus Curiae United States points out that federal prosecutors typi-
cally do not personally attest to the facts in an affidavit filed in support of
an application for an arrest warrant, but “[i]nstead a law enforcement
agent ordinarily attests to those facts.” Brief 7. Amici Curiae Thirty-
Nine Counties of the State of Washington state that local court rules in
only two counties in Washington require the prosecutor to file an addi-
tional document beyond an information. Brief 2.

17 See, e. g., Washington Rule of Professional Conduct 3.7 (1995) (“A law-
yer shall not act as advocate at a trial in which the lawyer . . . is likely to
be a necessary witness,” unless four narrow exceptions apply); ABA Model
Rules of Professional Conduct 3.7 (1992).
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brief or succinct it may be, the evidentiary component of an
application for an arrest warrant is a distinct and essential
predicate for a finding of probable cause. Even when the
person who makes the constitutionally required “Oath or af-
firmation” is a lawyer, the only function that she performs
in giving sworn testimony is that of a witness.

Finally, petitioner argues that denying her absolute immu-
nity will have a “chilling effect” on prosecutors in the admin-
istration of justice.18 We are not persuaded.

It may well be true that prosecutors in King County may
abandon the practice of routinely attesting to the facts
recited in a “Certification for Determination of Probable
Cause” and pattern their procedures after those employed in
other parts of the Nation. Petitioner presents no evidence
that the administration of justice is harmed where the King
County practice is not followed. In other respects, however,
her argument addresses concerns that are not affected by
our decision because we merely hold that § 1983 may provide
a remedy for respondent insofar as petitioner performed the
function of a complaining witness. We do not depart from
our prior cases that have recognized that the prosecutor is
fully protected by absolute immunity when performing the
traditional functions of an advocate. See Imbler, 424 U. S.,
at 431; Buckley, 509 U. S., at 273.

Accordingly, the judgment of the Court of Appeals for the
Ninth Circuit is

Affirmed.

Justice Scalia, with whom Justice Thomas joins,
concurring.

I agree that Ms. Kalina performed essentially the same
“function” in the criminal process as the police officers in
Malley v. Briggs, 475 U. S. 335 (1986), and so I join the opin-
ion of the Court. I write separately because it would be a

18 Brief for Petitioner 25.
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shame if our opinions did not reflect the awareness that our
“functional” approach to 42 U. S. C. § 1983 immunity ques-
tions has produced some curious inversions of the common
law as it existed in 1871, when § 1983 was enacted. A con-
scientious prosecutor reading our cases should now conclude
that there is absolute immunity for the decision to seek
an arrest warrant after filing an information, but only quali-
fied immunity for testimony as a witness in support of that
warrant. The common-law rule was, in a sense, exactly
opposite.

There was, of course, no such thing as absolute prosecuto-
rial immunity when § 1983 was enacted. (Indeed, as the
Court points out, ante, at 124, n. 11, there generally was no
such thing as the modern public prosecutor.) The common
law recognized a “judicial” immunity, which protected
judges, jurors and grand jurors, members of courts-martial,
private arbitrators, and various assessors and commission-
ers. That immunity was absolute, but it extended only to
individuals who were charged with resolving disputes be-
tween other parties or authoritatively adjudicating private
rights. When public officials made discretionary policy deci-
sions that did not involve actual adjudication, they were pro-
tected by “quasi-judicial” immunity, which could be defeated
by a showing of malice, and hence was more akin to what
we now call “qualified,” rather than absolute, immunity. I
continue to believe that “prosecutorial functions, had they
existed in their modern form in 1871, would have been con-
sidered quasi-judicial.” Burns v. Reed, 500 U. S. 478, 500
(1991) (Scalia, J., concurring in judgment in part and dis-
senting in part).

That conclusion accords with the common law’s treatment
of private prosecutors, who once commonly performed the
“function” now delegated to public officials like petitioner.
A private citizen who initiated or procured a criminal prose-
cution could (and can still) be sued for the tort of malicious
prosecution—but only if he acted maliciously and without
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probable cause, and the prosecution ultimately terminated in
the defendant’s favor. Thus, although these private prose-
cutors (sometimes called “complaining witnesses”), since
they were not public servants, were not entitled to quasi-
judicial immunity, there was a kind of qualified immunity
built into the elements of the tort.

The common law also recognized an absolute immunity for
statements made in the course of a judicial proceeding and
relevant to the matter being tried. That immunity pro-
tected both witnesses and attorneys, and could not be de-
feated even by an allegation that the statement was mali-
ciously false. See, e. g., F. Hilliard, Law of Torts 319 (1866).
It was, however, an immunity only against slander and libel
actions.

At common law, therefore, Kalina would have been pro-
tected by something resembling qualified immunity if she
were sued for malicious prosecution. The tortious act in
such a case would have been her decision to bring criminal
charges against Fletcher, and liability would attach only if
Fletcher could prove that the prosecution was malicious,
without probable cause, and ultimately unsuccessful. Kali-
na’s false statements as a witness in support of the warrant
application would not have been an independent actionable
tort (although they might have been evidence of malice or
initiation in the malicious prosecution suit), because of the
absolute privilege protecting such testimony from suits for
defamation.

The Court’s long road to what is, superficially at least, the
opposite result in today’s opinion, began with Imbler v.
Pachtman, 424 U. S. 409 (1976), which granted prosecutors
absolute immunity for the “function” of initiating a criminal
prosecution. Then, in Briscoe v. LaHue, 460 U. S. 325
(1983), the Court extended a similar absolute immunity to
the “function” of serving as a witness. And in Malley v.
Briggs, supra, it recognized the additional “functional cate-
gory” of “complaining witness.” Since this category was
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entitled to only qualified immunity, the Court overturned a
directed verdict in favor of a police officer who had caused
the plaintiff to be arrested by presenting a judge with a
complaint and an affidavit supporting probable cause. The
Court said:

“[C]omplaining witnesses were not absolutely immune
at common law. In 1871, the generally accepted rule
was that one who procured the issuance of an arrest
warrant by submitting a complaint could be held liable
if the complaint was made maliciously and without prob-
able cause. Given malice and the lack of probable cause,
the complainant enjoyed no immunity.” Id., at 340–341.

That statement is correct, but it implies a distinction be-
tween “witnesses” (absolutely immune) and “complaining
witnesses” (at best qualifiedly immune) which has little foun-
dation in the common law of 1871. That law did not recog-
nize two kinds of witness; it recognized two different torts.
“In this sense, then, Malley’s discussion of complaining wit-
nesses is a feint. The Court was not awaking to a different
type of witness . . . so much as recognizing a different cause
of action—the action for malicious prosecution.” Comment,
Police Witness Immunity Under § 1983, 56 U. Chi. L. Rev.
1433, 1454 (1989). By the time Malley was decided, how-
ever, the Court’s methodology forced it to express its conclu-
sion in terms of whether the particular “function” at issue
would have been entitled to immunity at common law. See,
e. g., Briscoe, supra, at 342 (“[O]ur cases clearly indicate that
immunity analysis rests on functional categories”). By in-
venting “a new functional category: the complaining witness,
who (in the Court’s specially-tailored history) was liable at
common law and so is liable under § 1983,” Comment, supra,
at 1454, Malley moved the Court’s immunity jurisprudence
much closer to the results the common law would have
achieved.
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But no analytical approach based upon “functional analy-
sis” can faithfully replicate the common law, as is demon-
strated in the Court’s opinion today. By describing the sub-
set of actors in the criminal process who are subject to suit
as “complaining witnesses,” the Court implies that testifying
is the critical event. But a “complaining witness” could be
sued for malicious prosecution whether or not he ever pro-
vided factual testimony, so long as he had a role in initiating
or procuring the prosecution; in that sense, the “witness” in
“complaining witness” is misleading. As applied to the po-
lice officers in Malley, that confusion was more or less harm-
less. Here, however, Imbler and Malley collide to produce
a rule that stands the common law on its head: Kalina is
absolutely immune from any suit challenging her decision to
prosecute or seek an arrest warrant, but can be sued if she
changes “functional categories” by providing personal testi-
mony to the Court.

Imbler’s principle of absolute prosecutorial immunity, and
the “functional categories” approach to immunity questions
imposed by cases like Briscoe, make faithful adherence to
the common law embodied in § 1983 very difficult. But both
Imbler and the “functional” approach are so deeply embed-
ded in our § 1983 jurisprudence that, for reasons of stare de-
cisis, I would not abandon them now. Given those conces-
sions, Malley’s distortion of the term “complaining witness”
may take us as close to the right answer as we are likely
to get. Because Kalina’s conduct clearly places her in that
functional category, I agree with the Court that she is not
entitled to absolute immunity under our precedents.
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GENERAL ELECTRIC CO. et al. v. JOINER et ux.

certiorari to the united states court of appeals for
the eleventh circuit

No. 96–188. Argued October 14, 1997—Decided December 15, 1997

After he was diagnosed with small-cell lung cancer, respondent Joiner and
his wife (hereinafter jointly respondent) sued in Georgia state court,
alleging, inter alia, that his disease was “promoted” by his workplace
exposure to chemical “PCB’s” and derivative “furans” and “dioxins” that
were manufactured by, or present in materials manufactured by, peti-
tioners. Petitioners removed the case to federal court and moved for
summary judgment. Joiner responded with the depositions of expert
witnesses, who testified that PCB’s, furans, and dioxins can promote
cancer, and opined that Joiner’s exposure to those chemicals was likely
responsible for his cancer. The District Court ruled that there was a
genuine issue of material fact as to whether Joiner had been exposed to
PCB’s, but granted summary judgment for petitioners because (1) there
was no genuine issue as to whether he had been exposed to furans and
dioxins, and (2) his experts’ testimony had failed to show that there was
a link between exposure to PCB’s and small-cell lung cancer and was
therefore inadmissible because it did not rise above “subjective belief or
unsupported speculation.” In reversing, the Eleventh Circuit applied
“a particularly stringent standard of review” to hold that the District
Court had erred in excluding the expert testimony.

Held:
1. Abuse of discretion—the standard ordinarily applicable to review

of evidentiary rulings—is the proper standard by which to review a
district court’s decision to admit or exclude expert scientific evidence.
Contrary to the Eleventh Circuit’s suggestion, Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U. S. 579, did not somehow alter this general
rule in the context of a district court’s decision to exclude scientific evi-
dence. Daubert did not address the appellate review standard for evi-
dentiary rulings at all, but did indicate that, while the Federal Rules of
Evidence allow district courts to admit a somewhat broader range of
scientific testimony than did pre-existing law, they leave in place the
trial judge’s “gatekeeper” role of screening such evidence to ensure that
it is not only relevant, but reliable. Id., at 589. A court of appeals
applying “abuse-of-discretion” review to such rulings may not categori-
cally distinguish between rulings allowing expert testimony and rulings
which disallow it. Compare Beech Aircraft Corp. v. Rainey, 488 U. S.
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153, 172, with United States v. Abel, 469 U. S. 45, 54. This Court rejects
Joiner’s argument that because the granting of summary judgment in
this case was “outcome determinative,” it should have been subjected to
a more searching standard of review. On a summary judgment motion,
disputed issues of fact are resolved against the moving party—here,
petitioners. But the question of admissibility of expert testimony is
not such an issue of fact, and is reviewable under the abuse-of-discretion
standard. In applying an overly “stringent” standard, the Eleventh
Circuit failed to give the trial court the deference that is the hallmark
of abuse-of-discretion review. Pp. 141–143.

2. A proper application of the correct standard of review indicates
that the District Court did not err in excluding the expert testimony at
issue. The animal studies cited by respondent’s experts were so dissim-
ilar to the facts presented here—i. e., the studies involved infant mice
that developed alveologenic adenomas after highly concentrated, mas-
sive doses of PCB’s were injected directly into their peritoneums or
stomachs, whereas Joiner was an adult human whose small-cell carcino-
mas allegedly resulted from exposure on a much smaller scale—that it
was not an abuse of discretion for the District Court to have rejected
the experts’ reliance on those studies. Nor did the court abuse its dis-
cretion in concluding that the four epidemiological studies on which
Joiner relied were not a sufficient basis for the experts’ opinions, since
the authors of two of those studies ultimately were unwilling to suggest
a link between increases in lung cancer and PCB exposure among the
workers they examined, the third study involved exposure to a particu-
lar type of mineral oil not necessarily relevant here, and the fourth in-
volved exposure to numerous potential carcinogens in addition to PCB’s.
Nothing in either Daubert or the Federal Rules of Evidence requires
a district court to admit opinion evidence that is connected to existing
data only by the ipse dixit of the expert. Pp. 143–147.

3. These conclusions, however, do not dispose of the entire case. The
Eleventh Circuit reversed the District Court’s conclusion that Joiner
had not been exposed to furans and dioxins. Because petitioners did
not challenge that determination in their certiorari petition, the ques-
tion whether exposure to furans and dioxins contributed to Joiner’s can-
cer is still open. P. 147.

78 F. 3d 524, reversed and remanded.

Rehnquist, C. J., delivered the opinion for a unanimous Court with
respect to Parts I and II, and the opinion of the Court with respect to
Part III, in which O’Connor, Scalia, Kennedy, Souter, Thomas, Gins-
burg, and Breyer, JJ., joined. Breyer, J., filed a concurring opinion,



522US1 Unit: $U11 [01-27-00 20:13:10] PAGES PGT: OPIN

138 GENERAL ELECTRIC CO. v. JOINER

Opinion of the Court

post, p. 147. Stevens, J., filed an opinion concurring in part and dissent-
ing in part, post, p. 150.

Steven R. Kuney argued the cause for petitioners. With
him on the briefs were John G. Kester, David H. Flint, Alex-
ander J. Simmons, Jr., Henry W. Ewalt, and Gerard H. Da-
vidson, Jr.

Deputy Solicitor General Wallace argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Acting Solicitor General Dellinger,
Assistant Attorney General Hunger, Edward C. DuMont,
and John P. Schnitker.

Michael H. Gottesman argued the cause for respondents.
With him on the brief were Kenneth J. Chesebro, David L.
Shapiro, and Michael J. Warshauer.*

Chief Justice Rehnquist delivered the opinion of the
Court.

We granted certiorari in this case to determine what
standard an appellate court should apply in reviewing a trial

*Briefs of amici curiae urging reversal were filed for the Chamber of
Commerce of the United States by Thomas S. Martin, Stephen A. Bokat,
and Robin S. Conrad; for the American Medical Association by Jack R.
Bierig, Carter G. Phillips, Kirk B. Johnson, and Michael L. Ile; for the
Chemical Manufacturers Association by Bert Black, David J. Schenck, and
Donald D. Evans; for Dow Chemical Company by John E. Muench
and Robert M. Dow, Jr.; for the Pharmaceutical Research and Manufactur-
ers of America by Bruce N. Kuhlik; for the Washington Legal Foundation
by Arvin Maskin, Gerald A. Stein, Daniel J. Popeo, and Paul D. Ka-
menar; and for Bruce Ames et al. by Martin S. Kaufman and Douglas
Foster.

Briefs of amici curiae urging affirmance were filed for the Trial Law-
yers for Public Justice by Steven E. Fineman and Arthur H. Bryant; for
the Association of Trial Lawyers of America by Jeffrey Robert White; for
Ardith Cavallo by William A. Beeton, Jr.; and for Peter Orris, M. D., et
al. by Gerson H. Smoger.

Briefs of amici curiae were filed for the New England Journal of Medi-
cine et al. by Margaret S. Woodruff and Arlin M. Adams; and for the
Product Liability Advisory Council, Inc., et al. by Mary A. Wells, Jan S.
Amundson, and Quentin Riegel.
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court’s decision to admit or exclude expert testimony under
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U. S. 579
(1993). We hold that abuse of discretion is the appropriate
standard. We apply this standard and conclude that the
District Court in this case did not abuse its discretion when
it excluded certain proffered expert testimony.

I

Respondent Robert Joiner began work as an electrician in
the Water & Light Department of Thomasville, Georgia
(City), in 1973. This job required him to work with and
around the City’s electrical transformers, which used a
mineral-oil-based dielectric fluid as a coolant. Joiner often
had to stick his hands and arms into the fluid to make repairs.
The fluid would sometimes splash onto him, occasionally get-
ting into his eyes and mouth. In 1983 the City discovered
that the fluid in some of the transformers was contaminated
with polychlorinated biphenyls (PCB’s). PCB’s are widely
considered to be hazardous to human health. Congress,
with limited exceptions, banned the production and sale of
PCB’s in 1978. See 90 Stat. 2020, 15 U. S. C. § 2605(e)(2)(A).

Joiner was diagnosed with small-cell lung cancer in 1991.
He 1 sued petitioners in Georgia state court the following
year. Petitioner Monsanto manufactured PCB’s from 1935
to 1977; petitioners General Electric and Westinghouse Elec-
tric manufactured transformers and dielectric fluid. In his
complaint Joiner linked his development of cancer to his ex-
posure to PCB’s and their derivatives, polychlorinated diben-
zofurans (furans) and polychlorinated dibenzodioxins (diox-
ins). Joiner had been a smoker for approximately eight
years, his parents had both been smokers, and there was a
history of lung cancer in his family. He was thus perhaps
already at a heightened risk of developing lung cancer even-
tually. The suit alleged that his exposure to PCB’s “pro-

1 Joiner’s wife was also a plaintiff in the suit and is a respondent here.
For convenience, we refer to respondent in the singular.
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moted” his cancer; had it not been for his exposure to these
substances, his cancer would not have developed for many
years, if at all.

Petitioners removed the case to federal court. Once
there, they moved for summary judgment. They contended
that (1) there was no evidence that Joiner suffered significant
exposure to PCB’s, furans, or dioxins, and (2) there was no
admissible scientific evidence that PCB’s promoted Joiner’s
cancer. Joiner responded that there were numerous dis-
puted factual issues that required resolution by a jury. He
relied largely on the testimony of expert witnesses. In
depositions, his experts had testified that PCB’s alone can
promote cancer and that furans and dioxins can also promote
cancer. They opined that since Joiner had been exposed to
PCB’s, furans, and dioxins, such exposure was likely respon-
sible for Joiner’s cancer.

The District Court ruled that there was a genuine issue of
material fact as to whether Joiner had been exposed to
PCB’s. But it nevertheless granted summary judgment for
petitioners because (1) there was no genuine issue as to
whether Joiner had been exposed to furans and dioxins, and
(2) the testimony of Joiner’s experts had failed to show that
there was a link between exposure to PCB’s and small-cell
lung cancer. The court believed that the testimony of re-
spondent’s experts to the contrary did not rise above “sub-
jective belief or unsupported speculation.” 864 F. Supp.
1310, 1326 (ND Ga. 1994). Their testimony was therefore
inadmissible.

The Court of Appeals for the Eleventh Circuit reversed.
78 F. 3d 524 (1996). It held that “[b]ecause the Federal
Rules of Evidence governing expert testimony display a
preference for admissibility, we apply a particularly strin-
gent standard of review to the trial judge’s exclusion of ex-
pert testimony.” Id., at 529. Applying that standard, the
Court of Appeals held that the District Court had erred in
excluding the testimony of Joiner’s expert witnesses. The
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District Court had made two fundamental errors. First, it
excluded the experts’ testimony because it “drew different
conclusions from the research than did each of the experts.”
The Court of Appeals opined that a district court should
limit its role to determining the “legal reliability of proffered
expert testimony, leaving the jury to decide the correctness
of competing expert opinions.” Id., at 533. Second, the
District Court had held that there was no genuine issue of
material fact as to whether Joiner had been exposed to fu-
rans and dioxins. This was also incorrect, said the Court
of Appeals, because testimony in the record supported the
proposition that there had been such exposure.

We granted petitioners’ petition for a writ of certiorari,
520 U. S. 1114 (1997), and we now reverse.

II

Petitioners challenge the standard applied by the Court of
Appeals in reviewing the District Court’s decision to exclude
respondent’s experts’ proffered testimony. They argue that
that court should have applied traditional “abuse of discre-
tion” review. Respondent agrees that abuse of discretion is
the correct standard of review. He contends, however, that
the Court of Appeals applied an abuse-of-discretion standard
in this case. As he reads it, the phrase “particularly strin-
gent” announced no new standard of review. It was simply
an acknowledgment that an appellate court can and will de-
vote more resources to analyzing district court decisions that
are dispositive of the entire litigation. All evidentiary deci-
sions are reviewed under an abuse-of-discretion standard.
He argues, however, that it is perfectly reasonable for appel-
late courts to give particular attention to those decisions that
are outcome determinative.

We have held that abuse of discretion is the proper stand-
ard of review of a district court’s evidentiary rulings. Old
Chief v. United States, 519 U. S. 172, 174, n. 1 (1997); United
States v. Abel, 469 U. S. 45, 54 (1984). Indeed, our cases on
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the subject go back as far as Spring Co. v. Edgar, 99 U. S.
645, 658 (1879), where we said that “[c]ases arise where it is
very much a matter of discretion with the court whether to
receive or exclude the evidence; but the appellate court will
not reverse in such a case, unless the ruling is manifestly
erroneous.” The Court of Appeals suggested that Daubert
somehow altered this general rule in the context of a district
court’s decision to exclude scientific evidence. But Daubert
did not address the standard of appellate review for evi-
dentiary rulings at all. It did hold that the “austere” Frye
standard of “general acceptance” had not been carried over
into the Federal Rules of Evidence. But the opinion also
said:

“That the Frye test was displaced by the Rules of Evi-
dence does not mean, however, that the Rules them-
selves place no limits on the admissibility of purportedly
scientific evidence. Nor is the trial judge disabled from
screening such evidence. To the contrary, under the
Rules the trial judge must ensure that any and all scien-
tific testimony or evidence admitted is not only relevant,
but reliable.” 509 U. S., at 589 (footnote omitted).

Thus, while the Federal Rules of Evidence allow district
courts to admit a somewhat broader range of scientific
testimony than would have been admissible under Frye,
they leave in place the “gatekeeper” role of the trial judge
in screening such evidence. A court of appeals applying
“abuse-of-discretion” review to such rulings may not cate-
gorically distinguish between rulings allowing expert testi-
mony and rulings disallowing it. Compare Beech Aircraft
Corp. v. Rainey, 488 U. S. 153, 172 (1988) (applying abuse-of-
discretion review to a lower court’s decision to exclude evi-
dence), with United States v. Abel, supra, at 54 (applying
abuse-of-discretion review to a lower court’s decision to
admit evidence). We likewise reject respondent’s argument
that because the granting of summary judgment in this case
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was “outcome determinative,” it should have been subjected
to a more searching standard of review. On a motion for
summary judgment, disputed issues of fact are resolved
against the moving party—here, petitioners. But the ques-
tion of admissibility of expert testimony is not such an issue
of fact, and is reviewable under the abuse-of-discretion
standard.

We hold that the Court of Appeals erred in its review of
the exclusion of Joiner’s experts’ testimony. In applying an
overly “stringent” review to that ruling, it failed to give the
trial court the deference that is the hallmark of abuse-of-
discretion review. See, e. g., Koon v. United States, 518 U. S.
81, 98–99 (1996).

III

We believe that a proper application of the correct stand-
ard of review here indicates that the District Court did not
abuse its discretion. Joiner’s theory of liability was that his
exposure to PCB’s and their derivatives “promoted” his de-
velopment of small-cell lung cancer. In support of that the-
ory he proffered the deposition testimony of expert wit-
nesses. Dr. Arnold Schecter testified that he believed it
“more likely than not that Mr. Joiner’s lung cancer was caus-
ally linked to cigarette smoking and PCB exposure.” App.
107. Dr. Daniel Teitelbaum testified that Joiner’s “lung can-
cer was caused by or contributed to in a significant degree
by the materials with which he worked.” Id., at 140.

Petitioners contended that the statements of Joiner’s ex-
perts regarding causation were nothing more than specula-
tion. Petitioners criticized the testimony of the experts in
that it was “not supported by epidemiological studies . . .
[and was] based exclusively on isolated studies of laboratory
animals.” 3 Record, Doc. No. 46 (Defendants’ Joint Memo-
randum in Support of Summary Judgment 3). Joiner re-
sponded by claiming that his experts had identified “relevant
animal studies which support their opinions.” 4 Record,
Doc. No. 53 (Plaintiffs’ Brief in Opposition to Defendants’
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Motion for Summary Judgment 47). He also directed the
court’s attention to four epidemiological studies 2 on which
his experts had relied.

The District Court agreed with petitioners that the animal
studies on which respondent’s experts relied did not support
his contention that exposure to PCB’s had contributed to his
cancer. The studies involved infant mice that had developed
cancer after being exposed to PCB’s. The infant mice in the
studies had had massive doses of PCB’s injected directly into
their peritoneums 3 or stomachs. Joiner was an adult human
being whose alleged exposure to PCB’s was far less than the
exposure in the animal studies. The PCB’s were injected
into the mice in a highly concentrated form. The fluid with
which Joiner had come into contact generally had a much
smaller PCB concentration of between 0-to-500 parts per
million. The cancer that these mice developed was alveolo-
genic adenomas; Joiner had developed small-cell carcinomas.
No study demonstrated that adult mice developed cancer
after being exposed to PCB’s. One of the experts admitted
that no study had demonstrated that PCB’s lead to cancer in
any other species.

Respondent failed to reply to this criticism. Rather than
explaining how and why the experts could have extrapolated
their opinions from these seemingly far-removed animal
studies, respondent chose “to proceed as if the only issue
[was] whether animal studies can ever be a proper foundation
for an expert’s opinion.” 864 F. Supp., at 1324. Of course,
whether animal studies can ever be a proper foundation
for an expert’s opinion was not the issue. The issue was
whether these experts’ opinions were sufficiently supported
by the animal studies on which they purported to rely. The
studies were so dissimilar to the facts presented in this liti-

2 Epidemiological studies examine the pattern of disease in human
populations.

3 The peritoneum is the lining of the abdominal cavity.
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gation that it was not an abuse of discretion for the District
Court to have rejected the experts’ reliance on them.

The District Court also concluded that the four epidemio-
logical studies on which respondent relied were not a suffi-
cient basis for the experts’ opinions. The first such study
involved workers at an Italian capacitor 4 plant who had been
exposed to PCB’s. Bertazzi, Riboldi, Pesatori, Radice, &
Zocchetti, Cancer Mortality of Capacitor Manufacturing
Workers, 11 American Journal of Industrial Medicine 165
(1987). The authors noted that lung cancer deaths among
ex-employees at the plant were higher than might have
been expected, but concluded that “there were apparently
no grounds for associating lung cancer deaths (although
increased above expectations) and exposure in the plant.”
Id., at 172. Given that Bertazzi et al. were unwilling to say
that PCB exposure had caused cancer among the workers
they examined, their study did not support the experts’ con-
clusion that Joiner’s exposure to PCB’s caused his cancer.

The second study followed employees who had worked
at Monsanto’s PCB production plant. J. Zack & D. Musch,
Mortality of PCB Workers at the Monsanto Plant in Sauget,
Illinois (Dec. 14, 1979) (unpublished report), 3 Record, Doc.
No. 11. The authors of this study found that the incidence
of lung cancer deaths among these workers was somewhat
higher than would ordinarily be expected. The increase,
however, was not statistically significant and the authors of
the study did not suggest a link between the increase in lung
cancer deaths and the exposure to PCB’s.

The third and fourth studies were likewise of no help.
The third involved workers at a Norwegian cable manu-
facturing company who had been exposed to mineral oil.
Ronneberg, Andersen, & Skyberg, Mortality and Incidence
of Cancer Among Oil Exposed Workers in a Norwegian
Cable Manufacturing Company, 45 British Journal of Indus-

4 A capacitor is an electrical component that stores an electric charge.
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trial Medicine 595 (1988). A statistically significant increase
in lung cancer deaths had been observed in these workers.
The study, however, (1) made no mention of PCB’s and (2)
was expressly limited to the type of mineral oil involved in
that study, and thus did not support these experts’ opinions.
The fourth and final study involved a PCB-exposed group in
Japan that had seen a statistically significant increase in lung
cancer deaths. Kuratsune, Nakamura, Ikeda, & Hirohata,
Analysis of Deaths Seen Among Patients with Yusho—A
Preliminary Report, 16 Chemosphere, Nos. 8/9, p. 2085
(1987). The subjects of this study, however, had been ex-
posed to numerous potential carcinogens, including toxic rice
oil that they had ingested.

Respondent points to Daubert’s language that the “focus,
of course, must be solely on principles and methodology, not
on the conclusions that they generate.” 509 U. S., at 595.
He claims that because the District Court’s disagreement
was with the conclusion that the experts drew from the stud-
ies, the District Court committed legal error and was prop-
erly reversed by the Court of Appeals. But conclusions and
methodology are not entirely distinct from one another.
Trained experts commonly extrapolate from existing data.
But nothing in either Daubert or the Federal Rules of Evi-
dence requires a district court to admit opinion evidence that
is connected to existing data only by the ipse dixit of the
expert. A court may conclude that there is simply too great
an analytical gap between the data and the opinion proffered.
See Turpin v. Merrell Dow Pharmaceuticals, Inc., 959 F. 2d
1349, 1360 (CA6), cert. denied, 506 U. S. 826 (1992). That is
what the District Court did here, and we hold that it did not
abuse its discretion in so doing.

We hold, therefore, that abuse of discretion is the proper
standard by which to review a district court’s decision to
admit or exclude scientific evidence. We further hold that,
because it was within the District Court’s discretion to con-
clude that the studies upon which the experts relied were not
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sufficient, whether individually or in combination, to support
their conclusions that Joiner’s exposure to PCB’s contributed
to his cancer, the District Court did not abuse its discretion
in excluding their testimony. These conclusions, however,
do not dispose of this entire case.

Respondent’s original contention was that his exposure to
PCB’s, furans, and dioxins contributed to his cancer. The
District Court ruled that there was a genuine issue of mate-
rial fact as to whether Joiner had been exposed to PCB’s,
but concluded that there was no genuine issue as to whether
he had been exposed to furans and dioxins. The District
Court accordingly never explicitly considered if there was
admissible evidence on the question whether Joiner’s alleged
exposure to furans and dioxins contributed to his cancer.
The Court of Appeals reversed the District Court’s conclu-
sion that there had been no exposure to furans and dioxins.
Petitioners did not challenge this determination in their peti-
tion to this Court. Whether Joiner was exposed to furans
and dioxins, and whether if there was such exposure, the
opinions of Joiner’s experts would then be admissible, remain
open questions. We accordingly reverse the judgment of
the Court of Appeals and remand this case for proceedings
consistent with this opinion.

It is so ordered.

Justice Breyer, concurring.

The Court’s opinion, which I join, emphasizes Daubert’s
statement that a trial judge, acting as “gatekeeper,” must
“ ‘ensure that any and all scientific testimony or evidence ad-
mitted is not only relevant, but reliable.’ ” Ante, at 142
(quoting Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U. S. 579, 589 (1993)). This requirement will sometimes ask
judges to make subtle and sophisticated determinations
about scientific methodology and its relation to the conclu-
sions an expert witness seeks to offer—particularly when a
case arises in an area where the science itself is tentative or
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uncertain, or where testimony about general risk levels in
human beings or animals is offered to prove individual causa-
tion. Yet, as amici have pointed out, judges are not scien-
tists and do not have the scientific training that can facili-
tate the making of such decisions. See, e. g., Brief for Trial
Lawyers for Public Justice as Amicus Curiae 15; Brief for
New England Journal of Medicine et al. as Amici Curiae 2
(“Judges . . . are generally not trained scientists”).

Of course, neither the difficulty of the task nor any com-
parative lack of expertise can excuse the judge from exercis-
ing the “gatekeeper” duties that the Federal Rules of Evi-
dence impose—determining, for example, whether particular
expert testimony is reliable and “will assist the trier of fact,”
Fed. Rule Evid. 702, or whether the “probative value” of
testimony is substantially outweighed by risks of prejudice,
confusion or waste of time, Fed. Rule Evid. 403. To the con-
trary, when law and science intersect, those duties often
must be exercised with special care.

Today’s toxic tort case provides an example. The plaintiff
in today’s case says that a chemical substance caused, or pro-
moted, his lung cancer. His concern, and that of others,
about the causes of cancer is understandable, for cancer kills
over one in five Americans. See U. S. Dept. of Health and
Human Services, National Center for Health Statistics,
Health, United States 1996–97 and Injury Chartbook 117
(1997) (23.3% of all deaths in 1995). Moreover, scientific evi-
dence implicates some chemicals as potential causes of some
cancers. See, e. g., U. S. Dept. of Health and Human Serv-
ices, Public Health Service, National Toxicology Program, 1
Seventh Annual Report on Carcinogens, pp. v–vi (1994).
Yet modern life, including good health as well as economic
well-being, depends upon the use of artificial or manufac-
tured substances, such as chemicals. And it may, therefore,
prove particularly important to see that judges fulfill their
Daubert gatekeeping function, so that they help assure that
the powerful engine of tort liability, which can generate
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strong financial incentives to reduce, or to eliminate, pro-
duction, points toward the right substances and does not de-
stroy the wrong ones. It is, thus, essential in this science-
related area that the courts administer the Federal Rules
of Evidence in order to achieve the “end[s]” that the Rules
themselves set forth, not only so that proceedings may be
“justly determined,” but also so “that the truth may be as-
certained.” Fed. Rule Evid. 102.

I therefore want specially to note that, as cases presenting
significant science-related issues have increased in number,
see Judicial Conference of the United States, Report of the
Federal Courts Study Committee 97 (Apr. 2, 1990) (“Eco-
nomic, statistical, technological, and natural and social scien-
tific data are becoming increasingly important in both rou-
tine and complex litigation”), judges have increasingly found
in the Rules of Evidence and Civil Procedure ways to help
them overcome the inherent difficulty of making determina-
tions about complicated scientific, or otherwise technical,
evidence. Among these techniques are an increased use of
Rule 16’s pretrial conference authority to narrow the scien-
tific issues in dispute, pretrial hearings where potential ex-
perts are subject to examination by the court, and the ap-
pointment of special masters and specially trained law clerks.
See J. Cecil & T. Willging, Court-Appointed Experts: Defin-
ing the Role of Experts Appointed Under Federal Rule of
Evidence 706, pp. 83–88 (1993); J. Weinstein, Individual Jus-
tice in Mass Tort Litigation 107–110 (1995); cf. Kaysen, In
Memoriam: Charles E. Wyzanski, Jr., 100 Harv. L. Rev. 713,
713–715 (1987) (discussing a judge’s use of an economist as a
law clerk in United States v. United Shoe Machinery Corp.,
110 F. Supp. 295 (Mass. 1953), aff ’d, 347 U. S. 521 (1954)).

In the present case, the New England Journal of Medicine
has filed an amici brief “in support of neither petitioners nor
respondents” in which the Journal writes:

“[A] judge could better fulfill this gatekeeper function if
he or she had help from scientists. Judges should be
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strongly encouraged to make greater use of their inher-
ent authority . . . to appoint experts . . . . Reputable
experts could be recommended to courts by established
scientific organizations, such as the National Academy
of Sciences or the American Association for the Ad-
vancement of Science.” Brief, supra, at 18–19.

Cf. Fed. Rule Evid. 706 (court may “on its own motion or on
the motion of any party” appoint an expert to serve on behalf
of the court, and this expert may be selected as “agreed upon
by the parties” or chosen by the court); see also Weinstein,
supra, at 116 (a court should sometimes “go beyond the ex-
perts proffered by the parties” and “utilize its powers to ap-
point independent experts under Rule 706 of the Federal
Rules of Evidence”). Given this kind of offer of cooperative
effort, from the scientific to the legal community, and given
the various Rules-authorized methods for facilitating the
courts’ task, it seems to me that Daubert’s gatekeeping re-
quirement will not prove inordinately difficult to implement,
and that it will help secure the basic objectives of the Fed-
eral Rules of Evidence, which are, to repeat, the ascertain-
ment of truth and the just determination of proceedings.
Fed. Rule Evid. 102.

Justice Stevens, concurring in part and dissenting in
part.

The question that we granted certiorari to decide is
whether the Court of Appeals applied the correct standard
of review. That question is fully answered in Parts I and II
of the Court’s opinion. Part III answers the quite different
question whether the District Court properly held that the
testimony of plaintiff ’s expert witnesses was inadmissible.
Because I am not sure that the parties have adequately
briefed that question, or that the Court has adequately ex-
plained why the Court of Appeals’ disposition was erroneous,
I do not join Part III. Moreover, because a proper answer
to that question requires a study of the record that can be
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performed more efficiently by the Court of Appeals than by
the nine Members of this Court, I would remand the case to
that court for application of the proper standard of review.

One aspect of the record will illustrate my concern. As
the Court of Appeals pointed out, Joiner’s experts relied on
“the studies of at least thirteen different researchers, and
referred to several reports of the World Health Organization
that address the question of whether PCBs cause cancer.”
78 F. 3d 524, 533 (CA11 1996). Only one of those studies is
in the record, and only six of them were discussed in the
District Court opinion. Whether a fair appraisal of either
the methodology or the conclusions of Joiner’s experts can
be made on the basis of such an incomplete record is a ques-
tion that I do not feel prepared to answer.

It does seem clear, however, that the Court has not ade-
quately explained why its holding is consistent with Federal
Rule of Evidence 702,1 as interpreted in Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U. S. 579 (1993).2 In gen-
eral, scientific testimony that is both relevant and reliable
must be admitted and testimony that is irrelevant or unrelia-
ble must be excluded. Id., at 597. In this case, the District
Court relied on both grounds for exclusion.

The relevance ruling was straightforward. The District
Court correctly reasoned that an expert opinion that expo-

1 Rule 702 states: “If scientific, technical, or other specialized knowledge
will assist the trier of fact to understand the evidence or to determine a
fact in issue, a witness qualified as an expert by knowledge, skill, experi-
ence, training, or education, may testify thereto in the form of an opinion
or otherwise.”

2 The specific question on which the Court granted certiorari in Daubert
was whether the rule of Frye v. United States, 54 App. D. C. 46, 293 F.
1013 (1923), remained valid after the enactment of the Federal Rules of
Evidence, but the Court went beyond that issue and set forth alternative
requirements for admissibility in place of the Frye test. Even though the
Daubert test was announced in dicta, see 509 U. S., at 598–601 (Rehn-
quist, C. J., concurring in part and dissenting in part), we should not
simply ignore its analysis in reviewing the District Court’s rulings.
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sure to PCB’s, “furans” and “dioxins” together may cause
lung cancer would be irrelevant unless the plaintiff had been
exposed to those substances. Having already found that
there was no evidence of exposure to furans and dioxins, 864
F. Supp. 1310, 1318–1319 (ND Ga. 1994), it necessarily fol-
lowed that this expert opinion testimony was inadmissible.
Correctly applying Daubert, the District Court explained
that the experts’ testimony “manifestly does not fit the facts
of this case, and is therefore inadmissible.” 864 F. Supp., at
1322. Of course, if the evidence raised a genuine issue of
fact on the question of Joiner’s exposure to furans and diox-
ins—as the Court of Appeals held that it did—then this basis
for the ruling on admissibility was erroneous, but not be-
cause the District Judge either abused her discretion or mis-
applied the law.3

The reliability ruling was more complex and arguably is
not faithful to the statement in Daubert that “[t]he focus, of
course, must be solely on principles and methodology, not
on the conclusions that they generate.” 509 U. S., at 595.
Joiner’s experts used a “weight of the evidence” methodol-
ogy to assess whether Joiner’s exposure to transformer fluids
promoted his lung cancer.4 They did not suggest that any

3 Petitioners do not challenge the Court of Appeals’ straightforward
review of the District Court’s summary judgment ruling on exposure to
furans and dioxins. As today’s opinion indicates, ante, at 147, it remains
an open question on remand whether the District Court should admit ex-
pert testimony that PCB’s, furans, and dioxins together promoted Join-
er’s cancer.

4 Dr. Daniel Teitelbaum elaborated on that approach in his deposition
testimony: “[A]s a toxicologist when I look at a study, I am going to require
that that study meet the general criteria for methodology and statistical
analysis, but that when all of that data is collected and you ask me as a
patient, ‘Doctor, have I got a risk of getting cancer from this?’ That those
studies don’t answer the question, that I have to put them all together in
my mind and look at them in relation to everything I know about the
substance and everything I know about the exposure and come to a conclu-
sion. I think when I say, ‘To a reasonable medical probability as a medical
toxicologist, this substance was a contributing cause,’ . . . to his cancer,
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one study provided adequate support for their conclusions,
but instead relied on all the studies taken together (along
with their interviews of Joiner and their review of his medi-
cal records). The District Court, however, examined the
studies one by one and concluded that none was sufficient to
show a link between PCB’s and lung cancer. 864 F. Supp.,
at 1324–1326. The focus of the opinion was on the separate
studies and the conclusions of the experts, not on the ex-
perts’ methodology. Id., at 1322 (“Defendants . . . persuade
the court that Plaintiffs’ expert testimony would not be
admissible . . . by attacking the conclusions that Plaintiffs’
experts draw from the studies they cite”).

Unlike the District Court, the Court of Appeals expressly
decided that a “weight of the evidence” methodology was
scientifically acceptable.5 To this extent, the Court of Ap-
peals’ opinion is persuasive. It is not intrinsically “unscien-
tific” for experienced professionals to arrive at a conclusion
by weighing all available scientific evidence—this is not the
sort of “junk science” with which Daubert was concerned.6

After all, as Joiner points out, the Environmental Protection
Agency (EPA) uses the same methodology to assess risks,
albeit using a somewhat different threshold than that re-
quired in a trial. Brief for Respondents 40–41 (quoting

that that is a valid conclusion based on the totality of the evidence pre-
sented to me. And I think that that is an appropriate thing for a toxicolo-
gist to do, and it has been the basis of diagnosis for several hundred years,
anyway.” Supp. App. to Brief for Respondents 19.

5 The court explained: “Opinions of any kind are derived from individual
pieces of evidence, each of which by itself might not be conclusive, but
when viewed in their entirety are the building blocks of a perfectly reason-
able conclusion, one reliable enough to be submitted to a jury along with
the tests and criticisms cross-examination and contrary evidence would
supply.” 78 F. 3d 524, 532 (CA11 1996).

6 An example of “junk science” that should be excluded under Daubert
as too unreliable would be the testimony of a phrenologist who would
purport to prove a defendant’s future dangerousness based on the contours
of the defendant’s skull.
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EPA, Guidelines for Carcinogen Risk Assessment, 51 Fed.
Reg. 33992, 33996 (1986)). Petitioners’ own experts used the
same scientific approach as well.7 And using this methodol-
ogy, it would seem that an expert could reasonably have con-
cluded that the study of workers at an Italian capacitor plant,
coupled with data from Monsanto’s study and other studies,
raises an inference that PCB’s promote lung cancer.8

The Court of Appeals’ discussion of admissibility is faithful
to the dictum in Daubert that the reliability inquiry must
focus on methodology, not conclusions. Thus, even though I
fully agree with both the District Court’s and this Court’s
explanation of why each of the studies on which the experts
relied was by itself unpersuasive, a critical question remains
unanswered: When qualified experts have reached relevant
conclusions on the basis of an acceptable methodology, why
are their opinions inadmissible?

Daubert quite clearly forbids trial judges to assess the
validity or strength of an expert’s scientific conclusions,
which is a matter for the jury.9 Because I am persuaded

7 See, e. g., Deposition of Dr. William Charles Bailey, Supp. App. to Brief
for Respondents 56 (“I’ve just reviewed a lot of literature and come to
some conclusions . . .”).

8 The Italian capacitor plant study found that workers exposed to PCB’s
had a higher-than-expected rate of lung cancer death, though “ ‘the num-
bers were small [and] the value of the risk estimate was not statistically
significant.’ ” 864 F. Supp. 1310, 1324 (ND Ga. 1994). The Monsanto
study also found a correlation between PCB exposure and lung cancer
death, but the results were not statistically significant. Id., at 1325.
Moreover, it should be noted that under Georgia law, which applies in this
diversity suit, Joiner need only show that his exposure to PCB’s “ ‘pro-
moted’ ” his lung cancer, not that it was the sole cause of his cancer. Brief
for Respondents 7, n. 16 (quoting Brief for Appellants in No. 94–9131
(CA11), pp. 7–10).

9 The Court stated in Daubert: “Vigorous cross-examination, presenta-
tion of contrary evidence, and careful instruction on the burden of proof
are the traditional and appropriate means of attacking shaky but admissi-
ble evidence. . . . Additionally, in the event the trial court concludes that
the scintilla of evidence presented supporting a position is insufficient to
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that the difference between methodology and conclusions is
just as categorical as the distinction between means and
ends, I do not think the statement that “conclusions and
methodology are not entirely distinct from one another,”
ante, at 146, either is accurate or helps us answer the difficult
admissibility question presented by this record.

In any event, it bears emphasis that the Court has not held
that it would have been an abuse of discretion to admit the
expert testimony. The very point of today’s holding is that
the abuse-of-discretion standard of review applies whether
the district judge has excluded or admitted evidence. Ante,
at 142. And nothing in either Daubert or the Federal Rules
of Evidence requires a district judge to reject an expert’s
conclusions and keep them from the jury when they fit
the facts of the case and are based on reliable scientific
methodology.

Accordingly, while I join Parts I and II of the Court’s opin-
ion, I do not concur in the judgment or in Part III of its
opinion.

allow a reasonable juror to conclude that the position more likely than
not is true, the court remains free to direct a judgment, Fed. Rule Civ.
Proc. 50(a), and likewise to grant summary judgment, Fed. Rule Civ. Proc.
56. . . . These conventional devices, rather than wholesale exclusion under
an uncompromising ‘general acceptance’ test, are the appropriate safe-
guards where the basis of scientific testimony meets the standards of Rule
702.” 509 U. S., at 596.
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CITY OF CHICAGO et al. v. INTERNATIONAL
COLLEGE OF SURGEONS et al.

certiorari to the united states court of appeals for
the seventh circuit

No. 96–910. Argued October 14, 1997—Decided December 15, 1997

Following the preliminary determination of Chicago’s Historical and Ar-
chitectural Landmarks Commission (Commission) that two of respond-
ent ICS’ buildings qualified for protection under the city’s Landmarks
Ordinance, the city enacted a Designation Ordinance creating a land-
mark district that included the buildings. ICS then applied to the Com-
mission for permits to allow demolition of all but the facades of the
buildings. The Commission denied ICS’ permit applications. ICS then
filed actions in state court under the Illinois Administrative Review
Law for judicial review of the Commission’s decisions, alleging, among
other things, that the two ordinances and the manner in which the Com-
mission conducted its proceedings violated the Federal and State Con-
stitutions, and seeking on-the-record review of the Commission’s deci-
sions. Petitioners (collectively the City) removed the suits to Federal
District Court on the basis of federal question jurisdiction. The Dis-
trict Court consolidated the cases, exercised supplemental jurisdiction
over the state law claims, and granted summary judgment for the City,
ruling that the ordinances and the Commission’s proceedings were con-
sistent with the Federal and State Constitutions and that the Commis-
sion’s findings were supported by the evidence and were not arbitrary
and capricious. The Seventh Circuit reversed and remanded to state
court, ruling that a federal district court lacks jurisdiction of a case
containing state law claims for on-the-record review of local adminis-
trative action.

Held: A case containing claims that local administrative action violates
federal law, but also containing state law claims for on-the-record review
of the administrative findings, can be removed to federal district court.
Pp. 163–174.

(a) The District Court properly exercised federal question jurisdic-
tion over ICS’ federal claims, and properly recognized that it could thus
also exercise supplemental jurisdiction over ICS’ state law claims. De-
fendants generally may remove “any civil action brought in a State
court of which the [federal] district courts . . . have original jurisdic-
tion.” 28 U. S. C. § 1441(a). The district courts’ original jurisdiction
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encompasses cases “arising under the Constitution, laws, or treaties of
the United States,” § 1331, and an action satisfies this requirement when
the plaintiff ’s well-pleaded complaint raises issues of federal law, Metro-
politan Life Ins. Co. v. Taylor, 481 U. S. 58, 63. ICS’ state court com-
plaints raised a number of such issues in the form of various federal
constitutional challenges to the Landmarks and Designation Ordinances,
and to the manner in which the Commission conducted its proceedings.
Once the case was removed, ICS’ state law claims were properly before
the District Court under the supplemental jurisdiction statute. That
statute provides, “in any civil action of which the district courts have
original jurisdiction, the[y] shall have supplemental jurisdiction over all
other claims that . . . form part of the same case or controversy.”
§ 1367(a). Here, ICS’ state law claims are legal “claims” in the sense
that that term is generally used to denote a judicially cognizable cause
of action, and they and the federal claims derive from a common nu-
cleus of operative fact, see Mine Workers v. Gibbs, 383 U. S. 715, 725.
Pp. 163–166.

(b) ICS’ argument that the District Court lacked jurisdiction because
its complaints contained state law claims requiring deferential, on-the-
record review of the Commission’s decisions stems from the erroneous
premise that those claims must be “civil actions” within the federal
courts’ “original jurisdiction” under § 1441(a) for removal purposes.
Because this is a federal question case, the District Court’s original
jurisdiction derives not from ICS’ state law claims, but from its federal
claims, which satisfy § 1441(a)’s requirements. Having thus established
federal jurisdiction, the relevant inquiry respecting the accompanying
state claims is whether they fall within a district court’s supplemental
jurisdiction, and that inquiry turns on whether they satisfy § 1367(a)’s
requirements. ICS’ proposed approach would effectively read the sup-
plemental jurisdiction statute out of the books: The whole point of sup-
plemental jurisdiction is to allow the district courts to exercise pendent
jurisdiction over claims as to which original jurisdiction is lacking.
Pp. 166–168.

(c) This Court also disagrees with ICS’ reasoning to the extent ICS
means to suggest that a claim involving deferential review of a local
administrative decision can never be “so related to claims . . . within . . .
original jurisdiction that [it] form[s] part of the same case or contro-
versy” for purposes of supplemental jurisdiction under § 1367(a). While
Congress could establish an exception to supplemental jurisdiction for
such claims, the statute, as written, bears no such construction, as it
confers jurisdiction without reference to the nature of review. Nor do
Chicago, R. I. & P. R. Co. v. Stude, 346 U. S. 574, 581, and Horton v.
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Liberty Mut. Ins. Co., 367 U. S. 348, 354–355, require that an equivalent
exception be read into the statute. To the extent that these cases
might be read to establish limits on the scope of federal jurisdiction,
they address only whether a cause of action for judicial review of a state
administrative decision is within the district courts’ original jurisdiction
under the diversity statute, § 1332, not whether it is a claim within the
district courts’ pendent jurisdiction in federal question cases. Even as-
suming, arguendo, that the decisions are relevant to the latter question,
both indicate that federal jurisdiction generally encompasses judicial re-
view of state administrative decisions. See Stude, supra, at 578–579;
Horton, supra, at 352. Pp. 168–172.

(d) That § 1367(a) authorizes district courts to exercise supplemental
jurisdiction over state law claims for on-the-record review of adminis-
trative decisions does not mean that the jurisdiction must be exercised
in all cases. The district courts can decline to exercise pendent juris-
diction over such claims in the interests of judicial economy, conven-
ience, fairness, and comity. See Carnegie-Mellon Univ. v. Cohill, 484
U. S. 343, 357; Gibbs, supra, at 726–727. The supplemental jurisdiction
statute enumerates situations in which district courts can refuse to ex-
ercise supplemental jurisdiction, § 1367(c), taking into account such fac-
tors as the circumstances of the particular case, the nature of the state
law claims, the character of the governing state law, and the relationship
between the state and federal claims. District courts also may be obli-
gated not to decide state law claims (or to stay their adjudication) where
one of the abstention doctrines applies. See, e. g., Quackenbush v. All-
state Ins. Co., 517 U. S. 706, 716. Pp. 172–174.

(e) ICS’ contentions that abstention principles required the District
Court to decline to exercise supplemental jurisdiction, and that the
court should have done so under § 1367(c), are left for the Seventh Cir-
cuit to address in the first instance. P. 174.

91 F. 3d 981, reversed and remanded.

O’Connor, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Scalia, Kennedy, Souter, Thomas, and Breyer, JJ., joined.
Ginsburg, J., filed a dissenting opinion, in which Stevens, J., joined,
post, p. 175.

Benna Ruth Solomon argued the cause for petitioners.
With her on the briefs were Lawrence Rosenthal and Anne
Berleman Kearney.
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Richard J. Brennan argued the cause for respondents.
With him on the brief were Kimball R. Anderson and
Thomas C. Cronin.*

Justice O’Connor delivered the opinion of the Court.

The city of Chicago, like municipalities throughout the
country, has an ordinance that provides for the designation
and protection of historical landmarks. Chicago Municipal
Code, Art. XVII, §§ 2–120–580 through 2–120–920 (1990).
The city’s Landmarks Ordinance is administered by the Com-
mission on Chicago Historical and Architectural Landmarks
(Chicago Landmarks Commission or Commission). Pursu-
ant to the Illinois Administrative Review Law, Ill. Comp.
Stat., ch. 735, §§ 5/3–103, 5/3–104 (Supp. 1997), judicial review
of final decisions of a municipal landmarks commission lies in
state circuit court. In this case, we are asked to consider
whether a lawsuit filed in the Circuit Court of Cook County
seeking judicial review of decisions of the Chicago Land-
marks Commission may be removed to federal district court,
where the case contains both federal constitutional and state
administrative challenges to the Commission’s decisions.

I

Respondents International College of Surgeons and the
United States Section of the International College of Sur-
geons ( jointly ICS) own two properties on North Lake Shore
Drive in the city of Chicago. In July 1988, the Chicago
Landmarks Commission made a preliminary determination
that seven buildings on Lake Shore Drive, including two

*Briefs of amici curiae urging reversal were filed for the State of In-
diana by Jeffrey A. Modisett, Attorney General, and Geoffrey Slaughter
and Anthony Scott Chinn, Deputy Attorneys General; for Defenders of
Property Rights by Nancie G. Marzulla; and for the National Trust for
Historic Preservation et al. by Paul M. Smith, Elizabeth S. Merritt,
Laura S. Nelson, and Edith M. Shine.
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mansions on ICS’ properties, qualified for designation as a
landmark district under the city’s Landmarks Ordinance. In
June 1989, the city council enacted an ordinance (the Desig-
nation Ordinance) designating the landmark district.

In February 1989, after the Commission’s preliminary
determination, ICS executed a contract for the sale and
redevelopment of its properties. The contract called for the
developer, whose interest has since been acquired by re-
spondent Robin Construction Company, to demolish all but
the facades of the two mansions and to construct a high-rise
condominium tower. In October 1990, ICS applied to the
Landmarks Commission for the necessary permits to allow
demolition of a designated landmark. The Commission de-
nied the permit applications, finding that the proposed demo-
lition would “adversely affect and destroy significant histori-
cal and architectural features of the [landmark] district.”
App. 49. ICS then reapplied for the permits under a provi-
sion of the Landmarks Ordinance allowing for exceptions in
cases of economic hardship. The Commission again denied
the applications, finding that ICS did not qualify for the
hardship exception.

Following each of the Commission’s decisions, ICS filed ac-
tions for judicial review in the Circuit Court of Cook County
pursuant to the Illinois Administrative Review Law. Both
of ICS’ complaints raised a number of federal constitutional
claims, including that the Landmarks and Designation Ordi-
nances, both on their face and as applied, violate the Due
Process and Equal Protection Clauses and effect a taking
of property without just compensation under the Fifth and
Fourteenth Amendments, and that the manner in which the
Commission conducted its administrative proceedings vio-
lated ICS’ rights to due process and equal protection. The
complaints also sought relief under the Illinois Constitution
as well as administrative review of the Commission’s deci-
sions denying the permits.
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The defendants (collectively City), who are petitioners in
this Court, removed both lawsuits to the District Court for
the Northern District of Illinois on the basis of federal ques-
tion jurisdiction. The District Court consolidated the cases.
After dismissing some of the constitutional claims and exer-
cising supplemental jurisdiction over the state law claims,
the court granted summary judgment in favor of the City,
ruling that the Landmarks and Designation Ordinances and
the Commission’s proceedings were consistent with the Fed-
eral and State Constitutions, and that the Commission’s
findings were supported by the evidence in the record and
were not arbitrary and capricious.1

The Court of Appeals for the Seventh Circuit reversed and
remanded the case to state court, concluding that the Dis-
trict Court was without jurisdiction. 91 F. 3d 981 (1996).
The Seventh Circuit began its analysis by construing this
Court’s decisions in Chicago, R. I. & P. R. Co. v. Stude, 346
U. S. 574 (1954), and Horton v. Liberty Mut. Ins. Co., 367
U. S. 348 (1961), which it read to suggest that “the character
of the state judicial action” is significant when assessing
whether proceedings to review state and local administrative
decisions can be removed to federal court. 91 F. 3d, at 988.
The court reasoned that, while Stude and Horton establish
that proceedings to conduct de novo review of state agency
action are subject to removal, the propriety of removing pro-
ceedings involving deferential review is still an open ques-
tion. Relying on decisions from other Courts of Appeals
that interpret the scope of a district court’s diversity juris-
diction, the court determined that deferential review of state
agency action was an appellate function that was “inconsist-

1 The District Court also dismissed a third action filed by ICS, which is
not in issue here. That action sought review of ICS’ unsuccessful efforts
to obtain approval for its proposed development under the Lake Michigan
and Chicago Lakefront Protection Ordinance, Chicago Municipal Code,
ch. 194B (1973), which, in addition to the Designation Ordinance, restricts
modification of ICS’ properties.
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ent with the character of a court of original jurisdiction.”
91 F. 3d, at 990 (citing Fairfax County Redevelopment &
Housing Authority v. W. M. Schlosser Co., 64 F. 3d 155 (CA4
1995), and Armistead v. C & M Transport, Inc., 49 F. 3d 43
(CA1 1995)). Accordingly, the court concluded, a proceeding
to review state administrative action under a deferential
standard is not a “civil action” within a district court’s “origi-
nal jurisdiction” under the removal statute, 28 U. S. C.
§ 1441(a), and so cannot be removed. 91 F. 3d, at 990.

The court then applied those principles to this case. The
court began by observing that, under the Illinois Administra-
tive Review Law, judicial review of local administrative deci-
sions is deferential and not de novo, because the reviewing
court must accept the agency’s findings of fact as presump-
tively correct and cannot hear new evidence. Id., at 991–992
(discussing Ill. Comp. Stat., ch. 735, § 5/3–110 (Supp. 1997)).2

Of the various claims raised in ICS’ complaints, the court
explained, the as-applied constitutional challenges and the
claims requesting administrative review of the Commission’s
decisions are bound by the administrative record, but the
facial constitutional challenges are independent of the record
and so would be removable to federal court if brought alone.
The court then addressed whether, “when the state action
involves both claims that, if brought alone, would be remov-
able to federal court [and] issues that clearly are grounded
in the administrative record, removal of the entire state ac-
tion to the district court is possible.” 91 F. 3d, at 993. The
court ruled that, because some of the claims involve deferen-

2 Section 5/3–110 provides: “Every action to review any final administra-
tive decision shall be heard and determined by the court with all conven-
ient speed. The hearing and determination shall extend to all questions
of law and fact presented by the entire record before the court. No new
or additional evidence in support of or in opposition to any finding, order,
determination or decision of the administrative agency shall be heard by
the court. The findings and conclusions of the administrative agency on
questions of fact shall be held to be prima facie true and correct.”
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tial review, “the case removed to the district court cannot be
termed a ‘civil action . . . of which the district courts . . .
have original jurisdiction’ within the meaning of” the re-
moval statute. Id., at 994 (quoting 28 U. S. C. § 1441(a)).

We granted certiorari to address whether a case contain-
ing claims that local administrative action violates federal
law, but also containing state law claims for on-the-record
review of the administrative findings, is within the jurisdic-
tion of federal district courts. 520 U. S. 1164 (1997). Be-
cause neither the jurisdictional statutes nor our prior deci-
sions suggest that federal jurisdiction is lacking in these
circumstances, we now reverse.

II
A

We have reviewed on several occasions the circumstances
in which cases filed initially in state court may be removed
to federal court. See, e. g., Caterpillar Inc. v. Williams, 482
U. S. 386, 391–392 (1987); Metropolitan Life Ins. Co. v. Tay-
lor, 481 U. S. 58, 63 (1987); Franchise Tax Bd. of Cal. v. Con-
struction Laborers Vacation Trust for Southern Cal., 463
U. S. 1, 7–12 (1983). As a general matter, defendants may
remove to the appropriate federal district court “any civil
action brought in a State court of which the district courts
of the United States have original jurisdiction.” 28 U. S. C.
§ 1441(a). The propriety of removal thus depends on
whether the case originally could have been filed in federal
court. Caterpillar Inc., supra, at 392; Franchise Tax Bd.,
supra, at 8. The district courts have original jurisdiction
under the federal question statute over cases “arising under
the Constitution, laws, or treaties of the United States.”
§ 1331. “It is long settled law that a cause of action arises
under federal law only when the plaintiff ’s well-pleaded com-
plaint raises issues of federal law.” Metropolitan Life Ins.
Co., supra, at 63.
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In this case, there can be no question that ICS’ state court
complaints raised a number of issues of federal law in the
form of various federal constitutional challenges to the Land-
marks and Designation Ordinances, and to the manner in
which the Commission conducted the administrative pro-
ceedings. It is true, as ICS asserts, that the federal consti-
tutional claims were raised by way of a cause of action cre-
ated by state law, namely, the Illinois Administrative Review
Law. See Howard v. Lawton, 22 Ill. 2d 331, 333, 175 N. E.
2d 556, 557 (1961) (constitutional claims may be raised in
a complaint for administrative review). As we have ex-
plained, however, “[e]ven though state law creates [a party’s]
causes of action, its case might still ‘arise under’ the laws of
the United States if a well-pleaded complaint established
that its right to relief under state law requires resolution of
a substantial question of federal law.” Franchise Tax Bd.,
463 U. S., at 13; see also id., at 27–28 (case arises under fed-
eral law when “federal law creates the cause of action or . . .
the plaintiff ’s right to relief necessarily depends on resolu-
tion of a substantial question of federal law”); Gully v. First
Nat. Bank in Meridian, 299 U. S. 109, 112 (1936) (federal
question exists when a “right or immunity created by the
Constitution or laws of the United States [is] an element, and
an essential one, of the plaintiff ’s cause of action”). ICS’
federal constitutional claims, which turn exclusively on fed-
eral law, unquestionably fit within this rule. Accordingly,
ICS errs in relying on the established principle that a plain-
tiff, as master of the complaint, can “choose to have the cause
heard in state court.” Caterpillar Inc., 482 U. S., at 398–
399. By raising several claims that arise under federal law,
ICS subjected itself to the possibility that the City would
remove the case to the federal courts. See ibid.

As for ICS’ accompanying state law claims, this Court has
long adhered to principles of pendent and ancillary jurisdic-
tion by which the federal courts’ original jurisdiction over
federal questions carries with it jurisdiction over state law
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claims that “derive from a common nucleus of operative
fact,” such that “the relationship between [the federal] claim
and the state claim permits the conclusion that the entire
action before the court comprises but one constitutional
‘case.’ ” Mine Workers v. Gibbs, 383 U. S. 715, 725 (1966);
see Hurn v. Oursler, 289 U. S. 238 (1933); Siler v. Louis-
ville & Nashville R. Co., 213 U. S. 175 (1909). Congress has
codified those principles in the supplemental jurisdiction
statute, which combines the doctrines of pendent and an-
cillary jurisdiction under a common heading. 28 U. S. C.
§ 1367. The statute provides, “in any civil action of which
the district courts have original jurisdiction, the district
courts shall have supplemental jurisdiction over all other
claims that are so related to claims in the action within such
original jurisdiction that they form part of the same case or
controversy under Article III of the United States Constitu-
tion.” § 1367(a). That provision applies with equal force to
cases removed to federal court as to cases initially filed
there; a removed case is necessarily one “of which the dis-
trict courts . . . have original jurisdiction.” See § 1441(a);
Carnegie-Mellon Univ. v. Cohill, 484 U. S. 343, 350–351
(1988) (discussing pendent claims removed to federal court).

Here, once the case was removed, the District Court had
original jurisdiction over ICS’ claims arising under federal
law, and thus could exercise supplemental jurisdiction over
the accompanying state law claims so long as those claims
constitute “other claims that . . . form part of the same case
or controversy.” § 1367(a). We think it clear that they do.
The claims for review of the Commission’s decisions are legal
“claims,” in the sense that that term is generally used in
this context to denote a judicially cognizable cause of action.
And the state and federal claims “derive from a common nu-
cleus of operative fact,” Gibbs, supra, at 725, namely, ICS’
unsuccessful efforts to obtain demolition permits from the
Chicago Landmarks Commission. That is all the statute
requires to establish supplemental jurisdiction (barring an
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express statutory exception, see § 1367(a)). ICS seemed to
recognize as much in the amended complaint it filed in the
District Court following removal, stating that the nonfederal
claims “are subject to this Court’s pendent jurisdiction.”
App. 143. We conclude, in short, that the District Court
properly exercised federal question jurisdiction over the fed-
eral claims in ICS’ complaints, and properly recognized that
it could thus also exercise supplemental jurisdiction over
ICS’ state law claims.

B

ICS, urging us to adopt the reasoning of the Court of Ap-
peals, argues that the District Court was without jurisdic-
tion over its actions because they contain state law claims
that require on-the-record review of the Landmarks Com-
mission’s decisions. A claim that calls for deferential judi-
cial review of a state administrative determination, ICS as-
serts, does not constitute a “civil action . . . of which the
district courts of the United States have original jurisdic-
tion” under 28 U. S. C. § 1441(a).

That reasoning starts with an erroneous premise. Be-
cause this is a federal question case, the relevant inquiry is
not, as ICS submits, whether its state claims for on-the-
record review of the Commission’s decisions are “civil ac-
tions” within the “original jurisdiction” of a district court:
The District Court’s original jurisdiction derives from ICS’
federal claims, not its state law claims. Those federal claims
suffice to make the actions “civil actions” within the “original
jurisdiction” of the district courts for purposes of removal.
§ 1441(a). The Court of Appeals, in fact, acknowledged that
ICS’ federal claims, “if brought alone, would be removable
to federal court.” 91 F. 3d, at 993. Nothing in the jurisdic-
tional statutes suggests that the presence of related state
law claims somehow alters the fact that ICS’ complaints, by
virtue of their federal claims, were “civil actions” within the
federal courts’ “original jurisdiction.”
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Having thus established federal jurisdiction, the relevant
inquiry respecting the accompanying state claims is whether
they fall within a district court’s supplemental jurisdiction,
not its original jurisdiction. And that inquiry turns, as we
have discussed, on whether the state law claims “are so re-
lated to [the federal] claims . . . that they form part of the
same case or controversy.” § 1367(a); see Gibbs, supra, at
725, n. 12 (distinguishing between “the issue whether a claim
for relief qualifies as a case ‘arising under . . . the Laws of
the United States’ and the issue whether federal and state
claims constitute one ‘case’ for pendent jurisdiction pur-
poses”). ICS’ proposed approach—that we first determine
whether its state claims constitute “civil actions” within a
district court’s “original jurisdiction”—would effectively
read the supplemental jurisdiction statute out of the books:
The whole point of supplemental jurisdiction is to allow the
district courts to exercise pendent jurisdiction over claims
as to which original jurisdiction is lacking.

The dissent attributes a different line of argument to ICS.
Post, at 186–187. That argument, roughly speaking, is that
federal jurisdiction would lie over ICS’ federal claims if they
had been brought under 42 U. S. C. § 1983, because review
would then range beyond the administrative record; but ICS
deliberately confined review of its claims to the administra-
tive record by raising them under the Illinois Administrative
Review Law, thereby assuring itself a state forum. See
Brief for Respondents 21–26. The essential premise of ICS’
argument is that its actions arise solely under state law and
so are not within the district courts’ federal question juris-
diction, and that § 1367(a)—which presupposes a “civil action
of which the district courts have original jurisdiction”—is
thus inapplicable. Id., at 15–21.

That reasoning is incorrect because ICS in fact raised
claims not bound by the administrative record (its facial con-
stitutional claims), see supra, at 162, and because, as we have
explained, see supra, at 164, the facial and as-applied federal
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constitutional claims raised by ICS “arise under” federal law
for purposes of federal question jurisdiction. See New Or-
leans Public Service, Inc. v. Council of City of New Orleans,
491 U. S. 350, 372 (1989) (“[A] facial challenge to an allegedly
unconstitutional . . . zoning ordinance” is a claim “which we
would assuredly not require to be brought in state courts”).
ICS submits, however, that although its complaints contain
some claims that arise under federal law, its actions nonethe-
less do not fall within the district courts’ original jurisdiction
over federal questions. Brief for Respondents 20–21, 26.
Understandably, ICS does not rest this proposition on the
notion that its federal claims are so insubstantial as not to
establish federal jurisdiction. See, e. g., Merrell Dow Phar-
maceuticals Inc. v. Thompson, 478 U. S. 804, 817 (1986);
Duke Power Co. v. Carolina Environmental Study Group,
Inc., 438 U. S. 59, 70–71 (1978); Gibbs, 383 U. S., at 725. It
follows, then, that ICS’ view that the district courts lack ju-
risdiction even over the federal claims in its actions stems
from the mistaken idea—embraced by the court below, see
91 F. 3d, at 993–994, and n. 14—that the other, nonfederal
claims somehow take the complaints in their entirety (includ-
ing the federal claims) out of the federal courts’ jurisdiction.
ICS’ rationale thus ultimately devolves into the erroneous
argument we ascribe to it: that its state law claims for on-
the-record review of the Commission’s decisions must be
“civil actions” within the district courts’ “original jurisdic-
tion” in order for its complaints to be removable to federal
court.

C

To the extent that ICS means to suggest not only that a
claim involving deferential review of a local administrative
decision is not a “civil action” in the “original jurisdiction”
of the district courts, but also that such a claim can never
constitute a claim “so related to claims . . . within such origi-
nal jurisdiction that [it] form[s] part of the same case or con-
troversy” for purposes of supplemental jurisdiction, we dis-
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agree with its reasoning. There is nothing in the text of
§ 1367(a) that indicates an exception to supplemental juris-
diction for claims that require on-the-record review of a state
or local administrative determination. Instead, the statute
generally confers supplemental jurisdiction over “all other
claims” in the same case or controversy as a federal question,
without reference to the nature of review. Congress could
of course establish an exception to supplemental jurisdiction
for claims requiring deferential review of state administra-
tive decisions, but the statute, as written, bears no such
construction.

Nor do our decisions in Chicago, R. I. & P. R. Co. v. Stude,
346 U. S. 574 (1954), and Horton v. Liberty Mut. Ins. Co., 367
U. S. 348 (1961), on which ICS principally relies, require that
we read an equivalent exception into the statute. Both
Stude and Horton—to the extent that either might be read
to establish limits on the scope of federal jurisdiction—ad-
dress only whether a cause of action for judicial review of
a state administrative decision is within the district courts’
original jurisdiction under the diversity statute, 28 U. S. C.
§ 1332, not whether it is a claim within the district courts’
pendent jurisdiction in federal question cases. Even assum-
ing, arguendo, that the decisions are relevant to the latter
question, both Stude and Horton indicate that federal juris-
diction generally encompasses judicial review of state admin-
istrative decisions.

In Stude, for instance, a railroad company challenging the
amount of a condemnation assessment attempted to establish
federal jurisdiction by two separate routes. First, the rail-
road filed a complaint seeking review of the amount of the
assessment in federal court on the basis of diversity jurisdic-
tion, and second, it filed an appeal from the assessment in
state court and then undertook to remove that case to fed-
eral court. As to the action filed directly in federal court,
this Court upheld its dismissal, finding that state eminent
domain proceedings were still pending and that the com-
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plaint thus improperly attempted to “separate the question
of damages and try it apart from the substantive right from
which the claim for damages arose.” 346 U. S., at 582. ICS
emphasizes the Court’s observation in this interlocutory con-
text that a district court “does not sit to review on appeal
action taken administratively or judicially in a state proceed-
ing.” Id., at 581. By that remark, however, the Court did
not suggest that jurisdiction turned on whether judicial re-
view of the administrative determination was deferential or
de novo. The decision, in fact, makes no reference to the
standard of review.

Moreover, reading the Court’s statement broadly to sug-
gest that federal courts can never review local administra-
tive decisions would conflict with the Court’s treatment of
the second action in the case: the railroad’s attempt to re-
move its state court appeal to federal court. With respect
to that action, the Court held that removal was improper in
the particular circumstances because the railroad was the
plaintiff in state court. But the Court observed that, as a
general matter, a state court action for judicial review of an
administrative condemnation proceeding is “in its nature a
civil action and subject to removal by the defendant to the
United States District Court.” Id., at 578–579; see County
of Allegheny v. Frank Mashuda Co., 360 U. S. 185, 195 (1959)
(“Although holding that the respondent could not remove a
state condemnation case to the Federal District Court on
diversity grounds because he was the plaintiff in the state
proceeding, the Court [in Stude] clearly recognized that the
defendant in such a proceeding could remove in accordance
with § 1441 and obtain a federal adjudication of the issues
involved”). If anything, then, Stude indicates that the juris-
diction of federal district courts encompasses ICS’ claims
for review of the Landmarks Commission’s decisions.

Horton is to the same effect, holding that a District Court
had jurisdiction under the diversity statute to review a state
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workers’ compensation award. 367 U. S., at 352. The bulk
of the opinion addresses the central issue in the case,
whether the suit satisfied the amount-in-controversy thresh-
old for diversity jurisdiction. See id., at 352–354; id., at
355–363 (Clark, J., dissenting). But the plaintiff also al-
leged, based on Stude, that diversity jurisdiction was lacking
because the action was an appeal from a state administrative
order, to which the Court simply responded that, “[a]side
from many other relevant distinctions which need not be
pointed out,” the suit in fact was a “trial de novo” and not
an appellate proceeding. 367 U. S., at 354–355. The Court
did not purport to hold that the de novo standard was a pre-
condition to federal jurisdiction.

Any negative inference that might be drawn from that as-
pect of Horton, even assuming that the decision speaks to
the scope of supplemental (and not diversity) jurisdiction,
would be insufficient to trump the absence of indication in
§ 1367(a) that the nature of review bears on whether a claim
is within a district court’s supplemental jurisdiction. After
all, district courts routinely conduct deferential review pur-
suant to their original jurisdiction over federal questions, in-
cluding on-the-record review of federal administrative ac-
tion. See Califano v. Sanders, 430 U. S. 99, 105–107 (1977).
Nothing in § 1367(a) suggests that district courts are without
supplemental jurisdiction over claims seeking precisely the
same brand of review of local administrative determinations.
Cf. Board of Ed. of Hendrick Hudson Central School Dist.,
Westchester Cty. v. Rowley, 458 U. S. 176, 206 (1982) (inter-
preting Individuals with Disabilities Education Act, 20
U. S. C. § 1415(e), which contemplates deferential review of
state administrative action).

The dissent disagrees with our conclusion that 28 U. S. C.
§ 1367(a) encompasses state law claims for on-the-record re-
view of local administrative action, but it is unclear exactly
why, for the dissent never directly challenges our application
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of that statute to ICS’ claims. In fact, the dissent only
makes passing reference to the terms of § 1367(a), which, in
our view, resolve the case. In this light, the dissent’s candid
misgivings about attempting to square its position with the
text of the jurisdictional statutes, see post, at 176, 183–184,
are understandable. And the failure to come to grips with
the text of § 1367(a) explains the dissent’s repeated assump-
tion, post, at 175, 177, 182, 185–186, that the jurisdictional
analysis of diversity cases would be no different. But to
decide that state law claims for on-the-record review of a
local agency’s decision fall within the district courts’ “supple-
mental” jurisdiction under § 1367(a), does not answer the
question, nor do we, whether those same claims, if brought
alone, would substantiate the district courts’ “original” juris-
diction over diversity cases under § 1332. Ultimately, the
dissent never addresses this case as it is presented: a case
containing federal questions within the meaning of § 1331
and supplemental state law claims within the meaning of
§ 1367(a).

III

Of course, to say that the terms of § 1367(a) authorize the
district courts to exercise supplemental jurisdiction over
state law claims for on-the-record review of administrative
decisions does not mean that the jurisdiction must be exer-
cised in all cases. Our decisions have established that pend-
ent jurisdiction “is a doctrine of discretion, not of plaintiff ’s
right,” Gibbs, 383 U. S., at 726, and that district courts can
decline to exercise jurisdiction over pendent claims for a
number of valid reasons, id., at 726–727. See also Cohill,
484 U. S., at 350 (“As articulated by Gibbs, the doctrine of
pendent jurisdiction thus is a doctrine of flexibility, designed
to allow courts to deal with cases involving pendent claims
in the manner that most sensibly accommodates a range of
concerns and values”). Accordingly, we have indicated that
“district courts [should] deal with cases involving pendent
claims in the manner that best serves the principles of econ-
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omy, convenience, fairness, and comity which underlie the
pendent jurisdiction doctrine.” Id., at 357.

The supplemental jurisdiction statute codifies these princi-
ples. After establishing that supplemental jurisdiction en-
compasses “other claims” in the same case or controversy
as a claim within the district courts’ original jurisdiction,
§ 1367(a), the statute confirms the discretionary nature of
supplemental jurisdiction by enumerating the circumstances
in which district courts can refuse its exercise:

“(c) The district courts may decline to exercise supple-
mental jurisdiction over a claim under subsection (a) if—

“(1) the claim raises a novel or complex issue of
State law,

“(2) the claim substantially predominates over the
claim or claims over which the district court has origi-
nal jurisdiction,

“(3) the district court has dismissed all claims over
which it has original jurisdiction, or

“(4) in exceptional circumstances, there are other
compelling reasons for declining jurisdiction.” 28
U. S. C. § 1367(c).

Depending on a host of factors, then—including the cir-
cumstances of the particular case, the nature of the state
law claims, the character of the governing state law, and the
relationship between the state and federal claims—district
courts may decline to exercise jurisdiction over supplemen-
tal state law claims. The statute thereby reflects the under-
standing that, when deciding whether to exercise supplemen-
tal jurisdiction, “a federal court should consider and weigh
in each case, and at every stage of the litigation, the values of
judicial economy, convenience, fairness, and comity.” Cohill,
supra, at 350. In this case, the District Court decided that
those interests would be best served by exercising juris-
diction over ICS’ state law claims. App. to Pet. for Cert.
45a–46a.
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In addition to their discretion under § 1367(c), district
courts may be obligated not to decide state law claims (or to
stay their adjudication) where one of the abstention doc-
trines articulated by this Court applies. Those doctrines
embody the general notion that “federal courts may decline
to exercise their jurisdiction, in otherwise exceptional cir-
cumstances, where denying a federal forum would clearly
serve an important countervailing interest, for example
where abstention is warranted by considerations of proper
constitutional adjudication, regard for federal-state relations,
or wise judicial administration.” Quackenbush v. Allstate
Ins. Co., 517 U. S. 706, 716 (1996) (citations and internal quo-
tation marks omitted). We have recently outlined the vari-
ous abstention principles, see ibid., and need not elaborate
them here except to note that there may be situations in
which a district court should abstain from reviewing local
administrative determinations even if the jurisdictional pre-
requisites are otherwise satisfied.

IV

The District Court properly recognized that it could exer-
cise supplemental jurisdiction over ICS’ state law claims, in-
cluding the claims for on-the-record administrative review of
the Landmarks Commission’s decisions. ICS contends that
abstention principles required the District Court to decline
to exercise supplemental jurisdiction, and also alludes to its
contention below that the District Court should have re-
fused to exercise supplemental jurisdiction under 28 U. S. C.
§ 1367(c). We express no view on those matters, but think
it the preferable course to allow the Court of Appeals to
address them in the first instance. Accordingly, we reverse
the judgment of the Court of Appeals and remand the case
for further proceedings consistent with this opinion.

It is so ordered.
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Justice Ginsburg, with whom Justice Stevens joins,
dissenting.

This now-federal case originated as an appeal in state
court from a municipal agency’s denials of demolition per-
mits. The review that state law provides is classically ap-
pellate in character—on the agency’s record, not de novo.
Nevertheless, the Court decides today that this standard
brand of appellate review can be shifted from the appro-
priate state tribunal to a federal court of first instance at the
option of either party—plaintiff originally or defendant by
removal. The Court approves this enlargement of district
court authority explicitly in federal-question cases, and by
inescapable implication in diversity cases, satisfied that “nei-
ther the jurisdictional statutes nor our prior decisions sug-
gest that federal jurisdiction is lacking.” Ante, at 163.

The Court’s authorization of cross-system appeals qualifies
as a watershed decision. After today, litigants asserting
federal-question or diversity jurisdiction may routinely lodge
in federal courts direct appeals from the actions of all man-
ner of local (county and municipal) agencies, boards, and com-
missions. Exercising this cross-system appellate authority,
federal courts may now directly superintend local agencies
by affirming, reversing, or modifying their administrative
rulings.

The Court relies on the statutory words found in both 28
U. S. C. §§ 1331 and 1332: “The district courts shall have orig-
inal jurisdiction of all civil actions . . . .” Then, as its linch-
pin, the Court emphasizes the 1990 codification and expan-
sion, in § 1367, of what previously had been known as
“ancillary jurisdiction” and “pendent jurisdiction.” Specifi-
cally, the Court stresses the broad authorization in § 1367(a)
for district court exercise of “supplemental jurisdiction” over
claims “so related” to a “civil action of which the district
courts have original jurisdiction” as to “form part of the
same [Article III] case or controversy.” See ante, at 164–
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169, 171–174.1 The bare words of §§ 1331, 1332, and 1367(a)
permit the Court’s construction. For the reasons advanced
in this opinion, however, I do not construe these prescrip-
tions, on allocation of judicial business to federal courts of
first instance, to embrace the category of appellate business
at issue here.

The Court’s expansive reading, in my judgment, takes us
far from anything Congress conceivably could have meant.
Cf. Lynch v. Overholser, 369 U. S. 705, 710 (1962) (“The deci-
sions of this Court have repeatedly warned against the dan-
gers of an approach to statutory construction which confines
itself to the bare words of a statute, for ‘literalness may
strangle meaning.’ ”) (citations omitted). Cross-system ap-
peals, if they are to be introduced into our federal system,
should stem from the National Legislature’s considered and
explicit decision. In accord with the views of the large ma-
jority of federal judges who have considered the question, I
would hold the cross-system appeal unauthorized by Con-
gress, and affirm the Seventh Circuit’s judgment.

I

Until now it has been taken almost for granted that federal
courts of first instance lack authority under §§ 1331 and 1332
to displace state courts as forums for on-the-record review
of state and local agency actions. In Chicago, R. I. & P. R.
Co. v. Stude, 346 U. S. 574 (1954), we recalled the historic
understanding: A federal district court “does not sit to re-
view on appeal action taken administratively or judicially in

1 The Court assumes, although § 1367 does not expressly so provide, that
the section covers cases originating in a state court and removed to a
federal court. Ante, at 165. Although the point has not been briefed, I
do not question that assumption. See Steinman, Supplemental Jurisdic-
tion in § 1441 Removed Cases: An Unsurveyed Frontier of Congress’
Handiwork, 35 Ariz. L. Rev. 305, 308–310 (1993) (observing that arguments
against application of § 1367 to removed cases “are weak”).
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a state proceeding.” Id., at 581.2 Cross-system appellate
authority is entrusted to this Court, we said in Rooker v.
Fidelity Trust Co., 263 U. S. 413 (1923), but it is outside the
domain of the lower federal courts. Interpreting the statu-
tory predecessors of 28 U. S. C. §§ 1331 and 1257, we held in
Rooker that a federal district court could not modify a deci-
sion of the Indiana Supreme Court, for only this Court could
exercise such authority. 263 U. S., at 416.

Today, the Court holds that Congress, by enacting § 1367,
has authorized federal district courts to conduct deferential,
on-the-record review of local agency decisions whenever a
federal question is pended to the agency review action. Dis-
missing, as irrelevant to jurisdiction, the distinction between
de novo and deferential review, the Court also provides easy
access to federal court whenever the dissatisfied party in a
local agency proceeding has the requisite diverse citizenship.
The Court does all this despite the overwhelming weight
of lower federal court decisions disclaiming cross-system ap-
pellate authority, and without even a hint from Congress
that so startling a reallocation of power from state courts
to federal courts was within the national lawmakers’
contemplation.3

2 The Court in Stude also made the following statement: “When the pro-
ceeding has reached the stage of a perfected appeal and the jurisdiction
of the state district court is invoked, it then becomes in its nature a civil
action and subject to removal by the defendant to the United States Dis-
trict Court.” Chicago, R. I. & P. R. Co. v. Stude, 346 U. S., at 578–579.
This statement, made on the way to the Court’s conclusion that the Dis-
trict Court lacked removal jurisdiction, does not carry great weight. It
suggests that while the plaintiff in Stude could not have filed the action in
federal court initially under § 1332, the defendant could have removed the
action to federal court pursuant to § 1441(a). That suggestion is incorrect,
for “[o]nly state-court actions that originally could have been filed in fed-
eral court may be removed to federal court by the defendant.” Cater-
pillar Inc. v. Williams, 482 U. S. 386, 392 (1987).

3 The Court’s holding can embrace the decisions of state, as opposed to
local, agencies, only if the State consents to the district court’s jurisdiction.
In Pennhurst State School and Hospital v. Halderman, 465 U. S. 89 (1984),
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I catalog first the decisions, in addition to the Seventh Cir-
cuit’s, that the Court today overrides: Volkswagen de Puerto
Rico, Inc. v. Puerto Rico Labor Relations Bd., 454 F. 2d 38,
42 (CA1 1972) (permitting a district court to conduct on-the-
record review of a decision of the Puerto Rico Labor Rela-
tions Board under § 1331 “would place a federal court in an
improper posture vis-a-vis a non-federal agency”); Armi-
stead v. C & M Transport, Inc., 49 F. 3d 43, 47 (CA1 1995)
(“As courts of original jurisdiction, federal district courts
sitting in diversity jurisdiction do not have appellate power,
nor the right to exercise supplementary equitable control
over original proceedings in the state’s administrative tribu-
nals.”); Frison v. Franklin County Bd. of Ed., 596 F. 2d 1192,
1194 (CA4 1979) (District Court should have declined pend-
ent jurisdiction over a state-law claim “because it is essen-
tially a petition for judicial review of state administrative
action rather than a distinct claim for relief”); Fairfax
County Redevelopment & Housing Auth. v. W. M. Schlosser
Co., 64 F. 3d 155, 158 (CA4 1995) (“Because the district court
is ‘a court of original jurisdiction,’ not ‘an appellate tribunal,’
and, thus, is without jurisdiction ‘to review on appeal action
taken administratively or judicially in a state proceeding,’ it
was without jurisdiction [under § 1332] to conduct such a re-
view of the County Executive’s finding.”) (citations omitted);
Labiche v. Louisiana Patients’ Compensation Fund Over-
sight Bd., 69 F. 3d 21, 22 (CA5 1995) (“We have reviewed
[28 U. S. C. §§ 1330–1368] and none would authorize appellate
review by a United States District Court of any actions

the Court held it would violate the Eleventh Amendment for a federal
court to entertain, without the State’s consent, “a claim that state officials
violated state law in carrying out their official responsibilities.” Id., at
121. The Court further held that “this principle applies as well to state-
law claims brought into federal court under pendent jurisdiction.” Ibid.
Notably, the Court commented in Pennhurst: “[I]t is difficult to think of a
greater intrusion on state sovereignty than when a federal court instructs
state officials on how to conform their conduct to state law.” Id., at 106.
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taken by a state agency.”); Shamrock Motors, Inc. v. Ford
Motor Co., 120 F. 3d 196, 200 (CA9 1997) (“When a state
provides for administrative agency review of an appellate
nature, rather than administrative review of a de novo
nature, federal district courts have neither original jurisdic-
tion nor removal jurisdiction over the review proceedings.”);
Trapp v. Goetz, 373 F. 2d 380, 383 (CA10 1966) (Under § 1332,
“a United States District Court could not review an appeal
action taken either administratively or judicially in a state
proceeding.”). Indeed, research discloses only a single
Court of Appeals decision that has approved a federal dis-
trict court’s exercise of cross-system appellate review. See
Range Oil Supply Co. v. Chicago, R. I. & P. R. Co., 248 F. 2d
477, 478–479 (CA8 1957) (District Court could exercise re-
moval jurisdiction over an appeal from a state railroad and
warehouse commission once that appeal had been perfected
in state court). As the Ninth Circuit said in Shamrock
Motors: “[T]he prospect of a federal court sitting as an appel-
late court over state administrative proceedings is rather
jarring and should not be quickly embraced as a matter
of policy.” Shamrock Motors, Inc. v. Ford Motor Co., 120
F. 3d, at 200.

Until today, federal habeas corpus proceedings were the
closest we had come to cross-system appellate review. See
28 U. S. C. §§ 2241–2254.4 Unlike the jurisdictional realloca-
tion the Court now endorses, habeas corpus jurisdiction does
not entail direct review of a state or local authority’s deci-
sion. See Lambrix v. Singletary, 520 U. S. 518, 523 (1997).

4 The Court’s citation to the Individuals with Disabilities Education Act
(IDEA), ante, at 171, is unpersuasive for two reasons. First, IDEA has
its own jurisdictional provision, so it does not concern §§ 1331, 1332, or
1367. See § 615 of the Individuals with Disabilities Education Act
Amendments of 1997, Pub. L. 105–17, 111 Stat. 92, to be codified at 20
U. S. C. § 1415(i)(3)(A); Zobrest v. Catalina Foothills School Dist., 509
U. S. 1, 4 (1993). Second, IDEA creates a federal regime. While IDEA
may require federal courts to defer to state agency decisions, those deci-
sions are made pursuant to federal legislation.
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Notably, in providing for federal habeas corpus review,
Congress has taken great care to avoid interrupting or in-
truding upon state-court processes. See, e. g., 28 U. S. C.
§ 2254(b)(1) (1994 ed., Supp. III) (requiring exhaustion of
state remedies before filing a federal petition for writ of ha-
beas corpus). The Court’s holding in this “Chicago” case,
however, permits the federal court to supplant the State’s en-
tire scheme for judicial review of local administrative actions.

When a local actor or agency violates a person’s federal
right, it is indeed true that the aggrieved party may bring
an action under 42 U. S. C. § 1983 without first exhausting
state remedies. See Patsy v. Board of Regents of Fla., 457
U. S. 496, 516 (1982). But such an action involves no disre-
gard, as the cross-system appeal does, of the separateness of
state and federal adjudicatory systems. In a § 1983 action,
a federal (or state) court inquires whether a person, acting
under color of state law, has subjected another “to the depri-
vation of any rights, privileges, or immunities secured by
the Constitution and [federal] laws.” The court exercises
original, not appellate, jurisdiction; it proceeds independ-
ently, not as substantial evidence reviewer on a nonfederal
agency’s record. As now-Chief Judge Posner explained:

“[A] suit under 42 U. S. C. § 1983 is not a review proceed-
ing even when . . . it challenges administrative action
that has an adjudicative component. Federal courts
have no general appellate authority over state courts or
state agencies. . . . The case that is in federal court did
not begin in the state agency but is an independent as
well as an original federal action.” Hameetman v. Chi-
cago, 776 F. 2d 636, 640 (CA7 1985).

II

To reach its landmark result, the Court holds that a dis-
trict court may perform cross-system appellate review of ad-
ministrative agency decisions so long as the plaintiff ’s com-
plaint also contains related federal claims, for “[t]hose federal
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claims suffice to make the actions ‘civil actions’ within the
‘original jurisdiction’ of the district courts.” Ante, at 166.
Measuring today’s disposition against prior decisions con-
cerning proceedings in federal court following a state admin-
istrative decision, the Court, ante, at 169–171, takes up Hor-
ton v. Liberty Mut. Ins. Co., 367 U. S. 348 (1961), and Stude,
see supra, at 176–177, and n. 2.

Horton was a workers’ compensation case proceeding in
federal court on the basis of the parties’ diverse citizenship.
The contending parties were an injured worker and the in-
surance company that served as compensation carrier for the
worker’s employer. At the administrative stage, the Texas
Industrial Accident Board made an award of $1,050. Nei-
ther side was satisfied. The insurer maintained that the
worker was entitled to no compensation, while the worker
urged his entitlement to the statutory maximum of $14,035.
The insurer brought suit first, filing its complaint in federal
court; one week later, the worker filed a state-court suit and
sought dismissal of the insurer’s federal action on alternative
grounds: (1) the matter in controversy did not meet § 1332’s
monetary amount requirement (then “in excess of $10,000”);
(2) the insurer’s suit was “nothing more than an appeal from
a state administrative order” and federal courts have “no
appellate jurisdiction” over such orders, 367 U. S., at 354.

After concluding that the jurisdictional amount require-
ment was met, the Court turned to the question whether the
federal-court proceeding was in fact an “appeal,” and there-
fore barred under Stude, which, as the Horton Court de-
scribed it, “held that a United States District Court was
without jurisdiction to consider an appeal ‘taken administra-
tively or judicially in a state proceeding.’ ” 367 U. S., at 354
(quoting Stude, 346 U. S., at 581). On that matter, the Texas
Supreme Court’s construction of the State’s compensation
law left no room for debate. When suit commences, the ad-
ministrative award is vacated and the court determines lia-
bility de novo. See 367 U. S., at 355, n. 15. The suit to set
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aside an award is thus like any other first instance proceed-
ing—it is “ ‘a suit, not an appeal.’ ” Id., at 354 (quoting
Booth v. Texas Employers’ Ins. Assn., 132 Tex. 237, 246, 123
S. W. 2d 322, 328 (1938)).

Remarkably, the Court today asserts that neither Stude
nor Horton “suggest[ed] that jurisdiction turned on whether
judicial review of the administrative determination was def-
erential or de novo.” Ante, at 170; see also ante, at 171
(“The Court [in Horton] did not purport to hold that the de
novo standard was a precondition to federal jurisdiction.”).
The Court thus casts aside the critical difference between
fresh first instance proceedings not tied to a record made by
a tribunal lower in the hierarchy, and on-the-record substan-
tial evidence review, which cannot fairly be described as any-
thing but appellate in character.

If, as the Court reasons today, the distinction between
de novo and deferential review is inconsequential, then a
district court may, indeed must, entertain cross-system, on-
the-record appeals from local agency decisions—without
regard to the presence or absence of any federal question—
whenever the parties meet the diversity-of-citizenship re-
quirement of § 1332. The Court so confirms by noting that,
in accord with Califano v. Sanders, 430 U. S. 99, 105–107
(1977), “district courts routinely conduct deferential review
[of federal administrative action] pursuant to their original
jurisdiction over federal questions.” Ante, at 171. Just as
routinely, it now appears, district courts must “conduct def-
erential review [of local administrative action] pursuant to
their original jurisdiction over [diversity cases].”

The Court’s homogenization of de novo proceedings and
appellate review rests on a single case, Califano v. Sanders.
In Sanders, the Court settled a longstanding division of opin-
ion over whether § 10 of the federal Administrative Proce-
dure Act (APA), 5 U. S. C. §§ 701–704, ranked as an independ-
ent grant of subject-matter jurisdiction to federal courts,
allowing them to review the actions of federal agencies,
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without regard to the amount in controversy. The Court
held that the APA “does not afford an implied grant of
subject-matter jurisdiction permitting federal judicial re-
view of agency action.” 430 U. S., at 107. Nevertheless,
the Court explained, district court review of federal adminis-
trative action—when Congress had not prescribed another
review route or specifically excluded review—would persist.
Congress had just dropped the amount-in-controversy
requirement from § 1331, thus “fill[ing] the jurisdictional
void.” Id., at 106. With the amount-in-controversy de-
leted, the Court indicated in Sanders, § 1331 would assure
fidelity to the presumption that administrative action is sub-
ject to judicial review. See id., at 105–106; Abbott Labora-
tories v. Gardner, 387 U. S. 136, 141 (1967) (courts generally
hold agency action nonreviewable “only upon a showing of
‘clear and convincing evidence’ of a contrary legislative in-
tent”); see also Barlow v. Collins, 397 U. S. 159, 166 (1970)
(“[J]udicial review of [federal] administrative action is the
rule, and nonreviewability an exception which must be
demonstrated.”).

Whatever the reason for the rule implicit in Sanders—that
federal district courts may engage in on-the-record, substan-
tial evidence review of federal agency actions under § 1331—
Chicago homes in on the statutory language. See Brief for
Petitioners 11, 30, 39. Section 1331 reads: “The district
courts shall have original jurisdiction of all civil actions aris-
ing under the Constitution, laws, or treaties of the United
States.” If deferential, on-the-record review of a federal
agency’s action qualifies as a “civil action” within a district
court’s “original jurisdiction,” Chicago urges, then deferen-
tial, on-the-record review of local agency action must fit the
same bill, i. e., such review must qualify as a “civil action”
within the district court’s “original jurisdiction.”

But one of these things is not necessarily like the other.
I recognize that the bare and identical words “original juris-
diction” and “civil action” in §§ 1331 and 1332 comport with
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Chicago’s view and that of the Court. See supra, at 175. We
would do well, however, to recall in this context a sage and
grave warning: “The tendency to assume that a word which
appears in two or more legal rules, and so in connection with
more than one purpose, has and should have precisely the
same scope in all of them, runs all through legal discussions.
It has all the tenacity of original sin and must constantly be
guarded against.” Cook, “Substance” and “Procedure” in
the Conflict of Laws, 42 Yale L. J. 333, 337 (1933).

Cases “arising under the Constitution, laws, or treaties of
the United States” within the meaning of § 1331 compose a
collection smaller than the one fitting within the similarly
worded Clause in Article III of the Constitution, “Cases . . .
arising under this Constitution, the Laws of the United
States, and Treaties made.” See, e. g., Louisville & Nash-
ville R. Co. v. Mottley, 211 U. S. 149, 152 (1908); Shoshone
Mining Co. v. Rutter, 177 U. S. 505, 513 (1900). Diversity of
citizenship must be complete to proceed under § 1332, see
Strawbridge v. Curtiss, 3 Cranch 267, 268 (1806), but it may
be “minimal” in interpleader cases brought under § 1335, see
State Farm Fire & Casualty Co. v. Tashire, 386 U. S. 523,
530–531 (1967).

Significantly, in assuming that § 1331 ordinarily would be
available when a person complains about arbitrary federal
administrative action, the Court in Sanders never fixed on
the words of § 1331, and never even mentioned in relation
to that provision the terms “civil action” or “original juris-
diction.” The Court simply concluded from the legislative
history that Congress meant to fill “an interstitial gap,”
430 U. S., at 107, i. e., Congress meant to hold federal agen-
cies accountable by making their actions subject to judicial
review.

Statutes like the Illinois Administrative Review Law, Ill.
Comp. Stat., ch. 735, §§ 5/3–103, 5/3–104 (Supp. 1997), explic-
itly provide for state-court judicial review of state and local
agency decisions. Unlike the federal picture the Court con-
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fronted in Sanders, there is no void to fill. The gap to which
Sanders attended—the absence of any forum for “nonstatu-
tory” review of federal agency decisions unless § 1331 pro-
vided one—simply does not exist in a case brought under a
state measure like the Illinois Administrative Review Law.
I would therefore resist reading Sanders out of context to
mandate cross-system appellate review of local agency
decisions.

III

Just last Term, two Members of today’s majority recog-
nized the vital interest States have in developing and elabo-
rating state administrative law, for that law regulates the
citizen’s contact with state and local government at every
turn, for example, in gaining life-sustaining public benefits,
obtaining a license, or, as in this case, receiving a permit.
Last Term’s lead opinion observed:

“In the States there is an ongoing process by which
state courts and state agencies work to elaborate an ad-
ministrative law designed to reflect the State’s own
rules and traditions concerning the respective scope of
judicial review and administrative discretion. . . . [T]he
elaboration of administrative law . . . is one of the pri-
mary responsibilities of the state judiciary. Where, as
here, the parties invoke federal principles to challenge
state administrative action, the courts of the State have
a strong interest in integrating those sources of law
within their own system for the proper judicial control
of state officials.” Idaho v. Coeur d’Alene Tribe of
Idaho, 521 U. S. 261, 276 (1997) (principal opinion of
Kennedy, J., joined by Rehnquist, C. J.).

Today’s decision jeopardizes the “strong interest” courts of
the State have in controlling the actions of local as well as
state agencies. State court superintendence can now be dis-
placed or dislodged in any case against a local agency in
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which the parties are of diverse citizenship and in any case
in which a Fourteenth Amendment plea can be made.

The Court insists that there is no escape from this erosion
of state-court authority. Its explanation is less than compel-
ling. The Court describes as the alternative “ICS’ proposed
approach.” See ante, at 167. That approach, according to
the Court, would have us determine first “whether [ICS’s]
state claims constitute ‘civil actions’ within a district court’s
‘original jurisdiction.’ ” Ibid. The Court then demolishes
the supposed approach by observing that it “would effec-
tively read the supplemental jurisdiction statute out of the
books.” Ibid.; see also ante, at 167–169.

I do not find in ICS’s brief the approach the Court con-
structs, then destructs. Instead, the argument I do find, see
Brief for Respondents 21–24, runs as follows. Chicago has
tried to persuade the Court that ICS’s “Complaints for Ad-
ministrative Review are no different than civil rights ac-
tions.” Id., at 21. See Notice of Removal for Petitioner in
No. 91 C 1587 (ND Ill.), App. 15 (“it appears from the face of
plaintiffs’ complaint that this is a civil rights complaint”).
ICS acknowledged that it might have chosen to bypass on-
the-record administrative review in state court, invoking
federal jurisdiction under § 1983 instead, without exhausting
state remedies. Brief for Respondents 22–24. Had ICS
done so, review would have been “plenary in its scope” and
would not have been “confined by the administrative record.”
Id., at 24. But ICS did not take that path. It proceeded
under the Illinois Administrative Review Law seeking reso-
lution of both state-law and federal constitutional issues “in
the context of on-the-record administrative review.” Id., at
22. The distinction between the appellate review it sought
and the first instance action it did not bring “is crucial,” ICS
argued. Ibid.

In sum, from start to finish, ICS sought accurately to por-
tray the Seventh Circuit’s resistance to “federaliz[ing],”
without explicit congressional instruction to do so, “garden-
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variety appeals from . . . local administrative decisions,” id.,
at 3, appeals in which the federal issues ultimately raised
“are inextricably intertwined with [the State’s] administra-
tive review scheme,” id., at 4. Not a case in which pendent
or supplemental jurisdiction has ever been exercised is
touched by the argument ICS in fact made, which trained
constantly on the impropriety of cross-system appellate re-
view. Far from urging the Court to “read the supplemental
jurisdiction statute out of the books,” ante, at 167, ICS sim-
ply asked the Court not to read into § 1367 more than any
other tribunal has conceived to be there. What ICS sought
to convey, the Court obscures: “[T]he City fail[ed] to cite a
single case in which a federal court specifically assumed
pendent or supplemental jurisdiction over an on-the-record
state administrative appeal.” Brief for Respondents 24,
n. 11.

IV

Even if the Court were correct in maintaining that Con-
gress thrust local administrative agency on-the-record re-
view proceedings into federal court at the option of either
party, given diversity or an ultimate constitutional argu-
ment, the Court’s reluctance to “articulat[e] general stand-
ards” for the guidance of the lower courts is puzzling. Cf.
Strickland v. Washington, 466 U. S. 668, 698 (1984) (after
“articulat[ing] general standards for judging ineffectiveness
[of counsel] claims,” the Court considered it “useful to apply
those standards to the facts of th[e] case in order to illustrate
the meaning of the general principles”). ICS, seeking such
guidance, did not simply “allud[e] to” the District Court’s
extraordinary course. Cf. ante, at 174. This is a summary
of the points ICS made in urging the impropriety of federal-
court retention of the case, assuming, arguendo, federal-
court power to keep it. The permits in question were
sought under Chicago’s Landmarks Ordinance, a measure
“Illinois courts have never had an opportunity to interpret.”
Brief for Respondents 4. “The issues of Illinois constitu-
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tional law raised by [ICS] have never been decided by Illi-
nois appellate courts.” Ibid. Land-use cases generally,
and landmark designations particularly, implicate “local
policies” and “local concerns.” Ibid. Yet all this Court is
willing to say is that “the District Court properly exercised
federal question jurisdiction over the federal claims in
ICS’ complaints, and properly recognized that it could thus
also exercise supplemental jurisdiction over ICS’ state law
claims.” Ante, at 166. The Court’s opinion expresses “no
[further] view.” Ante, at 174.

The District Court disposed of ICS’s federal equal protec-
tion and due process claims in less than 13 pages of its 63-
page opinion, App. to Pet. for Cert. 33a–46a, and then de-
voted over 40 pages more to the state-law claims. Id., at
46a–89a. That court wrote at greatest length on whether
the Landmarks Commission’s conclusions were “Against the
Manifest Weight of the Evidence.” Id., at 73a–89a. Fi-
nally, the District Court “affirm[ed] the Commission’s deci-
sions.” Id., at 89a. It would have been in order for this
Court to have recalled, in face of the District Court’s
federal-claims-first approach, the “fundamental rule of judi-
cial restraint” that federal courts “will not reach constitu-
tional questions in advance of the necessity of deciding
them.” Three Affiliated Tribes of Fort Berthold Reserva-
tion v. Wold Engineering, P. C., 467 U. S. 138, 157 (1984).
As a rule, potentially dispositive state-law challenges, not
ultimate constitutional questions, should be cleared first.
See, e. g., Hagans v. Lavine, 415 U. S. 528, 546–547 (1974).

When local official actions are contested on state and fed-
eral grounds, and particularly when construction of a state
measure or local ordinance is at issue, the state questions
stand at the threshold. In this case, for example, had ICS’s
construction of the Landmarks Ordinance prevailed, no fed-
eral constitutional question would have ripened. The Court
does note that § 1367(c) “enumerat[es] the circumstances in
which district courts can refuse [to] exercise [supplemental
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jurisdiction],” ante, at 173, but as to that, the Court simply
reports: “[T]he District Court decided [judicial economy,
convenience, fairness, and comity] would be best served by
exercising jurisdiction over ICS’ state law claims,” ibid.5

The Court also mentions, abstractly, that “district courts
may be obligated not to decide state law claims (or to stay
their adjudication) where one of the abstention doctrines
articulated by this Court applies.” Ante, at 174.

Section 1367(c), which concerns supplemental jurisdiction,
will have no utility in diversity cases where, if jurisdiction
exists, it is generally not within the court’s discretion to “de-
cline.” And lower courts have found our abstention pro-
nouncements “less than pellucid.” See R. Fallon, D. Melt-
zer, & D. Shapiro, Hart and Wechsler’s The Federal Courts
and the Federal System 1247, 1251 (4th ed. 1996). Which of
our “various abstention principles,” ante, at 174, should the
lower federal courts consult when asked to review as an ap-
pellate instance, and affirm, modify, or reverse, a local license
or permit denial? To dispel confusion and advance comity,
should the lower courts endeavor to fashion—and will we
eventually declare—a “Chicago” abstention doctrine?

Given the state forum to which ICS resorted, and the
questions it raised there, see App. 26–35, 76–77, ICS’s pri-
mary contention is clear: The Commission should have
granted, under state law, demolition permits or an economic
hardship exception. I do not comprehend the Court’s rea-
sons for suggesting that the District Court may have acted

5 But cf. Pennhurst State School and Hospital v. Halderman, 465 U. S.,
at 122, n. 32 (“[A]llowing claims against state officials based on state law
to be brought in the federal courts does not necessarily foster the policies
of ‘judicial economy, convenience and fairness to litigants,’ Mine Workers
v. Gibbs, 383 U. S. 715, 726 (1966), on which pendent jurisdiction is founded.
For example, when a federal decision on state law is obtained, the federal
court’s construction often is uncertain and ephemeral. In cases of on-
going oversight of a state program . . . the federal intrusion is likely to
be extensive. Duplication of effort, inconvenience, and uncertainty may
well result.”).
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properly in holding on to this case, rather than allowing the
state courts to proceed in their normal course.

V
In Ankenbrandt v. Richards, 504 U. S. 689 (1992), we ad-

dressed the question whether civil actions for divorce, ali-
mony, or child custody fall within § 1332 when the parties
are of diverse citizenship. Nothing in the text of the Consti-
tution or in the words of § 1332 excluded parties from bring-
ing such “civil actions” in federal court. Historically, how-
ever, decrees terminating marriages had been considered
wholly within the State’s domain. See Barber v. Barber, 21
How. 582 (1859). That understanding, we noted in Anken-
brandt, had prevailed “for nearly a century and a half.” 504
U. S., at 694–695. “Given the long passage of time without
any expression of congressional dissatisfaction,” we reaf-
firmed the absence of statutory jurisdiction for federal court
adjudication of original civil actions for divorce, alimony, and
child custody. Id., at 703. The Court explained that its
conclusion was also

“supported by sound policy considerations. . . . [S]tate
courts are more eminently suited to work of this type
than are federal courts, which lack the close association
with state and local government organizations dedicated
to handling [the] issues [involved].” Id., at 703–704.6

6 Ankenbrandt clarified and illustrated “that the domestic relations ex-
ception encompasses only cases involving the issuance of a divorce, ali-
mony, or child custody decree”; claims of a kind traditionally adjudicated
in federal courts, for example, tort or contract claims, are not excepted
from federal-court jurisdiction simply because they arise in a domestic
relations context. Ankenbrandt v. Richards, 504 U. S., at 704. In enact-
ing the Violence Against Women Act of 1994, 108 Stat. 1916, 42 U. S. C.
§ 13931 et seq., Congress reinforced Ankenbrandt by providing expressly
that 28 U. S. C. § 1367 shall not be construed, by reason of a claim arising
under the Act, “to confer on the courts of the United States jurisdiction
over any State law claim seeking the establishment of a divorce, alimony,
equitable distribution of marital property, or child custody decree.” 42
U. S. C. § 13981(e)(4).
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History and policy tug strongly here as well. There surely
has been no “expression of congressional dissatisfaction”
with the near-unanimous view of the Circuits that federal
courts may not engage in cross-system appellate review,
and “the elaboration of [state] administrative law” is a
“prim[e] responsibilit[y] of the state judiciary.” Idaho v.
Coeur d’Alene Tribe of Idaho, 521 U. S., at 276.

This Court said in Finley v. United States, 490 U. S. 545,
547–548 (1989):

“It remains rudimentary law that ‘[a]s regards all courts
of the United States inferior to this tribunal, two things
are necessary to create jurisdiction, whether original or
appellate. The Constitution must have given to the
court the capacity to take it, and an act of Congress
must have supplied it. . . . To the extent that such action
is not taken, the power lies dormant.’ ” (quoting Mayor
v. Cooper, 6 Wall. 247, 252 (1868)).

As I see it, no Act of Congress adverts to and authorizes
any cross-system appeal from state or local administrative
agency to lower federal court. I would await express legis-
lative direction before proceeding down that road. Accord-
ingly, I would affirm the Seventh Circuit’s judgment.
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BAY AREA LAUNDRY AND DRY CLEANING PENSION
TRUST FUND v. FERBAR CORPORATION OF

CALIFORNIA, INC., et al.

certiorari to the united states court of appeals for
the ninth circuit

No. 96–370. Argued November 10, 1997—Decided December 15, 1997

Under the Multiemployer Pension Plan Amendments Act of 1980 (MPPAA
or Act), employers who withdraw from underfunded multiemployer
pension plans must ordinarily pay “withdrawal liability.” 29 U. S. C.
§ 1381(a). The MPPAA allows employers to discharge that obligation
by making a series of periodic payments. §§ 1399(c)(1)(C), (c)(3). The
Act directs the plan’s trustees to set an installment schedule and de-
mand payment “[a]s soon as practicable” after the employer’s with-
drawal. § 1399(b)(1). If the employer fails to pay according to the
schedule, the plan may, at its option, invoke a statutory acceleration
provision. § 1399(c)(5). Plan fiduciaries “adversely affected by the act
or omission of any party under” the MPPAA may also sue to collect the
unpaid debt, § 1451(a)(1), within the longer of two limitations periods:
“6 years after the date on which the cause of action arose,” § 1451(f)(1),
or “3 years after the earliest date on which the plaintiff acquired or
should have acquired actual knowledge of the existence of such cause of
action,” § 1451(f)(2).

Petitioner Bay Area Laundry and Dry Cleaning Pension Trust Fund
(Fund) is a multiemployer plan for laundry workers. Respondents
Ferbar Corporation and Stephen Barnes (collectively, Ferbar) owned
laundries and contributed to the Fund for several years, but ceased such
contributions in March 1985. On December 12, 1986, the Fund’s trust-
ees demanded payment of Ferbar’s withdrawal liability, which they cal-
culated as $45,570.80. The trustees informed Ferbar that the company
could satisfy its obligation by paying $345.50 per month for 240 months,
beginning February 1, 1987. Ferbar has never made any payments.
On February 9, 1993, the Fund filed this action seeking enforcement
of Ferbar’s unpaid withdrawal liability. The District Court granted
Ferbar summary judgment on statute of limitations grounds. Even if
§ 1451(f)(1)’s six-year “accrual” rule applied, the District Court rea-
soned, the trustees filed suit eight days too late, for the six-year period
began to run on February 1, 1987, the date Ferbar missed its first pay-
ment. The Ninth Circuit affirmed on different reasoning—specifically,
that the six-year period began to run on the date Ferbar withdrew from
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the Fund, in March 1985. Under this view, the trustees commenced
suit nearly two years too late.

Held:
1. The MPPAA’s six-year statute of limitations on a pension fund’s

action to collect unpaid withdrawal liability does not begin to run until
the employer fails to make a payment on the schedule set by the fund.
A limitations period ordinarily does not begin to run until the plaintiff
has a “complete and present cause of action.” Rawlings v. Ray, 312
U. S. 96, 98. A cause of action does not become “complete and present”
until the plaintiff can file suit and obtain relief. See Reiter v. Cooper,
507 U. S. 258, 267. Section 1451(f)(1), which starts the six-year limita-
tions period on “the date on which the cause of action arose,” incorpo-
rates these general rules. The MPPAA does not give a pension plan
any claim for relief against an employer on the date of withdrawal;
therefore, that date cannot trigger the statute of limitations. Instead,
the plan’s interest in receiving withdrawal liability ripens into a cause
of action triggering the limitations period only when two events have
transpired. First, the trustees must calculate the debt, set a schedule
of installments, and demand payment pursuant to § 1399(b)(1). Second,
the employer must default on an installment due and payable under
the trustees’ schedule. Only then has the employer defaulted on an
obligation owed the plan under the MPPAA, and only then does the
statute of limitations begin to run. The Court rejects diverse argu-
ments invoked by Ferbar and the Ninth Circuit in favor of a date-of-
withdrawal rule. Pp. 200–205.

2. A pension fund’s action to collect unpaid withdrawal liability is
timely as to any installment payments that came due during the six
years preceding the suit, but payments that came due prior to that time
are lost. Pp. 206–210.

(a) The Fund has waived any right to urge before this Court its
entitlement to recover the $345.50 payment missed on February 1, 1987.
In the Court of Appeals, and in briefing on the merits and at oral argu-
ment here, the Fund argued that its action was timely even as to that
first installment. In its petition for certiorari, however, the Fund char-
acterized as “determinative” the question that has divided the Third
and Seventh Circuits: whether a plan that sues too late to recover the
first payment forfeits the right to recover any of the outstanding with-
drawal liability, or whether it may still recover any succeeding pay-
ments that came due within six years of the complaint. Having urged
the resolution of that question as a reason why the Court should grant
certiorari, the Fund is not positioned to revive its claim for Ferbar’s
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first payment. Cf. Taylor v. Freeland & Kronz, 503 U. S. 638, 645.
Pp. 206–208.

(b) The MPPAA creates an installment obligation. This Court
agrees with the Third Circuit that the MPPAA incorporates the limita-
tions rule typically governing installment obligations: A new cause of
action, carrying its own limitations period, arises from the date each
payment is missed. That is true even though a plan has the option
to accelerate and collect the entire debt if the employer defaults. See
§ 1399(c)(5). Normally, the existence of a permissive acceleration clause
does not alter the limitations rules that apply to installment obligations.
The Court finds no indication that Congress intended to depart from the
norm when it enacted the MPPAA. Unless the employer prepays, the
MPPAA requires it, like any other installment debtor, to make pay-
ments when due. Like the typical installment creditor, the plan has no
right, absent default and acceleration, to sue to collect payments before
they fall due, and it has no obligation to accelerate on default. The
employer and the plan are thus in the same position as parties to an
ordinary installment transaction, and there is no reason to apply a
different limitations rule. Accordingly, the Fund may not recover
Ferbar’s first, time-barred payment, but its action to recover the subse-
quent installments may proceed. Pp. 208–210.

73 F. 3d 971, reversed and remanded.

Ginsburg, J., delivered the opinion for a unanimous Court.

Marsha S. Berzon argued the cause for petitioner. With
her on the briefs was Scott A. Kronland.

Edward C. Dumont argued the cause for the United States
as amicus curiae urging reversal. On the brief were Act-
ing Solicitor General Dellinger, Deputy Solicitor General
Kneedler, Lisa Schiavo Blatt, James J. Keightley, Jeffrey B.
Cohen, Israel Goldowitz, and Karen L. Morris.

William F. Terheyden argued the cause for respondents.
With him on the brief was James P. Baker.*

*Briefs of amici curiae urging reversal were filed for the National Co-
ordinating Committee for Multiemployer Plans et al. by Gerald M. Feder,
Diana L. S. Peters, Thomas C. Nyhan, and James P. Condon; and for John
T. Joyce et al., Trustees of the Bricklayers and Trowel Trades Interna-
tional Pension Fund, by Ira R. Mitzner and Woody N. Peterson.
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Justice Ginsburg delivered the opinion of the Court.

The Multiemployer Pension Plan Amendments Act of 1980
(MPPAA), 94 Stat. 1208, 29 U. S. C. §§ 1381–1461, requires
employers who withdraw from underfunded multiemployer
pension plans to pay a “withdrawal liability.” An employer
may discharge that obligation by making a series of periodic
payments according to a postwithdrawal schedule set by the
pension fund’s trustees, or it may prepay the entire debt at
any time. We resolve in this case a statute of limitations
issue concerning this legislation, specifically: When does the
MPPAA’s six-year statute of limitations begin to run on a
pension fund’s action to collect unpaid withdrawal liability?

Dismissing petitioner trust fund’s suit as time barred, the
Court of Appeals for the Ninth Circuit held that the statute
of limitations runs from the date the employer withdraws
from the plan. We reject that ruling. A limitations period
ordinarily does not begin to run until the plaintiff has a
“complete and present cause of action.” Rawlings v. Ray,
312 U. S. 96, 98 (1941). A cause of action does not ripen
under the MPPAA until the employer fails to make a pay-
ment on the schedule set by the fund. Applying the ordi-
narily applicable accrual rule, we hold that the statute of
limitations does not begin to run on withdrawal liability until
a scheduled payment is missed.

Our holding prompts a second question, one that was not
reached by the Court of Appeals. Petitioner brought this
suit more than six years after respondents missed their first
scheduled payment, but within six years of each subsequent
missed payment. Respondents contend that petitioner’s
failure to sue within six years of the first missed payment
bars suit for all missed payments. We disagree. The
MPPAA imposes on employers an installment obligation.
Consistent with general principles governing installment
obligations, each missed payment creates a separate cause
of action with its own six-year limitations period. Accord-
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ingly, petitioner’s suit is time barred only as to the first
$345.50 payment.

I
A

Congress enacted the MPPAA to protect the financial sol-
vency of multiemployer pension plans. See generally Mil-
waukee Brewery Workers’ Pension Plan v. Jos. Schlitz
Brewing Co., 513 U. S. 414, 416–417 (1995); Connolly v. Pen-
sion Benefit Guaranty Corporation, 475 U. S. 211, 215–217
(1986); Pension Benefit Guaranty Corporation v. R. A.
Gray & Co., 467 U. S. 717, 722–724 (1984). The statute re-
quires most employers who withdraw from underfunded
multiemployer pension plans to pay “withdrawal liability.”
29 U. S. C. § 1381(a). As relevant here, an employer incurs
withdrawal liability when it effects a “complete withdrawal”
from the plan. “[C]omplete withdrawal” occurs when the
employer “permanently ceases to have an obligation to con-
tribute under the plan” or “permanently ceases all covered
operations under the plan.” § 1383(a).1

Three Terms ago, we exhaustively described the MPPAA’s
complex scheme for calculating withdrawal liability. See
Milwaukee Brewery Workers’ Pension Plan, 513 U. S., at
417–419, 426. In brief, the Act sets the total amount of
“withdrawal liability” at a level that roughly matches “the
employer’s proportionate share of the plan’s ‘unfunded
vested benefits.’ ” R. A. Gray & Co., 467 U. S., at 725 (quot-
ing 29 U. S. C. § 1381(b)(1)); see § 1391. The employer must,
at the least, make a series of periodic payments toward that
total liability. §§ 1399(c)(1)(C), (c)(3). Payments are set at
a level that approximates the periodic contributions the

1 An “obligation to contribute” arises from either a collective-bargaining
agreement or more general labor-law prescriptions. See 29 U. S. C.
§ 1392(a). The statute applies special definitions of “complete withdrawal”
to particular industries. See, e. g., §§ 1383(b), (c). The statute also im-
poses liability for “partial withdrawal” in some circumstances. §§ 1385,
1386.
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employer had made before withdrawing from the plan.
§ 1399(c)(1)(C). Interest accrues from the first day of the
plan year following withdrawal. See Milwaukee Brewery
Workers’ Pension Plan, 513 U. S., at 421. Payments can run
for a period of up to 20 years, 29 U. S. C. § 1399(c)(1)(B), but
the employer may prepay the outstanding principal, plus
accrued interest, at any time. § 1399(c)(4).

The Act does not call upon the employer to propose the
amount of withdrawal liability. Rather, it places the calcula-
tion burden on the plan’s trustees. The trustees must set
an installment schedule and demand payment “[a]s soon as
practicable” after the employer’s withdrawal. § 1399(b)(1).
On receipt of the trustees’ schedule and payment demand,
the employer may invoke a dispute-resolution procedure that
involves reconsideration by the trustees and, ultimately, ar-
bitration. §§ 1399(b)(2), 1401(a)(1). If no party requests ar-
bitration, the installments become “due and owing” on the
trustees’ schedule. § 1401(b)(1). Even if the employer chal-
lenges the trustees’ withdrawal liability determination, how-
ever, it still must pay according to the trustees’ schedule
in the interim under the statute’s “ ‘pay now, dispute later’
collection procedure.” Robbins v. Pepsi-Cola Metropolitan
Bottling Co., 800 F. 2d 641, 642 (CA7 1986) (per curiam).2

Should the employer fail to pay according to the schedule,
the plan may, at its option, invoke a statutory acceleration
provision. § 1399(c)(5). It may also sue to collect the un-
paid debt. Plan fiduciaries “adversely affected by the act or
omission of any party under” the MPPAA are entitled to
“bring an action for appropriate legal or equitable relief, or

2 See 29 U. S. C. § 1399(c)(2) (“Withdrawal liability shall be payable in
accordance with the schedule set forth by the plan sponsor . . . no later
than 60 days after the date of the demand notwithstanding any request
for review or appeal of determinations of the amount of such liability or
of the schedule.”); § 1401(d) (employer must make payments according to
the plan’s schedule “until the arbitrator issues a final decision with respect
to the determination submitted for arbitration”).
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both.” § 1451(a)(1). Suit under § 1451 must be filed within
the longer of two limitations periods: “6 years after the date
on which the cause of action arose,” § 1451(f)(1), or “3 years
after the earliest date on which the plaintiff acquired or
should have acquired actual knowledge of the existence of
such cause of action,” § 1451(f)(2). The Act extends the lat-
ter period to six years “in the case of fraud or conceal-
ment.” Ibid.

B

Petitioner Bay Area Laundry and Dry Cleaning Pension
Trust Fund (Fund) is a multiemployer pension fund for laun-
dry workers in the San Francisco Bay area. Respondents
Ferbar Corporation and Stephen Barnes (collectively, Ferbar
or the company) owned three laundries in the area until ap-
proximately 1990. For several years, Ferbar contributed to
the Fund on behalf of employees at all three facilities. In
1983, Ferbar ceased contributions for one of the laundries;
the company ceased contributions for the other two facilities
in March 1985. Ferbar never resumed participation in the
Fund.

On December 12, 1986, after concluding that Ferbar had
completely withdrawn from the Fund, the trustees sent a
letter to the company demanding payment of its withdrawal
liability. The Fund calculated Ferbar’s total liability as
$45,570.80 and informed the company that it had two options:
pay the entire liability as a lump sum within 60 days of re-
ceiving the letter, or pay $345.50 per month for 240 months,
beginning February 1, 1987. Ferbar asked the trustees to
review their decision pursuant to 29 U. S. C. § 1399(b)(2)(B),
but received no response explicitly directed to that request.
On July 8, 1987, Ferbar filed a notice of initiation of arbitra-
tion. Arbitration proceedings have not yet taken place.

Despite the statutory “pay now, dispute later” provisions,
Ferbar has made no payments toward its withdrawal liabil-
ity. On April 14, 1987, the Fund warned Ferbar that the
company was delinquent and would be in default if it failed
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to cure the delinquency within 60 days. On February 9,
1993, the Fund filed this action in the United States District
Court for the Northern District of California. In its com-
plaint, App. 6–12, the Fund sought to recover Ferbar’s entire
$45,570.80 withdrawal liability. In the alternative, it sought
the $25,375.00 that had come due prior to the filing of the
suit plus an injunction requiring Ferbar to make each future
payment when due. The complaint was filed nearly eight
years after Ferbar completely withdrew from the Fund in
March 1985, six years and eight days after Ferbar missed its
first scheduled payment on February 1, 1987, and less than
six years after Ferbar missed the second and succeeding
payments.

The District Court granted summary judgment to Ferbar
on statute of limitations grounds. App. to Pet. for Cert. 6a–
19a. It relied on two alternative rationales. First, the
court concluded that 29 U. S. C. § 1451(f)(2)’s three-year “dis-
covery” rule controlled. The Fund’s action was therefore
time barred, the District Court held, because it was filed well
more than three years after the Fund had become aware of
Ferbar’s delinquency. Second, assuming that § 1451(f)(1)’s
six-year “accrual” rule applied, the District Court believed
the Fund’s action nonetheless time barred. In the court’s
view, the six-year period began to run on Ferbar’s entire
$45,570.80 liability on February 1, 1987, the date the com-
pany missed its first $345.50 payment. On that view, the
action was filed eight days too late.

The Ninth Circuit affirmed, but on different reasoning.
73 F. 3d 971 (1996). The Appeals Court rejected the Dis-
trict Court’s conclusion that the Fund was required to sue
within three years after learning of the cause of action. Ad-
verting to the express terms of 29 U. S. C. § 1451(f), “which
clearly direc[t] courts to apply ‘the later of ’ the two periods
of limitations,” 73 F. 3d, at 972, the Ninth Circuit held that
the Fund could commence suit up to six years after its cause
of action arose. The court also rejected the District Court’s
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alternative conclusion that the Fund’s cause of action ac-
crued on the date of the first missed payment. Relying on
its earlier decision in Board of Trustees v. Thibodo, 34 F. 3d
914 (1994), the Court of Appeals held that “the limitations
period begins to run from the date of complete withdrawal—
in this case, March 1985.” 73 F. 3d, at 973. Under that
reading, the action was filed nearly two years too late.

As Judge Trott indicated in his concurring opinion, ibid.,
the Ninth Circuit’s decision conflicts with an earlier decision
of the District of Columbia Circuit, Joyce v. Clyde Sandoz
Masonry, 871 F. 2d 1119 (1989). Joyce held that the statute
of limitations on an action to collect unpaid withdrawal liabil-
ity runs from the date the employer misses a scheduled pay-
ment, not from the date of complete withdrawal. Id., at
1122–1127. The Third and Seventh Circuits have also held
that the statute of limitations runs from the failure to make
a payment, although they have disagreed as to whether each
missed payment carries a separate limitations period or
whether the first missed payment triggers the limitations
period for the entire withdrawal liability. See Board of
Trustees of District 15 Machinists’ Pension Fund v. Kahle
Engineering Corp., 43 F. 3d 852, 857–861 (CA3 1994) (statute
of limitations runs from each missed payment); Central
States, Southeast and Southwest Areas Pension Fund v.
Navco, 3 F. 3d 167, 172–173 (CA7 1993) (statute of limitations
runs from first missed payment). We granted certiorari, 520
U. S. 1209 (1997), to resolve these conflicts.

II

The Court of Appeals held that the statute of limitations
on a pension plan’s action to recover unpaid withdrawal lia-
bility runs from the date the employer withdraws from the
plan. On that view, the limitations period commences at a
time when the plan could not yet file suit. Such a result is
inconsistent with basic limitations principles, and we reject
it. A plan cannot maintain an action until the employer
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misses a scheduled withdrawal liability payment. The stat-
ute of limitations does not begin to run until that time.

A

By its terms, the MPPAA’s six-year statute of limitations
runs from “the date on which the cause of action arose.” 29
U. S. C. § 1451(f)(1). This language, as we comprehend it, in-
corporates the standard rule that the limitations period com-
mences when the plaintiff has “a complete and present cause
of action.” Rawlings v. Ray, 312 U. S., at 98; see also Clark
v. Iowa City, 20 Wall. 583, 589 (1875) (“All statutes of limita-
tion begin to run when the right of action is complete . . . .”).
Unless Congress has told us otherwise in the legislation at
issue, a cause of action does not become “complete and pres-
ent” for limitations purposes until the plaintiff can file suit
and obtain relief. See Reiter v. Cooper, 507 U. S. 258, 267
(1993) (“While it is theoretically possible for a statute to
create a cause of action that accrues at one time for the
purpose of calculating when the statute of limitations begins
to run, but at another time for the purpose of bringing suit,
we will not infer such an odd result in the absence of any
such indication in the statute.”). The MPPAA contains no
indication that Congress intended to depart from the gen-
eral rule.

The date of withdrawal cannot start the statute of limita-
tions clock, because the MPPAA affords a plan no basis to
obtain relief against an employer on that date. The plan
could not sue to undo the withdrawal, for an employer does
not violate the MPPAA simply by exiting the plan. The Act
takes as a given that employers may withdraw. Instead of
prohibiting employers from leaving their plans, Congress im-
posed a scheme of mandatory payments designed to discour-
age withdrawals ex ante and cushion their impact ex post.
See Milwaukee Brewery Workers’ Pension Plan, 513 U. S.,
at 416–417; Connolly, 475 U. S., at 216–217. Under that
scheme, withdrawal “merely sets in motion the usual (and
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routine) process of calculation, notification, schedule, possible
request for review or arbitration, and payment.” Joyce, 871
F. 2d, at 1124.

Any pension plan suit to collect the employer’s withdrawal
liability, commenced on the date of withdrawal, would be
premature. As we have previously explained, “the statute
makes clear that the withdrawing employer owes nothing
until its plan demands payment.” Milwaukee Brewery
Workers’ Pension Plan, 513 U. S., at 423. Absent a demand,
even a willing employer cannot satisfy its payment obliga-
tion, for “the withdrawing employer cannot determine, or
pay, the amount of its debt until the plan has calculated that
amount.” Ibid. Once the demand is made, the employer’s
baseline obligation is to make each payment as scheduled,
unless it chooses to prepay or the plan properly exercises the
acceleration option. See 29 U. S. C. §§ 1399(c)(2), 1401(b)(1).
Until the employer fails to honor its obligation, the plan can-
not sue.

In sum, we hold that the MPPAA does not give a pension
plan any claim for relief against an employer on the date
of withdrawal. The plan’s interest in receiving withdrawal
liability does not ripen into a cause of action triggering the
limitations period until two events transpire. First, the
trustees must calculate the debt, set a schedule of in-
stallments, and demand payment pursuant to § 1399(b)(1).
Second, the employer must default on an installment due
and payable under the trustees’ schedule. Only then has
the employer violated an obligation owed the plan under
the Act.

B

In reaching our conclusion, we have not overlooked argu-
ments made by Ferbar or invoked by the Ninth Circuit. We
set out those arguments here and our reasons for rejecting
them.

Maintaining that a cause of action arises on the date
of withdrawal, Ferbar relies on language in 29 U. S. C.
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§ 1451(a)(1). That provision empowers a “plan fiduciary, em-
ployer, plan participant, or beneficiary, who is adversely af-
fected by the act or omission of any party under this subtitle
with respect to a multiemployer plan,” to “bring an action
for appropriate legal or equitable relief, or both.” Ferbar
asserts that a multiemployer plan is “adversely affected”
whenever an employer withdraws. Accordingly, Ferbar
urges, the plan’s right of action is complete at the time of
withdrawal.

Although the payment of withdrawal liability will offset
the harmful impact of a participant’s exit, we do not doubt
that pension plans are adversely affected as a practical mat-
ter when an employer withdraws. But Ferbar’s argument
is off the mark. As the Fund points out, § 1451(a)(1) does
not “provide a cause of action in the air for any adverse
effect on multiemployer pension funds.” Reply Brief for
Petitioner 2.

Section 1451 prescribes a variety of procedures for the
governance of civil actions brought to enforce the MPPAA.
See, e. g., 29 U. S. C. § 1451(c) ( jurisdiction of federal and
state courts), § 1451(d) (venue and service of process),
§ 1451(e) (costs and expenses). Subsection (a), headed
“[p]ersons entitled to maintain actions,” answers only a
“standing” question—who may sue for a violation of the ob-
ligations established by the Act’s substantive provisions.
Subsection (a)(1) extends judicial remedies for violation of
the MPPAA to a broad range of plaintiffs—any “plan fidu-
ciary, employer, plan participant, or beneficiary, who is ad-
versely affected.” But that provision does not make an “ad-
verse effect” unlawful per se, any more than does § 10(a) of
the Administrative Procedure Act, which similarly empow-
ers “adversely affected” persons to invoke judicial remedies.3

We see nothing in § 1451(a)(1) to justify the Court of Appeals’

3 See 5 U. S. C. § 702 (“A person suffering legal wrong because of agency
action, or adversely affected or aggrieved by agency action within the
meaning of a relevant statute, is entitled to judicial review thereof.”).
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holding that the statute of limitations begins to run on the
date of withdrawal.

In adopting the date-of-withdrawal rule in Thibodo and
applying it here, the Ninth Circuit did not rely on Ferbar’s
interpretation of § 1451(a)(1). Instead, the Court of Appeals
rested its holding on two grounds, one based on statutory
interpretation, the other on policy considerations. As to
statutory interpretation, the court reasoned that a missed-
payment approach would render § 1451(f)(2)’s three-year dis-
covery rule superfluous, because a pension plan will inevita-
bly learn of the missed payment just around the time it
occurs; hence, § 1451(f)(1)’s six-year accrual rule would al-
ways provide “the later of” the two limitations periods.
See Thibodo, 34 F. 3d, at 918.

We find this argument infirm. Section 1451(f)’s twin limi-
tations periods govern much more than withdrawal liability;
they apply to any “action under this section.” 29 U. S. C.
§ 1451(f). Such actions can involve “matters far beyond col-
lection of withdrawal liability,” including “transfers of plan
assets, reorganizations of plans, and benefits after termina-
tion of plans,” all of which may involve matters not discov-
ered until well after the cause of action accrues. Joyce, 871
F. 2d, at 1125. Even if the three-year discovery rule is su-
perfluous in actions to collect unpaid withdrawal liability, it
retains vitality in many other cases governed by § 1451.

The Court of Appeals’ policy argument fares no better.
The court reasoned that a rule pegging the statute to the
schedule set by the plan’s trustees would “improperly plac[e]
the running of the limitations period in the control of the
plaintiff.” Thibodo, 34 F. 3d, at 917. But that is an un-
avoidable consequence of the scheme Congress adopted.
Congress did not set a fixed time during which a pension
fund’s trustees must calculate the employer’s withdrawal lia-
bility, although it surely could have done so. Notably, Con-
gress adopted specific time limits to govern a number of
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other steps in the assessment and collection process.4 Con-
gress’ adoption of a looser “as soon as practicable” require-
ment for the initial determination of withdrawal liability
bespeaks a deliberate legislative choice to afford some
flexibility in gathering the information and performing the
complex calculations necessary to make that assessment.

Furthermore, we agree with the D. C. Circuit that “sig-
nificant incentives . . . will, in the usual case, induce plan
sponsors to act promptly to calculate, schedule, and demand
payment of withdrawal liability.” Joyce, 871 F. 2d, at 1126.
Pension funds have a financial imperative to act quickly, for
the contributions lost when the employer withdraws will not
be replaced with withdrawal liability payments until the plan
calculates those payments and serves a demand on the em-
ployer. And as time passes, the likelihood that the plan will
never receive payment increases. If the trustees’ delay in
calculating withdrawal liability threatens a plan’s financial
position, that delay could constitute a breach of fiduciary
duty actionable at the instance of the plan’s beneficiaries.
Also, if an employer believes the trustees have failed to com-
ply with their “as soon as practicable” responsibility, the em-
ployer may assert that violation as a laches objection at an
arbitration contesting the withdrawal liability assessment.
See ibid. The Ninth Circuit’s policy concerns, in short, do
not warrant an extraordinary reading of § 1451(f) that would
trigger the statute of limitations before a cause of action
accrues.

4 See 29 U. S. C. § 1399(a) (employer must furnish requested informa-
tion to the plan sponsor within 30 days); § 1399(b)(2)(A) (employer may
seek reconsideration of withdrawal liability assessment within 90 days);
§ 1399(c)(2) (withdrawal liability shall be payable according to the plan
sponsor’s schedule, beginning no later than 60 days after the date of the
demand); § 1401(a)(1) (either party may request arbitration within the ear-
lier of 60 days after the plan responds to the employer’s request for recon-
sideration or 180 days after the employer sought reconsideration).
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III

Although we have rejected the Court of Appeals’ conclu-
sion that the limitations period commenced on the date of
withdrawal, that holding alone does not resolve the limita-
tions issue in this case. The Fund filed its complaint on
February 9, 1993. That date was more than six years after
Ferbar missed its first payment (which the Fund had set for
February 1, 1987), but within six years of the dates sched-
uled for the second and succeeding payments. Because suit
was instituted more than six years after the due date of the
first payment, the District Court alternatively held that the
action was time barred in its entirety. See supra, at 199.

The District Court’s alternative ruling implicates a conflict
in the Circuits. The Seventh Circuit has held, in line with
the District Court’s view here, that the statute of limitations
on the entire withdrawal liability begins to run when the
employer misses its first scheduled installment. Under the
rule advanced by the Seventh Circuit, a plan that sues too
late to recover the first payment forfeits the right to recover
any of the outstanding withdrawal liability. Navco, 3 F. 3d,
at 172–173. By contrast, the Third Circuit has held that
each missed payment creates a separate cause of action with
its own six-year limitations period. Under the rule ad-
vanced by the Third Circuit, a plaintiff who does not sue
in time to recover the first payment may still recover any
succeeding payments that came due within six years of the
complaint. Kahle Engineering Corp., 43 F. 3d, at 857–861.
We conclude that the Third Circuit’s approach is the correct
one. The Fund’s action is therefore barred only insofar as
it seeks to recover Ferbar’s first $345.50 installment.

A

In briefing on the merits—but not in its petition for certio-
rari—the Fund argued that we need not resolve the question
that has divided the Third and Seventh Circuits. We can
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avoid that issue, the Fund submits, because its action was
timely even as to the first payment. The Fund relies on
29 U. S. C. § 1399(c)(2), which provides: “Withdrawal liability
shall be payable in accordance with the schedule set forth by
the plan sponsor . . . beginning no later than 60 days after
the date of the demand . . . .” The Fund reads this provision
as extending Ferbar’s time to make its first payment until
February 10, 1987—60 days after the Fund sent the company
a letter demanding the withdrawal liability. Brief for Peti-
tioner 35; see Reply Brief for Petitioner 16. At oral argu-
ment, the Fund further suggested that the terms of the De-
cember 12, 1986, demand letter, which purported to allow
Ferbar 60 days from the letter’s receipt to prepay the entire
liability, independently warrant the same result. Tr. of Oral
Arg. 12, 53. The Fund made both of these arguments in the
Court of Appeals. See Brief for Appellant in No. 94–15976
(CA9), p. 11.

We are satisfied, however, that the Fund has waived any
right to seek the first payment here. In its petition for cer-
tiorari, the Fund did not argue that its action was timely as
to that installment. To the contrary, it stated: “On the facts
of this case, the difference between the Third and Seventh
Circuit positions is determinative,” for “[u]nder the Seventh
Circuit’s Navco interpretation of the statute, the suit is
barred (as the District Court in this case alternatively
held).” Pet. for Cert. 15–16. These representations would
be inaccurate if, as the Fund now argues, the action to re-
cover the first installment was in any event timely. Having
urged that we grant certiorari to resolve not only the statute
of limitations triggering date, but also the ultimately “deter-
minative” question that divided the Third and Seventh Cir-
cuits, the Fund is not positioned to revive its claim for the
first $345.50 payment. Cf. Taylor v. Freeland & Kronz, 503
U. S. 638, 645 (1992) (declining to consider argument with-
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held from the petition for certiorari and made for the first
time in briefing on the merits).

B

A withdrawing employer’s basic responsibility under the
MPPAA is to make each withdrawal liability payment when
due. The Act thus establishes an installment obligation.
Just as a pension plan cannot sue to recover any withdrawal
liability until the employer misses a scheduled payment, so
too must the plan generally wait until the employer misses
a particular payment before suing to collect that payment.
As we have explained, a statute of limitations ordinarily does
not begin to run until the plaintiff could sue to enforce the
obligation at issue. We therefore agree with the Third Cir-
cuit that “a new cause of action,” carrying its own limitations
period, “arises from the date each payment is missed.”
Kahle Engineering Corp., 43 F. 3d, at 857. That is the
standard rule for installment obligations, and nothing in the
MPPAA indicates that Congress intended to depart from it.

The general rule applies even though a plan has the option
to accelerate and collect the entire debt if the employer de-
faults. See 29 U. S. C. § 1399(c)(5). For limitations pur-
poses, we cannot assume that a default will or should invari-
ably lead to acceleration, for the statutory acceleration
provision is by its terms permissive. See ibid. (“In the
event of a default, a plan sponsor may require immediate
payment . . . .”) (emphasis added). Trustees confronting a
delinquent employer may accelerate if they decide such a
course is in the best interests of the plan, but they need not
do so to preserve the plan’s right to recover future payments.
Cf. Kahle Engineering Corp., 43 F. 3d, at 859, and n. 7 (de-
scribing reasons why acceleration might not be in the plan’s
best interests). This, again, is the rule that generally ap-
plies to installment obligations. If the creditor refrains
from exercising the acceleration option, the limitations pe-
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riod on a particular payment runs from the date that pay-
ment comes due.5

Rejecting the approach we now endorse, the Seventh Cir-
cuit regarded the foregoing principles as controlling contrac-
tual obligations only. Where “the employer did not assent
to a longer period for payment and suit,” that court con-
cluded, a pension fund has “only one claim against the em-
ployer”—“the amount of withdrawal liability. Although a
fund may permit an employer to amortize this sum over 20
years . . . the whole amount is presumptively due at the out-
set.” Navco, 3 F. 3d, at 172 (emphasis deleted). The Ninth
Circuit appeared to entertain a similar view in this case.
See 73 F. 3d, at 973, n. 4 (“Ferbar never agreed to the install-
ment plan proposed by the Fund and made no installment
payments. As a result, it appears that no new contract to
pay off the withdrawal liability could have been formed.”).

We cannot agree that the rule that each missed payment
carries its own limitations period turns on the origin—con-
tractual or otherwise—of an installment obligation. Courts
have repeatedly applied the rule in actions to collect on in-
stallment judgments, even though such obligations obviously

5 See Board of Trustees of Dist. 15 Machinists’ Pension Fund v. Kahle
Engineering Corp., 43 F. 3d 852, 857 (CA3 1994) (“ ‘[W]here there is an
acceleration clause giving the creditor the right upon certain contingencies
to declare the whole sum due, the statute begins to run, only with respect
to each instalment, at the time the instalment becomes due, unless the
creditor exercises his option to declare the whole indebtedness due, in
which case the statute begins to run from the date of the exercise of his
option.’ ”) (quoting 51 Am. Jur. 2d, Limitation of Actions § 133 (1970)); see
also 4 A. Corbin, Contracts § 951 (1951) (“[T]he creditor is not required to
join subsequent instalments in his action for the first instalment, if the
acceleration clause is regarded as giving him an option. In such case, the
statute does not begin to run against later instalments until each falls due
in regular course.”). The statute of limitations on an accelerated debt
runs from the date the creditor exercises its acceleration option, not ear-
lier. Therefore, we need not consider Ferbar’s contention that the Fund’s
complaint, which sought to recover the entire withdrawal liability,
amounted to a decision to accelerate. See Brief for Respondents 39.



522US1 Unit: $U13 [01-27-00 22:17:36] PAGES PGT: OPIN

210 BAY AREA LAUNDRY AND DRY CLEANING PENSION
TRUST FUND v. FERBAR CORP. OF CAL.

Opinion of the Court

are not contractual.6 Nor can we agree that an install-
ment obligation arises only on the employer’s assent. The
MPPAA itself creates such an obligation. Unless the em-
ployer prepays, the Act requires it, like any other install-
ment debtor, to make payments when due. Like the typical
installment creditor, the plan has no right, absent default
and acceleration, to sue to collect payments before they are
due, and it has no obligation to accelerate on default. The
employer and the plan are thus in the same position as par-
ties to an ordinary installment transaction. We see no rea-
son to apply a different limitations rule.

Our holding does not, as the Seventh Circuit believed,
“[t]ur[n] six years into twenty-six.” Navco, 3 F. 3d, at 172.
A pension fund’s action to collect unpaid withdrawal liability
is timely as to any payments that came due during the six
years preceding the suit. Payments that came due prior to
that time are lost. Applying that rule here, the Fund may
not recover Ferbar’s first $345.50 payment. But its action
to recover the subsequent installments may proceed.

* * *

For the reasons stated, the judgment of the Court of
Appeals for the Ninth Circuit is reversed, and the case
is remanded for further proceedings consistent with this
opinion.

It is so ordered.

6 See Kuhn v. Kuhn, 273 Ind. 67, 71–72, 402 N. E. 2d 989, 991 (1980)
(court-ordered installments on a child support judgment); Dent v. Casaga,
296 Minn. 292, 297, 208 N. W. 2d 734, 737 (1973) (same); Roberts v. Roberts,
69 Wash. 2d 863, 866–867, 420 P. 2d 864, 866 (1966) (child support and
alimony); cf. Miller v. Miller, 122 F. 2d 209, 211 (CADC 1941) (suit to
collect unpaid alimony timely because filed within limitations period of
first missed installment).
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Diane Beasley purchased a new car and gave petitioner, Fidelity Financial
Services, Inc., a promissory note for the purchase price, secured by the
car. Twenty-one days later, Fidelity mailed the application necessary
to perfect its security interest under Missouri law. Beasley later filed
for bankruptcy, and the trustee of her bankruptcy estate, respondent
Fink, moved to set aside Fidelity’s security interest on the ground that
the lien was a voidable preference under 11 U. S. C. § 547(b). Section
547(c)(3)(B) prohibits the avoidance of a security interest for a loan used
to acquire property if, among other things, the security interest is “per-
fected on or before 20 days after the debtor receives possession of such
property.” Fink argued that this “enabling loan” exception was inappo-
site because Fidelity had not perfected its interest within the 20-day
period. Fidelity responded that Missouri law treats a motor vehicle
lien as having been “perfected” on the date of its creation (in this case,
within the 20-day period), if the creditor files the necessary documents
within 30 days after the debtor takes possession. The Bankruptcy
Court set aside the lien as a voidable preference, holding that Missouri’s
relation-back provision could not extend § 547(c)(3)(B)’s 20-day perfec-
tion period. The District Court affirmed on substantially the same
grounds, as did the Eighth Circuit, holding a transfer to be perfected
when the transferee takes the last step required by state law to perfect
its security interest.

Held: A transfer of a security interest is “perfected” under § 547(c)(3)(B)
on the date that the secured party has completed the steps necessary to
perfect its interest, so that a creditor may invoke the enabling loan
exception only by satisfying state-law perfection requirements within
the 20-day period provided by the federal statute. Section 547(e)(1)(B)
provides that “a transfer of . . . property . . . is perfected when a creditor
on a simple contract cannot acquire a judicial lien that is superior to the
interest of the transferee.” This definition implies that a transfer is
“perfected” only when the secured party has done all the acts required
to perfect its interest, not at the moment as of which state law may
retroactively deem that perfection effective. A variety of considera-
tions support this conclusion, including § 546, which raises a negative
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implication that Congress did not intend state relation-back provisions
or grace periods to control a trustee’s power to avoid preferences, and
the fact that, under Fidelity’s reading, the net effect of the 1994 amend-
ment extending the § 547(c)(3)(B) perfection period from 10 to 20 days
would be merely to benefit a class of creditors in only 10 jurisdictions.
Indeed, the broader statutory history of the preference provisions per-
suasively suggests that Congress intended § 547(c)(3)(B) to establish a
uniform federal perfection period immune to alteration by state laws
permitting relation back. Thus, the statutory text, structure, and his-
tory lead to the understanding that a creditor may invoke the enabling
loan exception only by acting to perfect its security interest within 20
days after the debtor takes possession of its property. Pp. 214–221.

102 F. 3d 334, affirmed.

Souter, J., delivered the opinion for a unanimous Court.

Michael P. Gaughen argued the cause and filed a brief
for petitioner.

Richard V. Fink, respondent, pro se, argued the cause and
filed a brief.*

Justice Souter delivered the opinion of the Court.
Although certain transfers made before the filing of a peti-

tion in bankruptcy may be avoided as impermissibly prefer-
ential, a trustee may not so displace a security interest for a
loan used to acquire the encumbered property if, among
other things, the security interest is “perfected on or before
20 days after the debtor receives possession of such prop-
erty.” 11 U. S. C. § 547(c)(3)(B). The question in this case
is whether a creditor may invoke this “enabling loan” excep-
tion if it performs the acts necessary to perfect its security
interest more than 20 days after the debtor receives the
property, but within a relation-back or grace period provided
by the otherwise applicable state law. We answer no and
hold that a transfer of a security interest is “perfected”
under § 547(c)(3)(B) on the date that the secured party has

*James A. Pardo, Jr., filed a brief for the American Automobile Manu-
facturers Association et al. as amici curiae urging reversal.
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completed the steps necessary to perfect its interest, so that
a creditor may invoke the enabling loan exception only by
satisfying state-law perfection requirements within the 20-
day period provided by the federal statute.

I
On August 17, 1994, Diane Beasley purchased a 1994 Ford

and gave petitioner, Fidelity Financial Services, Inc., a
promissory note for the purchase price, secured by the new
car. Twenty-one days later, on September 7, 1994, Fidelity
mailed the application necessary to perfect its security inter-
est addressed to the Missouri Department of Revenue. See
Mo. Rev. Stat. § 301.600(2) (1994).1

Two months after that, Beasley sought relief under Chap-
ter 7 of the Bankruptcy Code. After the proceeding had
been converted to one under Chapter 13, respondent, Rich-
ard V. Fink, the trustee of Beasley’s bankruptcy estate,
moved to set aside Fidelity’s security interest. He argued
that the lien was a voidable preference, the enabling loan
exception being inapposite because Fidelity had failed to per-
fect its interest within 20 days after Beasley received the
car. Fidelity responded that Missouri law treats a lien on a
motor vehicle as having been “perfected” on the date of its
creation (in this case, within the 20-day period), if the credi-
tor files the necessary documents within 30 days after the
debtor takes possession. Mo. Rev. Stat. § 301.600(2) (1994).

The Bankruptcy Court set aside the lien as a voidable
preference, holding that Missouri’s relation-back provision

1 Whether the mailing was sufficient to perfect the interest is an issue
of state law not raised by this case. In speaking below of acts necessary
to perfect a security interest under state law, we mean whatever acts
must be done to effect perfection under the terms of the applicable state
statute, whether those be acts of a creditor or acts of a governmental
employee delivering or responding to a creditor’s application. As will be
seen, the time within which those acts must be done is governed by fed-
eral, not state, law, when the issue is the voidability of a preference under
the Bankruptcy Code.
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could not extend the 20-day perfection period imposed by
§ 547(c)(3)(B). In re Beasley, 183 B. R. 857 (Bkrtcy. Ct. WD
Mo. 1995). Fidelity appealed to the United States District
Court for the Western District of Missouri, which affirmed
on substantially the same grounds, as did the Court of Ap-
peals for the Eighth Circuit, holding a transfer to be per-
fected “when the transferee takes the last step required by
state law to perfect its security interest.” 102 F. 3d 334,
335 (1996) (per curiam) (internal quotation marks omitted).

We granted certiorari, 520 U. S. 1209 (1997), to resolve a
conflict among the Circuits over the question when a transfer
is “perfected” under § 547(c)(3)(B).2 We affirm.

II
Without regard to whether Fidelity’s lien is a preference

under § 547(b), Fink cannot avoid the lien if it falls within
the enabling loan exception of § 547(c)(3), one requirement of
which is that the transfer of the interest securing the lien be
“perfected on or before 20 days after the debtor receives
possession.” 11 U. S. C. § 547(c)(3)(B). Perfection turns on
the definition provided by § 547(e)(1)(B), that “a transfer of
. . . property other than real property is perfected when a
creditor on a simple contract cannot acquire a judicial lien
that is superior to the interest of the transferee.”

Like the Courts of Appeals that have adopted its position,
see n. 2, supra, Fidelity sees in subsection (c)(3)(B) not only
a federal guarantee that a creditor will have 20 days to act,
but also a reflection of state law that deems perfection within

2 Compare In re Locklin, 101 F. 3d 435, 442 (CA5 1996) (holding that
§ 547(c)(3)(B) perfection period prevails over a longer grace period pro-
vided by state law); In re Walker, 77 F. 3d 322, 323–324 (CA9 1996) (same);
and In re Hamilton, 892 F. 2d 1230, 1234–1235 (CA5 1990) (same), with In
re Hesser, 984 F. 2d 345, 348–349 (CA10 1993) (holding that a transfer is
perfected under § 547(c)(3)(B) as of the date that the creditor’s lien has
priority under state law), and In re Busenlehner, 918 F. 2d 928, 930–931
(CA11 1990) (same), cert. denied sub nom. Moister v. General Motors Ac-
ceptance Corp., 500 U. S. 949 (1991).
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a statutory grace or relation-back period to be perfection as
of the creation of the underlying security interest. Under
Missouri law, for example, a “lien or encumbrance on a motor
vehicle . . . is perfected by the delivery [of specified docu-
ments] to the director of revenue,” Mo. Rev. Stat. § 301.600(2)
(1994), but the date of the lien’s perfection is “as of the time
of its creation if the delivery of the aforesaid to the director
of revenue is completed within thirty days thereafter, other-
wise as of the time of the delivery.” Ibid. Thus, Fidelity
contends that although it delivered the required documents
more than 20 days after Beasley received the car, its lien
must be treated as perfected on the day of its creation be-
cause it delivered the papers within the 30 days allowed
by state law to qualify for the relation-back advantage. If
this is sound reasoning, Fidelity’s lien was perfected on Au-
gust 17, 1994, the very day that Beasley drove away in her
Ford, and Fidelity may invoke § 547(c)(3)’s enabling loan
exception.3

The assumption that the term “perfected” as used in sub-
section (c)(3)(B) and defined in subsection (e)(1)(B) may refer
to the relation-back date is not to be made so easily, however.
It is quite certain, to begin with, that in the relevant context
Congress sometimes used the word “perfection” to mean the
legal conclusion that for such purposes as calculating pri-
orities perfection of a lien should be treated as if it had
occurred on a particular date, and sometimes used it to refer
to the acts necessary to support that conclusion. Section
546(b)(1)(A) speaks of state laws that permit “perfection . . .
to be effective . . . before the date of perfection.” 11 U. S. C.

3 As Fidelity suggested in passing at oral argument, see Tr. of Oral Arg.
22–23, its reading of the term “perfected” in § 547(e)(1)(B) would carry
another consequence. If the lien were “perfected” under that provision
as of the date of its creation, the transfer would presumably be treated as
having taken place on that date, 11 U. S. C. § 547(e)(2)(A), outside the 90-
day preference period set forth in § 547(b)(4)(A), and would not have been
a voidable preference at all.



522US2 Unit: $U14 [01-28-00 13:52:59] PAGES PGT: OPIN

216 FIDELITY FINANCIAL SERVICES, INC. v. FINK

Opinion of the Court

§ 546(b)(1)(A). The distinction implicit in speaking of “per-
fection” antecedent to the “date of perfection” shows that
Congress was thinking about the difference between the
legal conclusion that may be entailed by applying a relation-
back rule and, on the other hand, the acts taken to trigger
an application of the rule.

Knowing that Congress understood “perfection” in these
two different senses, one can see how Fidelity’s construction
of § 547(e)(1)(B) is a poor fit with the text. Although Fidel-
ity and two Courts of Appeals have thought this provision
means that a transfer is perfected as of whatever date an
enabling creditor could claim in a priority fight with a con-
tract creditor armed with a judicial lien, the statute does
not speak in such terms. Rather, it says that a transfer is
perfected “when” a contract creditor “cannot acquire” a su-
perior lien. “[W]hen” and “cannot acquire” are ostensibly
straightforward references to time and action in the real
world, not tipoffs (like the terms “as if” and “deemed”) that
the clock is being turned back in some legal universe. A
creditor “can” acquire such a lien at any time until the se-
cured party performs the acts sufficient to perfect its inter-
est. Such a lien would, of course, lose its priority if, during
the relation-back period, the secured party performed those
acts; such a possibility does not mean that a contract creditor
“cannot” acquire such a lien, however, but merely that its
superiority may be fleeting. Not until the secured party ac-
tually performs the final act that will perfect its interest can
other creditors be foreclosed conclusively from obtaining a
superior lien. It is only then that they “cannot” acquire
such a lien. Thus, the terms of § 547(e)(1)(B) apparently
imply that a transfer is “perfected” only when the secured
party has done all the acts required to perfect its interest,
not at the moment as of which state law may retroactively
deem that perfection effective.

A variety of considerations support this conclusion.
First, a related provision of the Bankruptcy Code raises a
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negative implication to the effect that Congress did not in-
tend state relation-back provisions or grace periods to con-
trol a trustee’s power to avoid preferences. Section 546 of
the Code puts certain limits on the avoidance powers set
forth elsewhere, as in the provision of § 546(b)(1)(A) that the
“rights and powers of a trustee under sections 544, 545, and
549 of this title are subject to any generally applicable law
that . . . permits perfection of an interest in property to be
effective against an entity that acquires rights in such prop-
erty before the date of perfection.” Not only does the series
skip from § 545 to § 549, but the omission of § 547 becomes all
the more pointed when read against the other subsections of
§ 546, all of which refer explicitly to powers and proceedings
under § 547. See 11 U. S. C. §§ 546(a), (c)–(g). So, it is hard
to resist the implication that Congress quite specifically in-
tended a trustee’s power to avoid prepetition preferences to
prevail over any state rules permitting relation back.

There is further support for this reading in the circum-
stances of the 1994 amendment to the Bankruptcy Code that
extended the perfection period under § 547(c)(3)(B) from 10
to 20 days. See Bankruptcy Reform Act of 1994, § 203(1),
Pub. L. 103–394, 108 Stat. 4122. At the time this legislation
was passed, most States had some version of Article 9–301(2)
of the Uniform Commercial Code, which provides that

“[i]f the secured party files with respect to a purchase
money security interest before or within ten days after
the debtor receives possession of the collateral, he takes
priority over the rights of a transferee in bulk or of a
lien creditor which arise between the time the security
interest attaches and the time of filing.” Uniform Com-
mercial Code § 9–301(2), 3A U. L. A. 10 (1992).

Forty-two States had adopted modifications extending the
grace period to 20 days or more after the debtor’s first pos-
session of the collateral. See Uniform Commercial Code
§ 9–301, 3A U. L. A. 10, 14–15 (1992 and Supp. 1997); Cal.
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Com. Code Ann. § 9301(2) (West Supp. 1997); R. I. Gen. Laws
§ 6A–9–301(2) (1992).

Under Fidelity’s view of the way § 547(c)(3) acts together
with state law, a creditor in any of those States could have
perfected its security interest between the 10th and the 20th
day and still have complied with the 10-day deadline in the
pre-1994 version of the Bankruptcy Code. Indeed, on Fidel-
ity’s view, the only States in which antecedent perfection
would not have been recognized under the old federal 10-day
period would have been States with no relation-back period
at all (of which there was none), or States in which relation
back went only to the 11th (or a later) day after creation
(of which, it is not surprising to learn, there also was none),
or States in which the time for acting under the relation-back
rule was less than 20 days (of which there were only eight,
plus Guam and the District of Columbia). If Congress had
shared Fidelity’s view of the federal 10-day provision, then
the 1994 amendment would have accomplished very little,
extending the period only in those few States that lacked a
20-day grace period. And, of course, it is hard to under-
stand why Congress would have wanted to do that. The
change would not have brought uniformity to federal bank-
ruptcy practice, for on Fidelity’s view a State could have
chosen a longer period (and, in the context of motor vehicles,
at least some have done so, see, e. g., W. Va. Code § 17A–4A–
4(a) (1996) (providing 60-day period)). The net effect of the
1994 amendment would thus have been merely to benefit a
class of creditors in only eight States, Guam, and the District
of Columbia, jurisdictions which could have looked out for
their own creditors if they had chosen to do so. It is not
easy to imagine that Congress meant to accomplish nothing
more, and nothing uniform, by its effort.

Driven to the last ditch, Fidelity relies on an isolated piece
of legislative history. On the floor of the Senate one day in
April 1994, during consideration of the Bankruptcy Reform
Act of 1993, a bill which was never enacted but which had a
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provision identical to the 1994 amendment that extended the
§ 547(c)(3)(B) perfection period to 20 days, Senators Heflin
and Sasser appeared to address the issue now before us.4

During their colloquy, the Senators agreed that “although
there is no statutory language to codify [the Eleventh Cir-
cuit’s decision in In re Busenlehner and the Tenth Circuit’s
decision in In re Hesser], they are consistent with Federal
bankruptcy law.” 140 Cong. Rec. 8035 (1994) (remarks of
Sen. Sasser). Senator Heflin thought it “appropriate at this
time for the Senate to state its intent to confirm the interpre-
tations of these circuits.” Ibid. Fidelity takes this ex-
change as indicating that in passing the 1994 amendment
Congress meant to enact the holdings of the Tenth and Elev-
enth Circuits that the term “perfected” in § 547(c)(3)(B) may
refer to the conclusion provided by a relation-back rule, not
only to the creditor’s act of filing.

But the colloquy supports no such argument. Senator
Heflin began it by describing the enabling loan exception and
noting that the proposed amendment would extend the
“[f]ederal time period from 10 to 20 days.” Ibid. Senator
Sasser responded that he thought it “advisable to clarify a
related issue that has caused unnecessary litigation through-
out the country.” Ibid. Senator Sasser later stated that he
was “[c]larifying that ‘relation back’ statutes are consistent
with the Federal law.” Ibid. These remarks reflect the
Senators’ understanding that they were not discussing the
effect of any legislative proposal before them. Indeed, as
we have seen, “perfection” is defined elsewhere and the Sen-
ate was not addressing the definition provision. The Sena-
tors were simply using the occasion to offer their own views
on existing law, a conclusion underscored by Senator Sasser’s
observation that “there is no statutory language to codify
these court cases.” Ibid.

4 We say “appeared” because the colloquy is not free of ambiguity. See
140 Cong. Rec. 8035 (1994). For the sake of argument, we treat it in the
light most favorable to Fidelity.
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Whatever weight some Members of this Court might ac-
cord to floor statements about proposals actually under con-
sideration, remarks that purport to clarify “related” areas of
the law can have little persuasive force, and in this case none
at all. For the Senators’ remarks were not only at odds with
the governing text but also with the current of the broader
statutory history of the preference provisions, which persua-
sively suggests that Congress intended § 547(c)(3)(B) to es-
tablish a uniform federal perfection period immune to alter-
ation by state laws permitting relation back. The former
version of the preference provisions, § 60 of the previous
Bankruptcy Act, referred explicitly to state law in determin-
ing when a transfer occurred. It first provided a general
rule that a transfer of an interest in personal property oc-
curred “when it became so far perfected that no subsequent
lien upon such property obtainable by legal or equitable pro-
ceedings on a simple contract could become superior to the
rights of the transferee.” 11 U. S. C. § 96(a)(2) (1964 ed.).
But it then subjected this general rule to the exceptions that

“[w]here (A) the applicable law specifies a stated
period of time of not more than twenty-one days after
the transfer within which recording, delivery, or some
other act is required, and compliance therewith is had
within such stated period of time; or where (B) the ap-
plicable law specifies no such stated period of time or
where such stated period of time is more than twenty-
one days, and compliance therewith is had within
twenty-one days after the transfer, the transfer shall be
deemed to be made or suffered at the time of the trans-
fer.” § 96(a)(7)(I).

Thus, a transfer was deemed to have occurred on the date of
the transaction that gave rise to it, not on the later date of
“recording, delivery, or . . . other act,” so long as the creditor
had complied with state relation-back law within 21 days.
But even this former version of the Act, which explicitly
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looked to state-law rules to determine the effective date of
transfer, did not allow those rules to extend the creditor’s
opportunity to act beyond the uniform outer time limit that
it provided. In light of this history, we see no basis to say
that subsequent amendments removing references to state-
law options had the counterintuitive effect of deferring to
such options even beyond what the old law would have done.

In short, the text, structure, and history of the preference
provisions lead to the understanding that a creditor may in-
voke the enabling loan exception of § 547(c)(3) only by acting
to perfect its security interest within 20 days after the
debtor takes possession of its property.

* * *

Accordingly, we affirm the judgment of the Court of
Appeals for the Eighth Circuit.

It is so ordered.
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For 15 of the years Ronald Elwell worked for respondent General Motors
Corporation (GM), he was assigned to a group that studied the perform-
ance of GM vehicles. Elwell’s studies and research concentrated on ve-
hicular fires, and he frequently aided GM lawyers defending against
product liability actions. The Elwell-GM employment relationship
soured in 1987, and Elwell agreed to retire after serving as a consultant
for two years. Disagreement surfaced again when Elwell’s retirement
time neared and continued into 1991. That year, plaintiffs in a Georgia
product liability action deposed Elwell. The Georgia case involved a
GM pickup truck fuel tank that burst into flames just after a collision.
Over GM’s objection, Elwell testified that the truck’s fuel system was
inferior to competing products. This testimony differed markedly from
testimony Elwell had given as GM’s in-house expert witness. A month
later, Elwell sued GM in a Michigan County Court, alleging wrongful
discharge and other tort and contract claims. GM counterclaimed, con-
tending that Elwell had breached his fiduciary duty to GM. In settle-
ment, GM paid Elwell an undisclosed sum of money, and the parties
stipulated to the entry of a permanent injunction barring Elwell from
testifying as a witness in any litigation involving GM without GM’s con-
sent, but providing that the injunction “shall not operate to interfere
with the jurisdiction of the Court in . . . Georgia [where the litigation
involving the fuel tank was still pending].” (Emphasis added.) In ad-
dition, the parties entered into a separate settlement agreement, which
provided that GM would not institute contempt or breach-of-contract
proceedings against Elwell for giving subpoenaed testimony in another
court or tribunal. Thereafter, the Bakers, petitioners here, subpoenaed
Elwell to testify in their product liability action against GM, commenced
in Missouri state court and removed by GM to federal court, in which
the Bakers alleged that a faulty GM fuel pump caused the vehicle fire
that killed their mother. GM asserted that the Michigan injunction
barred Elwell’s testimony. After in camera review of the Michigan
injunction and the settlement agreement, the District Court allowed the
Bakers to depose Elwell and to call him as a witness at trial, stating
alternative grounds for its ruling: (1) Michigan’s injunction need not be
enforced because blocking Elwell’s testimony would violate Missouri’s
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“public policy,” which shielded from disclosure only privileged or other-
wise confidential information; (2) just as the injunction could be modified
in Michigan, so a court elsewhere could modify the decree. Elwell testi-
fied for the Bakers at trial, and they were awarded $11.3 million in
damages. The Eighth Circuit reversed, ruling, inter alia, that Elwell’s
testimony should not have been admitted. Assuming, arguendo, the
existence of a public policy exception to the full faith and credit com-
mand, the court concluded that the District Court erroneously relied on
Missouri’s policy favoring disclosure of relevant, nonprivileged informa-
tion, for Missouri has an “equally strong public policy in favor of full
faith and credit.” The court also determined that the evidence was
insufficient to show that the Michigan court would modify the injunction
barring Elwell’s testimony.

Held: Elwell may testify in the Missouri action without offense to the
national full faith and credit command. Pp. 231–241.

(a) The animating purpose of the Constitution’s Full Faith and Credit
Clause “was to alter the status of the several states as independent
foreign sovereignties, each free to ignore obligations created under the
laws or by the judicial proceedings of the others, and to make them
integral parts of a single nation throughout which a remedy upon a just
obligation might be demanded as of right, irrespective of the state of its
origin.” Milwaukee County v. M. E. White Co., 296 U. S. 268, 277. As
to judgments, the full faith and credit obligation is exacting. A final
judgment in one State, if rendered by a court with adjudicatory author-
ity over the subject matter and persons governed by the judgment,
qualifies for recognition throughout the land. See, e. g., Matsushita
Elec. Industrial Co. v. Epstein, 516 U. S. 367, 373. A court may be
guided by the forum State’s “public policy” in determining the law appli-
cable to a controversy, see Nevada v. Hall, 440 U. S. 410, 421–424, but
this Court’s decisions support no roving “public policy exception” to the
full faith and credit due judgments, see, e. g., Estin v. Estin, 334 U. S.
541, 546. In assuming the existence of a ubiquitous “public policy ex-
ception” permitting one State to resist recognition of another’s judg-
ment, the District Court in the Bakers’ action misread this Court’s prec-
edent. Further, the Court has never placed equity decrees outside the
full faith and credit domain. Equity decrees for the payment of money
have long been considered equivalent to judgments at law entitled to
nationwide recognition. See, e. g., Barber v. Barber, 323 U. S. 77.
There is no reason why the preclusive effects of an adjudication on par-
ties and those “in privity” with them, i. e., claim preclusion and issue
preclusion, should differ depending solely upon the type of relief sought
in a civil action. Cf., e. g., id., at 87 (Jackson, J., concurring). Full faith
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and credit, however, does not mean that enforcement measures must
travel with the sister state judgment as preclusive effects do; such
measures remain subject to the evenhanded control of forum law. See
McElmoyle ex rel. Bailey v. Cohen, 13 Pet. 312, 325. Orders command-
ing action or inaction have been denied enforcement in a sister State
when they purported to accomplish an official act within the exclusive
province of that other State or interfered with litigation over which the
ordering State had no authority. See, e. g., Fall v. Eastin, 215 U. S.
1. Pp. 231–236.

(b) With these background principles in view, this Court turns to the
dimensions of the order GM relies upon to stop Elwell’s testimony and
asks: What matters did the Michigan injunction legitimately conclude?
Although the Michigan order is claim preclusive between Elwell and
GM, Michigan’s judgment cannot reach beyond the Elwell-GM contro-
versy to control proceedings against GM brought in other States, by
other parties, asserting claims the merits of which Michigan has not
considered. Michigan has no power over those parties, and no basis for
commanding them to become intervenors in the Elwell-GM dispute.
See Martin v. Wilks, 490 U. S. 755, 761–763. Most essentially, although
Michigan’s decree could operate against Elwell to preclude him from
volunteering his testimony in another jurisdiction, a Michigan court can-
not, by entering the injunction to which Elwell and GM stipulated, dic-
tate to a court in another jurisdiction that evidence relevant in the
Bakers’ case—a controversy to which Michigan is foreign—shall be in-
admissible. This conclusion creates no general exception to the full
faith and credit command, and surely does not permit a State to refuse
to honor a sister state judgment based on the forum’s choice of law or
policy preferences. This Court simply recognizes, however, that, just
as the mechanisms for enforcing a judgment do not travel with the judg-
ment itself for purposes of full faith and credit, and just as one State’s
judgment cannot automatically transfer title to land in another State,
similarly the Michigan decree cannot determine evidentiary issues in a
lawsuit brought by parties who were not subject to the jurisdiction of
the Michigan court. Cf. United States v. Nixon, 418 U. S. 683, 710.
The language of the consent decree, excluding from its scope the then-
pending Georgia action, is informative. If the Michigan order would
have interfered with the Georgia court’s jurisdiction, Michigan’s ban
would, in the same way, interfere with the jurisdiction of courts in other
States in similar cases. GM recognized the interference potential of
the consent decree by agreeing not to institute contempt or breach-of-
contract proceedings against Elwell for giving subpoenaed testimony
elsewhere. That GM ruled out resort to the court that entered the
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injunction is telling, for injunctions are ordinarily enforced by the en-
joining court, not by a surrogate tribunal. Pp. 237–241.

86 F. 3d 811, reversed and remanded.

Ginsburg, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Stevens, Souter, and Breyer, JJ., joined. Scalia, J., filed
an opinion concurring in the judgment, post, p. 241. Kennedy, J., filed
an opinion concurring in the judgment, in which O’Connor and Thomas,
JJ., joined, post, p. 243.

Laurence H. Tribe argued the cause for petitioners. With
him on the briefs were Jonathan S. Massey, James W. Jeans,
Sr., David L. Shapiro, Robert L. Langdon, and J. Kent
Emison.

Paul T. Cappuccio argued the cause for respondent. With
him on the brief were Kenneth W. Starr, Richard A. Cor-
dray, Jay P. Lefkowitz, Thomas A. Gottschalk, and James
A. Durkin.*

Justice Ginsburg delivered the opinion of the Court.
This case concerns the authority of one State’s court to

order that a witness’ testimony shall not be heard in any

*Briefs of amici curiae urging reversal were filed for the State of
Missouri et al. by Jeremiah W. (Jay) Nixon, Attorney General of Mis-
souri, and Karen King Mitchell, Richard Blumenthal, Attorney Gen-
eral of Connecticut, Thomas J. Miller, Attorney General of Iowa, Scott
Harshbarger, Attorney General of Massachusetts, Mike Moore, Attorney
General of Mississippi, Christine O. Gregoire, Attorney General of Wash-
ington, and James E. Doyle, Attorney General of Wisconsin; for the As-
sociation of Trial Lawyers of America by Jeffrey Robert White, Cheryl
Flax-Davidson, and Howard F. Twiggs; and for the Center for Auto Safety.

Briefs of amici curiae urging affirmance were filed for the National
Association of Manufacturers et al. by Mark B. Helm, Kristin A. Linsley,
Jan S. Amundson, Quentin Riegel, and Todd S. Brilliant; and for the
Product Liability Advisory Council, Inc., by Stephen M. Shapiro, Andrew
L. Frey, Kenneth S. Geller, and John J. Sullivan.

A brief of amici curiae was filed for the State of Ohio et al. by Betty D.
Montgomery, Attorney General of Ohio, Jeffrey S. Sutton, State Solicitor,
and Elise Porter, Assistant Attorney General, Gale A. Norton, Attorney
General of Colorado, Jan Graham, Attorney General of Utah, and Richard
Cullen, Attorney General of Virginia.
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court of the United States. In settlement of claims and
counterclaims precipitated by the discharge of Ronald El-
well, a former General Motors Corporation (GM) engineering
analyst, GM paid Elwell an undisclosed sum of money, and
the parties agreed to a permanent injunction. As stipulated
by GM and Elwell and entered by a Michigan County Court,
the injunction prohibited Elwell from “testifying, without
the prior written consent of [GM], . . . as . . . a witness of
any kind . . . in any litigation already filed, or to be filed in
the future, involving [GM] as an owner, seller, manufacturer
and/or designer . . . .” GM separately agreed, however, that
if Elwell were ordered to testify by a court or other tribunal,
such testimony would not be actionable as a violation of the
Michigan court’s injunction or the GM-Elwell agreement.

After entry of the stipulated injunction in Michigan, El-
well was subpoenaed to testify in a product liability action
commenced in Missouri by plaintiffs who were not involved
in the Michigan case. The question presented is whether
the national full faith and credit command bars Elwell’s testi-
mony in the Missouri case. We hold that Elwell may testify
in the Missouri action without offense to the full faith and
credit requirement.

I
Two lawsuits, initiated by different parties in different

States, gave rise to the full faith and credit issue before us.
One suit involved a severed employment relationship, the
other, a wrongful-death complaint. We describe each con-
troversy in turn.

A
The Suit Between Elwell and General Motors

Ronald Elwell was a GM employee from 1959 until 1989.
For 15 of those years, beginning in 1971, Elwell was assigned
to the Engineering Analysis Group, which studied the
performance of GM vehicles, most particularly vehicles in-
volved in product liability litigation. Elwell’s studies and
research concentrated on vehicular fires. He assisted in
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improving the performance of GM products by suggesting
changes in fuel line designs. During the course of his em-
ployment, Elwell frequently aided GM lawyers engaged in
defending GM against product liability actions. Beginning
in 1987, the Elwell-GM employment relationship soured.
GM and Elwell first negotiated an agreement under which
Elwell would retire after serving as a GM consultant for two
years. When the time came for Elwell to retire, however,
disagreement again surfaced and continued into 1991.

In May 1991, plaintiffs in a product liability action pending
in Georgia deposed Elwell. The Georgia case involved a GM
pickup truck fuel tank that burst into flames just after a
collision. During the deposition, and over the objection of
counsel for GM, Elwell gave testimony that differed mark-
edly from testimony he had given when serving as an
in-house expert witness for GM. Specifically, Elwell had
several times defended the safety and crashworthiness of
the pickup’s fuel system. On deposition in the Georgia
action, however, Elwell testified that the GM pickup truck
fuel system was inferior in comparison to competing
products.

A month later, Elwell sued GM in a Michigan County
Court, alleging wrongful discharge and other tort and con-
tract claims. GM counterclaimed, contending that Elwell
had breached his fiduciary duty to GM by disclosing privi-
leged and confidential information and misappropriating doc-
uments. In response to GM’s motion for a preliminary in-
junction, and after a hearing, the Michigan trial court, on
November 22, 1991, enjoined Elwell from

“consulting or discussing with or disclosing to any per-
son any of General Motors Corporation’s trade secrets[,]
confidential information or matters of attorney-client
work product relating in any manner to the subject mat-
ter of any products liability litigation whether already
filed or [to be] filed in the future which Ronald Elwell
received, had knowledge of, or was entrusted with dur-
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ing his employments with General Motors Corporation.”
Elwell v. General Motors Corp., No. 91–115946NZ
(Wayne Cty.) (Order Granting in Part, Denying in Part
Injunctive Relief, pp. 1–2), App. 9–10.

In August 1992, GM and Elwell entered into a settlement
under which Elwell received an undisclosed sum of money.
The parties also stipulated to the entry of a permanent in-
junction and jointly filed with the Michigan court both the
stipulation and the agreed-upon injunction. The proposed
permanent injunction contained two proscriptions. The
first substantially repeated the terms of the preliminary
injunction; the second comprehensively enjoined Elwell from

“testifying, without the prior written consent of General
Motors Corporation, either upon deposition or at trial,
as an expert witness, or as a witness of any kind, and
from consulting with attorneys or their agents in any
litigation already filed, or to be filed in the future, involv-
ing General Motors Corporation as an owner, seller,
manufacturer and/or designer of the product(s) in issue.”
Order Dismissing Plaintiff ’s Complaint and Granting
Permanent Injunction (Wayne Cty., Aug. 26, 1992), p. 2,
App. 30.

To this encompassing bar, the consent injunction made an
exception: “[This provision] shall not operate to interfere
with the jurisdiction of the Court in . . . Georgia [where the
litigation involving the fuel tank was still pending].” Ibid.
(emphasis added). No other noninterference provision ap-
pears in the stipulated decree. On August 26, 1992, with no
further hearing, the Michigan court entered the injunction
precisely as tendered by the parties.1

Although the stipulated injunction contained an exception
only for the Georgia action then pending, Elwell and GM
included in their separate settlement agreement a more gen-

1 A judge new to the case, not the judge who conducted a hearing at the
preliminary injunction stage, presided at the settlement stage and entered
the permanent injunction.
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eral limitation. If a court or other tribunal ordered Elwell
to testify, his testimony would “in no way” support a GM
action for violation of the injunction or the settlement
agreement:

“ ‘It is agreed that [Elwell’s] appearance and testimony,
if any, at hearings on Motions to quash subpoena or at
deposition or trial or other official proceeding, if the
Court or other tribunal so orders, will in no way form
a basis for an action in violation of the Permanent In-
junction or this Agreement.’ ” Settlement Agreement,
p. 10, as quoted in 86 F. 3d 811, 820, n. 11 (CA8 1996).

In the six years since the Elwell-GM settlement, Elwell
has testified against GM both in Georgia (pursuant to the
exception contained in the injunction) and in several other
jurisdictions in which Elwell has been subpoenaed to testify.

B

The Suit Between the Bakers and General Motors

Having described the Elwell-GM employment termination
litigation, we next summarize the wrongful-death complaint
underlying this case. The decedent, Beverly Garner, was a
front-seat passenger in a 1985 Chevrolet S–10 Blazer in-
volved in a February 1990 Missouri highway accident. The
Blazer’s engine caught fire, and both driver and passenger
died. In September 1991, Garner’s sons, Kenneth and
Steven Baker, commenced a wrongful-death product liability
action against GM in a Missouri state court. The Bakers
alleged that a faulty fuel pump in the 1985 Blazer caused the
engine fire that killed their mother. GM removed the case
to federal court on the basis of the parties’ diverse citizen-
ship. On the merits, GM asserted that the fuel pump was
neither faulty nor the cause of the fire, and that collision
impact injuries alone caused Garner’s death.

The Bakers sought both to depose Elwell and to call him
as a witness at trial. GM objected to Elwell’s appearance as
a deponent or trial witness on the ground that the Michigan
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injunction barred his testimony. In response, the Bakers
urged that the Michigan injunction did not override a Mis-
souri subpoena for Elwell’s testimony. The Bakers further
noted that, under the Elwell-GM settlement agreement, El-
well could testify if a court so ordered, and such testimony
would not be actionable as a violation of the Michigan
injunction.

After in camera review of the Michigan injunction and the
settlement agreement, the Federal District Court in Mis-
souri allowed the Bakers to depose Elwell and to call him as
a witness at trial. Responding to GM’s objection, the Dis-
trict Court stated alternative grounds for its ruling: (1)
Michigan’s injunction need not be enforced because blocking
Elwell’s testimony would violate Missouri’s “public policy,”
which shielded from disclosure only privileged or otherwise
confidential information; (2) just as the injunction could be
modified in Michigan, so a court elsewhere could modify the
decree.

At trial, Elwell testified in support of the Bakers’ claim
that the alleged defect in the fuel pump system contributed
to the postcollision fire. In addition, he identified and de-
scribed a 1973 internal GM memorandum bearing on the risk
of fuel-fed engine fires. Following trial, the jury awarded
the Bakers $11.3 million in damages, and the District Court
entered judgment on the jury’s verdict.

The United States Court of Appeals for the Eighth Circuit
reversed the District Court’s judgment, ruling, inter alia,
that Elwell’s testimony should not have been admitted. 86
F. 3d 811 (1996). Assuming, arguendo, the existence of a
public policy exception to the full faith and credit command,
the Court of Appeals concluded that the District Court erro-
neously relied on Missouri’s policy favoring disclosure of rele-
vant, nonprivileged information, see id., at 818–819, for Mis-
souri has an “equally strong public policy in favor of full faith
and credit,” id., at 819.

The Eighth Circuit also determined that the evidence was
insufficient to show that the Michigan court would modify



522US2 Unit: $U15 [02-03-00 12:49:01] PAGES PGT: OPIN

231Cite as: 522 U. S. 222 (1998)

Opinion of the Court

the injunction barring Elwell’s testimony. See id., at 819–
820. The Court of Appeals observed that the Michigan
court “has been asked on several occasions to modify the
injunction, [but] has yet to do so,” and noted that, if the
Michigan court did not intend to block Elwell’s testimony in
cases like the Bakers’, “the injunction would . . . have been
unnecessary.” Id., at 820.

We granted certiorari to decide whether the full faith and
credit requirement stops the Bakers, who were not parties
to the Michigan proceeding, from obtaining Elwell’s testi-
mony in their Missouri wrongful-death action. 520 U. S.
1142 (1997).2

II
A

The Constitution’s Full Faith and Credit Clause provides:

“Full Faith and Credit shall be given in each State to
the public Acts, Records, and judicial Proceedings of
every other State. And the Congress may by general
Laws prescribe the Manner in which such Acts, Records
and Proceedings shall be proved, and the Effect
thereof.” Art. IV, § 1.3

Pursuant to that Clause, Congress has prescribed:

“Such Acts, records and judicial proceedings or copies
thereof, so authenticated, shall have the same full faith
and credit in every court within the United States and
its Territories and Possessions as they have by law or

2 In conflict with the Eighth Circuit, many other lower courts have per-
mitted Elwell to testify as to nonprivileged and non-trade-secret matters.
See Addendum to Brief for Petitioners (citing cases).

3 Predating the Constitution, the Articles of Confederation contained a
provision of the same order: “Full faith and credit shall be given in each
of these States to the records, acts and judicial proceedings of the courts
and magistrates of every other State.” Articles of Confederation, Art.
IV. For a concise history of full faith and credit, see Jackson, Full Faith
and Credit—The Lawyer’s Clause of the Constitution, 45 Colum. L. Rev.
1 (1945).
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usage in the courts of such State, Territory or Posses-
sion from which they are taken.” 28 U. S. C. § 1738.4

The animating purpose of the full faith and credit command,
as this Court explained in Milwaukee County v. M. E. White
Co., 296 U. S. 268 (1935),

“was to alter the status of the several states as inde-
pendent foreign sovereignties, each free to ignore obli-
gations created under the laws or by the judicial pro-
ceedings of the others, and to make them integral parts
of a single nation throughout which a remedy upon a just
obligation might be demanded as of right, irrespective of
the state of its origin.” Id., at 277.

See also Estin v. Estin, 334 U. S. 541, 546 (1948) (the Full
Faith and Credit Clause “substituted a command for the ear-
lier principles of comity and thus basically altered the status
of the States as independent sovereigns”).

Our precedent differentiates the credit owed to laws (leg-
islative measures and common law) and to judgments. “In
numerous cases this Court has held that credit must be given
to the judgment of another state although the forum would
not be required to entertain the suit on which the judgment
was founded.” Milwaukee County, 296 U. S., at 277. The
Full Faith and Credit Clause does not compel “a state to
substitute the statutes of other states for its own statutes
dealing with a subject matter concerning which it is compe-
tent to legislate.” Pacific Employers Ins. Co. v. Industrial
Accident Comm’n, 306 U. S. 493, 501 (1939); see Phillips

4 The first Congress enacted the original full faith and credit statute
in May 1790. See Act of May 26, 1790, ch. 11, 1 Stat. 122 (codified as
amended at 28 U. S. C. § 1738) (“And the said records and judicial proceed-
ings authenticated as aforesaid, shall have such faith and credit given to
them in every court within the United States, as they have by law or
usage in the courts of the state from whence the said records are or shall
be taken.”). Although the text of the statute has been revised since then,
the command for full faith and credit to judgments has remained constant.
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Petroleum Co. v. Shutts, 472 U. S. 797, 818–819 (1985).
Regarding judgments, however, the full faith and credit
obligation is exacting. A final judgment in one State, if
rendered by a court with adjudicatory authority over the
subject matter and persons governed by the judgment,
qualifies for recognition throughout the land. For claim and
issue preclusion (res judicata) purposes,5 in other words, the
judgment of the rendering State gains nationwide force.
See, e. g., Matsushita Elec. Industrial Co. v. Epstein, 516
U. S. 367, 373 (1996); Kremer v. Chemical Constr. Corp., 456
U. S. 461, 485 (1982); see also Reese & Johnson, The Scope
of Full Faith and Credit to Judgments, 49 Colum. L. Rev.
153 (1949).

A court may be guided by the forum State’s “public policy”
in determining the law applicable to a controversy. See
Nevada v. Hall, 440 U. S. 410, 421–424 (1979).6 But our deci-
sions support no roving “public policy exception” to the full
faith and credit due judgments. See Estin, 334 U. S., at 546
(Full Faith and Credit Clause “ordered submission . . . even
to hostile policies reflected in the judgment of another State,
because the practical operation of the federal system, which
the Constitution designed, demanded it.”); Fauntleroy v.
Lum, 210 U. S. 230, 237 (1908) ( judgment of Missouri court

5 “Res judicata” is the term traditionally used to describe two discrete
effects: (1) what we now call claim preclusion (a valid final adjudication of
a claim precludes a second action on that claim or any part of it), see
Restatement (Second) of Judgments §§ 17–19 (1982); and (2) issue preclu-
sion, long called “collateral estoppel” (an issue of fact or law, actually liti-
gated and resolved by a valid final judgment, binds the parties in a subse-
quent action, whether on the same or a different claim), see id., § 27. On
use of the plain English terms claim and issue preclusion in lieu of res
judicata and collateral estoppel, see Migra v. Warren City School Dist.
Bd. of Ed., 465 U. S. 75, 77, n. 1 (1984).

6 See also Paulsen & Sovern, “Public Policy” in the Conflict of Laws, 56
Colum. L. Rev. 969, 980–981 (1956) (noting traditional but dubious use of
the term “public policy” to obscure “an assertion of the forum’s right to
have its [own] law applied to the [controversy] because of the forum’s rela-
tionship to it”).
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entitled to full faith and credit in Mississippi even if Missouri
judgment rested on a misapprehension of Mississippi law).
In assuming the existence of a ubiquitous “public policy
exception” permitting one State to resist recognition of an-
other State’s judgment, the District Court in the Bakers’
wrongful-death action, see supra, at 230, misread our prece-
dent. “The full faith and credit clause is one of the provi-
sions incorporated into the Constitution by its framers for
the purpose of transforming an aggregation of independent,
sovereign States into a nation.” Sherrer v. Sherrer, 334
U. S. 343, 355 (1948). We are “aware of [no] considerations
of local policy or law which could rightly be deemed to impair
the force and effect which the full faith and credit clause and
the Act of Congress require to be given to [a money] judg-
ment outside the state of its rendition.” Magnolia Petro-
leum Co. v. Hunt, 320 U. S. 430, 438 (1943).

The Court has never placed equity decrees outside the full
faith and credit domain. Equity decrees for the payment of
money have long been considered equivalent to judgments
at law entitled to nationwide recognition. See, e. g., Barber
v. Barber, 323 U. S. 77 (1944) (unconditional adjudication of
petitioner’s right to recover a sum of money is entitled to
full faith and credit); see also A. Ehrenzweig, Conflict of
Laws § 51, p. 182 (rev. ed. 1962) (describing as “indefensible”
the old doctrine that an equity decree, because it does not
“merge” the claim into the judgment, does not qualify for
recognition). We see no reason why the preclusive effects
of an adjudication on parties and those “in privity” with
them, i. e., claim preclusion and issue preclusion (res judicata
and collateral estoppel),7 should differ depending solely upon
the type of relief sought in a civil action. Cf. Barber, 323

7 See supra, at 233, n. 5; 18 C. Wright, A. Miller, & E. Cooper, Federal
Practice and Procedure § 4467, p. 635 (1981) (Although “[a] second state
need not directly enforce an injunction entered by another state . . . [it]
may often be required to honor the issue preclusion effects of the first
judgment.”).
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U. S., at 87 (Jackson, J., concurring) (Full Faith and Credit
Clause and its implementing statute speak not of “judg-
ments” but of “ ‘judicial proceedings’ without limitation”);
Fed. Rule Civ. Proc. 2 (providing for “one form of action to
be known as ‘civil action,’ ” in lieu of discretely labeled ac-
tions at law and suits in equity).

Full faith and credit, however, does not mean that States
must adopt the practices of other States regarding the time,
manner, and mechanisms for enforcing judgments. Enforce-
ment measures do not travel with the sister state judgment
as preclusive effects do; such measures remain subject to the
evenhanded control of forum law. See McElmoyle ex rel.
Bailey v. Cohen, 13 Pet. 312, 325 (1839) ( judgment may be
enforced only as “laws [of enforcing forum] may permit”); see
also Restatement (Second) of Conflict of Laws § 99 (1969)
(“The local law of the forum determines the methods by
which a judgment of another state is enforced.”).8

Orders commanding action or inaction have been denied
enforcement in a sister State when they purported to accom-
plish an official act within the exclusive province of that
other State or interfered with litigation over which the or-
dering State had no authority. Thus, a sister State’s decree
concerning land ownership in another State has been held
ineffective to transfer title, see Fall v. Eastin, 215 U. S. 1
(1909), although such a decree may indeed preclusively adju-
dicate the rights and obligations running between the par-
ties to the foreign litigation, see, e. g., Robertson v. Howard,
229 U. S. 254, 261 (1913) (“[I]t may not be doubted that a

8 Congress has provided for the interdistrict registration of federal-
court judgments for the recovery of money or property. 28 U. S. C. § 1963
(upon registration, the judgment “shall have the same effect as a judgment
of the district court of the district where registered and may be enforced
in like manner”). A similar interstate registration procedure is effective
in most States, as a result of widespread adoption of the Revised Uniform
Enforcement of Foreign Judgments Act, 13 U. L. A. 149 (1986). See id.,
at 13 (Supp. 1997) (Table) (listing adoptions in 44 States and the District
of Columbia).
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court of equity in one State in a proper case could compel a
defendant before it to convey property situated in another
State.”). And antisuit injunctions regarding litigation else-
where, even if compatible with due process as a direction
constraining parties to the decree, see Cole v. Cunningham,
133 U. S. 107 (1890), in fact have not controlled the second
court’s actions regarding litigation in that court. See, e. g.,
James v. Grand Trunk Western R. Co., 14 Ill. 2d 356, 372,
152 N. E. 2d 858, 867 (1958); see also E. Scoles & P. Hay,
Conflict of Laws § 24.21, p. 981 (2d ed. 1992) (observing that
antisuit injunction “does not address, and thus has no preclu-
sive effect on, the merits of the litigation [in the second
forum]”).9 Sanctions for violations of an injunction, in any
event, are generally administered by the court that issued
the injunction. See, e. g., Stiller v. Hardman, 324 F. 2d 626,
628 (CA2 1963) (nonrendition forum enforces monetary relief
portion of a judgment but leaves enforcement of injunctive
portion to rendition forum).

9 This Court has held it impermissible for a state court to enjoin a party
from proceeding in a federal court, see Donovan v. Dallas, 377 U. S. 408
(1964), but has not yet ruled on the credit due to a state-court injunction
barring a party from maintaining litigation in another State, see Ginsburg,
Judgments in Search of Full Faith and Credit: The Last-in-Time Rule for
Conflicting Judgments, 82 Harv. L. Rev. 798, 823 (1969); see also Reese,
Full Faith and Credit to Foreign Equity Decrees, 42 Iowa L. Rev. 183,
198 (1957) (urging that, although this Court “has not yet had occasion to
determine [the issue], . . . . full faith and credit does not require dismissal
of an action whose prosecution has been enjoined,” for to hold otherwise
“would mean in effect that the courts of one state can control what goes
on in the courts of another”). State courts that have dealt with the ques-
tion have, in the main, regarded antisuit injunctions as outside the full
faith and credit ambit. See Ginsburg, 82 Harv. L. Rev., at 823, and n. 99;
see also id., at 828–829 (“The current state of the law, permitting [an
antisuit] injunction to issue but not compelling any deference outside the
rendering state, may be the most reasonable compromise between . . .
extreme alternatives,” i. e., “[a] general rule of respect for antisuit injunc-
tions running between state courts,” or “a general rule denying the states
authority to issue injunctions directed at proceedings in other states”).
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B

With these background principles in view, we turn to the
dimensions of the order GM relies upon to stop Elwell’s testi-
mony. Specifically, we take up the question: What matters
did the Michigan injunction legitimately conclude?

As earlier recounted, see supra, at 228–229, the parties
before the Michigan County Court, Elwell and GM, submit-
ted an agreed-upon injunction, which the presiding judge
signed.10 While no issue was joined, expressly litigated, and
determined in the Michigan proceeding,11 that order is claim
preclusive between Elwell and GM. Elwell’s claim for

10 GM emphasizes that a key factor warranting the injunction was El-
well’s inability to assure that any testimony he might give would steer
clear of knowledge he gained from protected confidential communications.
See Brief for Respondent 28–29; see also id., at 32 (contending that El-
well’s testimony “is pervasively and uncontrollably leavened with General
Motors’ privileged information”). Petitioners assert, and GM does not
dispute, however, that at no point during Elwell’s testimony in the Bakers’
wrongful-death action did GM object to any question or answer on the
grounds of attorney-client, attorney-work product, or trade secrets privi-
lege. See Brief for Petitioners 9.

11 In no event, we have observed, can issue preclusion be invoked against
one who did not participate in the prior adjudication. See Blonder-
Tongue Laboratories, Inc. v. University of Ill. Foundation, 402 U. S. 313,
329 (1971); Hansberry v. Lee, 311 U. S. 32, 40 (1940). Thus, Justice Ken-
nedy emphasizes the obvious in noting that the Michigan judgment has no
preclusive effect on the Bakers, for they were not parties to the Michigan
litigation. See post, at 246–248. Such an observation misses the thrust
of GM’s argument. GM readily acknowledges “the commonplace rule that
a person may not be bound by a judgment in personam in a case to which
he was not made a party.” Brief for Respondent 35. But, GM adds, the
Michigan decree does not bind the Bakers; it binds Elwell only. Most
forcibly, GM insists that the Bakers cannot object to the binding effect GM
seeks for the Michigan judgment because the Bakers have no constitution-
ally protected interest in obtaining the testimony of a particular witness.
See id., at 39 (“[T]he only party being ‘bound’ to the injunction is Elwell,
and holding him to his legal obligations does not violate anyone’s due proc-
ess rights.”). Given this argument, it is clear that issue preclusion princi-
ples, standing alone, cannot resolve the controversy GM presents.
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wrongful discharge and his related contract and tort claims
have “merged in the judgment,” and he cannot sue again to
recover more. See Parklane Hosiery Co. v. Shore, 439 U. S.
322, 326, n. 5 (1979) (“Under the doctrine of res judicata, a
judgment on the merits in a prior suit bars a second suit
involving the same parties or their privies based on the same
cause of action.”); see also Restatement (Second) of Judg-
ments § 17 (1980). Similarly, GM cannot sue Elwell else-
where on the counterclaim GM asserted in Michigan. See
id., § 23, Comment a, p. 194 (“A defendant who interposes a
counterclaim is, in substance, a plaintiff, as far as the coun-
terclaim is concerned, and the plaintiff is, in substance, a
defendant.”).

Michigan’s judgment, however, cannot reach beyond the
Elwell-GM controversy to control proceedings against GM
brought in other States, by other parties, asserting claims
the merits of which Michigan has not considered. Michigan
has no power over those parties, and no basis for command-
ing them to become intervenors in the Elwell-GM dispute.
See Martin v. Wilks, 490 U. S. 755, 761–763 (1989). Most
essentially, Michigan lacks authority to control courts else-
where by precluding them, in actions brought by strangers
to the Michigan litigation, from determining for themselves
what witnesses are competent to testify and what evidence
is relevant and admissible in their search for the truth. See
Restatement (Second) of Conflict of Laws §§ 137–139 (1969
and rev. 1988) (forum’s own law governs witness competence
and grounds for excluding evidence); cf. Société Nationale
Industrielle Aérospatiale v. United States Dist. Court for
Southern Dist. of Iowa, 482 U. S. 522, 544, n. 29 (1987) (for-
eign “blocking statute” barring disclosure of certain informa-
tion “do[es] not deprive an American court of the power to
order a party subject to its jurisdiction to produce [the infor-
mation]”); United States v. First Nat. City Bank, 396 F. 2d
897 (CA2 1968) (New York bank may not refuse to produce
records of its German branch, even though doing so might
subject the bank to civil liability under German law).
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As the District Court recognized, Michigan’s decree could
operate against Elwell to preclude him from volunteering
his testimony. See App. to Pet. for Cert. 26a–27a. But a
Michigan court cannot, by entering the injunction to which
Elwell and GM stipulated, dictate to a court in another juris-
diction that evidence relevant in the Bakers’ case—a contro-
versy to which Michigan is foreign—shall be inadmissible.
This conclusion creates no general exception to the full faith
and credit command, and surely does not permit a State to
refuse to honor a sister state judgment based on the forum’s
choice of law or policy preferences. Rather, we simply rec-
ognize that, just as the mechanisms for enforcing a judgment
do not travel with the judgment itself for purposes of full
faith and credit, see McElmoyle ex rel. Bailey v. Cohen, 13
Pet. 312 (1839); see also Restatement (Second) of Conflict of
Laws § 99, and just as one State’s judgment cannot automati-
cally transfer title to land in another State, see Fall v. Eas-
tin, 215 U. S. 1 (1909), similarly the Michigan decree cannot
determine evidentiary issues in a lawsuit brought by parties
who were not subject to the jurisdiction of the Michigan
court. Cf. United States v. Nixon, 418 U. S. 683, 710 (1974)
(“[E]xceptions to the demand for every man’s evidence are
not lightly created nor expansively construed, for they are
in derogation of the search for truth.”).12

12 Justice Kennedy inexplicably reads into our decision a sweeping
exception to full faith and credit based solely on “the integrity of Missou-
ri’s judicial processes.” Post, at 246. The Michigan judgment is not enti-
tled to full faith and credit, we have endeavored to make plain, because it
impermissibly interferes with Missouri’s control of litigation brought by
parties who were not before the Michigan court. Thus, Justice Ken-
nedy’s hypothetical, see post, at 245–246, misses the mark. If the Bakers
had been parties to the Michigan proceedings and had actually litigated
the privileged character of Elwell’s testimony, the Bakers would of course
be precluded from relitigating that issue in Missouri. See Cromwell v.
County of Sac, 94 U. S. 351, 354 (1877) (“[D]etermination of a question
directly involved in one action is conclusive as to that question in a second
suit between the same parties . . . .”); see also supra, at 233, n. 5.
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The language of the consent decree is informative in this
regard. Excluding the then-pending Georgia action from
the ban on testimony by Elwell without GM’s permission, the
decree provides that it “shall not operate to interfere with
the jurisdiction of the Court in . . . Georgia.” Elwell v.
General Motors Corp., No. 91–115946NZ (Wayne Cty.)
(Order Dismissing Plaintiff ’s Complaint and Granting Per-
manent Injunction, p. 2), App. 30 (emphasis added). But if
the Michigan order, extended to the Georgia case, would
have “interfer[ed] with the jurisdiction” of the Georgia court,
Michigan’s ban would, in the same way, “interfere with the
jurisdiction” of courts in other States in cases similar to the
one pending in Georgia.

In line with its recognition of the interference potential of
the consent decree, GM provided in the settlement agree-
ment that, if another court ordered Elwell to testify, his tes-
timony would “in no way” render him vulnerable to suit in
Michigan for violation of the injunction or agreement. See
86 F. 3d, at 815, 820, n. 11. The Eighth Circuit regarded
this settlement agreement provision as merely a concession
by GM that “some courts might fail to extend full faith and
credit to the [Michigan] injunction.” Ibid. As we have ex-
plained, however, Michigan’s power does not reach into a
Missouri courtroom to displace the forum’s own determina-
tion whether to admit or exclude evidence relevant in the
Bakers’ wrongful-death case before it. In that light, we see
no altruism in GM’s agreement not to institute contempt or
breach-of-contract proceedings against Elwell in Michigan
for giving subpoenaed testimony elsewhere. Rather, we
find it telling that GM ruled out resort to the court that
entered the injunction, for injunctions are ordinarily en-
forced by the enjoining court, not by a surrogate tribunal.
See supra, at 236.

In sum, Michigan has no authority to shield a witness from
another jurisdiction’s subpoena power in a case involving
persons and causes outside Michigan’s governance. Recog-



522US2 Unit: $U15 [02-03-00 12:49:01] PAGES PGT: OPIN

241Cite as: 522 U. S. 222 (1998)

Scalia, J., concurring in judgment

nition, under full faith and credit, is owed to dispositions
Michigan has authority to order. But a Michigan decree
cannot command obedience elsewhere on a matter the Michi-
gan court lacks authority to resolve. See Thomas v. Wash-
ington Gas Light Co., 448 U. S. 261, 282–283 (1980) (plurality
opinion) (“Full faith and credit must be given to [a] determi-
nation that [a State’s tribunal] had the authority to make;
but by a parity of reasoning, full faith and credit need not be
given to determinations that it had no power to make.”).

* * *
For the reasons stated, the judgment of the Court of Ap-

peals for the Eighth Circuit is reversed, and the case is re-
manded for further proceedings consistent with this opinion.

It is so ordered.

Justice Scalia, concurring in the judgment.

I agree with the Court that enforcement measures do not
travel with sister-state judgments as preclusive effects do.
Ante, at 235. It has long been established that “the judg-
ment of a state Court cannot be enforced out of the state by
an execution issued within it.” McElmoyle ex rel. Bailey
v. Cohen, 13 Pet. 312, 325 (1839). To recite that principle is
to decide this case.

General Motors asked a District Court in Missouri to en-
force a Michigan injunction. The Missouri court was no
more obliged to enforce the Michigan injunction by prevent-
ing Elwell from presenting his testimony than it was obliged
to enforce it by holding Elwell in contempt. The Full Faith
and Credit Clause “ ‘did not make the judgments of other
States domestic judgments to all intents and purposes, but
only gave a general validity, faith, and credit to them, as
evidence. No execution can issue upon such judgments
without a new suit in the tribunals of other States.’ ”
Thompson v. Whitman, 18 Wall. 457, 462–463 (1874) (empha-
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sis added) (quoting J. Story, Conflict of Laws § 609 (7th ed.
1872)). A judgment or decree of one State, to be sure, may
be grounds for an action (or a defense to one) in another.
But the Clause and its implementing statute

“establish a rule of evidence, rather than of jurisdiction.
While they make the record of a judgment, rendered
after due notice in one State, conclusive evidence in the
courts of another State, or of the United States, of the
matter adjudged, they do not affect the jurisdiction,
either of the court in which the judgment is rendered,
or of the court in which it is offered in evidence. Judg-
ments recovered in one State of the Union, when proved
in the courts of another government, whether state or
national, within the United States, differ from judg-
ments recovered in a foreign country in no other respect
than in not being reexaminable on their merits, nor
impeachable for fraud in obtaining them, if rendered
by a court having jurisdiction of the cause and of the
parties.” Wisconsin v. Pelican Ins. Co., 127 U. S. 265,
291–292 (1888) (citation omitted).

The judgment that General Motors obtained in Michigan
“ ‘does not carry with it, into another State, the efficacy of a
judgment upon property or persons, to be enforced by execu-
tion. To give it the force of a judgment in another State, it
must be made a judgment there; and can only be executed
in the latter as its laws may permit.’ ” Lynde v. Lynde, 181
U. S. 183, 187 (1901) (quoting McElmoyle, supra, at 325).
See, e. g., Watts v. Waddle, 6 Pet. 389, 392 (1832), a case in-
volving a suit to obtain an equity decree ordering the con-
veyance of land, duplicating such a decree already issued in
another State.

Because neither the Full Faith and Credit Clause nor its
implementing statute requires Missouri to execute the in-
junction issued by the courts of Michigan, I concur in the
judgment.



522US2 Unit: $U15 [02-03-00 12:49:01] PAGES PGT: OPIN

243Cite as: 522 U. S. 222 (1998)

Kennedy, J., concurring in judgment

Justice Kennedy, with whom Justice O’Connor and
Justice Thomas join, concurring in the judgment.

I concur in the judgment. In my view the case is con-
trolled by well-settled full faith and credit principles which
render the majority’s extended analysis unnecessary and,
with all due respect, problematic in some degree. This sep-
arate opinion explains my approach.

I

The majority, of course, is correct to hold that when a judg-
ment is presented to the courts of a second State it may not
be denied enforcement based upon some disagreement with
the laws of the State of rendition. Full faith and credit
forbids the second State to question a judgment on these
grounds. There can be little doubt of this proposition. We
have often recognized the second State’s obligation to give
effect to another State’s judgments even when the law un-
derlying those judgments contravenes the public policy of
the second State. See, e. g., Estin v. Estin, 334 U. S. 541,
544–546 (1948); Sherrer v. Sherrer, 334 U. S. 343, 354–355
(1948); Magnolia Petroleum Co. v. Hunt, 320 U. S. 430, 438
(1943); Williams v. North Carolina, 317 U. S. 287, 294–295
(1942); Fauntleroy v. Lum, 210 U. S. 230, 237 (1908).

My concern is that the majority, having stated the princi-
ple, proceeds to disregard it by announcing two broad excep-
tions. First, the majority would allow courts outside the
issuing State to decline to enforce those judgments “purport-
[ing] to accomplish an official act within the exclusive prov-
ince of [a sister] State.” Ante, at 235. Second, the basic
rule of full faith and credit is said not to cover injunctions
“interfer[ing] with litigation over which the ordering State
had no authority.” Ibid. The exceptions the majority rec-
ognizes are neither consistent with its rejection of a public
policy exception to full faith and credit nor in accord with
established rules implementing the Full Faith and Credit
Clause. As employed to resolve this case, furthermore, the
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exceptions to full faith and credit have a potential for dis-
rupting judgments, and this ought to give us considerable
pause.

Our decisions have been careful not to foreclose all effect
for the types of injunctions the majority would place outside
the ambit of full faith and credit. These authorities seem to
be disregarded by today’s holding. For example, the major-
ity chooses to discuss the extent to which courts may compel
the conveyance of property in other jurisdictions. That sub-
ject has proved to be quite difficult. Some of our cases up-
hold actions by state courts affecting land outside their terri-
torial reach. E. g., Robertson v. Howard, 229 U. S. 254, 261
(1913) (“[I]t may not be doubted that a court of equity in one
State in a proper case could compel a defendant before it to
convey property situated in another State”); see also Carpen-
ter v. Strange, 141 U. S. 87, 105–106 (1891); Muller v. Dows,
94 U. S. 444, 449 (1877); Massie v. Watts, 6 Cranch 148 (1810).
See generally 11A C. Wright, A. Miller, & M. Kane, Federal
Practice and Procedure § 2945, pp. 98–102 (2d ed. 1995); Re-
statement (Second) of Conflict of Laws § 102, Comment d
(1969); Reese, Full Faith and Credit to Foreign Equity De-
crees, 42 Iowa L. Rev. 183, 199–200 (1957). Nor have we
undertaken before today to announce an exception which de-
nies full faith and credit based on the principle that the prior
judgment interferes with litigation pending in another juris-
diction. See, e. g., Cole v. Cunningham, 133 U. S. 107, 116–
117 (1890); Simon v. Southern R. Co., 236 U. S. 115, 122
(1915); cf. Baltimore & Ohio R. Co. v. Kepner, 314 U. S. 44,
51–52 (1941); Donovan v. Dallas, 377 U. S. 408, 415–418
(1964) (Harlan, J., dissenting). See generally Reese, supra,
at 198 (“[T]he Supreme Court has not yet had occasion to
determine whether [the practice of ignoring antisuit injunc-
tions] is consistent with full faith and credit”). As a general
matter, there is disagreement among the state courts as to
their duty to recognize decrees enjoining proceedings in
other courts. See Schopler, Extraterritorial recognition
of, and propriety of counterinjunction against, injunction
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against actions in courts of other states, 74 A. L. R. 2d 831–
834, §§ 3–4 (1960 and Supp. 1986).

Subjects which are at once so fundamental and so delicate
as these ought to be addressed only in a case necessarily
requiring their discussion, and even then with caution lest
we announce rules which will not be sound in later applica-
tion. See Restatement, supra, § 102, Comment c (“The Su-
preme Court of the United States has not had occasion to
determine whether full faith and credit requires a State of
the United States to enforce a valid judgment of a sister
State that orders the doing of an act other than the payment
of money or that enjoins the doing of an act”); E. Scoles &
P. Hay, Conflict of Laws § 24.9, p. 964 (2d ed. 1992) (noting
that interstate recognition of equity decrees other than di-
vorce decrees and decrees ordering payment of money “has
been a matter of some uncertainty”). We might be required
to hold, if some future case raises the issue, that an otherwise
valid judgment cannot intrude upon essential processes of
courts outside the issuing State in certain narrow circum-
stances, but we need not announce or define that principle
here. Even if some qualification of full faith and credit were
required where the judicial processes of a second State are
sought to be controlled in their procedural and institutional
aspects, the Court’s discussion does not provide sufficient
guidance on how this exception should be construed in light
of our precedents. The majority’s broad review of these
matters does not articulate the rationale underlying its con-
clusions. In the absence of more elaboration, it is unclear
what it is about the particular injunction here that renders
it undeserving of full faith and credit. The Court’s reliance
upon unidentified principles to justify omitting certain types
of injunctions from the doctrine’s application leaves its deci-
sion in uneasy tension with its own rejection of a broad pub-
lic policy exception to full faith and credit.

The following example illustrates the uncertainty sur-
rounding the majority’s approach. Suppose the Bakers had
anticipated the need for Elwell’s testimony in Missouri and
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had appeared in a Michigan court to litigate the privileged
character of the testimony it sought to elicit. Assume fur-
ther the law on privilege were the same in both jurisdictions.
If Elwell, General Motors (GM), and the Bakers were before
the Michigan court and Michigan law gave its own injunction
preclusive effect, the Bakers could not relitigate the point, if
general principles of issue preclusion control. Perhaps the
argument can be made, as the majority appears to say, that
the integrity of Missouri’s judicial processes demands a rule
allowing relitigation of the issue; but, for the reasons given
below, we need not confront this interesting question.

In any event, the rule would be an exception. Full faith
and credit requires courts to do more than provide for direct
enforcement of the judgments issued by other States. It
also “requires federal courts to give the same preclusive ef-
fect to state court judgments that those judgments would be
given in the courts of the State from which the judgments
emerged.” Kremer v. Chemical Constr. Corp., 456 U. S. 461,
466 (1982); accord, Parsons Steel, Inc. v. First Alabama
Bank, 474 U. S. 518, 525 (1986); Marrese v. American Acad-
emy of Orthopaedic Surgeons, 470 U. S. 373, 380–381, 384
(1985); Migra v. Warren City School Dist. Bd. of Ed., 465
U. S. 75, 81 (1984); Haring v. Prosise, 462 U. S. 306, 313
(1983); Allen v. McCurry, 449 U. S. 90, 96 (1980). Through
full faith and credit, “the local doctrines of res judicata,
speaking generally, become a part of national jurisprudence
. . . .” Riley v. New York Trust Co., 315 U. S. 343, 349 (1942).
And whether or not an injunction is enforceable in another
State on its own terms, the courts of a second State are re-
quired to honor its issue preclusive effects. See Parsons
Steel, supra; 18 C. Wright, A. Miller, & E. Cooper, Federal
Practice and Procedure § 4467, p. 635 (1981).

II

In the case before us, of course, the Bakers were neither
parties to the earlier litigation nor subject to the jurisdiction
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of the Michigan courts. The majority pays scant attention
to this circumstance, which becomes critical. The beginning
point of full faith and credit analysis requires a determina-
tion of the effect the judgment has in the courts of the issu-
ing State. In our most recent full faith and credit cases, we
have said that determining the force and effect of a judgment
should be the first step in our analysis. Matsushita Elec.
Industrial Co. v. Epstein, 516 U. S. 367, 375 (1996); Marrese,
supra, at 381–382; Haring, supra, at 314; see also Kremer,
supra, at 466–467. “If the state courts would not give pre-
clusive effect to the prior judgment, ‘the courts of the United
States can accord it no greater efficacy’ under § 1738.” Har-
ing, supra, at 313, n. 6 (quoting Union & Planters’ Bank v.
Memphis, 189 U. S. 71, 75 (1903)); accord, Marrese, 470 U. S.,
at 384. A conclusion that the issuing State would not give
the prior judgment preclusive effect ends the inquiry, mak-
ing it unnecessary to determine the existence of any excep-
tions to full faith and credit. Id., at 383, 386. We cannot
decline to inquire into these state-law questions when the
inquiry will obviate new extensions or exceptions to full faith
and credit. See Haring, supra, at 314, n. 8.

If we honor the undoubted principle that courts need give
a prior judgment no more force or effect that the issuing
State gives it, the case before us is resolved. Here the
Court of Appeals and both parties in their arguments before
our Court seemed to embrace the assumption that Michigan
would apply the full force of its judgment to the Bakers.
Michigan law does not appear to support the assumption.

The simple fact is that the Bakers were not parties to the
Michigan proceedings, and nothing indicates Michigan would
make the novel assertion that its earlier injunction binds the
Bakers or any other party not then before it or subject to its
jurisdiction. For collateral estoppel to apply under Michi-
gan law, “ ‘the same parties must have had a full opportunity
to litigate the issue, and there must be mutuality of estop-
pel.’ ” Nummer v. Treasury Dept., 448 Mich. 534, 542, 533



522US2 Unit: $U15 [02-03-00 12:49:01] PAGES PGT: OPIN

248 BAKER v. GENERAL MOTORS CORP.

Kennedy, J., concurring in judgment

N. W. 2d 250, 253 (quoting Storey v. Meijer, Inc., 431 Mich.
368, 373, n. 3, 429 N. W. 2d 169, 171, n. 3 (1988)), cert. denied,
516 U. S. 964 (1995). “Although there is a trend in modern
law to abolish the requirement of mutuality, this Court reaf-
firmed its commitment to that doctrine in 1971 in [Howell v.
Vito’s Trucking & Excavating Co., 386 Mich. 37, 191 N. W. 2d
313]. Mutuality of estoppel remains the law in this jurisdic-
tion . . . .” Lichon v. American Universal Ins. Co., 435
Mich. 408, 427–428, 459 N. W. 2d 288, 298 (1990) (footnote
omitted). Since the Bakers were not parties to the Michi-
gan proceedings and had no opportunity to litigate any of the
issues presented, it appears that Michigan law would not
treat them as bound by the judgment. The majority cites
no authority to the contrary.

It makes no difference that the judgment in question is
an injunction. The Michigan Supreme Court has twice re-
jected arguments that injunctions have preclusive effect in
later litigation, relying in no small part on the fact that the
persons against whom preclusion is asserted were not par-
ties to the earlier litigation. Bacon v. Walden, 186 Mich.
139, 144, 152 N. W. 1061, 1063 (1915) (“Defendant was not a
party to [the prior injunctive] suit and was not as a matter
of law affected or bound by the decree rendered in it”); De-
troit v. Detroit R. Co., 134 Mich. 11, 15, 95 N. W. 992, 993
(1903) (“[T]he fact that defendant was in no way a party to
the record is sufficient answer to the contention that the
holding of the circuit judge in that [prior injunctive] case is
a controlling determination of the present”).

The opinion of the Court of Appeals suggests the Michigan
court which issued the injunction intended to bind third par-
ties in litigation in other States. 86 F. 3d 811, 820 (CA8
1996). The question, however, is not what a trial court in-
tended in a particular case but the preclusive effect its judg-
ment has under the controlling legal principles of its own
State. Full faith and credit measures the effect of a judg-
ment by all the laws of the rendering State, including author-
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itative rulings of that State’s highest court on questions of
issue preclusion and jurisdiction over third parties. See
Kremer, 456 U. S., at 466; Matsushita, supra, at 375.

The fact that other Michigan trial courts refused to recon-
sider the injunction but instead required litigants to return
to the trial court which issued it in the first place sheds little
light on the substance of issue preclusion law in Michigan.
In construing state law, we must determine how the highest
court of the State would decide an issue. See King v. Order
of United Commercial Travelers of America, 333 U. S. 153,
160–161 (1948); Commissioner v. Estate of Bosch, 387 U. S.
456, 464–465 (1967).

In this case, moreover, those Michigan trial courts which
declined to modify the injunction did not appear to base their
rulings on preclusion law. They relied instead on Michigan
Court Rule 2.613(B), which directs parties wishing to modify
an injunction to present their arguments to the court which
entered it. See Brief for Respondent 10. Rule 2.613(B) is
a procedural rule based on comity concerns, not a preclusion
rule. It reflects Michigan’s determination that, within the
State of Michigan itself, respect for the issuing court and
judicial resources are best preserved by allowing the issuing
court to determine whether the injunction should apply to
further proceedings. As a procedural rule, it is not binding
on courts of another State by virtue of full faith and credit.
See Sun Oil Co. v. Wortman, 486 U. S. 717, 722 (1988) (“[A]
State may apply its own procedural rules to actions litigated
in its courts”). The Bakers have never appeared in a Michi-
gan court, and full faith and credit cannot be used to force
them to subject themselves to Michigan’s jurisdiction. See
Baker v. Baker, Eccles & Co., 242 U. S. 394, 403 (1917) (“And
to assume that a party resident beyond the confines of a
State is required to come within its borders and submit his
personal controversy to its tribunals upon receiving notice
of the suit at the place of his residence is a futile attempt
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to extend the authority and control of a State beyond its
own territory”).

Under Michigan law, the burden of persuasion rests on the
party raising preclusion as a defense. See Detroit v. Qualls,
434 Mich. 340, 357–358, 454 N. W. 2d 374, 383 (1990); E & G
Finance Co. v. Simms, 362 Mich. 592, 596, 107 N. W. 2d 911,
914 (1961). In light of these doctrines and the absence of
contrary authority, one cannot conclude that GM has carried
its burden of showing that Michigan courts would bind the
Bakers to the terms of the earlier injunction prohibiting El-
well from testifying. The result should come as no surprise.
It is most unlikely that Michigan would give a judgment pre-
clusive effect against a person who was not a party to the
proceeding in which it was entered or who was not otherwise
subject to the jurisdiction of the issuing court. See Kremer,
supra, at 480–481 (“We have previously recognized that the
judicially created doctrine of collateral estoppel does not
apply when the party against whom the earlier decision is
asserted did not have a ‘full and fair opportunity’ to litigate
the claim or issue”).

Although inconsistent on this point, GM disavows its de-
sire to issue preclude the Bakers, claiming “the only party
being ‘bound’ to the injunction is Elwell.” Brief for Re-
spondent 39. This is difficult to accept because in assessing
the preclusive reach of a judgment we look to its practical
effect. E. g., Martin v. Wilks, 490 U. S. 755, 765, n. 6 (1989);
cf., e. g., Donovan v. Dallas, 377 U. S., at 413 (“[I]t does not
matter that the prohibition here was addressed to the parties
rather than to the federal court itself”); Oklahoma Packing
Co. v. Oklahoma Gas & Elec. Co., 309 U. S. 4, 9 (1940) (“That
the injunction was a restraint of the parties and was not
formally directed against the state court itself is immate-
rial”). Despite its disclaimer, GM seeks to alter the course
of the suit between it and the Bakers by preventing the
Bakers from litigating the admissibility of Elwell’s testimony.
Furthermore, even were we to accept GM’s argument that
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the Bakers are essentially irrelevant to this dispute, GM’s
argument is flawed on its own terms. Elwell, in the present
litigation, does not seek to relitigate anything; he is a wit-
ness, not a party.

In all events, determining as a threshold matter the extent
to which Michigan law gives preclusive effect to the injunc-
tion eliminates the need to decide whether full faith and
credit applies to equitable decrees as a general matter or the
extent to which the general rules of full faith and credit are
subject to exceptions. Michigan law would not seek to bind
the Bakers to the injunction and that suffices to resolve the
case. For these reasons, I concur in the judgment.
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Petitioner was charged with the knowing possession of an unregistered
and unserialized firearm in violation of 26 U. S. C. §§ 5861(d) and (i) as a
result of the discovery of a silencer in his truck. A silencer is included
within the meaning of “firearm” under § 5845(a)(7). Petitioner repeat-
edly admitted during his arrest and trial that he knew that the item
found in his truck was in fact a silencer. The District Court denied
petitioner’s request for an instruction that defined the Government’s
burden of establishing “knowing possession” as proof that he had will-
fully and consciously possessed an item he knew to be a “firearm.”
Petitioner was convicted. Under Staples v. United States, 511 U. S.
600, decided after this case was submitted to the jury, the mens rea
element of a violation of § 5861(d) requires the Government to prove
that the defendant knew that the item he possessed had the characteris-
tics that brought it within the statutory definition of a firearm. The
Eleventh Circuit affirmed petitioner’s conviction because the omission
related to an element admitted by petitioner and, in light of his repeated
admissions, the error was harmless beyond a reasonable doubt.

Held: The writ of certiorari is dismissed as improvidently granted.

Reported below: 94 F. 3d 1519.
Justice Stevens, joined by Justice Thomas, Justice Ginsburg,

and Justice Breyer, concluded that the question on which this Court
granted certiorari—whether failure to instruct on an element of an of-
fense is harmless error where, at trial, the defendant admitted that ele-
ment—is not fairly presented by the record, and that, accordingly, the
writ must be dismissed as improvidently granted. The Eleventh Cir-
cuit’s conclusion that the denial of petitioner’s requested instruction ef-
fectively omitted an essential element of the § 5861 offenses was unwar-
ranted for two reasons. First, the tendered instruction was ambiguous.
It might have been interpreted to require proof that petitioner knew
that his silencer was a “firearm” as defined by § 5845(a)(7), not merely
that the item possessed certain offending characteristics. Second, and
more important, a fair reading of the instructions as actually given did
require the jury to find that petitioner knew that he possessed a silencer.
The trial judge first explained to the jury that the statute defined “fire-
arm” to include a silencer and then instructed that petitioner could not
be found guilty without proof beyond a reasonable doubt that he “know-
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ingly possessed a ‘firearm,’ as defined above.” Since the term “firearm”
had been “defined above” to include a silencer, that instruction required
the jury to determine that petitioner knew that the item he possessed
was a silencer. The instruction telling the jury that the Government
need not prove that petitioner knew that his gun “was a ‘firearm’ which
the law requires to be registered” is best read as merely explaining that
a conviction did not require the jury to find that petitioner knew that
the law required registration of the silencer. Under United States v.
Freed, 401 U. S. 601, the Government was entitled to such an instruc-
tion. Pp. 256–259.

Justice O’Connor concluded that it is sufficient to dismiss the writ
that the instructions tendered by the District Court were ambiguous on
whether the jury was asked to find, as is required by Staples v. United
States, 511 U. S. 600, that petitioner knew that the item he possessed
was a silencer. As a result, it is at least unclear whether the question
the Court intended to address in this case is squarely presented.
P. 259.

Stevens, J., announced the decision of the Court and delivered an opin-
ion, in which Thomas, Ginsburg, and Breyer, JJ., joined. O’Connor,
J., filed an opinion concurring in the result, in which Scalia, J., joined,
post, p. 259. Kennedy, J., filed a dissenting opinion, in which Rehnquist,
C. J., and Souter, J., joined, post, p. 260.

Javier H. Rubinstein argued the cause for petitioner.
With him on the briefs were James D. Holzhauer, Robert M.
Dow, Jr., Gary S. Feinerman, and Richard C. Klugh.

Jonathan E. Nuechterlein argued the cause for the United
States. With him on the brief were Acting Solicitor Gen-
eral Waxman, Acting Assistant Attorney General Keeney,
Deputy Solicitor General Dreeben, and Louis M. Fischer.

Justice Stevens announced the decision of the Court and
delivered an opinion, in which Justice Thomas, Justice
Ginsburg, and Justice Breyer join.

We granted certiorari, 520 U. S. 1239 (1997), to decide
whether a district court’s failure to instruct the jury on an
element of an offense is harmless error where, at trial, the
defendant admitted that element. Because we have con-
cluded that the question is not fairly presented by the record,
we dismiss the writ as improvidently granted.
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I
Petitioner was charged with the knowing possession of an

unregistered and unserialized firearm described as “a 9" by
13⁄4" silencer,” App. 6–7, in violation of 26 U. S. C. §§ 5861(d)
and (i).1 Although he claimed that he did not know that the
item was in a canvas bag found behind the driver’s seat in
his pickup truck when he was arrested, he candidly acknowl-
edged that he knew it was a silencer. He repeated this ad-
mission during questioning by the police and in his testimony
at trial; moreover, it was confirmed by his lawyer during
argument to the jury.

Under our decision in Staples v. United States, 511 U. S.
600 (1994), the mens rea element of a violation of § 5861(d)
requires the Government to prove that the defendant knew
that the item he possessed had the characteristics that
brought it within the statutory definition of a firearm.2 It

1 Section 5861 provides that “[i]t shall be unlawful for any person . . . (d)
to receive or possess a firearm which is not registered to him in the Na-
tional Firearms Registration and Transfer Record; or . . . (i) to receive or
possess a firearm which is not identified by a serial number as required
by this chapter.” Section 5845(a) provides that “[t]he term ‘firearm’
means . . . (7) any silencer (as defined in section 921 of title 18, United
States Code).”

In a separate count petitioner was charged with the unlawful possession
of a machinegun in violation of 18 U. S. C. § 922(o). His conviction on that
count was reversed on appeal after the Government conceded that the
evidence did not establish that petitioner knew that the gun had been
modified to act as a fully automatic weapon. 94 F. 3d 1519, 1523 (CA11
1996). Reversal was therefore required under Staples v. United States,
511 U. S. 600 (1994), which was decided after the trial in this case.

2 See id., at 602 (Government must prove that defendant “knew the
weapon he possessed had the characteristics that brought it within the
statutory definition of a machinegun”); id., at 604 (“[Section] 5861(d) re-
quires proof that a defendant knew of the characteristics of his weapon
that made it a ‘firearm’ under the Act”); id., at 609 (“[Section] 5861(d)
requires the defendant to know of the features that make his weapon a
statutory ‘firearm’ ”); id., at 619 (“Thus, to obtain a conviction, the Govern-
ment should have been required to prove that petitioner knew of the fea-
tures of his AR–15 that brought it within the scope of the Act”); id., at
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is not, however, necessary to prove that the defendant knew
that his possession was unlawful, or that the firearm was
unregistered. United States v. Freed, 401 U. S. 601 (1971);
see Staples, 511 U. S., at 609. Thus, in this case, petitioner’s
admission that he knew the item was a silencer constituted
evidence sufficient to satisfy the mens rea element of the
charged offenses. He nevertheless submits that his convic-
tion is unconstitutional because, without an instruction from
the trial judge defining that element of the offense, there has
been no finding by the jury that each of the elements of the
offense has been proved beyond a reasonable doubt. Rely-
ing on Justice Scalia’s opinion concurring in the judgment
in Carella v. California, 491 U. S. 263, 267 (1989) (per cu-
riam), petitioner contends that “ ‘ “the question is not
whether guilt may be spelt out of a record, but whether guilt
has been found by a jury according to the procedure and
standards appropriate for criminal trials.” ’ ” Brief for Peti-
tioner 20–21 (quoting Carella, 491 U. S., at 269 (in turn quot-
ing Bollenbach v. United States, 326 U. S. 607, 614 (1946))).

The Court of Appeals for the Eleventh Circuit rejected
petitioner’s argument and affirmed his conviction. 94 F. 3d
1519 (1996). The Court of Appeals reasoned that the failure
to give an instruction on an element of the offense can be
harmless error if the “omission related to an element of the
crime that the defendant in any case admitted,” 3 and that in
this case petitioner’s unequivocal and repeated admissions
made it clear that the error was harmless beyond a reason-
able doubt. In view of the fact that petitioner’s submission
relies on the Due Process Clause of the Fifth Amendment

620 (Congress did not intend “to make outlaws of gun owners who were
wholly ignorant of the offending characteristics of their weapons”).

3 94 F. 3d, at 1526. The court also suggested that an instructional omis-
sion could be harmless if “the jury has necessarily found certain other
predicate facts that are so closely related to the omitted element that no
rational jury could find those facts without also finding the element.”
Ibid.
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and the Sixth Amendment right to a jury trial, as inter-
preted in cases like In re Winship, 397 U. S. 358 (1970), and
Sullivan v. Louisiana, 508 U. S. 275 (1993), it is clear that
the Court of Appeals decided an important constitutional
question. Given our tradition of avoiding the unnecessary
or premature adjudication of such questions, see, e. g., New
York City Transit Authority v. Beazer, 440 U. S. 568, 582–
583 (1979), we first consider whether the trial judge failed
to give the jury an adequate instruction on the mens rea
element of the offense.

II

Count 2 of the indictment charged that petitioner “know-
ingly” possessed an unregistered firearm, and Count 3
charged that he “knowingly” possessed a firearm that was
not properly identified by a serial number. The trial judge
denied petitioner’s request for an instruction that defined the
Government’s burden of establishing “ ‘knowing possession’ ”
as proof that “the defendant willfully and consciously pos-
sessed items which he knew to be ‘firearms.’ ” App. 12.
Apparently assuming that our holding in Staples required
such an instruction, the Court of Appeals concluded that the
trial judge’s denial “effectively omitted from the instructions
an essential element of the crime charged under § 5861(d).”
94 F. 3d, at 1524. For two reasons, we believe this assump-
tion was unwarranted.

First, the tendered instruction was ambiguous. It might
have been interpreted to require proof that the defendant
knew that his silencer was a “firearm” as defined by the fed-
eral statute, not merely that the item possessed certain of-
fending characteristics. Second, and of greater importance,
a fair reading of the instructions as actually given did re-
quire the jury to find that petitioner knew that he possessed
a silencer.

In his objections to the instruction that the trial judge
originally proposed as a definition of the § 5861(d) offense
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charged in Count 2, petitioner complained of “a third es-
sential element in there, that being knowledge or knowing.”
App. 78. In response, the trial judge inserted the word
“knowingly” between the words “Defendant” and “pos-
sessed” in the instruction defining the necessary mens rea.4

In instructing the jury, the judge first explained that the
statute defined the term “firearm” to include a silencer. He
then instructed the jury that the defendant could not be
found guilty without proof beyond a reasonable doubt that
“the Defendant knowingly possessed a ‘firearm,’ as defined
above.” Id., at 104. Since the term “firearm” had been
“defined above” to include a silencer, that instruction re-
quired the jury to determine that the defendant knew that
the item he possessed was a silencer.5 A comparable in-
struction was given on Count 3.6

4 “THE COURT: You want me to insert knowingly between defendant
and possessed in the first element, I don’t care.

“MR. SALANTRIE: Sure. That would work.
“THE COURT: Okay.” App. 78–79.
5 Justice Kennedy argues that our “novel reading of the instruction,”

post, at 261, differs from the interpretation of the trial judge and petition-
er’s counsel. He is incorrect. First, as we point out, n. 4, supra, the
judge responded to the defense counsel’s objection to the proposed instruc-
tion by inserting “knowingly.”

Second, the “colloquy,” post, at 260, between the defense counsel and
the trial court concerning the instruction in fact supports our interpreta-
tion. A “fair reading of the record,” ibid., reveals the following:

The defense counsel begins his objection to the instruction by arguing
that the Government must prove that the defendant knew that the law re-
quired registration of the silencer. App. 84. After some discussion, the
defense counsel, by referencing the holding in United States v. Anderson,
885 F. 2d 1248 (CA5 1989) (en banc), shifts his argument to contend that the
defendant had to have knowledge of the offending characteristics of the
firearm. App. 86. The trial judge responds to this objection as follows:

“THE COURT: If you’ll just read the last sentence [of the instruction]
you’re adequately protected, sir.

“MR. SALANTRIE: It seems the first sentence and the second sen-
tence are mutually exclusive. One says it’s not required for him to have

[Footnote 6 is on p. 258]
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Petitioner also has called our attention to the instruction
which told the jury that it was not necessary for the Govern-
ment to prove that petitioner knew that the item “was a
‘firearm’ which the law requires to be registered.” Ibid.
Given the fact that the jurors had previously been told that
a conviction requires that they find that petitioner knew the
item was a silencer, this instruction is best read as merely
explaining that a conviction did not require the jury to find
that the defendant knew that the law required registration
of the silencer. Under our decision in Freed, the Govern-
ment was entitled to such an instruction.

We assume that the trial judge would have been more ex-
plicit in explaining the mens rea element of these offenses if
Staples had been decided prior to submitting the case to the
jury. However, in this case, we are satisfied that the in-
structions as given did inform the jurors that they must find
that the defendant knew that the silencer was in fact a si-

knowledge that it’s a firearm. The second says it is. It has firearm in
quotes.

. . . . .
“THE COURT: Your client has gotten on the stand and testified that he

knew instantly that that silencer was a silencer . . . . We could take that
sentence out of there.

“MR. SALANTRIE: He didn’t say he knew it should be registered.”
Id., at 87 (emphasis added).

Thus, the trial judge explicitly interpreted the instruction as satisfying
the defense counsel’s objection concerning the requirement that the defend-
ant have knowledge of the offending characteristics of the firearm. The de-
fense counsel, whose objection continually shifted between arguing that the
defendant must know the offending characteristics of the firearm and that
the defendant must know that the law requires the firearm to be registered,
also agreed that the instruction “required for him to have knowledge that
it’s a firearm.” Ibid. Ultimately, he merely argued that “the first sen-
tence”—pertaining to knowledge of the registration requirement—was in-
consistent with the requirement that the jury find that the defendant have
knowledge of the offending characteristics of the firearm. Ibid.

6 Id., at 105. In a footnote, the Court of Appeals noted that although
the reasoning in Staples only involved § 5861(d), it logically applied equally
to § 5861(i). 94 F. 3d, at 1524, n. 8.
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lencer.7 We therefore conclude that the record does not
fairly present the question that we granted certiorari to ad-
dress. Accordingly, the writ is dismissed as improvidently
granted.

It is so ordered.

Justice O’Connor, with whom Justice Scalia joins,
concurring in the result.

As the plurality points out, we granted certiorari to ad-
dress an important issue of constitutional law, and we ought
not to decide the question if it has not been cleanly pre-
sented. In my view, it is sufficient to dismiss the writ that
the instructions tendered by the District Court were ambig-
uous on whether the jury was asked to find, as is required by
Staples v. United States, 511 U. S. 600 (1994), that petitioner
“knew that the item he possessed was a silencer,” ante, at
257. As a result, it is at least unclear whether the question
we intended to address in this case—whether a district
court’s failure to instruct the jury on an element of an offense
is harmless error where, at trial, the defendant admitted that
element—is squarely presented. For that reason, I concur
in the dismissal of the writ as improvidently granted. I
share the plurality’s concern, ante this page, n. 7, that trial
courts should structure their instructions in cases implicat-
ing Staples in a way that prevents the possible interpreta-
tion identified by Justice Kennedy in his dissent.

7 Of course, if the instruction merely required the jury to find that the
defendant knowingly possessed a canvas bag, or knowingly possessed a
dangerous item that might not have had the characteristics of a silencer,
it would not have complied with Staples. Our disposition is based on our
view that the instruction required the jury to find that the defendant knew
that he possessed a device having all the characteristics of a silencer. It
would be wise for trial courts to explain the Staples requirement more
carefully than the instruction used in this case to foreclose any possibility
that jurors might interpret the instruction as Justice Kennedy does in
his dissent.
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Justice Kennedy, with whom The Chief Justice and
Justice Souter join, dissenting.

The case was submitted to a jury prior to our decision in
Staples v. United States, 511 U. S. 600 (1994), and there was
a colloquy between defense counsel and the trial court about
whether the Government was required to show the defend-
ant knew the object was a silencer. See, e. g., App. 84–87.
A fair reading of the record indicates that, consistent with
then-governing Eleventh Circuit precedent, see 94 F. 3d
1519, 1523, n. 7 (1996), the trial court ruled this knowledge
was not a necessary part of the Government’s case.

Under the trial court’s instructions, the defendant could
be found guilty if he “knowingly possessed a ‘firearm,’ as
defined above.” App. 104. The word “knowingly” in the
instruction modifies the word which follows it, viz., “pos-
sessed,” rather than the instruction’s further reference to
the statutory definition of “firearm.” Although in other cir-
cumstances one might argue the instruction was ambiguous,
here the trial court agreed with the defendant’s understand-
ing of it. The trial court explained to the jury: “What must
be proved beyond a reasonable doubt is that the Defendant
knowingly possessed the item as charged, that such item was
a ‘firearm’ as defined above, and that [it] was not then regis-
tered to the Defendant in the National Firearms Registra-
tion and Transfer Record.” Ibid. As understood by the
trial court, ibid., petitioner’s counsel, Brief for Petitioner 2,
the Solicitor General, Brief for United States 12, and the
Court of Appeals, 94 F. 3d, at 1523, the instruction told the
jury it had to find the defendant knew he possessed the de-
vice in question but not that he knew it was a silencer.

The plurality proceeds, however, to find not even that the
instruction was ambiguous, but that it was a satisfactory
implementation of our later announced decision in Staples.
And, though the Court in the end does nothing more than
order the case dismissed, the plurality by its extensive dis-
cussion suggests, in effect, that all convictions based on this
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form of instruction must be affirmed. This is a substantive
point; it was neither briefed nor argued; it is contrary to
a commonsense reading of the instruction; and it tends to
diminish the force of Staples itself.

If the plurality wishes to persist in its interpretation of
the instruction, it ought to issue a full opinion address-
ing the merits of the conviction, rather than mask a substan-
tive determination in its opinion supporting dismissal. As
things stand, it brings little credit to us to get rid of the case
by a strained and novel reading of the instruction—a reading
quite unsupportable on the record—after we granted certio-
rari and expended the Court’s resources to determine a dif-
ferent and important issue of substantive criminal law. The
petitioner, whose conviction now stands based on what is for
practical purposes an affirmance on a theory no one has sug-
gested until now, will be hard put to understand the plural-
ity’s cavalier refusal to address his substantive arguments.

I dissent from the order dismissing the case.
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Respondents, federal employees subject to adverse actions by their agen-
cies, each made false statements to agency investigators with respect to
the misconduct with which they were charged. In each case, the
agency additionally charged the false statement as a ground for adverse
action, and the action taken against the employee was based in part on
the added charge. The Merit Systems Protection Board (Board) upheld
that portion of each penalty that was based on the underlying charge,
but overturned the false statement portion, ruling, inter alia, that the
claimed statement could not be considered in setting the appropriate
punishment. In separate appeals, the Federal Circuit agreed with the
Board that no penalty could be based on a false denial of the underly-
ing claim.

Held: Neither the Fifth Amendment’s Due Process Clause nor the Civil
Service Reform Act, 5 U. S. C. § 1101 et seq., precludes a federal agency
from sanctioning an employee for making false statements to the agency
regarding his alleged employment-related misconduct. It is impossible
to square the result reached below with the holding in, e. g., Bryson v.
United States, 396 U. S. 64, 72, that a citizen may decline to answer a
Government question, or answer it honestly, but cannot with impunity
knowingly and willfully answer it with a falsehood. There is no hint of
a right to falsely deny charged conduct in § 7513(a), which authorizes an
agency to impose the sort of penalties involved here “for such cause as
will promote the efficiency of the service,” and then accords the em-
ployee four carefully delineated procedural rights—advance written no-
tice of the charges, a reasonable time to answer, legal representation,
and a specific written decision. Nor can such a right be found in due
process, the core of which is the right to notice and a meaningful oppor-
tunity to be heard. Even assuming that respondents had a protected
property interest in their employment, this Court rejects, both on the
basis of precedent and principle, the Federal Circuit’s view that a

*Together with Lachance, Director, Office of Personnel Management v.
McManus et al., also on certiorari to the same court (see this Court’s
Rule 12.4).
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“meaningful opportunity to be heard” includes a right to make false
statements with respect to the charged conduct. It is well established
that a criminal defendant’s right to testify does not include the right
to commit perjury, e. g., Nix v. Whiteside, 475 U. S. 157, 173, and that
punishment may constitutionally be imposed, e. g., United States v.
Wong, 431 U. S. 174, 178, or enhanced, e. g., United States v. Dunnigan,
507 U. S. 87, 97, because of perjury or the filing of a false affidavit re-
quired by statute, e. g., Dennis v. United States, 384 U. S. 855. The fact
that respondents were not under oath is irrelevant, since they were not
charged with perjury, but with making false statements during an
agency investigation, a charge that does not require sworn statements.
Moreover, any claim that employees not allowed to make false state-
ments might be coerced into admitting misconduct, whether they believe
that they are guilty or not, in order to avoid the more severe penalty of
removal for falsification is entirely frivolous. United States v. Grayson,
438 U. S. 41, 55. If answering an agency’s investigatory question could
expose an employee to a criminal prosecution, he may exercise his Fifth
Amendment right to remain silent. See, e. g., Hale v. Henkel, 201 U. S.
43, 67. An agency, in ascertaining the truth or falsity of the charge,
might take that failure to respond into consideration, see Baxter v. Pal-
migiano, 425 U. S. 308, 318, but there is nothing inherently irrational
about such an investigative posture, see Konigsberg v. State Bar of Cal.,
366 U. S. 36. Pp. 265–268.

89 F. 3d 1575 (first judgment), and 92 F. 3d 1208 (second judgment),
reversed.

Rehnquist, C. J., delivered the opinion for a unanimous Court.

Solicitor General Waxman argued the cause for peti-
tioner. With him on the briefs were Acting Solicitor Gen-
eral Dellinger, Assistant Attorney General Hunger, Roy W.
McLeese III, David M. Cohen, Todd M. Hughes, Lorraine
Lewis, Steven E. Abow, and Joseph E. McCann.

Paul E. Marth argued the cause and filed a brief for re-
spondent Erickson. John R. Koch filed a brief for respond-
ent Walsh. Neil C. Bonney filed a brief for respondent
Kye.†

†Jody M. Litchford, James P. Manak, and Wayne W. Schmidt filed a
brief for the International Association of Chiefs of Police, Inc., as amicus
curiae urging reversal.
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Chief Justice Rehnquist delivered the opinion of the
Court.

The question presented by this action is whether either
the Due Process Clause or the Civil Service Reform Act of
1978 (CSRA), 5 U. S. C. § 1101 et seq., precludes a federal
agency from sanctioning an employee for making false state-
ments to the agency regarding alleged employment-related
misconduct on the part of the employee. We hold that they
do not.

Respondents Walsh, Erickson, Kye, Barrett, Roberts, and
McManus are Government employees who were the subject
of adverse actions by the various agencies for which they
worked. Each employee made false statements to agency
investigators with respect to the misconduct with which
they were charged. In each case, the agency additionally
charged the false statement as a ground for adverse action,
and the action taken in each was based in part on the added
charge. The employees separately appealed the actions
taken against them to the Merit Systems Protection Board
(Board). The Board upheld that portion of the penalty
based on the underlying charge in each case, but overturned
the false statement charge. The Board further held that an
employee’s false statements could not be used for purposes
of impeaching the employee’s credibility, nor could they be
considered in setting the appropriate punishment for the em-
ployee’s underlying misconduct. Finally, the Board held
that an agency may not charge an employee with failure to
report an act of fraud when reporting such fraud would
tend to implicate the employee in employment-related
misconduct.

The Director of the Office of Personnel Management ap-
pealed each of these decisions by the Board to the Court of
Appeals for the Federal Circuit. In a consolidated appeal
involving the cases of Walsh, Erickson, Kye, Barrett, and
Roberts, that court agreed with the Board that no penalty
could be based on a false denial of the underlying claim.
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King v. Erickson, 89 F. 3d 1575 (1996). Citing the Fifth
Amendment’s Due Process Clause, the court held that “an
agency may not charge an employee with falsification or a
similar charge on the ground of the employee’s denial of an-
other charge or of underlying facts relating to that other
charge,” nor may “[d]enials of charges and related facts . . .
be considered in determining a penalty.” Id., at 1585. In a
separate unpublished decision, judgt. order reported at 92 F.
3d 1208 (1996), the Court of Appeals affirmed the Board’s
reversal of the false statement charge against McManus as
well as the Board’s conclusion that an employee’s “false
statements . . . may not be considered” even for purposes
of impeachment. McManus v. Department of Justice, 66
MSPR 564, 568 (1995).

We granted certiorari in both cases, 521 U. S. 1117 (1997),
and now reverse. In Bryson v. United States, 396 U. S. 64
(1969), we said: “Our legal system provides methods for chal-
lenging the Government’s right to ask questions—lying is
not one of them. A citizen may decline to answer the ques-
tion, or answer it honestly, but he cannot with impunity
knowingly and willfully answer with a falsehood.” Id., at
72 (footnote omitted). We find it impossible to square the
result reached by the Court of Appeals in the present case
with our holding in Bryson and in other cases of similar
import.

Title 5 U. S. C. § 7513(a) provides that an agency may im-
pose the sort of penalties involved here “for such cause as
will promote the efficiency of the service.” It then sets
forth four procedural rights accorded to the employee
against whom adverse action is proposed. The agency must:

(1) give the employee “at least 30 days’ advance written
notice”; (2) allow the employee “a reasonable time, but
not less than 7 days, to answer orally and in writing and
to furnish . . . evidence in support of the answer”; (3)
permit the employee to “be represented by an attorney
or other representative”; and (4) provide the employee
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with “a written decision and the specific reasons there-
for.” 5 U. S. C. § 7513(b).

In these carefully delineated rights there is no hint of any
right to “put the government to its proof” by falsely denying
the charged conduct. Such a right, then, if it exists at all,
must come from the Fifth Amendment of the United States
Constitution.

The Fifth Amendment provides that “[n]o person shall . . .
be deprived of life, liberty, or property, without due process
of law . . . .” The Court of Appeals stated that “it is un-
disputed that the government employees here had a pro-
tected property interest in their employment,” 89 F. 3d, at
1581, and we assume that to be the case for purposes of our
decision.

The core of due process is the right to notice and a mean-
ingful opportunity to be heard. Cleveland Bd. of Ed. v.
Loudermill, 470 U. S. 532, 542 (1985). But we reject, on the
basis of both precedent and principle, the view expressed
by the Court of Appeals in this action that a “meaningful
opportunity to be heard” includes a right to make false state-
ments with respect to the charged conduct.

It is well established that a criminal defendant’s right to
testify does not include the right to commit perjury. Nix v.
Whiteside, 475 U. S. 157, 173 (1986); United States v. Havens,
446 U. S. 620, 626 (1980); United States v. Grayson, 438 U. S.
41, 54 (1978). Indeed, in United States v. Dunnigan, 507
U. S. 87, 97 (1993), we held that a court could, consistent with
the Constitution, enhance a criminal defendant’s sentence
based on a finding that he perjured himself at trial.

Witnesses appearing before a grand jury under oath are
likewise required to testify truthfully, on pain of being prose-
cuted for perjury. United States v. Wong, 431 U. S. 174
(1977). There we said that “the predicament of being forced
to choose between incriminatory truth and falsehood . . . does
not justify perjury.” Id., at 178. Similarly, one who files a
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false affidavit required by statute may be fined and impris-
oned. Dennis v. United States, 384 U. S. 855 (1966).

The Court of Appeals sought to distinguish these cases on
the ground that the defendants in them had been under oath,
while here the respondents were not. The fact that re-
spondents were not under oath, of course, negates a charge
of perjury, but that is not the charge brought against them.
They were charged with making false statements during the
course of an agency investigation, a charge that does not re-
quire that the statements be made under oath. While the
Court of Appeals would apparently permit the imposition of
punishment for the former but not the latter, we fail to see
how the presence or absence of an oath is material to the
due process inquiry.

The Court of Appeals also relied on its fear that if employ-
ees were not allowed to make false statements, they might
“be coerced into admitting the misconduct, whether they be-
lieve that they are guilty or not, in order to avoid the more
severe penalty of removal possibly resulting from a falsifica-
tion charge.” App. to Pet. for Cert. 16a–17a. But we re-
jected a similar claim in United States v. Grayson, 438 U. S.
41 (1978). There a sentencing judge took into consideration
his belief that the defendant had testified falsely at his trial.
The defendant argued before us that such a practice would
inhibit the exercise of the right to testify truthfully in the
proceeding. We described that contention as “entirely friv-
olous.” Id., at 55.

If answering an agency’s investigatory question could ex-
pose an employee to a criminal prosecution, he may exercise
his Fifth Amendment right to remain silent. See Hale v.
Henkel, 201 U. S. 43, 67 (1906); United States v. Ward, 448
U. S. 242, 248 (1980). It may well be that an agency, in as-
certaining the truth or falsity of the charge, would take into
consideration the failure of the employee to respond. See
Baxter v. Palmigiano, 425 U. S. 308, 318 (1976) (discussing
the “prevailing rule that the Fifth Amendment does not for-
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bid adverse inferences against parties to civil actions when
they refuse to testify”). But there is nothing inherently ir-
rational about such an investigative posture. See Konigs-
berg v. State Bar of Cal., 366 U. S. 36 (1961).

For these reasons, we hold that a Government agency
may take adverse action against an employee because the
employee made false statements in response to an underly-
ing charge of misconduct. The judgments of the Court of
Appeals are therefore

Reversed.
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BUCHANAN v. ANGELONE, DIRECTOR, VIRGINIA
DEPARTMENT OF CORRECTIONS, et al.

certiorari to the united states court of appeals for
the fourth circuit

No. 96–8400. Argued November 3, 1997—Decided January 21, 1998

Following petitioner Buchanan’s conviction of the capital murders of his
father, stepmother, and two brothers, the prosecutor sought the death
penalty based on Virginia’s aggravating factor that the crime was vile.
During the sentencing hearing, there were two days of testimony as
to Buchanan’s troubled family background and mental and emotional
problems, and the prosecutor and defense counsel both made extensive
arguments on the mitigating evidence and the effect it should be given
in sentencing. The trial court instructed the jury, inter alia, that if it
found beyond a reasonable doubt that Buchanan’s conduct was vile,
“then you may fix the punishment . . . at death,” but “if you believe
from all the evidence that . . . death . . . is not justified, then you shall
fix the punishment . . . at life imprisonment.” The court refused Bu-
chanan’s request to give four additional instructions on particular statu-
tory mitigating factors and a general instruction on the concept of miti-
gating evidence. The jury returned a verdict of death, the trial court
imposed that sentence, and the Virginia Supreme Court affirmed. The
Federal District Court then denied Buchanan habeas corpus relief, and
the Fourth Circuit affirmed.

Held: The absence of instructions on the concept of mitigation and on par-
ticular statutorily defined mitigating factors did not violate the Eighth
and Fourteenth Amendments. In arguing to the contrary, Buchanan
fails to distinguish between the differing constitutional treatment this
Court has accorded the two phases of the capital sentencing process:
the eligibility phase, in which the jury narrows the class of death-
penalty-eligible defendants, and the selection phase here at issue, in
which the jury determines whether to impose a death sentence on an
eligible defendant. See, e. g., Tuilaepa v. California, 512 U. S. 967,
971–972. In the selection phase, the state may shape and structure the
jury’s consideration of mitigating evidence, so long as restrictions on the
sentencing determination do not preclude the jury from giving effect to
any such evidence. E. g., Penry v. Lynaugh, 492 U. S. 302, 317–318.
The determinative standard is whether there is a reasonable likelihood
that the jury has applied its instructions in a way that prevents consid-
eration of constitutionally relevant evidence. E. g., Boyde v. Califor-
nia, 494 U. S. 370, 380. The instructions here did not violate these con-
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stitutional principles. This conclusion is confirmed by the context in
which the instructions were given. The court directed the jurors to
base their decision on “all the evidence” and to impose a life sentence if
they believed the evidence so warranted, there was extensive testimony
as to Buchanan’s family background and mental and emotional problems,
and counsel made detailed arguments on the mitigating evidence. Be-
cause the parties in effect agreed that there was substantial mitigating
evidence and that the jury had to weigh that evidence against Buchan-
an’s conduct in making a discretionary decision on the appropriate pen-
alty, there is not a reasonable likelihood that the jurors understood the
instructions to preclude consideration of relevant mitigating evidence.
Pp. 275–279.

103 F. 3d 344, affirmed.

Rehnquist, C. J., delivered the opinion of the Court, in which O’Con-
nor, Scalia, Kennedy, Souter, and Thomas, JJ., joined. Scalia, J.,
filed a concurring opinion, post, p. 279. Breyer, J., filed a dissenting opin-
ion, in which Stevens and Ginsburg, JJ., joined, post, p. 280.

Gerald T. Zerkin, by appointment of the Court, 520 U. S.
1227, argued the cause for petitioner. With him on the brief
were Frank K. Friedman, John H. Blume, and Mark E.
Olive.

Richard Cullen, Attorney General of Virginia, argued the
cause for respondent. With him on the brief were David E.
Anderson, Chief Deputy Attorney General, and Katherine
P. Baldwin, Assistant Attorney General.*

Chief Justice Rehnquist delivered the opinion of the
Court.

This case calls on us to decide whether the Eighth Amend-
ment requires that a capital jury be instructed on the con-
cept of mitigating evidence generally, or on particular statu-
tory mitigating factors. We hold it does not.

*Lisa Kemler filed a brief for the National Association of Criminal
Defense Lawyers as amicus curiae urging reversal.

Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda-
tion as amicus curiae urging affirmance.
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On the afternoon of September 15, 1987, Douglas Bu-
chanan murdered his father, stepmother, and two younger
brothers. Buchanan was convicted of the capital murder of
more than one person as part of the same act or transaction
by a jury in the Circuit Court of Amherst County, Virginia.
See Va. Code Ann. § 18.2–31(7) (1996). A separate sentenc-
ing hearing was held, in which the prosecutor sought the
death penalty on the basis of Virginia’s aggravating factor
that the crime was vile. See Va. Code Ann. § 19.2–264.3
(1995).

In his opening statement in this proceeding, the prosecu-
tor told the jury that he would be asking for the death pen-
alty based on vileness. He conceded that Buchanan had had
a troubled childhood and informed the jury that it would
have to balance the things in petitioner’s favor against the
crimes he had committed. App. 25–27. Defense counsel
outlined the mitigating evidence he would present and told
the jury that he was asking that petitioner not be executed
based on that evidence. Id., at 29. For two days, the jury
heard evidence from seven defense witnesses and eight
prosecution witnesses. Buchanan’s witnesses recounted his
mother’s early death from breast cancer, his father’s subse-
quent remarriage, and his parents’ attempts to prevent him
from seeing his maternal relatives. A psychiatrist also tes-
tified that Buchanan was under extreme emotional disturb-
ance at the time of the crime, based largely on stress caused
by the manner in which the family had dealt with and re-
acted to his mother’s death. Two mental health experts tes-
tified for the prosecution. They agreed generally with the
factual events of petitioner’s life but not with their effect on
his commission of the crimes.

In closing argument, the prosecutor told the jury that
“even if you find that there was that vileness . . . you do not
have to return the death sentence. I will not suggest that
to you.” Id., at 43. While admitting the existence of miti-
gating evidence, and agreeing that the jury had to weigh that
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evidence against petitioner’s conduct, the prosecutor argued
that the circumstances warranted the death penalty. Id., at
43–44, 57–58. Defense counsel also explained the concept
of mitigation and noted that “practically any factor can be
considered in mitigation.” He discussed at length petition-
er’s lack of prior criminal activity, his extreme mental or
emotional disturbance at the time of the offense, his signifi-
cantly impaired capacity to appreciate the criminality of his
conduct or to conform his conduct to the law’s requirements,
and his youth. Counsel argued that these four mitigating
factors, recognized in the Virginia Code, mitigated Buchan-
an’s offense. Id., at 59–61, 64–66.

The Commonwealth and Buchanan agreed that the court
should instruct the jury with Virginia’s pattern capital sen-
tencing instruction.1 That instruction told the jury that be-
fore it could fix the penalty at death, the Commonwealth first
must prove beyond a reasonable doubt that the conduct was
vile. The instruction next stated that if the jury found that
condition met, “then you may fix the punishment of the De-
fendant at death or if you believe from all the evidence that
the death penalty is not justified, then you shall fix the pun-

1 The complete instruction is as follows:
“You have convicted the defendant of an offense which may be punish-

able by death. You must decide whether the defendant should be sen-
tenced to death or to life imprisonment.

“Before the penalty can be fixed at death, the Commonwealth must
prove beyond a reasonable doubt that his conduct in committing the mur-
ders of [his family] was outrageously or wantonly vile, horrible or inhu-
man, in that it involved torture, depravity of mind or aggravated battery
to the above four victims, or to any one of them.

“If you find from the evidence that the Commonwealth has proved be-
yond a reasonable doubt the requirements of the preceding paragraph,
then you may fix the punishment of the Defendant at death or if you be-
lieve from all the evidence that the death penalty is not justified, then you
shall fix the punishment of the Defendant at life imprisonment.

“If the Commonwealth has failed to prove beyond a reasonable doubt
the requirements of the second paragraph in this instruction, then you
shall fix the punishment of the Defendant at life imprisonment.” App. 73.
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ishment of the Defendant at life imprisonment.” Id., at 73.
The instruction then stated that if the jury did not find the
condition met, the jury must impose a life sentence. This
instruction was given without objection. Id., at 39.

Buchanan requested several additional jury instructions.
He proposed four instructions on particular mitigating
factors—no significant history of prior criminal activity;
extreme mental or emotional disturbance; significantly im-
paired capacity to appreciate the criminality of his conduct
or to conform his conduct to the law’s requirements; and his
age. These four factors are listed as facts in mitigation of
the offense in the Virginia Code.2 Each of Buchanan’s pro-
posed instructions stated that if the jury found the factor to
exist, “then that is a fact which mitigates against imposing
the death penalty, and you shall consider that fact in deciding
whether to impose a sentence of death or life imprisonment.”
Id., at 75–76.3 Buchanan also proposed an instruction stat-
ing that, “[i]n addition to the mitigating factors specified in
other instructions, you shall consider the circumstances sur-
rounding the offense, the history and background of [Bu-
chanan,] and any other facts in mitigation of the offense.”
Id., at 74. The court refused to give these instructions, re-
lying on Virginia case law holding that it was not proper to

2 “Evidence which may be admissible, subject to the rules of evidence
governing admissibility, may include the circumstances surrounding the
offense, the history and background of the defendant, and any other facts
in mitigation of the offense. Facts in mitigation may include, but shall
not be limited to, the following: (i) The defendant has no significant history
of prior criminal activity, (ii) the capital felony was committed while the
defendant was under the influence of extreme mental or emotional disturb-
ance, . . . (iv) at the time of the commission of the capital felony, the
capacity of the defendant to appreciate the criminality of his conduct or
to conform his conduct to the requirements of law was significantly im-
paired, (v) the age of the defendant at the time of the commission of the
capital offense . . . .” Va. Code Ann. § 19.2–264.4(B) (1995) (amended, not
in relevant part).

3 The proposed instruction on age simply told the jury that petitioner’s
age “is a fact which mitigates” that the jury “shall consider.” App. 75–76.
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give instructions singling out certain mitigating factors to
the sentencing jury. Id., at 39–40.

The jury was instructed that once it reached a decision on
its two options, imposing a life sentence or imposing the
death penalty, the foreman should sign the corresponding
verdict form. The death penalty verdict form stated that
the jury had unanimously found petitioner’s conduct to be
vile and that “having considered the evidence in mitigation
of the offense,” it unanimously fixed his punishment at death.
Id., at 77. When the jury returned with a verdict for the
death penalty, the court read the verdict form and polled
each juror on his agreement with the verdict.

The court, after a statutorily mandated sentencing hear-
ing, see Va. Code Ann. § 19.2–264.5 (1995), subsequently im-
posed the sentence fixed by the jury. On direct appeal, the
Virginia Supreme Court reviewed Buchanan’s sentence for
proportionality, see Va. Code Ann. §§ 17.110.1–17.110.2 (1996),
and affirmed his conviction and death sentence. Buchanan
v. Commonwealth, 238 Va. 389, 384 S. E. 2d 757 (1989), cert.
denied sub nom. Buchanan v. Virginia, 493 U. S. 1063 (1990).

Petitioner then sought federal habeas relief. The District
Court denied the petition. The Court of Appeals for the
Fourth Circuit affirmed. 103 F. 3d 344 (1996). That court
recognized that the Eighth Amendment requires that a capi-
tal sentencing jury’s discretion be “ ‘guided and channeled by
requiring examination of specific factors that argue in favor
of or against imposition of the death penalty’ ” in order
to eliminate arbitrariness and capriciousness. Id., at 347
(quoting Proffitt v. Florida, 428 U. S. 242, 258 (1976)). How-
ever, relying on our decision in Zant v. Stephens, 462 U. S.
862, 890 (1983), and on its own precedent, the court concluded
that the Eighth Amendment does not require States to adopt
specific standards for instructing juries on mitigating cir-
cumstances. 103 F. 3d, at 347. It therefore held that by
allowing the jury to consider all relevant mitigating evi-
dence, Virginia’s sentencing procedure satisfied the Eighth
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Amendment requirement of individualized sentencing in cap-
ital cases. Id., at 347–348. We granted certiorari, 520 U. S.
1196 (1997), and now affirm.

Petitioner contends that the trial court violated his Eighth
and Fourteenth Amendment rights to be free from arbitrary
and capricious imposition of the death penalty when it failed
to provide the jury with express guidance on the concept of
mitigation, and to instruct the jury on particular statutorily
defined mitigating factors. This lack of guidance, it is ar-
gued, renders his sentence constitutionally unacceptable.

Petitioner initially recognizes, as he must, that our cases
have distinguished between two different aspects of the capi-
tal sentencing process, the eligibility phase and the selection
phase. Tuilaepa v. California, 512 U. S. 967, 971 (1994).
In the eligibility phase, the jury narrows the class of defend-
ants eligible for the death penalty, often through consider-
ation of aggravating circumstances. Ibid. In the selection
phase, the jury determines whether to impose a death sen-
tence on an eligible defendant. Id., at 972. Petitioner con-
cedes that it is only the selection phase that is at stake in
his case. He argues, however, that our decisions indicate
that the jury at the selection phase must both have discre-
tion to make an individualized determination and have that
discretion limited and channeled. See, e. g., Gregg v. Geor-
gia, 428 U. S. 153, 206–207 (1976). He further argues that
the Eighth Amendment therefore requires the court to in-
struct the jury on its obligation and authority to consider
mitigating evidence, and on particular mitigating factors
deemed relevant by the State.

No such rule has ever been adopted by this Court. While
petitioner appropriately recognizes the distinction between
the eligibility and selection phases, he fails to distinguish the
differing constitutional treatment we have accorded those
two aspects of capital sentencing. It is in regard to the eli-
gibility phase that we have stressed the need for channeling
and limiting the jury’s discretion to ensure that the death
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penalty is a proportionate punishment and therefore not ar-
bitrary or capricious in its imposition. In contrast, in the
selection phase, we have emphasized the need for a broad
inquiry into all relevant mitigating evidence to allow an in-
dividualized determination. Tuilaepa, supra, at 971–973;
Romano v. Oklahoma, 512 U. S. 1, 6–7 (1994); McCleskey
v. Kemp, 481 U. S. 279, 304–306 (1987); Stephens, supra, at
878–879.

In the selection phase, our cases have established that the
sentencer may not be precluded from considering, and may
not refuse to consider, any constitutionally relevant mitigat-
ing evidence. Penry v. Lynaugh, 492 U. S. 302, 317–318
(1989); Eddings v. Oklahoma, 455 U. S. 104, 113–114 (1982);
Lockett v. Ohio, 438 U. S. 586, 604 (1978). However, the
state may shape and structure the jury’s consideration of
mitigation so long as it does not preclude the jury from giv-
ing effect to any relevant mitigating evidence. Johnson v.
Texas, 509 U. S. 350, 362 (1993); Penry, supra, at 326; Frank-
lin v. Lynaugh, 487 U. S. 164, 181 (1988). Our consistent
concern has been that restrictions on the jury’s sentencing
determination not preclude the jury from being able to give
effect to mitigating evidence. Thus, in Boyde v. California,
494 U. S. 370 (1990), we held that the standard for determin-
ing whether jury instructions satisfy these principles was
“whether there is a reasonable likelihood that the jury has
applied the challenged instruction in a way that prevents the
consideration of constitutionally relevant evidence.” Id., at
380; see also Johnson, supra, at 367–368.

But we have never gone further and held that the state
must affirmatively structure in a particular way the manner
in which juries consider mitigating evidence. And indeed,
our decisions suggest that complete jury discretion is consti-
tutionally permissible. See Tuilaepa, supra, at 978–979
(noting that at the selection phase, the state is not confined
to submitting specific propositional questions to the jury and
may indeed allow the jury unbridled discretion); Stephens,
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supra, at 875 (rejecting the argument that a scheme permit-
ting the jury to exercise “unbridled discretion” in determin-
ing whether to impose the death penalty after it has found
the defendant eligible is unconstitutional, and noting that ac-
cepting that argument would require the Court to overrule
Gregg, supra).

The jury instruction here did not violate these consti-
tutional principles. The instruction did not foreclose the
jury’s consideration of any mitigating evidence. By direct-
ing the jury to base its decision on “all the evidence,” the
instruction afforded jurors an opportunity to consider miti-
gating evidence. The instruction informed the jurors that
if they found the aggravating factor proved beyond a rea-
sonable doubt then they “may fix” the penalty at death, but
directed that if they believed that all the evidence justified
a lesser sentence then they “shall” impose a life sentence.
The jury was thus allowed to impose a life sentence even
if it found the aggravating factor proved. Moreover, in
contrast to the Texas special issues scheme in question in
Penry, supra, at 326, the instructions here did not constrain
the manner in which the jury was able to give effect to
mitigation.4

4 The dissent relies on an argument regarding the Virginia pattern
sentencing instruction that petitioner belatedly attempted to adopt at oral
argument. Post, at 280–284. This claim was waived, since petitioner
expressly agreed to the pattern instruction at trial, the instruction
was given without objection, and petitioner never raised this claim
previously.

In any event, the dissent’s theory does not make sense. The dissent
suggests that the disjunctive “or” clauses in the third paragraph may lead
the jury to think that it can only impose life imprisonment if it does not
find the aggravator proved. But this interpretation is at odds with the
ordinary meaning of the instruction’s language and structure. The in-
struction presents a simple decisional tree. The second paragraph states
that the Commonwealth must prove the aggravator beyond a reasonable
doubt. The third and fourth paragraphs give the jury alternative tasks
according to whether the Commonwealth succeeds or fails in meeting its
burden. The third paragraph states that “if” the aggravator is proved,
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Even were we to entertain some doubt as to the clarity
of the instructions, the entire context in which the instruc-
tions were given expressly informed the jury that it could
consider mitigating evidence. In Boyde, we considered the
validity of an instruction listing 11 factors that the jury was
to consider in determining punishment, including a catchall
factor allowing consideration of “ ‘[a]ny other circumstance
which extenuates the gravity of the crime.’ ” 494 U. S., at
373–374. We expressly noted that even were the instruc-
tion at all unclear, “the context of the proceedings would
have led reasonable jurors to believe that evidence of peti-
tioner’s background and character could be considered in
mitigation.” Id., at 383. We found it unlikely that reason-
able jurors would believe that the court’s instructions
transformed four days of defense testimony on the de-
fendant’s background and character “ ‘into a virtual cha-
rade.’ ” Ibid. (quoting California v. Brown, 479 U. S. 538,
542 (1987)).

Similarly, here, there were two days of testimony relating
to petitioner’s family background and mental and emotional
problems. It is not likely that the jury would disregard this
extensive testimony in making its decision, particularly
given the instruction to consider “all the evidence.” Fur-
ther buttressing this conclusion are the extensive arguments
of both defense counsel and the prosecutor on the mitigating
evidence and the effect it should be given in the sentencing
determination. The parties in effect agreed that there was
substantial mitigating evidence and that the jury had to

the jury may choose between death and life. The fourth paragraph states
that “if” the aggravator is not proved, the jury must impose life. The
“if” clauses clearly condition the choices that follow. And since the fourth
paragraph tells the jury what to do if the aggravator is not proved, the
third paragraph clearly involves only the jury’s task if the aggravator is
proved. The fact that counsel and the court agreed to this instruction is
strong evidence that the “misconception” envisioned by the dissent could
result only from a strained parsing of the language.
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weigh that evidence against petitioner’s conduct in making a
discretionary decision on the appropriate penalty. In this
context, “there is not a reasonable likelihood that the jurors
in petitioner’s case understood the challenged instructions
to preclude consideration of relevant mitigating evidence of-
fered by petitioner.” Boyde, supra, at 386; see also John-
son, 509 U. S., at 367.

The absence of an instruction on the concept of mitigation
and of instructions on particular statutorily defined miti-
gating factors did not violate the Eighth and Fourteenth
Amendments to the United States Constitution. The judg-
ment of the Court of Appeals is

Affirmed.

Justice Scalia, concurring.

I agree that there is no “reasonable likelihood that the ju-
rors in petitioner’s case understood the challenged instruc-
tions to preclude consideration of relevant mitigating evi-
dence,” Boyde v. California, 494 U. S. 370, 386 (1990), so I
join the opinion of the Court. I continue to adhere to my
view that the Eighth Amendment does not, in any event,
require that sentencing juries be given discretion to consider
mitigating evidence. Petitioner’s argument “that the jury
at the selection phase must both have discretion to make an
individualized determination and have that discretion limited
and channeled,” ante, at 275, perfectly describes the incom-
patibility between the Lockett-Eddings requirement and the
holding of Furman v. Georgia, 408 U. S. 238 (1972) (per cu-
riam), that the sentencer’s discretion must be constrained to
avoid arbitrary or freakish imposition of the death penalty.
See Walton v. Arizona, 497 U. S. 639, 656 (1990) (Scalia,
J., concurring in part and concurring in judgment). The
Court’s ongoing attempt to resolve that contradiction by
drawing an arbitrary line in the sand between the “eligibility
and selection phases” of the sentencing decision is, in my
view, incoherent and ultimately doomed to failure.
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Justice Breyer, with whom Justice Stevens and
Justice Ginsburg join, dissenting.

The imposition of a penalty of death must be “directly re-
lated to the personal culpability of the criminal defendant,”
and “reflect a reasoned moral response to the defendant’s
background, character, and crime.” California v. Brown,
479 U. S. 538, 545 (1987) (O’Connor, J., concurring). Conse-
quently, a judge’s instructions during penalty phase proceed-
ings may not preclude the jury “from considering, as a miti-
gating factor, any aspect of a defendant’s character or record
and any of the circumstances of the offense that the defend-
ant proffers as a basis for a sentence less than death.”
Lockett v. Ohio, 438 U. S. 586, 604 (1978) (emphasis deleted).
The majority recognizes that “the standard for determin-
ing whether jury instructions satisfy these principles [is]
‘whether there is a reasonable likelihood that the jury has
applied the challenged instruction in a way that prevents the
consideration of constitutionally relevant evidence.’ ” Ante,
at 276 (quoting Boyde v. California, 494 U. S. 370, 380
(1990)). In my view, the majority misapplies this standard.

The relevant instruction, read in its entirety, indicates that
there is a “reasonable likelihood” that the jury understood
and “applied the challenged instruction” in a way that pre-
vented it from considering “constitutionally relevant evi-
dence,” namely, the extensive evidence that the defendant
presented in mitigation. The instruction, which petitioner
argued should have been supplemented by additional discus-
sion of mitigation, App. 74–76, read as follows:

“[1] You have convicted the defendant of an offense
which may be punishable by death. You must decide
whether the defendant should be sentenced to death or
to life imprisonment.

“[2] Before the penalty can be fixed at death, the
Commonwealth must prove beyond a reasonable doubt
that his conduct in committing the murders of Douglas
McArthur Buchanan, Sr., Christopher Donald Buchanan,
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Joel Jerry Buchanan and Geraldine Patterson Buchanan,
or any one of them, was outrageously or wantonly vile,
horrible or inhuman, in that it involved torture, deprav-
ity of mind or aggravated battery to the above four vic-
tims, or to any one of them.

“[3] If you find from the evidence that the Common-
wealth has proved beyond a reasonable doubt the re-
quirements of the preceding paragraph, then you may
fix the punishment of the Defendant at death or if you
believe from all the evidence that the death penalty is
not justified, then you shall fix the punishment of the
Defendant at life imprisonment.

“[4] If the Commonwealth has failed to prove beyond
a reasonable doubt the requirements of the second para-
graph in this instruction, then you shall fix the punish-
ment of the Defendant at life imprisonment.

“[5] In order to return a sentence of death, all twelve
jurors must unanimously agree on that sentence.” Id.,
at 73–74.

The majority believes that paragraph 3 contains language
telling the jury it may consider defendant’s mitigating evi-
dence, specifically the phrase:

“or if you believe from all the evidence that the death
penalty is not justified, then you shall fix the punishment
of the Defendant at life imprisonment.”

See ante, at 277. I believe that these words, read in the
context of the entire instruction, do the opposite. In con-
text, they are part of an instruction which seems to say that,
if the jury finds the State has proved aggravating circum-
stances that make the defendant eligible for the death pen-
alty, the jury may “fix the punishment . . . at death,” but
if the jury finds that the State has not proved aggravating
circumstances that make the defendant eligible for the death
penalty, then the jury must “fix the punishment . . . at life
imprisonment.” To say this without more—and there was
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no more—is to tell the jury that evidence of mitigating cir-
cumstances (concerning, say, the defendant’s childhood and
his troubled relationships with the victims) is not relevant
to their sentencing decision.

The reader might now review the instructions themselves
with the following paraphrase in mind: Paragraph 1 tells the
jury that it must decide between death or life imprisonment.
Paragraph 2 sets forth potential aggravating circumstances
of the crime, thereby explaining to the jury what experi-
enced death penalty lawyers would understand as “aggrava-
tors” (i. e., the criteria for “death eligibility”). This para-
graph says that the jury cannot impose the death penalty
unless the Commonwealth proves (beyond a reasonable
doubt) that at least one of the murders was “outrageously or
wantonly vile, horrible or inhuman, in that it involved tor-
ture, depravity of mind or aggravated battery.”

Paragraph 3—the key paragraph—repeats that, if the jury
finds that the Commonwealth has proved death eligibility,
the jury “may fix the punishment . . . at death.” It immedi-
ately adds in the same sentence “or if you believe from all
the evidence that the death penalty is not justified, then you
shall fix the punishment . . . at life imprisonment.” It is the
stringing together of these two phrases, along with the use
of the connective “or,” that leads to a potential understand-
ing of the paragraph as saying, “If you find the defendant
eligible for death, you may impose the death penalty, but if
you find (on the basis of ‘all the evidence’) that the death pen-
alty is not ‘justified,’ which is to say that the defendant is
not eligible for the death penalty, then you must impose life
imprisonment.” Without any further explanation, the jury
might well believe that whether death is, or is not, “justified”
turns on the presence or absence of Paragraph 2’s aggravat-
ing circumstances of the crime—not upon the defendant’s
mitigating evidence about his upbringing and other factors.

Paragraph 4 makes matters worse. It adds that the Com-
monwealth’s failure to prove the aggravating factors which
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make the defendant eligible for the death penalty means that
the jury must fix the punishment at life imprisonment. It
is the position of the paragraph, coming just after the key
phrase “or if you believe from all the evidence that the death
penalty is not justified,” that suggests reading it as a further
explanation of when the death penalty is not “justified.” So
read, this paragraph reinforces the misconception that para-
graph 3 creates.

Were the jury made up of experienced death penalty law-
yers, it might understand these instructions differently—in
the way that the Court understands them. Lawyers who
represent capital defendants are aware of the differences be-
tween the “eligibility” phase, with its “aggravators,” and the
“selection” phase, with its mitigating evidence. Thus, they
might read Paragraph 2 as setting forth the “eligibility” cri-
teria, Paragraph 3 as setting forth what happens next should
the jury find the defendant death eligible, and Paragraph 4
as setting forth what happens next should the jury find the
defendant ineligible for death. Such lawyers might then
read Paragraph 3’s “or” as connecting the two “selection
phase” alternatives—the first (death) if there is insufficient
mitigation, and the second (life imprisonment) if there is suf-
ficient mitigation. These lawyers, however, would be pars-
ing the instructions in a highly complicated, technical way
that they alone are likely to understand. Theirs is not the
meaning that a natural reading of the language suggests,
either to lawyers who are not well versed in death penalty
litigation, or to jurors who are not lawyers.

A further explanation of the special sense of “not justi-
fied”—so that the jury did not read those words as referring
to the absence of Paragraph 2’s “aggravators”—would have
cleared matters up. So would some mention of mitigating
evidence anywhere in the instructions. But there was no
clarification of “not justified,” and the instructions say noth-
ing at all about mitigating evidence. Why then would a lay
jury, trying to follow the instructions, not have believed that
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its life or death decision depended simply upon the presence
or absence of Paragraph 2’s “aggravators”? So interpreted,
this instruction would clearly violate Lockett’s requirement
that instructions permit the jury to give effect to mitigat-
ing evidence.

The majority cannot find precedent supporting its position.
In Boyde, the Court found a set of jury instructions constitu-
tionally sufficient, but those instructions explicitly referred
to mitigation and told the jury about weighing aggravating
against mitigating circumstances. Boyde, 494 U. S., at 373–
374, and n. 1. In Johnson v. Texas, 509 U. S. 350 (1993), the
Court found a set of jury instructions constitutionally suffi-
cient which concededly did not expressly mention mitigation.
But those instructions told the jury to take account of factors
(the defendant’s future dangerousness) broad enough to
cover the mitigating circumstance (youth) that the defendant
there had raised. Id., at 354. See also Franklin v. Lyn-
augh, 487 U. S. 164, 183–188 (1988) (O’Connor, J., concur-
ring in judgment) (same). And in Penry v. Lynaugh, 492
U. S. 302 (1989), the Court found constitutionally inadequate
a set of jury instructions similar to those in Johnson, but
applied in a case involving mitigating evidence (mental retar-
dation) that was not encompassed by the factors specifically
mentioned in the instructions (the deliberateness of the de-
fendant’s actions; the defendant’s future dangerousness; and
provocation by the deceased).

All the state pattern jury instructions that the parties or
amici have cited explicitly mention the jury’s consideration
of mitigating evidence. After this Court decided Franklin,
Penry, and Johnson, Texas adopted a pattern instruction
that specifically mentions mitigation. 8 M. McCormick,
T. Blackwell, & B. Blackwell, Texas Practice §§ 98.18–98.19
(10th ed. 1995); see also Tex. Crim. Proc. Code Ann., Art.
37.071 (Vernon Supp. 1996–1997). Virginia, too, has recently
amended its pattern instructions so that, unlike the instruc-
tion now before us, they require the jury to consider “any
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evidence presented of circumstances which do not justify
or excuse the offense but which in fairness or mercy may
extenuate or reduce the degree of moral culpability and
punishment.” Virginia Model Jury Instructions, Criminal,
Instruction No. 34.127 (1993 and Supp. 1995).

Finally, unlike the majority, I do not believe that “the en-
tire context in which the instructions were given,” ante, at
278, can make up for their failings. I concede that the de-
fense presented considerable evidence about the defendant’s
background. But the presentation of evidence does not tell
the jury that the evidence presented is relevant and can be
taken into account—particularly in the context of an instruc-
tion that seems to exclude the evidence from the universe of
relevant considerations. Cf. Hitchcock v. Dugger, 481 U. S.
393, 397–398 (1987); Penry, supra, at 319 (“[I]t is not enough
simply to allow the defendant to present mitigating evidence
to the sentencer”). I also realize that the defense attorney
told the jury the evidence was relevant, and the prosecution
conceded the point. But a jury may well consider such ad-
vice from a defense attorney to be advocacy which it should
ignore or discount. And the jury here might have lost the
significance of the prosecution’s concession, for that conces-
sion made a brief appearance in lengthy opening and closing
arguments, the basic point of which was that the evidence
did not sufficiently mitigate the crime but warranted death.

Though statements by counsel can help a jury understand
a judge’s instructions, they cannot make up for so serious
a misinstruction, with such significant consequences as are
present here. The jury will look to the judge, not to counsel,
for authoritative direction about what it is to do with the
evidence that it hears. Taylor v. Kentucky, 436 U. S. 478,
488–489 (1978); see also Carter v. Kentucky, 450 U. S. 288,
302, n. 20 (1981). For the reasons I have mentioned, taking
the instructions and the context together, the judge’s in-
structions created a “reasonable likelihood” that the jury
“applied the challenged instruction in a way that prevents
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the consideration of constitutionally relevant evidence.”
Boyde, supra, at 380. To uphold the instructions given here
is to “risk that the death penalty will be imposed in spite of
factors which may call for a less severe penalty.” Lockett,
438 U. S., at 605. To do so therefore breaks the promise
made in Brown that the imposition of the punishment
of death will “reflect a reasoned moral response to the de-
fendant’s background, character, and crime.” 479 U. S., at
545 (emphasis deleted).

For these reasons, I dissent.
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LUNDING et ux. v. NEW YORK TAX APPEALS
TRIBUNAL et al.

certiorari to the court of appeals of new york

No. 96–1462. Argued November 5, 1997—Decided January 21, 1998

New York Tax Law § 631(b)(6) effectively denies only nonresident taxpay-
ers a state income tax deduction for alimony paid. Petitioners—a Con-
necticut couple required to pay higher taxes on their New York income
when that State denied their attempted deduction of a pro rata portion
of the alimony petitioner husband paid a previous spouse—exhausted
their administrative remedies and commenced this action, asserting,
among other things, that § 631(b)(6) discriminates against New York
nonresidents in violation of the Privileges and Immunities Clause, U. S.
Const., Art. IV, § 2. The Appellate Division of the New York Supreme
Court agreed and held § 631(b)(6) to be unconstitutional, but the New
York Court of Appeals reversed, holding that § 631(b)(6) was adequately
justified because New York residents who are subject to taxation on all
of their income regardless of source should be entitled to the benefit of
full deduction of expenses, while personal expenses of a nonresident
taxpayer are more appropriately allocated to the State of residence.
The court also noted that § 631(b)(6)’s practical effect did not deny non-
residents all benefit of the alimony deduction, because they could claim
the full amount of such payments in computing their hypothetical tax
liability “as if” a resident, one of the steps involved in computing non-
resident tax under New York law.

Held: In the absence of a substantial reason for the difference in treatment
of New York nonresidents, § 631(b)(6) violates the Privileges and Im-
munities Clause by denying only nonresidents an income tax deduction
for alimony payments. Pp. 296–315.

(a) While States have considerable discretion in formulating their in-
come tax laws, that power must be exercised within the limits of the
Federal Constitution. When confronted with a challenge under the
Privileges and Immunities Clause to a law distinguishing between resi-
dents and nonresidents, a State may defend its position by demonstrat-
ing that “(i) there is a substantial reason for the difference in treatment;
and (ii) the discrimination practiced against nonresidents bears a sub-
stantial relationship to the State’s objective.” Supreme Court of N. H.
v. Piper, 470 U. S. 274, 284. Thus, New York must defend § 631(b)(6)
with a substantial justification for its different treatment of non-
residents, including an explanation of how the discrimination relates
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to the State’s justification. E. g., Shaffer v. Carter, 252 U. S. 37, 55.
Pp. 296–299.

(b) This Court’s precedent respecting Privileges and Immunities
Clause challenges to nonresident income tax provisions informs the re-
view of the State’s justification for § 631(b)(6). Travis v. Yale & Towne
Mfg. Co., 252 U. S. 60, 80–82, and Austin v. New Hampshire, 420 U. S.
656, 665, make clear that the Clause prohibits a State from denying
nonresidents a general tax exemption provided to residents, and Shaf-
fer, supra, at 57, and Travis, supra, at 75–76, establish that States may
limit nonresidents’ deductions of business expenses and nonbusiness de-
ductions based on the relationship between those expenses and in-state
property or income. While the latter decisions provide States consider-
able leeway in aligning nonresidents’ tax burden to their in-state activi-
ties, neither those decisions nor Austin can be fairly read to hold that
the Clause permits States to categorically deny personal deductions to
a nonresident taxpayer without a substantial justification for the differ-
ence in treatment. Pp. 299–302.

(c) Respondents’ attempt to justify § 631(b)(6)’s limitation on nonresi-
dents’ deduction of alimony payments by asserting that the State only
has jurisdiction over their in-state activities is rejected. The State’s
contention that, under Shaffer and Travis, it should not be required to
consider expenses “wholly linked to personal activities outside New
York” does not suffice. Pp. 302–314.

(i) The New York Court of Appeals’ decision upholding § 631(b)(6)
does not contain any reasonable explanation or substantial justification
for the discriminatory provision. The case on which that decision was
based, Goodwin v. State Tax Commission, 286 App. Div. 694, 146 N. Y. S.
2d 172, aff ’d, 1 N. Y. 2d 680, appeal dism’d, 352 U. S. 805, is of question-
able relevance here, since it involved a state tax provision that is not
analogous to § 631(b)(6), was rendered before New York adopted its
present system of nonresident taxation, and was called into doubt in a
subsequent decision. Unlike the New York Court of Appeals, this
Court takes little comfort in the fact that inclusion of the alimony deduc-
tion in a nonresident’s federal adjusted gross income reduces the non-
resident’s “as if” tax liability, because New York effectively takes the
alimony deduction back in the “apportionment percentage” used to de-
termine the actual tax owed. In summarizing its holding in the present
case, the New York Court of Appeals explained that, because there
could be no serious argument that petitioners’ alimony deductions were
legitimate business expenses, the approximate equality of tax treatment
required by the Constitution was satisfied. This Court’s precedent,
however, should not be read to suggest that tax schemes allowing non-
residents to deduct only their business expenses are per se constitu-
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tional. Accordingly, further inquiry into the State’s justification for
§ 631(b)(6) in light of its practical effect is required. Pp. 303–306.

(ii) Respondents’ arguments to this Court do not supply adequate
justification for § 631(b)(6). The State’s suggestion that the Court’s
summary dismissals in Goodwin and other cases should be dispositive
here is rejected, because such dismissals do not have the same preceden-
tial value as do opinions of the Court after briefing and oral argument.
Moreover, none of those cases involved the unique problem of the com-
plete denial of deductions for nonresidents’ alimony payments. Also
unavailing is the State’s reliance on a statement by one of its former Tax
Commissioners that, because it cannot legally recognize the existence of
non-New York source income, the State cannot recognize deductions of
a personal nature unconnected with the production of income in New
York. There is good reason to question whether that statement actu-
ally is a rationale for § 631(b)(6), given evidence that the State currently
permits nonresidents what amounts to a pro rata deduction for personal
expenses other than alimony and that, before 1987, it allowed them to
deduct a pro rata share of alimony payments. Moreover, this Court is
not satisfied by the State’s argument that it need not consider the im-
pact of disallowing nonresidents a deduction for alimony paid merely
because alimony expenses are personal in nature, particularly in light
of the inequities that could result when a nonresident with alimony obli-
gations derives nearly all of her income from New York, a scenario that
may be “typical,” see Travis, supra, at 80. By requiring nonresidents
to pay more tax than similarly situated residents solely on the basis of
whether or not the nonresidents are liable for alimony payments,
§ 631(b)(6) violates the “rule of substantial equality of treatment” re-
quired by Austin, supra, at 665. Pp. 306–311.

(iii) The Court also rejects respondents’ claim that § 631(b)(6) is
justified by the State’s adoption of an “income splitting” regime that
creates parity in the tax treatment of the spouses in a dissolved marital
relationship by allowing the alimony payer to exclude the payment from
income and requiring the recipient to report a corresponding increase
in income. Section 631(b)(6) disallows nonresidents’ entire alimony ex-
penses without consideration as to whether New York income tax will
be paid by the alimony recipients. Respondents’ analysis begs the
question whether there is a substantial reason for this difference in
treatment, and is therefore not appreciably distinct from the State’s
assertion that no justification is required because § 631(b)(6) does not
concern business expenses. Pp. 311–313.

(iv) There is no basis in the record for the assertions of several
respondents’ state amici that § 631(b)(6) would have only a de minimis
effect on the run-of-the-mill taxpayer or on comity among the States



522US2 Unit: $U19 [01-28-00 16:00:40] PAGES PGT: OPIN

290 LUNDING v. NEW YORK TAX APPEALS TRIBUNAL

Opinion of the Court

because States typically give their residents a deduction or credit for
income taxes paid to other States, so that the taxpayer would pay
roughly the same overall tax. Further, the constitutionality of one
State’s statutes affecting nonresidents cannot depend upon the statutes
of other States. E. g., Austin, supra, at 668. Pp. 313–314.

89 N. Y. 2d 283, 675 N. E. 2d 816, reversed and remanded.

O’Connor, J., delivered the opinion of the Court, in which Stevens,
Scalia, Souter, Thomas, and Breyer, JJ., joined. Ginsburg, J., filed
a dissenting opinion, in which Rehnquist, C. J., and Kennedy, J., joined,
post, p. 315.

Christopher H. Lunding, pro se, argued the cause for peti-
tioners. With him on the briefs was John E. Smith.

Andrew D. Bing, Assistant Attorney General of New York,
argued the cause for respondents. With him on the brief
for respondent Commissioner of Taxation and Finance were
Dennis C. Vacco, Attorney General, Barbara G. Billet, Solici-
tor General, and Peter H. Schiff, Deputy Solicitor General.*

Justice O’Connor delivered the opinion of the Court.
The Privileges and Immunities Clause, U. S. Const., Art.

IV, § 2, provides that “[t]he Citizens of each State shall be
entitled to all Privileges and Immunities of Citizens in the
several States.” In this case, we consider whether a provi-
sion of New York law that effectively denies only nonresident
taxpayers an income tax deduction for alimony paid is con-
sistent with that constitutional command. We conclude that
because New York has not adequately justified the discrimi-

*A brief of amici curiae urging affirmance was filed for the State of
Ohio et al. by Betty D. Montgomery, Attorney General of Ohio, Jeffrey
S. Sutton, State Solicitor, and Robert C. Maier and Barton A. Hubbard,
Assistant Attorneys General, and by the Attorneys General for their re-
spective States as follows: Winston Bryant of Arkansas, Daniel E. Lun-
gren of California, Margery E. Bronster of Hawaii, Alan G. Lance of Idaho,
James E. Ryan of Illinois, Jeremiah W. (Jay) Nixon of Missouri, Joseph
P. Mazurek of Montana, Michael F. Easley of North Carolina, Jan Graham
of Utah, William H. Sorrell of Vermont, Darrell V. McGraw of West Vir-
ginia, and James E. Doyle of Wisconsin.
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natory treatment of nonresidents effected by N. Y. Tax Law
§ 631(b)(6), the challenged provision violates the Privileges
and Immunities Clause.

I
A

New York law requires nonresident individuals to pay tax
on net income from New York real property or tangible per-
sonalty and net income from employment or business, trade,
or professional operations in New York. See N. Y. Tax Law
§§ 631(a), (b) (McKinney 1987). Under provisions enacted
by the New York Legislature in 1987, the tax on such income
is determined according to a method that takes into consider-
ation the relationship between a nonresident taxpayer’s New
York source income and the taxpayer’s total income, as re-
ported to the Federal Government. § 601(e)(1).

Computation of the income tax nonresidents owe New
York involves several steps. First, nonresidents must com-
pute their tax liability “as if” they resided in New York.
Ibid. The starting point for this computation is federal ad-
justed gross income, which, in accordance with the Internal
Revenue Code, 26 U. S. C. § 215, includes a deduction for ali-
mony payments. After various adjustments to federal ad-
justed gross income, nonresidents derive their “as if” resi-
dent taxable income from which “as if” resident tax is
computed, using the same tax rates applicable to residents.
Once the “as if” resident tax has been computed, nonresi-
dents derive an “apportionment percentage” to be applied to
that amount, based on the ratio of New York source income
to federal adjusted gross income. N. Y. Tax Law § 601(e)(1).
The denominator of the ratio, federal adjusted gross income,
includes a deduction for alimony paid, by virtue of 26 U. S. C.
§ 215, as incorporated into New York law by N. Y. Tax Law
§ 612(a). The numerator, New York source income, includes
the net income from property, employment, or business oper-
ations in New York, but, by operation of § 631(b)(6), specifi-
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cally disallows any deduction for alimony paid.1 In the last
step of the computation, nonresidents multiply the “as if”
resident tax by the apportionment percentage, thereby com-
puting their actual New York income tax liability. There is
no upper limit on the apportionment percentage. Thus, in
circumstances where a nonresident’s New York income,
which does not include a deduction for alimony paid, exceeds
federal adjusted gross income, which does, the nonresident
will be liable for more than 100% of the “as if” resident tax.2

Section 631(b)(6) was enacted as part of New York’s Tax
Reform and Reduction Act of 1987. Until then, nonresi-
dents were allowed to claim a pro rata deduction for alimony
expenses, pursuant to a New York Court of Appeals decision
holding that New York tax law then “reflected a policy deci-
sion that nonresidents be allowed the same non-business de-
ductions as residents, but that such deductions be allowed to
nonresidents in the proportion of their New York income to
income from all sources.” Friedsam v. State Tax Comm’n,
64 N. Y. 2d 76, 81, 473 N. E. 2d 1181, 1184 (1984) (internal
quotation marks omitted); see also Memorandum of Gover-
nor, L. 1961, ch. 68, N. Y. State Legis. Ann., 1961, p. 398
(describing former N. Y. Tax Law § 635(c)(1), which permit-
ted nonresidents to deduct a pro rata portion of their item-
ized deductions, then including alimony, as “represent[ing]
the fairest and most equitable solution to the problem of
many years’ standing” respecting the taxation of nonresi-
dents working in New York). Although there is no legisla-
tive history explaining the rationale for its enactment,

1 Section 631(b)(6) provides that “[t]he deduction allowed by section two
hundred fifteen of the internal revenue code, relating to alimony, shall not
constitute a deduction derived from New York sources.”

2 See, e. g., 1990 IT–203–I, Instructions for Form IT–203, Nonresident
and Part-Year Resident Income Tax Return (“To figure your income per-
centage, divide the amount . . . in the New York State Amount column by
the amount . . . in the Federal Amount column. . . . If the amount . . . in
the New York State Amount column is more than the amount . . . in the
Federal Amount column, the income percentage will be more than 100%”).
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§ 631(b)(6) clearly overruled Friedsam’s requirement that
New York permit nonresidents a pro rata deduction for ali-
mony payments.

B

In 1990, petitioners Christopher Lunding and his wife,
Barbara, were residents of Connecticut. During that year,
Christopher Lunding earned substantial income from the
practice of law in New York. That year, he also incurred
alimony expenses relating to the dissolution of a previous
marriage. In accordance with New York law, petitioners
filed a New York Nonresident Income Tax Return to report
the New York earnings. Petitioners did not comply with
the limitation in § 631(b)(6), however, instead deducting a pro
rata portion of alimony paid in computing their New York
income based on their determination that approximately 48%
of Christopher’s business income was attributable to New
York.

The Audit Division of the New York Department of Taxa-
tion and Finance denied that deduction and recomputed peti-
tioners’ tax liability. After recalculation without the pro
rata alimony deduction, petitioners owed an additional $3,724
in New York income taxes, plus interest. Petitioners ap-
pealed the additional assessment to the New York Division
of Tax Appeals, asserting that § 631(b)(6) discriminates
against New York nonresidents in violation of the Privileges
and Immunities, Equal Protection, and Commerce Clauses of
the Federal Constitution. After unsuccessful administra-
tive appeals, in which their constitutional arguments were
not addressed, petitioners commenced an action before the
Appellate Division of the New York Supreme Court, pursu-
ant to N. Y. Tax Law § 2016 (McKinney 1987).

The Appellate Division held that § 631(b)(6) violates the
Privileges and Immunities Clause, relying upon its decision
in Friedsam v. State Tax Comm’n, 98 App. Div. 2d 26, 470
N. Y. S. 2d 848 (3d Dept. 1983), which had been affirmed by
the New York Court of Appeals, see supra, at 292. 218 App.
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Div. 2d 268, 639 N. Y. S. 2d 519 (3d Dept. 1996). According
to the court’s reasoning, “although a disparity in treatment
[of nonresidents] is permitted if valid reasons exist, the Privi-
leges and Immunities Clause proscribes such conduct . . .
where there is no substantial reason for the discrimination
beyond the mere fact that [nonresidents] are citizens of other
States.” Id., at 270, 639 N. Y. S. 2d, at 520 (internal quota-
tion marks omitted). Thus, despite the intervening enact-
ment of § 631(b)(6), the court concluded that “there exists no
substantial reason for the disparate treatment, leaving as
‘[t]he only criterion . . . whether the payor is a resident or
nonresident.’ ” Id., at 272, 639 N. Y. S. 2d, at 521 (quoting
Friedsam, supra, at 29, 470 N. Y. S. 2d, at 850).

Respondents appealed to the New York Court of Appeals,
which reversed the lower court’s ruling and upheld the con-
stitutionality of § 631(b)(6). 89 N. Y. 2d 283, 675 N. E. 2d
816 (1996). In its decision, the New York Court of Appeals
found that Shaffer v. Carter, 252 U. S. 37 (1920), and Travis
v. Yale & Towne Mfg. Co., 252 U. S. 60 (1920), “established
that limiting taxation of nonresidents to their in-State in-
come [is] a sufficient justification for similarly limiting their
deductions to expenses derived from sources producing that
in-State income,” and that the constitutionality of a tax law
should be determined based on its “ ‘practical effect.’ ” 89
N. Y. 2d, at 288, 675 N. E. 2d, at 819. The court noted that
“the Privileges and Immunities Clause does not mandate ab-
solute equality in tax treatment,” and quoted from Supreme
Court of N. H. v. Piper, 470 U. S. 274, 284 (1985), in explain-
ing that the Clause is not violated where “ ‘(i) there is a sub-
stantial reason for the difference in treatment; and (ii) the
discrimination practiced against nonresidents bears a sub-
stantial relationship to the State’s objective.’ ” 89 N. Y. 2d,
at 289, 675 N. E. 2d, at 820.

Applying those principles to § 631(b)(6), the court deter-
mined that the constitutionality of not allowing nonresidents
to deduct personal expenses had been settled by Goodwin v.
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State Tax Comm’n, 286 App. Div. 694, 146 N. Y. S. 2d 172,
aff ’d, 1 N. Y. 2d 680, 133 N. E. 2d 711 (1955), appeal dism’d,
352 U. S. 805 (1956), in which a New Jersey resident unsuc-
cessfully challenged New York’s denial of tax deductions re-
specting New Jersey real estate taxes, interest payments,
medical expenses, and life insurance premiums. The Lund-
ing court adopted two rationales from Goodwin in concluding
that § 631(b)(6) was adequately justified. First, the court
reasoned that because New York residents are subject to the
burden of taxation on all of their income regardless of source,
they should be entitled to the benefit of full deduction of
expenses. Second, the court concluded that where deduc-
tions represent personal expenses of a nonresident taxpayer,
they are more appropriately allocated to the State of resi-
dence. 89 N. Y. 2d, at 289–290, 675 N. E. 2d, at 820.

Based on those justifications for § 631(b)(6), the court dis-
tinguished this case from its post-Goodwin decision, Golden
v. Tully, 58 N. Y. 2d 1047, 449 N. E. 2d 406 (1983), in which
New York’s policy of granting a moving expense deduction
to residents while denying it to nonresidents was found to
violate the Privileges and Immunities Clause because “[n]o
other rationale” besides the taxpayer’s nonresidence “was
. . . proffered to justify the discrepancy in treating residents
and nonresidents.” According to the court, Golden was de-
cided “solely on the narrow ground that the Tax Commission
in its answer and bill of particulars had offered only nonresi-
dence as the explanation for the disallowance” of nonresi-
dents’ moving expenses. 89 N. Y. 2d, at 290, 675 N. E. 2d,
at 821. The court also distinguished Friedsam, supra, on
the ground that § 631(b)(6) was enacted to overrule that deci-
sion. 89 N. Y. 2d, at 290, 675 N. E. 2d, at 821.

As to § 631(b)(6)’s practical effect, the court noted that
“nonresidents are not denied all benefit of the alimony deduc-
tion since they can claim the full amount of such payments
in computing the hypothetical tax liability ‘as if a resident’
under Tax Law § 601(e).” Id., at 291, 675 N. E. 2d, at 821.
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The court rejected petitioners’ contention that the lack of
legislative history explaining § 631(b)(6) was of any impor-
tance, finding that “substantial reasons for the disparity in
tax treatment are apparent on the face of the statutory
scheme.” Ibid. The court also rejected petitioners’ claims
that § 631(b)(6) violates the Equal Protection and Commerce
Clauses. Ibid. Those claims are not before this Court.

Recognizing that the ruling of the New York Court of Ap-
peals in this case creates a clear conflict with the Oregon
Supreme Court’s decision in Wood v. Department of Reve-
nue, 305 Ore. 23, 749 P. 2d 1169 (1988), and is in tension with
the South Carolina Supreme Court’s ruling in Spencer v.
South Carolina Tax Comm’n, 281 S. C. 492, 316 S. E. 2d 386
(1984), aff ’d by an equally divided Court, 471 U. S. 82 (1985),
we granted certiorari. 520 U. S. 1227 (1997). We conclude
that, in the absence of a substantial reason for the difference
in treatment of nonresidents, § 631(b)(6) violates the Privi-
leges and Immunities Clause by denying only nonresidents
an income tax deduction for alimony payments.

II
A

The object of the Privileges and Immunities Clause is to
“strongly . . . constitute the citizens of the United States one
people,” by “plac[ing] the citizens of each State upon the
same footing with citizens of other States, so far as the ad-
vantages resulting from citizenship in those States are con-
cerned.” Paul v. Virginia, 8 Wall. 168, 180 (1869). One
right thereby secured is the right of a citizen of any State to
“remove to and carry on business in another without being
subjected in property or person to taxes more onerous than
the citizens of the latter State are subjected to.” Shaffer,
supra, at 56; see also Toomer v. Witsell, 334 U. S. 385, 396
(1948); Ward v. Maryland, 12 Wall. 418, 430 (1871).

Of course, nonresidents may “be required to make a
ratable contribution in taxes for the support of the govern-
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ment.” Shaffer, 252 U. S., at 53. That duty is one “to pay
taxes not more onerous in effect than those imposed under
like circumstances upon citizens of the . . . State.” Ibid.; see
also Ward v. Maryland, supra, at 430 (nonresidents should
not be “subjected to any higher tax or excise than that ex-
acted by law of . . . permanent residents”). Nonetheless,
as a practical matter, the Privileges and Immunities Clause
affords no assurance of precise equality in taxation between
residents and nonresidents of a particular State. Some dif-
ferences may be inherent in any taxing scheme, given that,
“[l]ike many other constitutional provisions, the privileges
and immunities clause is not an absolute,” Toomer, supra, at
396, and that “[a]bsolute equality is impracticable in taxa-
tion,” Maxwell v. Bugbee, 250 U. S. 525, 543 (1919).

Because state legislatures must draw some distinctions in
light of “local needs,” they have considerable discretion in
formulating tax policy. Madden v. Kentucky, 309 U. S. 83,
88 (1940). Thus, “where the question is whether a state tax-
ing law contravenes rights secured by [the Federal Constitu-
tion], the decision must depend not upon any mere question
of form, construction, or definition, but upon the practical
operation and effect of the tax imposed.” Shaffer, supra, at
55; see also St. Louis Southwestern R. Co. v. Arkansas, 235
U. S. 350, 362 (1914) (“[W]hen the question is whether a tax
imposed by a State deprives a party of rights secured by the
Federal Constitution, . . . [w]e must regard the substance,
rather than the form, and the controlling test is to be found
in the operation and effect of the law as applied and enforced
by the State”). In short, as this Court has noted in the
equal protection context, “inequalities that result not from
hostile discrimination, but occasionally and incidentally in
the application of a [tax] system that is not arbitrary in its
classification, are not sufficient to defeat the law.” Maxwell,
supra, at 543.

We have described this balance as “a rule of substantial
equality of treatment” for resident and nonresident taxpay-
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ers. Austin v. New Hampshire, 420 U. S. 656, 665 (1975).
Where nonresidents are subject to different treatment, there
must be “reasonable ground for . . . diversity of treatment.”
Travis, 252 U. S., at 79; see also Travellers’ Ins. Co. v. Con-
necticut, 185 U. S. 364, 371 (1902) (“It is enough that the
State has secured a reasonably fair distribution of burdens”).
As explained in Toomer, the Privileges and Immunities
Clause bars

“discrimination against citizens of other States where
there is no substantial reason for the discrimination be-
yond the mere fact that they are citizens of other States.
But it does not preclude disparity of treatment in the
many situations where there are perfectly valid inde-
pendent reasons for it. Thus the inquiry in each case
must be concerned with whether such reasons do exist
and whether the degree of discrimination bears a close
relationship to them. The inquiry must also, of course,
be conducted with due regard for the principle that the
States should have considerable leeway in analyzing
local evils and in prescribing appropriate cures.” 334
U. S., at 396.

Thus, when confronted with a challenge under the Privi-
leges and Immunities Clause to a law distinguishing between
residents and nonresidents, a State may defend its position
by demonstrating that “(i) there is a substantial reason for
the difference in treatment; and (ii) the discrimination prac-
ticed against nonresidents bears a substantial relationship to
the State’s objective.” Piper, 470 U. S., at 284.

Our concern for the integrity of the Privileges and Immun-
ities Clause is reflected through a “standard of review sub-
stantially more rigorous than that applied to state tax dis-
tinctions, among, say, forms of business organizations or
different trades and professions.” Austin, supra, at 663.
Thus, as both the New York Court of Appeals, 89 N. Y. 2d, at
290, 675 N. E. 2d, at 820, and the State, Brief for Respondent
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Commissioner of Taxation and Finance 10–11, appropriately
acknowledge, the State must defend § 631(b)(6) with a sub-
stantial justification for its different treatment of nonresi-
dents, including an explanation of how the discrimination re-
lates to the State’s justification.

B
Our review of the State’s justification for § 631(b)(6) is in-

formed by this Court’s precedent respecting Privileges and
Immunities Clause challenges to nonresident income tax pro-
visions. In Shaffer v. Carter, the Court upheld Oklahoma’s
denial of deductions for out-of-state losses to nonresidents
who were subject to Oklahoma’s tax on in-state income.
The Court explained:

“The difference . . . is only such as arises naturally from
the extent of the jurisdiction of the State in the two
classes of cases, and cannot be regarded as an unfriendly
or unreasonable discrimination. As to residents, it may,
and does, exert its taxing power over their income from
all sources, whether within or without the State, and
it accords to them a corresponding privilege of deduct-
ing their losses, wherever these accrue. As to nonresi-
dents, the jurisdiction extends only to their property
owned within the State and their business, trade, or pro-
fession carried on therein, and the tax is only on such
income as is derived from those sources. Hence there
is no obligation to accord to them a deduction by reason
of losses elsewhere incurred.” 252 U. S., at 57.

In so holding, the Court emphasized the practical effect of
the provision, concluding that “the nonresident was not
treated more onerously than the resident in any particular,
and in fact was called upon to make no more than his ratable
contribution to the support of the state government.” Aus-
tin, supra, at 664.

Shaffer involved a challenge to the State’s denial of
business-related deductions. The record in Shaffer dis-
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closes that, while Oklahoma law specified that nonresidents
were liable for Oklahoma income tax on “the entire net in-
come from all property owned, and of every business, trade
or profession carried on in [Oklahoma],” there was no ex-
press statutory bar preventing nonresidents from claiming
the same nonbusiness exemptions and deductions as were
available to resident taxpayers. See Tr. of Record in Shaf-
fer v. Carter, O. T. 1919, No. 531, pp. 15–18 (Ch. 164, Okla.
House Bill No. 599 (1910), §§ 1, 5, 6, 8); see also Brief on
Behalf of Appellant in Shaffer v. Carter, O. T. 1919, No. 531,
p. 91 (“In the trial court, . . . the [Oklahoma] Attorney Gen-
eral asserted that the appellant has the same personal ex-
emptions as a resident of Oklahoma”).

In Travis v. Yale & Towne Mfg. Co., a Connecticut corpora-
tion doing business in New York sought to enjoin enforce-
ment of New York’s nonresident income tax laws on behalf
of its employees, who were residents of Connecticut and New
Jersey. In an opinion issued on the same day as Shaffer, the
Court affirmed Shaffer’s holding that a State may limit the
deductions of nonresidents to those related to the production
of in-state income. See Travis, 252 U. S., at 75–76 (describ-
ing Shaffer as settling that “there is no unconstitutional dis-
crimination against citizens of other States in confining the
deduction of expenses, losses, etc., in the case of non-resident
taxpayers, to such as are connected with income arising from
sources within the taxing State”). The record in Travis
clarifies that many of the expenses and losses of nonresidents
that New York law so limited were business related, such as
ordinary and necessary business expenses, depreciation on
business assets, and depletion of natural resources, such as
oil, gas, and timber. At the time that Travis was decided,
New York law also allowed nonresidents a pro rata deduction
for various nonbusiness expenses, such as interest paid
(based on the proportion of New York source income to total
income), a deduction for taxes paid (other than income taxes)
to the extent those taxes were connected with New York



522US2 Unit: $U19 [01-28-00 16:00:40] PAGES PGT: OPIN

301Cite as: 522 U. S. 287 (1998)

Opinion of the Court

income, and a deduction for uncompensated losses sustained
in New York resulting from limited circumstances, namely,
nonbusiness transactions entered into for profit and casualty
losses. Both residents and nonresidents were entitled to the
same deduction for contributions to charitable organizations
organized under the laws of New York. Tr. of Record in
Travis v. Yale & Towne Mfg. Co., O. T. 1919, No. 548 (State
of New York, The A, B, C of the Personal Income Tax Law,
pp. 11–12, 14, ¶¶ 42, 44 (1919)). Thus, the statutory provi-
sions disallowing nonresidents’ tax deductions at issue in
Travis essentially mirrored those at issue in Shaffer because
they tied nonresidents’ deductions to their in-state activities.

Another provision of New York’s nonresident tax law chal-
lenged in Travis did not survive scrutiny under the Privi-
leges and Immunities Clause, however. Evincing the same
concern with practical effect that animated the Shaffer deci-
sion, the Travis Court struck down a provision that denied
only nonresidents an exemption from tax on a certain thresh-
old of income, even though New York law allowed nonresi-
dents a corresponding credit against New York taxes in the
event that they paid resident income taxes in some other
State providing a similar credit to New York residents. The
Court rejected the argument that the rule was “a case of
occasional or accidental inequality due to circumstances per-
sonal to the taxpayer.” 252 U. S., at 80. Nor was denial of
the exemption salvaged “upon the theory that non-residents
have untaxed income derived from sources in their home
States or elsewhere outside of the State of New York, corre-
sponding to the amount upon which residents of that State
are exempt from taxation [by New York] under this act,”
because “[t]he discrimination is not conditioned upon the
existence of such untaxed income; and it would be rash to
assume that non-residents taxable in New York under this
law, as a class, are receiving additional income from outside
sources equivalent to the amount of the exemptions that are
accorded to citizens of New York and denied to them.” Id.,
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at 81. Finally, the Court rejected as speculative and consti-
tutionally unsound the argument that States adjoining New
York could adopt an income tax, “in which event, injustice to
their citizens on the part of New York could be avoided by
providing similar exemptions similarly conditioned.” Id.,
at 82.

In Austin, a more recent decision reviewing a State’s taxa-
tion of nonresidents, we considered a commuter tax imposed
by New Hampshire, the effect of which was to tax only non-
residents working in that State. The Court described its
previous decisions, including Shaffer and Travis, as “estab-
lishing a rule of substantial equality of treatment for the
citizens of the taxing State and nonresident taxpayers,”
under which New Hampshire’s one-sided tax failed. 420
U. S., at 665.

Travis and Austin make clear that the Privileges and Im-
munities Clause prohibits a State from denying nonresidents
a general tax exemption provided to residents, while Shaffer
and Travis establish that States may limit nonresidents’ de-
ductions of business expenses and nonbusiness deductions
based on the relationship between those expenses and in-
state property or income. While the latter decisions pro-
vide States a considerable amount of leeway in aligning the
tax burden of nonresidents to in-state activities, neither they
nor Austin can be fairly read as holding that the Privileges
and Immunities Clause permits States to categorically deny
personal deductions to a nonresident taxpayer, without a
substantial justification for the difference in treatment.

III

In this case, New York acknowledges the right of nonresi-
dents to pursue their livelihood on terms of substantial
equality with residents. There is no question that the issue
presented in this case is likely to affect many individuals,
given the fact that it is common for nonresidents to enter
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New York City to pursue their livelihood, “it being a matter
of common knowledge that from necessity, due to the geo-
graphical situation of [New York City], in close proximity to
the neighboring States, many thousands of men and women,
residents and citizens of those States, go daily from their
homes to the city and earn their livelihood there.” Travis,
252 U. S., at 80. In attempting to justify the discrimination
against nonresidents effected by § 631(b)(6), respondents
assert that because the State only has jurisdiction over non-
residents’ in-state activities, its limitation on nonresidents’
deduction of alimony payments is valid. Invoking Shaffer
and Travis, the State maintains that it should not be re-
quired to consider expenses “wholly linked to personal activ-
ities outside New York.” Brief for Respondent Commis-
sioner of Taxation and Finance 24. We must consider
whether that assertion suffices to substantially justify the
challenged statute.

A

Looking first at the rationale the New York Court of Ap-
peals adopted in upholding § 631(b)(6), we do not find in the
court’s decision any reasonable explanation or substantial
justification for the discriminatory provision. Although the
court purported to apply the two-part inquiry derived from
Toomer and Piper, in the end, the justification for § 631(b)(6)
was based on rationales borrowed from another case, Good-
win v. State Tax Comm’n, 286 App. Div. 694, 146 N. Y. S. 2d
172, aff ’d, 1 N. Y. 2d 680, 133 N. E. 2d 711 (1955), appeal
dism’d, 352 U. S. 805 (1956). There, a New Jersey resident
challenged New York’s denial of deductions for real estate
taxes and mortgage interest on his New Jersey home, and
his medical expenses and life insurance premiums. The
challenge in that case, however, was to a provision of New
York tax law substantially similar to that considered in
Travis, under which nonresident taxpayers were allowed de-
ductions “ ‘only if and to the extent that, they are connected
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with [taxable] income arising from sources within the
state.’ ” 286 App. Div., at 695, 146 N. Y. S. 2d, at 175 (quot-
ing then N. Y. Tax Law § 360(11)).

There is no analogous provision in § 631(b)(6), which
plainly limits nonresidents’ deduction of alimony payments,
irrespective of whether those payments might somehow re-
late to New York-source income. Although the Goodwin
court’s rationale concerning New York’s disallowance of non-
residents’ deduction of life insurance premiums and medical
expenses assumed that such expenses, “made by [the tax-
payer] in the course of his personal activities, . . . must be
regarded as having taken place in . . . the state of his resi-
dence,” id., at 701, 146 N. Y. S. 2d, at 180, the court also
found that those expenses “embodie[d] a governmental pol-
icy designed to serve a legitimate social end,” ibid., namely,
“to encourage [New York] citizens to obtain life insurance
protection and . . . to help [New York] citizens bear the bur-
den of an extraordinary illness or accident,” id., at 700, 146
N. Y. S. 2d, at 179.

In this case, the New York Court of Appeals similarly de-
scribed petitioners’ alimony expenses as “wholly linked to
personal activities outside the State,” but did not articulate
any policy basis for § 631(b)(6), save a reference in its discus-
sion of petitioners’ Equal Protection Clause claim to the
State’s “policy of taxing only those gains realized and losses
incurred by a nonresident in New York, while taxing resi-
dents on all income.” 89 N. Y. 2d, at 291, 675 N. E. 2d, at
821. Quite possibly, no other policy basis for § 631(b)(6) ex-
ists, given that, at the time Goodwin was decided, New York
appears to have allowed nonresidents a deduction for ali-
mony paid as long as the recipient was a New York resident
required to include the alimony in income. See N. Y. Tax
Law § 360(17) (1944). And for several years preceding
§ 631(b)(6)’s enactment, New York law permitted nonresi-
dents to claim a pro rata deduction of alimony paid regard-
less of the recipient’s residence. See Friedsam, 64 N. Y. 2d,
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at 81–82, 473 N. E. 2d, at 1184 (interpreting N. Y. Tax Law
§ 635(c)(1) (1961)).

In its reliance on Goodwin, the New York Court of Ap-
peals also failed to account for the fact that, through its
broad 1987 tax reforms, New York adopted a new system
of nonresident taxation that ties the income tax liability of
nonresidents to the tax that they would have paid if they
were residents. Indeed, a nonresident’s “as if” tax liability,
which determines both the tax rate and total tax owed, is
based on federal adjusted gross income from all sources, not
just New York sources. In computing their “as if” resident
tax liability, nonresidents of New York are permitted to con-
sider every deduction that New York residents are entitled
to, both business and personal. It is only in the computation
of the apportionment percentage that New York has chosen
to isolate a specific deduction of nonresidents, alimony paid,
as entirely nondeductible under any circumstances. Fur-
ther, after Goodwin but before this case, the New York
Court of Appeals acknowledged, in Friedsam, supra, that
the State’s policy and statutes favored parity, on a pro rata
basis, in the allowance of personal deductions to residents
and nonresidents. Accordingly, in light of the questionable
relevance of Goodwin to New York’s current system of tax-
ing nonresidents, we do not agree with the New York Court
of Appeals that “substantial reasons for the disparity in tax
treatment are apparent on the face of [§ 631(b)(6)],” 89 N. Y.
2d, at 291, 675 N. E. 2d, at 821.

We also take little comfort in the fact, noted by the New
York Court of Appeals, that § 631(b)(6) does not deny nonres-
idents all benefit of the alimony deduction because that de-
duction is included in federal adjusted gross income, one of
the components in the nonresident’s computation of his New
York tax liability. See id., at 290–291, 675 N. E. 2d, at 821.
That finding seems contrary to the impression of New York’s
Commissioner of Taxation and Finance as expressed in
an advisory opinion, In re Rosenblatt, 1989–1990 Transfer
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Binder, CCH N. Y. Tax Rep. ¶ 252–998, p. 17,969 (Jan. 18,
1990), in which the Commissioner explained that “[t]he effect
of [§ 631(b)(6)’s] allowance of the [alimony] deduction in the
. . . denominator and disallowance in the numerator is that
Petitioner cannot get the benefit of a proportional deduction
of the alimony payments made to his spouse.” In any event,
respondents have never argued to this Court that § 631(b)(6)
effects anything other than a denial of nonresidents’ alimony
deductions. Though the inclusion of the alimony deduction
in a nonresident’s federal adjusted gross income reduces the
nonresident’s “as if” tax liability, New York effectively takes
the alimony deduction back in the “apportionment percent-
age” used to determine the actual tax owed, because the nu-
merator of that percentage does not include any deduction
for alimony paid, while the denominator does include such
a deduction.

In summarizing its holding, the New York Court of Ap-
peals explained that, because “there can be no serious argu-
ment that petitioners’ alimony deductions are legitimate
business expenses[,] . . . the approximate equality of tax
treatment required by the Constitution is satisfied, and
greater fine-tuning in this tax scheme is not constitutionally
mandated.” 89 N. Y. 2d, at 291, 675 N. E. 2d, at 821. This
Court’s precedent, however, should not be read to suggest
that tax schemes allowing nonresidents to deduct only their
business expenses are per se constitutional, and we must ac-
cordingly inquire further into the State’s justification for
§ 631(b)(6) in light of its practical effect.

B

Turning to respondents’ arguments to this Court, as an
initial matter, we reject the State’s suggestion that this
Court’s summary dismissals in several other cases should be
dispositive of the question presented in this case. See Brief
for Respondent Commissioner of Taxation and Finance 15–
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16, n. 8.3 Although we have noted that “[o]ur summary dis-
missals are . . . to be taken as rulings on the merits in the
sense that they rejected the specific challenges presented . . .
and left undisturbed the judgment appealed from,” we have
also explained that they do not “have the same precedential
value . . . as does an opinion of this Court after briefing and
oral argument on the merits.” Washington v. Confederated
Bands and Tribes of Yakima Nation, 439 U. S. 463, 477, n. 20
(1979) (citations and internal quotation marks omitted). “It
is not at all unusual for the Court to find it appropriate to
give full consideration to a question that has been the subject
of previous summary action,” ibid., particularly where, as
here, other courts have arrived at dissimilar outcomes. In
any event, none of the cases on which the State relies in-
volved the unique problem presented here, the complete de-
nial of deductions for nonresidents’ alimony payments.

In the context of New York’s overall scheme of nonresi-
dent taxation, § 631(b)(6) is an anomaly. New York tax law

3 See Goodwin v. State Tax Comm’n, 286 App. Div. 694, 146 N. Y. S. 2d
172, aff ’d, 1 N. Y. 2d 680, 133 N. E. 2d 711 (1955) (involving State’s denial
of deductions not related to in-state activities, including medical expenses
and life insurance premiums), appeal dism’d, 352 U. S. 805 (1956); see also
Lung v. O’Chesky, 94 N. M. 802, 617 P. 2d 1317 (1980) (involving State’s
denial of grocery and medical tax rebates to nonresidents), appeal dism’d,
450 U. S. 961 (1981); Rubin v. Glaser, 83 N. J. 299, 416 A. 2d 382 (involving
State’s limitation of homestead tax rebate to principal residences of resi-
dents), appeal dism’d, 449 U. S. 977 (1980); Davis v. Franchise Tax Board,
71 Cal. App. 3d 998, 139 Cal. Rptr. 797 (1977) (involving State’s denial of
income averaging method of tax computation to nonresidents), appeal
dism’d, 434 U. S. 1055 (1978); Wilson v. Department of Revenue, 267 Ore.
103, 514 P. 2d 1334 (1973) (involving State’s limitation of nonresident’s
deductions to those connected with in-state income), appeal dism’d, 416
U. S. 964 (1974); Anderson v. Tiemann, 182 Neb. 393, 155 N. W. 2d 322
(1967) (involving State’s denial of food sales tax credit to nonresidents),
appeal dism’d, 390 U. S. 714 (1968); Berry v. State Tax Comm’n, 241 Ore.
580, 397 P. 2d 780 (1964) (involving State’s limitation of nonresidents’ per-
sonal deductions to those connected with in-state income), appeal dism’d,
382 U. S. 16 (1965).
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currently permits nonresidents to avail themselves of what
amounts to a pro rata deduction for other tax-deductible per-
sonal expenses besides alimony. Before 1987, New York law
also allowed nonresidents to deduct a pro rata share of ali-
mony payments. The New York State Tax Commissioner’s
advisory opinion in In re Rosenblatt indicates that § 631(b)(6)
may have been intended to overrule Friedsam. See In re
Rosenblatt, supra, ¶ 252–998, at 17,969 (Section 631(b)(6)
“specifically reversed Friedson [sic] v. State Tax Comm’n,
64 N. Y. 2d 76 (1984), which had allowed an alimony deduc-
tion to a nonresident according to the formula for allocation
of itemized deductions by the nonresident”). Certainly, as
the New York Court of Appeals found, § 631(b)(6) “had the
effect of removing [the] impairment” imposed by Friedsam,
89 N. Y. 2d, at 290, 675 N. E. 2d, at 821, thereby implying a
disavowal of the State’s previous policy of substantial equal-
ity between residents and nonresidents.

The policy expressed in Friedsam, which acknowledged
the principles of equality and fairness underlying the Priv-
ileges and Immunities Clause, was not merely an “im-
pairment,” however. Although the State has considerable
freedom to establish and adjust its tax policy respecting
nonresidents, the end results must, of course, comply with
the Federal Constitution, and any provision imposing dispar-
ate taxation upon nonresidents must be appropriately justi-
fied. As this Court has explained, where “the power to tax
is not unlimited, validity is not established by the mere impo-
sition of a tax.” Mullaney v. Anderson, 342 U. S. 415, 418
(1952).

To justify § 631(b)(6), the State refers to a statement, pre-
sented in 1959 by New York’s then-Commissioner of Taxa-
tion and Finance before a Subcommittee of the House Judi-
ciary Committee. In that statement, the Commissioner
explained, “ ‘[s]ince legally we do not and cannot recognize
the existence of [non-New York source] income, we have felt
that, in general, we cannot recognize . . . other deductions,
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which, in the main, are of a personal nature and are uncon-
nected with the production of income in New York.’ ” Brief
for Respondent Commissioner of Taxation and Finance 14
(quoting statement of Hon. Joseph H. Murphy, Taxation of
Income of Nonresidents, Hearing on H. J. Res. 33 et al. and
H. R. 4174 et al. before Subcommittee No. 2 of the House
Committee on the Judiciary, 86th Cong., 1st Sess., 98–99
(1959)). Yet there is good reason to question whether that
statement actually is a rationale for § 631(b)(6), given sub-
stantial evidence to the contrary, in both the history of the
State’s treatment of nonresidents’ alimony deductions,4 and
its current treatment of other personal deductions.

Moreover, to the extent that the cited testimony suggests
that no circumstances exist under which a State’s denial of
personal deductions to nonresidents could be constrained, we
reject its premise. Certainly, as the Court found in Travis,
252 U. S., at 79–80, nonresidents must be allowed tax exemp-
tions in parity with residents. And the most that the Court
has suggested regarding nonresidents’ nonbusiness expenses
is that their deduction may be limited to the proportion of
those expenses rationally related to in-state income or activi-
ties. See Shaffer, 252 U. S., at 56–57.

As a practical matter, the Court’s interpretation of the
Privileges and Immunities Clause in Travis and Shaffer
implies that States may effectively limit nonresidents’ deduc-
tion of certain personal expenses based on a reason as simple
as the fact that those expenses are clearly related to resi-
dence in another State. But here, § 631(b)(6) does not incor-
porate such analysis on its face or, according to the New
York Court of Appeals, through legislative history, see 89

4 See 1943 N. Y. Laws, ch. 245, § 3 (alimony deductions allowed only
when recipient is subject to New York tax); 1944 N. Y. Laws, ch. 333, § 2
(alimony deduction allowed to all residents and to nonresidents only if
recipient is subject to New York tax); 1961 N. Y. Laws, ch. 68, § 1 (itemized
deductions, including alimony, generally allowed to nonresidents in pro-
portion to New York source income).
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N. Y. 2d, at 290–291, 675 N. E. 2d, at 821. Moreover, there
are situations in which § 631(b)(6) could operate to require
nonresidents to pay significantly more tax than identically
situated residents. For example, if a nonresident’s earnings
were derived primarily from New York sources, the effect of
§ 631(b)(6) could be to raise the tax apportionment percent-
age above 100%, thereby requiring that individual to pay
more tax than an identically situated resident, solely because
of the disallowed alimony deduction. Under certain circum-
stances, the taxpayer could even be liable for New York
taxes approaching or even exceeding net income.

There is no doubt that similar circumstances could arise
respecting the apportionment for tax purposes of income or
expenses based on in-state activities without a violation of
the Privileges and Immunities Clause. Such was the case
in Shaffer, despite the petitioner’s attempt to argue that he
should be allowed to offset net business income taxed by
Oklahoma with business losses incurred in other States.
See 252 U. S., at 57. It is one thing, however, for an anoma-
lous situation to arise because an individual has greater
profits from business activities or property owned in one
particular State than in another. An entirely different situ-
ation is presented by a facially inequitable and essentially
unsubstantiated taxing scheme that denies only nonresidents
a tax deduction for alimony payments, which while surely a
personal matter, see United States v. Gilmore, 372 U. S. 39,
44 (1963), arguably bear some relationship to a taxpayer’s
overall earnings. Alimony payments also differ from other
types of personal deductions, such as mortgage interest and
property tax payments, whose situs can be determined based
on the location of the underlying property. Thus, unlike the
expenses discussed in Shaffer, alimony payments cannot be
so easily characterized as “losses elsewhere incurred.” 252
U. S., at 57. Rather, alimony payments reflect an obligation
of some duration that is determined in large measure by an
individual’s income generally, wherever it is earned. The



522US2 Unit: $U19 [01-28-00 16:00:40] PAGES PGT: OPIN

311Cite as: 522 U. S. 287 (1998)

Opinion of the Court

alimony obligation may be of a “personal” nature, but it can-
not be viewed as geographically fixed in the manner that
other expenses, such as business losses, mortgage interest
payments, or real estate taxes, might be.

Accordingly, contrary to the dissent’s suggestion, post, at
321, 326–327, we do not propose that States are required to
allow nonresidents a deduction for all manner of personal
expenses, such as taxes paid to other States or mortgage
interest relating to an out-of-state residence. Nor do we
imply that States invariably must provide to nonresidents
the same manner of tax credits available to residents. Our
precedent allows States to adopt justified and reasonable dis-
tinctions between residents and nonresidents in the provi-
sion of tax benefits, whether in the form of tax deductions
or tax credits. In this case, however, we are not satisfied
by the State’s argument that it need not consider the impact
of disallowing nonresidents a deduction for alimony paid
merely because alimony expenses are personal in nature,
particularly in light of the inequities that could result when
a nonresident with alimony obligations derives nearly all of
her income from New York, a scenario that may be “typical,”
see Travis, supra, at 80. By requiring nonresidents to pay
more tax than similarly situated residents solely on the basis
of whether or not the nonresidents are liable for alimony
payments, § 631(b)(6) violates the “rule of substantial equal-
ity of treatment” this Court described in Austin, 420 U. S.,
at 665.

C

Respondents also propose that § 631(b)(6) is “consistent
with New York’s taxation of families generally.” Brief for
Respondent Commissioner of Taxation and Finance 14–15.
It has been suggested that one purpose of New York’s 1987
tax law changes was to adopt a regime of “income splitting,”
under which each spouse in a marital relationship is taxed
on an equal share of the total income from the marital unit.
Ibid. (citing McIntyre & Pomp, State Income Tax Treatment
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of Residents and Nonresidents Under the Privileges and Im-
munities Clause, 13 State Tax Notes 245, 249 (1997)). A
similar effect is achieved in the case of marital dissolution
by allowing the payer of alimony to exclude the payment
from income and requiring the recipient to report a corre-
sponding increase in income. Such treatment accords with
provisions adopted in 1942 by the Federal Government as a
means of adjusting tax burdens on alimony payers who, with-
out a deduction for alimony paid, could face a tax liability
greater than their remaining income after payment of ali-
mony. See Committee Report, Revenue Act of 1942, 1942–2
C. B. 409.

In the federal system, when one resident taxpayer pays
alimony to another, the payer’s alimony deduction is offset
by the alimony income reported by the recipient, leading to
parity in the allocation of the overall tax burden. Section
631(b)(6), however, disallows nonresidents’ entire alimony
expenses with no consideration given to whether New York
income tax will be paid by the recipients. Respondents
explain that such concerns are simply irrelevant to New
York’s taxation of nonresidents, because “[e]xtending the
benefit of income splitting to nonresidents is inappropriate
on tax policy grounds because nonresidents are taxed by
New York on only a slice of their income—that derived from
New York sources.” Brief for Respondent Commissioner of
Taxation and Finance 15. Such analysis, however, begs the
question whether there is a substantial reason for the dif-
ference in treatment, and is therefore not appreciably dis-
tinct from the State’s assertion that no such justification
is required because § 631(b)(6) does not concern business
expenses.

Indeed, we fail to see how New York’s disregard for
the residence of the alimony recipient does anything
more than point out potential inequities in the operation
of § 631(b)(6). Certainly, the concept of income splitting
works when both former spouses are residents of the
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same State, because one spouse receives a tax deduction
corresponding to the other’s reported income, thereby
making the state treasury whole (after adjustment for differ-
ences in the spouses’ respective tax rates). The scheme also
results in an equivalent allocation of total tax liability when
one spouse is no longer a resident of the same State, because
each spouse retains the burden of paying resident income
taxes due to his or her own State on their share of the split
income. The benefit of income splitting disappears, how-
ever, when a State in which neither spouse resides es-
sentially imposes a surtax on the alimony, such as the tax
increase New York imposes through § 631(b)(6). And, at the
extreme, when a New York resident receives alimony pay-
ments from a nonresident New York taxpayer, § 631(b)(6)
results in a double-taxation windfall for the State: The
recipient pays taxes on the alimony but the nonresident
payer is denied any deduction. Although such treatment
may accord with the Federal Government’s treatment of tax-
payers who are nonresident aliens, see 26 U. S. C. §§ 872 and
873, the reasonableness of such a scheme on a national level
is a different issue that does not implicate the Privileges and
Immunities Clause guarantee that individuals may migrate
between States to live and work.

D

Finally, several States, as amici for respondents, assert
that § 631(b)(6) could not “have any more than a de minimis
effect on the run-of-the-mill taxpayer or comity among the
States,” because States imposing an income tax typically
provide a deduction or credit to their residents for income
taxes paid to other States. Brief for State of Ohio et al. 8.
Accordingly, their argument runs, “[a]ll things being equal
. . . the taxpayer would pay roughly the same total tax in
the two States, the only difference being that [the taxpayer’s
resident State] would get more and New York less of the
revenue.” Ibid. There is no basis for such an assertion in
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the record before us. In fact, in the year in question, Con-
necticut imposed no income tax on petitioners’ earned in-
come. Reply Brief for Petitioners 4, n. 1. “Nor, we may
add, can the constitutionality of one State’s statutes affecting
nonresidents depend upon the present configuration of the
statutes of another State.” Austin, 420 U. S., at 668; see
also Travis, 252 U. S., at 81–82.

IV

In sum, we find that the State’s inability to tax a nonresi-
dent’s entire income is not sufficient, in and of itself, to justify
the discrimination imposed by § 631(b)(6). While States
have considerable discretion in formulating their income tax
laws, that power must be exercised within the limits of the
Federal Constitution. Tax provisions imposing discrimina-
tory treatment on nonresident individuals must be reason-
able in effect and based on a substantial justification other
than the fact of nonresidence.

Although the Privileges and Immunities Clause does not
prevent States from requiring nonresidents to allocate in-
come and deductions based on their in-state activities in the
manner described in Shaffer and Travis, those opinions do
not automatically guarantee that a State may disallow non-
resident taxpayers every manner of nonbusiness deduction
on the assumption that such amounts are inevitably allocable
to the State in which the taxpayer resides. Alimony obliga-
tions are unlike other expenses that can be related to activi-
ties conducted in a particular State or property held there.
And as a personal obligation that generally correlates with
a taxpayer’s total income or wealth, alimony bears some re-
lationship to earnings regardless of their source. Further,
the manner in which New York taxes nonresidents, based on
an allocation of an “as if” resident tax liability, not only im-
poses upon nonresidents’ income the effect of New York’s
graduated tax rates but also imports a corresponding ele-
ment of fairness in allowing nonresidents a pro rata deduc-
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tion of other types of personal expenses. It would seem
more consistent with that taxing scheme and with notions of
fairness for the State to allow nonresidents a pro rata deduc-
tion for alimony paid, as well.

Under the circumstances, we find that respondents have
not presented a substantial justification for the categorical
denial of alimony deductions to nonresidents. The State’s
failure to provide more than a cursory justification for
§ 631(b)(6) smacks of an effort to “penaliz[e] the citizens of
other States by subjecting them to heavier taxation merely
because they are such citizens,” Toomer, 334 U. S., at 408
(Frankfurter, J., concurring). We thus hold that § 631(b)(6)
is an unwarranted denial to the citizens of other States of
the privileges and immunities enjoyed by the citizens of
New York.

Accordingly, the decision of the New York Court of Ap-
peals is reversed, and the case is remanded for proceedings
not inconsistent with this opinion.

It is so ordered.

Justice Ginsburg, with whom The Chief Justice and
Justice Kennedy join, dissenting.

New York and other States follow the Federal Govern-
ment’s lead 1 in according an income tax deduction for
alimony to resident taxpayers only.2 That tax practice, I

1 See 26 U. S. C. §§ 872–873; McIntyre & Pomp, State Income Tax Treat-
ment of Residents and Nonresidents Under the Privileges and Immunities
Clause, 13 State Tax Notes 245, 248–249 (1997).

2 Four States in addition to New York—Alabama, California, West Vir-
ginia, and Wisconsin—expressly limit the alimony deduction to residents.
See Ala. Code § 40–18–15(18) (1993); Cal. Rev. and Tax. Code Ann. § 17302
(West 1994); W. Va. Code § 11–21–32(b)(4) (1995); Wis. Stat. § 71.05(6)(a)(12)
(1989). Two other States—Illinois and Ohio—restrict nonresidents to
specified deductions and adjustments in calculating in-state income, and
do not list the alimony deduction as one available to nonresidents. See
Ill. Comp. Stat., ch. 35, § 5/301(c)(2)(A) (1996); Ohio Rev. Code Ann.
§ 5747.20(B)(6) (1994).
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conclude, does not offend the nondiscrimination principle
embodied in the Privileges and Immunities Clause of Article
IV, § 2. I therefore dissent from the Court’s opinion.

I

To put this case in proper perspective, it is helpful to rec-
ognize not only that alimony payments are “surely a personal
matter,” ante, at 310; in addition, alimony payments are “un-
like other . . . personal obligation[s],” ante, at 314. Under
federal tax law, mirrored in state tax regimes, alimony is
included in the recipient’s gross income, 26 U. S. C. § 71(a),
and the payer is allowed a corresponding deduction,
§§ 215(a), 62(a)(10), for payments taxable to the recipient.
This scheme “can best be seen as a determination with re-
spect to choice of taxable person rather than as rules relating
to the definition of income or expense. In effect, the [ali-
mony payer] is treated as a conduit for gross income that
legally belongs to the [alimony recipient] under the divorce
decree.” M. Chirelstein, Federal Income Taxation ¶ 9.05,
p. 230 (8th ed. 1997) (hereinafter Chirelstein); see also B.
Bittker & M. McMahon, Federal Income Taxation of Individ-
uals ¶ 36.7, p. 36–18 (2d ed. 1995) (“Unlike most other per-
sonal deductions, [the deduction for alimony payments] is
best viewed as a method of designating the proper taxpayer
for a given amount of income, rather than a tax allowance
for particular expenditures. In combination, § 71 [allowing
a deduction to the alimony payer] and § 215 [requiring the
alimony recipient to include the payment in gross income]
treat part of the [payer]’s income as though it were received
subject to an offsetting duty to pay it to the payee.”). New
York applies this scheme to resident alimony payers. But
N. Y. Tax Law § 631(b)(6) (McKinney 1987) declares that, in
the case of a nonresident with New York source income, the
alimony deduction for which federal law provides “shall not
constitute a deduction derived from New York sources.”
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Thus, if petitioner Christopher Lunding and his former
spouse were New York residents, his alimony payments
would be included in his former spouse’s gross income for
state as well as federal income tax purposes, and he would
receive a deduction for the payments. In other words, New
York would tax the income once, but not twice. In fact,
however, though Lunding derives a substantial part of his
gross income from New York sources, he and his former
spouse reside in Connecticut. That means, he urges, that
New York may not tax the alimony payments at all. Com-
pared to New York divorced spouses, in short, Lunding seeks
a windfall, not an escape from double taxation, but a total
exemption from New York’s tax for the income in question.
This beneficence to nonresidents earning income in New
York, he insists, is what the Privileges and Immunities
Clause of Article IV, § 2, of the United States Constitution
demands.

Explaining why New York must so favor Connecticut resi-
dents over New York residents, Lunding invites comparisons
with other broken marriages—cases in which one of the for-
mer spouses resides in New York and the other resides else-
where. First, had Lunding’s former spouse moved from
Connecticut to New York, New York would count the ali-
mony payments as income to her, but would nonetheless
deny him, because of his out-of-state residence, any deduc-
tion. In such a case, New York would effectively tax the
same income twice, first to the payer by giving him no deduc-
tion, then to the recipient, by taxing the payments as gross
income to her. Of course, that is not Lunding’s situation,
and one may question his standing to demand that New York
take nothing from him in order to offset the State’s arguably
excessive taxation of others.

More engagingly, Lunding compares his situation to that
of a New York resident who pays alimony to a former spouse
living in another State. In such a case, New York would
permit the New Yorker to deduct the alimony payments,
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even though the recipient pays no tax to New York on the
income transferred to her. New York’s choice, according to
Lunding, is to deny the alimony deduction to the New
Yorker whose former spouse resides out of state, or else ex-
tend the deduction to him. The Court apparently agrees.
At least, the Court holds, New York “has not adequately jus-
tified” the line it has drawn. Ante, at 290.

The Court’s condemnation of New York’s law seems to me
unwarranted. As applied to a universe of former marital
partners who, like Lunding and his former spouse, reside in
the same State, New York’s attribution of income to someone
(either payer or recipient) is hardly unfair. True, an occa-
sional New York resident will be afforded a deduction
though his former spouse, because she resides elsewhere,
will not be chased by New York’s tax collector. And an oc-
casional New York alimony recipient will be taxed despite
the nonresidence of her former spouse. But New York could
legitimately assume that in most cases, as in the Lundings’
case, payer and recipient will reside in the same State.
Moreover, in cases in which the State’s system is overly gen-
erous (New York payer, nonresident recipient) or insuffi-
ciently generous (nonresident payer, New York recipient),
there is no systematic discrimination discretely against non-
residents, for the pairs of former spouses in both cases in-
clude a resident and a nonresident.

In reviewing state tax classifications, we have previously
held it sufficient under the Privileges and Immunities Clause
that “the State has secured a reasonably fair distribution of
burdens, and that no intentional discrimination has been
made against non-residents.” Travellers’ Ins. Co. v. Con-
necticut, 185 U. S. 364, 371 (1902). In Travellers, the Court
upheld a state tax that was facially discriminatory: Nonresi-
dents who held stock in Connecticut corporations owed tax
to the State on the full value of their holdings, while resident
stockholders were entitled to a deduction for their propor-
tionate share of the corporation’s Connecticut real estate.



522US2 Unit: $U19 [01-28-00 16:00:40] PAGES PGT: OPIN

319Cite as: 522 U. S. 287 (1998)

Ginsburg, J., dissenting

But the State’s tax system as a whole was not discriminatory,
for although residents were entitled to deduct their share of
the corporation’s Connecticut real estate from their state
taxes, they were required to pay municipal taxes on that
property; nonresidents owed no municipal taxes. See id., at
367. Municipal taxes varied across the State, so residents
in low-tax municipalities might end up paying lower taxes
than nonresidents. Nonetheless, “the mere fact that in a
given year the actual workings of the system may result in
a larger burden on the non-resident was properly held not to
vitiate the system, for a different result might obtain in a
succeeding year, the results varying with the calls made in
the different localities for local expenses.” Id., at 369.

Travellers held that tax classifications survive Privileges
and Immunities Clause scrutiny if they provide a rough par-
ity of treatment between residents and nonresidents. See
also Austin v. New Hampshire, 420 U. S. 656, 665 (1975)
(Privileges and Immunities Clause precedents “establis[h]
a rule of substantial equality of treatment”). That holding
accords with the Court’s observation in Baldwin v. Fish
and Game Comm’n of Mont., 436 U. S. 371, 383 (1978), that
“[s]ome distinctions between residents and nonresidents
merely reflect the fact that this is a Nation composed of in-
dividual States, and are permitted; other distinctions are
prohibited because they hinder the formation, the purpose,
or the development of a single Union of those States.” A
tax classification that does not systematically discriminate
against nonresidents cannot be said to “hinder the formation,
the purpose, or the development of a single Union.” See
McIntyre & Pomp, Post-Marriage Income Splitting through
the Deduction for Alimony Payments, 13 State Tax Notes
1631, 1635 (1997) (urging that the Privileges and Immunities
Clause does not require New York to forgo the income-
splitting objective served by its alimony rules when both
payer and recipient are residents of the same State simply
because “results may be less than ideal” “when one of the
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parties to the alimony transaction is a resident and the other
is a nonresident”).3

I would affirm the judgment of the New York Court of
Appeals as consistent with the Court’s precedent, and would
not cast doubt, as today’s decision does, on state tax provi-
sions long considered secure.

II

Viewing this case as one discretely about alimony, I would
accept New York’s law as a fair adaptation, at the state level,
of the current United States system. The Court notes but
shies away from this approach, see ante, at 311–313, express-
ing particular concern about double taxation in the “ex-
treme” case not before us—the “New York resident [who]
receives alimony payments from a nonresident New York
taxpayer,” ante, at 313.4 Instead, the Court treats alimony
as one among several personal expenses a State makes
deductible.

Significantly, the Court’s approach conforms to no historic
pattern. “Historically, both alimony and child support were
treated as personal expenses nondeductible [by the payer]

3 Nor does it appear that New York gains “an unfair share of tax reve-
nue” by denying nonresident alimony payers a deduction even when the
recipient is a resident. McIntyre & Pomp, Post-Marriage Income Split-
ting through the Deduction for Alimony Payments, 13 State Tax Notes, at
1635. Alimony payments into and out of a State, it seems reasonable to
assume, are approximately in balance; if that is so, then the revenue New
York receives under its current regime is roughly equivalent to the reve-
nue it would generate by granting a deduction to nonresident alimony
payers with resident recipients and denying the deduction to resident pay-
ers with nonresident recipients. See ibid.

4 As already observed, Lunding, who seeks to escape any state tax on
the income in question (Connecticut, his State of residence, had no income
tax in the year in issue), is hardly a fit representative of the individuals
who elicit the Court’s concern. See New York v. Ferber, 458 U. S. 747, 767
(1982) (“[A] person to whom a statute may constitutionally be applied may
not challenge that statute on the ground that it may conceivably be applied
unconstitutionally to others in situations not before the Court.”).
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and not includable [in the recipient’s income]. Successive
[federal] statutory enactments beginning in 1942 allowed a
deduction and corresponding inclusion for alimony payments
while continuing the nondeductible-excludable treatment for
child support payments.” H. Ault, Comparative Income
Taxation: A Structural Analysis 277 (1997).

Accepting, arguendo, the Court’s “personal expense deduc-
tion” in lieu of “income attribution” categorization of ali-
mony, however, I do not read our precedent to lead in the
direction the Court takes. On Lunding’s analysis, which the
Court essentially embraces, the core principle is that “per-
sonal deductions, no matter what they are . . . must be al-
lowed in the proportion that the New York State income
bears to total income.” Tr. of Oral Arg. 19. That has never
been, nor should it be, what the Privileges and Immunities
Clause teaches.

A

“[E]arly in this century, the Court enunciated the principle
that a State may limit a nonresident’s expenses, losses, and
other deductions to those incurred in connection with the
production of income within the taxing State.” 2 J. Hell-
erstein & W. Hellerstein, State Taxation 20–47 (1992). In
two companion cases—Shaffer v. Carter, 252 U. S. 37 (1920),
and Travis v. Yale & Towne Mfg. Co., 252 U. S. 60 (1920)—
the Court considered, respectively, Oklahoma’s and New
York’s schemes of nonresident income taxation. Both had
been challenged as violating the Privileges and Immunities
Clause.

Upholding the Oklahoma scheme and declaring the New
York scheme impermissibly discriminatory, the Court estab-
lished at least three principles. First, “just as a State may
impose general income taxes upon its own citizens and resi-
dents whose persons are subject to its control, it may, as a
necessary consequence, levy a duty of like character, and not
more onerous in its effect, upon incomes accruing to non-
residents from their property or business within the State,
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or their occupations carried on therein.” Shaffer, 252 U. S.,
at 52; accord, Travis, 252 U. S., at 75.

Second, a State may not deny nonresidents personal ex-
emptions when such exemptions are uniformly afforded to
residents. See id., at 79–81. Personal exemptions, which
are typically granted in a set amount “to all taxpayers, re-
gardless of their income,” Hellerstein, Some Reflections on
the State Taxation of a Nonresident’s Personal Income, 72
Mich. L. Rev. 1309, 1343 (1974) (hereinafter Hellerstein), ef-
fectively create a zero tax bracket for the amount of the
exemption. See Chirelstein, p. 3. Denial of those exemp-
tions thus amounts to an across-the-board rate increase for
nonresidents, a practice impermissible under longstanding
constitutional interpretation. See, e. g., Chalker v. Bir-
mingham & Northwestern R. Co., 249 U. S. 522, 526–527
(1919); Ward v. Maryland, 12 Wall. 418, 430 (1871); see also
Austin v. New Hampshire, 420 U. S., at 659 (Privileges and
Immunities Clause violated where, “[i]n effect, . . . the State
taxe[d] only the incomes of nonresidents working in New
Hampshire”). Because New York denied nonresidents the
personal exemption provided to all residents, the Travis
Court held the State’s scheme an abridgment of the Privi-
leges and Immunities Clause. 252 U. S., at 79–81.

Finally, deductions for specific expenses are treated differ-
ently from the blanket exemptions at issue in Travis: A State
need not afford nonresidents the same deductions it extends
to its residents. In Shaffer, the Court upheld Oklahoma’s
rules governing deduction of business losses. Oklahoma
residents could deduct such losses wherever incurred, while
nonresidents could deduct only losses incurred within the
State. The Court explained that the disparate treatment
was “only such as arises naturally from the extent of the
jurisdiction of the State in the two classes of cases, and can-
not be regarded as an unfriendly or unreasonable discrimina-
tion.” 252 U. S., at 57. A State may tax its residents on
“their income from all sources, whether within or without
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the State,” but it cannot tax nonresidents on their out-
of-state activities. Ibid. “Hence there is no obligation to
accord to [nonresidents] a deduction by reason of losses
elsewhere incurred.” Ibid. The Court stated the princi-
ple even more clearly in Travis, 252 U. S., at 75–76: “[T]here
is no unconstitutional discrimination against citizens of
other States in confining the deduction of expenses, losses,
etc., in the case of non-resident taxpayers, to such as are
connected with income arising from sources within the tax-
ing State . . . .”

B

Shaffer and Travis plainly establish that States need not
allow nonresidents to deduct out-of-state business expenses.
The application of those cases to deductions for personal
expenses, however, is less clear. On the one hand, Travis’
broad language could be read to suggest that in-state busi-
ness expenses are the only deductions States must extend
to nonresidents. On the other hand, neither Shaffer nor
Travis upheld a scheme denying nonresidents deductions for
personal expenses.5 A leading commentator has concluded
that “nothing in either the Shaffer or Travis opinions indi-
cates whether the Court was addressing itself to personal as
well as business deductions.” Hellerstein 1347, n. 165.

5 The New York law before the Court in Travis allowed residents to
deduct non-business-related property losses wherever incurred, but al-
lowed nonresidents such deductions only for losses incurred in New York.
See Tr. of Record in Travis v. Yale & Towne Mfg. Co., O. T. 1919, No. 548
(State of New York, The A, B, C of the Personal Income Tax Law, pp. 12,
14, ¶¶ 42, 44). Although Travis held New York’s law infirm, the Court
rested its decision solely on the ground that denying personal exemptions
to nonresidents violated the Privileges and Immunities Clause. See
Travis, 252 U. S., at 79–82. The Court did not extend its ruling to New
York’s differential treatment of residents and nonresidents with regard to
personal-loss deductions. See id., at 75–76 (“no unconstitutional discrimi-
nation” in confining deductions for nonresidents’ losses “to such as are
connected with income arising from sources within the taxing State”).
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With rare exception, however, lower courts have applied
Shaffer and Travis with equal force to both personal and
business deductions. The New York court’s decision in
Goodwin v. State Tax Comm’n, 286 App. Div. 694, 702, 146
N. Y. S. 2d 172, 180 (3d Dept. 1955), aff ’d mem., 1 N. Y. 2d
680, 133 N. E. 2d 711, appeal dism’d for want of a substantial
federal question, 352 U. S. 805 (1956), exemplifies this ap-
proach. Goodwin concerned a lawyer who resided in New
Jersey and practiced law in New York City. In his New
York income tax return, he claimed and was allowed deduc-
tions for bar association dues, subscriptions to legal periodi-
cals, entertainment and car expenses, and certain charitable
contributions. But he was disallowed deductions for real es-
tate taxes and mortgage interest on his New Jersey home,
medical expenses, and life insurance premiums. Goodwin,
286 App. Div., at 695, 146 N. Y. S. 2d, at 174. Upholding the
disallowances, the appeals court explained that the non-
income-producing personal expenses at issue were of a kind
properly referred to the law and policy of the State of the
taxpayer’s residence. That State, if it had an income tax,
might well have allowed the deductions, but the New York
court did not think judgment in the matter should be shoul-
dered by a sister State. Id., at 701, 146 N. Y. S. 2d, at 180.

Goodwin further reasoned that a State may accord certain
deductions “[i]n the exercise of its general governmental
power to advance the welfare of its residents.” Ibid. But
it does not inevitably follow that the State must “extend sim-
ilar aid or encouragement to the residents of other states.”
Ibid. A State need not, in short, underwrite the social pol-
icy of the Nation. Cf. Martinez v. Bynum, 461 U. S. 321,
328 (1983) (State may provide free primary and secondary
education to residents without extending the same benefit
to nonresidents).

Other lower courts, upholding a variety of personal ex-
pense deductions for residents only, have agreed with Good-
win’s analysis. Challenges to such rulings, like the appeal
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in Goodwin, have been disposed of summarily by this Court.
See, e. g., Lung v. O’Chesky, 94 N. M. 802, 617 P. 2d 1317
(1980) (upholding denial to nonresidents of grocery and medi-
cal tax rebates allowed residents where rebates served as
relief for State’s gross receipts and property taxes), appeal
dism’d for want of a substantial federal question, 450 U. S.
961 (1981); Anderson v. Tiemann, 182 Neb. 393, 407–408, 155
N. W. 2d 322, 331–332 (1967) (upholding denial to nonresi-
dents of a deduction allowed residents for sales taxes paid
on food purchased for personal use), appeal dism’d for want
of a substantial federal question, 390 U. S. 714 (1968); Berry
v. State Tax Comm’n, 241 Ore. 580, 582, 397 P. 2d 780, 782
(1964) (upholding denial to nonresidents of deductions al-
lowed residents for medical expenses, interest on home-state
loans, and other personal items; court stated that the legisla-
ture could legitimately conclude that “personal deductions
are so closely related to the state of residence that they
should be allowed only by the state of residence and not by
every other state in which some part of a taxpayer’s income
might be found and taxed”), appeal dism’d for want of a sub-
stantial federal question, 382 U. S. 16 (1965). But see Wood
v. Department of Revenue, 305 Ore. 23, 32–33, 749 P. 2d 1169,
1173–1174 (1988) (State may not deny alimony deduction to
nonresidents).

C

Goodwin’s Privileges and Immunities Clause analysis is
a persuasive elaboration of Shaffer and Travis. Whether
Goodwin’s exposition is read broadly (as supporting the view
that a State need not accord nonresidents deductions for any
personal expenses) or more precisely (as holding that a State
may deny nonresidents deductions for personal expenditures
that are “intimately connected with the state of [the tax-
payer’s] residence,” Goodwin, 286 App. Div., at 701, 146
N. Y. S. 2d, at 180), Christopher Lunding is not entitled to
the relief he seeks.
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Alimony payments (if properly treated as an expense at
all) are a personal expense, as the Court acknowledges, see
ante, at 310–311. They “ste[m] entirely from the marital re-
lationship,” United States v. Gilmore, 372 U. S. 39, 51 (1963),
and, like other incidents of marital and family life, are princi-
pally connected to the State of residence. Unlike donations
to New York-based charities or mortgage and tax payments
for second homes in the State, Lunding’s alimony payments
cannot be said to take place in New York, nor do they inure
to New York’s benefit. They are payments particularly per-
sonal in character, made by one Connecticut resident to an-
other Connecticut resident pursuant to a decree issued by a
Connecticut state court. Those payments “must be deemed
to take place in” Connecticut, “the state of [Lunding’s] resi-
dence, the state in which his life is centered.” Goodwin, 286
App. Div., at 701, 146 N. Y. S. 2d, at 180. New York is not
constitutionally compelled to subsidize them.

The majority is therefore wrong to fault the Court of Ap-
peals for insufficient articulation of a “policy basis for
§ 631(b)(6).” Ante, at 304. The Court of Appeals recalled
Goodwin, characterizing it as the decision that “definitively
addressed” the disallowance of personal life expenses. See
89 N. Y. 2d 283, 289, 675 N. E. 2d 816, 820 (1996). The court
concluded that alimony payments were no less referable to
the law and policy of the taxpayer’s residence than “the
expenditures for life insurance, out-of-State property taxes
and medical treatment at issue in Goodwin.” Id., at 291,
675 N. E. 2d, at 821. That policy-based justification for
§ 631(b)(6) needed no further elaboration.

III

Although Lunding’s alimony payments to a Connecticut
resident surely do not facilitate his production of income in
New York or contribute to New York’s riches, the Court re-
lies on this connection: “[A]s a personal obligation that gener-
ally correlates with a taxpayer’s total income or wealth, ali-
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mony bears some relationship to earnings regardless of their
source.” Ante, at 314; see also ante, at 310 (alimony pay-
ments “arguably bear some relationship to a taxpayer’s over-
all earnings,” and are “determined in large measure by an
individual’s income generally, wherever it is earned”). But
all manner of spending similarly relates to an individual’s
income from all sources. Income generated anywhere will
determine, for example, the quality of home one can afford
and the character of medical care one can purchase. Under
a “correlat[ion] with a taxpayer’s total income” approach,
ante, at 314, it appears, the nonresident must be allowed to
deduct his medical expenses and home state real estate
taxes, even school district taxes, plus mortgage interest pay-
ments, if the State allows residents to deduct such expenses.
And as total income also determines eligibility for tax relief
aimed at low-income taxpayers, notably earned income tax
credits, a State would be required to make such credits avail-
able to nonresidents if it grants them to residents.6

The Court does not suggest that alimony correlates with
a taxpayer’s total income more closely than does the run of
personal life expenses. Indeed, alimony may be more sig-
nificantly influenced by other considerations, for example, the
length of the marriage, the recipient’s earnings, child custody
and support arrangements, an antenuptial agreement.7 In

6 New York currently allows low-income nonresident taxpayers to use
the State’s Earned Income Tax Credit to offset their income tax liability,
but does not refund any excess credits to nonresidents as it does to resi-
dents. N. Y. Tax Law §§ 606(d)(1)–(d)(2) (McKinney Supp. 1997); see also
§§ 606(c)(1)–(c)(2) (residents entitled to a refund of excess credit for certain
household and dependent care services; nonresidents may use the credit
only to offset tax liability).

7 Connecticut, where Lunding was divorced, lists as factors relevant to
alimony determinations
“the length of the marriage, the causes for the annulment, dissolution of
the marriage or legal separation, the age, health, station, occupation,
amount and sources of income, vocational skills, employability, estate and
needs of each of the parties . . . and, in the case of a parent to whom the
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short, the Court’s “related-to-income” approach directly
leads to what Christopher Lunding candidly argued: Any and
every personal deduction allowed to residents must be al-
lowed to nonresidents in the proportion that New York in-
come bears to the taxpayer’s total income. See Tr. of Oral
Arg. 19–20. If that is the law of this case, long-settled pro-
visions and decisions have been overturned, see supra, at
324–325, beyond the capacity of any legislature to repair.
The Court’s “notions of fairness,” ante, at 315, in my judg-
ment, do not justify today’s extraordinary resort to a Privi-
leges and Immunities Clause “the contours of which have
[not] been precisely shaped by the process and wear of con-
stant litigation and judicial interpretation.” Baldwin v.
Fish and Game Comm’n of Mont., 436 U. S., at 379.

* * *

For the reasons stated, I do not agree that the Privileges
and Immunities Clause of Article IV, § 2, mandates the result
Lunding seeks—the insulation of his 1990 alimony payments
from any State’s tax. Accordingly, I would affirm the judg-
ment of the New York Court of Appeals, and I dissent from
this Court’s judgment.

custody of minor children has been awarded, the desirability of such par-
ent’s securing employment.” Conn. Gen. Stat. § 46b–82 (1995).
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SOUTH DAKOTA v. YANKTON SIOUX TRIBE et al.

certiorari to the united states court of appeals for
the eighth circuit

No. 96–1581. Argued December 8, 1997—Decided January 26, 1998

The Yankton Sioux Reservation in South Dakota was established pursuant
to an 1858 Treaty between the United States and the Yankton Tribe.
Congress subsequently retreated from the reservation concept and
passed the 1887 Dawes Act, which permitted the Government to allot
tracts of tribal land to individual Indians and, with tribal consent, to
open the remaining holdings to non-Indian settlement. In accordance
with the Dawes Act, members of the respondent Tribe received individ-
ual allotments and the Government then negotiated with the Tribe for
the cession of the remaining, unallotted reservation lands. An agree-
ment reached in 1892 provided that the Tribe would “cede, sell, relin-
quish, and convey to the United States” all of its unallotted lands; in
return, the Government agreed to pay the Tribe $600,000. Article
XVIII of the agreement, a saving clause, stated that nothing in its terms
“shall be construed to abrogate the [1858] treaty” and that “all provi-
sions of the said treaty . . . shall be in full force and effect, the same
as though this agreement had not been made.” Congress ratified the
agreement in an 1894 statute, and non-Indians rapidly acquired the
ceded lands.

In this case, tribal, federal, and state officials disagree as to the en-
vironmental regulations applicable to a solid waste disposal facility
that lies on unallotted, non-Indian fee land, but falls within the reserva-
tion’s original 1858 boundaries. The Tribe and the Federal Government
contend that the site remains part of the reservation and is therefore
subject to federal environmental regulations, while petitioner State
maintains that the 1894 divestiture of Indian property effected a
diminishment of the Tribe’s territory, such that the ceded lands no
longer constitute “Indian country” under 18 U. S. C. § 1151(a), and the
State now has primary jurisdiction over them. The District Court
declined to enjoin construction of the landfill but granted the Tribe a
declaratory judgment that the 1894 Act did not alter the 1858 reserva-
tion boundaries, and consequently that the waste site lies within an In-
dian reservation where federal environmental regulations apply. The
Eighth Circuit affirmed.

Held: The 1894 Act’s operative language and the circumstances surround-
ing its passage demonstrate that Congress intended to diminish the
Yankton Reservation. Pp. 343–358.
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(a) States acquired primary jurisdiction over unallotted opened lands
if the applicable surplus land Act freed those lands of their reservation
status and thereby diminished the reservation boundaries, Solem v.
Bartlett, 465 U. S. 463, 467, but the entire opened area remained Indian
country if the Act simply offered non-Indians the opportunity to pur-
chase land within established reservation boundaries, id., at 470. The
touchstone to determine whether a given statute diminished or retained
reservation boundaries is congressional purpose, see Rosebud Sioux
Tribe v. Kneip, 430 U. S. 584, 615, and Congress’ intent to alter an Indian
treaty’s terms by diminishing a reservation must be “clear and plain,”
United States v. Dion, 476 U. S. 734, 738–739. The most probative evi-
dence of congressional intent is the statutory language, but the Court
will also consider the historical context surrounding the Act’s passage,
and, to a lesser extent, the subsequent treatment of the area in question
and the pattern of settlement there. Hagen v. Utah, 510 U. S. 399, 411.
Ambiguities must be resolved in favor of the Indians, and the Court will
not lightly find diminishment. Ibid. Pp. 343–344.

(b) The plain language of the 1894 Act evinces congressional intent
to diminish the reservation. Article I’s “cession” language—the Tribe
will “cede, sell, relinquish, and convey to the United States all their
claim, right, title, and interest in and to all the unallotted lands”—and
Article II’s “sum certain” language—whereby the United States pledges
a fixed payment of $600,000 in return—is “precisely suited” to terminat-
ing reservation status. See DeCoteau v. District County Court for
Tenth Judicial Dist., 420 U. S. 425, 445. Indeed, when a surplus land
Act contains both explicit cession language, evidencing “the present and
total surrender of all tribal interests,” and a provision for a fixed-sum
payment, representing “an unconditional commitment from Congress to
compensate the Indian tribe for its opened land,” a “nearly conclusive,”
or “almost insurmountable,” presumption of diminishment arises. See
Solem, supra, at 470; see also Hagen, supra, at 411. Pp. 344–345.

(c) The Court rejects the Tribe’s argument that, because the 1894
Act’s saving clause purported to conserve the 1858 Treaty, the existing
reservation boundaries were maintained. Such a literal construction
would eviscerate the 1892 agreement by impugning the entire sale.
Rather, it seems most likely that the parties inserted Article XVIII,
including both the general statement regarding the force of the 1858
Treaty and a particular provision ensuring that the “Yankton Indians
shall continue to receive their annuities under [that treaty],” for the
limited purpose of assuaging the Tribe’s concerns about their entitle-
ment to annuities. Discussion of the annuities figured prominently in
the negotiations that led to the 1892 agreement, but no mention was
made of the preservation of the 1858 boundaries. Pp. 345–349.
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(d) Neither the 1894 Act’s clause reserving sections of each township
for schools nor its prohibition on liquor within the ceded lands supports
the Tribe’s position. The Court agrees with the State that the school
sections clause reinforces the view that Congress intended to extinguish
the reservation status of the unallotted land. See, e. g., Rosebud, supra,
at 601; but see Solem, supra, at 474. Moreover, the most reasonable
inference from the inclusion of the liquor prohibition is that Congress
was aware that the opened, unallotted areas would henceforth not be
“Indian country,” where alcohol already had been banned. Rosebud,
supra, at 613. Pp. 349–351.

(e) Although the Act’s historical context and the area’s subsequent
treatment are not such compelling evidence that, standing alone, they
would indicate diminishment, neither do they rebut the “almost insur-
mountable presumption” that arises from the statute’s plain terms.
The manner in which the Government negotiated the transaction with
the Tribe and the tenor of the legislative reports presented to Congress
reveal a contemporaneous understanding that the 1894 Act modified the
reservation. See Solem, supra, at 471. The legislative history itself
adds little because Congress considered several surplus land sale agree-
ments at the same time, but the few relevant references from the floor
debates support a finding of diminishment. In addition, the Presiden-
tial Proclamation opening the lands to settlement contains language
indicating that the Nation’s Chief Executive viewed the reservation
boundaries as altered. See Rosebud, supra, at 602–603. Pp. 351–354.

(f) Despite the apparent contemporaneous understanding that the
1894 Act diminished the reservation, in the years since, both Congress
and the Executive Branch have described the reservation in contradic-
tory terms and treated the region in an inconsistent manner. The
mixed record reveals no dominant approach, and it carries but little
force in light of the strong textual and contemporaneous evidence of
diminishment. E. g., Rosebud, supra, at 605, n. 27. Pp. 354–356.

(g) Demographic factors also signify diminishment: The Yankton pop-
ulation in the region promptly and drastically declined after the 1894
Act, and the area remains predominantly populated by non-Indians with
only a few surviving pockets of Indian allotments. Solem, supra, at
471, and n. 12. The Court’s holding is further reinforced by the State’s
assumption of jurisdiction over the ceded territory almost immediately
after the 1894 Act, and by the lack of evidence that the Tribe has at-
tempted until recently to exercise jurisdiction over nontrust lands. 99
F. 3d 1439, 1456. Finally, the Yankton Constitution, drafted in 1932 and
amended in 1962, defines the Tribe’s territory to include only those
tribal lands within the 1858 boundaries “now owned” by the Tribe.
Pp. 356–357.
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(h) The conflicting understandings about the status of the res-
ervation, together with the fact that the Tribe continues to own
land in common, caution the Court to limit its holding to the narrow
question presented: whether unallotted, ceded lands were severed from
the reservation. The Court need not determine whether Congress
disestablished the reservation altogether in order to resolve this case,
and accordingly declines to do so. See, e. g., Hagen, supra, at 421.
Pp. 357–358.

99 F. 3d 1439, reversed and remanded.

O’Connor, J., delivered the opinion for a unanimous Court.

Mark W. Barnett, Attorney General of South Dakota, ar-
gued the cause for petitioner. With him on the briefs was
John Patrick Guhin, Deputy Attorney General. Kenneth
W. Cotton filed a brief for the Southern Missouri Waste Man-
agement District, respondent under this Court’s Rule 12.4,
in support of petitioner.

James G. Abourezk argued the cause for respondent Yank-
ton Sioux Tribe et al. With him on the brief were Bobbie
J. Rasmusson, Michael H. Scarmon, and Paul Bender.

Barbara McDowell argued the cause for the United States
as amicus curiae urging affirmance. With her on the brief
were Acting Solicitor General Waxman, Assistant Attorney
General Schiffer, Deputy Solicitor General Kneedler, and
Edward J. Shawaker.*

*Briefs of amici curiae urging reversal were filed for Charles Mix
County, South Dakota, by Tom D. Tobin and Matthew F. Gaffey; for the
City of Dante et al. by Timothy R. Whalen; for Duchesne County, Utah,
by Herbert Wm. Gillespie; and for Lewis County, Idaho, by Kimron R.
Torgerson.

Reid Peyton Chambers, Arthur Lazarus, Jr., and William R. Perry
filed a brief for the Standing Rock Sioux Tribe et al. as amici curiae
urging affirmance.

A brief of amici curiae was filed for the State of California et al. by
Daniel E. Lungren, Attorney General of California, and Thomas F. Gede,
Special Assistant Attorney General, Alan G. Lance, Attorney General of
Idaho, and Steven W. Strack, Assistant Attorney General, and by the At-
torneys General for their respective States as follows: Bill Pryor of Ala-
bama, Bruce M. Botelho of Alaska, Jeremiah W. (Jay) Nixon of Missouri,
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Justice O’Connor delivered the opinion of the Court.

This case presents the question whether, in an 1894 statute
that ratified an agreement for the sale of surplus tribal lands,
Congress diminished the boundaries of the Yankton Sioux
Reservation in South Dakota. The reservation was estab-
lished pursuant to an 1858 Treaty between the United States
and the Yankton Sioux Tribe. Subsequently, under the In-
dian General Allotment Act, Act of Feb. 8, 1887, 24 Stat.
388, 25 U. S. C. § 331 (Dawes Act), individual members of
the Tribe received allotments of reservation land, and the
Government then negotiated with the Tribe for the cession
of the remaining, unallotted lands. The issue we confront
illustrates the jurisdictional quandaries wrought by the al-
lotment policy: We must decide whether a landfill con-
structed on non-Indian fee land that falls within the bound-
aries of the original Yankton Reservation remains subject
to federal environmental regulations. If the divestiture of
Indian property in 1894 effected a diminishment of Indian
territory, then the ceded lands no longer constitute “Indian
country” as defined by 18 U. S. C. § 1151(a), and the State
now has primary jurisdiction over them. In light of the
operative language of the 1894 Act, and the circumstances
surrounding its passage, we hold that Congress intended to
diminish the Yankton Reservation and consequently that
the waste site is not in Indian country.

I
A

At the outset of the 19th century, the Yankton Sioux Tribe
held exclusive dominion over 13 million acres of land
between the Des Moines and Missouri Rivers, near the
boundary that currently divides North and South Dakota.
H. Hoover, The Yankton Sioux 25 (1988). In 1858, the

Frankie Sue Del Papa of Nevada, Jan Graham of Utah, and William U.
Hill of Wyoming.
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Yanktons entered into a treaty with the United States re-
nouncing their claim to more than 11 million acres of their
aboriginal lands in the north-central plains. Treaty of Apr.
19, 1858, 11 Stat. 743. Pursuant to the agreement, the
Tribe ceded

“all the lands now owned, possessed, or claimed by them,
wherever situated, except four hundred thousand acres
thereof, situated and described as follows, to wit—Be-
ginning at the mouth of the Naw-izi-wa-koo-pah or
Chouteau River and extending up the Missouri River
thirty miles; thence due north to a point; thence easterly
to a point on the said Chouteau River; thence down said
river to the place of beginning, so as to include the said
quantity of four hundred thousand acres.” Art. I, id.,
at 744.

The retained portion of the Tribe’s lands, located in what
is now the southeastern part of Charles Mix County, South
Dakota, was later surveyed and determined to encompass
430,405 acres. See Letter from the Commissioner of Indian
Affairs to the Secretary of the Interior (Dec. 9, 1893), re-
printed in S. Exec. Doc. No. 27, 53d Cong., 2d Sess., 5 (1894)
(hereinafter Letter). In consideration for the cession of
lands and release of claims, the United States pledged to pro-
tect the Yankton Tribe in their “quiet and peaceable posses-
sion” of this reservation and agreed that “[n]o white person,”
with narrow exceptions, would “be permitted to reside or
make any settlement upon any part of the [reservation].”
Arts. IV, X, 11 Stat. 744, 747. The Federal Government fur-
ther promised to pay the Tribe, or expend for the benefit of
members of the Tribe, $1.6 million over a 50-year period,
and appropriated an additional $50,000 to aid the Tribe in its
transition to the reservation through the purchase of live-
stock and agricultural implements, and the construction of
houses, schools, and other buildings.
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Not all of this assistance was forthcoming, and the Tribe
experienced severe financial difficulties in the years that fol-
lowed, compounded by weather cycles of drought and devas-
tating floods. When war broke out between the United
States and the Sioux Nation in 1862, the Yankton Tribe alone
sided with the Federal Government, a decision that isolated
it from the rest of the Sioux Federation and caused severe
inner turmoil as well. The Tribe’s difficulties coincided with
a period of rapid growth in the United States’ population,
increasing westward migration, and ensuing demands from
non-Indians to open Indian holdings throughout the Western
States to settlement.

In response to these “familiar forces,” DeCoteau v. District
County Court for Tenth Judicial Dist., 420 U. S. 425, 431
(1975), Congress retreated from the reservation concept and
began to dismantle the territories that it had previously set
aside as permanent and exclusive homes for Indian tribes.
See Solem v. Bartlett, 465 U. S. 463, 466 (1984). The pres-
sure from westward-bound homesteaders, and the belief that
the Indians would benefit from private property ownership,
prompted passage of the Dawes Act in 1887, 24 Stat. 388.
The Dawes Act permitted the Federal Government to allot
tracts of tribal land to individual Indians and, with tribal
consent, to open the remaining holdings to non-Indian settle-
ment. Within a generation or two, it was thought, the
tribes would dissolve, their reservations would disappear,
and individual Indians would be absorbed into the larger
community of white settlers. See Hearings on H. R. 7902
before the House Committee on Indian Affairs, 73d Cong., 2d
Sess., 428 (1934) (statement of D. S. Otis on the history of
the allotment policy). With respect to the Yankton Reser-
vation in particular, some Members of Congress speculated
that “close contact with the frugal, moral, and industrious
people who will settle [on the reservation] [would] stimu-
late individual effort and make [the Tribe’s] progress much
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more rapid than heretofore.” Report of the Senate Commit-
tee on Indian Affairs, S. Rep. No. 196, 53d Cong., 2d Sess., 1
(1894).

In accordance with the Dawes Act, each member of the
Yankton Tribe received a 160-acre tract from the existing
reservation, held in trust by the United States for 25 years.
Members of the Tribe acquired parcels of land throughout
the 1858 reservation, although many of the allotments were
clustered in the southern part, near the Missouri River. By
1890, the allotting agent had apportioned 167,325 acres of
reservation land, 95,000 additional acres were subsequently
allotted under the Act of February 28, 1891, 26 Stat. 795, and
a small amount of acreage was reserved for government and
religious purposes. The surplus amounted to approximately
168,000 acres of unallotted lands. See Letter, at 5.

In 1892, the Secretary of the Interior dispatched a three-
member Yankton Indian Commission to Greenwood, South
Dakota, to negotiate for the acquisition of these surplus
lands. See Act of July 13, 1892, 27 Stat. 137 (appropriating
funds to enable the Secretary to “negotiate with any Indians
for the surrender of portions of their respective reserva-
tions”). When the Commissioners arrived on the reserva-
tion in October 1892, they informed the Tribe that they had
been sent by the “Great Father” to discuss the cession of
“this land that [members of the Tribe] hold in common,”
Council of the Yankton Indians (Oct. 8, 1892), transcribed in
S. Exec. Doc. No. 27, at 48, and they abruptly encountered
opposition to the sale from traditionalist tribal leaders. See
Report of the Yankton Indian Commission (Mar. 31, 1893),
reprinted in S. Exec. Doc. No. 27, at 9–11 (hereinafter Re-
port). In the lengthy negotiations that followed, members
of the Tribe raised concerns about the suggested price per
acre, the preservation of their annuities under the 1858
Treaty, and other outstanding claims against the United
States, but they did not discuss the future boundaries of the
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reservation. Once the Commissioners garnered a measure
of support for the sale of the unallotted lands, they submitted
a proposed agreement to the Tribe.1

1 The text of the agreement provides in relevant part:

“Article I.
“The Yankton tribe of Dakota or Sioux Indians hereby cede, sell, relin-

quish, and convey to the United States all their claim, right, title, and
interest in and to all the unallotted lands within the limits of the reserva-
tion set apart to said Indians as aforesaid.

“Article II.
“In consideration for the lands ceded, sold, relinquished, and conveyed

to the United States as aforesaid, the United States stipulates and agrees
to pay to the said Yankton tribe of Sioux Indians the sum of six hundred
thousand dollars ($600,000), as hereinbefore provided for.

. . . . .

“Article VII.
“In addition to the stipulations in the preceding articles, upon the ratifi-

cation of this agreement by Congress, the United States shall pay to the
Yankton tribe of Sioux Indians as follows: To each person whose name is
signed to this agreement and to each other male member of the tribe who
is eighteen years old or older at the date of this agreement, twenty dollars
($20) in one double eagle, struck in the year 1892 as a memorial of this
agreement. . . .

“Article VIII.
“Such part of the surplus lands hereby ceded and sold to the United

States as may now be occupied by the United States for agency, schools,
and other purposes, shall be reserved from sale to settlers until they are
no longer required for such purposes. But all other lands included in this
sale shall, immediately after the ratification of this agreement by Con-
gress, be offered for sale through the proper land office, to be disposed
of under the existing land laws of the United States, to actual bona fide
settlers only.

. . . . .

“Article XV.
“The claim of fifty-one Yankton Sioux Indians, who were employed as

scouts by General Alf. Sully in 1864, for additional compensation at the
rate of two hundred and twenty-five dollars ($225) each, aggregating the
sum of eleven thousand four hundred and seventy-five dollars ($11,475) is
hereby recognized as just, and within ninety days (90) after the ratification
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Article I of the agreement provided that the Tribe would
“cede, sell, relinquish, and convey to the United States” all
of the unallotted lands on the reservation. Pursuant to Ar-
ticle II, the United States agreed to compensate the Tribe
in a single payment of $600,000, which amounted to $3.60 per
acre.2 Much of the agreement focused on the payment and
disposition of that sum. Article VII further provided that
all the signatories and adult male members of the Tribe
would receive a $20 gold piece to commemorate the agree-
ment. Some members of the Tribe also sought unpaid
wages from their service as scouts in the Sioux War, and in
Article XV, the United States recognized their claim. The
saving clause in Article XVIII, the core of the current dis-
agreement between the parties to this case, stated that noth-

of this agreement by Congress the same shall be paid in lawful money of
the United States to the said scouts or to their heirs.

. . . . .
“Article XVII.

“No intoxicating liquors nor other intoxicants shall ever be sold or given
away upon any of the lands by this agreement ceded and sold to the United
States, nor upon any other lands within or comprising the reservations of
the Yankton Sioux or Dakota Indians as described in the treaty between
the said Indians and the United States, dated April 19th, 1858, and as
afterwards surveyed and set off to the said Indians. The penalty for the
violation of this provision shall be such as Congress may prescribe in the
act ratifying this agreement.

“Article XVIII.
“Nothing in this agreement shall be construed to abrogate the treaty of

April 19th, 1858, between the Yankton tribe of Sioux Indians and the
United States. And after the signing of this agreement, and its ratifica-
tion by Congress, all provisions of the said treaty of April 19th, 1858, shall
be in full force and effect, the same as though this agreement had not been
made, and the said Yankton Indians shall continue to receive their annu-
ities under the said treaty of April 19th, 1858.” 28 Stat. 314–318.

2 In 1980, the Court of Claims concluded that the land ceded by the Tribe
had a fair market value of $6.65 per acre, or $1,337,381.50, that the $600,000
paid pursuant to the 1892 agreement was “unconscionable and grossly
inadequate,” and that the Tribe was entitled to recover the difference.
Yankton Sioux Tribe v. United States, 623 F. 2d 159, 178.
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ing in the agreement’s terms “shall be construed to abrogate
the treaty [of 1858]” and that “all provisions of the said
treaty . . . shall be in full force and effect, the same as though
this agreement had not been made.”

By March 1893, the Commissioners had collected signa-
tures from 255 of the 458 male members of the Tribe eligible
to vote, and thus obtained the requisite majority endorse-
ment. The Yankton Indian Commission filed its report in
May 1893, but congressional consideration was delayed by an
investigation into allegations of fraud in the procurement of
signatures. On August 15, 1894, Congress finally ratified
the 1892 agreement, together with similar surplus land sale
agreements between the United States and the Siletz and
Nez Perce Tribes. Act of Aug. 15, 1894, 28 Stat. 286. The
1894 Act incorporated the 1892 agreement in its entirety and
appropriated the necessary funds to compensate the Tribe
for the ceded lands, to satisfy the claims for scout pay, and
to award the commemorative $20 gold pieces. Congress also
prescribed the punishment for violating a liquor prohibition
included in the agreement and reserved certain sections in
each township for common-school purposes. Ibid.

President Cleveland issued a proclamation opening the
ceded lands to settlement as of May 21, 1895, and non-Indians
rapidly acquired them. By the turn of the century, 90 per-
cent of the unallotted tracts had been settled. See Yankton
Sioux Tribe v. United States, 623 F. 2d 159, 171 (Ct. Cl. 1980).
A majority of the individual allotments granted to members
of the Tribe also were subsequently conveyed in fee by the
members to non-Indians. Today, the total Indian holdings
in the region consist of approximately 30,000 acres of allotted
land and 6,000 acres of tribal land. Indian Reservations: A
State and Federal Handbook 260 (1986).

Although formally repudiated with the passage of the In-
dian Reorganization Act in 1934, 48 Stat. 984, 25 U. S. C.
§ 461, the policy favoring assimilation of Indian tribes
through the allotment of reservation land left behind a last-
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ing legacy. The conflict between the modern-day approach
to tribal self-determination and the assimilation impetus of
the allotment era has engendered “a spate of jurisdictional
disputes between state and federal officials as to which sov-
ereign has authority over lands that were opened by the
[surplus land] Acts and have since passed out of Indian own-
ership.” Solem, 465 U. S., at 467.

B

We confront such a dispute in the instant case, in which
tribal, federal, and state officials disagree as to the envi-
ronmental regulations applicable to a proposed waste site.
In February 1992, several South Dakota counties formed
the Southern Missouri Recycling and Waste Management
District (hereinafter Waste District) for the purpose of
constructing a municipal solid waste disposal facility. The
Waste District acquired the site for the landfill, which falls
within the 1858 boundaries of the Yankton Sioux Reserva-
tion, in fee from a non-Indian. The predicate for the parties’
claims in this case is that the waste site lies on land ceded
in the 1894 Act, and the record supports that assumption.

In the Tribe’s complaint, the proposed landfill is described
as “the south one-half north one-quarter (S1⁄2 N1⁄4), Section
6, Township 96 North, Range 65 West (S6, T96N, R65W) of
the Fifth Principal Meridan [sic], Charles Mix County, South
Dakota.” App. 24. That description corresponds to the ac-
count of a tract of land deeded to Lars K. Langeland under
the Homestead Act in 1904. See App. to Brief for Respond-
ent Southern Missouri Waste Management District 1a–2a.
Because all of the land allotted to individual Indians on the
Yankton Reservation was inalienable, pursuant to the Dawes
Act, during a 25-year trust period, the tract acquired by a
homesteader in 1904 and currently owned by the Waste Dis-
trict must consist of unallotted land ceded in the 1894 Act.
(The Dawes Act was amended in 1906 by the Burke Act, 34
Stat. 182, 25 U. S. C. § 349, which permitted the issuance of
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some fee-simple patents before the expiration of the 25-year
trust period, but the restrictions on alienation remained in
place as of 1904.)

When the Waste District sought a state permit for the
landfill, the Yankton Tribe intervened and objected on envi-
ronmental grounds, arguing that the proposed compacted
clay liner was inadequate to prevent leakage. After an ad-
ministrative hearing in December 1993, the State Board of
Minerals and the Environment granted the solid waste per-
mit, finding that South Dakota regulations did not require
the installation of the synthetic composite liner the Tribe had
requested. The Sixth Judicial Circuit affirmed the Board’s
decision, and no appeal was taken to the State Supreme
Court.

In September 1994, the Tribe filed suit in the Federal Dis-
trict Court for the District of South Dakota to enjoin con-
struction of the landfill, and the Waste District joined South
Dakota as a third party so that the State could defend its
jurisdiction to grant the permit. The Tribe also sought a
declaratory judgment that the permit did not comport with
Federal Environmental Protection Agency (EPA) regula-
tions mandating the installation of a composite liner in the
landfill. See 40 CFR § 258.40(b) (1997). The District Court
held, in accordance with our decision in South Dakota v.
Bourland, 508 U. S. 679, 692 (1993), that the Tribe itself
could not assert regulatory jurisdiction over the non-Indian
activity on fee lands. Furthermore, because the Tribe did
not establish that the landfill would compromise the “political
integrity, the economic security, or the health or welfare of
the tribe,” the court concluded that the Tribe could not in-
voke its inherent sovereignty under the exceptions in Mon-
tana v. United States, 450 U. S. 544, 566 (1981). Accordingly,
the court declined to enjoin the landfill project, a decision the
Tribe does not appeal. The District Court also determined,
however, that the 1894 Act did not diminish the exterior
boundaries of the reservation as delineated in the 1858
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Treaty between the United States and the Tribe, and conse-
quently that the waste site lies within an Indian reservation
where federal environmental regulations apply.

On appeal by the State,3 a divided panel of the Court of
Appeals for the Eighth Circuit agreed that “Congress in-
tended by its 1894 Act that the Yankton Sioux sell their
surplus land to the government, but not their governmental
authority over it.” 99 F. 3d 1439, 1457 (1996). The court
relied primarily on the saving clause in Article XVIII, rea-
soning that, given its “unusually expansive language,” other
sections of the 1894 Act “should be read narrowly to mini-
mize any conflict with the 1858 treaty.” Id., at 1447. The
court further concluded that neither the historical evidence
nor the demographic development of the area could sustain
a finding of diminishment. Id., at 1457.

We granted certiorari to resolve a conflict between the de-
cision of the Court of Appeals and a number of decisions of
the South Dakota Supreme Court declaring that the reserva-
tion has been diminished.4 520 U. S. 1263 (1997). We now
reverse the Eighth Circuit’s decision and hold that the unal-
lotted lands ceded as a result of the 1894 Act did not retain
reservation status.

3 The Waste District explains that it did not appeal because the District
Court’s decision allowed it to go forward with construction of the proposed
landfill, but it filed a brief as a respondent supporting the petitioner State
in this Court because “of the likelihood that the assertion of tribal jurisdic-
tion will continue to affect the District in this or similar contexts.” Brief
for Respondent Southern Missouri Waste Management District 6, n. 6.
With respect to the particular issue of the landfill’s liner, the Waste Dis-
trict’s concerns appear academic. The EPA has waived the requirement
of a composite liner and has permitted construction to go forward with
the compacted clay liner. See Yankton Sioux Tribe v. Environmental
Protection Agency, 950 F. Supp. 1471, 1482 (SD 1996).

4 See State v. Greger, 559 N. W. 2d 854 (S. D. 1997); see also State v.
Thompson, 355 N. W. 2d 349, 350 (S. D. 1984); State v. Williamson, 87
S. D. 512, 515, 211 N. W. 2d 182, 184 (1973); Wood v. Jameson, 81 S. D. 12,
18–19, 130 N. W. 2d 95, 99 (1964).
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II

States acquired primary jurisdiction over unallotted
opened lands where “the applicable surplus land Act freed
that land of its reservation status and thereby diminished
the reservation boundaries.” Solem, 465 U. S., at 467. In
contrast, if a surplus land Act “simply offered non-Indians
the opportunity to purchase land within established reser-
vation boundaries,” id., at 470, then the entire opened area
remained Indian country. Our touchstone to determine
whether a given statute diminished or retained reservation
boundaries is congressional purpose. See Rosebud Sioux
Tribe v. Kneip, 430 U. S. 584, 615 (1977). Congress pos-
sesses plenary power over Indian affairs, including the power
to modify or eliminate tribal rights. See, e. g., Santa Clara
Pueblo v. Martinez, 436 U. S. 49, 56 (1978). Accordingly,
only Congress can alter the terms of an Indian treaty by
diminishing a reservation, United States v. Celestine, 215
U. S. 278, 285 (1909), and its intent to do so must be “clear
and plain,” United States v. Dion, 476 U. S. 734, 738–739
(1986).

Here, we must determine whether Congress intended by
the 1894 Act to modify the reservation set aside for the
Yankton Tribe in the 1858 Treaty. Our inquiry is informed
by the understanding that, at the turn of this century, Con-
gress did not view the distinction between acquiring Indian
property and assuming jurisdiction over Indian territory as
a critical one, in part because “[t]he notion that reservation
status of Indian lands might not be coextensive with tribal
ownership was unfamiliar,” Solem, 465 U. S., at 468, and in
part because Congress then assumed that the reservation
system would fade over time. “Given this expectation, Con-
gress naturally failed to be meticulous in clarifying whether
a particular piece of legislation formally sliced a certain par-
cel of land off one reservation.” Ibid.; see also Hagen v.
Utah, 510 U. S. 399, 426 (1994) (Blackmun, J., dissenting) (“As
a result of the patina history has placed on the allotment
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Acts, the Court is presented with questions that their archi-
tects could not have foreseen”). Thus, although “[t]he most
probative evidence of diminishment is, of course, the statu-
tory language used to open the Indian lands,” we have held
that we will also consider “the historical context surrounding
the passage of the surplus land Acts,” and, to a lesser extent,
the subsequent treatment of the area in question and the
pattern of settlement there. Id., at 411. Throughout this
inquiry, “we resolve any ambiguities in favor of the Indians,
and we will not lightly find diminishment.” Ibid.

A

Article I of the 1894 Act provides that the Tribe will “cede,
sell, relinquish, and convey to the United States all their
claim, right, title, and interest in and to all the unallotted
lands within the limits of the reservation”; pursuant to Arti-
cle II, the United States pledges a fixed payment of $600,000
in return. This “cession” and “sum certain” language is
“precisely suited” to terminating reservation status. See
DeCoteau, 420 U. S., at 445. Indeed, we have held that
when a surplus land Act contains both explicit language of
cession, evidencing “the present and total surrender of all
tribal interests,” and a provision for a fixed-sum payment,
representing “an unconditional commitment from Congress
to compensate the Indian tribe for its opened land,” a “nearly
conclusive,” or “almost insurmountable,” presumption of di-
minishment arises. Solem, supra, at 470; see also Hagen,
supra, at 411.

The terms of the 1894 Act parallel the language that this
Court found terminated the Lake Traverse Indian Reserva-
tion in DeCoteau, supra, at 445, and, as in DeCoteau, the
1894 Act ratified a negotiated agreement supported by a ma-
jority of the Tribe. Moreover, the Act we construe here
more clearly indicates diminishment than did the surplus
land Act at issue in Hagen, which we concluded diminished
reservation lands even though it provided only that “all the
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unallotted lands within said reservation shall be restored to
the public domain.” See 510 U. S., at 412.

The 1894 Act is also readily distinguishable from surplus
land Acts that the Court has interpreted as maintaining res-
ervation boundaries. In both Seymour v. Superintendent of
Wash. State Penitentiary, 368 U. S. 351, 355 (1962), and
Mattz v. Arnett, 412 U. S. 481, 501–502 (1973), we held that
Acts declaring surplus land “subject to settlement, entry, and
purchase,” without more, did not evince congressional intent
to diminish the reservations. Likewise, in Solem, we did
not read a phrase authorizing the Secretary of the Interior to
“sell and dispose” of surplus lands belonging to the Cheyenne
River Sioux as language of cession. See 465 U. S., at 472.
In contrast, the 1894 Act at issue here—a negotiated agree-
ment providing for the total surrender of tribal claims in
exchange for a fixed payment—bears the hallmarks of con-
gressional intent to diminish a reservation.

B

The Yankton Tribe and the United States, appearing as
amicus for the Tribe, rest their argument against diminish-
ment primarily on the saving clause in Article XVIII of the
1894 Act. The Tribe asserts that because that clause pur-
ported to conserve the provisions of the 1858 Treaty, the
existing reservation boundaries were maintained. The
United States urges a similarly “holistic” construction of the
agreement, which would presume that the parties intended
to modify the 1858 Treaty only insofar as necessary to open
the surplus lands for settlement, without fundamentally al-
tering the treaty’s terms.

Such a literal construction of the saving clause, as the
South Dakota Supreme Court noted in State v. Greger, 559
N. W. 2d 854, 863 (1997), would “impugn the entire sale.”
The unconditional relinquishment of the Tribe’s territory for
settlement by non-Indian homesteaders can by no means be
reconciled with the central provisions of the 1858 Treaty,
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which recognized the reservation as the Tribe’s “permanent”
home and prohibited white settlement there. See Oregon
Dept. of Fish and Wildlife v. Klamath Tribe, 473 U. S. 753,
770 (1985) (discounting a saving clause on the basis of a “glar-
ing inconsistency” between the original treaty and the subse-
quent agreement). Moreover, the Government’s contention
that the Tribe intended to cede some property but maintain
the entire reservation as its territory contradicts the com-
mon understanding of the time: that tribal ownership was a
critical component of reservation status. See Solem, supra,
at 468. We “cannot ignore plain language that, viewed in
historical context and given a fair appraisal, clearly runs
counter to a tribe’s later claims.” Klamath, supra, at 774
(internal quotation marks and citation omitted).

Rather than read the saving clause in a manner that evis-
cerates the agreement in which it appears, we give it a “sen-
sible construction” that avoids this “absurd conclusion.”
See United States v. Granderson, 511 U. S. 39, 56 (1994) (in-
ternal quotation marks omitted). The most plausible inter-
pretation of Article XVIII revolves around the annuities in
the form of cash, guns, ammunition, food, and clothing that
the Tribe was to receive in exchange for its aboriginal claims
for 50 years after the 1858 Treaty. Along with the proposed
sale price, these annuities and other unrealized Yankton
claims dominated the 1892 negotiations between the Com-
missioners and the Tribe. The tribal historian testified, be-
fore the District Court, that the loss of their rations would
have been “disastrous” to the Tribe, App. 589, and members
of the Tribe clearly perceived a threat to the annuities. At
a particularly tense point in the negotiations, when the tide
seemed to turn in favor of forces opposing the sale, Commis-
sioner John J. Cole warned:

“I want you to understand that you are absolutely de-
pendent upon the Great Father to-day for a living. Let
the Government send out instructions to your agent to
cease to issue these rations, let the Government instruct
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your agent to cease to issue your clothes. . . . Let the
Government instruct him to cease to issue your supplies,
let him take away the money to run your schools with,
and I want to know what you would do. Everything
you are wearing and eating is gratuity. Take all this
away and throw this people wholly upon their own re-
sponsibility to take care of themselves, and what would
be the result? Not one-fourth of your people could live
through the winter, and when the grass grows again it
would be nourished by the dust of all the balance of your
noble tribe.” Council of the Yankton Indians (Dec. 10,
1892), transcribed in S. Exec. Doc. No. 27, at 74.

Given the Tribe’s evident concern with reaffirmance of the
Government’s obligations under the 1858 Treaty, and the
Commissioners’ tendency to wield the payments as an in-
ducement to sign the agreement, we conclude that the saving
clause pertains to the continuance of annuities, not the 1858
borders.

The language in Article XVIII specifically ensuring that
the “Yankton Indians shall continue to receive their annuities
under the [1858 Treaty]” underscores the limited purpose
and scope of the saving clause. It is true that the Court
avoids interpreting statutes in a way that “renders some
words altogether redundant.” Gustafson v. Alloyd Co., 513
U. S. 561, 574 (1995). But in light of the fact that the record
of the negotiations between the Commissioners and the
Yankton Tribe contains no discussion of the preservation of
the 1858 boundaries but many references to the Govern-
ment’s failure to fulfill earlier promises, see, e. g., Council of
the Yankton Indians (Dec. 3, 1892), transcribed in S. Exec.
Doc. No. 27, at 54–55, it seems most likely that the parties
inserted and understood Article XVIII, including both the
general statement regarding the force of the 1858 Treaty and
the particular provision that payments would continue as
specified therein, to assuage the Tribes’ concerns about their
past claims and future entitlements.
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Indeed, apart from the pledge to pay annuities, it is hard
to identify any provision in the 1858 Treaty that the Tribe
might have sought to preserve, other than those plainly in-
consistent with or expressly included in the 1894 Act. The
Government points to Article XI of the treaty, in which the
Tribe agreed to submit for federal resolution “all matters of
dispute and difficulty between themselves and other Indi-
ans,” 11 Stat. 747, and urges us to extrapolate from this pro-
vision that the Tribe implicitly retained jurisdiction over in-
ternal matters, and from there to apply the standard canon
of Indian law that “[o]nce powers of tribal self-government
or other Indian rights are shown to exist, by treaty or other-
wise, later federal action which might arguably abridge them
is construed narrowly in favor of retaining Indian rights.”
F. Cohen, Handbook of Federal Indian Law 224 (1982) (here-
inafter Cohen). But the treaty’s reference to tribal author-
ity is indirect, at best, and it does not persuade us to view the
saving clause as an agreement to maintain exclusive tribal
governance within the original reservation boundaries.

The Tribe further contends that because Article XVIII af-
firms that the 1858 Treaty will govern “the same as though
[the 1892 agreement] had not been made,” without reference
to consistency between those agreements, it has more force
than the standard saving clause. While the language of the
saving clause is indeed unusual, we do not think it is mean-
ingfully distinct from the saving clauses that have failed to
move this Court to find that pre-existing treaties remain in
effect under comparable circumstances. See, e. g., Klamath,
473 U. S., at 769–770; Montana, 450 U. S., at 548, 558–559;
Rosebud, 430 U. S., at 623 (Marshall, J., dissenting). Fur-
thermore, “it is a commonplace of statutory construction that
the specific” cession and sum certain language in Articles I
and II “governs the general” terms of the saving clause.
See Morales v. Trans World Airlines, Inc., 504 U. S. 374,
384 (1992).
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Finally, the Tribe argues that, at a minimum, the saving
clause renders the statute equivocal, and that confronted
with that ambiguity we must adopt the reading that favors
the Tribe. See Carpenter v. Shaw, 280 U. S. 363, 367 (1930).
The principle according to which ambiguities are resolved
to the benefit of Indian tribes is not, however, “a license to
disregard clear expressions of tribal and congressional in-
tent.” DeCoteau, 420 U. S., at 447; see also South Carolina
v. Catawba Tribe, Inc., 476 U. S. 498, 506 (1986). In previous
decisions, this Court has recognized that the precise cession
and sum certain language contained in the 1894 Act plainly
indicates diminishment, and a reasonable interpretation of
the saving clause does not conflict with a like conclusion in
this case.

C

Both the State and the Tribe seek support for their respec-
tive positions in two other provisions of the 1894 Act: a
clause reserving sections of each township for schools and a
prohibition on liquor within the ceded lands. Upon ratifica-
tion, Congress added that “the sixteenth and thirty-sixth
sections in each Congressional township . . . shall be reserved
for common-school purposes and be subject to the laws of the
State of South Dakota.” 28 Stat. 319. This “school sections
clause” parallels the enabling Act admitting South Dakota to
the Union, which grants the State sections 16 and 36 in every
township for the support of common schools, but expressly
exempts reservation land “until the reservation shall have
been extinguished and such lands restored to . . . the public
domain.” Act of Feb. 22, 1889, 25 Stat. 679. When consid-
ering a similar provision included in the Act ceding the Rose-
bud Sioux Reservation in South Dakota, the Court discerned
congressional intent to diminish the reservation, “thereby
making the sections available for disposition to the State of
South Dakota for ‘school sections.’ ” Rosebud, supra, at 601.
The Tribe argues that the clause in the 1894 Act specifying
the application of state law would be superfluous if Congress
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intended to diminish the reservation. As the Court stated
in DeCoteau, however, “the natural inference would be that
state law is to govern the manner in which the 16th and 36th
sections are to be employed ‘for common school purposes,’ ”
which “implies nothing about the presence or absence of
state civil and criminal jurisdiction over the remainder of
the ceded lands.” 420 U. S., at 446, n. 33.

Although we agree with the State that the school sections
clause reinforces the view that Congress intended to extin-
guish the reservation status of the unallotted land, a some-
what contradictory provision counsels against finding the
reservation terminated. Article VIII of the 1894 Act re-
served from sale those surplus lands “as may now be occu-
pied by the United States for agency, schools, and other pur-
poses.” In Solem, the Court noted with respect to virtually
identical language that “[i]t is difficult to imagine why Con-
gress would have reserved lands for such purposes if it did
not anticipate that the opened area would remain part of the
reservation.” 465 U. S., at 474.

The State’s position is more persuasively supported by the
liquor prohibition included in Article XVII of the agreement.
The provision prohibits the sale or offering of “intoxicating
liquors” on “any of the lands by this agreement ceded and
sold to the United States” or “any other lands within or com-
prising the reservations of the Yankton Sioux or Dakota In-
dians as described in the [1858] treaty,” 28 Stat. 318, thus
signaling a jurisdictional distinction between reservation
and ceded land. The Commissioners’ report recommends
that Congress “fix a penalty for the violation of this provi-
sion which will make it most effective in preventing the in-
troduction of intoxicants within the limits of the reserva-
tion,” Report, at 21, which could be read to suggest that
ceded lands remained part of the reservation. We conclude,
however, that “the most reasonable inference from the inclu-
sion of this provision is that Congress was aware that the
opened, unallotted areas would henceforth not be ‘Indian
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country.’ ” Rosebud, supra, at 613. By 1892, Congress al-
ready had enacted laws prohibiting alcohol on Indian reser-
vations, see Cohen 306–307, and “[w]e assume that Congress
is aware of existing law when it passes legislation,” Miles v.
Apex Marine Corp., 498 U. S. 19, 32 (1990). Furthermore,
the Commissioner of Indian Affairs described the provision
as prohibiting “the sale or disposition of intoxicants upon any
of the lands now within the Yankton Reservation,” Letter,
at 6–7 (emphasis added), indicating that the lands would be
severed from the reservation upon ratification of the agree-
ment. In Perrin v. United States, 232 U. S. 478 (1914), we
implied that the lands conveyed by the 1894 Act lost their
reservation status when we construed Article XVII as
applying to “ceded lands formerly included in the Yankton
Sioux Indian Reservation.” Id., at 480. We now reaffirm
that the terms of the 1894 Act, including both the explicit
language of cession and the surrounding provisions, attest to
Congress’ intent to diminish the Yankton Reservation.

III
Although we perceive congressional intent to diminish the

reservation in the plain statutory language, we also take
note of the contemporary historical context, subsequent con-
gressional and administrative references to the reservation,
and demographic trends. Even in the absence of a clear ex-
pression of congressional purpose in the text of a surplus
land Act, unequivocal evidence derived from the surrounding
circumstances may support the conclusion that a reservation
has been diminished. See Solem, 465 U. S., at 471. In this
case, although the context of the Act is not so compelling
that, standing alone, it would indicate diminishment, neither
does it rebut the “almost insurmountable presumption” that
arises from the statute’s plain terms. Id., at 470.

A
The “manner in which the transaction was negotiated”

with the Yankton Tribe and “the tenor of legislative Reports
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presented to Congress” reveal a contemporaneous under-
standing that the proposed legislation modified the reserva-
tion. Id., at 471. In 1892, when the Commissioner of In-
dian Affairs appointed the Yankton Commission, he charged
its members to “negotiate with the [Tribe] for the cession of
their surplus lands” and noted that the funds exchanged for
the “relinquishment” of those lands would provide a future
income for the Tribe. Instructions to the Yankton Indian
Commission (July 27, 1892), reprinted in App. 98–99. The
negotiations themselves confirm the understanding that by
surrendering its interest in the unallotted lands, the Tribe
would alter the reservation’s character. Commissioner J. C.
Adams informed members of the Tribe that once surplus
lands were sold to the “Great Father,” the Tribe would “as-
sist in making the laws which will govern [members of the
Tribe] as citizens of the State and nation.” Council of the
Yankton Indians (Oct. 8, 1892), transcribed in S. Exec. Doc.
No. 27, at 48. In terms that strongly suggest a reconception
of the reservation, Commissioner Cole admonished the Tribe:

“This reservation alone proclaims the old time and the
old conditions . . . . The tide of civilization is as resist-
less as the tide of the ocean, and you have no choice
but to accept it and live according to its methods or be
destroyed by it. To accept it requires the sale of these
surplus lands and the opening of this reservation to
white settlement.

“You were a great and powerful people when your
abilities and energies were directed in harmony with the
conditions which surrounded you, but the wave of civili-
zation which swept over you found you unprepared for
the new conditions and you became weak. . . . [Y]ou must
accept the new life wholly. You must break down the
barriers and invite the white man with all the elements
of civilization, that your young men may have the same
opportunities under the new conditions that your fathers
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had under the old.” Council of the Yankton Indians
(Dec. 17, 1892), transcribed id., at 81.

Cole’s vivid language and entreaty to “break down the barri-
ers” are reminiscent of the “picturesque” statement that
Congress would “pull up the nails” holding down the outside
boundary of the Uintah Reservation, which we viewed as
evidence of diminishment in Hagen, 510 U. S., at 417.

Moreover, the Commissioners’ report of the negotiations
signaled their understanding that the cession of the surplus
lands dissolved tribal governance of the 1858 reservation.
They observed that “now that [members of the Tribe] have
been allotted their lands in severalty and have sold their sur-
plus land—the last property bond which assisted to hold
them together in their tribal interest and estate—their tribal
interests may be considered a thing of the past.” Report,
at 19. And, in a March 1894 letter to the Chairman of the
Senate Committee on Indian Affairs, several Yankton chiefs
and members of the Tribe indicated that they concurred in
such an interpretation of the agreement’s impact. The let-
ter urged congressional ratification of the agreement, ex-
plaining that the signatories “want[ed] the laws of the United
States and the State that we live in to be recognized and
observed,” and that they did not view it as desirable to “keep
up the tribal relation . . . as the tribal relation on this reser-
vation is an obstacle and hindrance to the advancement of
civilization.” S. Misc. Doc. No. 134, 53d Cong., 2d Sess., 1
(1894).

The legislative history itself adds little because Congress
considered the Siletz, Nez Perce, and Yankton surplus land
sale agreements at the same time, but the few relevant refer-
ences from the floor debates support a finding of diminish-
ment. Some members noted that the cessions would restore
the surplus lands to the “public domain,” see 53 Cong. Rec.
6425 (1894) (remarks of Rep. McCrae); id., at 6426 (remarks
of Rep. Hermann), language that indicates congressional
intent to diminish a reservation, see Hagen, supra, at 418;
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Solem, 465 U. S., at 475. That same phrase appears in the
annual report of the Commissioner on Indian Affairs that
was released in September 1894, just after congressional rat-
ification of the agreement. See Annual Report of the Com-
missioner on Indian Affairs 26 (Sept. 14, 1894), excerpted in
App. 450–452 (noting that under the Siletz, Nez Perce, and
Yankton agreements, “some 880,000 acres of land will be re-
stored to the public domain”).

Finally, the Presidential Proclamation opening the lands to
settlement declared that the Tribe had “ceded, sold, relin-
quished, and conveyed to the United States, all [its] claim,
right, title, and interest in and to all the unallotted lands
within the limits of the reservation set apart to said tribe by
the first article [of the 1858 Treaty].” Presidential Procla-
mation (May 16, 1895), reprinted in App. 453. This Court
has described substantially similar language as “an unam-
biguous, contemporaneous, statement by the Nation’s Chief
Executive, of a perceived disestablishment.” Rosebud, 430
U. S., at 602–603.

B
Despite the apparent contemporaneous understanding that

the 1894 Act diminished the reservation, in the years since,
both Congress and the Executive Branch have described the
reservation in contradictory terms and treated the region in
an inconsistent manner. An 1896 statute, for example, re-
fers to “homestead settlers upon the Yankton Indian Reser-
vation,” 29 Stat. 16, while in a Report included in the legisla-
tive history for that statute, the Commissioner of Indian
Affairs discusses the “former” reservation, H. R. Rep. No.
100, 54th Cong., 1st Sess., 2 (1896). From the 1896 statutory
reference to hearings on the Indian Gaming Regulatory Act
nearly a century later, Congress has occasionally, though not
invariably, referred to the “Yankton Sioux Reservation.” 5

5 Hearings on Pub. L. 100–497, The Indian Gaming Regulatory Act of
1988, before the Subcommittee on Native American Affairs of the House
Committee on Natural Resources, 103d Cong., 2d Sess., 1 (1994) (held,
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We have often observed, however, that “the views of a subse-
quent Congress form a hazardous basis for inferring the in-
tent of an earlier one.” United States v. Philadelphia Nat.
Bank, 374 U. S. 321, 348–349 (1963). Likewise, the scores of
administrative documents and maps marshaled by the par-
ties to support or contradict diminishment have limited in-
terpretive value.6 We need not linger over whether the
many references to the Yankton Reservation in legislative

according to the record, at the Fort Randall Casino Hotel on the “Yankton
Sioux Reservation”); see, e. g., 143 Cong. Rec. S9616 (Sept. 18, 1997) (dis-
cussion of the Marty Indian School “located on the Yankton Sioux Reser-
vation”); 135 Cong. Rec. 1656 (1989) (description of the Lake Andes-
Wagner project, which irrigates “Indian-owned land located on the
Yankton Sioux Reservation”). But see 35 Stat. 808 (referring to land “on
the former Yankton Reservation”).

6 See, e. g., Exec. Order No. 5173 (Aug. 9, 1929) (extending the trust
period on the allotted lands “on the Yankton Sioux Reservation”); Exec.
Order No. 2363 (Apr. 30, 1916) (same); Letter to Chairman, Committee on
Indian Affairs, from Secretary of the Interior (Feb. 1, 1921), reprinted in
App. 480 (stating that “Lake Andes is within the former Yankton-Sioux
Indian Reservation”); Letter to Yankton Agency from the Commissioner
of Indian Affairs (Aug. 20, 1930), reprinted in App. 481 (discussing lands
“heretofore constituting a part of the reservation”); Bureau of the Census,
U. S. Dept. of Commerce, Pub. No. 1990 CPH–1–43, p. 175 (1991), reprinted
in App. 527 (listing population figures for the Yankton Reservation).

The Tribe also highlights a 1941 opinion letter issued by Felix Cohen,
then-acting Solicitor of the Department of the Interior, in which he con-
cluded that the Yankton Reservation had not been altered by the 1894 Act
because allotments were “scattered over all the reservation,” and the Act
was thus distinguishable from statutes that “ceded a definite part of the
reservation and treated the remaining areas as a diminished reservation.”
See Letter of Aug. 7, 1941, reprinted in 1 U. S. Dept. of Interior, Opinions
of the Solicitor of the Department of the Interior Relating to Indian Af-
fairs 1063, 1064 (1979). The letter has not been disavowed but was appar-
ently ignored in subsequent determinations by the agency. A 1969 memo-
randum on tribal courts, for example, plainly stated that the 1894 Act
“diminish[ed] the area over which the [Yankton] tribe might exercise its
authority.” Memorandum M–36783 from Associate Solicitor, Indian Af-
fairs, to Commissioner of Indian Affairs 1 (Sept. 10, 1969), reprinted in
App. 518.
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and administrative materials utilized a convenient geograph-
ical description or reflected a considered jurisdictional state-
ment. The mixed record we are presented with “reveals no
consistent, or even dominant, approach to the territory in
question,” and it “carries but little force” in light of the
strong textual and contemporaneous evidence of diminish-
ment. Rosebud, supra, at 605, n. 27; see also Solem, 465
U. S., at 478 (finding subsequent treatment that was “rife
with contradictions and inconsistencies” to be “of no help to
either side”).

C

“Where non-Indian settlers flooded into the opened portion
of a reservation and the area has long since lost its Indian
character, we have acknowledged that de facto, if not de jure,
diminishment may have occurred.” Id., at 471. This final
consideration is the least compelling for a simple reason:
Every surplus land Act necessarily resulted in a surge of
non-Indian settlement and degraded the “Indian character”
of the reservation, yet we have repeatedly stated that not
every surplus land Act diminished the affected reservation.
See id., at 468–469. The fact that the Yankton population
in the region promptly and drastically declined after the
1894 Act does, however, provide “one additional clue as to
what Congress expected,” id., at 472. Today, fewer than 10
percent of the 1858 reservation lands are in Indian hands,
non-Indians constitute over two-thirds of the population
within the 1858 boundaries, and several municipalities inside
those boundaries have been incorporated under South Da-
kota law. The opening of the tribal casino in 1991 appar-
ently reversed the population trend; the tribal presence in
the area has steadily increased in recent years, and the ad-
vent of gaming has stimulated the local economy. In addi-
tion, some acreage within the 1858 boundaries has reverted
to tribal or trust land. See H. Hoover, Yankton Sioux Tribal
Land History (1995), reprinted in App. 545–546. Nonethe-
less, the area remains “predominantly populated by non-
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Indians with only a few surviving pockets of Indian allot-
ments,” and those demographics signify a diminished
reservation. Solem, supra, at 471, n. 12.

The State’s assumption of jurisdiction over the territory,
almost immediately after the 1894 Act and continuing virtu-
ally unchallenged to the present day, further reinforces our
holding. As the Court of Appeals acknowledged, South Da-
kota “has quite consistently exercised various forms of gov-
ernmental authority over the opened lands,” 99 F. 3d, at
1455, and the “tribe presented no evidence that it has at-
tempted until recently to exercise civil, regulatory, or crimi-
nal jurisdiction over nontrust lands.” Id., at 1456. Finally,
the Yankton Constitution, drafted in 1932 and amended in
1962, defines the Tribe’s territory to include only those tribal
lands within the 1858 boundaries “now owned” by the Tribe.
Constitution and Bylaws of the Yankton Sioux Tribal Busi-
ness and Claims Committee, Art. VI, § 1.

IV

The allotment era has long since ended, and its guiding
philosophy has been repudiated. Tribal communities strug-
gled but endured, preserved their cultural roots, and re-
mained, for the most part, near their historic lands. But
despite the present-day understanding of a “government-
to-government relationship between the United States and
each Indian tribe,” see, e. g., 25 U. S. C. § 3601, we must give
effect to Congress’ intent in passing the 1894 Act. Here,
as in DeCoteau, we believe that Congress spoke clearly, and
although “[s]ome might wish [it] had spoken differently, . . .
we cannot remake history.” 420 U. S., at 449.

The 1894 Act contains the most certain statutory lan-
guage, evincing Congress’ intent to diminish the Yankton
Sioux Reservation by providing for total cession and fixed
compensation. Contemporaneous historical evidence sup-
ports that conclusion, and nothing in the ambiguous subse-
quent treatment of the region substantially controverts our
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reasoning. The conflicting understandings about the status
of the reservation, together with the fact that the Tribe con-
tinues to own land in common, caution us, however, to limit
our holding to the narrow question presented: whether unal-
lotted, ceded lands were severed from the reservation. We
need not determine whether Congress disestablished the
reservation altogether in order to resolve this case, and ac-
cordingly decline to do so. Our holding in Hagen was simi-
larly limited, as was the State Supreme Court’s description
of the Yankton reservation in Greger. See 510 U. S., at 421;
State v. Greger, 559 N. W. 2d, at 867.

* * *

In sum, we hold that Congress diminished the Yankton
Sioux Reservation in the 1894 Act, that the unallotted tracts
no longer constitute Indian country, and thus that the State
has primary jurisdiction over the waste site and other lands
ceded under the Act. Accordingly, we reverse the judgment
of the Court of Appeals for the Eighth Circuit and remand
the case for further proceedings consistent with this opinion.

It is so ordered.
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ALLENTOWN MACK SALES & SERVICE, INC. v.
NATIONAL LABOR RELATIONS BOARD

certiorari to the united states court of appeals for
the district of columbia circuit

No. 96–795. Argued October 15, 1997—Decided January 26, 1998

Mack Trucks, Inc., sold its Allentown, Pennsylvania, branch to petitioner
Allentown Mack Sales & Service, Inc. Allentown thereafter operated
as an independent dealership, employing 32 of the original 45 Mack em-
ployees. Although the Mack branch’s service and parts employees had
been represented by Local Lodge 724 of the machinists’ union, a number
of Mack employees suggested to the new owners, both before and imme-
diately after the sale, that the union had lost their support or the sup-
port of bargaining-unit members generally. Allentown refused Local
724’s request for recognition and for commencement of collective-
bargaining negotiations, claiming a good-faith reasonable doubt as to the
union’s support; it later arranged an independent poll of the employees,
who voted 19 to 13 against the union. The union then filed an unfair-
labor-practice charge with the National Labor Relations Board. Under
longstanding Board precedent, an employer who entertains a good-faith
reasonable doubt whether a majority of its employees supports an in-
cumbent union has three options: to request a formal, Board-supervised
election, to withdraw recognition from the union and refuse to bargain,
or to conduct an internal poll of employee support for the union. The
Administrative Law Judge (AL J) held, inter alia, that because Allen-
town lacked an “objective reasonable doubt” about Local 724’s majority
status, the poll violated §§ 8(a)(1) and 8(a)(5) of the National Labor Rela-
tions Act. The Board agreed and ordered petitioner to recognize and
bargain with the union. The Court of Appeals enforced the order.

Held: The Board’s “good-faith reasonable doubt” test for employer polling
is facially rational and consistent with the Act, but its factual finding
that Allentown lacked such a doubt is not supported by substantial evi-
dence on the record as a whole. Pp. 363–380.

(a) This Court rejects Allentown’s contention that, because the
“good-faith reasonable doubt” standard for polls is the same as the
standard for unilateral withdrawal of recognition and for employer initi-
ation of a Board-supervised election, the Board irrationally permits em-
ployers to poll only when it would be unnecessary and legally pointless
to do so. While the Board’s adoption of this unitary standard is in some
respects puzzling, it is not so irrational as to be “arbitrary [or] capri-
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cious” under the Administrative Procedure Act. Although it makes
polling useless as a means of insulating withdrawal of recognition
against an unfair-labor-practice charge, there are other reasons why an
employer would wish to conduct a poll. Similarly, although the Board’s
avowed preference for Board-supervised elections over polls should logi-
cally produce a more rigorous standard for polling, there are other rea-
sons why that standard ought to be less rigorous; since it would be
rational to set the polling standard either higher or lower than the
threshold for a Board-supervised election, it is not irrational for the
Board to split the difference. Pp. 363–366.

(b) On the evidence presented, a reasonable jury could not have found
that Allentown lacked a “good-faith reasonable doubt” about whether
Local 724 enjoyed continuing employee support. The Board’s contrary
finding rests on a refusal to credit probative circumstantial evidence,
and on evidentiary demands that go beyond the substantive standard
the Board purports to apply. Accepting the Board’s concession that
Allentown did receive reliable information that 7 of the 32 bargaining-
unit employees did not support the union, the remaining 25 would have
had to support the union by a margin of 17 to 8—a ratio of more than 2
to 1—if the union commanded majority support. The statements of
various employees proffered by Allentown would cause anyone to doubt
that degree of support, and neither the Board nor the AL J discussed
any evidence that Allentown should have weighed on the other side.
The Board cannot covertly transform its presumption of continuing
majority support into a working assumption that all of a successor’s
employees support the union until proved otherwise. Pp. 366–371.

(c) This Court need not determine whether, as Allentown asserts, the
Board has consistently rejected or discounted similarly probative evi-
dence in prior cases. Such a practice could not cause “good-faith rea-
sonable doubt” to mean something more than what the phrase connotes,
or render irrelevant to the Board’s decision any evidence that tends to
establish the existence of a good-faith reasonable doubt. Pp. 372–380.

83 F. 3d 1483, reversed and remanded.

Scalia, J., delivered the opinion for a unanimous Court with respect to
Part I, the opinion of the Court with respect to Part II, in which Stevens,
Souter, Ginsburg, and Breyer, JJ., joined, and the opinion of the Court
with respect to Parts III and IV, in which Rehnquist, C. J., and O’Con-
nor, Kennedy, and Thomas, JJ., joined. Rehnquist, C. J., filed an opin-
ion concurring in part and dissenting in part, in which O’Connor, Ken-
nedy, and Thomas, JJ., joined, post, p. 380. Breyer, J., filed an opinion
concurring in part and dissenting in part, in which Stevens, Souter, and
Ginsburg, JJ., joined, post, p. 388.
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Stephen D. Shawe argued the cause for petitioner. With
him on the briefs were Earle K. Shawe and Eric
Hemmendinger.

Jonathan E. Nuechterlein argued the cause for respond-
ent. With him on the brief were Acting Solicitor General
Dellinger, Deputy Solicitor General Wallace, Linda Sher,
Norton J. Come, and John Emad Arbab.*

Justice Scalia delivered the opinion of the Court.
Under longstanding precedent of the National Labor Rela-

tions Board, an employer who believes that an incumbent
union no longer enjoys the support of a majority of its
employees has three options: to request a formal, Board-
supervised election, to withdraw recognition from the union
and refuse to bargain, or to conduct an internal poll of em-
ployee support for the union. The Board has held that the
latter two are unfair labor practices unless the employer can
show that it had a “good-faith reasonable doubt” about the
union’s majority support. We must decide whether the
Board’s standard for employer polling is rational and consist-
ent with the National Labor Relations Act, and whether the
Board’s factual determinations in this case are supported by
substantial evidence in the record.

I

Mack Trucks, Inc., had a factory branch in Allentown,
Pennsylvania, whose service and parts employees were rep-
resented by Local Lodge 724 of the International Association

*Briefs of amici curiae urging reversal were filed for the Chamber of
Commerce of the United States by John S. Irving, Christopher Landau,
Stephen A. Bokat, Robin S. Conrad, and Mona C. Zeiberg; for the Ameri-
can Trucking Associations, Inc., by James D. Holzhauer, Timothy S.
Bishop, and Daniel R. Barney; and for the Labor Policy Association by
Robert E. Williams and Daniel V. Yager.

Laurence Gold, Jonathan P. Hiatt, and Marsha S. Berzon filed a brief
for the American Federation of Labor and Congress of Industrial Organi-
zations as amicus curiae urging affirmance.
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of Machinists and Aerospace Workers, AFL–CIO (Local 724).
Mack notified its Allentown managers in May 1990 that it
intended to sell the branch, and several of those managers
formed Allentown Mack Sales & Service, Inc., the petitioner
here, which purchased the assets of the business on Decem-
ber 20, 1990, and began to operate it as an independent deal-
ership. From December 21, 1990, to January 1, 1991, Allen-
town hired 32 of the original 45 Mack employees.

During the period before and immediately after the sale,
a number of Mack employees made statements to the pro-
spective owners of Allentown Mack Sales suggesting that
the incumbent union had lost support among employees in
the bargaining unit. In job interviews, eight employees
made statements indicating, or at least arguably indicating,
that they personally no longer supported the union. In ad-
dition, Ron Mohr, a member of the union’s bargaining com-
mittee and shop steward for the Mack Trucks service depart-
ment, told an Allentown manager that it was his feeling that
the employees did not want a union, and that “with a new
company, if a vote was taken, the Union would lose.” 316
N. L. R. B. 1199, 1207 (1995). And Kermit Bloch, who
worked for Mack Trucks as a mechanic on the night shift,
told a manager that the entire night shift (then five or six
employees) did not want the union.

On January 2, 1991, Local 724 asked Allentown Mack Sales
to recognize it as the employees’ collective-bargaining repre-
sentative, and to begin negotiations for a contract. The new
employer rejected that request by letter dated January 25,
claiming a “good faith doubt as to support of the Union
among the employees.” Id., at 1205. The letter also an-
nounced that Allentown had “arranged for an independent
poll by secret ballot of its hourly employees to be conducted
under guidelines prescribed by the National Labor Relations
Board.” Ibid. The poll, supervised by a Roman Catholic
priest, was conducted on February 8, 1991; the union lost 19
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to 13. Shortly thereafter, the union filed an unfair-labor-
practice charge with the Board.

The Administrative Law Judge (ALJ) concluded that Al-
lentown was a “successor” employer to Mack Trucks, Inc.,
and therefore inherited Mack’s bargaining obligation and a
presumption of continuing majority support for the union.
Id., at 1203. The ALJ held that Allentown’s poll was con-
ducted in compliance with the procedural standards enunci-
ated by the Board in Struksnes Constr. Co., 165 N. L. R. B.
1062 (1967), but that it violated §§ 8(a)(1) and 8(a)(5) of
the National Labor Relations Act (Act), 49 Stat. 452, as
amended, 29 U. S. C. §§ 158(a)(1) and 158(a)(5), because Allen-
town did not have an “objective reasonable doubt” about the
majority status of the union. The Board adopted the ALJ’s
findings and agreed with his conclusion that Allentown “had
not demonstrated that it harbored a reasonable doubt, based
on objective considerations, as to the incumbent Union’s con-
tinued majority status after the transition.” 316 N. L. R. B.,
at 1199. The Board ordered Allentown to recognize and
bargain with Local 724.

On review in the Court of Appeals for the District of Co-
lumbia Circuit, Allentown challenged both the facial rational-
ity of the Board’s test for employer polling and the Board’s
application of that standard to the facts of this case. The
court enforced the Board’s bargaining order, over a vigorous
dissent. 83 F. 3d 1483 (1996). We granted certiorari. 520
U. S. 1103 (1997).

II

Allentown challenges the Board’s decision in this case on
several grounds. First, it contends that because the Board’s
“reasonable doubt” standard for employer polls is the same
as its standard for unilateral withdrawal of recognition and
for employer initiation of a Board-supervised election (a
so-called “Representation Management,” or “RM,” election),
the Board irrationally permits employers to poll only when
it would be unnecessary and legally pointless to do so. Sec-
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ond, Allentown argues that the record evidence clearly dem-
onstrates that it had a good-faith reasonable doubt about the
union’s claim to majority support. Finally, it asserts that
the Board has, sub silentio (and presumably in violation of
law), abandoned the “reasonable doubt” prong of its polling
standard, and recognizes an employer’s “reasonable doubt”
only if a majority of the unit employees renounce the union.
In this Part of our opinion we address the first of these chal-
lenges; the other two, which are conceptually intertwined,
will be addressed in Parts III and IV.

Courts must defer to the requirements imposed by the
Board if they are “rational and consistent with the Act,” Fall
River Dyeing & Finishing Corp. v. NLRB, 482 U. S. 27, 42
(1987), and if the Board’s “explication is not inadequate, irra-
tional or arbitrary,” NLRB v. Erie Resistor Corp., 373 U. S.
221, 236 (1963). Allentown argues that it is irrational to re-
quire the same factual showing to justify a poll as to justify
an outright withdrawal of recognition, because that leaves
the employer with no legal incentive to poll. Under the
Board’s framework, the results of a poll can never supply an
otherwise lacking “good-faith reasonable doubt” necessary to
justify a withdrawal of recognition, since the employer must
already have that same reasonable doubt before he is permit-
ted to conduct a poll. Three Courts of Appeals have found
that argument persuasive. NLRB v. A. W. Thompson, Inc.,
651 F. 2d 1141, 1144 (CA5 1981); see also Mingtree Restau-
rant, Inc. v. NLRB, 736 F. 2d 1295 (CA9 1984); Thomas In-
dustries, Inc. v. NLRB, 687 F. 2d 863 (CA6 1982).

While the Board’s adoption of a unitary standard for poll-
ing, RM elections, and withdrawals of recognition is in some
respects a puzzling policy, we do not find it so irrational as
to be “arbitrary [or] capricious” within the meaning of the
Administrative Procedure Act, 5 U. S. C. § 706. The Board
believes that employer polling is potentially “disruptive” to
established bargaining relationships and “unsettling” to em-
ployees, and so has chosen to limit severely the circum-
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stances under which it may be conducted. Texas Petro-
chemicals Corp., 296 N. L. R. B. 1057, 1061 (1989), enf ’d as
modified, 923 F. 2d 398 (CA5 1991). The unitary standard
reflects the Board’s apparent conclusion that polling should
be tolerated only when the employer might otherwise simply
withdraw recognition and refuse to bargain.

It is true enough that this makes polling useless as a
means of insulating a contemplated withdrawal of recogni-
tion against an unfair-labor-practice charge—but there is
more to life (and even to business) than escaping unfair-
labor-practice findings. An employer concerned with good
employee relations might recognize that abrupt withdrawal
of recognition—even from a union that no longer has major-
ity support—will certainly antagonize union supporters,
and perhaps even alienate employees who are on the fence.
Preceding that action with a careful, unbiased poll can pre-
vent these consequences. The “polls are useless” argument
falsely assumes, moreover, that every employer will want to
withdraw recognition as soon as he has enough evidence of
lack of union support to defend against an unfair-labor-
practice charge. It seems to us that an employer whose evi-
dence met the “good-faith reasonable doubt” standard might
nonetheless want to withdraw recognition only if he had con-
clusive evidence that the union in fact lacked majority sup-
port, lest he go through the time and expense of an (ulti-
mately victorious) unfair-labor-practice suit for a benefit that
will only last until the next election. See Texas Petrochemi-
cals, supra, at 1063. And finally, it is probably the case that,
though the standard for conviction of an unfair labor practice
with regard to polling is identical to the standard with re-
gard to withdrawal of recognition, the chance that a charge
will be filed is significantly less with regard to the polling,
particularly if the union wins.

It must be acknowledged that the Board’s avowed prefer-
ence for RM elections over polls fits uncomfortably with its
unitary standard; as the Court of Appeals pointed out, that
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preference should logically produce a more rigorous standard
for polling. 83 F. 3d, at 1487. But there are other reasons
why the standard for polling ought to be less rigorous than
the standard for Board elections. For one thing, the conse-
quences of an election are more severe: If the union loses an
employer poll it can still request a Board election, but if the
union loses a formal election it is barred from seeking an-
other for a year. See 29 U. S. C. § 159(c)(3). If it would be
rational for the Board to set the polling standard either
higher or lower than the threshold for an RM election, then
surely it is not irrational for the Board to split the difference.

III

The Board held Allentown guilty of an unfair labor prac-
tice in its conduct of the polling because it “ha[d] not demon-
strated that it held a reasonable doubt, based on objective
considerations, that the Union continued to enjoy the sup-
port of a majority of the bargaining unit employees.” 316
N. L. R. B., at 1199. We must decide whether that conclu-
sion is supported by substantial evidence on the record as a
whole. Fall River Dyeing, supra, at 42; Universal Camera
Corp. v. NLRB, 340 U. S. 474 (1951).1 Put differently, we
must decide whether on this record it would have been pos-

1 Justice Breyer’s opinion asserts that this issue is not included within
the question presented by the petition. Post, at 388 (opinion concurring in
part and dissenting in part). The question reads: “Whether the National
Labor Relations Board erred in holding that a successor employer cannot
conduct a poll to determine whether a majority of its employees support
a union unless it already has obtained so much evidence of no majority
support as to render the poll meaningless.” Pet. for Cert. i. The phrase
“so much . . . as to render the poll meaningless” is of course conclusory
and argumentative. Fairly read, the question asks whether the Board
erred by requiring too much evidence of majority support. That question
can be answered in the affirmative if either (1) the Board’s polling stand-
ard is irrational or inconsistent with the Act, or (2) the Board erroneously
found that the evidence in this case was insufficient to meet that standard.
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sible for a reasonable jury to reach the Board’s conclusion.
See, e. g., NLRB v. Columbian Enameling & Stamping Co.,
306 U. S. 292, 300 (1939); Consolidated Edison Co. v. NLRB,
305 U. S. 197, 229 (1938).

Before turning to that issue, we must clear up some se-
mantic confusion. The Board asserted at argument that the
word “doubt” may mean either “uncertainty” or “disbelief,”
and that its polling standard uses the word only in the lat-
ter sense. We cannot accept that linguistic revisionism.
“Doubt” is precisely that sort of “disbelief” (failure to be-
lieve) which consists of an uncertainty rather than a belief
in the opposite. If the subject at issue were the existence
of God, for example, “doubt” would be the disbelief of the
agnostic, not of the atheist. A doubt is an uncertain, tenta-
tive, or provisional disbelief. See, e. g., Webster’s New In-
ternational Dictionary 776 (2d ed. 1949) (def. 1: “A fluctuation
of mind arising from defect of knowledge or evidence; uncer-
tainty of judgment or mind; unsettled state of opinion con-
cerning the reality of an event, or the truth of an assertion,
etc.”); 1 The New Shorter Oxford English Dictionary 734
(1993) (def. 1: “Uncertainty as to the truth or reality of some-
thing or as to the wisdom of a course of action; occasion or
room for uncertainty”); American Heritage Dictionary 555
(3d ed. 1992) (def. 1: “A lack of certainty that often leads
to irresolution”).

The question presented for review, therefore, is whether,
on the evidence presented to the Board, a reasonable jury
could have found that Allentown lacked a genuine, reason-
able uncertainty about whether Local 724 enjoyed the con-
tinuing support of a majority of unit employees.2 In our

2 Justice Breyer suggests that we have focused on the wrong words,
and that the explanation for the Board’s holding here is not that portion
of its polling standard which requires “reasonable doubt” but that which
requires the doubt to be “based on objective considerations.” The Board
has not stressed the word “objective” in its brief or argument, for the very
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view, the answer is no. The Board’s finding to the contrary
rests on a refusal to credit probative circumstantial evidence,
and on evidentiary demands that go beyond the substantive
standard the Board purports to apply.

The Board adopted the ALJ’s finding that 6 of Allentown’s
32 employees had made “statements which could be used as
objective considerations supporting a good-faith reasonable
doubt as to continued majority status by the Union.” 316
N. L. R. B., at 1207. (These included, for example, the state-
ment of Rusty Hoffman that “he did not want to work in a
union shop,” and “would try to find another job if he had to
work with the Union.” Id., at 1206.) The Board seemingly
also accepted (though this is not essential to our analysis) the
ALJ’s willingness to assume that the statement of a seventh
employee (to the effect that he “did not feel comfortable with
the Union and thought it was a waste of $35 a month,” ibid.)
supported good-faith reasonable doubt of his support for the
union—as in our view it unquestionably does. And it pre-
sumably accepted the ALJ’s assessment that “7 of 32, or
roughly 20 percent of the involved employees” was not alone
sufficient to create “an objective reasonable doubt of union
majority support,” id., at 1207. The Board did not specify

good reason that the meaning of the word has nothing to do with the force,
as opposed to the source, of the considerations supporting the employer’s
doubt. See Webster’s New International Dictionary 1679 (2d ed. 1949)
(def. 2: “Emphasizing or expressing the nature of reality as it is apart
from self-consciousness”). Requiring the employer’s doubt to be based on
“objective” considerations reinforces the requirement that the doubt be
“reasonable,” imposing on the employer the burden of showing that it was
supported by evidence external to the employer’s own (subjective) impres-
sions. Justice Breyer asserts, instead, that the word “objective” has
been redefined through a series of Board decisions ignoring its real mean-
ing, so that it now means something like “exceedingly reliable.” As we
shall discuss in Part IV, the Board is entitled to create higher standards
of evidentiary proof by rule, or even by explicit announcement in adjudica-
tion (assuming adequate warning); but when the Board simply repeatedly
finds evidence not “objective” that is so, its decisions have no permanent
deleterious effect upon the English language.
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how many express disavowals would have been enough to
establish reasonable doubt, but the number must presumably
be less than 16 (half of the bargaining unit), since that would
establish reasonable certainty. Still, we would not say that
20% first-hand-confirmed opposition (even with no counter-
ing evidence of union support) is alone enough to require a
conclusion of reasonable doubt. But there was much more.

For one thing, the ALJ and the Board totally disregarded
the effect upon Allentown of the statement of an eighth em-
ployee, Dennis Marsh, who said that “he was not being repre-
sented for the $35 he was paying.” Ibid. The ALJ, whose
findings were adopted by the Board, said that this statement
“seems more an expression of a desire for better representa-
tion than one for no representation at all.” Ibid. It seems
to us that it is, more accurately, simply an expression of dis-
satisfaction with the union’s performance—which could re-
flect the speaker’s desire that the union represent him more
effectively, but could also reflect the speaker’s desire to save
his $35 and get rid of the union. The statement would as-
suredly engender an uncertainty whether the speaker sup-
ported the union, and so could not be entirely ignored.

But the most significant evidence excluded from consider-
ation by the Board consisted of statements of two employees
regarding not merely their own support of the union, but
support among the work force in general. Kermit Bloch,
who worked on the night shift, told an Allentown manager
that “the entire night shift did not want the Union.” Ibid.
The ALJ refused to credit this, because “Bloch did not testify
and thus could not explain how he formed his opinion about
the views of his fellow employees.” Ibid. Unsubstantiated
assertions that other employees do not support the union
certainly do not establish the fact of that disfavor with the
degree of reliability ordinarily demanded in legal proceed-
ings. But under the Board’s enunciated test for polling, it
is not the fact of disfavor that is at issue (the poll itself is
meant to establish that), but rather the existence of a reason-
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able uncertainty on the part of the employer regarding that
fact. On that issue, absent some reason for the employer to
know that Bloch had no basis for his information, or that
Bloch was lying, reason demands that the statement be given
considerable weight.

Another employee who gave information concerning over-
all support for the union was Ron Mohr, who told Allentown
managers that “if a vote was taken, the Union would lose”
and that “it was his feeling that the employees did not want
a union.” Ibid. The ALJ again objected irrelevantly that
“there is no evidence with respect to how he gained this
knowledge.” Id., at 1208. In addition, the Board held that
Allentown “could not legitimately rely on [the statement] as
a basis for doubting the Union’s majority status,” id., at 1200,
because Mohr was “referring to Mack’s existing employee
complement, not to the individuals who were later hired by
[Allentown],” ibid. This basis for disregarding Mohr’s state-
ments is wholly irrational.3 Local 724 had never won an
election, or even an informal poll, within the actual unit of 32
Allentown employees. Its claim to represent them rested
entirely on the Board’s presumption that the work force of a
successor company has the same disposition regarding the
union as did the work force of the predecessor company, if
the majority of the new work force came from the old one.
See id., at 1197, n. 3; Fall River Dyeing, 482 U. S., at 43,
46–52. The Board cannot rationally adopt that presumption
for purposes of imposing the duty to bargain, and adopt pre-
cisely the opposite presumption (i. e., contend that there is
no relationship between the sentiments of the two work
forces) for purposes of determining what evidence tends to
establish a reasonable doubt regarding union support. Such

3 Justice Breyer points out that the ALJ did not disregard Mohr’s
statement entirely, but merely found that it was insufficient to establish a
good-faith reasonable doubt. That observation is accurate but irrelevant.
The Board discussed Mohr’s statement in its own opinion, and the lan-
guage quoted above makes it clear that the Board gave it no weight at all.
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irrationality is impermissible even if, as Justice Breyer
suggests, it would further the Board’s political objectives.

It must be borne in mind that the issue here is not whether
Mohr’s statement clearly establishes a majority in opposition
to the union, but whether it contributes to a reasonable un-
certainty whether a majority in favor of the union existed.
We think it surely does. Allentown would reasonably have
given great credence to Mohr’s assertion of lack of union
support, since he was not hostile to the union, and was in
a good position to assess antiunion sentiment. Mohr was
a union shop steward for the service department, and a
member of the union’s bargaining committee; according to
the ALJ, he “did not indicate personal dissatisfaction with
the Union.” 316 N. L. R. B., at 1208. It seems to us that
Mohr’s statement has undeniable and substantial probative
value on the issue of “reasonable doubt.”

Accepting the Board’s apparent (and in our view inescap-
able) concession that Allentown received reliable information
that 7 of the bargaining-unit employees did not support the
union, the remaining 25 would have had to support the union
by a margin of 17 to 8—a ratio of more than 2 to 1—if the
union commanded majority support. The statements of
Bloch and Mohr would cause anyone to doubt that degree of
support, and neither the Board nor the ALJ discussed any
evidence that Allentown should have weighed on the other
side. The most pro-union statement cited in the ALJ’s opin-
ion was Ron Mohr’s comment that he personally “could work
with or without the Union,” and “was there to do his job.”
Id., at 1207. The Board cannot covertly transform its pre-
sumption of continuing majority support into a working as-
sumption that all of a successor’s employees support the
union until proved otherwise. Giving fair weight to Allen-
town’s circumstantial evidence, we think it quite impossible
for a rational factfinder to avoid the conclusion that Allen-
town had reasonable, good-faith grounds to doubt—to be un-
certain about—the union’s retention of majority support.
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IV

That conclusion would make this a fairly straightforward
administrative-law case, except for the contention that the
Board’s factfinding here was not an aberration. Allentown
asserts that, although “the Board continues to cite the words
of the good faith doubt branch of its withdrawal of recogni-
tion standard,” a systematic review of the Board’s decisions
will reveal that “it has in practice eliminated the good faith
doubt branch in favor of a strict head count.” Brief for Peti-
tioner 10. The Board denies (not too persuasively) that it
has insisted upon a strict head count,4 but does defend its
factfinding in this case by saying that it has regularly re-
jected similarly persuasive demonstrations of reasonable
good-faith doubt in prior decisions. The Court of Appeals
in fact accepted that defense, relying on those earlier, similar
decisions to conclude that the Board’s findings were sup-
ported by substantial evidence here. See 83 F. 3d, at 1488.
That the current decision may conform to a long pattern is
also suggested by academic commentary. One scholar, after
conducting “[a] thorough review of the withdrawal of recog-
nition case law,” concluded:

“[C]ircumstantial evidence, no matter how abundant, is
rarely, if ever, enough to satisfy the good-faith doubt
test. In practice, the Board deems the test satisfied
only if the employer has proven that a majority of the
bargaining unit has expressly repudiated the union.
Such direct evidence, however, is nearly impossible to
gather lawfully. Thus, the Board’s good-faith doubt

4 The Board cited in its brief a number of cases in which it found circum-
stantial evidence sufficient to support a “good-faith reasonable doubt.”
See Brief for Respondent 31–32, n. 8. Those cases do indeed reveal a
genuine interest in circumstantial evidence, but the most recent of them,
J & J Drainage Products Co., 269 N. L. R. B. 1163 (1984), was decided
more than a decade ago. Allentown contends that the Board has aban-
doned the good-faith-doubt test, not that it never existed.
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standard, although ostensibly a highly fact-dependent
totality-of-the-circumstances test, approaches a per se
rule in application . . . .” Flynn, The Costs and Benefits
of “Hiding the Ball”: NLRB Policymaking and the Fail-
ure of Judicial Review, 75 B. U. L. Rev. 387, 394–395
(1995) (footnotes omitted).

See also Weeks, The Union’s Mid-Contract Loss of Majority
Support: A Waivering Presumption, 20 Wake Forest L. Rev.
883, 889 (1984). Members of this Court have observed the
same phenomenon. See NLRB v. Curtin Matheson Scien-
tific, Inc., 494 U. S. 775, 797 (1990) (Rehnquist, C. J., concur-
ring) (“[S]ome recent decisions suggest that [the Board] now
requires an employer to show that individual employees have
‘expressed desires’ to repudiate the incumbent union in order
to establish a reasonable doubt of the union’s majority sta-
tus”); id., at 799 (Blackmun, J., dissenting) (“[T]he Board
appears to require that good-faith doubt be established by
express avowals of individual employees”).

It is certainly conceivable that an adjudicating agency
might consistently require a particular substantive standard
to be established by a quantity or character of evidence so
far beyond what reason and logic would require as to make
it apparent that the announced standard is not really the
effective one. And it is conceivable that in certain catego-
ries of cases an adjudicating agency which purports to be
applying a preponderance standard of proof might so consist-
ently demand in fact more than a preponderance, that all
should be on notice from its case law that the genuine burden
of proof is more than a preponderance. The question arises,
then, whether, if that should be the situation that obtains
here, we ought to measure the evidentiary support for the
Board’s decision against the standards consistently applied
rather than the standards recited. As a theoretical matter
(and leaving aside the question of legal authority), the Board
could certainly have raised the bar for employer polling or



522US2 Unit: $U21 [01-28-00 18:14:03] PAGES PGT: OPIN

374 ALLENTOWN MACK SALES & SERVICE, INC. v. NLRB

Opinion of the Court

withdrawal of recognition by imposing a more stringent re-
quirement than the reasonable-doubt test, or by adopting a
formal requirement that employers establish their reason-
able doubt by more than a preponderance of the evidence.
Would it make any difference if the Board achieved precisely
the same result by formally leaving in place the reasonable-
doubt and preponderance standards, but consistently apply-
ing them as though they meant something other than what
they say? We think it would.

The Administrative Procedure Act, which governs the
proceedings of administrative agencies and related judicial
review, establishes a scheme of “reasoned decisionmaking.”
Motor Vehicle Mfrs. Assn. of United States, Inc. v. State
Farm Mut. Automobile Ins. Co., 463 U. S. 29, 52 (1983). Not
only must an agency’s decreed result be within the scope of
its lawful authority, but the process by which it reaches that
result must be logical and rational. Courts enforce this
principle with regularity when they set aside agency regula-
tions which, though well within the agencies’ scope of author-
ity, are not supported by the reasons that the agencies ad-
duce. See SEC v. Chenery Corp., 318 U. S. 80 (1943); SEC
v. Chenery Corp., 332 U. S. 194 (1947). The National Labor
Relations Board, uniquely among major federal administra-
tive agencies, has chosen to promulgate virtually all the legal
rules in its field through adjudication rather than rule-
making. See, e. g., NLRB v. Bell Aerospace Co., 416 U. S.
267, 294–295 (1974). (To our knowledge, only one regulation
has ever been adopted by the Board, dealing with the appro-
priate size of bargaining units in the health care industry.
See 29 CFR § 103.30 (1997).) But adjudication is subject to
the requirement of reasoned decisionmaking as well. It is
hard to imagine a more violent breach of that requirement
than applying a rule of primary conduct or a standard of
proof which is in fact different from the rule or standard
formally announced. And the consistent repetition of that
breach can hardly mend it.
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Reasoned decisionmaking, in which the rule announced is
the rule applied, promotes sound results, and unreasoned
decisionmaking the opposite. The evil of a decision that
applies a standard other than the one it enunciates spreads
in both directions, preventing both consistent application of
the law by subordinate agency personnel (notably ALJ’s),
and effective review of the law by the courts. These conse-
quences are well exemplified by a recent withdrawal-of-
recognition case in which the Board explicitly reaffirmed its
adherence to the preponderance-of-the-evidence standard.
One of the Board’s ALJ’s, interpreting the agency’s prior
cases as many others have, had concluded that the Board in
fact required “ ‘clear, cogent, and convincing’ ” evidence that
the union no longer commanded a majority. Laidlaw Waste
Systems, Inc., 307 N. L. R. B. 1211 (1992). On review the
Board rejected that standard, insisting that “in order to
rebut the presumption of an incumbent union’s majority sta-
tus, an employer must show by a preponderance of the evi-
dence . . . objective factors sufficient to support a reasonable
and good-faith doubt of the union’s majority.” Ibid. So far,
so good. The Board then went on to add, however, that
“[t]his is not to say that the terms ‘clear, cogent, and con-
vincing’ have no significance at all in withdrawal of recogni-
tion cases.” Ibid. It then proceeded to make the waters
impenetrably muddy with the following:

“It is fair to say that the Board will not find that an
employer has supported its defense by a preponderance
of the evidence if the employee statements and conduct
relied on are not clear and cogent rejections of the union
as a bargaining agent, i. e., are simply not convincing
manifestations, taken as a whole, of a loss of majority
support. The opposite of ‘clear, cogent, and convinc-
ing’ evidence in this regard might be fairly described
as ‘speculative, conjectural, and vague’—evidence that
plainly does not meet the preponderance-of-the-evidence
burden of proof.” Id., at 1211–1212.
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Each sentence of this explanation is nonsense, and the two
sentences together are not even compatibly nonsensical.
“Preponderance of the evidence” and “clear and convincing
evidence” describe well known, contrasting standards of
proof. To say, as the first sentence does, that a preponder-
ance standard demands “clear and convincing manifestations,
taken as a whole” is to convert that standard into a higher
one; and to say, as the second sentence does, that whatever
is not “speculative, conjectural, and vague” meets the
“clear, cogent, and convincing” standard is to reconvert that
standard into a lower one. And the offsetting errors do
not produce rationality but compounded confusion. If the
Board’s application of the preponderance standard is indeed
accurately described by this passage, it is hard for the ALJ
to know what to do with the next case.

A case like Laidlaw, or a series of cases that exemplify in
practice its divorcing of the rule announced from the rule
applied, also frustrates judicial review. If revision of the
Board’s standard of proof can be achieved thus subtly and
obliquely, it becomes a much more complicated enterprise for
a court of appeals to determine whether substantial evidence
supports the conclusion that the required standard has or
has not been met. It also becomes difficult for this Court to
know, when certiorari is sought, whether the case involves
the generally applicable issue of the Board’s adoption of an
unusually high standard of proof, or rather just the issue of
an allegedly mistaken evidentiary judgment in the particular
case. An agency should not be able to impede judicial re-
view, and indeed even political oversight, by disguising its
policymaking as factfinding.

Because reasoned decisionmaking demands it, and because
the systemic consequences of any other approach are unac-
ceptable, the Board must be required to apply in fact the
clearly understood legal standards that it enunciates in
principle, such as good-faith reasonable doubt and prepon-
derance of the evidence. Reviewing courts are entitled to
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take those standards to mean what they say, and to conduct
substantial-evidence review on that basis. Even the most
consistent and hence predictable Board departure from
proper application of those standards will not alter the legal
rule by which the agency’s factfinding is to be judged.

That principle is not, as Justice Breyer suggests, incon-
sistent with our decisions according “substantial deference to
an agency’s interpretation of its own regulations.” Thomas
Jefferson Univ. v. Shalala, 512 U. S. 504, 512 (1994). Sub-
stantive review of an agency’s interpretation of its regula-
tions is governed only by that general provision of the Ad-
ministrative Procedure Act which requires courts to set
aside agency action that is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law,” 5
U. S. C. § 706(2)(A). It falls well within this text to give the
agency the benefit of the doubt as to the meaning of its regu-
lation. On-the-record agency factfinding, however, is also
governed by a provision that requires the agency action to
be set aside if it is “unsupported by substantial evidence,”
§ 706(2)(E)—which is the very specific requirement at issue
here. See also 29 U. S. C. § 160(e) (“The findings of the
Board with respect to questions of fact if supported by sub-
stantial evidence on the record considered as a whole shall be
conclusive”). The “substantial evidence” test itself already
gives the agency the benefit of the doubt, since it requires
not the degree of evidence which satisfies the court that the
requisite fact exists, but merely the degree which could sat-
isfy a reasonable factfinder. See Columbian Enameling &
Stamping Co., 306 U. S., at 300. This is an objective test,
and there is no room within it for deference to an agency’s
eccentric view of what a reasonable factfinder ought to de-
mand. We do not, moreover (we could not possibly), search
to find revisions of the agency’s rules—revisions of the requi-
site fact that the adjudication is supposed to determine—
hidden in the agency’s factual findings. In the regime envi-
sioned by Justice Breyer—a regime in which inadequate
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factual findings become simply a revision of the standard
that the Board’s (adjudicatorily adopted) rules set forth,
thereby converting those findings into rule interpretations
to which judges must defer—the “substantial evidence” fac-
tual review provision of the Administrative Procedure Act
becomes a nullity.

The Board can, of course, forthrightly and explicitly adopt
counterfactual evidentiary presumptions (which are in effect
substantive rules of law) as a way of furthering particular
legal or policy goals—for example, the Board’s irrebuttable
presumption of majority support for the union during the
year following certification, see, e. g., Station KKHI, 284
N. L. R. B. 1339, 1340 (1987), enf ’d, 891 F. 2d 230 (CA9 1989).
The Board might also be justified in forthrightly and explic-
itly adopting a rule of evidence that categorically excludes
certain testimony on policy grounds, without reference to its
inherent probative value. (Such clearly announced rules of
law or of evidentiary exclusion would of course be subject to
judicial review for their reasonableness and their compatibil-
ity with the Act.) That is not the sort of Board action at
issue here, however, but rather the Board’s allegedly system-
atic undervaluation of certain evidence, or allegedly system-
atic exaggeration of what the evidence must prove. See,
e. g., Westbrook Bowl, 293 N. L. R. B. 1000, 1001, n. 11 (1989)
(“The Board has stated that ‘testimony concerning conversa-
tions directly with the employees involved . . . is much more
reliable than testimony concerning merely a few employees
ostensibly conveying the sentiments of their fellows’ ”), quot-
ing Sofco, Inc., 268 N. L. R. B. 159, 160, n. 10 (1983). When
the Board purports to be engaged in simple factfinding,
unconstrained by substantive presumptions or evidentiary
rules of exclusion, it is not free to prescribe what inferences
from the evidence it will accept and reject, but must draw
all those inferences that the evidence fairly demands. “Sub-
stantial evidence” review exists precisely to ensure that
the Board achieves minimal compliance with this obliga-
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tion, which is the foundation of all honest and legitimate
adjudication.

For the foregoing reasons, we need not determine whether
the Board has consistently rejected or discounted probative
evidence so as to cause “good-faith reasonable doubt” or
“preponderance of the evidence” to mean something more
than what the terms connote. The line of precedents relied
on by the ALJ and the Court of Appeals could not render
irrelevant to the Board’s decision, and hence to our review,
any evidence that tends to establish the existence of a good-
faith reasonable doubt. It was therefore error, for example,
for the ALJ to discount Ron Mohr’s opinion about lack of
union support because of “the Board’s historical treatment
of unverified assertions by an employee about another em-
ployee’s sentiments.” 316 N. L. R. B., at 1208. And it was
error for the Court of Appeals to rely upon the fact that
“[t]he Board has consistently questioned the reliability of re-
ports by one employee of the antipathy of other employees
toward their union.” 83 F. 3d, at 1488, citing Westbrook
Bowl, supra, at 1001, n. 11; Sofco, Inc., supra, at 160, n. 10.
Assuming that those assessments of the Board’s prior behav-
ior are true, they nonetheless provide no justification for the
Board’s factual inferences here. Of course, the Board is
entitled to be skeptical about the employer’s claimed reliance
on secondhand reports when the reporter has little basis for
knowledge, or has some incentive to mislead. But that is a
matter of logic and sound inference from all the circum-
stances, not an arbitrary rule of disregard to be extracted
from prior Board decisions.

The same is true of the Board precedents holding that “an
employee’s statements of dissatisfaction with the quality of
union representation may not be treated as opposition to
union representation,” and that “an employer may not rely
on an employee’s anti-union sentiments, expressed during a
job interview in which the employer has indicated that there
will be no union.” 83 F. 3d, at 1488, citing Destileria Ser-
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ralles, Inc., 289 N. L. R. B. 51 (1988), enf ’d, 882 F. 2d 19 (CA1
1989), and Middleboro Fire Apparatus, Inc., 234 N. L. R. B.
888, 894, enf ’d, 590 F. 2d 4 (CA1 1978). It is of course true
that such statements are not clear evidence of an employee’s
opinion about the union—and if the Board’s substantive
standard required clear proof of employee disaffection, it
might be proper to ignore such statements altogether. But
that is not the standard, and, depending on the circum-
stances, the statements can unquestionably be probative to
some degree of the employer’s good-faith reasonable doubt.

* * *

We conclude that the Board’s “reasonable doubt” test for
employer polls is facially rational and consistent with the
Act. But the Board’s factual finding that Allentown Mack
Sales lacked such a doubt is not supported by substantial
evidence on the record as a whole. The judgment of the
Court of Appeals for the District of Columbia Circuit is
therefore reversed, and the case is remanded with instruc-
tions to deny enforcement.

It is so ordered.

Chief Justice Rehnquist, with whom Justice O’Con-
nor, Justice Kennedy, and Justice Thomas join, concur-
ring in part and dissenting in part.

I concur in the judgment of the Court and in Parts I, III,
and IV. However, I disagree that the National Labor Rela-
tions Board’s standard is rational and consistent with the
National Labor Relations Act, and I therefore dissent as to
Part II.

The Board’s standard for employer polls requires a show-
ing of reasonable doubt, based on sufficient objective consid-
erations, that the union continues to enjoy majority support.
Texas Petrochemicals Corp., 296 N. L. R. B. 1057, 1061
(1989), enf ’d as modified, 923 F. 2d 398 (CA5 1991); Auciello
Iron Works, Inc. v. NLRB, 517 U. S. 781, 786–787 (1996);
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NLRB v. Curtin Matheson Scientific, Inc., 494 U. S. 775,
778 (1990). While simply stated, what this rule means in
practice is harder to pin down. As suggested by the Court’s
opinion, ante, at 371–373, despite its billing as a “good-faith
reasonable doubt” standard, this test appears to be quite rig-
orous. The Board so concedes: “It is true that the Board’s
‘reasonable doubt’ standard is sufficiently rigorous and fact-
specific that employers often cannot be certain in advance
whether their evidentiary basis either for taking a poll or for
withdrawing recognition will ultimately be deemed to have
met that standard.” Brief for Respondent 38.

The Board’s standard is sufficiently stringent so as to ex-
clude most circumstantial evidence (and quite a bit of direct
evidence) from consideration and therefore to preclude poll-
ing except in extremely limited circumstances—ironically,
those in which a poll has almost no practical value. It re-
quires as a prerequisite to questioning a union’s majority
support that the employer have information that it is forbid-
den to obtain by the most effective method. See Curtin
Matheson, supra, at 797 (Rehnquist, C. J., concurring) (“I
have considerable doubt whether the Board may insist that
good-faith doubt be determined only on the basis of senti-
ments of individual employees, and at the same time bar the
employer from using what might be the only effective means
of determining those sentiments”); 494 U. S., at 799, and n. 3
(Blackmun, J., dissenting). The Board’s argument that polls
are still valuable in ensuring that the union lacks majority
support in fact, effectively concedes that polls will have only
extremely limited scope. The Board’s standard also leaves
little practical value for employers in polling, since a losing
union can ex post challenge a poll on the same grounds as a
withdrawal of recognition, as happened here.

The Board argues first that its employer polling standard
is authorized by, and consistent with, the Act because it
promotes the overriding goal of industrial peace. Polling
purportedly threatens industrial peace because it “raises si-
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multaneously a challenge to the union in its role as repre-
sentative and a doubt in the mind of an employee as to the
union’s status as his bargaining representative.” Texas
Petrochemicals, supra, at 1061–1062; Brief for Respondent
27. This threatened disruption to the stability of the bar-
gaining relationship and the unsettling effect on employees,
it is argued, impair employee rights to bargain collectively.
The Board also asserts that its employer polling standard
may be the same as the standard for unilateral withdrawals
of recognition, and yet be rational, because it still allows the
employer to use polls to confirm a loss of majority support
for the union before withdrawal of recognition. And the
same standard for Representative Management (RM) elec-
tions is valid, the Board claims, because RM elections and
polling have common practical and legal consequences. See
Texas Petrochemicals, supra, at 1060; Brief for Respondent
36–37, n. 12.

I think the Board’s reasoning comes up short on two
counts. First, there is no support in the language of the Act
for its treatment of polling, and second, its treatment of poll-
ing even apart from the statute is irrational.

The Act does not address employer polling. The Board’s
authority to regulate employer polling at all must therefore
rest on its power to prohibit any practices that “interfere
with, restrain, or coerce employees in the exercise” of
their right to bargain collectively under § 8(a)(1), 29 U. S. C.
§ 158(a)(1).1 The Board fails to demonstrate how employer
polling, conducted in accord with procedural safeguards
and with no overt coercion or threats of reprisal, violates

1 The Board argues in the alternative that its standard is authorized by
§ 8(a)(5), even though a violation of that section was not alleged in this
case. But the Board provides no explanation as to how the authority it
is granted or the protection extended employees under § 8(a)(5) differs
from that of § 8(a)(1). Section 8(a)(5) states: “It shall be an unfair labor
practice for an employer—(5) to refuse to bargain collectively with the
representatives of his employees . . . .” 29 U. S. C. § 158(a)(5).



522US2 Unit: $U21 [01-28-00 18:14:03] PAGES PGT: OPIN

383Cite as: 522 U. S. 359 (1998)

Opinion of Rehnquist, C. J.

the terms of the Act. Such polling does not directly re-
strain employees’ rights to bargain collectively or affect the
collective-bargaining relationship. If the union loses the
poll, its status as collective-bargaining representative would
certainly be affected, but that outcome is not necessarily one
the Act prevents. That a poll may raise “doubts” in the
minds of employees as to the union’s support would not ap-
pear to interfere with employees’ rights, particularly since a
poll is permissible only once the presumption of majority
support becomes rebuttable. See Fall River Dyeing &
Finishing Corp. v. NLRB, 482 U. S. 27, 37–38 (1987) (recog-
nizing the nonrebuttable presumption of majority support
for one year after certification). And such “doubts” hardly
appear so unsettling for employees or so disruptive of the
bargaining relationship as to warrant severe restrictions on
polling.

A poll conducted in accord with the Board’s substantial
procedural safeguards would not coerce employees in the
exercise of their rights. In Struksnes Constr. Co., 165
N. L. R. B. 1062, 1063 (1967), the Board, in addressing the
validity of an employer poll during a union’s organizing
drive, held that polling does not violate the Act if “(1) the
purpose of the poll is to determine the truth of the union’s
claim to majority, (2) this purpose is communicated to em-
ployees, (3) assurances against reprisal are given, (4) the
employees are polled by secret ballot, and (5) the employer
has not engaged in unfair labor practices or otherwise cre-
ated a coercive atmosphere.” In Texas Petrochemicals, 296
N. L. R. B., at 1063–1064, the Board imposed an additional
requirement of advance notice of the time and place of the
poll. These substantial safeguards make coercion or re-
straint of employees highly unlikely.2

2 The Board contends the Struksnes standard is not appropriate where
the union is already established and enjoys a presumption of majority
support, as opposed to the organizing phase where the union must estab-
lish its majority support. Brief for Respondent 28. But the safeguards
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Additionally, the Board’s rationale gives short shrift to the
Act’s goal of protecting employee choice. Auciello Iron
Works, 517 U. S., at 790–791. By ascertaining employee
support for the union, a poll indirectly promotes this goal.
Employees are not properly represented by a union lacking
majority support. Employers also have a legitimate, recog-
nized interest in not bargaining with a union lacking major-
ity support. Texas Petrochemicals, supra, at 1062. The
ability to poll employees thus provides the employer (and the
employees) with a neutral and effective manner of obtaining
information relevant to determining the employees’ proper
representative and the employer’s bargaining obligations.
See Curtin Matheson, 494 U. S., at 797 (Rehnquist, C. J.,
concurring); see also id., at 799 (Blackmun, J., concurring).
Stability, while an important goal of the Act, see Fall River,
supra, at 37, is not its be-all and end-all. That goal would
not justify, for example, allowing a nonmajority union to re-
main in place (after a certification or contract bar has ex-
pired) simply by denying employers any effective means of
ascertaining employee views. I conclude that the Board’s
standard restricts polling in the absence of coercion or re-
straint of employee rights and therefore is contrary to the
Act.

Quite apart from the lack of statutory authority for the
Board’s treatment of polling, I think this treatment irratio-
nally equates employer polls, RM elections, and unilateral
withdrawals of recognition. The Board argues that having

protect against the potentially disruptive or coercive effects of polls
equally in both situations. If anything, polling would seem more unset-
tling before the union is established. And in both situations, a poll serves
the purpose of providing a neutral determination of the employees’ sup-
port for the union, where such information is clearly relevant to employers
in making legitimate decisions regarding their bargaining obligations
under the Act. Moreover, to raise the bar to polling on the basis of the
presumption of majority support would in effect make that presumption
unassailable by denying employers the most effective, and least coercive,
way to obtain information on the actual level of union support.
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the same standard for polls and unilateral withdrawals is
reasonable because the employer can still use polls to confirm
a loss of majority support. As a practical matter, this leaves
little room for polling, supra, at 381. But even conceding
some remaining value to polling, the Board’s rationale fails
to address the basic inconsistency of imposing the same
standard on two actions having dramatically different ef-
fects. Surely a unilateral withdrawal of recognition creates
a greater disruption of the bargaining relationship and
greater “doubts” in the minds of employees than does a poll.
Consistent with the Board’s reliance on such disruption to
justify its polling standard, the standard for unilateral with-
drawals should surely be higher.

The Board also asserts that having the same standard for
RM elections and employer polls is justified by common prac-
tical and legal consequences, i. e., the risk of the union’s loss
of its position as bargaining representative. But this argu-
ment fails as a factual matter. As the Board admits, an RM
election is binding on a losing union for one year, 29 U. S. C.
§ 159(c)(3), while a union losing a poll may petition for a
Board election at any time.3 Brief for Respondent 40, n. 12.
These differing consequences suggest the standard for poll-
ing should be lower. The Board’s “avowed preference for
RM elections,” without some further legal or factual grounds
for support, would not appear to justify a higher standard
for polling. See ante, at 365. But in any event, that the
Board could perhaps justify a higher standard for polling
does not mean that it is rational to have the two standards
equal, especially since doing so results in RM elections and

3 On the other hand, if the union wins an employer poll, the employer
apparently must recognize the union, Nation-Wide Plastics, Inc., 197
N. L. R. B. 996 (1972), which is then entitled to a conclusive presumption
of majority support for a reasonable time to permit bargaining. If an
agreement is reached, a contract bar will apply. Auciello Iron Works,
Inc. v. NLRB, 517 U. S. 781, 791 (1996). A losing employer thus would be
barred for some time from conducting another poll.
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unilateral withdrawals of recognition having the same stand-
ard as well. The Board thus irrationally equates the stand-
ard for polling with the standards for both unilateral with-
drawals of recognition and RM elections.

The conclusion that the Board’s standard is both irrational
and without support in the Act is reinforced by longstanding
decisions from this Court. In NLRB v. Gissel Packing Co.,
395 U. S. 575, 616–617 (1969), an employer challenged the
Board’s determination that the employer’s communications
to its employees attempting to dissuade them from support-
ing the union violated § 8(a)(5). While upholding the finding
of a violation on the facts presented, the Court noted that an
employer’s free speech right to communicate his views to his
employees is firmly established and cannot be infringed by a
union or the Board. Thus, § 8(c), 29 U. S. C. § 158(c), merely
implements the First Amendment by requiring that the ex-
pression of “any views, argument, or opinion” shall not be
“evidence of an unfair labor practice,” so long as such expres-
sion contains “no threat of reprisal or force or promise of
benefit” in violation of § 8(a)(1). 395 U. S., at 617. See also
Thomas v. Collins, 323 U. S. 516, 537 (1945) (union solicita-
tion of employees is protected by First Amendment); NLRB
v. Virginia Elec. & Power Co., 314 U. S. 469, 477–478 (1941)
(employer’s attempts to persuade employees with respect to
joining or not joining union are protected by First Amend-
ment). The Court thus concluded that First Amendment
rights, codified in § 8(c), limited the Board’s regulatory au-
thority to cases where the employer’s speech contained a
threat of reprisal or coercion.

Under Gissel’s reasoning, employer solicitation of em-
ployee views is protected speech, although such solicitation
can constitutionally be prohibited where it amounts to coer-
cion or threats of reprisal. There is no logical basis for a
distinction between soliciting views, as in the instant case,
and communicating views. Our decisions have concluded
that First Amendment protection extends equally to the
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right to receive information, Kleindienst v. Mandel, 408
U. S. 753, 762–763 (1972), and to the right to solicit informa-
tion or responses, Edenfield v. Fane, 507 U. S. 761, 765–766
(1993); Virginia Bd. of Pharmacy v. Virginia Citizens Con-
sumer Council, Inc., 425 U. S. 748, 761 (1976). More spe-
cifically, we concluded in Thomas, supra, at 534, that union
solicitation of employee views and support is protected First
Amendment activity. In finding union solicitation pro-
tected, Thomas relied on Virginia Elec. & Power Co., supra,
as establishing that employer’s attempts to persuade em-
ployees were protected First Amendment activity. 323
U. S., at 536–537.

It is not, however, necessary to resolve whether the
Board’s standard violates the First Amendment in this case.
It is sufficient that the Board’s interpretation of § 8(a)(1) to
limit sharply employer polling raises difficult constitutional
issues about employers’ First Amendment rights. We have
held that when an interpretation raises such constitutional
concerns, the Board’s interpretation of the Act is not entitled
to deference. Edward J. DeBartolo Corp. v. Florida Gulf
Coast Building & Constr. Trades Council, 485 U. S. 568,
574–577 (1988); NLRB v. Catholic Bishop of Chicago, 440
U. S. 490, 506–507 (1979); see also Rust v. Sullivan, 500 U. S.
173, 190–191 (1991).

In DeBartolo, we held that the Board’s interpretation of
the Act to proscribe peaceful handbilling by a union was not
permissible. The Court acknowledged the Board’s special
authority to construe the Act and the normal deference it is
therefore accorded. The Court nevertheless concluded that
the Board’s interpretation was not entitled to deference be-
cause, “where an otherwise acceptable construction of a stat-
ute would raise serious constitutional problems, the Court
will construe the statute to avoid such problems.” 485 U. S.,
at 575. See also Bill Johnson’s Restaurants, Inc. v. NLRB,
461 U. S. 731, 742–743 (1983) (the Board’s interpretation of
the Act is untenable in light of First Amendment concerns
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and state interests, even though its interpretation is a ra-
tional construction of the Act). As in DeBartolo, I conclude
that § 8(a)(1) “is open to a construction that obviates deciding
whether a congressional prohibition of [employer polling] on
the facts of this case would violate the First Amendment.”
485 U. S., at 578.

In my view, cases such as Gissel, supra, Thomas, supra,
and Virginia Elec. & Power Co., supra, mean that the Board
must allow polling where it does not tend to coerce or re-
strain employees. The Board must decide how and when in
the first instance, but its decision must be rational, it must
have a basis in the Act, and, of course, it may not violate the
First Amendment.

The Court, however, concludes that the Board’s standard
is lawful. Accepting that conclusion, arguendo, I agree that
the Board’s findings are not supported by substantial evi-
dence. I therefore join Parts I, III, and IV of the Court’s
opinion.

Justice Breyer, with whom Justice Stevens, Justice
Souter, and Justice Ginsburg join, concurring in part and
dissenting in part.

I concur in Parts I and II and dissent from Parts III and
IV of the Court’s opinion. In Parts III and IV, the Court
holds unlawful an agency conclusion on the ground that it is
“not supported by substantial evidence.” Ante, at 380; see
29 U. S. C. § 160(e); 5 U. S. C. § 706(2)(E). That question was
not presented to us in the petition for certiorari. In decid-
ing it, the Court has departed from the half-century old legal
standard governing this type of review. See Universal
Camera Corp. v. NLRB, 340 U. S. 474, 490–491 (1951). It
has rewritten a National Labor Relations Board (Board) rule
without adequate justification. It has ignored certain evi-
dentiary presumptions developed by the Board to provide
guidance in the application of this rule. And it has failed to
give the kind of leeway to the Board’s factfinding authority
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that the Court’s precedents mandate. See, e. g., Beth Israel
Hospital v. NLRB, 437 U. S. 483, 504 (1978).

To decide whether an agency’s conclusion is supported by
substantial evidence, a reviewing court must identify the
conclusion and then examine and weigh the evidence. As
this Court said in 1951, “[w]hether on the record as a whole
there is substantial evidence to support agency findings is a
question which Congress has placed in the keeping of the
Courts of Appeals.” Universal Camera, 340 U. S., at 491.
The Court held that it would “intervene only in what ought
to be the rare instance when the standard appears to have
been misapprehended or grossly misapplied.” Ibid. (em-
phasis added); see Beth Israel Hospital, supra, at 507
(“ ‘misapprehended or grossly misapplied’ ”); Golden State
Bottling Co. v. NLRB, 414 U. S. 168, 173 (1973) (“ ‘misappre-
hended or grossly misapplied’ ”). Consequently, if the ma-
jority is to overturn a court of appeals’ “substantial evi-
dence” decision, it must identify the agency’s conclusion,
examine the evidence, and then determine whether the evi-
dence is so obviously inadequate to support the conclusion
that the reviewing court must have seriously misunderstood
the nature of its legal duty.

The majority opinion begins by properly stating the
Board’s conclusion, namely, that the employer, Allentown
Mack Sales & Service, Inc., did not demonstrate that it

“held a reasonable doubt, based on objective considera-
tions, that the Union continued to enjoy the support of
a majority of the bargaining unit employees.” Ante, at
366 (emphasis added; internal quotation marks omitted).

The opinion, however, then omits the words I have italicized
and transforms this conclusion, rephrasing it as:

“Allentown lacked a genuine, reasonable uncertainty
about whether Local 724 enjoyed the continuing support
of a majority of unit employees.” Ante, at 367.
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Key words of a technical sort that the Board has used in
hundreds of opinions written over several decades to express
what the Administrative Law Judge (ALJ) here called “ob-
jective reasonable doubt” have suddenly disappeared, leaving
in their place what looks like an ordinary jury standard that
might reflect not an agency’s specialized knowledge of the
workplace, but a court’s common understanding of human
psychology. The only authority cited for the transforma-
tion, the dictionary, in fact offers no support, for the majority
has looked up the wrong word, namely, “doubt,” instead of
the right word, “objective.” In any event, the majority’s
interpretation departs from settled principles permitting
agencies broad leeway to interpret their own rules, see, e. g.,
Thomas Jefferson Univ. v. Shalala, 512 U. S. 504, 512 (1994)
(courts “must give substantial deference to an agency’s in-
terpretation of its own regulations”); Bowles v. Seminole
Rock & Sand Co., 325 U. S. 410, 413–414 (1945) (same), which
may be established through rulemaking or adjudication, see
NLRB v. Bell Aerospace Co., 416 U. S. 267, 294 (1974); SEC
v. Chenery Corp., 332 U. S. 194, 202 (1947).

To illustrate the problem with the majority’s analysis, I
must describe the factual background, the evidence, and the
ALJ’s findings in some detail. In December 1990, three
managers at Mack Trucks (and several other investors)
bought Mack. All of the 45 employees in the union’s bar-
gaining unit were dismissed. The new owners changed the
company’s name to Allentown and then interviewed and re-
hired 32 of the 45 recently dismissed workers, putting them
back to work at jobs similar to those they previously held.
The union, which had represented those employees for 17
years, sought continued recognition; Allentown refused it;
the Board’s general counsel brought unfair labor practice
charges; and the ALJ found that Allentown was a “succes-
sor” corporation to Mack, 316 N. L. R. B. 1199, 1204 (1995),
a finding that was affirmed by the Board, id., at 1199, and
was not challenged in the Court of Appeals. Because Allen-



522US2 Unit: $U21 [01-28-00 18:14:03] PAGES PGT: OPIN

391Cite as: 522 U. S. 359 (1998)

Opinion of Breyer, J.

town was found to be a “successor” employer, the union was
entitled to a rebuttable presumption of majority status. See
Fall River Dyeing & Finishing Corp. v. NLRB, 482 U. S. 27,
41 (1987). Absent some extraordinary circumstance, when
a union enjoys a rebuttable presumption of majority status,
the employer is obligated to recognize the union unless 30%
of the union’s employees petition the Board for a decertifi-
cation election (and the union loses), Texas Petrochemicals
Corp., 296 N. L. R. B. 1057, 1062 (1989), enf ’d as modified,
923 F. 2d 398 (CA5 1991); see 29 U. S. C. § 159(c)(1)(A)(ii); 29
CFR § 101.18(a) (1997), or the employer shows that “either
(1) the union did not in fact enjoy majority support, or (2)
the employer had a good-faith doubt, founded on a sufficient
objective basis, of the union’s majority support,” see NLRB
v. Curtin Matheson Scientific, Inc., 494 U. S. 775, 778 (1990)
(emphasis deleted; internal quotation marks and citations
omitted).

Allentown took the last mentioned of these options. Ac-
cording to the ALJ, it sought to show that it had an “objec-
tive” good-faith doubt primarily by presenting the testimony
of Allentown managers, who, in turn, reported statements
made to them by 14 employees. The ALJ set aside the
statements of 5 of those employees as insignificant for vari-
ous reasons—for example because the employees were not
among the rehired 32, because their statements were equivo-
cal, or because they made the statements at a time too long
before the transition. 316 N. L. R. B., at 1206–1207. The
majority does not take issue with the ALJ’s reasoning with
respect to these employees. The ALJ then found that state-
ments made by six, and possibly seven, employees (22% of
the 32) helped Allentown show an “objective” reasonable
doubt. Id., at 1207. The majority does not quarrel with
this conclusion. The majority does, however, take issue
with the ALJ’s decision not to count in Allentown’s favor
three further statements, made by employees Marsh, Bloch,
and Mohr. Id., at 1206–1207. The majority says that these



522US2 Unit: $U21 [01-28-00 18:14:03] PAGES PGT: OPIN

392 ALLENTOWN MACK SALES & SERVICE, INC. v. NLRB

Opinion of Breyer, J.

statements required the ALJ and the Board to find for Allen-
town. I cannot agree.

Consider Marsh’s statement. Marsh said, as the majority
opinion notes, that “ ‘he was not being represented for the
$35 he was paying.’ ” Ante, at 369; 316 N. L. R. B., at 1207.
The majority says that the ALJ was wrong not to count this
statement in the employer’s favor. Ante, at 369. But the
majority fails to mention that Marsh made this statement to
an Allentown manager while the manager was interviewing
Marsh to determine whether he would, or would not, be one
of the 32 employees whom Allentown would reemploy. The
ALJ, when evaluating all the employee statements, wrote
that statements made to the Allentown managers during the
job interviews were “somewhat tainted as it is likely that a
job applicant will say whatever he believes the prospective
employer wants to hear.” 316 N. L. R. B., at 1206. In so
stating, the ALJ was reiterating the Board’s own normative
general finding that employers should not “rely in asserting
a good-faith doubt” upon “[s]tatements made by employees
during the course of an interview with a prospective em-
ployer.” Middleboro Fire Apparatus, Inc., 234 N. L. R. B.
888, 894, enf ’d, 590 F. 2d 4 (CA5 1978). The Board also has
found that “ ‘[e]mployee statements of dissatisfaction with a
union are not deemed the equivalent of withdrawal of sup-
port for the union.’ ” Torch Operating Co., 322 N. L. R. B.
939, 943 (1997) (quoting Briggs Plumbingware, Inc. v.
NLRB, 877 F. 2d 1282, 1288 (CA6 1989)); see also Destileria
Serralles, Inc., 289 N. L. R. B. 51 (1988), 882 F. 2d 19 (CA1
1989). Either of these general Board findings (presumably
known to employers advised by the labor bar), applied by
the ALJ in this particular case, provides more than adequate
support for the ALJ’s conclusion that the employer could not
properly rely upon Marsh’s statement as help in creating an
“objective” employer doubt.

I do not see how, on the record before us, one could plausi-
bly argue that these relevant general findings of the Board
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fall outside the Board’s lawfully delegated authority. The
Board in effect has said that an employee statement made
during a job interview with an employer who has expressed
an interest in a nonunionized work force will often tell us
precisely nothing about that employee’s true feelings. That
Board conclusion represents an exercise of the kind of discre-
tionary authority that Congress placed squarely within the
Board’s administrative and factfinding powers and responsi-
bilities. See Radio Officers v. NLRB, 347 U. S. 17, 49–50
(1954). Nor is it procedurally improper for an agency,
rather like a common-law court, (and drawing upon its accu-
mulated expertise and exercising its administrative responsi-
bilities) to use adjudicatory proceedings to develop rules of
thumb about the likely weight assigned to different kinds of
evidence. Cf. Bell Aerospace, 416 U. S., at 294; Chenery, 332
U. S., at 202.

Consider next Bloch’s statement, made during his job in-
terview with Worth, that those on the night shift (five or six
employees) “did not want the Union.” 316 N. L. R. B., at
1207. The ALJ thought this statement failed to provide
support, both for reasons that the majority mentions
(“ ‘Bloch did not testify and thus could not explain how he
formed his opinion about the views of his fellow employ-
ees’ ”), ante, at 369; 316 N. L. R. B., at 1207, and for reasons
that the majority does not mention (“no showing that [the
other employees] made independent representations about
their union sympathies to [Allentown] and they did not tes-
tify in this proceeding”), ibid.

The majority says that “reason demands” that Bloch’s
statement “be given considerable weight.” Ante, at 370.
But why? The Board, drawing upon both reason and expe-
rience, has said it will “view with suspicion and caution” one
employee’s statements “purporting to represent the views of
other employees.” Wallkill Valley General Hospital, 288
N. L. R. B. 103, 109 (1988), enf ’d as modified, 866 F. 2d 632
(CA3 1989); see also Louisiana-Pacific Corp., 283 N. L. R. B.
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1079, 1080, n. 6 (1987); Bryan Memorial Hospital, 279
N. L. R. B. 222, 225 (1986), enf ’d 814 F. 2d 1259 (CA8 1987).
Indeed, the Board specifically has stated that this type of
evidence does not qualify as “objective” within the meaning
of the “objective reasonable doubt” standard. Wallkill Val-
ley General Hospital, supra, at 109–110 (finding that state-
ment by one employee that other employees opposed the
union “cannot be found to provide objective considerations”
because statement was a “bare assertion,” was “subjective,”
and “lacking in demonstrable foundation”; statement by an-
other employee about the views of others was similarly “in-
sufficiently reliable and definite to contribute to a finding of
objective considerations” (emphases added)).

How is it unreasonable for the Board to provide this kind
of guidance, about what kinds of evidence are more likely,
and what kinds are less likely, to support an “objective rea-
sonable doubt” (thereby helping an employer understand just
when he may refuse to bargain with an established employee
representative, in the absence of an employee-generated
union decertification petition)? Why is it unreasonable for
an ALJ to disregard a highly general conclusory statement
such as Bloch’s, a statement that names no names, is unsup-
ported by any other concrete testimony, and was made dur-
ing a job interview by an interviewer who foresees a non-
unionized workforce? To put the matter more directly, how
can the majority substitute its own judgment for that of the
Board and the ALJ in respect to such detailed workplace-
related matters, particularly on the basis of this record,
where the question whether we should set aside this kind of
Board rule has not even been argued?

Finally, consider the Allentown manager’s statement that
Mohr told him that “if a vote was taken, the Union would
lose.” 316 N. L. R. B., at 1207. Since, at least from the
perspective of the ALJ and the Board, the treatment of this
statement presented a closer question, I shall set forth the
ALJ’s discussion of the matter in full.
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The ALJ wrote:

“Should Respondent be allowed to rely on Mohr’s
opinion? As opposed to Bloch who offered the opinion
that the night shift employees did not support the
Union, Mohr, as union steward, was arguably in a posi-
tion to know the sentiments of the service employees in
the bargaining unit in this regard. However, there is
no evidence with respect to how he gained this knowl-
edge, or whether he was speaking about a large major-
ity of the service employees being dissatisfied with the
Union or a small majority. Moreover, he was referring
to the existing service employee members of the Mack
bargaining unit composed of 32 employees, whereas the
Respondent hired only 23 of these men. Certainly the
composition of the complement of employees hired
would bear on whether this group did or did not support
the Union. He also was not in a position to speak for
the 11 parts employees of Mack or the 7 parts employees
hired by Respondent. Mohr himself did not indicate
personal dissatisfaction with the Union.” Id., at 1208.

The ALJ concluded:

“Given the almost off-the-cuff nature of [Mohr’s] state-
ment and the Board’s historical treatment of unverified
assertions by an employee about other employees’ senti-
ments, I do not find that Mohr’s statements provides
[sic] sufficient basis, even when considered with the
other employee statements relied upon, to meet the
Board’s objective reasonable doubt standard for with-
drawal of recognition or for polling employees.” Ibid.

One can find reflected in the majority opinion some of the
reasons the ALJ gave for discounting the significance of
Mohr’s statement. The majority says of the ALJ’s first rea-
son (namely, that “ ‘there is no evidence with respect to
how’ ” Mohr “ ‘gained this knowledge’ ”) that this reason is
“irrelevan[t].” Ante, at 370. But why so? The lack of any
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specifics provides some support for the possibility that Mohr
was overstating a conclusion, say, in a job-preserving effort
to curry favor with Mack’s new managers. More impor-
tantly, since the absence of detail or support brings Mohr’s
statement well within the Board’s pre-existing cautionary
evidentiary principle (about employee statements regarding
the views of other employees), it diminishes the reasonable-
ness of any employer reliance.

The majority discusses a further reason, namely, that
Mohr was referring to a group of 32 employees of whom Al-
lentown hired only 23, and “the composition of the comple-
ment of employees hired would bear on whether this group
did or did not support the Union.” 316 N. L. R. B., at 1208.
The majority considers this reason “wholly irrational,” be-
cause, in its view, the Board cannot “rationally” assume that

“the work force of a successor company has the same
disposition regarding the union as did the work force of
the predecessor company, if the majority of the new
work force came from the old one,” ante, at 370,

while adopting an opposite assumption

“for purposes of determining what evidence tends to es-
tablish a reasonable doubt regarding union support,”
ibid.

The irrationality of these assumptions, however, is not obvi-
ous. The primary objective of the National Labor Relations
Act is to secure labor peace. Fall River Dyeing & Finish-
ing Corp. v. NLRB, 482 U. S., at 38. To preserve the status
quo ante may help to preserve labor peace; the first presump-
tion may help to do so by assuming (in the absence of con-
trary evidence) that workers wish to preserve that status
quo, see id., at 38–40; the second, by requiring detailed evi-
dence before dislodging the status quo, may help to do the
same. Regardless, no one has argued that these presump-
tions are contradictory or illogical.
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The majority fails to mention the ALJ’s third reason for
discounting Mohr’s statement, namely, that Mohr did not in-
dicate “whether he was speaking about a large majority of
the service employees being dissatisfied with the Union or a
small majority.” 316 N. L. R. B., at 1208. It fails to men-
tion the ALJ’s belief that the statement was “almost off-the-
cuff.” Ibid. It fails to mention the ALJ’s reference to the
“Board’s historical treatment of unverified assertions by an
employee about other employees’ sentiments” (which, by
itself, would justify a considerable discount). Ibid. And,
most importantly, it leaves out the ALJ’s conclusion. The
ALJ did not conclude that Mohr’s statement lacked eviden-
tiary significance. Rather, the ALJ concluded that the
statement did not provide “sufficient basis, even when con-
sidered with other employee statements relied upon, to meet
the Board’s objective reasonable doubt standard.” Ibid.
(emphasis added).

Given this evidence, and the ALJ’s reasoning, the Court of
Appeals found the Board’s conclusion adequately supported.
That conclusion is well within the Board’s authority to make
findings and to reach conclusions on the basis of record evi-
dence, which authority Congress has granted, and this
Court’s many precedents have confirmed. See, e. g., Beth
Israel Hospital v. NLRB, 437 U. S., at 504.

In sum, the majority has failed to focus upon the ALJ’s
actual conclusions, it has failed to consider all the evidence
before the ALJ, it has transformed the actual legal standard
that the Board has long administered without regard to the
Board’s own interpretive precedents, and it has ignored the
guidance that the Board’s own administrative interpreta-
tions have sought to provide to the bar, to employers, to
unions, and to its own administrative staff. The majority’s
opinion will, I fear, weaken the system for judicial review
of administrative action that this Court’s precedents have
carefully constructed over several decades.

For these reasons, I dissent.
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BROGAN v. UNITED STATES

certiorari to the united states court of appeals for
the second circuit

No. 96–1579. Argued December 2, 1997—Decided January 26, 1998

Petitioner falsely answered “no” when federal agents asked him whether
he had received any cash or gifts from a company whose employees
were represented by the union in which he was an officer. He was
indicted on federal bribery charges and for making a false statement
within the jurisdiction of a federal agency in violation of 18 U. S. C.
§ 1001. A jury in the District Court found him guilty. The Second
Circuit affirmed, categorically rejecting his request to adopt the so-
called “exculpatory no” doctrine, which excludes from § 1001’s scope
false statements that consist of the mere denial of wrongdoing.

Held: There is no exception to § 1001 criminal liability for a false state-
ment consisting merely of an “exculpatory no.” Although many Court
of Appeals decisions have embraced the “exculpatory no” doctrine, it is
not supported by § 1001’s plain language. By its terms, § 1001 covers
“any” false statement—that is, a false statement “of whatever kind,”
United States v. Gonzales, 520 U. S. 1, 5—including the use of the word
“no” in response to a question. Petitioner’s argument that § 1001 does
not criminalize simple denials of guilt proceeds from two mistaken
premises: that the statute criminalizes only those statements that “per-
vert governmental functions,” and that simple denials of guilt do not
do so. United States v. Gilliland, 312 U. S. 86, 93, distinguished. His
argument that a literal reading of § 1001 violates the “spirit” of the Fifth
Amendment is rejected because the Fifth Amendment does not confer
a privilege to lie. E. g., United States v. Apfelbaum, 445 U. S. 115, 117.
His final argument that the “exculpatory no” doctrine is necessary to
eliminate the grave risk that § 1001 will be abused by overzealous prose-
cutors seeking to “pile on” offenses is not supported by the evidence
and should, in any event, be addressed to Congress. Pp. 400–406.

96 F. 3d 35, affirmed.

Scalia, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and O’Connor, Kennedy, and Thomas, JJ., joined, and in which
Souter, J., joined in part. Souter, J., filed a statement concurring in
part and concurring in the judgment, post, p. 408. Ginsburg, J., filed an
opinion concurring in the judgment, in which Souter, J., joined, post,
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p. 408. Stevens, J., filed a dissenting opinion, in which Breyer, J.,
joined, post, p. 418.

Stuart Holtzman argued the cause and filed briefs for
petitioner.

Solicitor General Waxman argued the cause for the
United States. With him on the brief were Acting Assist-
ant Attorney General Keeney, Deputy Solicitor General
Dreeben, Edward C. DuMont, and Nina Goodman.*

Justice Scalia delivered the opinion of the Court.

This case presents the question whether there is an excep-
tion to criminal liability under 18 U. S. C. § 1001 for a false
statement that consists of the mere denial of wrongdoing,
the so-called “exculpatory no.”

I

While acting as a union officer during 1987 and 1988, peti-
tioner James Brogan accepted cash payments from JRD
Management Corporation, a real estate company whose em-
ployees were represented by the union. On October 4, 1993,
federal agents from the Department of Labor and the Inter-
nal Revenue Service visited petitioner at his home. The
agents identified themselves and explained that they were
seeking petitioner’s cooperation in an investigation of JRD
and various individuals. They told petitioner that if he
wished to cooperate, he should have an attorney contact the
United States Attorney’s Office, and that if he could not af-
ford an attorney, one could be appointed for him.

The agents then asked petitioner if he would answer some
questions, and he agreed. One question was whether he had
received any cash or gifts from JRD when he was a union
officer. Petitioner’s response was “no.” At that point, the

*Scott L. Nelson and Lisa Kemler filed a brief for the National Associa-
tion of Criminal Defense Lawyers as amicus curiae urging reversal.
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agents disclosed that a search of JRD headquarters had
produced company records showing the contrary. They also
told petitioner that lying to federal agents in the course of
an investigation was a crime. Petitioner did not modify his
answers, and the interview ended shortly thereafter.

Petitioner was indicted for accepting unlawful cash
payments from an employer in violation of 29 U. S. C.
§§ 186(b)(1), (a)(2), and (d)(2), and making a false statement
within the jurisdiction of a federal agency in violation of
18 U. S. C. § 1001. He was tried, along with several co-
defendants, before a jury in the United States District Court
for the Southern District of New York, and was found guilty.
The United States Court of Appeals for the Second Circuit
affirmed the convictions, 96 F. 3d 35 (1996). We granted cer-
tiorari on the issue of the “exculpatory no.” 520 U. S. 1263
(1997).

II

At the time petitioner falsely replied “no” to the Govern-
ment investigators’ question, 18 U. S. C. § 1001 (1988 ed.)
provided:

“Whoever, in any matter within the jurisdiction of any
department or agency of the United States knowingly
and willfully falsifies, conceals or covers up by any trick,
scheme, or device a material fact, or makes any false,
fictitious or fraudulent statements or representations, or
makes or uses any false writing or document knowing
the same to contain any false, fictitious or fraudulent
statement or entry, shall be fined not more than $10,000
or imprisoned not more than five years, or both.”

By its terms, 18 U. S. C. § 1001 covers “any” false state-
ment—that is, a false statement “of whatever kind,” United
States v. Gonzales, 520 U. S. 1, 5 (1997) (internal quotation
marks and citation omitted). The word “no” in response to
a question assuredly makes a “statement,” see, e. g., Web-
ster’s New International Dictionary 2461 (2d ed. 1950) (def.



522US2 Unit: $U22 [01-28-00 18:17:50] PAGES PGT: OPIN

401Cite as: 522 U. S. 398 (1998)

Opinion of the Court

2: “That which is stated; an embodiment in words of facts or
opinions”), and petitioner does not contest that his utterance
was false or that it was made “knowingly and willfully.” In
fact, petitioner concedes that under a “literal reading” of the
statute he loses. Brief for Petitioner 5.

Petitioner asks us, however, to depart from the literal text
that Congress has enacted, and to approve the doctrine
adopted by many Circuits which excludes from the scope of
§ 1001 the “exculpatory no.” The central feature of this doc-
trine is that a simple denial of guilt does not come within
the statute. See, e. g., Moser v. United States, 18 F. 3d 469,
473–474 (CA7 1994); United States v. Taylor, 907 F. 2d 801,
805 (CA8 1990); United States v. Equihua-Juarez, 851 F. 2d
1222, 1224 (CA9 1988); United States v. Cogdell, 844 F. 2d
179, 183 (CA4 1988); United States v. Tabor, 788 F. 2d 714,
717–719 (CA11 1986); United States v. Fitzgibbon, 619 F. 2d
874, 880–881 (CA10 1980); United States v. Chevoor, 526 F. 2d
178, 183–184 (CA1 1975), cert. denied, 425 U. S. 935 (1976).
There is considerable variation among the Circuits concern-
ing, among other things, what degree of elaborated tale-
telling carries a statement beyond simple denial. See gen-
erally Annot., 102 A. L. R. Fed. 742 (1991). In the present
case, however, the Second Circuit agreed with petitioner that
his statement would constitute a “true ‘exculpatory n[o]’ as
recognized in other circuits,” 96 F. 3d, at 37, but aligned itself
with the Fifth Circuit (one of whose panels had been the
very first to embrace the “exculpatory no,” see Paternostro
v. United States, 311 F. 2d 298 (CA5 1962)) in categorically
rejecting the doctrine, see United States v. Rodriguez-Rios,
14 F. 3d 1040 (CA5 1994) (en banc).

Petitioner’s argument in support of the “exculpatory no”
doctrine proceeds from the major premise that § 1001 crimi-
nalizes only those statements to Government investigators
that “pervert governmental functions”; to the minor premise
that simple denials of guilt to Government investigators do
not pervert governmental functions; to the conclusion that
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§ 1001 does not criminalize simple denials of guilt to Govern-
ment investigators. Both premises seem to us mistaken.
As to the minor: We cannot imagine how it could be true
that falsely denying guilt in a Government investigation does
not pervert a governmental function. Certainly the investi-
gation of wrongdoing is a proper governmental function; and
since it is the very purpose of an investigation to uncover
the truth, any falsehood relating to the subject of the investi-
gation perverts that function. It could be argued, perhaps,
that a disbelieved falsehood does not pervert an investiga-
tion. But making the existence of this crime turn upon the
credulousness of the federal investigator (or the persuasive-
ness of the liar) would be exceedingly strange; such a defense
to the analogous crime of perjury is certainly unheard of.1

Moreover, as we shall see, the only support for the “perver-
sion of governmental functions” limitation is a statement of
this Court referring to the possibility (as opposed to the
certainty) of perversion of function—a possibility that exists
whenever investigators are told a falsehood relevant to
their task.

In any event, we find no basis for the major premise that
only those falsehoods that pervert governmental functions
are covered by § 1001. Petitioner derives this premise from
a comment we made in United States v. Gilliland, 312 U. S.
86 (1941), a case involving the predecessor to § 1001. That
earlier version of the statute subjected to criminal liability
“ ‘whoever shall knowingly and willfully . . . make or cause
to be made any false or fraudulent statements or representa-
tions, or make or use or cause to be made or used any false
bill, receipt, voucher, roll, account, claim, certificate, affidavit,

1 “The government need not show that because of the perjured testi-
mony, the grand jury threw in the towel. . . . Grand jurors . . . are free to
disbelieve a witness and persevere in an investigation without immunizing
a perjurer.” United States v. Abrams, 568 F. 2d 411, 421 (CA5), cert.
denied, 437 U. S 903 (1978). See generally 70 C. J. S. Perjury § 13,
pp. 260–261 (1987).
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or deposition, knowing the same to contain any fraudulent
or fictitious statement or entry, in any matter within the
jurisdiction of any department or agency of the United
States . . . .’ ” Id., at 92–93. The defendant in Gilliland,
relying on the interpretive canon ejusdem generis,2 argued
that the statute should be read to apply only to matters in
which the Government has a financial or proprietary inter-
est. In rejecting that argument, we noted that Congress
had specifically amended the statute to cover “ ‘any matter
within the jurisdiction of any department or agency of the
United States,’ ” thereby indicating “the congressional intent
to protect the authorized functions of governmental depart-
ments and agencies from the perversion which might result
from the deceptive practices described.” Id., at 93. Peti-
tioner would elevate this statement to a holding that § 1001
does not apply where a perversion of governmental functions
does not exist. But it is not, and cannot be, our practice to
restrict the unqualified language of a statute to the particu-
lar evil that Congress was trying to remedy—even assuming
that it is possible to identify that evil from something other
than the text of the statute itself. The holding of Gilliland
certainly does not exemplify such a practice, since it rejected
the defendant’s argument for a limitation that the text of the
statute would not bear. And even the relied-upon dictum
from Gilliland does not support restricting text to supposed
purpose, but to the contrary acknowledges the reality that
the reach of a statute often exceeds the precise evil to be
eliminated. There is no inconsistency whatever between
the proposition that Congress intended “to protect the au-
thorized functions of governmental departments and agen-
cies from the perversion which might result” and the propo-

2 “Under the principle of ejusdem generis, when a general term follows
a specific one, the general term should be understood as a reference to
subjects akin to the one with specific enumeration.” Norfolk & Western
R. Co. v. Train Dispatchers, 499 U. S. 117, 129 (1991).
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sition that the statute forbids all “the deceptive practices
described.” Ibid.

The second line of defense that petitioner invokes for the
“exculpatory no” doctrine is inspired by the Fifth Amend-
ment. He argues that a literal reading of § 1001 violates the
“spirit” of the Fifth Amendment because it places a “cor-
nered suspect” in the “cruel trilemma” of admitting guilt,
remaining silent, or falsely denying guilt. Brief for Peti-
tioner 11. This “trilemma” is wholly of the guilty suspect’s
own making, of course. An innocent person will not find
himself in a similar quandary (as one commentator has put
it, the innocent person lacks even a “lemma,” Allen, The
Simpson Affair, Reform of the Criminal Justice Process, and
Magic Bullets, 67 U. Colo. L. Rev. 989, 1016 (1996)). And
even the honest and contrite guilty person will not regard
the third prong of the “trilemma” (the blatant lie) as an
available option. The bon mot “cruel trilemma” first ap-
peared in Justice Goldberg’s opinion for the Court in Mur-
phy v. Waterfront Comm’n of N. Y. Harbor, 378 U. S. 52
(1964), where it was used to explain the importance of a sus-
pect’s Fifth Amendment right to remain silent when subpoe-
naed to testify in an official inquiry. Without that right, the
opinion said, he would be exposed “to the cruel trilemma of
self-accusation, perjury or contempt.” Id., at 55. In order
to validate the “exculpatory no,” the elements of this “cruel
trilemma” have now been altered—ratcheted up, as it were,
so that the right to remain silent, which was the liberation
from the original trilemma, is now itself a cruelty. We are
not disposed to write into our law this species of compas-
sion inflation.

Whether or not the predicament of the wrongdoer run to
ground tugs at the heartstrings, neither the text nor the
spirit of the Fifth Amendment confers a privilege to lie.
“[P]roper invocation of the Fifth Amendment privilege
against compulsory self-incrimination allows a witness to re-
main silent, but not to swear falsely.” United States v. Ap-
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felbaum, 445 U. S. 115, 117 (1980). See also United States
v. Wong, 431 U. S. 174, 180 (1977); Bryson v. United States,
396 U. S. 64, 72 (1969). Petitioner contends that silence is
an “illusory” option because a suspect may fear that his si-
lence will be used against him later, or may not even know
that silence is an available option. Brief for Petitioner 12–
13. As to the former: It is well established that the fact
that a person’s silence can be used against him—either as
substantive evidence of guilt or to impeach him if he takes
the stand—does not exert a form of pressure that exonerates
an otherwise unlawful lie. See United States v. Knox, 396
U. S. 77, 81–82 (1969). And as for the possibility that the
person under investigation may be unaware of his right to
remain silent: In the modern age of frequently dramatized
“Miranda” warnings, that is implausible. Indeed, we found
it implausible (or irrelevant) 30 years ago, unless the suspect
was “in custody or otherwise deprived of his freedom of ac-
tion in any significant way,” Miranda v. Arizona, 384 U. S.
436, 445 (1966).

Petitioner repeats the argument made by many supporters
of the “exculpatory no,” that the doctrine is necessary to
eliminate the grave risk that § 1001 will become an instru-
ment of prosecutorial abuse. The supposed danger is that
overzealous prosecutors will use this provision as a means
of “piling on” offenses—sometimes punishing the denial of
wrongdoing more severely than the wrongdoing itself. The
objectors’ principal grievance on this score, however, lies not
with the hypothetical prosecutors but with Congress itself,
which has decreed the obstruction of a legitimate investiga-
tion to be a separate offense, and a serious one. It is not
for us to revise that judgment. Petitioner has been unable
to demonstrate, moreover, any history of prosecutorial ex-
cess, either before or after widespread judicial acceptance of
the “exculpatory no.” And finally, if there is a problem of
supposed “overreaching” it is hard to see how the doctrine
of the “exculpatory no” could solve it. It is easy enough for
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an interrogator to press the liar from the initial simple denial
to a more detailed fabrication that would not qualify for
the exemption.

III

A brief word in response to the dissent’s assertion that the
Court may interpret a criminal statute more narrowly than
it is written: Some of the cases it cites for that proposition
represent instances in which the Court did not purport to be
departing from a reasonable reading of the text, United
States v. X-Citement Video, Inc., 513 U. S. 64, 77–78 (1994);
Williams v. United States, 458 U. S. 279, 286–287 (1982). In
the others, the Court applied what it thought to be a back-
ground interpretive principle of general application. Sta-
ples v. United States, 511 U. S. 600, 619 (1994) (construing
statute to contain common-law requirement of mens rea);
Sorrells v. United States, 287 U. S. 435, 446 (1932) (constru-
ing statute not to cover violations produced by entrapment);
United States v. Palmer, 3 Wheat. 610, 631 (1818) (construing
statute not to apply extraterritorially to noncitizens). Also
into this last category falls the dissent’s correct assertion
that the present statute does not “mak[e] it a crime for an
undercover narcotics agent to make a false statement to
a drug peddler.” Post, at 419 (opinion of Stevens, J.).
Criminal prohibitions do not generally apply to reasonable
enforcement actions by officers of the law. See, e. g., 2
P. Robinson, Criminal Law Defenses § 142(a), p. 121 (1984)
(“Every American jurisdiction recognizes some form of law
enforcement authority justification”).

It is one thing to acknowledge and accept such well defined
(or even newly enunciated), generally applicable, background
principles of assumed legislative intent. It is quite another
to espouse the broad proposition that criminal statutes do
not have to be read as broadly as they are written, but
are subject to case-by-case exceptions. The problem with
adopting such an expansive, user-friendly judicial rule is that
there is no way of knowing when, or how, the rule is to be
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invoked. As to the when: The only reason Justice Ste-
vens adduces for invoking it here is that a felony conviction
for this offense seems to him harsh. Which it may well be.
But the instances in which courts may ignore harsh penalties
are set forth in the Constitution, see Art. I, § 9; Art. III, § 3;
Amdt. 8; Amdt. 14, § 1; and to go beyond them will surely
leave us at sea. And as to the how: There is no reason in
principle why the dissent chooses to mitigate the harshness
by saying that § 1001 does not embrace the “exculpatory no,”
rather than by saying that § 1001 has no application unless
the defendant has been warned of the consequences of lying,
or indeed unless the defendant has been put under oath. We
are again at sea.

To be sure, some of this uncertainty would be eliminated,
at our stage of judging, if we wrenched out of its context the
principle quoted by the dissent from Sir Edward Coke, that
“communis opinio is of good authoritie in law,” 3 and if we
applied that principle consistently to a consensus in the judg-
ments of the courts of appeals. (Of course the courts of ap-
peals themselves, and the district courts, would still be en-
tirely at sea, until such time as a consensus would have
developed.) But the dissent does not propose, and its author
has not practiced, consistent application of the principle, see,
e. g., Hubbard v. United States, 514 U. S. 695, 713 (1995)
(opinion of Stevens, J.) (“We think the text of § 1001 fore-
closes any argument that we should simply ratify the body
of cases adopting the judicial function exception”); Chapman
v. United States, 500 U. S. 453, 468 (1991) (Stevens, J., dis-
senting) (disagreeing with the unanimous conclusions of the
Courts of Appeals that interpreted the criminal statute at

3 Coke said this in reference not to statutory law but to the lex commu-
nis, which most of his illustrious treatise dealt with. 1 E. Coke, Institutes
186a (15th ed. 1794). As applied to that, of course, the statement is not
only true but almost an iteration; it amounts to saying that the common
law is the common law.
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issue); thus it becomes yet another user-friendly judicial rule
to be invoked ad libitum.

* * *

In sum, we find nothing to support the “exculpatory no”
doctrine except the many Court of Appeals decisions that
have embraced it. While communis error facit jus may be
a sadly accurate description of reality, it is not the normative
basis of this Court’s jurisprudence. Courts may not create
their own limitations on legislation, no matter how alluring
the policy arguments for doing so, and no matter how widely
the blame may be spread. Because the plain language of
§ 1001 admits of no exception for an “exculpatory no,” we
affirm the judgment of the Court of Appeals.

It is so ordered.

Justice Souter, concurring in part and concurring in
the judgment.

I join the opinion of the Court except for its response to
petitioner’s argument premised on the potential for prosecu-
torial abuse of 18 U. S. C. § 1001 as now written (ante, at
405–406). On that point I have joined Justice Ginsburg’s
opinion espousing congressional attention to the risks inher-
ent in the statute’s current breadth.

Justice Ginsburg, with whom Justice Souter joins,
concurring in the judgment.

Because a false denial fits the unqualified language of 18
U. S. C. § 1001, I concur in the affirmance of Brogan’s convic-
tion. I write separately, however, to call attention to the
extraordinary authority Congress, perhaps unwittingly, has
conferred on prosecutors to manufacture crimes. I note, at
the same time, how far removed the “exculpatory no” is from
the problems Congress initially sought to address when it
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proscribed falsehoods designed to elicit a benefit from the
Government or to hinder Government operations.

I

At the time of Brogan’s offense, § 1001 made it a felony
“knowingly and willfully” to make “any false, fictitious or
fraudulent statements or representations” in “any matter
within the jurisdiction of any department or agency of the
United States.” 18 U. S. C. § 1001 (1988 ed.). That encom-
passing formulation arms Government agents with authority
not simply to apprehend lawbreakers, but to generate felon-
ies, crimes of a kind that only a Government officer could
prompt.1

This case is illustrative. Two federal investigators paid
an unannounced visit one evening to James Brogan’s home.
The investigators already possessed records indicating that
Brogan, a union officer, had received cash from a company
that employed members of the union Brogan served. (The
agents gave no advance warning, one later testified, because
they wanted to retain the element of surprise. App. 5.)
When the agents asked Brogan whether he had received any
money or gifts from the company, Brogan responded “No.”
The agents asked no further questions. After Brogan just
said “No,” however, the agents told him: (1) the Government
had in hand the records indicating that his answer was false;
and (2) lying to federal agents in the course of an investiga-
tion is a crime. Had counsel appeared on the spot, Brogan
likely would have received and followed advice to amend his

1 See Note, Fairness in Criminal Investigations Under the Federal False
Statement Statute, 77 Colum. L. Rev. 316, 325–326 (1977) (“Since agents
may often expect a suspect to respond falsely to their questions, the stat-
ute is a powerful instrument with which to trap a potential defendant.
Investigators need only informally approach the suspect and elicit a false
reply and they are assured of a conviction with a harsh penalty even if
they are unable to prove the underlying substantive crime.” (footnotes
omitted)).
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answer, to say immediately: “Strike that; I plead not guilty.”
But no counsel attended the unannounced interview, and
Brogan divulged nothing more. Thus, when the interview
ended, a federal offense had been completed—even though,
for all we can tell, Brogan’s unadorned denial misled no one.

A further illustration. In United States v. Tabor, 788
F. 2d 714 (CA11 1986), an Internal Revenue Service (IRS)
agent discovered that Tabor, a notary public, had violated
Florida law by notarizing a deed even though two signator-
ies had not personally appeared before her (one had died five
weeks before the document was signed). With this knowl-
edge in hand, and without “warn[ing] Tabor of the possible
consequences of her statements,” id., at 718, the agent went
to her home with a deputy sheriff and questioned her about
the transaction. When Tabor, regrettably but humanly,
denied wrongdoing, the Government prosecuted her under
§ 1001. See id., at 716. An IRS agent thus turned a viola-
tion of state law into a federal felony by eliciting a lie that
misled no one. (The Eleventh Circuit reversed the § 1001
conviction, relying on the “exculpatory no” doctrine. Id.,
at 719.)

As these not altogether uncommon episodes show,2 § 1001
may apply to encounters between agents and their targets

2 See, e. g., United States v. Stoffey, 279 F. 2d 924, 927 (CA7 1960) (de-
fendant prosecuted for falsely denying, while effectively detained by
agents, that he participated in illegal gambling; court concluded that “pur-
pose of the agents was not to investigate or to obtain information, but to
obtain admissions,” and that “they were not thereafter diverted from their
course by alleged false statements of defendant”); United States v. Demp-
sey, 740 F. Supp. 1299, 1306 (ND Ill. 1990) (after determining what charges
would be brought against defendants, agents visited them “with the pur-
pose of obtaining incriminating statements”; when the agents “received
denials from certain defendants rather than admissions,” Government
brought § 1001 charges); see also United States v. Goldfine, 538 F. 2d 815,
820 (CA9 1976) (agents asked defendant had he made any out-of-state pur-
chases, investigators already knew he had, he stated he had not; based on
that false statement, defendant was prosecuted for violating § 1001).
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“under extremely informal circumstances which do not suf-
ficiently alert the person interviewed to the danger that false
statements may lead to a felony conviction.” United States
v. Ehrlichman, 379 F. Supp. 291, 292 (DC 1974). Because
the questioning occurs in a noncustodial setting, the suspect
is not informed of the right to remain silent. Unlike pro-
ceedings in which a false statement can be prosecuted as
perjury, there may be no oath, no pause to concentrate the
speaker’s mind on the importance of his or her answers. As
in Brogan’s case, the target may not be informed that a false
“No” is a criminal offense until after he speaks.

At oral argument, the Solicitor General forthrightly ob-
served that § 1001 could even be used to “escalate completely
innocent conduct into a felony.” Tr. of Oral Arg. 36. More
likely to occur, “if an investigator finds it difficult to prove
some elements of a crime, she can ask questions about other
elements to which she already knows the answers. If the
suspect lies, she can then use the crime she has prompted as
leverage or can seek prosecution for the lie as a substitute
for the crime she cannot prove.” Comment, False State-
ments to Federal Agents: Induced Lies and the Exculpatory
No, 57 U. Chi. L. Rev. 1273, 1278 (1990) (footnote omitted).
If the statute of limitations has run on an offense—as it had
on four of the five payments Brogan was accused of accept-
ing—the prosecutor can endeavor to revive the case by in-
structing an investigator to elicit a fresh denial of guilt.3

Prosecution in these circumstances is not an instance of Gov-

3 Cf. United States v. Bush, 503 F. 2d 813, 815–819 (CA5 1974) (after
statute of limitations ran on § 1001 charge for defendant Bush’s first affi-
davit containing a false denial, IRS agents elicited a new affidavit, in
which Bush made a new false denial; court held that “Bush cannot be
prosecuted for making a statement to Internal Revenue Service agents
when those agents aggressively sought such statement, when Bush’s an-
swer was essentially an exculpatory ‘no’ as to possible criminal activity,
and when there is a high likelihood that Bush was under suspicion himself
at the time the statement was taken and yet was in no way warned of
this possibility”).
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ernment “punishing the denial of wrongdoing more severely
than the wrongdoing itself,” ante, at 405; it is, instead, Gov-
ernment generation of a crime when the underlying sus-
pected wrongdoing is or has become nonpunishable.

II

It is doubtful Congress intended § 1001 to cast so large a
net. First enacted in 1863 as part of the prohibition against
filing fraudulent claims with the Government, the false
statement statute was originally limited to statements that
related to such filings. See Act of Mar. 2, 1863, ch. 67, 12
Stat. 696–697. In 1918, Congress broadened the prohibition
to cover other false statements made “for the purpose and
with the intent of cheating and swindling or defrauding the
Government of the United States.” Act of Oct. 23, 1918,
ch. 194, § 35, 40 Stat. 1015–1016. But the statute, we held,
remained limited to “cheating the Government out of prop-
erty or money.” United States v. Cohn, 270 U. S. 339, 346
(1926).

“The restricted scope of the 1918 Act [as construed in
Cohn] became a serious problem with the advent of the New
Deal programs in the 1930’s.” United States v. Yermian,
468 U. S. 63, 80 (1984) (Rehnquist, J., dissenting). The new
regulatory agencies relied heavily on self-reporting to assure
compliance; if regulated entities could file false reports with
impunity, significant Government interests would be sub-
verted even though the Government would not be deprived
of any property or money. See generally United States v.
Gilliland, 312 U. S. 86, 93–95 (1941). The Secretary of the
Interior, in particular, expressed concern that “there were
at present no statutes outlawing, for example, the presenta-
tion of false documents and statements to the Department of
the Interior in connection with the shipment of ‘hot oil,’ or
to the Public Works Administration in connection with the
transaction of business with that agency.” United States v.
Yermian, 468 U. S., at 80 (Rehnquist, J., dissenting).
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In response to the Secretary’s request, Congress amended
the statute in 1934 to include the language that formed the
basis for Brogan’s prosecution. See Hubbard v. United
States, 514 U. S. 695, 707 (1995) (“We have repeatedly recog-
nized that the 1934 Act was passed at the behest of ‘the
Secretary of the Interior to aid the enforcement of laws re-
lating to the functions of the Department of the Interior.’ ”)
(quoting United States v. Gilliland, 312 U. S., at 93–94).
Since 1934, the statute, the relevant part of which remains
the same today,4 has prohibited the making of “any false or
fraudulent statements or representations . . . in any matter
within the jurisdiction of any department or agency of the
United States or of any corporation in which the United
States of America is a stockholder.” Act of June 18, 1934,
ch. 587, § 35, 48 Stat. 996.

As the lower courts that developed the “exculpatory no”
doctrine concluded, the foregoing history demonstrates that
§ 1001’s “purpose was to protect the Government from the
affirmative, aggressive and voluntary actions of persons who
take the initiative; and to protect the Government from
being the victim of some positive statement which has the
tendency and effect of perverting normal and proper govern-
mental activities and functions.” Paternostro v. United
States, 311 F. 2d 298, 302 (CA5 1962); accord, United States
v. Stark, 131 F. Supp. 190, 205 (Md. 1955). True, “the 1934
amendment, which added the current statutory language,
was not limited by any specific set of circumstances that may
have precipitated its passage.” United States v. Rodgers,
466 U. S. 475, 480 (1984). Yet it is noteworthy that Congress
enacted that amendment to address concerns quite far re-
moved from suspects’ false denials of criminal misconduct, in
the course of informal interviews initiated by Government

4 Congress separated the false claims from the false statements provi-
sions in the 1948 recodification, see Act of June 25, 1948, §§ 287, 1001, 62
Stat. 698, 749, and made unrelated substantive changes in 1996, see False
Statements Accountability Act of 1996, Pub. L. 104–292, 110 Stat. 3459.
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agents. Cf. ALI, Model Penal Code § 241.3, Comment 1,
p. 151 (1980) (“inclusion of oral misstatements” in § 1001 was
“almost [an] accidental consequenc[e] of the history of that
law”).

III

Even if the encompassing language of § 1001 precludes
judicial declaration of an “exculpatory no” defense, the core
concern persists: “The function of law enforcement is the
prevention of crime and the apprehension of criminals.
Manifestly, that function does not include the manufacturing
of crime.” Sherman v. United States, 356 U. S. 369, 372
(1958).5 The Government has not been blind to this concern.
Notwithstanding the prosecution in this case and the others
cited supra, at 410–411, and n. 2, the Department of Justice
has long noted its reluctance to approve § 1001 indict-
ments for simple false denials made to investigators. In-
deed, the Government once asserted before this Court that
the arguments supporting the “exculpatory no” doctrine “are
forceful even if not necessarily dispositive.” Memorandum
for United States in Nunley v. United States, O. T. 1977,
No. 77–5069, p. 7; see also id., at 7–8 (explaining that “[t]he
legislative history affords no express indication that Con-
gress meant Section 1001 to prohibit simple false denials of
guilt to government officials having no regulatory responsi-
bilities other than the discovery and deterrence of crime”).

In Nunley, we vacated a § 1001 conviction and remanded
with instructions to dismiss the indictment, at the Solicitor
General’s suggestion. Nunley v. United States, 434 U. S.
962 (1977). The Government urged such a course because
the prosecution had been instituted without prior approval
from the Assistant Attorney General, and such permission
was “normally refused” in cases like Nunley’s, where the

5 Deterrence of Government-manufactured crimes is not at stake where
a false denial of wrongdoing forms the basis, not for the imposition of
criminal liability, but for an adverse employment action. For that reason,
Lachance v. Erickson, ante, p. 262, is inapposite.
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statements “essentially constitute[d] mere denials of guilt.”
Memorandum for United States, supra, at 8.

Since Nunley, the Department of Justice has maintained a
policy against bringing § 1001 prosecutions for statements
amounting to an “exculpatory no.” At the time the charges
against Brogan were filed, the United States Attorneys’
Manual firmly declared: “Where the statement takes the
form of an ‘exculpatory no,’ 18 U. S. C. § 1001 does not apply
regardless who asks the question.” United States At-
torneys’ Manual ¶ 9–42.160 (Oct. 1, 1988). After the Fifth
Circuit abandoned the “exculpatory no” doctrine in United
States v. Rodriguez-Rios, 14 F. 3d 1040 (1994) (en banc), the
manual was amended to read: “It is the Department’s pol-
icy that it is not appropriate to charge a Section 1001 viola-
tion where a suspect, during an investigation, merely denies
his guilt in response to questioning by the government.”
United States Attorneys’ Manual ¶ 9–42.160 (Feb. 12, 1996).6

These pronouncements indicate, at the least, the dubious
propriety of bringing felony prosecutions for bare exculpa-
tory denials informally made to Government agents.7 Al-
though today’s decision holds that such prosecutions can be
sustained under the broad language of § 1001, the Depart-
ment of Justice’s prosecutorial guide continues to caution
restraint in each exercise of this large authority.

6 While this case was pending before us, the Department of Justice is-
sued yet another version of the manual, which deleted the words “that it
is” and “appropriate” from the sentence just quoted. The new version
reads: “It is the Department’s policy not to charge a Section 1001 violation
in situations in which a suspect, during an investigation, merely denies
guilt in response to questioning by the government.” United States At-
torneys’ Manual ¶ 9–42.160 (Sept. 1997).

7 The Sentencing Guidelines evince a similar policy judgment. Al-
though United States Sentencing Commission, Guidelines Manual § 3C1.1
(Nov. 1997) establishes a two-level increase for obstruction of justice, the
application notes provide that a “defendant’s denial of guilt (other than a
denial of guilt under oath that constitutes perjury) . . . is not a basis for
application of this provision.” § 3C1.1, comment., n. 1.
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IV

The Court’s opinion does not instruct lower courts auto-
matically to sanction prosecution or conviction under § 1001
in all instances of false denials made to criminal investiga-
tors. The Second Circuit, whose judgment the Court af-
firms, noted some reservations. That court left open the
question whether “to violate Section 1001, a person must
know that it is unlawful to make such a false statement.”
United States v. Wiener, 96 F. 3d 35, 40 (1996). And nothing
that court or this Court said suggests that “the mere denial
of criminal responsibility would be sufficient to prove such
[knowledge].” Ibid. Moreover, “a trier of fact might ac-
quit on the ground that a denial of guilt in circumstances
indicating surprise or other lack of reflection was not the
product of the requisite criminal intent,” ibid., and a jury
could be instructed that it would be permissible to draw such
an inference. Finally, under the statute currently in force,
a false statement must be “materia[l]” to violate § 1001.
See False Statements Accountability Act of 1996, Pub. L.
104–292, § 2, 110 Stat. 3459.

The controls now in place, however, do not meet the basic
issue, i. e., the sweeping generality of § 1001’s language.
Thus, the prospect remains that an overzealous prosecutor
or investigator—aware that a person has committed some
suspicious acts, but unable to make a criminal case—will cre-
ate a crime by surprising the suspect, asking about those
acts, and receiving a false denial. Congress alone can pro-
vide the appropriate instruction.

Congress has been alert to our decisions in this area, as
its enactment of the False Statements Accountability Act of
1996 (passed in response to our decision in Hubbard v.
United States, 514 U. S. 695 (1995)) demonstrates. Simi-
larly, after today’s decision, Congress may advert to the “ex-
culpatory no” doctrine and the problem that prompted its
formulation.
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The matter received initial congressional consideration
some years ago. Legislation to revise and recodify the fed-
eral criminal laws, reported by the Senate Judiciary Commit-
tee in 1981 but never enacted, would have established a “de-
fense to a prosecution for an oral false statement to a law
enforcement officer” if “the statement was made ‘during the
course of an investigation of an offense or a possible offense
and the statement consisted of a denial, unaccompanied by
any other false statement, that the declarant committed or
participated in the commission of such offense.’ ” S. Rep.
No. 97–307, p. 407 (1981). In common with the “exculpatory
no” doctrine as it developed in the lower courts, this 1981
proposal would have made the defense “available only when
the false statement consists solely of a denial of involvement
in a crime.” Ibid. It would not have protected a denial “if
accompanied by any other false statement (e. g., the assertion
of an alibi).” Ibid.8

The 1981 Senate bill covered more than an “exculpatory
no” defense; it addressed frontally, as well, unsworn oral
statements of the kind likely to be made without careful de-
liberation or knowledge of the statutory prohibition against
false statements. The bill would have criminalized false
oral statements to law enforcement officers only “where the
statement is either volunteered (e. g., a false alarm or an un-
solicited false accusation that another person has committed
an offense) or is made after a warning, designed to impress
on the defendant the seriousness of the interrogation and his
obligation to speak truthfully.” Id., at 408.

More stringent revision, following the lead of the Model
Penal Code and the 1971 proposal of a congressionally char-
tered law reform commission, would excise unsworn oral

8 See, e. g., United States v. Moore, 27 F. 3d 969, 979 (CA4 1994) (“excul-
patory no” doctrine covers simple denials of criminal acts, but “does not
extend to misleading exculpatory stories or affirmative statements . . .
that divert the government in its investigation of criminal activity”).
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statements from § 1001 altogether. See ALI, Model Penal
Code §§ 241.3, 241.4, 241.5 (1980); National Commission on
Reform of Federal Criminal Laws, Final Report §§ 1352,
1354 (1971). A recodification proposal reported by the
House Judiciary Committee in 1980 adopted that approach.
It would have applied the general false statement provision
only to statements made in writing or recorded with the
speaker’s knowledge, see H. R. Rep. No. 96–1396, pp. 181–183
(1980); unsworn oral statements would have been penalized
under separate provisions, and only when they entailed mis-
prision of a felony, false implication of another, or false state-
ments about an emergency, see id., at 182. The 1971 law
reform commission would have further limited § 1001; its
proposal excluded from the false statement prohibition all
“information given during the course of an investigation into
possible commission of an offense unless the information is
given in an official proceeding or the declarant is otherwise
under a legal duty to give the information.” National Com-
mission on Reform of Federal Criminal Laws, Final Report
§ 1352(3).

In sum, an array of recommendations has been made to
refine § 1001 to block the statute’s use as a generator of crime
while preserving the measure’s important role in protecting
the workings of Government. I do not divine from the Leg-
islature’s silence any ratification of the “exculpatory no” doc-
trine advanced in lower courts. The extensive airing this
issue has received, however, may better inform the exercise
of Congress’ lawmaking authority.

Justice Stevens, with whom Justice Breyer joins,
dissenting.

Although I agree with nearly all of what Justice Gins-
burg has written in her concurrence—a concurrence that
raises serious concerns that the Court totally ignores—I dis-
sent for the following reasons.
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The mere fact that a false denial fits within the unqualified
language of 18 U. S. C. § 1001 is not, in my opinion, a suffi-
cient reason for rejecting a well-settled interpretation of
that statute. It is not at all unusual for this Court to con-
clude that the literal text of a criminal statute is broader
than the coverage intended by Congress. See, e. g., Staples
v. United States, 511 U. S. 600, 605, 619 (1994); United States
v. X-Citement Video, Inc., 513 U. S. 64, 68–69 (1994) (depart-
ing from “most natural grammatical reading” of statute be-
cause of “anomalies which result from this construction,” and
presumptions with respect to scienter in criminal statutes
and avoiding constitutional questions); id., at 81 (Scalia, J.,
dissenting) (stating that lower court interpretation of statute
rejected by the Court was “quite obviously the only gram-
matical reading”); Williams v. United States, 458 U. S. 279,
286 (1982) (holding that statute prohibiting the making of
false statements to a bank was inapplicable to depositing of
a “bad check” because “the Government’s interpretation . . .
would make a surprisingly broad range of unremarkable con-
duct a violation of federal law”); Sorrells v. United States,
287 U. S. 435, 448 (1932) (“We are unable to conclude that it
was the intention of the Congress in enacting [a Prohibition
Act] statute that its processes of detection and enforcement
should be abused by the instigation by government officials
of an act on the part of persons otherwise innocent in order
to lure them to its commission and to punish them”); United
States v. Palmer, 3 Wheat. 610, 631 (1818) (opinion of Mar-
shall, C. J.) (holding that although “words ‘any person or per-
sons,’ [in maritime robbery statute] are broad enough to
comprehend every human being[,] . . . general words must
not only be limited to cases within the jurisdiction of the
state, but also to those objects to which the legislature in-
tended to apply them”). Although the text of § 1001, read
literally, makes it a crime for an undercover narcotics agent
to make a false statement to a drug peddler, I am confident
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that Congress did not intend any such result. As Justice
Ginsburg has explained, it seems equally clear that Con-
gress did not intend to make every “exculpatory no” a
felony.1

Even if that were not clear, I believe the Court should
show greater respect for the virtually uniform understand-
ing of the bench and the bar that persisted for decades with,
as Justice Ginsburg notes, ante, at 414–415, the approval
of this Court as well as the Department of Justice.2 See
Central Bank of Denver, N. A. v. First Interstate Bank of
Denver, N. A., 511 U. S. 164, 192–198 (1994) (Stevens, J.,
dissenting); McNally v. United States, 483 U. S. 350, 362–364,
376 (1987) (Stevens, J., dissenting).3 Or, as Sir Edward
Coke phrased it, “it is the common opinion, and communis

1 “[M]eaning in law depends upon an understanding of purpose. Law’s
words, however technical they may sound, are not magic formulas; they
must be read in light of their purposes, if we are to avoid essentially
arbitrary applications and harmful results.” Behrens v. Pelletier, 516
U. S. 299, 324 (1996) (Breyer, J., dissenting).

2 It merits emphasis that the Memorandum for the United States filed
in support of its confession of error in Nunley v. United States, 434 U. S.
962 (1977), contains a detailed discussion of the many cases that had en-
dorsed the “exculpatory no” doctrine after the 1934 amendment to § 1001.
Memorandum for United States in Nunley v. United States, O. T. 1977,
No. 77–5069, pp. 4–8.

3 Although I do not find the disposition of this case as troublesome as
the decision in McNally, this comment is nevertheless apt:

“Perhaps the most distressing aspect of the Court’s action today is its
casual—almost summary—rejection of the accumulated wisdom of the
many distinguished federal judges who have thoughtfully considered and
correctly answered the question these cases present. The quality of this
Court’s work is most suspect when it stands alone, or virtually so, against
a tide of well-considered opinions issued by state or federal courts. In
these cases I am convinced that those judges correctly understood the
intent of the Congress that enacted this statute. Even if I were not so
persuaded, I could not join a rejection of such a longstanding, consistent
interpretation of a federal statute.” McNally v. United States, 483 U. S.,
at 376–377 (Stevens, J., dissenting).
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opinio is of good authoritie in law.” 4 1 E. Coke, Institutes
186a (15th ed. 1794).

Accordingly, I respectfully dissent.

4 The majority’s invocation of the maxim communis error facit jus adds
little weight to their argument. As Lord Ellenborough stated in Isher-
wood v. Oldknow, 3 Maule & Selwyn 382, 396–397 (K. B. 1815):

“It has been sometimes said, communis error facit jus; but I say com-
munis opinio is evidence of what the law is; not where it is an opinion
merely speculative and theoretical floating in the minds of persons, but
where it has been made the ground-work and substratum of practice.”
See also United States v. The Reindeer, 27 F. Cas. 758, 762 (No. 16,145)
(CC RI 1848).
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OUBRE v. ENTERGY OPERATIONS, INC.

certiorari to the united states court of appeals for
the fifth circuit

No. 96–1291. Argued November 12, 1997—Decided January 26, 1998

In consideration for receipt of severance pay under an employment termi-
nation agreement, petitioner Oubre signed a release of all claims against
her employer, respondent Entergy Operations, Inc. In procuring the
release, Entergy failed to comply in at least three respects with the
requirements for a release under the Age Discrimination in Employ-
ment Act (ADEA), as set forth in the Older Workers Benefit Protection
Act (OWBPA): It did not (1) give Oubre enough time to consider her
options, (2) give her seven days to change her mind, or (3) make specific
reference to ADEA claims. After receiving her last severance pay-
ment, Oubre sued Entergy, alleging constructive discharge on the basis
of her age in violation of the ADEA and state law. Entergy moved for
summary judgment, claiming Oubre had ratified the defective release
by failing to return or offer to return the moneys she had received.
The District Court agreed and entered summary judgment for Entergy.
The Fifth Circuit affirmed.

Held: As the release did not comply with the OWBPA’s requirements, it
cannot bar Oubre’s ADEA claim. The OWBPA provides: “An individ-
ual may not waive any [ADEA] claim . . . unless the waiver is knowing
and voluntary. . . . [A] waiver may not be considered knowing and volun-
tary unless at a minimum” it satisfies certain enumerated requirements,
including the three listed above. 29 U. S. C. § 626(f)(1). Thus, the
OWBPA implements Congress’ policy of protecting older workers’
rights and benefits via a strict, unqualified statutory stricture on waiv-
ers, and this Court is bound to take Congress at its word. By imposing
specific duties on employers seeking releases of ADEA claims and delin-
eating these duties with precision and without exception or qualification,
the statute makes its command clear: An employee “may not waive” an
ADEA claim unless the waiver or release satisfies the OWBPA’s re-
quirements. Oubre’s release does not do so. Nor did her mere reten-
tion of moneys amount to a ratification equivalent to a valid release of
her ADEA claims, since the retention did not comply with the OWBPA
any more than the original release did. Accordingly, even if Entergy
has correctly stated the contract ratification and equitable estoppel prin-
ciples on which it relies, its argument is unavailing because the authori-
ties it cites do not consider the OWBPA’s commands. Moreover, Enter-
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gy’s proposed rule would frustrate the statute’s practical operation as
well as its formal command. A discharged employee often will have
spent the moneys received and will lack the means to tender their re-
turn. These realities might tempt employers to risk noncompliance
with the OWBPA’s waiver provisions, knowing that it will be diffi-
cult to repay the moneys and relying on ratification. This Court ought
not to open the door to an evasion of the statute by this device.
Pp. 425–428.

112 F. 3d 787, reversed and remanded.

Kennedy, J., delivered the opinion of the Court, in which Stevens,
O’Connor, Souter, Ginsburg, and Breyer, JJ., joined. Breyer, J.,
filed a concurring opinion, in which O’Connor, J., joined, post, p. 430.
Scalia, J., filed a dissenting opinion, post, p. 434. Thomas, J., filed a dis-
senting opinion, in which Rehnquist, C. J., joined, post, p. 434.

Barbara G. Haynie argued the cause for petitioner. With
her on the briefs were W. Richard House, Jr., and John S.
Lawrence, Jr.

Beth S. Brinkmann argued the cause for the United
States et al. urging reversal. With her on the brief were
Acting Solicitor General Dellinger, Deputy Solicitor Gen-
eral Waxman, J. Ray Terry, Jr., Gwendolyn Young Reams,
and Carolyn L. Wheeler.

Carter G. Phillips argued the cause for respondent. With
him on the brief were Michael G. Thompson, O. H. Storey III,
Renee W. Masinter, and Rosemarie Falcone.*

Justice Kennedy delivered the opinion of the Court.
An employee, as part of a termination agreement, signed

a release of all claims against her employer. In consider-

*Briefs of amici curiae urging reversal were filed for the American
Association of Retired Persons by Cathy Ventrell-Monsees and Thomas
Osborne; and for the National Employment Lawyers Association by
Thomas R. Meites.

Briefs of amici curiae urging affirmance were filed for the Equal Em-
ployment Advisory Council et al. by Ann Elizabeth Reesman, Stephen A.
Bokat, Robin S. Conrad, Edward H. Comer, J. Bruce Brown, and Edward
N. Bomsey; and for the Illinois State Chamber of Commerce by Brian
W. Bulger.
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ation, she received severance pay in installments. The re-
lease, however, did not comply with specific federal statutory
requirements for a release of claims under the Age Discrimi-
nation in Employment Act of 1967 (ADEA), 81 Stat. 602, 29
U. S. C. § 621 et seq. After receiving the last payment, the
employee brought suit under the ADEA. The employer
claims the employee ratified and validated the nonconform-
ing release by retaining the moneys paid to secure it. The
employer also insists the release bars the action unless, as a
precondition to filing suit, the employee tenders back the
moneys received. We disagree and rule that, as the release
did not comply with the statute, it cannot bar the ADEA
claim.

I

Petitioner Dolores Oubre worked as a scheduler at a power
plant in Killona, Louisiana, run by her employer, respondent
Entergy Operations, Inc. In 1994, she received a poor per-
formance rating. Oubre’s supervisor met with her on Janu-
ary 17, 1995, and gave her the option of either improving her
performance during the coming year or accepting a volun-
tary arrangement for her severance. She received a packet
of information about the severance agreement and had 14
days to consider her options, during which she consulted
with attorneys. On January 31, Oubre decided to accept.
She signed a release, in which she “agree[d] to waive, settle,
release, and discharge any and all claims, demands, damages,
actions, or causes of action . . . that I may have against En-
tergy . . . .” App. 61. In exchange, she received six install-
ment payments over the next four months, totaling $6,258.

The Older Workers Benefit Protection Act (OWBPA) im-
poses specific requirements for releases covering ADEA
claims. OWBPA, § 201, 104 Stat. 983, 29 U. S. C. §§ 626(f)(1)
(B), (F), (G). In procuring the release, Entergy did not com-
ply with the OWBPA in at least three respects: (1) Entergy
did not give Oubre enough time to consider her options.
(2) Entergy did not give Oubre seven days after she signed
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the release to change her mind. And (3) the release made
no specific reference to claims under the ADEA.

Oubre filed a charge of age discrimination with the Equal
Employment Opportunity Commission, which dismissed her
charge on the merits but issued a right-to-sue letter. She
filed this suit against Entergy in the United States District
Court for the Eastern District of Louisiana, alleging con-
structive discharge on the basis of her age in violation of the
ADEA and state law. Oubre has not offered or tried to re-
turn the $6,258 to Entergy, nor is it clear she has the means
to do so. Entergy moved for summary judgment, claiming
Oubre had ratified the defective release by failing to return
or offer to return the moneys she had received. The Dis-
trict Court agreed and entered summary judgment for En-
tergy. The Court of Appeals affirmed, 112 F. 3d 787 (CA5
1996) (per curiam), and we granted certiorari, 520 U. S.
1185 (1997).

II

The employer rests its case upon general principles of
state contract jurisprudence. As the employer recites the
rule, contracts tainted by mistake, duress, or even fraud are
voidable at the option of the innocent party. See 1 Restate-
ment (Second) of Contracts § 7, and Comment b (1979); e. g.,
Ellerin v. Fairfax Sav. Assn., 78 Md. App. 92, 108–109, 552
A. 2d 918, 926–927 (Md. Spec. App.), cert. denied, 316 Md.
210, 557 A. 2d 1336 (1989). The employer maintains, how-
ever, that before the innocent party can elect avoidance, she
must first tender back any benefits received under the con-
tract. See, e. g., Dreiling v. Home State Life Ins. Co., 213
Kan. 137, 147–148, 515 P. 2d 757, 766–767 (1973). If she fails
to do so within a reasonable time after learning of her rights,
the employer contends, she ratifies the contract and so makes
it binding. 1 Restatement (Second) of Contracts, supra,
§ 7, Comments d, e; see, e. g., Jobe v. Texas Util. Elec. Co.,
No. 05–94–01368–CV, 1995 WL 479645, *3 (Tex. App.-Dallas,
Aug. 14, 1995) (unpublished). The employer also invokes the
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doctrine of equitable estoppel. As a rule, equitable estoppel
bars a party from shirking the burdens of a voidable transac-
tion for as long as she retains the benefits received under it.
See, e. g., Buffum v. Peter Barceloux Co., 289 U. S. 227, 234
(1933) (citing state case law from Indiana and New York).
Applying these principles, the employer claims the employee
ratified the ineffective release (or faces estoppel) by retain-
ing all the sums paid in consideration of it. The employer,
then, relies not upon the execution of the release but upon a
later, distinct ratification of its terms.

These general rules may not be as unified as the employer
asserts. See generally Annot., 76 A. L. R. 344 (1932) (col-
lecting cases supporting and contradicting these rules);
Annot., 134 A. L. R. 6 (1941) (same). And in equity, a person
suing to rescind a contract, as a rule, is not required to re-
store the consideration at the very outset of the litigation.
See 3 Restatement (Second) of Contracts, supra, § 384, and
Comment b; Restatement of Restitution § 65, Comment d
(1936); D. Dobbs, Law of Remedies § 4.8, p. 294 (1973). Even
if the employer’s statement of the general rule requiring
tender back before one files suit were correct, it would be
unavailing. The rule cited is based simply on the course of
negotiation of the parties and the alleged later ratification.
The authorities cited do not consider the question raised by
statutory standards for releases and a statutory declaration
making nonconforming releases ineffective. It is the latter
question we confront here.

In 1990, Congress amended the ADEA by passing the
OWBPA. The OWBPA provides: “An individual may not
waive any right or claim under [the ADEA] unless the
waiver is knowing and voluntary. . . . [A] waiver may not be
considered knowing and voluntary unless at a minimum” it
satisfies certain enumerated requirements, including the
three listed above. 29 U. S. C. § 626(f)(1).

The statutory command is clear: An employee “may not
waive” an ADEA claim unless the waiver or release satisfies
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the OWBPA’s requirements. The policy of the OWBPA is
likewise clear from its title: It is designed to protect the
rights and benefits of older workers. The OWBPA imple-
ments Congress’ policy via a strict, unqualified statutory
stricture on waivers, and we are bound to take Congress at
its word. Congress imposed specific duties on employers
who seek releases of certain claims created by statute. Con-
gress delineated these duties with precision and without
qualification: An employee “may not waive” an ADEA claim
unless the employer complies with the statute. Courts can-
not with ease presume ratification of that which Congress
forbids.

The OWBPA sets up its own regime for assessing the ef-
fect of ADEA waivers, separate and apart from contract law.
The statute creates a series of prerequisites for knowing and
voluntary waivers and imposes affirmative duties of disclo-
sure and waiting periods. The OWBPA governs the effect
under federal law of waivers or releases on ADEA claims
and incorporates no exceptions or qualifications. The text
of the OWBPA forecloses the employer’s defense, notwith-
standing how general contract principles would apply to
non-ADEA claims.

The rule proposed by the employer would frustrate the
statute’s practical operation as well as its formal command.
In many instances a discharged employee likely will have
spent the moneys received and will lack the means to tender
their return. These realities might tempt employers to risk
noncompliance with the OWBPA’s waiver provisions, know-
ing it will be difficult to repay the moneys and relying on
ratification. We ought not to open the door to an evasion of
the statute by this device.

Oubre’s cause of action arises under the ADEA, and the
release can have no effect on her ADEA claim unless it com-
plies with the OWBPA. In this case, both sides concede the
release the employee signed did not comply with the require-
ments of the OWBPA. Since Oubre’s release did not comply
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with the OWBPA’s stringent safeguards, it is unenforceable
against her insofar as it purports to waive or release her
ADEA claim. As a statutory matter, the release cannot bar
her ADEA suit, irrespective of the validity of the contract
as to other claims.

In further proceedings in this or other cases, courts may
need to inquire whether the employer has claims for restitu-
tion, recoupment, or setoff against the employee, and these
questions may be complex where a release is effective as to
some claims but not as to ADEA claims. We need not de-
cide those issues here, however. It suffices to hold that the
release cannot bar the ADEA claim because it does not con-
form to the statute. Nor did the employee’s mere retention
of moneys amount to a ratification equivalent to a valid re-
lease of her ADEA claims, since the retention did not comply
with the OWBPA any more than the original release did.
The statute governs the effect of the release on ADEA
claims, and the employer cannot invoke the employee’s fail-
ure to tender back as a way of excusing its own failure to
comply.

We reverse the judgment of the Court of Appeals and re-
mand the case for further proceedings consistent with this
opinion.

It is so ordered.

APPENDIX TO OPINION OF THE COURT

Older Workers Benefit Protection Act, § 201, 104 Stat. 983,
29 U. S. C. § 626(f):

(f) Waiver
(1) An individual may not waive any right or claim under

this Act unless the waiver is knowing and voluntary. Ex-
cept as provided in paragraph (2), a waiver may not be
considered knowing and voluntary unless at a minimum—

(A) the waiver is part of an agreement between the indi-
vidual and the employer that is written in a manner calcu-
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lated to be understood by such individual, or by the average
individual eligible to participate;

(B) the waiver specifically refers to rights or claims aris-
ing under this Act;

(C) the individual does not waive rights or claims that may
arise after the date the waiver is executed;

(D) the individual waives rights or claims only in exchange
for consideration in addition to anything of value to which
the individual already is entitled;

(E) the individual is advised in writing to consult with an
attorney prior to executing the agreement;

(F)(i) the individual is given a period of at least 21 days
within which to consider the agreement; or

(ii) if a waiver is requested in connection with an exit in-
centive or other employment termination program offered to
a group or class of employees, the individual is given a period
of at least 45 days within which to consider the agreement;

(G) the agreement provides that for a period of at least 7
days following the execution of such agreement, the individ-
ual may revoke the agreement, and the agreement shall not
become effective or enforceable until the revocation period
has expired;

(H) if a waiver is requested in connection with an exit
incentive or other employment termination program offered
to a group or class of employees, the employer (at the com-
mencement of the period specified in subparagraph (F)) in-
forms the individual in writing in a manner calculated to be
understood by the average individual eligible to participate,
as to—

(i) any class, unit, or group of individuals covered by such
program, any eligibility factors for such program, and any
time limits applicable to such program; and

(ii) the job titles and ages of all individuals eligible or
selected for the program, and the ages of all individuals in
the same job classification or organizational unit who are not
eligible or selected for the program.
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(2) A waiver in settlement of a charge filed with the Equal
Employment Opportunity Commission, or an action filed in
court by the individual or the individual’s representative, al-
leging age discrimination of a kind prohibited under section
4 or 15 may not be considered knowing and voluntary unless
at a minimum—

(A) subparagraphs (A) through (E) of paragraph (1) have
been met; and

(B) the individual is given a reasonable period of time
within which to consider the settlement agreement.

(3) In any dispute that may arise over whether any of the
requirements, conditions, and circumstances set forth in sub-
paragraph (A), (B), (C), (D), (E), (F), (G), or (H) of paragraph
(1), or subparagraph (A) or (B) of paragraph (2), have been
met, the party asserting the validity of a waiver shall have
the burden of proving in a court of competent jurisdiction
that a waiver was knowing and voluntary pursuant to para-
graph (1) or (2).

(4) No waiver agreement may affect the Commission’s
rights and responsibilities to enforce this Act. No waiver
may be used to justify interfering with the protected right
of an employee to file a charge or participate in an investiga-
tion or proceeding conducted by the Commission.

Justice Breyer, with whom Justice O’Connor joins,
concurring.

This case focuses upon a worker who received a payment
from her employer and in return promised not to bring an
age-discrimination suit. Her promise failed the procedural
tests of validity set forth in the Older Workers Benefit Pro-
tection Act (OWBPA), 29 U. S. C. § 626(f)(1). I agree with
the majority that, because of this procedural failing, the
worker is free to bring her age-discrimination suit without
“tendering back” her employer’s payment as a precondition.
As a conceptual matter, a “tender back” requirement would
imply that the worker had ratified her promise by keeping
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her employer’s payment. For that reason, it would bar suit,
including suit by a worker (without other assets) who had
already spent the money he received for the promise. Yet
such an act of ratification could embody some of the same
procedural failings that led Congress to find the promise not
to sue itself invalid. For these reasons, as the majority
points out, a tender back precondition requirement would
run contrary to Congress’ statutory command. See ante,
at 426–427. Cf. 1 Restatement (Second) of Contracts § 85,
Comment b (1979) (a promise ratifying a voidable contract
“may itself be voidable for the same reason as the original
promise, or it may be voidable or unenforceable for some
other reason”); D. Dobbs, Law of Remedies 982 (1973)
(“[C]ourts must avoid allowing a recovery that has the effect
of substantially enforcing the contract that has been declared
unenforceable, since to do so would defeat the policy that led
to the . . . rule in the first place”).

I write these additional words because I believe it impor-
tant to specify that the statute need not, and does not,
thereby make the worker’s procedurally invalid promise to-
tally void, i. e., without any legal effect, say, like a contract
the terms of which themselves are contrary to public policy.
See 1 Restatement (Second) of Contracts § 7, Comment a
(1979); 2 id., § 178. Rather, the statute makes the contract
that the employer and worker tried to create voidable, like
a contract made with an infant, or a contract created through
fraud, mistake, or duress, which contract the worker may
elect either to avoid or to ratify. See 1 id., § 7, and Com-
ment b.

To determine whether a contract is voidable or void, courts
typically ask whether the contract has been made under con-
ditions that would justify giving one of the parties a choice
as to validity, making it voidable, e. g., a contract with an
infant; or whether enforcement of the contract would violate
the law or public policy irrespective of the conditions in
which the contract was formed, making it void, e. g., a con-
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tract to commit murder. Compare 1 id., § 7, Comment b
(voidable), with 2 id., § 178, and Comment d (void). The stat-
ute before us reflects concern about the conditions (of knowl-
edge and free choice) surrounding the making of a contract
to waive an age-discrimination claim. It does not reflect any
relevant concern about enforcing the contract’s substantive
terms. Nor does this statute, unlike the Federal Employ-
ers’ Liability Act, 35 Stat. 65, as amended, 45 U. S. C. § 51 et
seq., say that a contract waiving suit and thereby avoiding
liability is void. § 55. Rather, as the majority’s opinion
makes clear, see ante, at 426–427, the OWBPA prohibits
courts from finding ratification in certain circumstances, such
as those presented here, namely, a worker’s retention of an
employer’s payment for an invalid release. That fact may
affect ratification, but it need not make the contract void,
rather than voidable.

That the contract is voidable rather than void may prove
important. For example, an absolutely void contract, it is
said, “is void as to everybody whose rights would be affected
by it if valid.” 17A Am. Jur. 2d, Contracts § 7, p. 31 (1991).
Were a former worker’s procedurally invalid promise not to
sue absolutely void, might it not become legally possible for
an employer to decide to cancel its own reciprocal obligation,
say, to pay the worker, or to provide ongoing health bene-
fits—whether or not the worker in question ever intended
to bring a lawsuit? It seems most unlikely that Congress,
enacting a statute meant to protect workers, would have
wanted to create—as a result of an employer’s failure to fol-
low the law—any such legal threat to all workers, whether or
not they intend to bring suit. To find the contract voidable,
rather than void, would offer legal protection against such
threats.

At the same time, treating the contract as voidable could
permit an employer to recover his own reciprocal payment
(or to avoid his reciprocal promise) where doing so seems
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most fair, namely, where that recovery would not bar the
worker from bringing suit. Once the worker (who has made
the procedurally invalid promise not to sue) brings an age-
discrimination suit, he has clearly rejected (avoided) his
promise not to sue. As long as there is no “tender back”
precondition, his (invalid) promise will not have barred his
suit in conflict with the statute. Once he has sued, however,
nothing in the statute prevents his employer from asking for
restitution of his reciprocal payment or relief from any ongo-
ing reciprocal obligation. See Restatement of Restitution
§ 47, Comment b (1936) (“A person who transfers something
to another believing that the other thereby comes under a
duty to perform the terms of a contract . . . is ordinarily
entitled to restitution for what he has given if the obligation
intended does not arise and if the other does not perform”);
Dobbs, supra, at 994 (restitution is often allowed where ben-
efits are conferred under voidable contract). A number of
older state cases indicate, for example, that the amount of
consideration paid for an invalid release can be deducted
from a successful plaintiff ’s damages award. See, e. g., St.
Louis-San Francisco R. Co. v. Cox, 171 Ark. 103, 113–115,
283 S. W. 31, 35 (1926) (amount paid for invalid release may
be taken into consideration in setting remedy); Koshka v.
Missouri Pac. R. Co., 114 Kan. 126, 129–130, 217 P. 293, 295
(1923) (the sum paid for an invalid release may be treated as
an item of credit against damages); Miller v. Spokane Int’l
R. Co., 82 Wash. 170, 177–178, 143 P. 981, 984 (1914) (same);
Gilmore v. Western Elec. Co., 42 N. D. 206, 211–212, 172 N. W.
111, 113 (1919).

My point is that the statute’s provisions are consistent
with viewing an invalid release as voidable, rather than void.
Apparently, five or more Justices take this view of the mat-
ter. See post, at 436, n. 1 (Thomas, J., dissenting). As I
understand the majority’s opinion, it is also consistent with
this view, and I consequently concur in its opinion.
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Justice Scalia, dissenting.
I agree with Justice Thomas that the Older Workers

Benefit Protection Act (OWBPA), 29 U. S. C. § 626(f), does
not abrogate the common-law doctrines of “tender back”
and ratification. Because no “tender back” was made here,
I would affirm the judgment.

I do not consider ratification a second basis for affirmance,
since ratification cannot occur until the impediment to the
conclusion of the agreement is eliminated. Thus, an infant
cannot ratify his voidable contracts until he reaches majority,
and a party who has contracted under duress cannot ratify
until the duress is removed. See 1 E. Farnsworth, Con-
tracts § 4.4, p. 381, § 4.19, p. 443 (1990). Of course for some
contractual impediments, discovery itself is the cure. See
12 W. Jaeger, Williston on Contracts § 1527, p. 626 (3d ed.
1970) (ratification by a defrauded party may occur “after dis-
covery of the fraud”); 2 Farnsworth, supra, § 9.3, at 520 (rati-
fication by party entitled to avoid for mistake may occur
after “that party is or ought to be aware of the facts”). The
impediment here is not of that sort. OWBPA provides that
“[a]n individual may not waive any right or claim under th[e]
[Age Discrimination in Employment Act of 1967] unless the
waiver is knowing and voluntary,” 29 U. S. C. § 626(f)(1), and
says that a waiver “may not be considered knowing and vol-
untary” unless it satisfies the requirements not complied
with here, ibid. That a party later learns that those re-
quirements were not complied with no more enables ratifi-
cation of the waiver than does such knowledge at the time
of contracting render the waiver effective ab initio.

Justice Thomas, with whom The Chief Justice joins,
dissenting.

The Older Workers Benefit Protection Act (OWBPA), 29
U. S. C. § 626(f), imposes certain minimum requirements that
waivers of claims under the Age Discrimination in Employ-
ment Act of 1967 (ADEA), 29 U. S. C. § 621 et seq., must meet
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in order to be considered “knowing and voluntary.” The
Court of Appeals held that petitioner had ratified a release
of ADEA claims that did not comply with the OWBPA by
retaining the benefits she had received in exchange for the
release, even after she had become aware of the defect and
had decided to sue respondent. The majority does not sug-
gest that the Court of Appeals was incorrect in concluding
that petitioner’s conduct was sufficient to constitute ratifica-
tion of the release. Instead, without so much as acknowl-
edging the long-established principle that a statute “must
‘speak directly’ to the question addressed by the common
law” in order to abrogate it, United States v. Texas, 507 U. S.
529, 534 (1993) (quoting Mobil Oil Corp. v. Higginbotham,
436 U. S. 618, 625 (1978)), the Court holds that the OWBPA
abrogates both the common-law doctrine of ratification and
the doctrine that a party must “tender back” consideration
received under a release of legal claims before bringing suit.
Because the OWBPA does not address either of these
common-law doctrines at all, much less with the clarity nec-
essary to abrogate them, I respectfully dissent.

It has long been established that “ ‘[s]tatutes which invade
the common law . . . are to be read with a presumption favor-
ing the retention of long-established and familiar principles,
except when a statutory purpose to the contrary is evident.’ ”
United States v. Texas, supra, at 534 (quoting Isbrandtsen
Co. v. Johnson, 343 U. S. 779, 783 (1952)). Congress is un-
derstood to legislate against a background of common-law
principles, Astoria Fed. Sav. & Loan Assn. v. Solimino, 501
U. S. 104, 108 (1991), and thus “does not write upon a clean
slate,” United States v. Texas, supra, at 534. As a result,
common-law doctrines “ ‘ought not to be deemed to be re-
pealed, unless the language of a statute be clear and explicit
for this purpose.’ ” Norfolk Redevelopment and Housing
Authority v. Chesapeake & Potomac Telephone Co. of Va.,
464 U. S. 30, 35–36 (1983) (quoting Fairfax’s Devisee v. Hunt-
er’s Lessee, 7 Cranch 603, 623 (1813)).
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The only clear and explicit purpose of the OWBPA is to
define “knowing and voluntary” in the context of ADEA
waivers. Prior to the statute’s enactment, the Courts of
Appeals had disagreed about the proper standard for deter-
mining whether such waivers were knowing and voluntary.
Several courts had adopted a “totality of the circumstances”
test as a matter of federal waiver law, see, e. g., Cirillo v.
Arco Chemical Co., 862 F. 2d 448, 451 (CA3 1988); Bormann
v. AT&T Communications, Inc., 875 F. 2d 399, 403 (CA2),
cert. denied, 493 U. S. 924 (1989); O’Hare v. Global Natural
Resources, Inc., 898 F. 2d 1015, 1017 (CA5 1990), while others
had relied solely on common-law contract principles, see
Runyan v. National Cash Register Corp., 787 F. 2d 1039,
1044, n. 10, 1045 (CA6) (en banc), cert. denied, 479 U. S. 850
(1986); Lancaster v. Buerkle Buick Honda Co., 809 F. 2d 539,
541 (CA8), cert. denied, 482 U. S. 928 (1987). In enacting
the OWBPA, Congress adopted neither approach, instead
setting certain minimum requirements that every release of
ADEA rights and claims must meet in order to be deemed
knowing and voluntary. I therefore agree with the Court
that the OWBPA abrogates the common-law definition of a
“knowing and voluntary” waiver where ADEA claims are
involved.

From this rather unremarkable proposition, however, the
Court leaps to the conclusion that the OWBPA supplants the
common-law doctrines of ratification and tender back. The
doctrine of ratification (also known in contract law as affir-
mation) provides that a party, after discovering a defect in
the original release, can make binding that otherwise void-
able release either explicitly or by failing timely to return
the consideration received. See 1 Restatement (Second) of
Contracts § 7, Comments d, e (1979); 1 E. Farnsworth, Con-
tracts §§ 4.15, 4.19 (1990).1 The tender back doctrine re-

1 For the reasons noted by Justice Breyer, see ante, at 431–432, I
think it cannot be doubted that releases that fail to meet the OWBPA’s
requirements are merely voidable, rather than void.
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quires, as a condition precedent to suit, that a plaintiff return
the consideration received in exchange for a release, on the
theory that it is inconsistent to bring suit against the defend-
ant while at the same time retaining the consideration re-
ceived in exchange for a promise not to bring such a suit.
See Buffum v. Peter Barceloux Co., 289 U. S. 227, 234 (1933)
(citing state cases).

The OWBPA simply does not speak to ratification. It is
certainly not the case—notwithstanding the Court’s state-
ment that the OWBPA “governs the effect under federal law
of waivers or releases on ADEA claims,” ante, at 427—that
ratification can never apply in the context of ADEA releases.
There is no reason to think that releases voidable on non-
statutory grounds such as fraud, duress, or mistake cannot
be ratified: The OWBPA merely imposes requirements for
knowing and voluntary waivers and is silent regarding fraud,
duress, and mistake. Further, the statute makes no men-
tion of whether there can ever be a valid ratification in the
more specific instance, presented by this case, of a release of
ADEA claims that fails to satisfy the statute’s requirements.
Instead, the statute merely establishes prerequisites that
must be met for a release to be considered knowing and vol-
untary; the imposition of these statutory requirements says
absolutely nothing about whether a release that fails to meet
these prerequisites can ever be ratified.

Not only does the text of the OWBPA make no mention of
ratification, but it also cannot be said that the doctrine is
inconsistent with the statute. The majority appears to rea-
son that ratification cannot apply in the ADEA context be-
cause releases would be given legal effect where they should
have none. As the Court explains, “the release can have no
effect on [the employee’s] ADEA claim unless it complies
with the OWBPA.” Ibid. Or, put another way, because
petitioner’s release did not comply with the statute, “it is
unenforceable against her insofar as it purports to waive or
release her ADEA claim.” Ante, at 428.
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The Court’s concerns, however, appear directed at ratifi-
cation itself, rather than at its application in the ADEA con-
text. Ratification necessarily applies where a release is un-
enforceable against one party at its adoption because of some
deficiency; the whole point of ratification is to give legal ef-
fect to an otherwise voidable release. By defining the re-
quirements that must be met for a release of ADEA claims
to be considered knowing and voluntary, the OWBPA merely
establishes one of the ways in which a release may be unen-
forceable at its adoption. The OWBPA does not suggest any
reason why a noncomplying release cannot be made binding,
despite the original defect, in the same manner as any other
voidable release.

Nor does ratification conflict with the purpose of the
OWBPA. Ratification occurs only when the employee real-
izes that the release does not comply with the OWBPA and
nevertheless assents to be bound. See 12 W. Jaeger, Willis-
ton on Contracts § 1527 (3d ed. 1970) (ratification may occur
only after defect is discovered); 3 Restatement (Second) of
Contracts § 381 (same). This is surely consistent with the
statutory purpose of ensuring that waivers of ADEA claims
are knowing and voluntary.2

The question remains whether the OWBPA imposes re-
quirements that a ratification must meet. Ratification of a
voidable release, like the release itself, must be knowing and
voluntary. Otherwise, it too is voidable by the innocent
party. See 1 id., § 85, Comment b. Although the Court
does not expressly address this question, it appears that the
Court’s holding requires, at minimum, that the statutory re-
quirements apply in the ratification context.

The OWBPA does not, however, clearly displace the
common-law definition of “knowing and voluntary” in the

2 Although the Court, relying on the statute’s title, defines the OWBPA’s
purpose broadly as “protect[ing] the rights and benefits of older workers,”
ante, at 427, the statute itself suggests only the more specific purpose of
preventing unknowing or involuntary waivers of ADEA rights and claims.
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ratification context. The statute itself states that it applies
to waivers and is absolutely silent regarding ratification or
affirmation. Further, several of the statutory require-
ments cannot be translated easily into the ratification con-
text. The requirements that an employee be given a period
of at least 21 days to consider the agreement, 29 U. S. C.
§ 626(f)(1)(F)(i), and that he have a 7-day period in which to
revoke the agreement, § 626(f)(1)(G), naturally apply in the
context of the original release, but seem superfluous when
applied to ratification. For example, when an employee has
implicitly ratified the original release by retaining the con-
sideration for several months after discovering its defects, a
21-day waiting period to consider the agreement and a 7-day
revocation period have no place. An employee thus may
ratify a release that fails to comply with the OWBPA.

For many of the same reasons that the OWBPA does not
abrogate the doctrine of ratification, it also does not abrogate
the tender back requirement. Certainly the statute does
not supplant the tender back requirement in its entirety.
Where a release complies with the statute but is voidable on
other grounds (such as fraud), the OWBPA does not relieve
an employee of the obligation to return the consideration re-
ceived before suing his employer; the OWBPA does not even
arguably address such a situation. And in the more specific
context of a release that fails to comply with the OWBPA,
the statute simply says nothing about whether there can
ever be an obligation to tender back the consideration before
filing suit.

Nor is the tender back requirement inconsistent with the
OWBPA. Although it does create an additional obligation
that would not exist but for the noncomplying release, the
doctrine merely puts the employee to a choice between
avoiding the release and retaining the benefit of his bargain.
After all, this doctrine does not preclude suit but merely acts
as a condition precedent to it; the employee need only return
the consideration before the statute of limitations period has
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run. And despite the Court’s concern that “[i]n many in-
stances a discharged employee likely will have spent the
moneys received and will lack the means to tender their re-
turn,” ante, at 427; see also ante, at 431 (Breyer, J., concur-
ring),3 courts have interpreted the tender back doctrine
flexibly, such that immediate tender is not always required.
See D. Dobbs, Law of Remedies § 9.4, p. 622 (1973); Fleming
v. United States Postal Service AMF O’Hare, 27 F. 3d 259,
260 (CA7 1994). If anything, the Court’s holding creates a
windfall for an employee who may now retain the consider-
ation received from his employer while at the same time fil-
ing suit.

Finally, it is clear that the statutory requirements have no
application to the tender back requirement. The tender
back doctrine operates not to make the voidable release bind-
ing, as does ratification, but rather precludes a party from
simultaneously retaining the benefits of the release and
suing to vindicate released claims. See supra, at 436–437.
That is, the requirement to tender back is simply a condition
precedent to suit; it has nothing to do with whether a waiver
was knowing and voluntary. Nothing in the statute even
arguably implies that the statutory requirements must be
met before this obligation arises.

In sum, the OWBPA does not clearly and explicitly abro-
gate the doctrines of ratification and tender back. Con-
gress, of course, is free to do so. But until it does, these
common-law doctrines should apply to releases of ADEA
claims, just as they do to other releases. Because the Court
of Appeals determined that petitioner had indeed ratified her

3 The statements of the majority in this regard, like much of the majority
opinion generally, imply that noncomplying releases are void as against
public policy, rather than voidable. That certainly is not the case. See
n. 1, supra. And Justice Breyer does not explain why his alternative—
permitting the employer to seek restitution—survives the OWBPA while
the tender back requirement does not. See ante, at 433.
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release, and there is no reason to think that this determina-
tion was in error, I would affirm. I therefore respectfully
dissent.
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NEWSWEEK, INC. v. FLORIDA DEPARTMENT OF
REVENUE et al.

on petition for writ of certiorari to the district
court of appeal of florida, first district

No. 97–663. Decided February 23, 1998

After respondent Florida Department of Revenue denied petitioner News-
week a refund of sales taxes paid under an unconstitutional scheme,
Newsweek filed suit, alleging that the State’s failure to accord it retro-
active relief violated due process under McKesson Corp. v. Division
of Alcoholic Beverages and Tobacco, Fla. Dept. of Business Regula-
tion, 496 U. S. 18. The Florida trial court granted summary judgment
against Newsweek, and the District Court of Appeal affirmed, distin-
guishing McKesson as expressly predicated upon the fact that the tax-
payer there had no meaningful predeprivation remedy, whereas Florida
law here permits prepayment tax challenges. The court held that
Newsweek was afforded due process because it could have pursued this
prepayment remedy without suffering onerous penalties.

Held: Newsweek can use Florida’s refund procedures to adjudicate the
merits of its claim. A State has the flexibility to maintain an exclu-
sively predeprivation remedial scheme, so long as that scheme is clear
and certain. Reich v. Collins, 513 U. S. 106, 110–111. Under Florida
law, however, there was a longstanding practice of permitting taxpayers
to seek refunds for taxes paid under an unconstitutional statute. While
a State may be free to require taxpayers to litigate first and pay later,
due process prevents it from applying this requirement to taxpayers
who reasonably relied on the apparent availability of a postpayment
refund when paying the tax.

Certiorari granted; 689 So. 2d 361, vacated and remanded.

Per Curiam.

Effective January 1, 1988, Florida exempted newspapers,
but not magazines, from its sales tax. See Fla. Stat.
§§ 212.08(7)(w), 212.05(1)(i) (Supp. 1988). In 1990, the Flor-
ida Supreme Court found this classification invalid under the
First Amendment of the Constitution of the United States.
See Department of Revenue v. Magazine Publishers of
America, Inc., 565 So. 2d 1304 (1990), vacated and remanded,
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Miami Herald Publishing Co. v. Dept. of Revenue, 499 U. S.
972 (1991), reaff ’d, 604 So. 2d 459 (1992). In the wake of this
ruling, Newsweek, a magazine, filed a claim for a refund of
sales taxes it had paid between 1988 and 1990. See Fla.
Stat. § 215.26(1) (Supp. 1998) (“The Comptroller of the state
may refund . . . any moneys paid into the State Treasury”).

When the Department of Revenue denied the refund,
Newsweek filed suit, alleging the State’s failure to accord it
retroactive relief violated its due process rights under Mc-
Kesson Corp. v. Division of Alcoholic Beverages and To-
bacco, Fla. Dept. of Business Regulation, 496 U. S. 18 (1990).
The Florida trial court granted summary judgment against
Newsweek, and the District Court of Appeal affirmed. Al-
though acknowledging McKesson’s requirement of “mean-
ingful backward-looking relief” when a taxpayer is forced
to pay a tax before having an opportunity to establish its
unconstitutionality, the District Court of Appeal held: “Mc-
Kesson is distinguishable because that holding was expressly
predicated upon the fact that the taxpayer had no meaning-
ful predeprivation remedy.” 689 So. 2d 361, 363 (1997).
The court interpreted Florida law to permit prepayment tax
challenges by filing an action and paying the contested
amount into the court registry, posting a bond, or obtaining
a court order approving an alternative arrangement. See
id., at 363–364 (citing Fla. Stat. § 72.011 (1987)). The court
concluded Newsweek was afforded due process because it
could have pursued this prepayment remedy without suffer-
ing onerous penalties. See 689 So. 2d, at 364.

The District Court of Appeal’s decision failed to consider
our decision in Reich v. Collins, 513 U. S. 106 (1994). There,
the Georgia Supreme Court had rejected a taxpayer’s refund
claim filed pursuant to a general refund statute, dismissing
any due process concerns because a predeprivation remedy
was available. See id., at 110. While assuming the consti-
tutional adequacy of Georgia’s predeprivation procedures,
we nonetheless reversed because “no reasonable taxpayer
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would have thought that [the predeprivation procedures]
represented, in light of the apparent applicability of the
refund statute, the exclusive remedy for unlawful taxes.”
Id., at 111 (emphasis deleted). Until the Georgia Supreme
Court’s ruling, the taxpayer had no way of knowing from
either the statutory language or case law that he could not
pursue a postpayment refund and was relegated to a predep-
rivation remedy. See id., at 111–112. We emphasized a
State “has the flexibility to maintain an exclusively predepri-
vation remedial scheme, so long as that scheme is ‘clear and
certain.’ ” Id., at 110–111. But a State may not “bait and
switch” by “hold[ing] out what plainly appears to be a ‘clear
and certain’ postdeprivation remedy and then declare, only
after the disputed taxes have been paid, that no such remedy
exists.” Id., at 111, 108.

Under Florida law, there was a longstanding practice of
permitting taxpayers to seek refunds under § 215.26 for
taxes paid under an unconstitutional statute. See, e. g.,
State ex rel. Hardaway Contracting Co. v. Lee, 155 Fla. 724,
21 So. 2d 211 (1945). At Florida’s urging, federal courts
have dismissed taxpayer challenges, including constitutional
challenges, because § 215.26 appeared to provide an adequate
postpayment remedy for refunds. See Tax Injunction Act,
28 U. S. C. § 1341 (“The district courts shall not enjoin . . .
any tax under State law where a plain, speedy and efficient
remedy may be had in the courts of such State”); see, e. g.,
Osceola v. Florida Dept. of Revenue, 893 F. 2d 1231, 1233
(CA11 1990); Rendon v. State of Fla., 930 F. Supp. 601 (SD
Fla. 1996). This Court, too, has interpreted Florida law to
provide a postpayment remedy. See McKesson, supra, at
24, n. 4 (“It appears . . . Florida law does not require a tax-
payer to pay under protest in order to preserve the right to
challenge a remittance in a postpayment refund action”).
The State does not dispute this settled understanding. The
effect of the District Court of Appeal’s decision below, how-
ever, was to cut off Newsweek’s recourse to § 215.26. While
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Florida may be free to require taxpayers to litigate first and
pay later, due process prevents it from applying this require-
ment to taxpayers, like Newsweek, who reasonably relied on
the apparent availability of a postpayment refund when pay-
ing the tax.

Newsweek is entitled to a clear and certain remedy and
thus it can use the refund procedures to adjudicate the mer-
its of its claim. We grant the petition for a writ of certio-
rari, vacate the judgment, and remand the case for proceed-
ings not inconsistent with this opinion.

It is so ordered.



522us2$25Z 12-04-98 14:38:53 PAGES OPINPGT

446 OCTOBER TERM, 1997

Per Curiam

ARTEAGA v. UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

on motion for leave to proceed in forma pauperis

No. 97–6749. Decided February 23, 1998*

Held: Abusive filer’s motion to proceed in forma pauperis is denied; and
for the reasons discussed in Martin v. District of Columbia Court of
Appeals, 506 U. S. 1, he is barred from filing any further certiorari peti-
tions in noncriminal matters unless he first pays the required docketing
fee and submits his petition in compliance with Rule 33.1.

Motion denied.

Per Curiam.

Pro se petitioner Lorenzo Arteaga seeks leave to proceed
in forma pauperis to file a petition for a writ of certiorari to
the Ninth Circuit. The Ninth Circuit affirmed the District
Court’s dismissal with prejudice of petitioner’s complaint for
failure to amend his complaints pursuant to the District
Court’s instructions.

We deny petitioner leave to proceed in forma pauperis.
He is allowed until March 16, 1998, within which to pay the
docketing fee required by Rule 38 and to submit his petition
in compliance with Rule 33.1. For the reasons discussed
below, we also direct the Clerk of the Court not to accept
any further petitions for certiorari in noncriminal matters
from petitioner unless he first pays the docketing fee re-
quired by Rule 38 and submits his petition in compliance
with Rule 33.1.

Petitioner has filed 20 petitions with this Court, 16 in the
past two Terms. All have been denied without recorded
dissent. In 1997, we invoked Rule 39.8 to deny petitioner in
forma pauperis status. Arteaga v. California, post, p. 804.
Petitioner nevertheless has filed another frivolous petition

*Together with Arteaga v. Wilson, Governor of California, et al., also
on motion for leave to proceed in forma pauperis.



522us2$25H 12-04-98 14:38:53 PAGES OPINPGT

447Cite as: 522 U. S. 446 (1998)

Stevens, J., dissenting

with this Court. In his petition and supplemental petition,
Arteaga appears to assert that he is an innocent person
falsely imprisoned and to allege numerous constitutional
violations and conspiracies among prison, court, and gov-
ernment officials. He does not address the reasons for the
District Court’s dismissal.

Accordingly, we enter this order barring prospective in
forma pauperis filings by petitioner in noncriminal cases
for the reasons discussed in Martin v. District of Columbia
Court of Appeals, 506 U. S. 1 (1992) (per curiam).

It is so ordered.

Justice Stevens, dissenting.
For reasons previously stated, see Martin v. District of

Columbia Court of Appeals, 506 U. S. 1, 4 (1992) (Stevens,
J., dissenting), and cases cited, I respectfully dissent.
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REGIONS HOSPITAL v. SHALALA, SECRETARY OF
HEALTH AND HUMAN SERVICES

certiorari to the united states court of appeals for
the eighth circuit

No. 96–1375. Argued December 1, 1997—Decided February 24, 1998

Under the Medicare Act and its implementing regulations, a hospital (a
provider) may obtain reimbursement for “allowable cost[s]” (including
the costs of certain graduate medical education (GME) programs for
interns and residents) by preparing a report at the close of each fiscal
year and filing it with a “fiscal intermediary” designated by respondent
Secretary. The intermediary examines the cost report, audits it when
found necessary, and issues a written “notice of amount of program re-
imbursement” (NAPR), which determines the total amount payable for
Medicare services during the reporting period. The NAPR is subject
to review by the Provider Reimbursement Review Board (PRRB), the
Secretary, and ultimately the courts. By regulation, the Secretary may
reopen, within three years, any determination by an intermediary, the
PRRB, or the Secretary herself to recoup excessive (or correct insuffi-
cient) reimbursement for a given year. In 1986, Congress changed the
method for calculating reimbursable GME costs. In lieu of discrete
annual determinations of “reasonable cost . . . actually incurred,” 42
U. S. C. § 1395x(v)(1)(A), the “GME Amendment” now requires the “Sec-
retary [to] determine, for [a] hospital’s cost reporting period that began
during fiscal year 1984, the average amount recognized as reasonable
under [the Act] for direct [GME] costs of the hospital for each full-time-
equivalent resident,” § 1395ww(h)(2)(A), and directs the Secretary to
use the 1984 amount, adjusted for inflation, to calculate a hospital’s GME
reimbursement for subsequent years, § 1395ww(h)(2). Based on indica-
tions that some “questionable” GME costs had been “erroneously reim-
bursed” to providers for their 1984 base year, the Secretary’s “reaudit”
regulation, 42 CFR § 413.86(e), interprets the GME Amendment to au-
thorize intermediaries to conduct a second audit of the 1984 GME costs
to ensure accurate reimbursements in future years. The reaudit rule
permits no recoupment of excess reimbursement for years in which the
reimbursement determination has become final. Rather, the rule seeks
to prevent future overpayments and to permit recoupment of prior ex-
cess reimbursement only for years still within the three-year reopen-
ing window.
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Petitioner Regions Hospital (Hospital) is eligible for GME cost reim-
bursement. A reaudit commenced in late 1990 yielded a determination
that the Hospital’s total allowable 1984 GME costs were $5,916,868,
down from the original NAPR of $9,892,644. The recomputed average
per-resident amount was $49,805, in contrast to the original $70,662.
The Secretary sought to use this recomputed amount to determine reim-
bursements for future years and past years within the three-year win-
dow. The Secretary did not attempt to recoup excessive reimburse-
ment paid to the Hospital for its 1984 GME costs, for the three-year
window had already closed on that year. Appealing to the PRRB, the
Hospital challenged the validity of the reaudit rule. The PRRB re-
sponded that it lacked authority to invalidate the rule. On expedited
review, the District Court granted the Secretary summary judgment,
concluding that § 1395ww(h)(2)(A)’s language was ambiguous, that the
reaudit rule reasonably interpreted Congress’ prescription, and that the
reauditing did not impose an impermissible “retroactive rule.” The
Eighth Circuit affirmed.

Held:
1. The Secretary’s reaudit rule is not impermissibly retroactive. The

rule is in full accord with Landgraf v. USI Film Products, 511 U. S.
244, which explained that the legal effect of conduct should ordinarily
be assessed under the law existing when the conduct took place, id., at
265, but further clarified that a prescription is not made retroactive
merely because it draws upon antecedent facts for its operation, id., at
270, n. 24. The reaudit rule calls for the correct application of the cost
reimbursement principles in effect at the time the costs were incurred,
not the application of any new reimbursement principles. Cf. Bowen v.
Georgetown Univ. Hospital, 488 U. S. 204, 207. Furthermore, the re-
audits leave undisturbed the actual reimbursements for 1984 and any
later reporting years on which the three-year reopening window had
closed. The adjusted reasonable cost figures resulting from the re-
audits are to be used solely to calculate reimbursements for still open
and future years. P. 456.

2. The reaudit rule is a reasonable interpretation of the GME Amend-
ment. Pp. 457–464.

(a) In determining whether an agency’s interpretation of a statute
is entitled to deference, a court asks first whether Congress’ intent is
clear as to the precise question at issue. Chevron U. S. A. Inc. v. Natu-
ral Resources Defense Council, Inc., 467 U. S. 837, 842. If, by employ-
ing traditional statutory construction tools, id., at 843, n. 9, the court
determines that Congress’ intent is clear, that ends the matter, id., at
842. But if the statute is silent or ambiguous as to the specific issue,
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the court next asks whether the agency’s answer is based on a permissi-
ble construction of the statute. Id., at 843. An agency’s reading that
fills a gap or defines a term in a reasonable way in light of the Legisla-
ture’s design controls, even if it is not the answer the court would have
reached in the first instance. Id., at 843, n. 11. P. 457.

(b) While other provisions of the Medicare Act speak clearly
to the timing of other “recognized as reasonable” determinations,
§ 1395ww(h)(2)(A) is silent, and therefore ambiguous, on the question
whether Congress intended to prohibit the Secretary from reauditing a
provider’s statement of 1984 GME costs to eliminate past errors, outside
the three-year reopening window. The statute’s instruction to deter-
mine for 1984 the “amount recognized as reasonable” does not inevitably
refer to the amount originally, or on reopening within three years, rec-
ognized as reasonable, but could plausibly be read to mean, in light of
the new methodology making 1984 critical for all subsequent years, an
“amount recognized as reasonable” through a reauditing process de-
signed to catch errors that, if perpetuated, could grossly distort future
reimbursements. There is no apparent support for the Hospital’s con-
tention that Congress could not have intended “recognized as reason-
able” to mean two separate amounts: one for 1984 itself; and a lower,
recalculated amount once the Secretary, cognizant that 1984 had become
the base year for subsequent determinations, checked and discovered
miscalculations. It is hard to believe that Congress intended that mis-
classified and nonallowable costs would continue to be recognized
through the GME payment indefinitely. Thus, while the Hospital’s
reading is plausible, it is not the only possible interpretation. See Sul-
livan v. Everhart, 494 U. S. 83, 89. Pp. 457–460.

(c) The reaudit rule merits this Court’s approbation because it re-
flects a reasonable interpretation of the law. See Holly Farms Corp.
v. NLRB, 517 U. S. 392, 409. The GME Amendment’s purpose was to
limit payments to hospitals. The reaudit rule brings the base-year cal-
culation in line with Congress’ pervasive instruction for reasonable cost
reimbursement. The rule does not permit recoupment of any time-
barred 1984 overpayment, but it enables the Secretary, for open and
future years, to carry out her responsibility to reimburse only reason-
able costs, and to prevent payment of uncovered, improperly classified,
or excessive costs. Until the GME Amendment in 1986, GME costs
were determined annually; one year’s determination did not control a
later year’s reimbursement. The GME Amendment became law at a
time when many other Medicare changes were underway, so that GME
costs were not given prompt scrutiny. The GME Amendment intro-
duced the new statutory concept of per-resident GME costs; it was this
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innovation that caused the Secretary to examine GME costs reimbursed
in the past and to question the significant variation in costs once al-
lowed. Concerned that providers may have been reimbursed errone-
ously, the Secretary attempted to assure reimbursement in future and
still open years of reasonable costs, but no more. To accomplish this,
the Secretary endeavored to strip from the base-period amount im-
proper costs, e. g., physician costs for activities unrelated to the GME
program, malpractice costs, and excessive administrative and general
service costs. The Secretary so proceeded on the assumption that Con-
gress, when it changed the system for GME cost reimbursement, surely
did not want to cement misclassified and nonallowable costs into future
reimbursements, thus perpetuating literally million-dollar mistakes.
Viewed in the context of the other, contemporaneous changes in Medi-
care and the Secretary’s decision not to pursue recoupment of 1984 GME
reimbursements, the three-year gap from the 1986 enactment of the
GME Amendment to release of the Secretary’s final regulations in 1989
was not exorbitant. The Court rejects the Hospital’s “fairness” and
“issue preclusion” arguments against the reaudit rule’s reasonableness
as an interpretation of the governing legislation. Pp. 460–464.

91 F. 3d 57, affirmed.

Ginsburg, J., delivered the opinion of the Court, in which Rehnquist,
C. J., and Stevens, Kennedy, Souter, and Breyer, JJ., joined. Scalia,
J., filed a dissenting opinion, in which O’Connor and Thomas, JJ., joined,
post, p. 464.

Ronald N. Sutter argued the cause and filed briefs for
petitioner.

Lisa Schiavo Blatt argued the cause for respondent.
With her on the brief were Acting Solicitor General Wax-
man, Assistant Attorney General Hunger, Deputy Solicitor
General Kneedler, Deputy Assistant Attorney General Pres-
ton, Barbara C. Biddle, Neil H. Koslowe, Harriet S. Rabb,
Henry R. Goldberg, and Thomas W. Coons.

Justice Ginsburg delivered the opinion of the Court.

Section 9202(a) of the Medicare and Medicaid Budget Rec-
onciliation Amendments of 1985, Pub. L. 99–272, 100 Stat.
151, 171–175, 42 U. S. C. § 1395ww(h) (GME Amendment),
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provides: “The Secretary [of Health and Human Services]
shall determine, for the hospital’s cost reporting period that
began during fiscal year 1984, the average amount recog-
nized as reasonable under this subchapter for direct graduate
medical education costs of the hospital for each full-time-
equivalent resident.” § 1395ww(h)(2)(A). The Amendment
directs the Secretary to use the 1984 amount, adjusted for
inflation, to calculate a hospital’s graduate medical education
(GME) reimbursement for subsequent years. § 1395ww(h)
(2). The Secretary interprets the GME Amendment to per-
mit a second audit of the 1984 GME costs to ensure accurate
future reimbursements, even though the GME costs had been
audited previously. 42 CFR § 413.86(e) (1996). This case
presents the question whether the Secretary’s “reaudit” rule
is a reasonable interpretation of the GME Amendment.
We conclude that it is.

I
A

Under the Medicare Act and its implementing regula-
tions, 42 U. S. C. § 1395 et seq., the costs of certain educa-
tional programs for interns and residents, known as GME
programs, are “allowable cost[s]” for which a hospital (a pro-
vider) may receive reimbursement. 42 CFR § 413.85(a)
(1996). At the close of each fiscal year, the provider pre-
pares a “cost repor[t].” § 405.1801(b). That report, which
serves as the basis for its total allowable Medicare reim-
bursement, shows the provider’s costs and the percentage
of those costs allocated to Medicare services. §§ 413.20(b),
413.24(f). The provider files the report with a “fiscal inter-
mediary,” usually an insurance company, designated by the
Secretary. 42 U. S. C. § 1395h. The intermediary exam-
ines the cost report, audits it when found necessary, and
issues a written “notice of amount of program reimburse-
ment” (NAPR). The NAPR determines the total amount
payable to the provider for Medicare services during
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the reporting period, 42 CFR § 405.1803 (1996), and is subject
to review by the Provider Reimbursement Review Board
(PRRB), the Secretary, and ultimately the courts. See 42
U. S. C. §§ 1395oo(a), (b), (f)(1); 42 CFR §§ 405.1835, 405.1837
(1996).

By regulation, the Secretary may reopen, within three
years, any determination by a fiscal intermediary, the PRRB,
or the Secretary herself “to revise any matter in issue at
any such proceedings.” § 405.1885(a). In other words, the
Secretary can recoup excessive (or correct insufficient) reim-
bursement for a given year so long as the Secretary acts
within the three-year reopening window.

In April 1986, Congress changed the method for calculat-
ing reimbursable GME costs. See 42 U. S. C. § 1395ww(h).
In lieu of discrete annual determinations of “reasonable cost
. . . actually incurred,” § 1395x(v)(1)(A), Congress designated
a baseline year, 1984, for cost determinations, i. e., costs “rec-
ognized as reasonable” for that year would serve as the base
figure used to calculate GME reimbursements for all subse-
quent years. The GME Amendment directed the Secretary
to determine a per-resident amount by dividing each provid-
er’s 1984 GME costs “recognized as reasonable” by the num-
ber of full-time-equivalent residents working for the pro-
vider in 1984. § 1395ww(h)(2)(A). The 1984 per-resident
amount, adjusted for inflation, would then be used to deter-
mine the provider’s GME reimbursements for all fiscal years
“beginning on or after July 1, 1985.” Note following 42
U. S. C. § 1395ww, p. 1131. The provider’s reimbursable
costs for a particular year would be computed by multiplying
the inflation-adjusted 1984 per-resident amount by the pro-
vider’s weighted number of full-time-equivalent residents, as
determined by § 1395ww(h)(4), and the hospital’s Medicare
patient load, § 1395ww(h)(3)(C).

In September 1988, the Secretary published a proposed
regulation to implement the GME Amendment. At that
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time, the Secretary reported reason to believe some “ques-
tionable” GME costs had been “erroneously reimbursed” to
providers for their 1984 fiscal year, the period Congress des-
ignated in 1986 to serve continually as the base year. 53
Fed. Reg. 36591 (1988). To prevent perpetuation of past
mistakes under the new GME cost-reimbursement methodol-
ogy, the Secretary proposed to give fiscal intermediaries re-
auditing authority to ensure that future payments would be
based on an “accurate” determination of providers’ 1984
GME costs. Id., at 36591–36592. The final regulation, pub-
lished in September 1989, instructs intermediaries to verify
each hospital’s base-year GME costs and its average number
of full-time-equivalent residents; exclude from those base-
year GME costs “any nonallowable or misclassified costs, in-
cluding those previously allowed under . . . this chapter”;
and, upon the hospital’s request, include GME costs misclas-
sified as operating costs during the base period. 42 CFR
§§ 413.86(e)(1)(ii)(A)–(C) (1996).

The Secretary made clear that the reaudit rule permitted
no recoupment of excess reimbursement for years in which
the reimbursement determination had become final. 54 Fed.
Reg. 40302 (1989). Rather, the rule sought to prevent fu-
ture overpayments and to permit recoupment of prior excess
reimbursement only for years in which the reimbursement
determination had not yet become final. Id., at 40301,
40302; 42 CFR § 413.86(e)(1)(iii) (1996).

B

Regions Hospital (Hospital), the petitioner, is a teaching
hospital eligible for GME cost reimbursement.1 On Febru-
ary 28, 1986, the Hospital received from its intermediary an
NAPR for the 1984 reporting period which reflected total
1984 GME costs of $9,892,644. A reaudit commenced in late

1 When the petitioner filed its petition and briefs with the Court, it
was known as “St. Paul-Ramsey Medical Center.” It changed its name to
“Regions Hospital” on September 15, 1997.
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1990 ultimately yielded a determination that the Hospital’s
total allowable 1984 GME costs were $5,916,868. The re-
computed average per-resident amount was $49,805, in con-
trast to the original $70,662. The Secretary sought to use
this recomputed amount to determine reimbursements for
future years and past years within the three-year reopening
window of § 405.1885. The reaudit determination would not
be used to recoup excessive reimbursement paid to the Hos-
pital for its 1984 GME costs, for the three-year window had
already closed on that year.

On appeal to the PRRB, the Hospital challenged the valid-
ity of the reaudit rule. The PRRB responded that it lacked
authority to invalidate the Secretary’s regulation, and
the Hospital sought expedited judicial review under 42
U. S. C. § 1395oo(f)(1). On cross-motions for summary judg-
ment, the District Court for the District of Minnesota ruled
for the Secretary. Adopting the reasoning of the Court of
Appeals for the District of Columbia Circuit in Administra-
tors of the Tulane Educational Fund v. Shalala, 987 F. 2d
790 (1993), cert. denied, 510 U. S. 1064 (1994), the District
Court concluded that the language of § 1395ww(h)(2)(A) was
ambiguous, and that the Secretary’s reaudit regulation rea-
sonably interpreted Congress’ prescription. The District
Court also held that the reauditing did not impose an imper-
missible “retroactive rule.” App. to Pet. for Cert. 7a–8a.

The Court of Appeals for the Eighth Circuit affirmed in
a per curiam opinion, following Tulane. St. Paul-Ramsey
Medical Center, Inc. v. Shalala, 91 F. 3d 57 (1996). In a
similar case, the Sixth Circuit, rejecting Tulane, saw no am-
biguity in the GME Amendment and alternately held that
even if the provision lacked clarity, the Secretary’s interpre-
tation was unreasonable. Toledo Hospital v. Shalala, 104
F. 3d 791, 797–801 (1997), cert. pending, No. 96–2046. We
granted certiorari to resolve this conflict, 520 U. S. 1250
(1997), and now affirm the Eighth Circuit’s judgment.
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II

The Hospital argues that the Secretary’s reaudit regula-
tion is an impermissible retroactive rule and, on that account
alone, is invalid. It is an argument we need not linger over.
Landgraf v. USI Film Products, 511 U. S. 244 (1994), ex-
plained that “ ‘the legal effect of conduct should ordinarily be
assessed under the law that existed when the conduct took
place,’ ” id., at 265 (quoting Kaiser Aluminum & Chemical
Corp. v. Bonjorno, 494 U. S. 827, 855 (1990) (Scalia, J., concur-
ring)), but further clarified that a prescription “ ‘is not made
retroactive merely because it draws upon antecedent facts
for its operation,’ ” 511 U. S., at 270, n. 24 (quoting Cox v. Hart,
260 U. S. 427, 435 (1922)). The reaudit rule accords with
Landgraf ’s instruction. The rule calls for application of the
cost-reimbursement principles in effect at the time the costs
were incurred. A correct application of those principles, not
the application of any new reimbursement principles, is the
rule’s objective. Cf. Bowen v. Georgetown Univ. Hospital,
488 U. S. 204, 207 (1988) (regulation at issue impermissibly
invoked a new substantive standard as a basis for recouping
sums previously paid to hospitals). Furthermore, the Sec-
retary’s reaudits leave undisturbed the actual 1984 reim-
bursements and reimbursements for any later cost-reporting
year on which the three-year reopening window had closed.
The adjusted reasonable cost figures resulting from the re-
audits are to be used solely to calculate reimbursements for
still open and future years. See supra, at 454.

Understandably, there is no Circuit split on this issue. Al-
though holding against the Secretary on other grounds, the
Sixth Circuit concisely stated why the reaudit rule “does not
amount to an impermissibly retroactive regulation”: The rule
“require[s] a determination based upon events occurring in
the base year,” but “it does not change the standards under
which the base year costs are to be determined.” Toledo
Hospital v. Shalala, 104 F. 3d, at 795.
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III

We turn, next, to the question that has divided the Cir-
cuits: Is the Secretary’s interpretation of § 1395ww(h)(2)(A),
embodied in the reaudit rule, entitled to deference? Under
the formulation now familiar, when we examine the Secre-
tary’s rule interpreting a statute, we ask first whether “the
intent of Congress is clear” as to “the precise question at
issue.” Chevron U. S. A. Inc. v. Natural Resources Defense
Council, Inc., 467 U. S. 837, 842 (1984). If, by “employing
traditional tools of statutory construction,” id., at 843, n. 9,
we determine that Congress’ intent is clear, “that is the end
of the matter,” id., at 842. But “if the statute is silent or
ambiguous with respect to the specific issue, the question
for the court is whether the agency’s answer is based on a
permissible construction of the statute.” Id., at 843. If the
agency’s reading fills a gap or defines a term in a reasonable
way in light of the Legislature’s design, we give that reading
controlling weight, even if it is not the answer “the court
would have reached if the question initially had arisen in a
judicial proceeding.” Id., at 843, n. 11.

A

We must decide whether Congress, under § 1395ww(h)
(2)(A), intended to prohibit the Secretary from ensuring an
accurate GME base-year amount by reauditing a provider’s
statement of 1984 GME costs for past errors, outside the
Secretary’s three-year reopening window. Put another way,
does “shall determine” for the baseline year 1984 the
“amount recognized as reasonable” inevitably refer to the
amount originally, or on reopening within three years, rec-
ognized as reasonable; or could the statute plausibly be read
to mean, in light of the new methodology making 1984 criti-
cal for all subsequent years, an “amount recognized as rea-
sonable” through a reauditing process designed to catch
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errors that, if perpetuated, could grossly distort future
reimbursements?

Separate provisions of the Medicare Act speak clearly to
the timing of other “recognized as reasonable” determi-
nations. For example, 42 U. S. C. § 1395x(v)(1)(A) permits
the Secretary to “provide for the establishment of limits
[on certain costs] to be recognized as reasonable based on
estimates of the costs necessary in the efficient delivery
of needed health services.” (Emphasis added.) Section
1395uu(c)(1)(B), which concerns payments to promote the
closing or converting of underutilized hospital facilities, di-
rects the Secretary, in determining the hospital’s proper
“transitional allowance,” to acknowledge the “outstanding
portion of actual debt obligations previously recognized as
reasonable for purposes of reimbursement.” (Emphasis
added.)

Section 1395ww(h)(2)(A), in contrast, is silent on the mat-
ter of time, and therefore, we think, ambiguous. We agree
with the Court of Appeals for the District of Columbia Cir-
cuit that “the phrase ‘recognized as reasonable,’ by itself,
does not tell us whether Congress means to refer the Secre-
tary to action already taken or to give directions on actions
about to be taken.” Tulane, 987 F. 2d, at 796. In other
words, the phrase “recognized as reasonable” might mean
costs the Secretary (1) has recognized as reasonable for 1984
GME cost-reimbursement purposes, or (2) will recognize as
reasonable as a base for future GME calculations.

The Hospital urges that Congress could not have intended
“recognized as reasonable” to mean two separate amounts:
one for 1984 itself; and a lower, recalculated amount once the
Secretary, cognizant that 1984 had become the base year for
subsequent determinations, checked and discovered miscal-
culations. Why this must be so is not apparent. As the
Secretary said, it is “hard to believe that Congress intended
that misclassified and nonallowable costs [would] continue to
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be recognized through the GME payment indefinitely.” 54
Fed. Reg. 40301 (1989).2

We face these choices. Congress meant either for the Sec-
retary to calculate future reimbursements using the figure
emerging through regular NAPR review and the three-year
reopening window, or for the Secretary to use the figure rec-
ognized as reasonable at a later time, informed by a more
careful assessment. The Secretary realized, tardily, that
the Hospital’s reimbursement for 1984 (like that granted
many other providers) was inconsistent with the reasonable-
ness standards under the Medicare Act and its implementing
regulations. Congress likely assumed that the Secretary
would act in time to adjust the 1984 costs to achieve accuracy
both in 1984 reimbursements and in future calculations.3

Had Congress contemplated that the Secretary would not
have responded to the 1986 GME Amendment swiftly
enough to catch 1984 NAPR errors within the Secretary’s

2 The Hospital also raises the specter of the Secretary perpetually re-
auditing the base-year costs. Here, the Secretary had a compelling rea-
son to reaudit the base-year costs, for those costs, under the new GME
scheme, would be projected far into the future. The Administrative Pro-
cedure Act, 80 Stat. 392, as amended, 5 U. S. C. § 701 et seq., which requires
a court to “hold unlawful and set aside agency action” that is “arbitrary” or
“capricious,” see § 706(2)(A), should protect the Hospital from any future
reaudits performed without legitimate reason.

3 Congress more firmly instructed that the Secretary, no later than De-
cember 31, 1987, “shall report” to specific Committees of the Senate and
House of Representatives on the need for revisions to provide greater
uniformity in approved full-time-equivalent resident amounts. The date
set for the report was inside the three-year reopening window. Note fol-
lowing 42 U. S. C. § 1395ww; see post, at 468. Missing the deadline by
some years, the Secretary did not file the required report until March
24, 1992. The Secretary’s failure to meet the deadline, a not uncommon
occurrence when heavy loads are thrust on administrators, does not mean
that official lacked power to act beyond it. See, e. g., Brock v. Pierce
County, 476 U. S. 253, 260 (1986) (even though the Secretary of Labor did
not meet a “shall” statutory deadline, the Court “would be most reluctant
to conclude that every failure of an agency to observe a procedural re-
quirement voids subsequent agency action”).
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three-year reopening period, what would the Legislature
have anticipated as the proper administrative course?
Error perpetuation until Congress plugged the hole? Or
the Secretary’s exercise of authority to effectuate the Legis-
lature’s overriding purpose in the Medicare scheme: reason-
able (not excessive or unwarranted) cost reimbursement?

While the Hospital’s reading of the GME Amendment is
plausible, it is not the “only possible interpretation.” See
Sullivan v. Everhart, 494 U. S. 83, 89 (1990). As Judge
Wald wrote in her opinion for the D. C. Circuit: “Context is
all, and . . . we believe the use of the 1984 figures for the
indefinite future cautions . . . against a reading of [‘recog-
nized as reasonable’] that allows no elbow room for adjust-
ments [to correct] prior miscalculations or errors.” Tulane,
987 F. 2d, at 796.4 Because the Hospital’s construction is
not an inevitable one,5 we turn to the Secretary’s position,
examining its reasonableness as an interpretation of the gov-
erning legislation.

B

The purpose of the GME Amendment was to “limit pay-
ments to hospitals” for GME costs. See H. R. Conf. Rep.

4 The Hospital contends Congress did not delegate authority to the Sec-
retary specifically to reaudit the 1984 base-year amount, in contrast to
its express delegation to “establish rules” for computing the number of
full-time-equivalent residents under § 1395ww(h)(4). But “the concept of
reasonable costs already was a mainstay of Medicare statutes and regula-
tions, [so] there was no need to establish any new rulemaking authority
for its determination.” Tulane, 987 F. 2d, at 795, n. 5 (citations omitted).
See 42 U. S. C. §§ 1395x(v)(1)(A), 1395hh(a)(1).

5 The dissent acknowledges that, “in isolation the phrase ‘recognized as
reasonable’ is ambiguous,” post, at 466, but finds clarity when those words
are read “in their entire context,” ibid. We agree that context counts
and stress in this regard what the Court has said “[o]ver and over”: “ ‘In
expounding a statute, we must not be guided by a single sentence or mem-
ber of a sentence, but look to the provisions of the whole law, and to its
object and policy.’ ” United States Nat. Bank of Ore. v. Independent Ins.
Agents of America, Inc., 508 U. S. 439, 455 (1993) (quoting United States
v. Heirs of Boisdoré, 8 How. 113, 122 (1849)).
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No. 99–453, p. 482 (1985) (emphasis added). The Secretary’s
reaudit rule brings the base-year calculation in line with
Congress’ pervasive instruction for reasonable cost reim-
bursement. The rule does not permit recoupment of any
time-barred 1984 overpayment, but it enables the Secretary,
for open and future years, to carry out that official’s responsi-
bility to reimburse only reasonable costs, and to prevent pay-
ment of uncovered, improperly classified, or excessive costs.
See supra, at 454.

Until the GME Amendment in 1986, GME costs were de-
termined annually; one year’s determination did not control a
later year’s reimbursement. The GME Amendment, which
called for a base-year GME cost determination that would
control payments in later years, became law at a time when
other Medicare changes were underway, including installa-
tion of a new prospective payment system (PPS).6 See 54
Fed. Reg. 40301 (1989) (acknowledging that GME costs were
not given prompt scrutiny “because of the many changes
that were taking place in Medicare generally”). The GME
Amendment introduced the new statutory concept of per-
resident GME costs; it was this innovation that caused the
Secretary “to examine GME costs that ha[d] been reim-
bursed in the past and to question the significant variation
in costs that ha[d] been allowed.” 53 Fed. Reg. 36593 (1988).

Concerned that providers may have been reimbursed erro-
neously, the Secretary attempted to assure reimbursement
in future and still open years of reasonable costs, but no
more. To accomplish this, the Secretary endeavored to strip
from the base-period amount improper costs, e. g., physician
costs for activities unrelated to the GME program, malprac-

6 The PPS scheme established fixed payment rates, based on patient
diagnosis, for a provider’s operating costs of furnishing in-patient care
to program beneficiaries. See 42 U. S. C. § 1395ww(d); Good Samaritan
Hospital v. Shalala, 508 U. S. 402, 406, n. 3 (1993). Costs incurred in
connection with GME programs were excluded from the PPS scheme. 42
U. S. C. §§ 1395ww(a)(4) and (d)(1)(A).
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tice costs, and excessive administrative and general service
costs. The Secretary so proceeded on the assumption that
Congress, when it changed the system for GME cost reim-
bursement, surely did not want to cement misclassified and
nonallowable costs into future reimbursements, thus perpet-
uating literally million-dollar mistakes.

The Hospital maintains it is “irrational” to assume Con-
gress intended the Secretary to reaudit 1984 GME costs
outside the three-year reopening window of 42 CFR
§ 405.1885(a) (1996). We disagree. Because the period for
reassessing 1984 NAPRs had closed, the Secretary’s re-
auditing rule, by design, could affect only the base-year per-
resident calculation used to compute reimbursements from
1985 onward. In effect, the Secretary altered the reopening
period prescribed in the agency’s regulations by lengthening
the time for base-year GME cost correction. The Secretary
did not enlarge the time the agency had to seek repayment of
excess reimbursements in years closed under the three-year
prescription; rather, the Secretary extended only the time
for determining the proper amount of reimbursement due in
subsequent years.

The GME Amendment necessitated comprehensive regu-
lations, and the reaudit rule was formulated and issued as
part of the full set of regulations. Viewed in the context of
other, contemporaneous changes in Medicare and the Secre-
tary’s decision not to pursue recoupment of 1984 GME reim-
bursements, the three-year gap from the 1986 enactment of
the GME Amendment to release of the Secretary’s final reg-
ulations in 1989 was not exorbitant. As the D. C. Circuit
said, three years is “not an unreasonable period for develop-
ing, proposing, permitting comment, and finalizing a regula-
tory framework for a complex statutory scheme.” Tulane,
987 F. 2d, at 797.

The Hospital also contends Congress would not have en-
dorsed reauditing as a fair measure, because fading memo-
ries, changes in personnel, and discarded records make it
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unreasonable to demand that providers “reprove” their
base-year GME costs. We note these countervailing consid-
erations. Providers can challenge the accuracy of specific
auditing principles in individual cases. 42 CFR § 413.86(e)
(1)(v) (1996). Providers dissatisfied with the Secretary’s
determination may seek judicial review under 42 U. S. C.
§ 1395oo(f)(1). For providers who discarded their 1984 rec-
ords, the Secretary offered “an equitable solution” permit-
ting them, during the reaudit, “to furnish documentation
from cost reporting periods subsequent to the base period in
support of the allocation of physician compensation costs in
the GME bas[e] period.” See 55 Fed. Reg. 36063 (1990).7

Furthermore, the reaudit rule allowed providers to request
upward adjustment in their reimbursable PPS hospital-
specific rate if the GME reaudit revealed previously claimed
GME costs that should have been classified as operating
costs eligible for PPS reimbursement. 42 CFR § 413.86( j)
(1)(i) (1996).

Finally, the Hospital argues that because 42 CFR
§§ 405.1807 and 405.1885(a) (1996) render an intermediary’s
determination “final and binding” after three years, the Sec-
retary’s reaudit regulation violates principles of issue preclu-
sion. The initial 1984 GME cost determination, however,
was made under the pre-GME Amendment regime, when
“final and binding” referred only to year-by-year determina-
tion. An issue determined for one year (1984 only) is not
the same as a base-year determination to be carried forward
into the unlimited future. Furthermore, the base-year cost
calculation was derived from an intermediary’s determina-
tion in an NAPR, without a hearing before the PRRB on the
reasonableness of the costs. Absent actual and adversarial

7 In fact, the Hospital took advantage of the Secretary’s “equitable solu-
tion.” Because the Hospital did not maintain base-year records reflecting
physician time for teaching medical students, it used 1989 and 1990 time
studies in endeavoring to establish the accuracy of its allocation of 1984
GME costs.
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litigation about base-year GME costs, principles of issue pre-
clusion do not hold fast. See Cromwell v. County of Sac, 94
U. S. 351, 353 (1877) (“[T]he judgment in the prior action
operates as an estoppel only as to those matters in issue
or points controverted . . . . [T]he inquiry must always be
as to the point or question actually litigated.” (emphasis
added)); cf. Thomas Jefferson Univ. v. Shalala, 512 U. S. 504,
517 (1994) (declining to bind Secretary to GME cost determi-
nation previously made by intermediary).

* * *

In sum, we agree with the Secretary that the reaudit rule
is not impermissibly retroactive, and that it “reflects a rea-
sonable interpretation of the law.” Thus, it “merits our ap-
probation.” Holly Farms Corp. v. NLRB, 517 U. S. 392, 409
(1996). The judgment of the Court of Appeals is accordingly

Affirmed.

Justice Scalia, with whom Justice O’Connor and
Justice Thomas join, dissenting.

The Medicare Act requires the Secretary to reimburse
teaching hospitals for the Graduate Medical Education
(GME) costs attributable to Medicare services. See 42
U. S. C. § 1395 et seq. For fiscal years 1965 through 1984,
hospitals were entitled to be reimbursed for the actual
“reasonable costs” incurred each year. See §§ 1395f(b)(1),
x(v)(1)(A). In 1986, however, Congress directed that there-
after reimbursement rates per full-time-equivalent resident
would be indexed to each hospital’s 1984 GME costs “recog-
nized as reasonable under this subchapter,” divided by the
number of full-time-equivalent residents that year. See
§ 1395ww(h)(2)(A).1 The Court today determines that the

1 Title 42 U. S. C. § 1395ww(h)(2)(A) provides that “[t]he Secretary shall
determine, for the hospital’s cost reporting period that began during fiscal
year 1984, the average amount recognized as reasonable under this sub-
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phrase “recognized as reasonable under this subchapter” can
reasonably be construed as an authorization for the Secre-
tary to redetermine a hospital’s composite 1984 GME costs,
rather than as a reference to a previously made determina-
tion; and thus concludes, pursuant to Chevron U. S. A. Inc.
v. Natural Resources Defense Council, Inc., 467 U. S. 837,
842 (1984), that the Secretary’s reaudit regulation is lawful,
see 42 CFR § 413.86(e)(1)(iii) (1996).2 See ante, at 452. Be-
cause I believe that the 1984 GME costs “recognized as
reasonable” in 42 U. S. C. § 1395ww(h)(2)(A) must be the
“reasonable costs” for which the Secretary actually reim-
bursed the hospitals in 1984, I respectfully dissent.

On April 7, 1986, the enactment date of the provision tying
future GME reimbursements to 1984 GME costs, the Secre-
tary had in place a longstanding procedure for determining
a hospital’s reasonable GME costs. Under that procedure,
the three-year window during which the Secretary could re-
vise the 1984 determinations had not yet closed for any hos-
pital entitled to reimbursement, see 42 CFR § 405.1885(a)
(1985). Indeed, for many hospitals, like Regions, the 3-year
period had not yet, or had barely, begun to run, since the
1984 costs had not yet, or had only recently, been deter-
mined. On February 28, 1986, Regions’ fiscal intermediary,
see 42 U. S. C. § 1395h, determined that Regions had in-
curred reasonable 1984 GME costs of $9,892,644 (Regions
was later reimbursed for that amount); that decision became
final under the Secretary’s regulations on March 1, 1989.
Nonetheless, in 1991, pursuant to the 1989 regulation now
before the Court, Regions’ fiscal intermediary reopened the

chapter for direct graduate medical education costs of the hospital for each
full-time-equivalent resident.”

2 Title 42 CFR § 413.86(e)(1)(iii) (1996) provides that “[i]f the hospital’s
cost report for its GME base period is no longer subject to reopening
under § 405.1885 of this chapter, the intermediary may modify the hospi-
tal’s base-period costs solely for purposes of computing the per resident
amount.”
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prior determination of reasonable 1984 GME costs (albeit for
the limited purpose of calculating future reimbursement
rates), reducing them to $5,916,868.

In light of the procedures already in place for determining
a hospital’s reasonable 1984 GME costs when § 1395ww(h)
was enacted, that provision’s reference to a hospital’s 1984
GME costs “recognized as reasonable under this subchapter”
cannot reasonably be interpreted to authorize the Secretary
to determine a hospital’s 1984 GME costs anew. It is true,
as the Court points out, that in isolation the phrase “recog-
nized as reasonable” is ambiguous: it “might mean costs the
Secretary (1) has recognized as reasonable for 1984 GME
cost-reimbursement purposes, or (2) will recognize as rea-
sonable as a base for future GME calculations.” Ante, at
458. But as we have insisted, the words of a statute are not
to be read in isolation; statutory interpretation is a “holistic
endeavor,” United Sav. Assn. of Tex. v. Timbers of Inwood
Forest Associates, Ltd., 484 U. S. 365, 371 (1988). Viewing
the words “recognized as reasonable” in their entire context,
they cannot reasonably be understood to authorize a new
composite cost determination.

To begin with, it should be borne in mind that
§ 1395ww(h)(2)(A) does not provide directly for a determi-
nation of composite costs “recognized as reasonable.” It
provides for a determination of the average per full-time
resident of costs recognized as reasonable. If this is to be
interpreted as an authorization for a new “recognition of
composite-cost reasonableness,” so to speak, it is a most
oblique and indirect authorization—so oblique and indirect
as to be implausible. That new computation of composite
costs, rather than the relatively mechanical averaging of
those costs per full-time resident, would have been the major
feature of the provision, so that one would have expected it
to read something like “the Secretary shall determine each
hospital’s reasonable direct GME costs for the 1984 cost re-
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porting period, and the average amount of those costs attrib-
utable to each full-time-equivalent resident.”

It is impossible to imagine, moreover, how the words “rec-
ognized as” found their way into the provision unless they
were meant to refer to the recognition of reasonableness al-
ready made under the pre-existing system. The interpreta-
tion that the Court accepts treats them “essentially as sur-
plusage—as words of no consequence,” Ratzlaf v. United
States, 510 U. S. 135, 140–141 (1994), which, of course, we
avoid when possible.

“We are not at liberty to construe any statute so as to
deny effect to any part of its language. It is a cardinal
rule of statutory construction that significance and ef-
fect shall, if possible, be accorded to every word. As
early as in Bacon’s Abridgment, sect. 2, it was said that
‘a statute ought, upon the whole, to be so construed that,
if it can be prevented, no clause, sentence, or word shall
be superfluous, void, or insignificant.’ This rule has
been repeated innumerable times.” Market Co. v. Hoff-
man, 101 U. S. 112, 115–116 (1879).

See also United States v. Nordic Village, Inc., 503 U. S. 30,
36 (1992); Federal Election Comm’n v. National Conserva-
tive Political Action Comm., 470 U. S. 480, 486 (1985). If
§ 1395ww(h)(2)(A) conferred a new cost-determination au-
thority upon the Secretary, to be exercised in the future, it
would have sufficed (and would have been normal) to direct
the Secretary “to determine, for the hospital’s cost reporting
period that began during fiscal year 1984, the average
amount recognized as reasonable under this subchapter for
direct [GME] costs of the hospital for each full-time-
equivalent resident.” The specification of an amount “recog-
nized as reasonable under this subchapter” only makes sense
as a reference to a determination made (or to be made) inde-
pendent of § 1395ww(h)(2)(A) itself—i. e., to the amount “rec-
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ognized” under the procedures already in place for determin-
ing the reasonable 1984 GME costs. Indeed, under the Sec-
retary’s interpretation the words “recognized as” become not
only superfluous but positively misleading, since without
them there would be no question that authority for a new
determination was being conferred. It is an unacceptable
interpretation which causes the critical words of the text to
be (1) meaningless and (2) confusing.

That “recognized as” refers to a determination under the
pre-existing regime is strongly confirmed by another provi-
sion of the statute that enacted § 1395ww(h)(2)(A) into law:
“The Secretary . . . shall report to [specified Committees of
the Senate and House of Representatives], not later than
December 31, 1987, on whether [§ 1395ww(h)] should be re-
vised to provide for greater uniformity in the approved FTE
resident amounts established under [§ 1395ww(h)(2)], and,
if so, how such revisions should be implemented.” § 9202(e),
100 Stat. 176 (emphases added). This surely envisions that
the Secretary will know the amounts established under
§ 1395ww(h)(2)(A) by December 31, 1987—well within the 3-
year window for revisiting and revising any teaching hospi-
tal’s actual 1984 reimbursement amounts. The Secretary’s
assertion that § 1395ww(h)(2)(A) confers a new authority to
make cost determinations can technically be reconciled with
this directive for a December 31, 1987, evaluation only by
saying that the new authority was supposed to be exercised
before that date. But if it was supposed to be exercised
before that date, it was entirely superfluous, since all prior
determinations could be revised before that date under the
old authority. In short, given the evaluation deadline, the
Secretary’s interpretation makes no sense.

Most judicial constructions of statutes solve textual prob-
lems; today’s construction creates textual problems, in order
to solve a practical one. The problem to which the Secre-
tary’s implausible reading of the statute is the solution is
simply this: Though the Secretary had plenty of time, after
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enactment of § 1395ww(h)(2)(A), to correct any erroneous de-
terminations of 1984 GME costs before the 3-year revision
window closed, she (or more precisely her predecessor) ne-
glected to do so. We obligingly pull her chestnuts from the
fire by accepting a reading of the statute that is implausible.
The Court asks the following question:

“Had Congress contemplated that the Secretary would
not have responded to the 1986 GME Amendment
swiftly enough to catch 1984 NAPR errors within the
Secretary’s three-year reopening period, what would
the Legislature have anticipated as the proper admin-
istrative course? Error perpetuation until Congress
plugged the hole? Or the Secretary’s exercise of
authority to effectuate the Legislature’s overriding
purpose in the Medicare scheme: reasonable (not exces-
sive or unwarranted) cost reimbursement?” Ante, at
459–460.

The answer to that question is easy. But it is the wrong
question. Of course it can always be assumed that Con-
gress would prefer whatever would preserve, in light of
unforeseen eventualities, “the Legislature’s overriding
purpose.” We are not governed by legislators’ “overriding
purposes,” however, but by the laws that Congress enacts.
If one of them is improvident or ill conceived, it is not the
province of this Court to distort its fair meaning (or to sanc-
tion the Executive’s distortion) so that a better law will re-
sult. The immediate benefit achieved by such a practice in
a particular case is far outweighed by the disruption of legal
expectations in all cases—disruption of the rule of law—
that government by ex post facto legislative psychoanalysis
produces.

I would pronounce the Secretary’s reaudit regulation ultra
vires and reverse the Court of Appeals.
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RIVET et al. v. REGIONS BANK OF
LOUISIANA et al.

certiorari to the united states court of appeals for
the fifth circuit

No. 96–1971. Argued January 21, 1998—Decided February 24, 1998

After a partnership mortgaged its interest in the Louisiana equivalent of
a leasehold estate to respondent Regions Bank of Louisiana (Bank), the
partnership granted a second mortgage to petitioners, and later filed for
bankruptcy. The Bankruptcy Court approved a sale of the leasehold
estate to the Bank. Thereafter, the Bank acquired the underlying land
and sold the entire property to respondent Fountainbleau Storage Asso-
ciates (FSA). Petitioners then filed this action in Louisiana state court,
alleging that transfer of the property without satisfying their rights
under the second mortgage violated state law. Respondents removed
the action to federal court, contending that federal-question jurisdiction
existed because the prior Bankruptcy Court orders extinguished peti-
tioners’ rights. The District Court denied petitioners’ motion to re-
mand, concluding from the Fifth Circuit’s decision in Carpenter v. Wich-
ita Falls Independent School Dist., 44 F. 3d 362, that removal was
properly predicated on the preclusive effect of the Bankruptcy Court
orders. The court then granted summary judgment to, inter alios, the
Bank and FSA. In affirming, the Fifth Circuit agreed that under Car-
penter removal is proper where a plaintiff ’s state cause of action is com-
pletely precluded by a prior federal judgment on a federal question.
The court thought Carpenter’s holding was dictated by the second foot-
note in Federated Department Stores, Inc. v. Moitie, 452 U. S. 394,
397, n. 2.

Held: Claim preclusion by reason of a prior federal judgment is a defen-
sive plea that provides no basis for removal. Such a defense is properly
made in the state proceedings, and the state courts’ disposition of it is
subject to this Court’s ultimate review. Pp. 474–478.

(a) Respondents invoked, in support of removal, the district courts’
original federal-question jurisdiction under 28 U. S. C. § 1441(b). The
presence or absence of such jurisdiction is governed by the “well-
pleaded complaint rule,” under which “federal jurisdiction exists only
when a federal question is presented on the face of the plaintiff ’s prop-
erly pleaded complaint.” Caterpillar Inc. v. Williams, 482 U. S. 386,
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392. Because a defense is not part of a plaintiff ’s properly pleaded
statement of his or her claim, see, e. g., Metropolitan Life Ins. Co. v.
Taylor, 481 U. S. 58, 63, removal of a case to federal court may not be
predicated on the presence of a federal defense, Franchise Tax Bd. of
Cal. v. Construction Laborers Vacation Trust for Southern Cal., 463
U. S. 1, 14. As a corollary to the well-pleaded defense rule, “a plaintiff
may not defeat removal by omitting to plead necessary federal ques-
tions.” Id., at 22. If the plaintiff thus “artfully pleads” a claim, a court
may uphold removal even though no federal question appears on the
face of the complaint. The artful pleading doctrine allows removal
where federal law completely preempts an asserted state-law claim, see
Metropolitan Life Ins. Co., 481 U. S., at 65–66, for a claim of that pre-
empted character is, from its inception, a claim that can arise only under
federal, not state, law. Caterpillar, 482 U. S., at 393. Pp. 474–476.

(b) Removal was improper here. Claim preclusion, as Federal Rule
of Civil Procedure Rule 8(c) makes clear, is an affirmative defense. A
case blocked by the preclusive effect of a prior federal judgment differs
from a case preempted by a federal statute: The prior federal judgment
does not transform the plaintiff ’s state-law claims into federal claims
but rather extinguishes them altogether. Under the well-pleaded com-
plaint rule, preclusion thus remains a defensive plea involving no recast-
ing of the plaintiff ’s complaint, and is therefore not a proper basis for
removal. The Court’s marginal comment in Moitie noted that the
Court declined, in that case-specific context, to “question . . . [the Dis-
trict Court’s] factual finding” that the plaintiffs “had attempted to avoid
removal jurisdiction by artfully casting their essentially federal[-]law
claims as state-law claims.” 452 U. S., at 397, n. 2 (internal quotation
marks omitted). While the footnote placed Moitie in the “artful plead-
ing” category, it created no preclusion exception to the rule, fundamen-
tal under currently governing legislation, that a defendant cannot re-
move on the basis of a federal defense. Pp. 476–478.

108 F. 3d 576, reversed and remanded.

Ginsburg, J., delivered the opinion for a unanimous Court.

John Gregory Odom argued the cause for petitioners.
With him on the briefs were Stuart E. Des Roches and Linda
V. Farrer.

Charles L. Stern, Jr., argued the cause for respondents.
With him on the brief were John M. Landis and Michael
H. Rubin.
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Justice Ginsburg delivered the opinion of the Court.

Congress has provided for removal of cases from state
court to federal court when the plaintiff ’s complaint alleges
a claim arising under federal law. Congress has not author-
ized removal based on a defense or anticipated defense fed-
eral in character. This case presents the question whether
removal may be predicated on a defendant’s assertion that a
prior federal judgment has disposed of the entire matter and
thus bars plaintiffs from later pursuing a state-law-based
case. We reaffirm that removal is improper in such a case.
In so holding we clarify and confine to its specific context the
Court’s second footnote in Federated Department Stores,
Inc. v. Moitie, 452 U. S. 394, 397, n. 2 (1981). The defense
of claim preclusion, we emphasize, is properly made in the
state proceeding, subject to this Court’s ultimate review.

I

This case arose out of a series of mortgages and convey-
ances involving a parcel of real property in New Orleans.
In 1983, a partnership that owned the Louisiana equivalent
of a leasehold estate in the property mortgaged that interest
to respondent Regions Bank of Louisiana (Bank).1 One year
later, to secure further borrowing, the partnership granted
a second mortgage to petitioners Mary Anna Rivet, Minna
Ree Winer, Edmond G. Miranne, and Edmond G. Miranne,
Jr. The partnership thereafter filed for bankruptcy, and the
bankruptcy trustee sought court permission to sell the lease-
hold estate free and clear of all claims.

In June and August 1986 orders, the Bankruptcy Court
first granted the sale application and later approved sale of
the leasehold estate to the Bank, sole bidder at the public
auction. The court also directed the Recorder of Mortgages

1 The events leading to this lawsuit actually involved two predecessors
of Regions, First Federal Bank and Secor Bank. For ease of discussion,
we use the name Regions Bank to cover all three entities.
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for Orleans Parish to cancel all liens, mortgages, and en-
cumbrances, including the mortgages held by the Bank and
petitioners. Nonetheless, petitioners’ mortgage remained
inscribed on the mortgage rolls of Orleans Parish. Subse-
quently, in 1993, the Bank acquired the underlying land from
respondents Walter L. Brown, Jr., and Perry S. Brown. The
Bank then sold the entire property to the current owner,
respondent Fountainbleau Storage Associates (FSA).

On December 29, 1994, petitioners filed this action in Loui-
siana state court. They alleged that the 1993 transactions
violated Louisiana law because the property was transferred
without satisfying petitioners’ superior rights under the sec-
ond mortgage. In their prayer for relief, petitioners sought
recognition and enforcement of their mortgage or, alter-
natively, damages. Respondents removed the action to
the District Court for the Eastern District of Louisiana.
Federal-question jurisdiction existed, they contended, be-
cause the prior Bankruptcy Court orders extinguished peti-
tioners’ rights under the second mortgage.

In federal court, petitioners filed a motion to remand and
respondents moved for summary judgment. The District
Court denied the remand motion. Relying on the Fifth Cir-
cuit’s decision in Carpenter v. Wichita Falls Independent
School Dist., 44 F. 3d 362 (1995), the District Court held that
removal was properly predicated on the preclusive effect of
the 1986 Bankruptcy Court orders. The court then granted
summary judgment to the Bank and FSA on the ground that
the Bankruptcy Court’s adjudication barred petitioners’ suit.
The District Court also granted summary judgment to the
Browns, ruling that petitioners failed to state a claim
against them.

The Fifth Circuit affirmed. 108 F. 3d 576 (1997). It
agreed with the District Court that under Carpenter a de-
fendant could remove “ ‘where a plaintiff files a state cause
of action completely precluded by a prior federal judgment
on a question of federal law.’ ” 108 F. 3d, at 586 (quoting
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Carpenter, 44 F. 3d, at 370). Carpenter’s holding, the Court
of Appeals thought, was dictated by the second footnote to
our decision in Moitie, 452 U. S., at 397, n. 2.

In dissent, Judge Jones maintained that removal is appro-
priate under Moitie only where a plaintiff loses in federal
court on an “essentially federal” claim and, recharacterizing
the claim as one based on state law, files again in state court.
108 F. 3d, at 594. She concluded that removal here was im-
proper because there was nothing federal about petitioners’
claim.

The Courts of Appeals have adopted differing views re-
garding the propriety of removing a state-court action to
federal court on the ground that the claim asserted is pre-
cluded by a prior federal judgment.2 We granted certiorari,
521 U. S. 1152 (1997), to resolve the matter.

II
A

A state-court action may be removed to federal court if it
qualifies as a “civil action . . . of which the district courts of
the United States have original jurisdiction,” unless Con-
gress expressly provides otherwise. 28 U. S. C. § 1441(a).
In this case, respondents invoked, in support of removal, the
district courts’ original federal-question jurisdiction over
“[a]ny civil action . . . founded on a claim or right arising

2 Compare In re Brand Name Prescription Drugs, 123 F. 3d 599, 612
(CA7 1997) (removal is allowed where “sole basis for filing a state suit is
to get around . . . a federal judgment”), cert. pending sub nom. Abbott
Labs v. Huggins, No. 97–775; and Ultramar America, Ltd. v. Dwelle, 900
F. 2d 1412, 1415–1417 (CA9 1990) (removal permitted “where a plaintiff
files state claims after a federal judgment has been entered . . . on essen-
tially the same claims,” provided the federal judgment sounds in federal
law), with Travelers Indemnity Co. v. Sarkisian, 794 F. 2d 754, 759–761
(CA2 1986) (removal under Moitie permitted only where the elements of
a plaintiff ’s state-law claim are virtually identical to the elements of a
federal claim the plaintiff previously elected to file in federal court).
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under the Constitution, treaties or laws of the United
States.” 28 U. S. C. § 1441(b); see also 28 U. S. C. § 1331.

We have long held that “[t]he presence or absence of
federal-question jurisdiction is governed by the ‘well-pleaded
complaint rule,’ which provides that federal jurisdiction
exists only when a federal question is presented on the face
of the plaintiff ’s properly pleaded complaint.” Caterpillar
Inc. v. Williams, 482 U. S. 386, 392 (1987); see also Louis-
ville & Nashville R. Co. v. Mottley, 211 U. S. 149, 152 (1908).
A defense is not part of a plaintiff ’s properly pleaded state-
ment of his or her claim. See Metropolitan Life Ins. Co. v.
Taylor, 481 U. S. 58, 63 (1987); Gully v. First Nat. Bank in
Meridian, 299 U. S. 109, 112 (1936) (“To bring a case within
the [federal-question removal] statute, a right or immunity
created by the Constitution or laws of the United States
must be an element, and an essential one, of the plaintiff ’s
cause of action.”). Thus, “a case may not be removed to
federal court on the basis of a federal defense, . . . even if
the defense is anticipated in the plaintiff ’s complaint, and
even if both parties admit that the defense is the only ques-
tion truly at issue in the case.” Franchise Tax Bd. of Cal.
v. Construction Laborers Vacation Trust for Southern Cal.,
463 U. S. 1, 14 (1983).

Allied as an “independent corollary” to the well-pleaded
complaint rule is the further principle that “a plaintiff may
not defeat removal by omitting to plead necessary federal
questions.” Id., at 22. If a court concludes that a plaintiff
has “artfully pleaded” claims in this fashion, it may uphold
removal even though no federal question appears on the face
of the plaintiff ’s complaint. The artful pleading doctrine
allows removal where federal law completely preempts a
plaintiff ’s state-law claim. See Metropolitan Life Ins. Co.,
481 U. S., at 65–66 (upholding removal based on the preemp-
tive effect of § 502(a)(1)(B) of the Employee Retirement In-
come Security Act of 1974); Avco Corp. v. Machinists, 390
U. S. 557, 560 (1968) (upholding removal based on the pre-
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emptive effect of § 301 of the Labor Management Relations
Act, 1947). Although federal preemption is ordinarily a de-
fense, “[o]nce an area of state law has been completely pre-
empted, any claim purportedly based on that pre-empted
state-law claim is considered, from its inception, a federal
claim, and therefore arises under federal law.” Caterpillar,
482 U. S., at 393.

B

Petitioners’ complaint sought recognition and enforcement
of a mortgage. The dispute involved Louisiana parties only,
and petitioners relied exclusively on Louisiana law. Re-
spondents defended their removal of the case from state
court to federal court on the ground that petitioners’ action
was precluded, as a matter of federal law, by the earlier
Bankruptcy Court orders. We now explain why the re-
moval was improper.

Under the doctrine of claim preclusion, “[a] final judgment
on the merits of an action precludes the parties or their priv-
ies from relitigating issues that were or could have been
raised in that action.” Moitie, 452 U. S., at 398; see also
Baker v. General Motors Corp., ante, at 233, n. 5 (“a valid
final adjudication of a claim precludes a second action on that
claim or any part of it”). Claim preclusion (res judicata), as
Rule 8(c) of the Federal Rules of Civil Procedure makes
clear, is an affirmative defense. See also Blonder-Tongue
Laboratories, Inc. v. University of Ill. Foundation, 402 U. S.
313, 350 (1971) (“Res judicata and collateral estoppel [issue
preclusion] are affirmative defenses that must be pleaded.”
(italics omitted)).

A case blocked by the claim preclusive effect of a prior
federal judgment differs from the standard case governed by
a completely preemptive federal statute in this critical re-
spect: The prior federal judgment does not transform the
plaintiff ’s state-law claims into federal claims but rather ex-
tinguishes them altogether. See Commissioner v. Sunnen,
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333 U. S. 591, 597 (1948) (“The judgment puts an end to the
cause of action, which cannot again be brought into litigation
between the parties upon any ground whatever, absent fraud
or some other factor invalidating the judgment.”). Under
the well-pleaded complaint rule, preclusion thus remains a
defensive plea involving no recasting of the plaintiff ’s com-
plaint, and is therefore not a proper basis for removal.

In holding removal appropriate here, the Court of Appeals
relied on a footnote—the second one—in our Moitie opinion.
The Fifth Circuit is not alone in concluding from the Moitie
footnote that removal properly may rest on the alleged pre-
clusive effect of a prior federal judgment. See supra, at
474, n. 2. The Moitie footnote, however, was a marginal
comment and will not bear the heavy weight lower courts
have placed on it.

We granted certiorari in Moitie principally to address the
Ninth Circuit’s “novel exception to the doctrine of res ju-
dicata.” 452 U. S., at 398. In that case, several actions al-
leging price fixing by department stores in California were
consolidated in federal court and dismissed. Most of the
plaintiffs appealed and obtained a reversal, but two chose
instead to file separate claims in state court. The defend-
ants removed the actions to Federal District Court, where
plaintiffs unsuccessfully moved to remand and defendants
successfully moved to dismiss the actions on preclusion
grounds. The Court of Appeals for the Ninth Circuit agreed
that removal was proper, but held that preclusion did not
apply in the unique circumstances of the case. Moitie v.
Federated Department Stores, Inc., 611 F. 2d 1267 (1980).

In the course of reversing the Ninth Circuit’s holding on
preclusion, we noted, without elaboration, our agreement
with the Court of Appeals that “at least some of the claims
had a sufficient federal character to support removal.” 452
U. S., at 397, n. 2. In that case-specific context, we declined
to “question . . . [the District Court’s] factual finding” that
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the plaintiffs “had attempted to avoid removal jurisdiction
by artfully casting their essentially federal[-]law claims as
state-law claims.” Ibid. (internal quotation marks omitted).

“Moitie’s enigmatic footnote,” Rivet, 108 F. 3d, at 584, we
recognize, has caused considerable confusion in the circuit
courts. We therefore clarify today that Moitie did not cre-
ate a preclusion exception to the rule, fundamental under
currently governing legislation, that a defendant cannot re-
move on the basis of a federal defense.

In sum, claim preclusion by reason of a prior federal judg-
ment is a defensive plea that provides no basis for removal
under § 1441(b). Such a defense is properly made in the
state proceedings, and the state courts’ disposition of it is
subject to this Court’s ultimate review.3

* * *

For the foregoing reasons, the judgment of the Court of
Appeals for the Fifth Circuit is reversed, and the case is
remanded for further proceedings consistent with this
opinion.

It is so ordered.

3 We note also that under the relitigation exception to the Anti-
Injunction Act, 28 U. S. C. § 2283, a federal court may enjoin state-court
proceedings “where necessary . . . to protect or effectuate its judg-
ments.” Ibid.
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NATIONAL CREDIT UNION ADMINISTRATION v.
FIRST NATIONAL BANK & TRUST CO. et al.

certiorari to the united states court of appeals for
the district of columbia circuit

No. 96–843. Argued October 6, 1997—Decided February 25, 1998*

The National Credit Union Administration (NCUA) interprets § 109 of the
Federal Credit Union Act (FCUA)—which provides that “[f]ederal
credit union membership shall be limited to groups having a common
bond of occupation or association, or to groups within a well-defined
neighborhood, community, or rural district”—to permit federal credit
unions to be composed of multiple, unrelated employer groups, each hav-
ing its own distinct common bond of occupation. After the NCUA ap-
proved a series of charter amendments adding several unrelated em-
ployer groups to the membership of petitioner AT&T Family Federal
Credit Union (ATTF), respondents, five commercial banks and the
American Bankers Association, brought this action under § 10(a) of the
Administrative Procedure Act (APA). They asserted that the NCUA’s
decision was contrary to law because § 109 unambiguously requires that
the same common bond of occupation unite each member of an occupa-
tionally defined federal credit union. The District Court dismissed the
complaint, holding that respondents lacked standing to challenge the
decision because their interests were not within the “zone of interests”
to be protected by § 109. The Court of Appeals for the District of Co-
lumbia Circuit disagreed and reversed. On remand, the District Court
entered summary judgment against respondents, applying the analysis
announced in Chevron U. S. A. Inc. v. Natural Resources Defense Coun-
cil, Inc., 467 U. S. 837, and holding that the NCUA had permissibly
interpreted § 109. The Court of Appeals again reversed, concluding
that the District Court had incorrectly applied Chevron.

Held:
1. Respondents have prudential standing under the APA to seek

federal-court review of the NCUA’s interpretation of § 109.
Pp. 488–499.

(a) A plaintiff will have prudential standing under § 10(a) of the
APA if the interest the plaintiff seeks to protect is arguably within the
zone of interests to be protected or regulated by the statute in question.

*Together with No. 96–847, AT&T Family Federal Credit Union et al.
v. First National Bank & Trust Co. et al., also on certiorari to the same
court.



522US2 Unit: $U28 [01-28-00 18:31:08] PAGES PGT: OPIN

480 NATIONAL CREDIT UNION ADMIN. v. FIRST NAT.
BANK & TRUST CO.

Syllabus

See, e. g., Association of Data Processing Service Organizations, Inc.
v. Camp, 397 U. S. 150, 152–153. P. 488.

(b) Although this Court’s prior cases have not stated a clear rule
for determining when a plaintiff ’s interest is “arguably within the zone
of interests” to be protected by a statute, four of them have held that
competitors of financial institutions have prudential standing to chal-
lenge agency action relaxing statutory restrictions on those institutions’
activities. Data Processing, supra, at 157; Arnold Tours, Inc. v. Camp,
400 U. S. 45, 46 (per curiam); Investment Company Institute v. Camp,
401 U. S. 617, 621 (ICI); Clarke v. Securities Industry Assn., 479 U. S.
388, 403. Pp. 488–492.

(c) In applying the “zone of interests” test, the Court does not ask
whether Congress specifically intended the statute at issue to benefit
the plaintiff, see, e. g., Clarke, supra, at 399–400. Instead, it discerns
the interests “arguably . . . to be protected” by the statutory provision
and inquires whether the plaintiff ’s interests affected by the agency
action in question are among them, see, e. g., Data Processing, supra, at
153. By its express terms, § 109 limits membership in every federal
credit union to members of definable “groups.” Because federal credit
unions may, as a general matter, offer banking services only to members,
see, e. g., 12 U. S. C. §§ 1757(5)–(6), § 109 also restricts the markets that
every federal credit union can serve. Although these markets need not
be small, they unquestionably are limited. The link between § 109’s
regulation of membership and its limitation on the markets that can be
served is unmistakable. Thus, even if it cannot be said that Congress
had the specific purpose of benefiting commercial banks, one of the inter-
ests “arguably . . . to be protected” by § 109 is an interest in limiting
the markets that federal credit unions can serve. This interest is pre-
cisely the interest of respondents affected by the NCUA’s interpretation
of § 109. As competitors of federal credit unions, respondents certainly
have an interest in limiting the markets that federal credit unions can
serve, and the NCUA’s interpretation has affected that interest by
allowing federal credit unions to increase their customer base. Sec-
tion 109 cannot be distinguished in this regard from the statutory pro-
visions at issue in Clarke, ICI, Arnold Tours, and Data Processing.
Pp. 492–495.

(d) Respondents’ interest is therefore arguably within the zone of
interests to be protected by § 109. Petitioners principally argue that
respondents lack standing because there is no evidence that the Con-
gress that enacted § 109 was concerned with commercial banks’ competi-
tive interests. This argument is misplaced. To accept that argument,
the Court would have to reformulate the “zone of interests” test to
require that Congress have specifically intended to benefit a particular
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class of plaintiffs before a plaintiff from that class could have standing
under the APA to sue. Petitioners also mistakenly rely on Air Courier
Conference v. Postal Workers, 498 U. S. 517, 519. Unlike the plaintiffs
there who were denied standing, respondents here have “competitive
and direct injury,” id., at 528, n. 5, as well as an interest “arguably . . .
to be protected” by the statute in question. Under the Court’s prece-
dents, it is irrelevant that in enacting the FCUA, Congress did not
specifically intend to protect commercial banks, as is the fact that re-
spondents’ objectives in this action are not eleemosynary in nature.
Pp. 495–499.

2. The NCUA’s interpretation of § 109—whereby a common bond of
occupation must unite only the members of each unrelated employer
group—is impermissible under the first step of the analysis set forth in
Chevron, see 467 U. S., at 842–843, because that interpretation is con-
trary to the unambiguously expressed intent of Congress that the same
common bond of occupation must unite each member of an occupation-
ally defined federal credit union. Several considerations compel this
conclusion. First, the NCUA’s interpretation makes the statutory
phrase “common bond” surplusage when applied to a federal credit
union made up of multiple unrelated employer groups, because each such
“group” already has its own “common bond,” employment with a partic-
ular employer. If the phrase “common bond” is to be given any mean-
ing when the employees in such groups are joined together, a different
“common bond”—one extending to each and every employee considered
together—must be found to unite them. Second, the interpretation vio-
lates the established canon of construction that similar language within
the same statutory section must be accorded a consistent meaning.
Section 109 consists of two parallel clauses: Federal credit union mem-
bership is limited “to groups having a common bond of occupation or
association, or to groups within a well-defined neighborhood, community,
or rural district.” The NCUA has never interpreted, and does not con-
tend that it could interpret, the geographic limitation to permit a credit
union to be composed of members from an unlimited number of unre-
lated geographic units. The occupational limitation must be inter-
preted in the same way. Finally, the NCUA’s interpretation has the
potential to read the words “shall be limited” out of the statute entirely.
The interpretation would allow the chartering of a conglomerate credit
union whose members included the employees of every company in the
United States. Section 109 cannot be considered a limitation on credit
union membership if at the same time it permits such a limitless result.
Pp. 499–503.

90 F. 3d 525, affirmed.
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Thomas, J., delivered an opinion, which was for the Court except as to
footnote 6. Rehnquist, C. J., and Kennedy and Ginsburg, JJ., joined
that opinion in full, and Scalia, J., joined except as to footnote 6. O’Con-
nor, J., filed a dissenting opinion, in which Stevens, Souter, and
Breyer, JJ., joined, post, p. 503.

Solicitor General Waxman argued the cause for the fed-
eral petitioner. With him on the briefs were Acting Solici-
tor General Dellinger, Assistant Attorney General Hunger,
David C. Frederick, Douglas N. Letter, Jacob M. Lewis,
Michael E. Robinson, and John K. Ianno. John G. Roberts,
Jr., argued the cause for petitioner AT&T Family Fed-
eral Credit Union et al. With him on the briefs were
Paul J. Lambert, Jonathan S. Franklin, and Brenda S.
Furlow.

Michael S. Helfer argued the cause for respondents.
With him on the briefs were Louis R. Cohen, Christopher
R. Lipsett, John J. Gill III, and Michael F. Crotty.†

Justice Thomas delivered the opinion of the Court, ex-
cept as to footnote 6.*

Section 109 of the Federal Credit Union Act (FCUA), 48
Stat. 1219, 12 U. S. C. § 1759, provides that “[f]ederal credit
union membership shall be limited to groups having a com-
mon bond of occupation or association, or to groups within

†Briefs of amici curiae urging reversal were filed for the Ad Hoc Small
Employers Group et al. by Paul G. Gaston, Richard J. Dines, and Chris-
tiane Gigi Hyland; for the California Credit Union League by Thomas H.
Ott, Craig A. Horowitz, Wayne D. Clayton, and Joseph A. McDonald; for
the Consumer Federation of America, Inc., et al. by Joseph C. Zengerle;
for the National Association of Federal Credit Unions by John F. Cooney,
Ronald R. Glancz, Melissa Landau Steinman, William J. Donovan, and
Fred M. Haden; and for the National Association of State Credit Union
Supervisors by Stanley M. Gorinson, John Longstreth, and C. Stephen
Trimmier.

Leonard J. Rubin filed a brief for the Independent Bankers Association
of America et al. as amici curiae urging affirmance.

*Justice Scalia joins this opinion, except as to footnote 6.
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a well-defined neighborhood, community, or rural district.”
Since 1982, the National Credit Union Administration
(NCUA), the agency charged with administering the FCUA,
has interpreted § 109 to permit federal credit unions to be
composed of multiple unrelated employer groups, each hav-
ing its own common bond of occupation. In this action, re-
spondents, five banks and the American Bankers Associa-
tion, have challenged this interpretation on the ground that
§ 109 unambiguously requires that the same common bond of
occupation unite every member of an occupationally defined
federal credit union. We granted certiorari to answer two
questions. First, do respondents have standing under the
Administrative Procedure Act to seek federal-court review
of the NCUA’s interpretation? Second, under the analysis
set forth in Chevron U. S. A. Inc. v. Natural Resources De-
fense Council, Inc., 467 U. S. 837 (1984), is the NCUA’s inter-
pretation permissible? We answer the first question in the
affirmative and the second question in the negative. We
therefore affirm.

I
A

In 1934, during the Great Depression, Congress enacted
the FCUA, which authorizes the chartering of credit unions
at the national level and provides that federal credit unions
may, as a general matter, offer banking services only to their
members. Section 109 of the FCUA, which has remained
virtually unaltered since the FCUA’s enactment, expressly
restricts membership in federal credit unions. In relevant
part, it provides:

“Federal credit union membership shall consist of the
incorporators and such other persons and incorporated
and unincorporated organizations, to the extent permit-
ted by rules and regulations prescribed by the Board,
as may be elected to membership and as such shall each,
subscribe to at least one share of its stock and pay the
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initial installment thereon and a uniform entrance fee if
required by the board of directors; except that Federal
credit union membership shall be limited to groups
having a common bond of occupation or association, or
to groups within a well-defined neighborhood, commu-
nity, or rural district.” 12 U. S. C. § 1759 (emphasis
added).

Until 1982, the NCUA and its predecessors consistently
interpreted § 109 to require that the same common bond of
occupation unite every member of an occupationally defined
federal credit union. In 1982, however, the NCUA reversed
its longstanding policy in order to permit credit unions to be
composed of multiple unrelated employer groups. See IRPS
82–1, 47 Fed. Reg. 16775 (1982). It thus interpreted § 109’s
common bond requirement to apply only to each employer
group in a multiple-group credit union, rather than to every
member of that credit union. See IRPS 82–3, 47 Fed. Reg.
26808 (1982). Under the NCUA’s new interpretation, all of
the employer groups in a multiple-group credit union had to
be located “within a well-defined area,” ibid., but the NCUA
later revised this requirement to provide that each employer
group could be located within “an area surrounding the
[credit union’s] home or a branch office that can be reasonably
served by the [credit union] as determined by NCUA.”
IRPS 89–1, 54 Fed. Reg. 31170 (1989). Since 1982, there-
fore, the NCUA has permitted federal credit unions to be
composed of wholly unrelated employer groups, each having
its own distinct common bond.

B

After the NCUA revised its interpretation of § 109, pe-
titioner AT&T Family Federal Credit Union (ATTF) ex-
panded its operations considerably by adding unrelated em-
ployer groups to its membership. As a result, ATTF now
has approximately 110,000 members nationwide, only 35% of
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whom are employees of AT&T and its affiliates. See Brief
for Petitioner NCUA 9. The remaining members are
employees of such diverse companies as the Lee Apparel
Company, the Coca-Cola Bottling Company, the Ciba-Geigy
Corporation, the Duke Power Company, and the American
Tobacco Company. See App. 54–79.

In 1990, after the NCUA approved a series of amendments
to ATTF’s charter that added several such unrelated em-
ployer groups to ATTF’s membership, respondents brought
this action. Invoking the judicial review provisions of the
Administrative Procedure Act (APA), 5 U. S. C. § 702, re-
spondents claimed that the NCUA’s approval of the charter
amendments was contrary to law because the members of
the new groups did not share a common bond of occupation
with ATTF’s existing members, as respondents alleged § 109
required. ATTF and petitioner Credit Union National
Association were permitted to intervene in the action as
defendants.

The District Court dismissed the complaint. It held that
respondents lacked prudential standing to challenge the
NCUA’s chartering decision because their interests were not
within the “zone of interests” to be protected by § 109, as
required by this Court’s cases interpreting the APA. First
Nat. Bank & Trust Co. v. National Credit Union Admin.,
772 F. Supp. 609 (DC 1991). The District Court rejected as
irrelevant respondents’ claims that the NCUA’s interpre-
tation had caused them competitive injury, stating that the
legislative history of the FCUA demonstrated that it was
passed “to establish a place for credit unions within the coun-
try’s financial market, and specifically not to protect the com-
petitive interest of banks.” Id., at 612. The District Court
also determined that respondents were not “suitable chal-
lengers” to the NCUA’s interpretation, as that term had
been used in prior prudential standing cases from the Court
of Appeals for the District of Columbia Circuit. Ibid.
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The Court of Appeals for the District of Columbia Circuit
reversed. First Nat. Bank & Trust Co. v. National Credit
Union Admin., 988 F. 2d 1272, cert. denied, 510 U. S. 907
(1993). The Court of Appeals agreed that “Congress did
not, in 1934, intend to shield banks from competition from
credit unions,” 988 F. 2d, at 1275, and hence respondents
could not be said to be “intended beneficiaries” of § 109. Re-
lying on two of our prudential standing cases involving the
financial services industry, Investment Company Institute v.
Camp, 401 U. S. 617 (1971), and Clarke v. Securities Industry
Assn., 479 U. S. 388 (1987), the Court of Appeals nonetheless
concluded that respondents’ interests were sufficiently con-
gruent with the interests of § 109’s intended beneficiaries
that respondents were “suitable challengers” to the NCUA’s
chartering decision; therefore, their suit could proceed. See
988 F. 2d, at 1276–1278.1

On remand, the District Court applied the two-step analy-
sis that we announced in Chevron U. S. A. Inc. v. Natural
Resources Defense Council, Inc., 467 U. S. 837 (1984), and
held that the NCUA had permissibly interpreted § 109. 863
F. Supp. 9 (DC 1994). It first asked whether, in enacting
§ 109, Congress had spoken directly to the precise question
at issue—whether the same common bond of occupation must
unite members of a federal credit union composed of multiple
employer groups. See id., at 12. It determined that be-
cause § 109 could plausibly be understood to permit an occu-
pationally defined federal credit union to consist of several
employer “groups,” each having its own distinct common
bond of occupation, Congress had not unambiguously ad-
dressed this question. See ibid. The District Court then

1 The Court of Appeals’ holding that respondents had prudential stand-
ing conflicted with a decision of the United States Court of Appeals for
the Fourth Circuit reached prior to this Court’s decision in Clarke v. Secu-
rities Industry Assn., 479 U. S. 388 (1987). See Branch Bank & Trust
Co. v. National Credit Union Administration Bd., 786 F. 2d 621 (1986),
cert. denied, 479 U. S. 1063 (1987).
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stated that it was unnecessary to decide, under the second
step of Chevron, whether the NCUA’s interpretation was
reasonable, because respondents had not “seriously argued”
that the interpretation was unreasonable. See 863 F. Supp.,
at 13–14. Accordingly, the District Court entered summary
judgment against respondents. See ibid.

The Court of Appeals again reversed. 90 F. 3d 525
(CADC 1996). It held that the District Court had incor-
rectly applied the first step of Chevron: Congress had indeed
spoken directly to the precise question at issue and had un-
ambiguously indicated that the same common bond of occu-
pation must unite members of a federal credit union com-
posed of multiple employer groups. See 90 F. 3d, at 527.
The Court of Appeals reasoned that because the concept of
a “common bond” is implicit in the term “group,” the term
“common bond” would be surplusage if it applied only to the
members of each constituent “group” in a multiple-group fed-
eral credit union. See id., at 528. It further noted that the
NCUA had not interpreted § 109’s geographical limitation
to allow federal credit unions to comprise groups from multi-
ple unrelated “neighborhood[s], communit[ies], or rural dis-
trict[s]” and stated that the occupational limitation should
not be interpreted differently. See id., at 528–529. The
NCUA’s revised interpretation of § 109 was therefore im-
permissible.2 See id., at 529. Because of the importance
of the issues presented,3 we granted certiorari. 519 U. S.
1148 (1997).

2 A panel of the Court of Appeals for the Sixth Circuit later reached a
similar conclusion, with one judge dissenting. See First City Bank v.
National Credit Union Administration Bd., 111 F. 3d 433 (1997).

3 According to the NCUA, since 1982, thousands of federal credit unions
have relied on the NCUA’s revised interpretation of § 109. See Pet. for
Cert. in No. 96–843, p. 14. Moreover, following the Court of Appeals’
decision on the merits, the United States District Court for the District
of Columbia granted a nationwide injunction prohibiting the NCUA from
approving the addition of unrelated employer groups to any federal credit
union. See Brief for Petitioner ATTF 14, n. 5.
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II

Respondents claim a right to judicial review of the
NCUA’s chartering decision under § 10(a) of the APA,
which provides:

“A person suffering legal wrong because of agency ac-
tion, or adversely affected or aggrieved by agency action
within the meaning of a relevant statute, is entitled to
judicial review thereof.” 5 U. S. C. § 702.

We have interpreted § 10(a) of the APA to impose a pruden-
tial standing requirement in addition to the requirement, im-
posed by Article III of the Constitution, that a plaintiff have
suffered a sufficient injury in fact. See, e. g., Association of
Data Processing Service Organizations, Inc. v. Camp, 397
U. S. 150, 152 (1970) (Data Processing).4 For a plaintiff to
have prudential standing under the APA, “the interest
sought to be protected by the complainant [must be] argua-
bly within the zone of interests to be protected or regulated
by the statute . . . in question.” Id., at 153.

Based on four of our prior cases finding that competitors
of financial institutions have standing to challenge agency
action relaxing statutory restrictions on the activities of
those institutions, we hold that respondents’ interest in limit-
ing the markets that federal credit unions can serve is argua-
bly within the zone of interests to be protected by § 109.
Therefore, respondents have prudential standing under the
APA to challenge the NCUA’s interpretation.

A

Although our prior cases have not stated a clear rule for
determining when a plaintiff ’s interest is “arguably within
the zone of interests” to be protected by a statute, they none-

4 In this action, it is not disputed that respondents have suffered an
injury in fact because the NCUA’s interpretation allows persons who
might otherwise be their customers to be members, and therefore custom-
ers, of ATTF.
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theless establish that we should not inquire whether there
has been a congressional intent to benefit the would-be plain-
tiff. In Data Processing, supra, the Office of the Comptrol-
ler of the Currency (Comptroller) had interpreted the Na-
tional Bank Act’s incidental powers clause, Rev. Stat. § 5136,
12 U. S. C. § 24 Seventh, to permit national banks to perform
data processing services for other banks and bank customers.
See Data Processing, supra, at 151. The plaintiffs, a data
processing corporation and its trade association, alleged that
this interpretation was impermissible because providing
data processing services was not, as was required by the
statute, “[an] incidental powe[r] . . . necessary to carry on the
business of banking.” See 397 U. S., at 157, n. 2.

In holding that the plaintiffs had standing, we stated that
§ 10(a) of the APA required only that “the interest sought to
be protected by the complainant [be] arguably within the
zone of interests to be protected or regulated by the statute
. . . in question.” Id., at 153. In determining that the plain-
tiffs’ interest met this requirement, we noted that although
the relevant federal statutes—the National Bank Act, 12
U. S. C. § 24 Seventh, and the Bank Service Corporation Act,
76 Stat. 1132, 12 U. S. C. § 1864––did not “in terms protect a
specified group[,] . . . their general policy is apparent; and
those whose interests are directly affected by a broad or nar-
row interpretation of the Acts are easily identifiable.” Data
Processing, 397 U. S., at 157. “[A]s competitors of national
banks which are engaging in data processing services,” the
plaintiffs were within that class of “aggrieved persons” enti-
tled to judicial review of the Comptroller’s interpretation.
Ibid.

Less than a year later, we applied the “zone of interests”
test in Arnold Tours, Inc. v. Camp, 400 U. S. 45 (1970) (per
curiam) (Arnold Tours). There, certain travel agencies
challenged a ruling by the Comptroller, similar to the one
contested in Data Processing, that permitted national banks
to operate travel agencies. See 400 U. S., at 45. In holding
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that the plaintiffs had prudential standing under the APA,
we noted that it was incorrect to view our decision in Data
Processing as resting on the peculiar legislative history of
§ 4 of the Bank Service Corporation Act, which had been
passed in part at the behest of the data processing industry.
See 400 U. S., at 46. We stated explicitly that “we did not
rely on any legislative history showing that Congress desired
to protect data processors alone from competition.” Ibid.
We further explained:

“In Data Processing . . . [w]e held that § 4 arguably
brings a competitor within the zone of interests
protected by it. Nothing in the opinion limited § 4
to protecting only competitors in the data-processing
field. When national banks begin to provide travel
services for their customers, they compete with travel
agents no less than they compete with data processors
when they provide data-processing services to their cus-
tomers.” Ibid. (internal citations and quotation marks
omitted).

A year later, we decided Investment Company Institute
v. Camp, 401 U. S. 617 (1971) (ICI). In that case, an invest-
ment company trade association and several individual
investment companies alleged that the Comptroller had
violated, inter alia, § 21 of the Glass-Steagall Act, 1932,5 by
permitting national banks to establish and operate what
in essence were early versions of mutual funds. We held
that the plaintiffs, who alleged that they would be injured
by the competition resulting from the Comptroller’s action,
had standing under the APA and stated that the case
was controlled by Data Processing. See 401 U. S., at 621.

5 Under § 21 of the Glass-Steagall Act, it is unlawful “[f]or any person,
firm, [or] corporation . . . engaged in the business of issuing . . . securities,
to engage at the same time to any extent whatever in the business of
receiving deposits.” § 21 of the Banking Act of 1933, 48 Stat. 189, 12
U. S. C. § 378(a).
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Significantly, we found unpersuasive Justice Harlan’s argu-
ment in dissent that the suit should be dismissed because
“neither the language of the pertinent provisions of the
Glass-Steagall Act nor the legislative history evince[d] any
congressional concern for the interests of petitioners and
others like them in freedom from competition.” Id., at 640.

Our fourth case in this vein was Clarke v. Securities In-
dustry Assn., 479 U. S. 388 (1987) (Clarke). There, a securi-
ties dealers trade association sued the Comptroller, this time
for authorizing two national banks to offer discount broker-
age services both at their branch offices and at other loca-
tions inside and outside their home States. See id., at 391.
The plaintiff contended that the Comptroller’s action vio-
lated the McFadden Act, which permits national banks to
carry on the business of banking only at authorized branches,
and to open new branches only in their home States and only
to the extent that state-chartered banks in that State can do
so under state law. See id., at 391–392.

We again held that the plaintiff had standing under the
APA. Summarizing our prior holdings, we stated that al-
though the “zone of interests” test “denies a right of review
if the plaintiff ’s interests are . . . marginally related to or
inconsistent with the purposes implicit in the statute,” id.,
at 399, “there need be no indication of congressional purpose
to benefit the would-be plaintiff,” id., at 399–400 (citing ICI).
We then determined that by limiting the ability of national
banks to do business outside their home States, “Congress
ha[d] shown a concern to keep national banks from gaining a
monopoly control over credit and money.” 479 U. S., at 403.
The interest of the securities dealers in preventing national
banks from expanding into the securities markets directly
implicated this concern because offering discount brokerage
services would allow national banks “access to more money,
in the form of credit balances, and enhanced opportunities to
lend money, viz., for margin purchases.” Ibid. The case
was thus analogous to Data Processing and ICI: “In those
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cases the question was what activities banks could engage in
at all; here, the question is what activities banks can engage
in without regard to the limitations imposed by state
branching law.” 479 U. S., at 403.

B

Our prior cases, therefore, have consistently held that for
a plaintiff ’s interests to be arguably within the “zone of in-
terests” to be protected by a statute, there does not have
to be an “indication of congressional purpose to benefit the
would-be plaintiff.” Id., at 399–400 (citing ICI); see also Ar-
nold Tours, 400 U. S., at 46 (citing Data Processing). The
proper inquiry is simply “whether the interest sought to be
protected by the complainant is arguably within the zone of
interests to be protected . . . by the statute.” Data Process-
ing, 397 U. S., at 153 (emphasis added). Hence in applying
the “zone of interests” test, we do not ask whether, in enact-
ing the statutory provision at issue, Congress specifically in-
tended to benefit the plaintiff. Instead, we first discern the
interests “arguably . . . to be protected” by the statutory
provision at issue; we then inquire whether the plaintiff ’s
interests affected by the agency action in question are
among them.

Section 109 provides that “[f]ederal credit union member-
ship shall be limited to groups having a common bond of
occupation or association, or to groups within a well-defined
neighborhood, community, or rural district.” 12 U. S. C.
§ 1759. By its express terms, § 109 limits membership in
every federal credit union to members of definable “groups.”
Because federal credit unions may, as a general matter, offer
banking services only to members, see, e. g., 12 U. S. C.
§§ 1757(5)–(6), § 109 also restricts the markets that every fed-
eral credit union can serve. Although these markets need
not be small, they unquestionably are limited. The link be-
tween § 109’s regulation of federal credit union membership
and its limitation on the markets that federal credit unions
can serve is unmistakable. Thus, even if it cannot be said
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that Congress had the specific purpose of benefiting commer-
cial banks, one of the interests “arguably . . . to be protected”
by § 109 is an interest in limiting the markets that federal
credit unions can serve.6 This interest is precisely the inter-
est of respondents affected by the NCUA’s interpretation of
§ 109. As competitors of federal credit unions, respondents
certainly have an interest in limiting the markets that fed-
eral credit unions can serve, and the NCUA’s interpretation

6 The legislative history of § 109, upon which petitioners so heavily rely,
supports this conclusion. Credit unions originated in mid-19th-century
Europe as cooperative associations that were intended to provide credit to
persons of small means; they were usually organized around some common
theme, either geographic or associational. See General Accounting Office,
Credit Unions: Reforms for Ensuring Future Soundness 24 (July 1991).
Following the European example, in the 1920’s many States passed stat-
utes authorizing the chartering of credit unions, and a number of those
statutes contained provisions similar to § 109’s common bond requirement.
See A. Burger & T. Dacin, Field of Membership: An Evolving Concept 6
(2d ed. 1992).

During the Great Depression, in contrast to widespread bank failures
at both the state and national level, there were no involuntary liquidations
of state-chartered credit unions. See S. Rep. No. 555, 73d Cong., 2d Sess.,
2 (1934). The cooperative nature of the institutions, which state-law com-
mon bond provisions reinforced, was believed to have contributed to this
result. See Credit Unions: Hearing before a Subcommittee of the Senate
Committee on Banking and Currency, 73d Cong., 1st Sess., 19–20, 26
(1933). A common bond provision was thus included in the District of
Columbia Credit Union Act, which Congress passed in 1932; it was identi-
cal to the FCUA’s common bond provision enacted two years later. When
Congress enacted the FCUA, sponsors of the legislation emphasized that
the cooperative nature of credit unions allowed them to make credit avail-
able to persons who otherwise would not qualify for loans. See S. Rep.
No. 555, supra, at 1, 3.

The legislative history thus confirms that § 109 was thought to reinforce
the cooperative nature of credit unions, which in turn was believed to
promote their safety and soundness and allow access to credit to persons
otherwise unable to borrow. Because, by its very nature, a cooperative
institution must serve a limited market, the legislative history of § 109
demonstrates that one of the interests “arguably . . . to be protected”
by § 109 is an interest in limiting the markets that federal credit unions
can serve.
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has affected that interest by allowing federal credit unions
to increase their customer base.7

Section 109 cannot be distinguished from the statutory
provisions at issue in Clarke, ICI, Arnold Tours, and Data
Processing. Although in Clarke the McFadden Act ap-
peared to be designed to protect only the interest of state
banks in parity of treatment with national banks, we none-
theless determined that the statute also limited “the extent
to which [national] banks [could] engage in the discount bro-
kerage business and hence limit[ed] the competitive impact
on nonbank discount brokerage houses.” Clarke, 479 U. S.,
at 403. Accordingly, although Congress did not intend spe-
cifically to protect securities dealers, one of the interests “ar-
guably . . . to be protected” by the statute was an interest
in restricting national bank market power. The plaintiff
securities dealers, as competitors of national banks, had that
interest, and that interest had been affected by the inter-

7 Contrary to the dissent’s contentions, see post, at 503, 509, our formula-
tion does not “eviscerat[e]” or “abolis[h]” the zone of interests require-
ment. Nor can it be read to imply that, in order to have standing under
the APA, a plaintiff must merely have an interest in enforcing the statute
in question. The test we have articulated—discerning the interests “ar-
guably . . . to be protected” by the statutory provision at issue and inquir-
ing whether the plaintiff ’s interests affected by the agency action in ques-
tion are among them—differs only as a matter of semantics from the
formulation that the dissent has accused us of “eviscerating” or “abolish-
ing,” see post, at 504 (stating that the plaintiff must establish that “the
injury he complains of . . . falls within the zone of interests sought to be
protected by the statutory provision whose violation forms the legal basis
for his complaint” (internal quotation marks and citation omitted)).

Our only disagreement with the dissent lies in the application of the
“zone of interests” test. Because of the unmistakable link between § 109’s
express restriction on credit union membership and the limitation on the
markets that federal credit unions can serve, there is objectively “some
indication in the statute,” post, at 517 (emphasis deleted), that respond-
ents’ interest is “arguably within the zone of interests to be protected” by
§ 109. Hence respondents are more than merely incidental beneficiaries
of § 109’s effects on competition.
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pretation of the McFadden Act they sought to challenge,
because that interpretation had allowed national banks
to expand their activities and serve new customers. See
ibid.

Similarly, in ICI, even though in enacting the Glass-
Steagall Act, Congress did not intend specifically to benefit
investment companies and may have sought only to protect
national banks and their depositors, one of the interests “ar-
guably . . . to be protected” by the statute was an interest
in restricting the ability of national banks to enter the secu-
rities business. The investment company plaintiffs, as com-
petitors of national banks, had that interest, and that inter-
est had been affected by the Comptroller’s interpretation
allowing national banks to establish mutual funds.

So too, in Arnold Tours and Data Processing, although in
enacting the National Bank Act and the Bank Service Corpo-
ration Act, Congress did not intend specifically to benefit
travel agents and data processors and may have been con-
cerned only with the safety and soundness of national banks,
one of the interests “arguably . . . to be protected” by the
statutes was an interest in preventing national banks from
entering other businesses’ product markets. As competi-
tors of national banks, travel agents and data processors had
that interest, and that interest had been affected by the
Comptroller’s interpretations opening their markets to na-
tional banks. See also NationsBank of N. C., N. A. v. Vari-
able Annuity Life Ins. Co., 513 U. S. 251 (1995) (deciding that
the Comptroller had permissibly interpreted 12 U. S. C. § 24
Seventh to allow national banks to act as agents in the sale
of annuities; insurance agents’ standing to challenge the
interpretation not questioned).

C

Petitioners attempt to distinguish this action principally
on the ground that there is no evidence that Congress, when
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it enacted the FCUA, was at all concerned with the competi-
tive interests of commercial banks, or indeed at all concerned
with competition. See Brief for Petitioner ATTF 21–22.
Indeed, petitioners contend that the very reason Congress
passed the FCUA was that “[b]anks were simply not in the
picture” as far as small borrowers were concerned, and thus
Congress believed it necessary to create a new source of
credit for people of modest means. See id., at 25.

The difficulty with this argument is that similar argu-
ments were made unsuccessfully in each of Data Process-
ing, Arnold Tours, ICI, and Clarke. In Data Processing,
the Comptroller argued against standing for the following
reasons:

“[P]etitioners do not contend that Section 24 Seventh
had any purpose . . . to protect the interest of potential
competitors of national banks. The reason is clear: the
legislative history of the Section dispels all possible
doubt that its enactment in 1864 (13 Stat. 101) was for
the express and sole purpose of creating a strong na-
tional banking system . . . . To the extent that the pro-
tection of a competitive interest was at the bottom of
the enactment of Section 24 Seventh, it was the interest
of national banks and not of their competitors.” Brief
for Comptroller of the Currency in Association of Data
Processing Service Organizations, Inc. v. Camp, O. T.
1969, No. 85, pp. 19–20.

Similarly, in Arnold Tours, the Comptroller contended
that the position of the travel agents was “markedly differ-
ent from that of the data processors,” who could find in the
legislative history “some manifestation of legislative concern
for their competitive position.” Memorandum for Comptrol-
ler of the Currency in Opposition in Arnold Tours, Inc. v.
Camp, O. T. 1970, No. 602, pp. 3–4. And in ICI, the Comp-
troller again urged us not to find standing, because—
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“[t]he thrust of the legislation, and the concern of the
drafters, was to protect the banking public through the
maintenance of a sound national banking system . . . .

. . . . .
“There was no Congressional objective to protect mu-

tual funds or their investment advisers or underwrit-
ers.” Brief for Comptroller of Currency in Investment
Company Institute v. Camp, O. T. 1970, No. 61, pp. 27–29
(internal quotation marks omitted).

“Indeed, the Congressional attitude toward the in-
vestment bankers can only be characterized as one of
distaste. For example, in discussing the private invest-
ment bankers, Senator Glass pointed out that many of
them had ‘unloaded millions of dollars of worthless in-
vestment securities upon the banks of this country.’ ”
Id., at 30, n. 22 (citation omitted).

Finally, in Clarke, the Comptroller contended that “[t]here
is no doubt that Congress had only one type of competitive
injury in mind when it passed the [McFadden] Act—the type
that national and state banks might inflict upon each other.”
Brief for Federal Petitioner in Clarke v. Securities Industry
Assn., O. T. 1985, No. 85–971, p. 24.

In each case, we declined to accept the Comptroller’s argu-
ment. In Data Processing, we considered it irrelevant that
the statutes in question “d[id] not in terms protect a speci-
fied group,” because “their general policy [was] apparent[,]
and those whose interests [were] directly affected by a broad
or narrow interpretation of [the statutes] [were] easily identi-
fiable.” 397 U. S., at 157. In Arnold Tours, we similarly
believed it irrelevant that Congress had shown no concern
for the competitive position of travel agents in enacting the
statutes in question. See 400 U. S., at 46. In ICI, we were
unmoved by Justice Harlan’s comment in dissent that the
Glass-Steagall Act was passed in spite of its positive effects
on the competitive position of investment banks. See 401
U. S., at 640. And in Clarke, we did not debate whether
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the Congress that enacted the McFadden Act was concerned
about the competitive position of securities dealers. See 479
U. S., at 403. The provisions at issue in each of these cases,
moreover, could be said merely to be safety-and-soundness
provisions, enacted only to protect national banks and their
depositors and without a concern for competitive effects.
We nonetheless did not hesitate to find standing.

We therefore cannot accept petitioners’ argument that re-
spondents do not have standing because there is no evidence
that the Congress that enacted § 109 was concerned with the
competitive interests of commercial banks. To accept that
argument, we would have to reformulate the “zone of inter-
ests” test to require that Congress have specifically intended
to benefit a particular class of plaintiffs before a plaintiff
from that class could have standing under the APA to sue.
We have refused to do this in our prior cases, and we refuse
to do so today.

Petitioners also mistakenly rely on our decision in Air
Courier Conference v. Postal Workers, 498 U. S. 517 (1991).
In Air Courier, we held that the interest of Postal Service
employees in maximizing employment opportunities was not
within the “zone of interests” to be protected by the postal
monopoly statutes, and hence those employees did not have
standing under the APA to challenge a Postal Service regu-
lation suspending its monopoly over certain international op-
erations. See id., at 519. We stated that the purposes of
the statute were solely to increase the revenues of the Post
Office and to ensure that postal services were provided in a
manner consistent with the public interest, see id., at 526–
527. Only those interests, therefore, and not the interests
of Postal Service employees in their employment, were “ar-
guably within the zone of interests to be protected” by the
statute. Cf. Lujan v. National Wildlife Federation, 497
U. S. 871, 883 (1990) (stating that an agency reporting com-
pany would not have prudential standing to challenge the
agency’s failure to comply with a statutory mandate to con-
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duct hearings on the record). We further noted that al-
though the statute in question regulated competition, the in-
terests of the plaintiff employees had nothing to do with
competition. See Air Courier, supra, at 528, n. 5 (stating
that “[e]mployees have generally been denied standing to en-
force competition laws because they lack competitive and di-
rect injury”). In this action, not only do respondents have
“competitive and direct injury,” but, as the foregoing discus-
sion makes clear, they possess an interest that is “arguably
. . . to be protected” by § 109.

Respondents’ interest in limiting the markets that credit
unions can serve is “arguably within the zone of interests to
be protected” by § 109. Under our precedents, it is irrele-
vant that in enacting the FCUA, Congress did not specifi-
cally intend to protect commercial banks. Although it is
clear that respondents’ objectives in this action are not elee-
mosynary in nature,8 under our prior cases that, too, is beside
the point.9

III

Turning to the merits, we must judge the permissibility of
the NCUA’s current interpretation of § 109 by employing the
analysis set forth in Chevron U. S. A. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U. S. 837 (1984). Under
that analysis, we first ask whether Congress has “directly
spoken to the precise question at issue. If the intent of Con-
gress is clear, that is the end of the matter; for the court, as
well as the agency, must give effect to the unambiguously

8 The data processing companies, travel agents, investment companies,
and securities dealers that challenged the Comptroller’s rulings in our
prior cases certainly did not bring suit to advance the noble goal of main-
taining the safety and soundness of national banks, or to promote the in-
terests of national bank depositors.

9 Unlike some of our prudential standing cases, no suggestion is made in
this action that Congress has sought to preclude judicial review of agency
action. See, e. g., Block v. Community Nutrition Institute, 467 U. S.
340 (1984).
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expressed intent of Congress.” Id., at 842–843. If we de-
termine that Congress has not directly spoken to the precise
question at issue, we then inquire whether the agency’s in-
terpretation is reasonable. See id., at 843–844. Because
we conclude that Congress has made it clear that the same
common bond of occupation must unite each member of an
occupationally defined federal credit union, we hold that the
NCUA’s contrary interpretation is impermissible under the
first step of Chevron.

As noted, § 109 requires that “[f]ederal credit union mem-
bership shall be limited to groups having a common bond of
occupation or association, or to groups within a well-defined
neighborhood, community, or rural district.” Respondents
contend that because § 109 uses the article “a”—“i. e., one”—
in conjunction with the noun “common bond,” the “natural
reading” of § 109 is that all members in an occupationally
defined federal credit union must be united by one common
bond. See Brief for Respondents 33. Petitioners reply
that because § 109 uses the plural noun “groups,” it permits
multiple groups, each with its own common bond, to con-
stitute a federal credit union. See Brief for Petitioner
NCUA 29–30.

Like the Court of Appeals, we do not think that either of
these contentions, standing alone, is conclusive. The article
“a” could be thought to convey merely that one bond must
unite only the members of each group in a multiple-group
credit union, and not all of the members in the credit union
taken together. See 90 F. 3d, at 528. Similarly, the plural
word “groups” could be thought to refer not merely to multi-
ple groups in a particular credit union, but rather to every
single “group” that forms a distinct credit union under the
FCUA. See ibid. Nonetheless, as the Court of Appeals
correctly recognized, additional considerations compel the
conclusion that the same common bond of occupation must
unite all of the members of an occupationally defined federal
credit union.



522US2 Unit: $U28 [01-28-00 18:31:09] PAGES PGT: OPIN

501Cite as: 522 U. S. 479 (1998)

Opinion of the Court

First, the NCUA’s current interpretation makes the
phrase “common bond” surplusage when applied to a federal
credit union made up of multiple unrelated employer groups,
because each “group” in such a credit union already has its
own “common bond.” See ibid. To use the facts of this ac-
tion, the employees of AT&T and the employees of the Amer-
ican Tobacco Company each already had a “common bond”
before being joined together as members of ATTF. The for-
mer were bonded because they worked for AT&T, and the
latter were bonded because they worked for the American
Tobacco Company. If the phrase “common bond” is to be
given any meaning when these employees are joined to-
gether, a different “common bond”—one extending to each
and every employee considered together—must be found to
unite them. Such a “common bond” exists when employees
of different subsidiaries of the same company are joined to-
gether in a federal credit union; it does not exist, however,
when employees of unrelated companies are so joined. See
ibid. Put another way, in the multiple employer group con-
text, the NCUA has read the statute as though it merely
stated that “[f]ederal credit union membership shall be lim-
ited to occupational groups,” but that is simply not what the
statute provides.

Second, the NCUA’s interpretation violates the estab-
lished canon of construction that similar language contained
within the same section of a statute must be accorded a con-
sistent meaning. See Wisconsin Dept. of Revenue v. Wil-
liam Wrigley, Jr., Co., 505 U. S. 214, 225 (1992). Section 109
consists of two parallel clauses: Federal credit union mem-
bership is limited “to groups having a common bond of occu-
pation or association, or to groups within a well-defined
neighborhood, community, or rural district.” 12 U. S. C.
§ 1759 (emphasis added). The NCUA concedes that even
though the second limitation permits geographically defined
credit unions to have as members more than one “group,”
all of the groups must come from the same “neighborhood,
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community, or rural district.” See Brief for Petitioner
NCUA 37. The reason that the NCUA has never inter-
preted, and does not contend that it could interpret, the geo-
graphical limitation to allow a credit union to be composed of
members from an unlimited number of unrelated geographic
units, is that to do so would render the geographical limita-
tion meaningless. Under established principles of statutory
interpretation, we must interpret the occupational limitation
in the same way.

Petitioners have advanced one reason why we should in-
terpret the occupational limitation differently. They con-
tend that whereas the geographical limitation uses the word
“within” and is thus “prepositional,” the occupational limita-
tion uses the word “having” and is thus “participial” (and
therefore less limiting). See Brief for Petitioner NCUA 31.
There is, however, no reason why a participial phrase is in-
herently more open-ended than a prepositional one; indeed,
certain participial phrases can narrow the relevant universe
in an exceedingly effective manner—for example, “persons
having February 29th as a wedding anniversary.” Reading
the two parallel clauses in the same way, we must conclude
that, just as all members of a geographically defined federal
credit union must be drawn from the same “neighborhood,
community, or rural district,” members of an occupationally
defined federal credit union must be united by the same
“common bond of occupation.”

Finally, by its terms, § 109 requires that membership in
federal credit unions “shall be limited.” The NCUA’s inter-
pretation—under which a common bond of occupation must
unite only the members of each unrelated employer group—
has the potential to read these words out of the statute en-
tirely. The NCUA has not contested that, under its current
interpretation, it would be permissible to grant a charter to
a conglomerate credit union whose members would include
the employees of every company in the United States. Nor
can it: Each company’s employees would be a “group,” and
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each such “group” would have its own “common bond of occu-
pation.” Section 109, however, cannot be considered a limi-
tation on credit union membership if at the same time it
permits such a limitless result.

For the foregoing reasons, we conclude that the NCUA’s
current interpretation of § 109 is contrary to the unambigu-
ously expressed intent of Congress and is thus impermissible
under the first step of Chevron.10 The judgment of the
Court of Appeals is therefore affirmed.

It is so ordered.

Justice O’Connor, with whom Justice Stevens, Jus-
tice Souter, and Justice Breyer join, dissenting.

In determining that respondents have standing under the
zone-of-interests test to challenge the National Credit Union
Administration’s (NCUA’s) interpretation of the “common
bond” provision of the Federal Credit Union Act (FCUA), 12
U. S. C. § 1759, the Court applies the test in a manner that
is contrary to our decisions and, more importantly, that all
but eviscerates the zone-of-interests requirement. In my
view, under a proper conception of the inquiry, “the interest
sought to be protected by” respondents in this action is not
“arguably within the zone of interests to be protected” by
the common bond provision. Association of Data Process-
ing Service Organizations, Inc. v. Camp, 397 U. S. 150, 153
(1970). Accordingly, I respectfully dissent.

I

Respondents brought this suit under § 10(a) of the Admin-
istrative Procedure Act (APA), 5 U. S. C. § 702. To establish
their standing to sue here, respondents must demonstrate

10 We have no need to consider § 109’s legislative history, which, as both
courts below found, is extremely “murky” and a “slender reed on which to
place reliance.” 90 F. 3d, at 530 (internal quotation marks and citation
omitted).
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that they are “adversely affected or aggrieved by agency ac-
tion within the meaning of a relevant statute.” Ibid.; see
Air Courier Conference v. Postal Workers, 498 U. S. 517, 523
(1991); Lujan v. National Wildlife Federation, 497 U. S. 871,
882–883 (1990). The two aspects of that requirement corre-
spond to the familiar concepts in standing doctrine of “injury
in fact” under Article III of the Constitution and “zone of
interests” under our prudential standing principles. See,
e. g., Bennett v. Spear, 520 U. S. 154, 162 (1997).

First, respondents must show that they are “adversely af-
fected or aggrieved,” i. e., have suffered injury in fact. Air
Courier, supra, at 523; National Wildlife Federation, supra,
at 883. In addition, respondents must establish that the in-
jury they assert is “within the meaning of a relevant stat-
ute,” i. e., satisfies the zone-of-interests test. Air Courier,
supra, at 523; National Wildlife Federation, supra, at 883,
886. Specifically, “the plaintiff must establish that the in-
jury he complains of (his aggrievement, or the adverse effect
upon him), falls within the ‘zone of interests’ sought to be
protected by the statutory provision whose violation forms
the legal basis for his complaint.” National Wildlife Feder-
ation, supra, at 883; see also Air Courier, supra, at 523–524.

The “injury respondents complain of,” as the Court ex-
plains, is that the NCUA’s interpretation of the common
bond provision “allows persons who might otherwise be their
customers to be . . . customers” of petitioner AT&T Family
Federal Credit Union. Ante, at 488, n. 4. Put another way,
the injury is a loss of respondents’ customer base to a com-
peting entity, or more generally, an injury to respondents’
commercial interest as a competitor. The relevant question
under the zone-of-interests test, then, is whether injury to
respondents’ commercial interest as a competitor “falls
within the zone of interests sought to be protected by the
[common bond] provision.” E. g., Air Courier, supra, at
523–524. For instance, in Data Processing, where the plain-
tiffs—like respondents here—alleged competitive injury to
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their commercial interest, we found that the plaintiffs had
standing because “their commercial interest was sought to
be protected by the . . . provision which they alleged had
been violated.” Bennett, supra, at 176 (discussing Data
Processing).

The Court adopts a quite different approach to the zone-
of-interests test today, eschewing any assessment of whether
the common bond provision was intended to protect respond-
ents’ commercial interest. The Court begins by observing
that the terms of the common bond provision—“[f]ederal
credit union membership shall be limited to groups having a
common bond of occupation or association, or to groups
within a well-defined neighborhood, community, or rural dis-
trict,” 12 U. S. C. § 1759—expressly limit membership in fed-
eral credit unions to persons belonging to certain “groups.”
Then, citing other statutory provisions that bar federal
credit unions from serving nonmembers, see §§ 1757(5)–(6),
the Court reasons that one interest sought to be protected
by the common bond provision “is an interest in limiting the
markets that federal credit unions can serve.” Ante, at 493.
The Court concludes its analysis by observing simply that
respondents, “[a]s competitors of federal credit unions, . . .
certainly have [that] interest . . . , and the NCUA’s interpre-
tation has affected that interest.” Ante, at 493–494 (empha-
sis added).

Under the Court’s approach, every litigant who establishes
injury in fact under Article III will automatically satisfy
the zone-of-interests requirement, rendering the zone-of-
interests test ineffectual. See Air Courier, supra, at 524
(“mistak[e]” to “conflat[e] the zone-of-interests test with in-
jury in fact”). That result stems from the Court’s articula-
tion of the relevant “interest.” In stating that the common
bond provision protects an “interest in limiting the markets
that federal credit unions can serve,” ante, at 493, the Court
presumably uses the term “markets” in the sense of cus-
tomer markets, as opposed to, for instance, product markets:
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The common bond requirement and the provisions prohibit-
ing credit unions from serving nonmembers combine to limit
the customers a credit union can serve, not the services a
credit union can offer.

With that understanding, the Court’s conclusion that re-
spondents “have” an interest in “limiting the [customer] mar-
kets that federal credit unions can serve” means little more
than that respondents “have” an interest in enforcing the
statute. The common bond requirement limits a credit
union’s membership, and hence its customer base, to certain
groups, 12 U. S. C. § 1759, and in the Court’s view, it is
enough to establish standing that respondents “have” an in-
terest in limiting the customers a credit union can serve.
The Court’s additional observation that respondents’ interest
has been “affected” by the NCUA’s interpretation adds little
to the analysis; agency interpretation of a statutory restric-
tion will of course affect a party who has an interest in the
restriction. Indeed, a party presumably will bring suit to
vindicate an interest only if the interest has been affected
by the challenged action. The crux of the Court’s zone-of-
interests inquiry, then, is simply that the plaintiff must
“have” an interest in enforcing the pertinent statute.

A party, however, will invariably have an interest in en-
forcing a statute when he can establish injury in fact caused
by an alleged violation of that statute. An example we used
in National Wildlife Federation illustrates the point.
There, we hypothesized a situation involving “the failure of
an agency to comply with a statutory provision requiring ‘on
the record’ hearings.” 497 U. S., at 883. That circumstance
“would assuredly have an adverse effect upon the company
that has the contract to record and transcribe the agency’s
proceedings,” and so the company would establish injury in
fact. Ibid. But the company would not satisfy the zone-
of-interests test, because “the provision was obviously
enacted to protect the interests of the parties to the proceed-
ings and not those of the reporters.” Ibid.; see Air Courier,
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498 U. S., at 524. Under the Court’s approach today, how-
ever, the reporting company would have standing under the
zone-of-interests test: Because the company is injured by the
failure to comply with the requirement of on-the-record hear-
ings, the company would certainly “have” an interest in en-
forcing the statute.

Our decision in Air Courier, likewise, cannot be squared
with the Court’s analysis in this action. Air Courier in-
volved a challenge by postal employees to a decision of the
Postal Service suspending its statutory monopoly over cer-
tain international mailing services. The postal employees
alleged a violation of the Private Express Statutes (PES)—
the provisions that codify the Service’s postal monopoly—
citing as their injury in fact that competition from private
mailing companies adversely affected their employment op-
portunities. 498 U. S., at 524. We concluded that the postal
employees did not have standing under the zone-of-interests
test, because “the PES were not designed to protect postal
employment or further postal job opportunities.” Id., at
528. As with the example from National Wildlife Federa-
tion, though, the postal employees would have established
standing under the Court’s analysis in this action: The em-
ployees surely “had” an interest in enforcing the statutory
monopoly, given that suspension of the monopoly caused in-
jury to their employment opportunities.

In short, requiring simply that a litigant “have” an interest
in enforcing the relevant statute amounts to hardly any test
at all. That is why our decisions have required instead that
a party “establish that the injury he complains of . . . falls
within the ‘zone of interests’ sought to be protected by the
statutory provision” in question. National Wildlife Feder-
ation, supra, at 883 (emphasis added); see Bennett, 520 U. S.,
at 176. In Air Courier, for instance, after noting that the
asserted injury in fact was “an adverse effect on employment
opportunities of postal workers,” we characterized “[t]he
question before us” as “whether the adverse effect on the
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employment opportunities of postal workers . . . is within the
zone of interests encompassed by the PES.” 498 U. S., at
524; see also National Wildlife Federation, supra, at 885–
886 (noting that asserted injury is to the plaintiffs’ interests
in “recreational use and aesthetic enjoyment,” and finding
those particular interests “are among the sorts of interests
[the] statutes were specifically designed to protect”).

Our decision last Term in Bennett v. Spear is in the same
vein. There, the Fish and Wildlife Service, in an effort to
preserve a particular species of fish, issued a biological
opinion that had the effect of requiring the maintenance of
minimum water levels in certain reservoirs. A group of
ranchers and irrigation districts brought suit asserting a
“competing interest in the water,” alleging, in part, injury
to their commercial interest in using the reservoirs for irri-
gation water. 520 U. S., at 160. The plaintiffs charged that
the Service had violated a provision of the Endangered Spe-
cies Act requiring “use [of] the best scientific and commercial
data available.” Id., at 176. We did not ask simply whether
the plaintiffs “had” an interest in holding the Service to the
“best data” requirement. Instead, we assessed whether the
injury asserted by the plaintiffs fell within the zone of inter-
ests protected by the “best data” provision, and concluded
that the economic interests of parties adversely affected
by erroneous biological opinions are within the zone of inter-
ests protected by that statute. Id., at 176–177 (observing
that one purpose of the “best data” provision “is to avoid
needless economic dislocation produced by agency officials
zealously but unintelligently pursuing their environmental
objectives”).

The same approach should lead the Court to ask in this
action whether respondents’ injury to their commercial in-
terest as competitors falls within the zone of interests pro-
tected by the common bond provision. Respondents recog-
nize that such an inquiry is mandated by our decisions.
They argue that “the competitive interests of banks were
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among Congress’s concerns when it enacted the Federal
Credit Union Act,” and that the common bond provision was
motivated by “[c]ongressional concerns that chartering
credit unions could inflict an unwanted competitive injury on
the commercial banking industry.” Brief for Respondents
24–25. The Court instead asks simply whether respondents
have an interest in enforcing the common bond provision,
an approach tantamount to abolishing the zone-of-interests
requirement altogether.

II

Contrary to the Court’s suggestion, ante, at 494–495, its
application of the zone-of-interests test in this action is not
in concert with the approach we followed in a series of cases
in which the plaintiffs, like respondents here, alleged that
agency interpretation of a statute caused competitive injury
to their commercial interests. In each of those cases, we
focused, as in Bennett, Air Courier, and National Wildlife
Federation, on whether competitive injury to the plaintiff ’s
commercial interest fell within the zone of interests pro-
tected by the relevant statute.

The earliest of the competitor standing decisions was As-
sociation of Data Processing Service Organizations, Inc. v.
Camp, 397 U. S. 150 (1970), in which we first formulated the
zone-of-interests requirement. There, an association of data
processors challenged a decision of the Comptroller of the
Currency allowing national banks to provide data processing
services. The data processors alleged violation of, among
other statutes, § 4 of the Bank Service Corporation Act, 76
Stat. 1132, which provided that “[n]o bank service corpora-
tion may engage in any activity other than the performance
of bank services.” 397 U. S., at 154–155. We articulated
the applicable test as “whether the interest sought to be pro-
tected by the complainant is arguably within the zone of
interests to be protected or regulated by the statute . . . in
question.” Id., at 153.
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In answering that question, we assessed whether the in-
jury asserted by the plaintiffs was to an interest arguably
within the zone of interests protected by the relevant stat-
ute. The data processors, like respondents here, asserted
“economic injury” from the “competition by national banks
in the business of providing data processing services.” Id.,
at 152, 154. We concluded that the data processors’ “com-
mercial interest was sought to be protected by the anti-
competition limitation contained in § 4,” Bennett, supra, at
176 (discussing Data Processing), explaining that the provi-
sion “arguably brings a competitor within the zone of inter-
ests protected by it,” 397 U. S., at 156.

Our decision in Data Processing was soon followed by an-
other case involving § 4 of the Bank Service Corporation Act,
Arnold Tours, Inc. v. Camp, 400 U. S. 45 (1970) (per curiam).
Arnold Tours was similar to Data Processing, except that
the plaintiffs were a group of travel agents challenging an
analogous ruling of the Comptroller authorizing national
banks to provide travel services. The travel agents, like the
data processors, alleged injury to their commercial interest
as competitors. 400 U. S., at 45. Not surprisingly, we ruled
that the travel agents had established standing, on the
ground that Congress did not “desir[e] to protect data proc-
essors alone from competition” through § 4. Id., at 46. Un-
like in this action, then, our decisions in Arnold Tours and
Data Processing turned on the conclusion that economic in-
jury to competitors fell within the zone of interests protected
by the relevant statute.

We decided Investment Company Institute v. Camp, 401
U. S. 617 (1971) (ICI), later in the same Term as Arnold
Tours. The case involved a challenge by an association of
investment companies to a regulation issued by the Comp-
troller that authorized national banks to operate mutual
funds. The investment companies alleged that the regula-
tion violated provisions of the Glass-Steagall Act, 1933, 48
Stat. 162, barring national banks from entering the business
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of investment banking. We found that the investment com-
panies had standing, but did not rest that determination
simply on the notion that the companies had an interest in
enforcing the prohibition against banks entering the in-
vestment business. Instead, we observed that, as in Data
Processing, “Congress had arguably legislated against . . .
competition” through the Glass-Steagall Act. 401 U. S., at
620–621.

The final decision in this series was Clarke v. Securities
Industry Assn., 479 U. S. 388 (1987). That case involved
provisions of the McFadden Act, 44 Stat. 1228, allowing a
national bank to establish branch offices only in its home
State, and then only to the extent that banks of the home
State were permitted to have branches under state law.
The statute defined a “branch” office essentially as one that
offered core banking services. The Comptroller allowed
two banks to establish discount brokerage offices at locations
outside the allowable branching area, on the rationale that
brokerage services did not constitute core banking services
and that the offices therefore were not “branch” offices.
Representatives of the securities industry challenged the
Comptroller’s action, alleging a violation of the statutory
branching limitations.

We held that the plaintiffs had standing under the zone-of-
interests test, but again, not simply on the ground that they
had an interest in enforcing the branching limits. Instead,
we found that, as in ICI, Congress had “arguably legislated
against . . . competition” through those provisions. 479
U. S., at 403 (internal quotation marks omitted). Specifi-
cally, Congress demonstrated “a concern to keep national
banks from gaining a monopoly control over credit and
money through unlimited branching.” Ibid.; see also id., at
410 (Stevens, J., concurring in part and concurring in judg-
ment) (“The general policy against branching was based in
part on a concern about the national banks’ potential for be-
coming massive financial institutions that would establish
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monopolies on financial services”). The Court makes no
analogous finding in this action that Congress, through the
common bond provision, sought to prevent credit unions
from gaining “monopoly control” over the customers of bank-
ing services.

It is true, as the Court emphasizes repeatedly, see ante, at
488–492, 494–498, that we did not require in this line of deci-
sions that the statute at issue was designed to benefit the
particular party bringing suit. See Clarke, supra, at 399–
400. In Arnold Tours and Data Processing, for instance, it
was sufficient that Congress desired to protect the interests
of competitors generally through § 4 of the Bank Service
Corporation Act, even if Congress did not have in mind the
particular interests of travel agents or data processors. See
Arnold Tours, supra, at 46. In Clarke, likewise, the anti-
branching provisions of the McFadden Act may have been
intended primarily to protect state banks, and not the securi-
ties industry, from competitive injury. Respondents thus
need not establish that the common bond provision was
enacted specifically to benefit commercial banks, any more
than they must show that the provision was intended to ben-
efit Lexington State Bank, Piedmont State Bank, or any of
the particular banks that filed this suit.

In each of the competitor standing cases, though, we found
that Congress had enacted an “anticompetition limitation,”
see Bennett, 520 U. S., at 176 (discussing Data Processing),
or, alternatively, that Congress had “legislated against . . .
competition,” see Clarke, supra, at 403; ICI, supra, at 620–
621, and accordingly, that the plaintiff-competitor’s “com-
mercial interest was sought to be protected by the anticom-
petition limitation” at issue, Bennett, supra, at 176. We
determined, in other words, that “the injury [the plaintiff]
complain[ed] of . . . [fell] within the zone of interests sought
to be protected by the [relevant] statutory provision.” Na-
tional Wildlife Federation, 497 U. S., at 883. The Court
fails to undertake that analysis here.
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III

Applying the proper zone-of-interests inquiry to this ac-
tion, I would find that competitive injury to respondents’
commercial interests does not arguably fall within the zone
of interests sought to be protected by the common bond pro-
vision. The terms of the statute do not suggest a concern
with protecting the business interests of competitors. The
common bond provision limits “[f]ederal credit union mem-
bership . . . to groups having a common bond of occupation or
association, or to groups within a well-defined neighborhood,
community, or rural district.” 12 U. S. C. § 1759. And the
provision is framed as an exception to the preceding clause,
which confers membership on “incorporators and such other
persons and incorporated and unincorporated organizations
. . . as may be elected . . . and as such shall each, subscribe
to at least one share of its stock and pay the initial install-
ment thereon and a uniform entrance fee.” Ibid. The lan-
guage suggests that the common bond requirement is an in-
ternal organizational principle concerned primarily with
defining membership in a way that secures a financially
sound organization. There is no indication in the text of the
provision or in the surrounding language that the member-
ship limitation was even arguably designed to protect the
commercial interests of competitors.

Nor is there any nontextual indication to that effect. Sig-
nificantly, the operation of the common bond provision is
much different from the statutes at issue in Clarke, ICI, and
Data Processing. Those statutes evinced a congressional
intent to legislate against competition, e. g., Clarke, supra,
at 403, because they imposed direct restrictions on banks
generally, specifically barring their entry into certain mar-
kets. In Data Processing and ICI, “the question was what
activities banks could engage in at all,” and in Clarke, “the
question [was] what activities banks [could] engage in with-
out regard to the limitations imposed by state branching
law.” 479 U. S., at 403.
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The operation of the common bond provision does not
likewise denote a congressional desire to legislate against
competition. First, the common bond requirement does not
purport to restrict credit unions from becoming large,
nationwide organizations, as might be expected if the provi-
sion embodied a congressional concern with the competitive
consequences of credit union growth. See Brief for Peti-
tioner NCUA 25–26 (Navy Federal Credit Union has 1.6
million members; American Airlines Federal Credit Union
has 157,000 members); see also S. Rep. No. 555, 73d Cong.,
2d Sess., 2 (1934) (citing “employees of the United States
Government” as a “specific group with a common bond of
occupation or association”).

More tellingly, although the common bond provision ap-
plies to all credit unions, the restriction operates against
credit unions individually: The common bond requirement
speaks only to whether a particular credit union’s member-
ship can include a given group of customers, not to whether
credit unions in general can serve that group. Even if a
group of would-be customers does not share the requisite
bond with a particular credit union, nothing in the common
bond provision prevents that same group from joining a dif-
ferent credit union that is within the same “neighborhood,
community, or rural district” or with whose members the
group shares an adequate “occupation[al] or association[al]”
connection. 12 U. S. C. § 1759. Also, the group could con-
ceivably form its own credit union. In this sense, the
common bond requirement does not limit credit unions col-
lectively from serving any customers, nor does it bar any
customers from being served by credit unions.

In Data Processing, ICI, and Clarke, by contrast, the stat-
utes operated against national banks generally, prohibiting
all banks from competing in a particular market: Banks in
general were barred from providing a specific type of service
(Data Processing and ICI), or from providing services at a
particular location (Clarke). Thus, whereas in Data Proc-
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essing customers could not obtain data processing services
from any national bank, and in Clarke customers outside of
the permissible branching area likewise could not obtain fi-
nancial services from any national bank, in this action cus-
tomers who lack an adequate bond with the members of a
particular credit union can still receive financial services
from a different credit union. Unlike the statutes in Data
Processing, ICI, and Clarke, then, the common bond provi-
sion does not erect a competitive boundary excluding credit
unions from any identifiable market.

The circumstances surrounding the enactment of the
FCUA also indicate that Congress did not intend to legislate
against competition through the common bond provision.
As the Court explains, ante, at 493, n. 6, the FCUA was
enacted in the shadow of the Great Depression; Congress
thought that the ability of credit unions to “come through
the depression without failures, when banks have failed so
notably, is a tribute to the worth of cooperative credit and
indicates clearly the great potential value of rapid national
credit union extension.” S. Rep. No. 555, at 3–4. Credit
unions were believed to enable the general public, which had
been largely ignored by banks, to obtain credit at reasonable
rates. See id., at 2–3; First Nat’l Bank & Trust Co. v. Na-
tional Credit Union Administration, 988 F. 2d 1272, 1274
(CADC), cert. denied, 510 U. S. 907 (1993). The common
bond requirement “was seen as the cement that united credit
union members in a cooperative venture, and was, therefore,
thought important to credit unions’ continued success.” 988
F. 2d, at 1276. “Congress assumed implicitly that a common
bond amongst members would ensure both that those mak-
ing lending decisions would know more about applicants and
that borrowers would be more reluctant to default.” Ibid.;
see ante, at 493, n. 6; A. Burger & T. Dacin, Field of Member-
ship: An Evolving Concept 7–8 (2d ed. 1992).

The requirement of a common bond was thus meant to
ensure that each credit union remains a cooperative institu-
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tion that is economically stable and responsive to its mem-
bers’ needs. See 988 F. 2d, at 1276. As a principle of inter-
nal governance designed to secure the viability of individual
credit unions in the interests of the membership, the common
bond provision was in no way designed to impose a restric-
tion on all credit unions in the interests of institutions that
might one day become competitors. “Indeed, the very no-
tion seems anomalous, because Congress’ general purpose
was to encourage the proliferation of credit unions, which
were expected to provide service to those would-be custom-
ers that banks disdained.” Id., at 1275; see also Branch
Bank & Trust Co. v. National Credit Union Administration
Bd., 786 F. 2d 621, 625–626 (CA4 1986), cert. denied, 479 U. S.
1063 (1987).

That the common bond requirement would later come to
be viewed by competitors as a useful tool for curbing a credit
union’s membership should not affect the zone-of-interests
inquiry. The pertinent question under the zone-of-interests
test is whether Congress intended to protect certain inter-
ests through a particular provision, not whether, irrespective
of congressional intent, a provision may have the effect of
protecting those interests. See Clarke, 479 U. S., at 394 (the
“matter [is] basically one of interpreting congressional in-
tent”); id., at 400; 988 F. 2d, at 1276 (“To be sure, as time
passed—as credit unions flourished and competition among
consumer lending institutions intensified—bankers began to
see the common bond requirement as a desirable limitation
on credit union expansion. . . . But that fact, assuming it is
true, hardly serves to illuminate the intent of the Congress
that first enacted the common bond requirement in 1934”).
Otherwise, competitors could bring suits challenging the in-
terpretation of a host of provisions in the FCUA that might
have the unintended effect of furthering their competitive
interest, such as restrictions on the loans credit unions can
make or on the sums credit unions can borrow. See 12
U. S. C. §§ 1757(5), (6).
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In this light, I read our decisions as establishing that there
must at least be some indication in the statute, beyond the
mere fact that its enforcement has the effect of incidentally
benefiting the plaintiff, from which one can draw an inference
that the plaintiff ’s injury arguably falls within the zone of
interests sought to be protected by that statute. The provi-
sions we construed in Clarke, ICI, and Data Processing al-
lowed such an inference: Where Congress legislates against
competition, one can properly infer that the statute is at
least arguably intended to protect competitors from injury
to their commercial interest, even if that is not the statute’s
principal objective. See Bennett, 520 U. S., at 176–177 (indi-
cating that zone-of-interests test is satisfied if one of several
statutory objectives corresponds with the interest sought to
be protected by the plaintiff). Accordingly, “[t]here [was]
sound reason to infer” in those cases “that Congress in-
tended [the] class [of plaintiffs] to be relied upon to challenge
agency disregard of the law.” Clarke, supra, at 403 (inter-
nal quotation marks omitted).

The same cannot be said of respondents in this action, be-
cause neither the terms of the common bond provision, nor
the way in which the provision operates, nor the circum-
stances surrounding its enactment, evince a congressional
desire to legislate against competition. This, then, is an ac-
tion where “the plaintiff ’s interests are so marginally related
to or inconsistent with the purposes implicit in the statute
that it cannot reasonably be assumed that Congress intended
to permit the suit.” 479 U. S., at 399. The zone-of-interests
test “seeks to exclude those plaintiffs whose suits are more
likely to frustrate than to further statutory objectives,” id.,
at 397, n. 12, and one can readily envision circumstances in
which the interests of competitors, who have the incentive
to suppress credit union expansion in all circumstances,
would be at odds with the statute’s general aim of supporting
the growth of credit unions that are cohesive and hence fi-
nancially stable.
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The Court’s attempt to distinguish Air Courier, ante, at
498–499, is instructive in this regard. The Court observes
that here, unlike in Air Courier, the plaintiffs suffer “com-
petitive and direct injury.” 498 U. S., at 528, n. 5. But the
lack of competitive injury was pertinent in Air Courier be-
cause the statutes alleged to have been violated—the PES—
were “competition statutes that regulate the conduct of com-
petitors.” Ibid. The common bond provision, for all the
noted reasons, is not a competition law, and so the mere pres-
ence of “competitive and direct injury” should not establish
standing. See Hardin v. Kentucky Util. Co., 390 U. S. 1, 5–6
(1968). Thus, while in Air Courier “the statute in question
regulated competition [but] the interests of the plaintiff em-
ployees had nothing to do with competition,” ante, at 499,
here, the common bond provision does not regulate competi-
tion but the interests of the plaintiff have everything to do
with competition. In either case, the plaintiff ’s injury is at
best “marginally related” to the interests sought to be pro-
tected by the statute, Clarke, supra, at 399, and the most
that can be said is that the provision has the incidental effect
of benefiting the plaintiffs. That was not enough to estab-
lish standing in Air Courier, and it should not suffice here.

IV

Prudential standing principles “are ‘founded in concern
about the proper—and properly limited—role of the courts
in a democratic society.’ ” Bennett, supra, at 162 (quoting
Warth v. Seldin, 422 U. S. 490, 498 (1975)). The zone-of-
interests test is an integral part of the prudential standing
inquiry, and we ought to apply the test in a way that gives
it content. The analysis the Court undertakes today, in my
view, leaves the zone-of-interests requirement a hollow one.
As with the example in National Wildlife Federation, where
the reporting company suffered injury from the alleged stat-
utory violation, but the injury to the company’s commercial
interest was not within the zone of interests protected by
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the statute, here, too, respondents suffer injury from the
NCUA’s interpretation of the common bond requirement, but
the injury to their commercial interest is not within the zone
of interests protected by the provision. Applying the zone-
of-interests inquiry as it has been articulated in our deci-
sions, I conclude that respondents have failed to establish
standing. I would therefore vacate the judgment of the
Court of Appeals and remand the action with instructions
that it be dismissed.
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In 1943, the Secretary of the Interior created a reservation for the
Neets’aii Gwich’in Indians on approximately 1.8 million acres surround-
ing Venetie and another tribal village in Alaska. In 1971, Congress
enacted the Alaska Native Claims Settlement Act (ANCSA), which,
inter alia, revoked the Venetie Reservation and all but one of the other
reserves set aside for Native use by legislative or Executive action, 43
U. S. C. § 1618(a); completely extinguished all aboriginal claims to
Alaska land, § 1603; and authorized the transfer of $962.5 million in state
and federal funds and approximately 44 million acres of Alaska land to
state-chartered private business corporations to be formed by Alaska
Natives, §§ 1605, 1607, 1613. Such corporations received fee simple title
to the transferred land, and no federal restrictions applied to subsequent
land transfers by them. § 1613. In 1973, the two Native corporations
established for the Neets’aii Gwich’in elected to make use of an ANCSA
provision allowing them to take title to former reservation lands in re-
turn for forgoing the statute’s monetary payments and transfers of non-
reservation land. See § 1618(b). The United States conveyed fee sim-
ple title to the land constituting the former Venetie Reservation to the
corporations as tenants in common; thereafter, they transferred title to
respondent Native Village of Venetie Tribal Government (Tribe). In
1986, Alaska entered into a joint venture with a private contractor to
construct a public school in Venetie. After the contractor and the State
refused the Tribe’s demand for approximately $161,000 in taxes for con-
ducting business on tribal land, the Tribe sought to collect in tribal
court. In the State’s subsequent suit to enjoin collection of the tax, the
Federal District Court held that, because the Tribe’s ANCSA lands
were not “Indian country” within the meaning of 18 U. S. C. § 1151(b),
the Tribe lacked the power to impose a tax upon nonmembers of the
Tribe. The Ninth Circuit disagreed and reversed.

Held: The Tribe’s land is not “Indian country.” Pp. 526–534.
(a) As here relevant, “Indian country” means “all dependent Indian

communities within the . . . United States . . . .” § 1151(b). “[D]epend-
ent Indian communities” refers to a limited category of Indian lands that
are neither reservations nor allotments (the other categories of Indian
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country set forth in § 1151), and that satisfy two requirements—first,
they must have been set aside by the Federal Government for the use
of the Indians as Indian land; second, they must be under federal super-
intendence. See United States v. Sandoval, 231 U. S. 28, 46, United
States v. Pelican, 232 U. S. 442, 449, and United States v. McGowan, 302
U. S. 535, 538–539. Those cases held that these two requirements were
necessary for a finding of “Indian country” generally before § 1151 was
enacted, and Congress codified these requirements in enacting § 1151.
Section 1151 does not purport to alter the cases’ definition of Indian
country. Section 1151(b)’s text, moreover, was taken virtually verba-
tim from Sandoval, supra, at 46, which language was later quoted in
McGowan, supra, at 538. The legislative history states that § 1151(b)’s
definition is based on those cases, and the requirements are reflected in
§ 1151(b)’s text: The federal set-aside requirement ensures that the land
in question is occupied by an “Indian community”; the federal superin-
tendence requirement guarantees that that community is sufficiently
“dependent” on the Federal Government that the Government and the
Indians involved, rather than the States, are to exercise primary juris-
diction over the land. Pp. 526–531.

(b) The Tribe’s ANCSA lands do not satisfy either of these require-
ments. The federal set-aside requirement is not met because ANCSA,
far from designating Alaskan lands for Indian use, revoked all existing
Alaska reservations “set aside by legislation or by Executive or Secre-
tarial Order for Native use,” save one. 43 U. S. C. § 1618(a) (emphasis
added). Congress could not more clearly have departed from its tradi-
tional practice of setting aside Indian lands. Cf. Hagen v. Utah, 510
U. S. 399, 401. The difficulty with the Tribe’s argument that the
ANCSA lands were set apart for the use of the Neets’aii Gwich’in, “as
such,” by their acquisition pursuant to § 1618(b) is that ANCSA trans-
ferred reservation lands to private, state-chartered Native corporations,
without any restraints on alienation or significant use restrictions, and
with the goal of avoiding “any permanent racially defined institutions,
rights, privileges, or obligations,” § 1601(b); see also §§ 1607, 1613.
Thus, Congress contemplated that non-Natives could own the former
Venetie Reservation, and the Tribe is free to use it for non-Indian
purposes.

Equally clearly, ANCSA ended federal superintendence over the
Tribe’s lands by revoking all existing Alaska reservations but one, see
§ 1618(a), and by stating that ANCSA’s settlement provisions were in-
tended to avoid a “lengthy wardship or trusteeship,” § 1601(b). Al-
though ANCSA exempts the Tribe’s land, as long as it has not been
sold, leased, or developed, from adverse possession claims, real property
taxes, and certain judgments, see § 1636(d), these protections simply
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do not approach the level of active federal control and stewardship
over Indian land that existed in this Court’s prior cases. See, e. g., Mc-
Gowan, supra, at 537–539. Moreover, Congress’ conveyance of ANCSA
lands to state-chartered and state-regulated private business corpora-
tions is hardly a choice that comports with a desire to retain federal
superintendence. The Tribe’s contention that such superintendence is
demonstrated by the Government’s continuing provision of health, so-
cial, welfare, and economic programs to the Tribe is unpersuasive be-
cause those programs are merely forms of general federal aid, not indicia
of active federal control. Moreover, the argument is severely undercut
by the Tribe’s view of ANCSA’s primary purposes, namely, to effect
Native self-determination and to end paternalism in federal Indian
relations. The broad federal superintendence requirement for Indian
country cuts against these objectives, but this Court is not free to
ignore that requirement as codified in § 1151. Whether the concept of
Indian country should be modified is a question entirely for Congress.
Pp. 532–534.

101 F. 3d 1286, reversed.

Thomas, J., delivered the opinion for a unanimous Court.

John G. Roberts, Jr., argued the cause for petitioner.
With him on the briefs were Gregory G. Garre, Bruce M.
Botelho, Attorney General of Alaska, Barbara J. Ritchie,
Deputy Attorney General, and D. Rebecca Snow and Eliza-
beth J. Barry, Assistant Attorneys General.

Heather R. Kendall-Miller argued the cause for respond-
ents. With her on the brief was Lloyd Benton Miller.*

*Briefs of amici curiae urging reversal were filed for the State of Cali-
fornia et al. by Daniel E. Lungren, Attorney General of California, and
Thomas F. Gede, Special Assistant Attorney General, and by the Attor-
neys General for their respective States as follows: Bill Pryor of Alabama,
Grant Woods of Arizona, Gale A. Norton of Colorado, Richard Blumen-
thal of Connecticut, Robert A. Butterworth of Florida, Jim Ryan of Illi-
nois, Jeffrey A. Modisett of Indiana, Richard P. Ieyoub of Louisiana, Scott
Harshbarger of Massachusetts, Frank J. Kelley of Michigan, Mike Moore
of Mississippi, Jeremiah (Jay) W. Nixon of Missouri, Joseph P. Mazurek
of Montana, Frankie Sue Del Papa of Nevada, Dennis C. Vacco of New
York, Michael F. Easley of North Carolina, Heidi Heitkamp of North Da-
kota, Mike Fisher of Pennsylvania, Betty D. Montgomery of Ohio, Jeffrey
B. Pine of Rhode Island, Mark Barnett of South Dakota, Jan Graham of
Utah, William H. Sorrell of Vermont, and William U. Hill of Wyoming;
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Justice Thomas delivered the opinion of the Court.

In this case, we must decide whether approximately 1.8
million acres of land in northern Alaska, owned in fee simple
by the Native Village of Venetie Tribal Government pursu-
ant to the Alaska Native Claims Settlement Act, is “Indian
country.” We conclude that it is not, and we therefore re-
verse the judgment below.

I

The Village of Venetie, which is located in Alaska above
the Arctic Circle, is home to the Neets’aii Gwich’in Indians.
In 1943, the Secretary of the Interior created a reservation
for the Neets’aii Gwich’in out of the land surrounding Vene-
tie and another nearby tribal village, Arctic Village. See
App. to Pet. for Cert. 2a. This land, which is about the
size of Delaware, remained a reservation until 1971, when
Congress enacted the Alaska Native Claims Settlement
Act (ANCSA), a comprehensive statute designed to settle
all land claims by Alaska Natives. See 85 Stat. 688, as
amended, 43 U. S. C. § 1601 et seq.

In enacting ANCSA, Congress sought to end the sort of
federal supervision over Indian affairs that had previously

for the Alaska Fish & Wildlife Federation and Outdoor Council, Inc., et al.
by James Martin Johnson and Gregory Frank Cook; and for the Council
of State Governments et al. by Richard Ruda, Charles F. Lettow, and
Michael R. Lazerwitz.

Briefs of amici curiae urging affirmance were filed for the Navajo Na-
tion et al. by Paul E. Frye, Judith K. Bush, and James R. Bellis; for the
Tanana Chiefs Conference by Bertram E. Hirsch, Michael J. Walleri,
Bruce J. Ennis, Jr., and Thomas Perrelli; for Koniag, Inc., by R. Collin
Middleton, William H. Timme, and Timothy W. Seaver; and for Indian
Law Professors by Richard B. Collins, David H. Getches, Raphael J.
Moses, Robert N. Clinton, Carole E. Goldberg, and Ralph W. Johnson.

Briefs of amici curiae were filed for the Alaska Federation of Natives
et al. by Arlinda F. Locklear, David S. Case, Carol H. Daniel, Douglas
Pope, Hans Walker, Jr., and Marsha Kostura Schmidt; for the Metlakatla
Indian Community by S. Bobo Dean and Marsha Kostura Schmidt; and
for Shee Atika, Inc., by Bruce N. Edwards.
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marked federal Indian policy. ANCSA’s text states that the
settlement of the land claims was to be accomplished

“without litigation, with maximum participation by Na-
tives in decisions affecting their rights and property,
without establishing any permanent racially defined in-
stitutions, rights, privileges, or obligations, [and] with-
out creating a reservation system or lengthy wardship
or trusteeship.” § 1601(b) (emphasis added).

To this end, ANCSA revoked “the various reserves set
aside . . . for Native use” by legislative or Executive action,
except for the Annette Island Reserve inhabited by the Met-
lakatla Indians, and completely extinguished all aboriginal
claims to Alaska land. §§ 1603, 1618(a). In return, Con-
gress authorized the transfer of $962.5 million in state and
federal funds and approximately 44 million acres of Alaska
land to state-chartered private business corporations that
were to be formed pursuant to the statute; all of the share-
holders of these corporations were required to be Alaska Na-
tives. §§ 1605, 1607, 1613. The ANCSA corporations re-
ceived title to the transferred land in fee simple, and no
federal restrictions applied to subsequent land transfers by
them.

Pursuant to ANCSA, two Native corporations were estab-
lished for the Neets’aii Gwich’in, one in Venetie, and one in
Arctic Village. In 1973, those corporations elected to make
use of a provision in ANCSA allowing Native corporations
to take title to former reservation lands set aside for Indians
prior to 1971, in return for forgoing the statute’s mone-
tary payments and transfers of nonreservation land. See
§ 1618(b). The United States conveyed fee simple title to
the land constituting the former Venetie Reservation to the
two corporations as tenants in common; thereafter, the cor-
porations transferred title to the land to the Native Village
of Venetie Tribal Government (Tribe).
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In 1986, the State of Alaska entered into a joint venture
agreement with a private contractor for the construction of
a public school in Venetie, financed with state funds. In De-
cember 1986, the Tribe notified the contractor that it owed
the Tribe approximately $161,000 in taxes for conducting
business activities on the Tribe’s land. When both the con-
tractor and the State, which under the joint venture agree-
ment was the party responsible for paying the tax, refused
to pay, the Tribe attempted to collect the tax in tribal court
from the State, the school district, and the contractor.

The State then filed suit in Federal District Court for the
District of Alaska and sought to enjoin collection of the tax.
The Tribe moved to dismiss the State’s complaint, but the
District Court denied the motion. It held that the Tribe’s
ANCSA lands were not Indian country within the meaning
of 18 U. S. C. § 1151(b), which provides that Indian country
includes all “dependent Indian communities within the bor-
ders of the United States”; as a result, “the Trib[e] [did] not
have the power to impose a tax upon non-members of the
tribe such as the plaintiffs.” Alaska ex rel. Yukon Flats
School Dist. v. Native Village of Venetie Tribal Govern-
ment, No. F87–0051 CV (HRH) (D. Alaska, Aug. 2, 1995),
App. to Pet. for Cert. 79a.

The Court of Appeals for the Ninth Circuit reversed. 101
F. 3d 1286 (1996). The Court held that a six-factor balancing
test should be used to interpret the term “dependent Indian
communities” in § 1151(b), see id., at 1292–1293, and it sum-
marized the requirements of that test as follows:

“[A] dependent Indian community requires a showing
of federal set aside and federal superintendence. These
requirements are to be construed broadly and should be
informed in the particular case by a consideration of the
following factors:

“(1) the nature of the area; (2) the relationship of the
area inhabitants to Indian tribes and the federal govern-
ment; (3) the established practice of government agen-



522US2 Unit: $U29 [01-28-00 17:41:19] PAGES PGT: OPIN

526 ALASKA v. NATIVE VILLAGE OF VENETIE
TRIBAL GOVERNMENT

Opinion of the Court

cies toward that area; (4) the degree of federal owner-
ship of and control over the area; (5) the degree of
cohesiveness of the area inhabitants; and (6) the extent
to which the area was set aside for the use, occupancy,
and protection of dependent Indian peoples.” Id., at
1294.

Applying this test, the Court of Appeals concluded that the
“federal set aside” and “federal superintendence” require-
ments were met and that the Tribe’s land was therefore In-
dian country. Id., at 1300–1302.

Judge Fernandez wrote separately. In his view, ANCSA
was intended to be a departure from traditional Indian pol-
icy: “It attempted to preserve Indian tribes, but simultane-
ously attempted to sever them from the land; it attempted
to leave them as sovereign entities for some purposes, but as
sovereigns without territorial reach.” Id., at 1303. Noting
that the majority’s holding called into question the status of
all 44 million acres of land conveyed by ANCSA, he wrote
that “[w]ere we writing on a clean slate, I would eschew the
tribe’s request and would avoid creating the kind of chaos
that the 92nd Congress wisely sought to avoid.” Id., at
1304. He nonetheless concluded that Ninth Circuit prece-
dent required him to concur in the result. Ibid. We
granted certiorari to determine whether the Court of Ap-
peals correctly determined that the Tribe’s land is Indian
country. 521 U. S. 1103 (1997).

II
A

“Indian country” is currently defined at 18 U. S. C. § 1151.
In relevant part, the statute provides:

“[T]he term ‘Indian country’ . . . means (a) all land
within the limits of any Indian reservation under the
jurisdiction of the United States Government . . . , (b)
all dependent Indian communities within the borders of
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the United States whether within the original or subse-
quently acquired territory thereof, and whether within
or without the limits of a state, and (c) all Indian allot-
ments, the Indian titles to which have not been extin-
guished, including rights-of-way running through the
same.”

Although this definition by its terms relates only to federal
criminal jurisdiction, we have recognized that it also gener-
ally applies to questions of civil jurisdiction such as the one
at issue here. See DeCoteau v. District County Court for
Tenth Judicial Dist., 420 U. S. 425, 427, n. 2 (1975).1

Because ANCSA revoked the Venetie Reservation, and
because no Indian allotments are at issue, whether the
Tribe’s land is Indian country depends on whether it falls
within the “dependent Indian communities” prong of the
statute, § 1151(b).2 Since 18 U. S. C. § 1151 was enacted
in 1948, we have not had an occasion to interpret the term
“dependent Indian communities.” We now hold that it re-
fers to a limited category of Indian lands that are neither
reservations nor allotments, and that satisfy two require-
ments––first, they must have been set aside by the Fed-
eral Government for the use of the Indians as Indian land;
second, they must be under federal superintendence. Our
holding is based on our conclusion that in enacting § 1151,
Congress codified these two requirements, which previously
we had held necessary for a finding of “Indian country”
generally.

1 Generally speaking, primary jurisdiction over land that is Indian coun-
try rests with the Federal Government and the Indian tribe inhabiting it,
and not with the States. See, e. g., South Dakota v. Yankton Sioux Tribe,
ante, at 343.

2 As noted, only one Indian reservation, the Annette Island Reserve,
survived ANCSA. Other Indian country exists in Alaska post-ANCSA
only if the land in question meets the requirements of a “dependent Indian
communit[y]” under our interpretation of § 1151(b), or if it constitutes
“allotments” under § 1151(c).
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Before § 1151 was enacted, we held in three cases that In-
dian lands that were not reservations could be Indian coun-
try and that the Federal Government could therefore exer-
cise jurisdiction over them. See United States v. Sandoval,
231 U. S. 28 (1913); United States v. Pelican, 232 U. S. 442
(1914); United States v. McGowan, 302 U. S. 535 (1938).3

The first of these cases, United States v. Sandoval, posed the
question whether the Federal Government could constitu-
tionally proscribe the introduction of “intoxicating liquor”
into the lands of the Pueblo Indians. 231 U. S., at 36. We
rejected the contention that federal power could not extend
to the Pueblo lands because, unlike Indians living on reserva-
tions, the Pueblos owned their lands in fee simple. Id., at
48. We indicated that the Pueblos’ title was not fee simple
title in the commonly understood sense of the term. Con-
gress had recognized the Pueblos’ title to their ancestral
lands by statute, and Executive orders had reserved addi-
tional public lands “for the [Pueblos’] use and occupancy.”
Id., at 39. In addition, Congress had enacted legislation
with respect to the lands “in the exercise of the Govern-
ment’s guardianship over th[e] [Indian] tribes and their af-
fairs,” id., at 48, including federal restrictions on the lands’
alienation.4 Congress therefore could exercise jurisdiction
over the Pueblo lands, under its general power over “all
dependent Indian communities within its borders, whether
within its original territory or territory subsequently ac-
quired, and whether within or without the limits of a State.”
Id., at 46.

3 We had also held, not surprisingly, that Indian reservations were
Indian country. See, e. g., Donnelly v. United States, 228 U. S. 243, 269
(1913).

4 One such law was Rev. Stat. § 2116, 25 U. S. C. § 177, which rendered
invalid any conveyance of Indian land not made by treaty or convention
entered into pursuant to the Constitution, and which we later held appli-
cable to the Pueblos. See United States v. Candelaria, 271 U. S. 432,
441–442 (1926).
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In United States v. Pelican, we held that Indian allot-
ments––parcels of land created out of a diminished Indian
reservation and held in trust by the Federal Government for
the benefit of individual Indians––were Indian country. 232
U. S., at 449. We stated that the original reservation was
Indian country “simply because it had been validly set apart
for the use of the Indians as such, under the superintend-
ence of the Government.” Ibid. (emphasis added). After
the reservation’s diminishment, the allotments continued to
be Indian country, as “the lands remained Indian lands set
apart for Indians under governmental care; . . . we are unable
to find ground for the conclusion that they became other than
Indian country through the distribution into separate hold-
ings, the Government retaining control.” Ibid.

In United States v. McGowan, we held that the Reno
Indian Colony in Reno, Nevada, was Indian country even
though it was not a reservation. 302 U. S., at 539. We rea-
soned that, like Indian reservations generally, the colony had
been “ ‘validly set apart for the use of the Indians . . . under
the superintendence of the Government.’ ” Ibid. (quoting
United States v. Pelican, supra, at 449) (emphasis deleted).
We noted that the Federal Government had created the col-
ony by purchasing the land with “funds appropriated by Con-
gress” and that the Federal Government held the colony’s
land in trust for the benefit of the Indians residing there.
302 U. S., at 537, and n. 4. We also emphasized that the
Federal Government possessed the authority to enact “regu-
lations and protective laws respecting th[e] [colony’s] terri-
tory,” id., at 539, which it had exercised in retaining title to
the land and permitting the Indians to live there. For these
reasons, a federal statute requiring the forfeiture of automo-
biles carrying “intoxicants” into the Indian country applied
to the colony; we noted that the law was an example of the
protections that Congress had extended to all “ ‘dependent
Indian communities’ ” within the territory of the United
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States. Id., at 538 (quoting United States v. Sandoval,
supra, at 46) (emphasis deleted).

In each of these cases, therefore, we relied upon a finding
of both a federal set-aside and federal superintendence in
concluding that the Indian lands in question constituted In-
dian country and that it was permissible for the Federal Gov-
ernment to exercise jurisdiction over them. Section 1151
does not purport to alter this definition of Indian country, but
merely lists the three different categories of Indian country
mentioned in our prior cases: Indian reservations, see Don-
nelly v. United States, 228 U. S. 243, 269 (1913); dependent
Indian communities, see United States v. McGowan, supra,
at 538–539; United States v. Sandoval, supra, at 46; and al-
lotments, see United States v. Pelican, supra, at 449. The
entire text of § 1151(b), and not just the term “dependent
Indian communities,” is taken virtually verbatim from San-
doval, which language we later quoted in McGowan. See
United States v. Sandoval, supra, at 46; United States v. Mc-
Gowan, supra, at 538. Moreover, the Historical and Revi-
sion Notes to the statute that enacted § 1151 state that
§ 1151’s definition of Indian country is based “on [the] latest
construction of the term by the United States Supreme
Court in U. S. v. McGowan . . . following U. S. v. Sandoval.
(See also Donnelly v. U. S.) . . . . Indian allotments were
included in the definition on authority of the case of U. S. v.
Pelican.” See Notes to 1948 Act, following 18 U. S. C.
§ 1151, p. 276 (citations omitted).

We therefore must conclude that in enacting § 1151(b),
Congress indicated that a federal set-aside and a federal su-
perintendence requirement must be satisfied for a finding of
a “dependent Indian community”––just as those require-
ments had to be met for a finding of Indian country before
18 U. S. C. § 1151 was enacted.5 These requirements are re-

5 In attempting to defend the Court of Appeals’ judgment, the Tribe
asks us to adopt a different conception of the term “dependent Indian
communities.” Borrowing from Chief Justice Marshall’s seminal opinions
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flected in the text of § 1151(b): The federal set-aside require-
ment ensures that the land in question is occupied by an
“Indian community”; 6 the federal superintendence require-
ment guarantees that the Indian community is sufficiently
“dependent” on the Federal Government that the Federal
Government and the Indians involved, rather than the
States, are to exercise primary jurisdiction over the land in
question.7

in Cherokee Nation v. Georgia, 5 Pet. 1 (1831), and Worcester v. Georgia,
6 Pet. 515 (1832), the Tribe argues that the term refers to political de-
pendence, and that Indian country exists wherever land is owned by a
federally recognized tribe. Federally recognized tribes, the Tribe con-
tends, are “domestic dependent nations,” Cherokee Nation v. Georgia,
supra, at 17, and thus ipso facto under the superintendence of the Federal
Government. See Brief for Respondents 23–24.

This argument ignores our Indian country precedents, which indicate
both that the Federal Government must take some action setting apart
the land for the use of the Indians “as such,” and that it is the land in
question, and not merely the Indian tribe inhabiting it, that must be under
the superintendence of the Federal Government. See, e. g., United States
v. McGowan, 302 U. S. 535, 539 (1938) (“The Reno Colony has been validly
set apart for the use of the Indians. It is under the superintendence of
the Government. The Government retains title to the lands which it per-
mits the Indians to occupy”); United States v. Pelican, 232 U. S. 442, 449
(1914) (noting that the Federal Government retained “ultimate control”
over the allotments in question).

6 The federal set-aside requirement also reflects the fact that because
Congress has plenary power over Indian affairs, see U. S. Const., Art. I,
§ 8, cl. 3, some explicit action by Congress (or the Executive, acting under
delegated authority) must be taken to create or to recognize Indian
country.

7 Although the Court of Appeals majority also reached the conclusion
that § 1151(b) imposes federal set-aside and federal superintendence re-
quirements, it defined those requirements far differently, by resort to its
“textured” six-factor balancing test. See 101 F. 3d 1286, 1293 (CA9 1996).
Three of those factors, however, were extremely far removed from the
requirements themselves: “the nature of the area”; “the relationship of
the area inhabitants to Indian tribes and the federal government”; and
“the degree of cohesiveness of the area inhabitants.” Id., at 1300–1301.
The Court of Appeals majority, however, accorded those factors virtually
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The Tribe’s ANCSA lands do not satisfy either of these
requirements. After the enactment of ANCSA, the Tribe’s
lands are neither “validly set apart for the use of the Indians
as such,” nor are they under the superintendence of the Fed-
eral Government.

With respect to the federal set-aside requirement, it is sig-
nificant that ANCSA, far from designating Alaskan lands for
Indian use, revoked the existing Venetie Reservation, and
indeed revoked all existing reservations in Alaska “set aside
by legislation or by Executive or Secretarial Order for Na-
tive use,” save one. 43 U. S. C. § 1618(a) (emphasis added).
In no clearer fashion could Congress have departed from its
traditional practice of setting aside Indian lands. Cf. Hagen
v. Utah, 510 U. S. 399, 401 (1994) (holding that by diminishing
a reservation and opening the diminished lands to settlement
by non-Indians, Congress had extinguished Indian country
on the diminished lands).

The Tribe argues––and the Court of Appeals majority
agreed, see 101 F. 3d, at 1301–1302––that the ANCSA lands
were set apart for the use of the Neets’aii Gwich’in, “as
such,” because the Neets’aii Gwich’in acquired the lands pur-
suant to an ANCSA provision allowing Natives to take title
to former reservation lands in return for forgoing all other
ANCSA transfers. Brief for Respondents 40–41 (citing 43
U. S. C. § 1618(b)). The difficulty with this contention is that
ANCSA transferred reservation lands to private, state-
chartered Native corporations, without any restraints on
alienation or significant use restrictions, and with the goal of
avoiding “any permanent racially defined institutions, rights,

the same weight as other, more relevant ones: “the degree of federal own-
ership of and control over the area,” and “the extent to which the area
was set aside for the use, occupancy, and protection of dependent Indian
peoples.” Id., at 1301. By balancing these “factors” against one another,
the Court of Appeals reduced the federal set-aside and superintendence
requirements to mere considerations.



522US2 Unit: $U29 [01-28-00 17:41:19] PAGES PGT: OPIN

533Cite as: 522 U. S. 520 (1998)

Opinion of the Court

privileges, or obligations.” § 1601(b); see also §§ 1607, 1613.
By ANCSA’s very design, Native corporations can imme-
diately convey former reservation lands to non-Natives,
and such corporations are not restricted to using those lands
for Indian purposes. Because Congress contemplated that
non-Natives could own the former Venetie Reservation, and
because the Tribe is free to use it for non-Indian purposes,
we must conclude that the federal set-aside requirement is
not met. Cf. United States v. McGowan, 302 U. S., at 538
(noting that the land constituting the Reno Indian Colony
was held in trust by the Federal Government for the benefit
of the Indians); see also United States v. Pelican, 232 U. S.,
at 447 (noting federal restraints on the alienation of the allot-
ments in question).

Equally clearly, ANCSA ended federal superintendence
over the Tribe’s lands. As noted above, ANCSA revoked
the Venetie Reservation along with every other reservation
in Alaska but one, see 43 U. S. C. § 1618(a), and Congress
stated explicitly that ANCSA’s settlement provisions were
intended to avoid a “lengthy wardship or trusteeship.”
§ 1601(b). After ANCSA, federal protection of the Tribe’s
land is essentially limited to a statutory declaration that the
land is exempt from adverse possession claims, real property
taxes, and certain judgments as long as it has not been sold,
leased, or developed. See § 1636(d). These protections, if
they can be called that, simply do not approach the level of
superintendence over the Indians’ land that existed in our
prior cases. In each of those cases, the Federal Government
actively controlled the lands in question, effectively acting as
a guardian for the Indians. See United States v. McGowan,
supra, at 537–539 (emphasizing that the Federal Government
had retained title to the land to protect the Indians living
there); United States v. Pelican, supra, at 447 (stating that
the allotments were “under the jurisdiction and control of
Congress for all governmental purposes, relating to the
guardianship and protection of the Indians”); United States
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v. Sandoval, 231 U. S., at 37, n. 1 (citing federal statute plac-
ing the Pueblos’ land under the “ ‘absolute jurisdiction and
control of the Congress of the United States’ ”). Finally, it
is worth noting that Congress conveyed ANCSA lands to
state-chartered and state-regulated private business corpo-
rations, hardly a choice that comports with a desire to retain
federal superintendence over the land.

The Tribe contends that the requisite federal superintend-
ence is present because the Federal Government provides
“desperately needed health, social, welfare, and economic
programs” to the Tribe. Brief for Respondents 28. The
Court of Appeals majority found this argument persuasive.
101 F. 3d, at 1301. Our Indian country precedents, however,
do not suggest that the mere provision of “desperately
needed” social programs can support a finding of Indian
country. Such health, education, and welfare benefits are
merely forms of general federal aid; considered either alone
or in tandem with ANCSA’s minimal land-related protec-
tions, they are not indicia of active federal control over
the Tribe’s land sufficient to support a finding of federal
superintendence.

The Tribe’s federal superintendence argument, moreover,
is severely undercut by its view of ANCSA’s primary pur-
poses, namely, to effect Native self-determination and to end
paternalism in federal Indian relations. See, e. g., Brief for
Respondents 44 (noting that ANCSA’s land transfers “fos-
ter[ed] greater tribal self-determination” and “renounc[ed]
[Bureau of Indian Affairs] paternalism”). The broad federal
superintendence requirement for Indian country cuts against
these objectives, but we are not free to ignore that require-
ment as codified in 18 U. S. C. § 1151. Whether the concept
of Indian country should be modified is a question entirely
for Congress.

The judgment of the Court of Appeals is reversed.

It is so ordered.
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No. 96–1680. Silver, Speaker of the House for the New
York State Assembly, et al. v. Diaz et al.;

No. 96–1904. Acosta et al. v. Diaz et al.; and
No. 96–2008. Lau et al. v. Diaz et al. Affirmed on appeals

from D. C. E. D. N. Y. Reported below: 978 F. Supp. 96.

Certiorari Granted—Vacated and Remanded

No. 96–1598. O’Leary et al. v. Mack et al. C. A. 7th Cir.
Motion of respondent John Mack for leave to proceed in forma
pauperis granted. Certiorari granted, judgment vacated, and
case remanded for further consideration in light of City of Boerne
v. Flores, 521 U. S. 507 (1997). Reported below: 80 F. 3d 1175.

No. 96–1853. Burlington Northern Railroad Co. v. Es-
tate of Red Wolf et al. C. A. 9th Cir. Certiorari granted,
judgment vacated, and case remanded for further consideration
in light of Strate v. A–1 Contractors, 520 U. S. 438 (1997). Re-
ported below: 106 F. 3d 868.

No. 96–8308. Lancaster v. Florida. Sup. Ct. Fla. Motion
of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Lynce v. Mathis, 519 U. S. 433 (1997).
Reported below: 687 So. 2d 1299.

No. 96–8531. Lamb v. Singletary, Secretary, Florida
Department of Corrections. Sup. Ct. Fla. Motion of peti-
tioner for leave to proceed in forma pauperis granted. Certio-
rari granted, judgment vacated, and case remanded for further
consideration in light of Lynce v. Mathis, 519 U. S. 433 (1997).
Reported below: 687 So. 2d 1304.

No. 96–8978. Gomez v. DeTella, Warden. C. A. 7th Cir.
Motion of petitioner for leave to proceed in forma pauperis

801



522ORD Unit: $PT1 [02-03-00 12:54:38] PGT: ORD1PP (Prelim. Print)

802 OCTOBER TERM, 1997

October 6, 1997 522 U. S.

granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Lindh v. Murphy,
521 U. S. 320 (1997). Reported below: 106 F. 3d 192.

No. 96–9072. Pitsonbarger v. Gramley, Warden. C. A.
7th Cir. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Lindh v. Murphy,
521 U. S. 320 (1997). Reported below: 103 F. 3d 1293.

Miscellaneous Orders

No. A–185 (97–5685). Dwight B. v. Jerry Lynn C. Ct. App.
Cal., 4th App. Dist. Application for stay, addressed to Justice
Ginsburg and referred to the Court, denied.

No. A–196. Lynch et al. v. United States. C. A. 2d Cir.
Application for stay, addressed to Justice Thomas and referred
to the Court, denied.

No. D–1794. In re Disbarment of Echols. Motion for re-
consideration of order of disbarment denied. [For earlier order
herein, see, e. g., 520 U. S. 1262.]

No. D–1809. In re Disbarment of Landan. Disbarment
entered. [For earlier order herein, see 520 U. S. 1262.]

No. M–1. Guerrero-Martinez v. United States. Motion
for leave to file petition for writ of certiorari under seal with
redacted copies of the public record granted.

No. M–2. Webster v. Indiana. Motion for leave to proceed
in forma pauperis without an affidavit of indigency executed by
petitioner denied.

No. M–3. Reynolds v. Caspari, Superintendent, Missouri
Eastern Correctional Center, et al. Motion to direct the
Clerk to file petition for writ of certiorari out of time under this
Court’s Rule 14.5 denied.

No. M–4. Milton v. Southwestern Bell Telephone Co.;
No. M–5. Molson et ux. v. Standard Federal Bank;
No. M–6. Martinez v. Office of Personnel Management;
No. M–7. Bardsley v. Powell, Trachtman, Logan, Car-

rle & Bowman et al.;
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No. M–10. McKay v. Toyota Motor Manufacturing,
U. S. A., Inc.;

No. M–11. Pearson v. John Hancock Mutual Life In-
surance Co.;

No. M–13. Weiss v. La Terraza Apartments;
No. M–14. Boitnott v. Cascarano; and
No. M–15. Hwa Ja Kim et al. v. Wills & Van Metre, Inc.

Motions to direct the Clerk to file petitions for writs of certiorari
out of time denied.

No. M–8. Bilzerian v. HSSM #7 Limited Partnership.
Motion to direct the Clerk to file petition for writ of certiorari
with an appendix not in compliance with this Court’s Rule 33.1
denied.

No. 105, Orig. Kansas v. Colorado. Second Report of the
Special Master received and ordered filed. Exceptions to the Re-
port with supporting briefs may be filed within 45 days. Replies,
if any, with supporting briefs may be filed within 30 days. [For
earlier order herein, see, e. g., 519 U. S. 1005.]

No. 96–552. Agostini et al. v. Felton et al.; and
No. 96–553. Chancellor, Board of Education of the City

of New York, et al. v. Felton et al., 521 U. S. 203. Motion
of respondents to retax costs denied.

No. 96–1163. Mallott & Peterson et al. v. Stadtmiller
et al., 520 U. S. 1239. Motion of respondent Beatrice Stadtmiller
for attorney’s fees denied without prejudice to refiling in the
United States Court of Appeals for the Ninth Circuit.

No. 96–1570. NYNEX Corp. et al. v. Discon, Inc. C. A.
2d Cir.;

No. 96–1793. Cedar Rapids Community School District
v. Garret F., a Minor, by His Mother and Next Friend,
Charlene F. C. A. 8th Cir.;

No. 97–49. Portland General Electric Co. v. Columbia
Steel Casting Co., Inc. C. A. 9th Cir.; and

No. 97–144. Pearson v. Hines. C. A. 9th Cir. The Acting
Solicitor General is invited to file briefs in these cases expressing
the views of the United States.
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No. 96–1579. Brogan v. United States. C. A. 2d Cir.
[Certiorari granted, 520 U. S. 1263.] Motion of respondent Rei-
naldo Roman for leave to proceed further herein in forma pau-
peris granted.

No. 96–1769. Ohio Adult Parole Authority et al. v.
Woodard. C. A. 6th Cir. [Certiorari granted, 521 U. S. 1117.]
Motion for appointment of counsel granted, and it is ordered that
Michael J. Benza, Esq., of Columbus, Ohio, be appointed to serve
as counsel for respondent in this case.

No. 96–1936. Fairport International Exploration, Inc. v.
Shipwrecked Vessel Known as Captain Lawrence, in rem,
et al. C. A. 6th Cir. Motion of Columbus-America Discovery
Group, Inc., for leave to file a brief as amicus curiae granted.

No. 96–1962. Cohen v. Little Six, Inc., dba Mystic Lake
Casino. Sup. Ct. Minn. Motion of respondent for sanctions
denied.

No. 96–7901. Trest v. Cain, Warden. C. A. 5th Cir. [Cer-
tiorari granted, 520 U. S. 1239.] Motion of petitioner to enlarge
the record granted. Motion of respondent to enlarge the record
granted.

No. 96–9413. In re Tyler;
No. 96–9513. Arteaga v. California. C. A. 9th Cir.; and
No. 97–5124. In re Tyler. Motions of petitioners for leave

to proceed in forma pauperis denied. See this Court’s Rule 39.8.
Petitioners are allowed until October 27, 1997, within which to
pay the docketing fee required by Rule 38(a) and to submit peti-
tions in compliance with Rule 33.1 of the Rules of this Court.

No. 97–472. Jones, Secretary of State of California v.
Bates et al. C. A. 9th Cir. Motion of petitioner to expedite
consideration of the petition for writ of certiorari before judg-
ment denied.

No. 97–5051. DiGiovanni v. Pennsylvania. Super. Ct. Pa.;
No. 97–5299. Talmage v. Commissioner of Internal Reve-

nue. C. A. 4th Cir.; and
No. 97–5770. In re Johnson. Motions of petitioners for leave

to proceed in forma pauperis denied. Petitioners are allowed
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required by Rule 38(a) and to submit petitions in compliance with
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No. 96–2044. In re Kost;
No. 96–9360. In re Scott;
No. 96–9503. In re Bennett;
No. 97–62. In re McDonald;
No. 97–370. In re Hope;
No. 97–5087. In re Zani;
No. 97–5121. In re Okoro;
No. 97–5173. In re Carreiro;
No. 97–5273. In re Smith;
No. 97–5288. In re Anderson;
No. 97–5358. In re Michaels;
No. 97–5499. In re Pollard;
No. 97–5547. In re Willis;
No. 97–5682. In re Graves; and
No. 97–5772. In re Moore. Petitions for writs of habeas cor-

pus denied.

No. 96–8553. In re Korando;
No. 96–9035. In re Georgi;
No. 96–9140. In re Thompson;
No. 96–9226. In re Franklin;
No. 96–9280. In re Scott;
No. 96–9341. In re Reiman;
No. 96–9345. In re Schaffer;
No. 96–9451. In re Mays;
No. 96–9570. In re Molina;
No. 97–179. In re Kornafel;
No. 97–200. In re United States ex rel. Haycock;
No. 97–222. In re Drobny et ux.;
No. 97–5103. In re Lane;
No. 97–5134. In re Banks;
No. 97–5242. In re Clark;
No. 97–5243. In re Clark;
No. 97–5244. In re Clark;
No. 97–5257. In re Franklin;
No. 97–5332. In re Karagiannopoulos et al.;
No. 97–5371. In re Baez;
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No. 97–5461. In re Akpaeti; and
No. 97–5585. In re Lindow. Petitions for writs of manda-

mus denied.

No. 96–1870. In re McMahon;
No. 96–9081. In re Azubuko;
No. 96–9479. In re Otis;
No. 96–9529. In re Joyner Jennings;
No. 97–5122. In re Bierley;
No. 97–5123. In re Bierley;
No. 97–5305. In re Wickware; and
No. 97–5550. In re Lee. Petitions for writs of mandamus

and/or prohibition denied.

Certiorari Denied

No. 96–1440. Still v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 102 F. 3d 118.

No. 96–1550. Maryland State Department of Education,
Division of Rehabilitation Services v. Department of Vet-
erans Affairs et al.; and

No. 96–1551. National Federation of the Blind et al.
v. Department of Veterans Affairs et al. C. A. 4th Cir.
Certiorari denied. Reported below: 98 F. 3d 165.

No. 96–1556. Lough v. Brunswick Corp., dba Mercury
Marine. C. A. Fed. Cir. Certiorari denied. Reported below:
86 F. 3d 1113.

No. 96–1557. Calhoon v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 97 F. 3d 518.

No. 96–1559. Owens v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 103 F. 3d 953.

No. 96–1595. Arizona et al. v. United States et al.; and
No. 96–1596. California et al. v. United States et al.

C. A. 9th Cir. Certiorari denied. Reported below: 104 F. 3d
1095 (No. 96–1595) and 1086 (No. 96–1596).

No. 96–1607. Duwamish Indian Tribe et al. v. United
States et al. C. A. 9th Cir. Certiorari denied. Reported
below: 98 F. 3d 1159.
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No. 96–1614. Loder v. City of Glendale et al.; and
No. 96–1814. City of Glendale et al. v. Loder. Sup. Ct.

Cal. Certiorari denied. Reported below: 14 Cal. 4th 846, 927
P. 2d 1200.

No. 96–1617. Pueblo of Santa Ana et al. v. Kelly, United
States Attorney for the District of New Mexico, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 104 F. 3d
1546.

No. 96–1627. Van Zelst et al. v. Commissioner of Inter-
nal Revenue. C. A. 7th Cir. Certiorari denied. Reported
below: 100 F. 3d 1259.

No. 96–1648. Richenberg v. Cohen, Secretary of De-
fense, et al. C. A. 8th Cir. Certiorari denied. Reported
below: 97 F. 3d 256.

No. 96–1653. Osaren v. Immigration and Naturalization
Service. C. A. 5th Cir. Certiorari denied. Reported below:
105 F. 3d 656.

No. 96–1661. Amcor Capital Corp. et al. v. Goolkasian
et al. C. A. 9th Cir. Certiorari denied. Reported below: 106
F. 3d 406.

No. 96–1695. Attala County et al. v. Teague et al. C. A.
5th Cir. Certiorari denied. Reported below: 92 F. 3d 283.

No. 96–1703. Bush & Burchett, Inc. v. Herman, Secre-
tary of Labor, et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 117 F. 3d 932.

No. 96–1717. Free Air Corp. v. Federal Communications
Commission. C. A. D. C. Cir. Certiorari denied.

No. 96–1720. Jones v. Texas. Ct. App. Tex., 9th Dist. Cer-
tiorari denied.

No. 96–1733. Feezor et al. v. Babbitt, Secretary of the
Interior, et al. C. A. 8th Cir. Certiorari denied. Reported
below: 100 F. 3d 556.

No. 96–1738. Rybar v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 103 F. 3d 273.
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No. 96–1740. Geske & Sons, Inc. v. National Labor Rela-
tions Board et al. C. A. 7th Cir. Certiorari denied. Re-
ported below: 103 F. 3d 1366.

No. 96–1743. Johnson & Higgins, Inc. v. Equal Employ-
ment Opportunity Commission. C. A. 2d Cir. Certiorari de-
nied. Reported below: 91 F. 3d 1529.

No. 96–1753. County of Napa v. Schutt. C. A. 9th Cir.
Certiorari denied. Reported below: 105 F. 3d 666.

No. 96–1758. McClure et vir v. City of Long Beach et al.
C. A. 9th Cir. Certiorari denied. Reported below: 104 F. 3d 365.

No. 96–1759. Kirk v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 105 F. 3d 997.

No. 96–1760. Hill et ux. v. Gateway 2000, Inc., et al.
C. A. 7th Cir. Certiorari denied. Reported below: 105 F. 3d
1147.

No. 96–1762. Washington Restaurant Management, Inc.
v. Vons Cos., Inc. Sup. Ct. Cal. Certiorari denied. Reported
below: 14 Cal. 4th 434, 926 P. 2d 1085.

No. 96–1763. Spiegel v. Mescall et al. App. Ct. Ill., 1st
Dist. Certiorari denied. Reported below: 281 Ill. App. 3d 1136,
701 N. E. 2d 838.

No. 96–1764. Spiegel et ux. v. Hollywood Towers Condo-
minium Assn. et al. App. Ct. Ill., 2d Dist. Certiorari denied.
Reported below: 283 Ill. App. 3d 992, 671 N. E. 2d 350.

No. 96–1770. Miller et al. v. Provenz et al. C. A. 9th
Cir. Certiorari denied. Reported below: 102 F. 3d 1478.

No. 96–1772. Flick v. Weddington Productions, Inc. Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 96–1773. Astoria Federal Savings & Loan Assn. v.
New York et al. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Cer-
tiorari denied. Reported below: 222 App. Div. 2d 36, 644 N. Y. S.
2d 926.

No. 96–1782. Adams et al. v. Cumberland Farms, Inc.,
et al. Sup. Jud. Ct. Mass. Certiorari denied.
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No. 96–1785. Discon, Inc. v. NYNEX Corp. et al. C. A. 2d
Cir. Certiorari denied. Reported below: 93 F. 3d 1055.

No. 96–1786. Illinois v. Krueger. Sup. Ct. Ill. Certiorari
denied. Reported below: 175 Ill. 2d 60, 675 N. E. 2d 604.

No. 96–1787. Dana Corp., Parish Division v. Newton.
C. A. 3d Cir. Certiorari denied. Reported below: 107 F. 3d 862.

No. 96–1788. Citizens United v. United States et al.
C. A. 8th Cir. Certiorari denied. Reported below: 103 F. 3d 651.

No. 96–1789. Martinez-Serrano v. Immigration and Natu-
ralization Service. C. A. 9th Cir. Certiorari denied. Re-
ported below: 94 F. 3d 1256.

No. 96–1791. Flinn v. Prudential Property & Casualty
Insurance Co. et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 96 F. 3d 1456.

No. 96–1792. Overbeek v. Heimbecker et al. C. A. 7th
Cir. Certiorari denied. Reported below: 101 F. 3d 1225.

No. 96–1794. Soon Duck Kim et al. v. City of New York.
Ct. App. N. Y. Certiorari denied. Reported below: 90 N. Y. 2d
1, 681 N. E. 2d 312.

No. 96–1795. Dorand v. Right Up Your Alley, Inc., et al.
C. A. 5th Cir. Certiorari denied. Reported below: 105 F. 3d 656.

No. 96–1797. Henson v. City of Greensboro. C. A. 4th Cir.
Certiorari denied. Reported below: 107 F. 3d 866.

No. 96–1798. Leap et al. v. Malone et al. C. A. 6th Cir.
Certiorari denied. Reported below: 106 F. 3d 401.

No. 96–1799. Reidy et al. v. Travelers Insurance Co.
C. A. 1st Cir. Certiorari denied. Reported below: 107 F. 3d 1.

No. 96–1800. Rini v. United Van Lines, Inc. C. A. 1st Cir.
Certiorari denied. Reported below: 104 F. 3d 502.

No. 96–1801. Smolko v. GTE Service Corp. C. A. 11th Cir.
Certiorari denied. Reported below: 107 F. 3d 28.

No. 96–1802. Durham v. Health Net et al. C. A. 9th Cir.
Certiorari denied. Reported below: 108 F. 3d 337.
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No. 96–1804. Hwang v. Harris et al. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 96–1805. Doe et al. v. Sundquist, Governor of Ten-
nessee, et al. C. A. 6th Cir. Certiorari denied. Reported
below: 106 F. 3d 702.

No. 96–1806. Maryland Psychiatric Society, Inc. v. Was-
serman, Secretary, Maryland Department of Health and
Mental Hygiene, et al. C. A. 4th Cir. Certiorari denied.
Reported below: 102 F. 3d 717.

No. 96–1809. Reinert v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 451 Pa. Super. 577, 677 A. 2d
1267.

No. 96–1813. IBP, Inc., et al. v. Wilson. Sup. Ct. Iowa.
Certiorari denied. Reported below: 558 N. W. 2d 132.

No. 96–1815. Vollert v. City of Houston. C. A. 5th Cir.
Certiorari denied. Reported below: 106 F. 3d 398.

No. 96–1816. Prodell et al. v. New York et al. App.
Div., Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported
below: 222 App. Div. 2d 178, 645 N. Y. S. 2d 589.

No. 96–1818. Federal Election Commission v. Maine
Right To Life Committee, Inc., et al. C. A. 1st Cir. Certio-
rari denied. Reported below: 98 F. 3d 1.

No. 96–1819. Doe v. Massachusetts Department of So-
cial Services et al. Sup. Jud. Ct. Mass. Certiorari denied.

No. 96–1820. Gold, Chapter 7 Trustee for Detrick,
et al. v. Panalpina, Inc., et al. C. A. 4th Cir. Certiorari
denied. Reported below: 108 F. 3d 529.

No. 96–1821. Brown et ux. v. Shalala, Secretary of
Health and Human Services. C. A. Fed. Cir. Certiorari
denied. Reported below: 86 F. 3d 1179.

No. 96–1822. Rosano v. Adelphi University et al. C. A.
2d Cir. Certiorari denied. Reported below: 104 F. 3d 354.

No. 96–1826. Halash v. Michigan. Cir. Ct. Wayne County,
Mich. Certiorari denied.
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No. 96–1827. Hess, on Behalf of Hess et al., Minors v.
Hess. C. A. 6th Cir. Certiorari denied. Reported below: 103
F. 3d 129.

No. 96–1828. Chaparro v. IBP, Inc. C. A. 10th Cir. Certio-
rari denied. Reported below: 104 F. 3d 367.

No. 96–1831. Robertson et ux. v. City of South Gate
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 96–1832. Smith v. Blue Cross Blue Shield of Kansas,
Inc. C. A. 10th Cir. Certiorari denied. Reported below: 102
F. 3d 1075.

No. 96–1833. Gardner et ux. v. Stager et al. C. A. 9th
Cir. Certiorari denied. Reported below: 103 F. 3d 886.

No. 96–1836. Brochu v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied. Reported below: 927 S. W. 2d 745.

No. 96–1837. Houston Brokerage, Inc., et al. v. McDon-
ald et ux., Individually and as Next Friends and Guard-
ians of McDonald, a Minor, et al. Ct. App. Tex., 13th Dist.
Certiorari denied. Reported below: 928 S. W. 2d 633.

No. 96–1838. Alexander v. Rush North Shore Medical
Center. C. A. 7th Cir. Certiorari denied. Reported below: 101
F. 3d 487.

No. 96–1840. Cochran v. Planned Parenthood Associa-
tion of San Mateo County et al. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 96–1841. Louisiana et al. v. Mistretta et al. C. A.
5th Cir. Certiorari denied. Reported below: 111 F. 3d 893.

No. 96–1843. Smith v. United States Court of Appeals for
the Tenth Circuit et al. C. A. 10th Cir. Certiorari denied.

No. 96–1844. MMP Investments, Inc. v. Lander Co., Inc.
C. A. 7th Cir. Certiorari denied. Reported below: 107 F. 3d 476.

No. 96–1847. New Mexico Energy, Minerals and Natu-
ral Resources Department et al. v. Federal Energy Reg-
ulatory Commission et al. C. A. 5th Cir. Certiorari denied.
Reported below: 106 F. 3d 1190.
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No. 96–1848. Yoder et vir v. Honeywell, Inc., et al.
C. A. 10th Cir. Certiorari denied. Reported below: 104 F. 3d
1215.

No. 96–1849. Lary v. Chater, Commissioner of Social Se-
curity, et al. C. A. 11th Cir. Certiorari denied. Reported
below: 98 F. 3d 1353.

No. 96–1851. Jones v. Watson et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 106 F. 3d 774.

No. 96–1854. Cvelbar v. CBI-Illinois, Inc. C. A. 7th Cir.
Certiorari denied. Reported below: 106 F. 3d 1368.

No. 96–1855. Schultz v. McDonnell Douglas Corp. C. A.
8th Cir. Certiorari denied. Reported below: 105 F. 3d 1258.

No. 96–1856. Rhomberg et al. v. Wilson, Governor of
California, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 108 F. 3d 339.

No. 96–1858. Cole v. Kimberly-Clark Corp. C. A. Fed. Cir.
Certiorari denied. Reported below: 102 F. 3d 524.

No. 96–1860. Hanrahan v. Williams et al. Sup. Ct. Ill.
Certiorari denied. Reported below: 174 Ill. 2d 268, 673 N. E. 2d
251.

No. 96–1861. Fetty et al. v. Pension Benefit Guaranty
Corporation. C. A. 10th Cir. Certiorari denied. Reported
below: 104 F. 3d 367.

No. 96–1862. First Jersey Securities, Inc., et al. v. Secu-
rities and Exchange Commission. C. A. 2d Cir. Certiorari
denied. Reported below: 101 F. 3d 1450.

No. 96–1863. Hindera v. Thai et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 102 F. 3d 554.

No. 96–1864. Frohne v. Texas. Ct. App. Tex., 1st Dist.
Certiorari denied. Reported below: 928 S. W. 2d 570.

No. 96–1867. Libertarian Party of Florida et al. v.
Smith, Florida Secretary of State, et al. Sup. Ct. Fla.
Certiorari denied. Reported below: 687 So. 2d 1292.
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No. 96–1871. Maxwell v. Bratton, Police Commissioner,
New York City Police Department, et al. C. A. 2d Cir.
Certiorari denied. Reported below: 102 F. 3d 664.

No. 96–1874. Chalmers v. Tulon Company of Richmond.
C. A. 4th Cir. Certiorari denied. Reported below: 101 F. 3d 1012.

No. 96–1875. Hooker v. Producers Tractor Co. Sup. Ct.
Ark. Certiorari denied.

No. 96–1877. Fields v. Estate of Fields et al. Dist. Ct.
App. Fla., 4th Dist. Certiorari denied. Reported below: 686 So.
2d 598.

No. 96–1878. Omni Homes, Inc. v. Board of Supervisors,
Prince William County, Virginia. Sup. Ct. Va. Certiorari
denied. Reported below: 253 Va. 59, 481 S. E. 2d 460.

No. 96–1879. Sammarco v. Ford Motor Co. Sup. Ct. Minn.
Certiorari denied. Reported below: 561 N. W. 2d 916.

No. 96–1881. Gazza v. New York Department of Environ-
mental Conservation. Ct. App. N. Y. Certiorari denied. Re-
ported below: 89 N. Y. 2d 603, 679 N. E. 2d 1035.

No. 96–1882. Ehrlander v. Department of Transporta-
tion of Alaska et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 110 F. 3d 68.

No. 96–1883. Fehn v. Securities and Exchange Commis-
sion. C. A. 9th Cir. Certiorari denied. Reported below: 97
F. 3d 1276.

No. 96–1885. Frillz, Inc. v. Alvarez, Administrator of
Small Business Administration. C. A. 1st Cir. Certiorari
denied. Reported below: 104 F. 3d 515.

No. 96–1886. Becker v. Pena, Secretary of Energy, et al.
C. A. 9th Cir. Certiorari denied. Reported below: 107 F. 3d 877.

No. 96–1887. Zschach et al. v. Lucas, Prendergast, Al-
bright, Gibson & Newman et al. Ct. App. Ohio, Franklin
County. Certiorari denied.

No. 96–1888. Tatum v. Vanliner Insurance Company of
Fenton, Missouri. C. A. 8th Cir. Certiorari denied. Reported
below: 104 F. 3d 223.
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No. 96–1889. Musco Corp. et al. v. Qualite, Inc., dba
Qualite Sports Lighting, Inc. C. A. Fed. Cir. Certiorari
denied. Reported below: 106 F. 3d 427.

No. 96–1890. Berellez et al. v. Alvarez-Machain. C. A.
9th Cir. Certiorari denied. Reported below: 107 F. 3d 696.

No. 96–1891. Mikkilineni v. City of Houston et al. C. A.
5th Cir. Certiorari denied.

No. 96–1892. McLamb v. Arizona. Ct. App. Ariz. Certio-
rari denied. Reported below: 188 Ariz. 1, 932 P. 2d 266.

No. 96–1893. Jenkins v. Eighth District Court Clerks
et al. Sup. Ct. Utah. Certiorari denied.

No. 96–1894. Tanford et al. v. Brand et al. C. A. 7th Cir.
Certiorari denied. Reported below: 104 F. 3d 982.

No. 96–1895. MW Ag, Inc., et al. v. New Hampshire Insur-
ance Co. C. A. 8th Cir. Certiorari denied. Reported below:
107 F. 3d 644.

No. 96–1897. Mid South Controls & Services, Inc. v. He-
bert. Ct. App. La., 3d Cir. Certiorari denied. Reported below:
688 So. 2d 1171.

No. 96–1900. Arizona v. Wright. Ct. App. Ariz. Certiorari
denied.

No. 96–1901. Emerson, dba Emerson Aviation v. United
States. C. A. 1st Cir. Certiorari denied. Reported below: 107
F. 3d 77.

No. 96–1902. Butler v. General Motors Corp. C. A. 4th
Cir. Certiorari denied. Reported below: 110 F. 3d 1003.

No. 96–1905. Rainbow Group, Ltd., et al. v. Casey et
al. C. A. 5th Cir. Certiorari denied. Reported below: 109 F.
3d 765.

No. 96–1906. Lowe v. Nueces County, Texas. C. A. 5th
Cir. Certiorari denied. Reported below: 103 F. 3d 126.

No. 96–1907. Olivares v. National Aeronautics and Space
Administration. C. A. 4th Cir. Certiorari denied. Reported
below: 103 F. 3d 119.
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No. 96–1908. McDevitt v. Disciplinary Board of the
Supreme Court of New Mexico et al. C. A. 10th Cir.
Certiorari denied. Reported below: 108 F. 3d 341.

No. 96–1909. Foster v. International Business Machines
Corp. et al. C. A. 5th Cir. Certiorari denied. Reported below:
103 F. 3d 125.

No. 96–1910. Felinska v. New England Teamsters and
Trucking Industry Pension Fund. C. A. 1st Cir. Certiorari
denied. Reported below: 99 F. 3d 1128.

No. 96–1911. Nicholson v. Nevada State Bar. Sup. Ct.
Nev. Certiorari denied. Reported below: 113 Nev. 1641, 970 P.
2d 1122.

No. 96–1912. Wagstaff v. Virginia. Ct. App. Va. Certio-
rari denied.

No. 96–1913. Hodge v. Dalton, Secretary of the Navy.
C. A. 9th Cir. Certiorari denied. Reported below: 107 F. 3d 705.

No. 96–1914. Delnero v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 100 F. 3d 970.

No. 96–1915. Kelly et al. v. Staples et al. C. A. 6th Cir.
Certiorari denied. Reported below: 97 F. 3d 118.

No. 96–1916. Quinn-L Capital Corp. et al. v. Royal Insur-
ance Company of America et al. C. A. 5th Cir. Certiorari
denied. Reported below: 105 F. 3d 656.

No. 96–1917. Hawkins, Individually and as Personal
Representative of the Estate of Gilliam, Deceased v. Mc-
Neil Pharmaceutical. Ct. App. D. C. Certiorari denied.
Reported below: 686 A. 2d 567.

No. 96–1919. DP Partners, Limited Partnership, et al. v.
Hall Financial Group, Inc. C. A. 5th Cir. Certiorari denied.
Reported below: 106 F. 3d 667.

No. 96–1920. In re Acuna. Sup. Ct. Cal. Certiorari denied.

No. 96–1924. Knox v. Nevada Department of Motor Ve-
hicles and Public Safety. Sup. Ct. Nev. Certiorari denied.
Reported below: 113 Nev. 1632, 970 P. 2d 1113.

No. 96–1926. Williams et vir v. Franklin First Federal
Savings Bank et al. Super. Ct. Pa. Certiorari denied. Re-
ported below: 451 Pa. Super. 641, 679 A. 2d 266.
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No. 96–1927. City of Dallas et al. v. Kirks et al. C. A.
5th Cir. Certiorari denied. Reported below: 91 F. 3d 769.

No. 96–1928. Lower Brule Sioux Tribe v. South Dakota.
C. A. 8th Cir. Certiorari denied. Reported below: 104 F. 3d 1017.

No. 96–1929. Green v. Philadelphia Housing Authority
et al. C. A. 3d Cir. Certiorari denied. Reported below: 105
F. 3d 882.

No. 96–1930. Garen v. Supreme Court of Washington
et al. Sup. Ct. Wash. Certiorari denied.

No. 96–1932. Mainiero v. Jordan, Administrator, Wiscon-
sin Department of Probation and Parole, et al. C. A. 7th
Cir. Certiorari denied. Reported below: 105 F. 3d 361.

No. 96–1933. E. F., a Minor, By and Through Mississippi
Protection and Advocacy System, Inc., as Guardian ad
Litem, et al. v. Scafidi, Director, Division of Children and
Youth Services, Department of Mental Health, et al.
C. A. 5th Cir. Certiorari denied. Reported below: 110 F. 3d 793.

No. 96–1934. Beverly Health and Rehabilitation Serv-
ices, Inc. v. Feinstein, General Counsel, National Labor
Relations Board. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 103 F. 3d 151.

No. 96–1935. Spiegel v. City of Chicago et al. C. A. 7th
Cir. Certiorari denied. Reported below: 106 F. 3d 209.

No. 96–1937. Jackson Square Associates v. Department
of Housing and Urban Development, Buffalo Office-
Region II. C. A. 2d Cir. Certiorari denied. Reported below:
108 F. 3d 329.

No. 96–1938. WesBanco Bank Barnesville, fka First Na-
tional Bank of Barnesville v. Customer Creditors. C. A.
6th Cir. Certiorari denied. Reported below: 106 F. 3d 1255.

No. 96–1939. Norton v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 108 F. 3d 133.

No. 96–1940. Jaques Admiralty Law Firm v. ACandS, Inc.,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 83
F. 3d 426.
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No. 96–1941. Kitze v. Virginia. Ct. App. Va. Certiorari
denied. Reported below: 23 Va. App. 213, 475 S. E. 2d 830.

No. 96–1942. CMI, Inc. v. Intoximeters, Inc., et al. C. A.
Fed. Cir. Certiorari denied. Reported below: 95 F. 3d 1168.

No. 96–1943. Stallworth v. Herman, Secretary of Labor.
C. A. D. C. Cir. Certiorari denied. Reported below: 107 F. 3d
923.

No. 96–1944. Norton et al. v. Federal Trade Commission
et al. C. A. 11th Cir. Certiorari denied. Reported below: 108
F. 3d 345.

No. 96–1945. Musser v. Damrow et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 338.

No. 96–1946. Nielson v. Syrett Corp. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 20.

No. 96–1947. Stanton v. District of Columbia Court of
Appeals. Ct. App. D. C. Certiorari denied. Reported below:
682 A. 2d 655.

No. 96–1949. Smelser v. Norfolk & Western Railway Co.
C. A. 6th Cir. Certiorari denied. Reported below: 105 F. 3d 299.

No. 96–1950. Trivedi v. Cooper. C. A. 2d Cir. Certiorari
denied.

No. 96–1951. Vaught et al. v. Showa Denko K. K. et al.
C. A. 5th Cir. Certiorari denied. Reported below: 107 F. 3d
1137.

No. 96–1952. Holt v. Lewis et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 109 F. 3d 771.

No. 96–1953. Knox et vir v. Sandoz Pharmaceuticals
Corp. C. A. 5th Cir. Certiorari denied. Reported below: 110
F. 3d 793.

No. 96–1954. Ballenger v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 626, 481 S. E. 2d
84.

No. 96–1955. Holsum Bakers of Puerto Rico, Inc. v. Na-
tional Labor Relations Board. C. A. D. C. Cir. Certiorari
denied. Reported below: 107 F. 3d 922.
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No. 96–1956. Cole v. United States. C. A. 3d Cir. Certio-
rari denied.

No. 96–1958. City of Oceanside et al. v. Shafer. Ct. App.
Cal., 4th App. Dist. Certiorari denied.

No. 96–1959. Mayer, Executrix of the Estate of Mayer,
Deceased v. Cornell University et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 3.

No. 96–1960. Wang Laboratories, Inc. v. Mitsubishi Elec-
tronics America, Inc., et al. C. A. Fed. Cir. Certiorari de-
nied. Reported below: 103 F. 3d 1571.

No. 96–1961. Gordon v. Board of Education for the City
of New York. C. A. 2d Cir. Certiorari denied. Reported
below: 108 F. 3d 1369.

No. 96–1964. Merriam v. United States; and
No. 97–5255. Hayes v. United States. C. A. 9th Cir. Cer-

tiorari denied. Reported below: 108 F. 3d 1162.

No. 96–1965. Martin v. Shaw’s Supermarkets, Inc. C. A.
1st Cir. Certiorari denied. Reported below: 105 F. 3d 40.

No. 96–1966. Valsamis, Inc., et al. v. Cornhill Insurance
PLC et al. C. A. 5th Cir. Certiorari denied. Reported below:
106 F. 3d 80.

No. 96–1967. Aroma Manufacturing, Inc. v. Alternative
Pioneering Systems, Inc., dba American Harvest (two judg-
ments). C. A. Fed. Cir. Certiorari denied. Reported below:
108 F. 3d 1394.

No. 96–1968. Grant v. Commissioner of Internal Reve-
nue. C. A. 9th Cir. Certiorari denied.

No. 96–1969. River Oaks Furniture, Inc., et al. v. Ansin
et al. C. A. 1st Cir. Certiorari denied. Reported below: 105
F. 3d 745.

No. 96–1970. Shretta et al. v. City of Marietta et al.; and
No. 96–2035. Varsalona’s Italian Restaurant, dba Boom-

er’s, et al. v. City of Marietta et al. Sup. Ct. Ga. Certio-
rari denied. Reported below: 267 Ga. 683, 482 S. E. 2d 347.
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No. 96–1972. Derthick et al. v. Bassett-Walker, Inc.,
et al. C. A. 4th Cir. Certiorari denied. Reported below: 106
F. 3d 390.

No. 96–1973. Lu v. Hadlock et al. C. A. 1st Cir. Certio-
rari denied. Reported below: 108 F. 3d 328.

No. 96–1974. Credicorp, Inc., et al. v. Department of
Banking and Finance of Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 684 So. 2d 746.

No. 96–1975. Coulter et al. v. Metropolitan Life Insur-
ance Co.; Smith v. Metropolitan Life Insurance Co.; and
Corriere et al. v. Metropolitan Life Insurance Co. C. A.
3d Cir. Certiorari denied.

No. 96–1976. Soto v. Flores et al. C. A. 1st Cir. Certio-
rari denied. Reported below: 103 F. 3d 1056.

No. 96–1977. Lied v. United States;
No. 96–9480. Wallace v. United States;
No. 97–320. Gallegos v. United States; and
No. 97–5688. Pena-Rodriguez v. United States. C. A. 5th

Cir. Certiorari denied. Reported below: 110 F. 3d 1120.

No. 96–1978. Ramos v. Nemetz et al. C. A. 3d Cir. Certio-
rari denied. Reported below: 111 F. 3d 127.

No. 96–1979. Hennon v. Cooper, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 109 F. 3d 330.

No. 96–1980. Del Buono v. Reynolds Weigel et al. C. A.
3d Cir. Certiorari denied. Reported below: 101 F. 3d 694.

No. 96–1981. Bell v. Planned Parenthood League of
Massachusetts, Inc. Sup. Jud. Ct. Mass. Certiorari denied.
Reported below: 424 Mass. 573, 677 N. E. 2d 204.

No. 96–1983. Cobb v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 99 F. 3d 664.

No. 96–1984. Crow Tribe of Indians v. Montana et al.
C. A. 9th Cir. Certiorari denied. Reported below: 92 F. 3d 826
and 98 F. 3d 1194.

No. 96–1985. Hume v. Wallis et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 108 F. 3d 1385.
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No. 96–1986. Naro et ux. v. Hamilton Township et al.
Super. Ct. N. J., App. Div. Certiorari denied.

No. 96–1989. Louis E. Olivero & Associates et al. v.
Western States Insurance Co. et al. App. Ct. Ill., 3d Dist.
Certiorari denied. Reported below: 283 Ill. App. 3d 307, 670
N. E. 2d 333.

No. 96–1990. Sanders v. Fulton County Board of Educa-
tion et al. C. A. 11th Cir. Certiorari denied. Reported below:
96 F. 3d 1457.

No. 96–1991. Swaffar v. Swaffar, Executor of the Es-
tate of Swaffar, Deceased. Sup. Ct. Ark. Certiorari denied.
Reported below: 327 Ark. 235, 938 S. W. 2d 552.

No. 96–1992. Rabin et ux. v. America’s Favorite Chicken
Co. et al. C. A. 5th Cir. Certiorari denied.

No. 96–1993. Carlisle v. Robinett. Ct. App. Tex., 2d Dist.
Certiorari denied. Reported below: 928 S. W. 2d 623.

No. 96–1994. Denty v. SmithKline Beecham Corp. C. A.
3d Cir. Certiorari denied. Reported below: 109 F. 3d 147.

No. 96–1995. Cohen v. Tirabassi. Cir. Ct. Howard County,
Md. Certiorari denied.

No. 96–1996. Gordon et al. v. County of Rockland. C. A.
2d Cir. Certiorari denied. Reported below: 110 F. 3d 886.

No. 96–1997. Zimmer v. Naumann, Parish Council Chair-
person, et al. Ct. App. Minn. Certiorari denied.

No. 96–1998. Tyrrel v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 103 F. 3d 124.

No. 96–1999. McLaughlin v. Washington State Bar Assn.
et al. C. A. 9th Cir. Certiorari denied. Reported below: 95
F. 3d 1157.

No. 96–2000. MGM Grand Air, Inc. v. Miceli et ux. Ct.
App. Cal., 2d App. Dist. Certiorari denied. Reported below: 51
Cal. App. 4th 702, 59 Cal. Rptr. 2d 311.

No. 96–2001. Texas Pharmacy Assn. et al. v. Prudential
Insurance Company of America. C. A. 5th Cir. Certiorari
denied. Reported below: 105 F. 3d 1035.
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No. 96–2003. Grenell v. Conforti et al. C. A. 3d Cir.
Certiorari denied. Reported below: 111 F. 3d 126.

No. 96–2004. Sundell v. Cisco System, Inc. C. A. 5th Cir.
Certiorari denied. Reported below: 111 F. 3d 892.

No. 96–2005. Texas v. Cook. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 940 S. W. 2d 623.

No. 96–2006. Roggio v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 F. 3d 26.

No. 96–2007. Smith v. Gordon County et al. C. A. 11th
Cir. Certiorari denied. Reported below: 107 F. 3d 25.

No. 96–2009. Rocanova v. United States et al. C. A. 2d
Cir. Certiorari denied. Reported below: 109 F. 3d 127.

No. 96–2010. Rhymer v. Yokohama Tire Corp. C. A. 4th
Cir. Certiorari denied. Reported below: 106 F. 3d 391.

No. 96–2011. Riggins et al. v. United States. C. A. 6th
Cir. Certiorari denied. Reported below: 107 F. 3d 872.

No. 96–2012. Lu v. Choate, Halls & Stewart et al. C. A.
1st Cir. Certiorari denied.

No. 96–2013. Pate v. Service Merchandise Co., Inc., et al.
Ct. App. Tenn. Certiorari denied. Reported below: 959 S. W.
2d 569.

No. 96–2014. Steele v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 91 F. 3d 1046.

No. 96–2015. Fidelity Technologies Corp. v. Butler et
al. Ct. App. La., 3d Cir. Certiorari denied. Reported below:
685 So. 2d 676.

No. 96–2016. Donohoo et al. v. Federal Deposit Insur-
ance Corporation. C. A. 8th Cir. Certiorari denied. Re-
ported below: 103 F. 3d 1409.

No. 96–2017. Snap-Drape, Inc. v. Commissioner of Inter-
nal Revenue. C. A. 5th Cir. Certiorari denied. Reported
below: 98 F. 3d 194.



522ORD Unit: $PT1 [02-03-00 12:54:38] PGT: ORD1PP (Prelim. Print)

822 OCTOBER TERM, 1997

October 6, 1997 522 U. S.

No. 96–2019. Kranyik v. City of West Melbourne et al.
C. A. 11th Cir. Certiorari denied. Reported below: 105 F. 3d
672.

No. 96–2020. Houston v. Finnell et al. C. A. 6th Cir.
Certiorari denied. Reported below: 100 F. 3d 956.

No. 96–2021. Bouye et al. v. South Carolina. Sup. Ct.
S. C. Certiorari denied. Reported below: 325 S. C. 260, 484
S. E. 2d 461.

No. 96–2022. Hudson, By and Through Her Parent, Hud-
son v. Bloomfield Hills Public Schools et al. C. A. 6th
Cir. Certiorari denied. Reported below: 108 F. 3d 112.

No. 96–2023. O’Hara v. Bayliner et al. Ct. App. N. Y.
Certiorari denied. Reported below: 89 N. Y. 2d 636, 679 N. E.
2d 1049.

No. 96–2024. Moran v. Moran. Ct. App. Ariz. Certiorari
denied. Reported below: 188 Ariz. 139, 933 P. 2d 1207.

No. 96–2025. Jefferson v. United States;
No. 96–9447. Archer v. United States;
No. 97–5730. McNealy v. United States; and
No. 97–5754. Brazel v. United States. C. A. 11th Cir.

Certiorari denied. Reported below: 102 F. 3d 1120.

No. 96–2026. Dunn v. Miami Herald Publishing Co. et al.
Dist. Ct. App. Fla., 3d Dist. Certiorari denied. Reported below:
689 So. 2d 1302.

No. 96–2027. Charly International et al. v. MCA Rec-
ords, Inc. C. A. 9th Cir. Certiorari denied. Reported below:
108 F. 3d 338.

No. 96–2028. Tu Ying Chen, Individually, and as Admin-
istratrix of the Estate of Shou Fong Chen v. Schramm
et al. Ct. App. Colo. Certiorari denied.

No. 96–2029. Burlington Northern & Santa Fe Railway
Co., fka Burlington Northern Railroad Co. v. Byrd. Ct.
App. Mo., Eastern Dist. Certiorari denied. Reported below: 939
S. W. 2d 416.
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No. 96–2030. Guido et al. v. Cuvo et al. Commw. Ct. Pa.
Certiorari denied. Reported below: 678 A. 2d 424.

No. 96–2031. City of New Orleans v. Department of
Labor. C. A. 5th Cir. Certiorari denied. Reported below: 108
F. 3d 614.

No. 96–2032. Schlotz et ux. v. Hyundai Motor Co. et al.
Ct. App. Minn. Certiorari denied. Reported below: 557 N. W.
2d 613.

No. 96–2033. McArty v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 96–2034. SFIC Properties, Inc. v. International As-
sociation of Machinists and Aerospace Workers, District
Lodge 94, Local Lodge 311, aka IAMAWD. C. A. 9th Cir.
Certiorari denied. Reported below: 103 F. 3d 923.

No. 96–2036. Waugh v. Internal Revenue Service. C. A.
8th Cir. Certiorari denied. Reported below: 109 F. 3d 489.

No. 96–2037. Schaffer et ux. v. AgriBank, FCB, et al.
Ct. App. Minn. Certiorari denied.

No. 96–2038. Sutton v. United States;
No. 96–2043. Novoa v. United States;
No. 96–2049. Jobe v. United States; and
No. 96–2050. Jobe v. United States. C. A. 5th Cir. Certio-

rari denied. Reported below: 101 F. 3d 1046.

No. 96–2039. Campfield v. Connecticut. App. Ct. Conn.
Certiorari denied. Reported below: 44 Conn. App. 6, 687 A. 2d
903.

No. 96–2040. KCAL–TV Channel 9 v. Los Angeles News
Service. C. A. 9th Cir. Certiorari denied. Reported below:
108 F. 3d 1119.

No. 96–2042. Gray v. Idaho. Ct. App. Idaho. Certiorari
denied. Reported below: 129 Idaho 784, 932 P. 2d 907.

No. 96–2047. Copanos v. Food and Drug Administration
et al. C. A. D. C. Cir. Certiorari denied.

No. 96–2048. Aburahmah v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 17.
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No. 96–2051. Healthpartners of Southern Arizona, dba
Partners Health Plan of Arizona, Inc. v. Atkins. C. A.
9th Cir. Certiorari denied.

No. 96–2052. Becerra, Individually and as Next Friend
of Doe, a Minor v. Houston Independent School District
et al. C. A. 5th Cir. Certiorari denied. Reported below: 105
F. 3d 1042.

No. 96–2053. Cooke v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 863.

No. 96–2055. Harvard v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 103 F. 3d 412.

No. 96–8088. Gately v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 451 Pa. Super. 622, 679 A. 2d
252.

No. 96–8311. Ginn v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 104 F. 3d 369.

No. 96–8312. Faulkner v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 103 F. 3d 684.

No. 96–8368. Pollard v. Edgar, Governor of Illinois,
et al. Sup. Ct. Ill. Certiorari denied.

No. 96–8379. Cooper v. Taylor, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 103 F. 3d 366.

No. 96–8436. Adkins v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 102 F. 3d 111.

No. 96–8470. Female Juvenile v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 103 F. 3d 14.

No. 96–8478. Prior v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 654.

No. 96–8489. Thomas v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 344 N. C. 639, 477 S. E. 2d
450.

No. 96–8501. Albano Santos v. Immigration and Natural-
ization Service. C. A. 11th Cir. Certiorari denied.
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No. 96–8548. Walker v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 96–8569. Gutierrez-Tavares v. Immigration and Nat-
uralization Service. C. A. 9th Cir. Certiorari denied. Re-
ported below: 92 F. 3d 1192.

No. 96–8580. Singleton v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 107 F. 3d 1091.

No. 96–8589. Howard v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 105 F. 3d 667.

No. 96–8598. Tagbering v. United States. C. A. 8th Cir.
Certiorari denied.

No. 96–8694. Thompson v. Brown, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
104 F. 3d 376.

No. 96–8719. Lavalais v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 685 So. 2d 1048.

No. 96–8721. Mathis v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 9.

No. 96–8730. Green v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 102 F. 3d 553.

No. 96–8769. Pondexter v. Texas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 942 S. W. 2d 577.

No. 96–8793. Thacker v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 96–8823. Janecka v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 937 S. W. 2d 456.

No. 96–8845. Geddie v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 73, 478 S. E. 2d 146.

No. 96–8851. Baldwin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 106 F. 3d 415.

No. 96–8870. Hartley v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 686 So. 2d 1316.
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No. 96–8873. Ruff v. Smith, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 96–8875. Stroud v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 106, 478 S. E. 2d
476.

No. 96–8883. Moreno v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 102 F. 3d 994.

No. 96–8897. Norville et ux. v. Dell Corp. App. Ct. Ill.,
2d Dist. Certiorari denied. Reported below: 283 Ill. App. 3d
1115, 708 N. E. 2d 852.

No. 96–8900. Angello v. Northern Mariana Islands et
al. C. A. 9th Cir. Certiorari denied. Reported below: 106
F. 3d 406.

No. 96–8901. Argueta v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 96–8904. Gates v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 101 F. 3d 709.

No. 96–8905. Schwarz v. Spalding. Sup. Ct. Utah. Certio-
rari denied.

No. 96–8908. Roberts v. Glanz. C. A. 10th Cir. Certiorari
denied. Reported below: 106 F. 3d 414.

No. 96–8909. Towns v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 174 Ill. 2d 453, 675 N. E. 2d 614.

No. 96–8918. Atherton v. Arlington County Board et al.
C. A. 4th Cir. Certiorari denied. Reported below: 104 F. 3d 358.

No. 96–8922. Hualde-Redin et al. v. Royal Bank of
Puerto Rico et al. C. A. 1st Cir. Certiorari denied. Re-
ported below: 91 F. 3d 121.

No. 96–8924. Allen v. Dilley et al. Ct. App. Ore. Certio-
rari denied. Reported below: 142 Ore. App. 205, 920 P. 2d 181.

No. 96–8925. Burns v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 F. 3d 23.
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No. 96–8926. Carson v. Charter Medical. C. A. 9th Cir.
Certiorari denied.

No. 96–8927. DeLong v. City of Strongsville et al.
C. A. 6th Cir. Certiorari denied. Reported below: 97 F. 3d 1452.

No. 96–8929. Drake v. Arizona. Ct. App. Ariz. Certiorari
denied.

No. 96–8930. Davis v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 96–8943. McKnight v. Missouri Division of Family
Services et al. C. A. 8th Cir. Certiorari denied. Reported
below: 105 F. 3d 662.

No. 96–8945. Morgan v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 96–8946. Rakov v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 103 F. 3d 114.

No. 96–8958. McIntyre v. Carter, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 105 F. 3d 647.

No. 96–8963. Jarrett v. Toxic Action Wash et al. C. A.
6th Cir. Certiorari denied.

No. 96–8964. Johnson v. Welby et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 96–8965. McKinney v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 96–8966. Chambers v. Pennsylvania. Sup. Ct. Pa.
Certiorari denied. Reported below: 546 Pa. 370, 685 A. 2d 96.

No. 96–8967. Bell v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 938 S. W. 2d 35.

No. 96–8969. Sales v. Arkansas. Sup. Ct. Ark. Certiorari
denied. Reported below: 327 Ark. xxiv.

No. 96–8970. Harris v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 704 So. 2d 1286.
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No. 96–8971. Fabian v. De Restrepo et al. C. A. 11th Cir.
Certiorari denied.

No. 96–8972. Derden v. Anderson, Superintendent, Mis-
sissippi State Penitentiary, et al. C. A. 5th Cir. Certiorari
denied. Reported below: 105 F. 3d 656.

No. 96–8973. Hudson-Gardner v. South Carolina Depart-
ment of Highways and Public Transportation et al. C. A.
4th Cir. Certiorari denied. Reported below: 104 F. 3d 358.

No. 96–8975. Hairston v. Love, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 107 F. 3d 7.

No. 96–8976. Esteves v. Brock et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 674.

No. 96–8982. Barker v. TCF Bank Savings FSB. C. A. 9th
Cir. Certiorari denied. Reported below: 107 F. 3d 14.

No. 96–8983. Panos v. Oliver. Sup. Ct. Wash. Certiorari
denied.

No. 96–8984. Carter v. Ontiveros et al. C. A. 5th Cir.
Certiorari denied. Reported below: 108 F. 3d 334.

No. 96–8988. Harrison v. Bailey et al. C. A. 6th Cir.
Certiorari denied. Reported below: 107 F. 3d 870.

No. 96–8989. Crislip v. Newton, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 107 F. 3d 20.

No. 96–8991. Lowe v. Oklahoma. Ct. Crim. App. Okla. Cer-
tiorari denied.

No. 96–8993. Moss v. Illinois. App. Ct. Ill., 5th Dist. Cer-
tiorari denied. Reported below: 282 Ill. App. 3d 1123, 707 N. E.
2d 304.

No. 96–8999. Sample v. Tennessee. Ct. Crim. App. Tenn.
Certiorari denied.

No. 96–9001. Hacker v. Hacker. Ct. App. Wash. Certio-
rari denied. Reported below: 81 Wash. App. 1006.
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No. 96–9003. Graves v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 96–9004. Eneias v. Singletary, Secretary, Florida
Department of Corrections. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 690 So. 2d 1299.

No. 96–9009. Wilson v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 96–9011. Taylor v. North Carolina. Super. Ct. N. C.,
Cumberland County. Certiorari denied.

No. 96–9012. Rogovich v. Arizona. Sup. Ct. Ariz. Certio-
rari denied. Reported below: 188 Ariz. 38, 932 P. 2d 794.

No. 96–9017. Willis v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 96–9018. Washington v. Louisiana Department of
Corrections et al. C. A. 5th Cir. Certiorari denied.

No. 96–9019. Trusty v. Parker, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 107 F. 3d 12.

No. 96–9021. Mathura v. Council for Human Services
Home Care Services, Inc. C. A. 2d Cir. Certiorari denied.
Reported below: 107 F. 3d 3.

No. 96–9024. Morrison v. Hall, Director, Oregon De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 105 F. 3d 665.

No. 96–9026. Michau v. Orr et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 103 F. 3d 118.

No. 96–9028. Alvarez v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 14 Cal. 4th 155, 926 P. 2d 365.

No. 96–9030. Soto v. United States. C. A. 1st Cir. Certio-
rari denied. Reported below: 106 F. 3d 1040.

No. 96–9031. Moore v. Gomez et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 94 F. 3d 652.
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No. 96–9033. Meza v. United States District Court for
the Central District of California. C. A. 9th Cir. Certio-
rari denied.

No. 96–9037. Delaney v. Troutman et al. C. A. 6th Cir.
Certiorari denied. Reported below: 107 F. 3d 11.

No. 96–9040. Stewart v. Kyler, Superintendent, State
Correctional Institution and Diagnostic/Classification
Center, Camp Hill, et al. C. A. 3d Cir. Certiorari denied.

No. 96–9041. Starr v. Shillinger, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 107 F. 3d 21.

No. 96–9047. Valentine v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 688 So. 2d 313.

No. 96–9050. Rosemond v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 108 F. 3d 332.

No. 96–9052. McGraw v. Mississippi. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 688 So. 2d 764.

No. 96–9056. McMillan v. New York. App. Div., Sup. Ct.
N. Y., 4th Jud. Dept. Certiorari denied. Reported below: 231
App. Div. 2d 841, 648 N. Y. S. 2d 63.

No. 96–9057. Lawrence v. Gammon, Superintendent, Mob-
erly Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 96–9058. Mejias v. Connecticut. App. Ct. Conn. Cer-
tiorari denied. Reported below: 41 Conn. App. 695, 678 A. 2d 6.

No. 96–9062. Prellwitz v. Wisconsin. Ct. App. Wis. Cer-
tiorari denied.

No. 96–9063. Pesek v. Lincoln County et al. Ct. App.
Wis. Certiorari denied. Reported below: 204 Wis. 2d 111, 552
N. W. 2d 899.

No. 96–9064. Charron v. Thompson et al. Sup. Ct. Mo.
Certiorari denied. Reported below: 939 S. W. 2d 885.

No. 96–9065. Schaffer v. Kirkland et al. C. A. 3d Cir.
Certiorari denied. Reported below: 111 F. 3d 127.
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No. 96–9074. Bennett v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 96–9075. Pyle v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 96–9076. Whitfield v. Missouri. Sup. Ct. Mo. Certio-
rari denied. Reported below: 939 S. W. 2d 361.

No. 96–9078. Wright v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 451 Pa. Super. 607, 678 A. 2d 836.

No. 96–9080. Booker v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 96–9082. Spriggs et al. v. United States. C. A. D. C.
Cir. Certiorari denied. Reported below: 102 F. 3d 1245.

No. 96–9083. Sanders v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 104 F. 3d 376.

No. 96–9084. Reitz v. Pennsylvania. Sup. Ct. Pa. Certio-
rari denied. Reported below: 547 Pa. 332, 690 A. 2d 222.

No. 96–9085. Reeves v. Novak et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 768.

No. 96–9086. Stouffer v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 96–9087. J. A., a Juvenile v. Florida. Dist. Ct. App.
Fla., 3d Dist. Certiorari denied. Reported below: 679 So. 2d
316.

No. 96–9088. Whitfield v. Prunty, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 96–9089. Taha v. Smith et al. Ct. App. Ind. Certiorari
denied. Reported below: 670 N. E. 2d 135.

No. 96–9090. Thompson v. Kentucky. Cir. Ct. Kenton
County, Ky. Certiorari denied.

No. 96–9091. Whitson v. Schermer, Chief Bankruptcy
Judge, United States Bankruptcy Court for the Eastern
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District of Missouri, et al. C. A. 8th Cir. Certiorari denied.
Reported below: 104 F. 3d 364.

No. 96–9093. Williams v. Allstate Insurance Co. C. A.
7th Cir. Certiorari denied. Reported below: 111 F. 3d 134.

No. 96–9095. Hoskins v. State Bar of California. Sup.
Ct. Cal. Certiorari denied.

No. 96–9097. Hoke v. Arizona. Ct. App. Ariz. Certiorari
denied.

No. 96–9099. Frazer v. Millington et al. Sup. Ct. Va.
Certiorari denied. Reported below: 252 Va. 195, 475 S. E. 2d 811.

No. 96–9106. Johnson v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 928 P. 2d 309.

No. 96–9107. Myers v. Michela. Ct. App. Ariz. Certio-
rari denied.

No. 96–9108. Jones v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 944 S. W. 2d 642.

No. 96–9109. Lomax v. Landwehr et al. Ct. App. Wis.
Certiorari denied. Reported below: 204 Wis. 2d 196, 554 N. W.
2d 841.

No. 96–9111. Kennedy v. State Bar of California. Sup.
Ct. Cal. Certiorari denied.

No. 96–9113. Arteaga v. United States Court of Appeals
for the Ninth Circuit. C. A. 9th Cir. Certiorari denied.

No. 96–9118. Fraction v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 107 F. 3d 863.

No. 96–9119. Antonov v. County of Los Angeles Depart-
ment of Public Social Services. C. A. 9th Cir. Certiorari
denied. Reported below: 103 F. 3d 137.

No. 96–9121. Tate v. Massachusetts. Sup. Jud. Ct. Mass.
Certiorari denied. Reported below: 424 Mass. 236, 675 N. E. 2d
772.

No. 96–9125. Spradlin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 105 F. 3d 672.
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No. 96–9126. Padron v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 96–9141. Perez v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied.

No. 96–9143. Curry v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 124 N. C. App. 459, 477 S. E.
2d 702.

No. 96–9144. Aybar v. Drug Enforcement Administra-
tion et al. C. A. 2d Cir. Certiorari denied.

No. 96–9146. Brown v. New York. App. Div., Sup. Ct. N. Y.,
1st Jud. Dept. Certiorari denied. Reported below: 233 App.
Div. 2d 228, 650 N. Y. S. 2d 529.

No. 96–9148. Moore v. Louis et al. C. A. 11th Cir. Certio-
rari denied.

No. 96–9154. Wiedmer v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 100 F. 3d 960.

No. 96–9155. Williams v. Borg, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 108 F. 3d 1387.

No. 96–9156. Bailey v. Ignacio, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 106 F. 3d 406.

No. 96–9161. Mungin v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 689 So. 2d 1026.

No. 96–9163. Matthews v. Moore, Director, South Caro-
lina Department of Corrections, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 105 F. 3d 907.

No. 96–9166. Hare v. Sacchett, Acting Warden, et al.
C. A. 3d Cir. Certiorari denied.

No. 96–9167. Hughes v. City of Cleveland. Ct. App. Ohio,
Cuyahoga County. Certiorari denied.

No. 96–9169. Harris v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 104 F. 3d 1465.
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No. 96–9170. Hernandez v. Florida et al. C. A. 11th Cir.
Certiorari denied. Reported below: 102 F. 3d 554.

No. 96–9176. DuPont v. Massachusetts Department of
Correction et al. C. A. 1st Cir. Certiorari denied.

No. 96–9177. DuPont v. DuBois, Commissioner, Massachu-
setts Department of Correction, et al. C. A. 1st Cir.
Certiorari denied. Reported below: 99 F. 3d 1128.

No. 96–9178. Thompson v. Kentucky. Ct. App. Ky. Certio-
rari denied.

No. 96–9180. Jafar v. California. Sup. Ct. Cal. Certiorari
denied.

No. 96–9182. Kilgore v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 688 So. 2d 895.

No. 96–9183. Neal v. Gramley, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 99 F. 3d 841.

No. 96–9184. Camarano v. United States District Court
for the Southern District of New York. C. A. 2d Cir.
Certiorari denied.

No. 96–9188. Craver v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 547 Pa. 17, 688 A. 2d 691.

No. 96–9190. Carter v. Sargent, Warden, et al. C. A. 8th
Cir. Certiorari denied.

No. 96–9191. Antonelli v. Foster et al. C. A. 7th Cir.
Certiorari denied. Reported below: 104 F. 3d 899.

No. 96–9192. Van Houten v. Massachusetts. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 424 Mass. 327, 676
N. E. 2d 460.

No. 96–9194. Taylor v. Hanks, Superintendent, Wabash
Valley Correctional Institute. C. A. 7th Cir. Certiorari
denied. Reported below: 108 F. 3d 1380.

No. 96–9195. Woods v. Mutual of Omaha. Ct. App. Tenn.
Certiorari denied.
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No. 96–9196. Arteaga v. Santa Clara Department of
Family and Children’s Services. Ct. App. Cal., 6th App.
Dist. Certiorari denied.

No. 96–9197. Arteaga v. California. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 96–9198. Reid v. United States District Court for
the District of New Jersey. C. A. 3d Cir. Certiorari denied.

No. 96–9200. Robinson v. Trigg, Superintendent, Recep-
tion Diagnostic Center, Plainfield. C. A. 7th Cir. Certio-
rari denied.

No. 96–9201. Fultz v. White, Superintendent, Algoa
Correctional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 107 F. 3d 875.

No. 96–9202. Siegel v. California Federal Bank. Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 96–9203. Rowell v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 96–9204. Proctor v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 878.

No. 96–9210. Boyd v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 867.

No. 96–9211. Casterline v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 103 F. 3d 76.

No. 96–9214. Sayles v. Illinois. App. Ct. Ill., 3d Dist. Cer-
tiorari denied. Reported below: 285 Ill. App. 3d 1110, 709 N. E.
2d 319.

No. 96–9215. Rush v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 96–9216. Fowler v. Moore, Director, South Carolina
Department of Corrections, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 106 F. 3d 390.

No. 96–9217. Dike v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 101 F. 3d 692.
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No. 96–9218. Gelabert v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division, et
al. C. A. 5th Cir. Certiorari denied.

No. 96–9219. Gee v. Oklahoma. Ct. Crim. App. Okla. Cer-
tiorari denied.

No. 96–9221. Dennis v. Butterworth, Attorney General
of Florida, et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 108 F. 3d 343.

No. 96–9223. French v. Thomas, Sheriff, Harris County,
Texas, et al. C. A. 5th Cir. Certiorari denied.

No. 96–9224. Higgins v. Higgins et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 96–9227. Moore et al. v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 109 F. 3d 1456.

No. 96–9228. Magwood v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 689 So. 2d 959.

No. 96–9229. McGinnis v. Brown, Secretary of Veterans
Affairs. C. A. 7th Cir. Certiorari denied.

No. 96–9230. Moore v. Parmenter, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 104 F. 3d 367.

No. 96–9231. Lenhart v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 96–9232. Johninson v. Norris, Director, Arkansas
Department of Correction. C. A. 8th Cir. Certiorari denied.

No. 96–9233. Strang v. Arms Control and Disarmament
Agency et al. C. A. 11th Cir. Certiorari denied. Reported
below: 99 F. 3d 1153.

No. 96–9234. Sublett v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 282 Ill. App. 3d 1108, 707
N. E. 2d 298.

No. 96–9236. Lyle v. Magnolia State Enterprises, Inc.,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 105
F. 3d 654.
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No. 96–9238. Williams v. Thalacker, Superintendent,
North Central Correctional Facility. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 405.

No. 96–9240. Wilson v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 878.

No. 96–9241. Walker v. Appellate Division, Supreme
Court of New York, First Judicial Department, et al.
C. A. 2d Cir. Certiorari denied. Reported below: 108 F. 3d 330.

No. 96–9242. Welsand v. United States. C. A. 8th Cir.
Certiorari denied.

No. 96–9245. Carlson v. United States;
No. 97–5056. Brewer v. United States; and
No. 97–5159. Hubert v. United States. C. A. 5th Cir.

Certiorari denied. Reported below: 110 F. 3d 793.

No. 96–9246. Haight v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 938 S. W. 2d 243.

No. 96–9248. Elmore v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 23.

No. 96–9249. Finklea v. New Jersey. Sup. Ct. N. J. Cer-
tiorari denied. Reported below: 147 N. J. 211, 686 A. 2d 322.

No. 96–9250. Shroff v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 114 F. 3d 1205.

No. 96–9251. Perkins v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 254, 481 S. E. 2d
25.

No. 96–9252. Shroff v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 96–9253. Parker v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 28.

No. 96–9254. Schwarz v. Clinton, President of the
United States, et al. C. A. D. C. Cir. Certiorari denied.

No. 96–9256. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 107 F. 3d 869.
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No. 96–9257. Torok v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 100 F. 3d 949.

No. 96–9258. Tasse v. Mayhue Corp. et al. C. A. 11th Cir.
Certiorari denied.

No. 96–9259. Tyler v. Carnahan, Governor of Missouri,
et al. C. A. 8th Cir. Certiorari denied.

No. 96–9260. Wolford v. Burns, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 105 F. 3d 668.

No. 96–9261. Castaneda v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 110 F. 3d 798.

No. 96–9262. Alston v. North Carolina. Super. Ct. N. C.,
Warren County. Certiorari denied.

No. 96–9263. Ross v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied. Reported below: 696 So. 2d 831.

No. 96–9264. Starns v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 284 Ill. App. 3d 1146, 708
N. E. 2d 1286.

No. 96–9265. Portillo et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 110 F. 3d 61.

No. 96–9266. Shaw v. Prunty, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 96–9267. Colburn v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 113 F. 3d 1232.

No. 96–9268. Walker v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 F. 3d 1171.

No. 96–9269. Toliver v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 96–9270. Propst v. North Carolina. C. A. 4th Cir.
Certiorari denied. Reported below: 105 F. 3d 648.

No. 96–9271. Bruce et al. v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 109 F. 3d 323.

No. 96–9272. Sams v. United States. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 104 F. 3d 1407.
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No. 96–9273. Johnson v. Seckinger, Warden, et al. C. A.
11th Cir. Certiorari denied. Reported below: 99 F. 3d 1155.

No. 96–9274. Jacobson v. Singletary, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 109 F. 3d 769.

No. 96–9275. Lang v. Star Herald. C. A. 8th Cir. Certio-
rari denied. Reported below: 107 F. 3d 1308.

No. 96–9276. Jennings v. Duckworth, Superintendent,
Indiana State Reformatory. C. A. 7th Cir. Certiorari de-
nied. Reported below: 108 F. 3d 1379.

No. 96–9277. Moore v. Nesbitt et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 12.

No. 96–9278. Mathisen v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 103 F. 3d 142.

No. 96–9279. Smith v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 686 A. 2d 537.

No. 96–9281. Phillips v. Anderson, Superintendent, Mis-
sissippi State Penitentiary. C. A. 5th Cir. Certiorari denied.

No. 96–9282. Schexnayder v. Louisiana. Ct. App. La., 5th
Cir. Certiorari denied. Reported below: 685 So. 2d 357.

No. 96–9283. Carpenter v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 108 F. 3d 1380.

No. 96–9284. Brooks v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 106.

No. 96–9285. Baker v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 689 So. 2d 1009.

No. 96–9286. Contreras v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 108 F. 3d 1255.

No. 96–9287. LaFayette v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 96–9288. Mayfield v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 14 Cal. 4th 668, 928 P. 2d 485.
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No. 96–9289. McGee v. Endicott, Superintendent, Co-
lumbia Correctional Institution. C. A. 7th Cir. Certio-
rari denied.

No. 96–9290. Johnson v. Nixon et al. C. A. 8th Cir. Cer-
tiorari denied.

No. 96–9292. Kirby v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 765.

No. 96–9294. Pebworth v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 168.

No. 96–9295. Sapp v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 690 So. 2d 581.

No. 96–9296. Ponder v. Dye, Sheriff, Tillamook County,
Oregon. C. A. 9th Cir. Certiorari denied.

No. 96–9297. Ponder v. Baldwin, Superintendent, East-
ern Oregon Correctional Institution. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1386.

No. 96–9298. Clay v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 392.

No. 96–9299. Odumosu v. United States. C. A. 3d Cir.
Certiorari denied.

No. 96–9300. Boharski v. Boharski. Sup. Ct. Mont. Cer-
tiorari denied. Reported below: 282 Mont. 529, 934 P. 2d 1040.

No. 96–9301. Banks v. United States District Court for
the Western District of Missouri. C. A. 8th Cir. Certio-
rari denied.

No. 96–9302. Betts v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 105 F. 3d 646.

No. 96–9303. Palmisano v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 104 F. 3d 354.

No. 96–9304. Singleton v. Norris, Director, Arkansas
Department of Correction. C. A. 8th Cir. Certiorari denied.
Reported below: 108 F. 3d 872.
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No. 96–9305. Parnell v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 109 F. 3d 768.

No. 96–9306. Rodriguez v. United States. C. A. 5th Cir.
Certiorari denied.

No. 96–9307. Brady v. Brady et al.; and Brady v. Brady.
Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 96–9308. Reyna v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 96–9309. Arteaga v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 96–9310. Strothers v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 109 F. 3d 769.

No. 96–9311. David v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 392.

No. 96–9312. Gordon v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 5.

No. 96–9313. Heath v. Commissioner of Internal Reve-
nue. C. A. 6th Cir. Certiorari denied. Reported below: 103 F.
3d 129.

No. 96–9314. Garcia v. Wisconsin. Ct. App. Wis. Certio-
rari denied. Reported below: 206 Wis. 2d 678, 558 N. W. 2d 706.

No. 96–9315. Henning v. Love, Superintendent, State
Correctional Institution at Huntingdon. C. A. 3d Cir.
Certiorari denied. Reported below: 107 F. 3d 861.

No. 96–9316. Duran v. United States;
No. 96–9420. Stands v. United States; and
No. 96–9541. Duran v. United States. C. A. 8th Cir. Cer-

tiorari denied. Reported below: 105 F. 3d 1565.

No. 96–9317. Hayden v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 393.

No. 96–9318. Eshkol v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1025.
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No. 96–9319. de la Vega v. Chater, Commissioner of So-
cial Security. C. A. 9th Cir. Certiorari denied. Reported
below: 108 F. 3d 337.

No. 96–9320. Hosch v. Bandag, Inc. C. A. 4th Cir. Certio-
rari denied. Reported below: 108 F. 3d 1372.

No. 96–9322. Herbert v. Cain, Warden, et al. C. A. 5th
Cir. Certiorari denied.

No. 96–9323. Harmon v. Hargett, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 107 F. 3d 21.

No. 96–9324. Goodson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 392.

No. 96–9325. Gonzalez-Quezada v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 108 F. 3d 1386.

No. 96–9326. Harner v. Franklin County Juvenile Pro-
bation et al. C. A. 3d Cir. Certiorari denied.

No. 96–9327. Henderson v. Angelone, Director, Virginia
Department of Corrections. C. A. 4th Cir. Certiorari de-
nied. Reported below: 99 F. 3d 1130.

No. 96–9328. Arteaga v. California. Ct. App. Cal., 6th
App. Dist. Certiorari denied.

No. 96–9329. Arteaga v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 96–9330. Maus v. Smith. C. A. 7th Cir. Certiorari
denied.

No. 96–9331. Evans v. Horn. C. A. 3d Cir. Certiorari de-
nied. Reported below: 111 F. 3d 126.

No. 96–9332. Breakley v. Hinkle, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 105 F. 3d 646.

No. 96–9333. Citizen v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 96–9334. Comer v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.
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No. 96–9335. Jamison v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 107 F. 3d 866.

No. 96–9336. James v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division, et al.
C. A. 5th Cir. Certiorari denied.

No. 96–9337. Lang v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 111 F. 3d 128.

No. 96–9338. Anderson v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 108 F. 3d 478.

No. 96–9339. Martinez v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 92 F. 3d 1173.

No. 96–9340. Lavertu v. Borofsky, Lewis & Amodeo-
Vickery. Dist. Ct. N. H., City of Portsmouth. Certiorari denied.

No. 96–9342. Posey v. North Carolina. C. A. 4th Cir.
Certiorari denied. Reported below: 108 F. 3d 1373.

No. 96–9343. Jimenez Ruiz v. United States. C. A. 1st Cir.
Certiorari denied.

No. 96–9344. Purcell et ux. v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 107 F. 3d 18.

No. 96–9346. Bacon v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 348, 483 S. E. 2d
179.

No. 96–9347. Bechara v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 478.

No. 96–9348. Roudebush v. Ohio. Ct. App. Ohio, Wayne
County. Certiorari denied.

No. 96–9349. Brown v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 46 M. J. 371.

No. 96–9350. Adams v. United States District Court for
the Northern District of California. C. A. 9th Cir. Cer-
tiorari denied.
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No. 96–9351. McDonnell v. Woods, Attorney General of
Arizona. C. A. 9th Cir. Certiorari denied.

No. 96–9352. McDuff v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 939 S. W. 2d 607.

No. 96–9353. Jackson v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.
Reported below: 105 F. 3d 405.

No. 96–9354. Torres v. School District No. 2 of Madison
County, Nebraska, et al. C. A. 8th Cir. Certiorari denied.
Reported below: 107 F. 3d 876.

No. 96–9355. Zertuche v. First Interstate Bank of Ari-
zona, N. A. Ct. App. Ariz. Certiorari denied.

No. 96–9356. Wilson v. Grant et al. Super. Ct. N. J., App.
Div. Certiorari denied. Reported below: 297 N. J. Super. 128,
687 A. 2d 1009.

No. 96–9357. Williams v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 106 F. 3d 416.

No. 96–9358. Viltrakis v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 108 F. 3d 1159.

No. 96–9359. Wanless v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 96–9361. Heacock v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 476.

No. 96–9362. Hughes v. Crandell et al. C. A. 9th Cir.
Certiorari denied.

No. 96–9363. Hawkins v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 104 F. 3d 437.

No. 96–9364. Hoxsie v. Kerby, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 108 F. 3d 1239.

No. 96–9365. Hartline v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 111 F. 3d 896.

No. 96–9366. Flynn v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1377.
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No. 96–9367. Dockery v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 110 F. 3d 796.

No. 96–9368. Ford v. Gaston, Deputy Warden, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 107 F. 3d 865.

No. 96–9369. Guinn v. Zavaras et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 100 F. 3d 967.

No. 96–9370. Garcia v. Indiana. Ct. App. Ind. Certiorari
denied. Reported below: 678 N. E. 2d 1296.

No. 96–9371. Schwarz v. Woodruff, Inc., et al. C. A. 10th
Cir. Certiorari denied. Reported below: 111 F. 3d 140.

No. 96–9372. Razack v. Immigration and Naturalization
Service. C. A. 4th Cir. Certiorari denied. Reported below:
108 F. 3d 1372.

No. 96–9373. Rawlins v. Arizona. Ct. App. Ariz. Certio-
rari denied.

No. 96–9374. Sheets v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 101 F. 3d 706.

No. 96–9375. Qureshi v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 110 F. 3d 797.

No. 96–9377. Winston v. Carter et al. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 477.

No. 96–9378. Korelis v. Ramada Hotel. C. A. 2d Cir.
Certiorari denied.

No. 96–9379. La Grange v. Longoria. C. A. 5th Cir. Cer-
tiorari denied.

No. 96–9380. Toro-Pelaez v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 107 F. 3d 819.

No. 96–9381. Velazquez-Contreras v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 103 F. 3d 141.

No. 96–9383. Van Barnes v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 96–9384. Wooten v. Hartwig, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 108 F. 3d 1380.

No. 96–9385. Washington v. Texas Prison System et al.
(two judgments). C. A. 5th Cir. Certiorari denied.

No. 96–9386. Reedy v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 105 F. 3d 649.

No. 96–9387. Parsons v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 107 F. 3d 874.

No. 96–9388. Petties v. United States Postal Service.
C. A. 2d Cir. Certiorari denied. Reported below: 112 F. 3d 505.

No. 96–9389. Harrison v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 103 F. 3d 986.

No. 96–9390. Haut v. United States (two judgments). C. A.
3d Cir. Certiorari denied. Reported below: 107 F. 3d 864 (first
judgment) and 213 (second judgment).

No. 96–9391. Henyard v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 689 So. 2d 239.

No. 96–9392. Hunt v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1387.

No. 96–9393. Schmidt v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 105 F. 3d 82.

No. 96–9395. Allen v. North Carolina. Super. Ct. N. C.,
Halifax County. Certiorari denied.

No. 96–9396. Cordero v. Lalor, Judge of Greene County
Court, et al. Ct. App. N. Y. Certiorari denied. Reported
below: 89 N. Y. 2d 521, 678 N. E. 2d 482.

No. 96–9397. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1377.

No. 96–9398. Beeman v. Iowa. C. A. 8th Cir. Certiorari
denied. Reported below: 108 F. 3d 181.

No. 96–9399. Small v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 798.
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No. 96–9400. Shomade v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 113 F. 3d 1252.

No. 96–9401. Rodriguez-Aguirre v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 108 F. 3d 1228.

No. 96–9402. Pedraza v. United States; and
No. 97–5007. Miller v. United States. C. A. 2d Cir. Cer-

tiorari denied. Reported below: No. 96–9402, 108 F. 3d 1370.

No. 96–9403. Sims v. United States. C. A. 7th Cir. Certio-
rari denied. Reported below: 103 F. 3d 133.

No. 96–9404. Anzivino v. Lewis et al. Ct. App. Ariz. Cer-
tiorari denied.

No. 96–9405. Redd v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 96–9406. Riddick v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 105 F. 3d 648.

No. 96–9407. Ramirez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 106 F. 3d 397.

No. 96–9408. Cobb v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 698 So. 2d 800.

No. 96–9409. Scearcy v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 108 F. 3d 1374.

No. 96–9410. Pitera v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 96–9411. Pleasant v. Nutrition, Inc. Ct. App. D. C.
Certiorari denied.

No. 96–9412. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 1173.

No. 96–9414. Wilson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 105 F. 3d 219.

No. 96–9415. Washington v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 109 F. 3d 335.
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No. 96–9416. Traicoff v. Washington. Ct. App. Wash.
Certiorari denied. Reported below: 82 Wash. App. 1066.

No. 96–9417. Watts v. West, Secretary of the Army,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 106
F. 3d 420.

No. 96–9418. Ries v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 100 F. 3d 1469.

No. 96–9419. Reddy v. Redlands Community Hospital
et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 96–9421. Bazile v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 96–9423. Fuhr v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 794.

No. 96–9424. Higa v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 107 F. 3d 18.

No. 96–9425. Ellis v. Henry, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 97 F. 3d 1459.

No. 96–9426. Fanny v. New Jersey. Sup. Ct. N. J. Certio-
rari denied. Reported below: 126 N. J. 331, 598 A. 2d 889.

No. 96–9427. Guthrie v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 689 So. 2d 951.

No. 96–9428. Duckett v. Godinez, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 109 F. 3d 533.

No. 96–9429. Foster v. Champion, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 107 F. 3d 20.

No. 96–9430. Myers, aka Fields, aka Dudley v. United
States. C. A. 3d Cir. Certiorari denied. Reported below: 116
F. 3d 470.

No. 96–9431. Mmahat v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 106 F. 3d 89.

No. 96–9432. Mackey v. Dyke et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 460.
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No. 96–9433. Marrero v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 110 F. 3d 794.

No. 96–9434. Mikels v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 71.

No. 96–9435. Mincy v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 65.

No. 96–9436. Brown v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 690 So. 2d 276.

No. 96–9437. Bow v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 110 F. 3d 70.

No. 96–9438. Holmes v. Indiana. Sup. Ct. Ind. Certiorari
denied. Reported below: 671 N. E. 2d 841.

No. 96–9440. Martin v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 892.

No. 96–9442. Parker v. Wertenberger et al. C. A. 3d
Cir. Certiorari denied. Reported below: 111 F. 3d 127.

No. 96–9443. Moore v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 106 F. 3d 415.

No. 96–9444. Ospina v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 105 F. 3d 671.

No. 96–9445. Cornes v. DeTella, Warden, et al. C. A.
7th Cir. Certiorari denied. Reported below: 108 F. 3d 1379.

No. 96–9446. Couch v. McClure et al. Super. Ct. Rich-
mond County, Ga. Certiorari denied.

No. 96–9448. Calleja v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 103 F. 3d 121.

No. 96–9449. Lewis v. Skandalakis et al. C. A. 11th Cir.
Certiorari denied. Reported below: 106 F. 3d 417.

No. 96–9450. Mercer v. City of Mount Vernon, New
York, et al. C. A. 2d Cir. Certiorari denied. Reported below:
111 F. 3d 123.

No. 96–9452. Miles v. LaSalle Financial Services, Inc.,
et al. C. A. 7th Cir. Certiorari denied.
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No. 96–9453. LaFountain v. Caruso. C. A. 6th Cir. Cer-
tiorari denied.

No. 96–9454. Mountain v. Brennan, Superintendent,
Albion Correctional Institution. C. A. 3d Cir. Certiorari
denied.

No. 96–9455. Lowe v. Cantrell. C. A. 10th Cir. Certiorari
denied. Reported below: 105 F. 3d 669.

No. 96–9456. Ernst v. Child & Youth Services of Ches-
ter County et al. C. A. 3d Cir. Certiorari denied. Reported
below: 108 F. 3d 486.

No. 96–9457. Thrower v. Anderson, Warden. C. A. 6th
Cir. Certiorari denied.

No. 96–9458. Castro v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 96–9459. Brooks v. Normandy Middle School et al.
C. A. 8th Cir. Certiorari denied. Reported below: 108 F. 3d 1381.

No. 96–9460. Caldwell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 F. 3d 27.

No. 96–9461. Bell v. Flores et al. C. A. 10th Cir. Certio-
rari denied. Reported below: 94 F. 3d 655.

No. 96–9462. Aziz v. Groose, Superintendent, Jefferson
City Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 96–9463. Braden v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 103 F. 3d 128.

No. 96–9464. Bailey v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 96–9465. Carmouche v. United States. C. A. 5th Cir.
Certiorari denied.

No. 96–9466. Marshall v. New Jersey. Sup. Ct. N. J. Cer-
tiorari denied. Reported below: 148 N. J. 89, 690 A. 2d 1.

No. 96–9467. Koonce et al. v. United States; and
No. 97–5602. Koonce v. United States. C. A. 5th Cir.

Certiorari denied. Reported below: 116 F. 3d 477.
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No. 96–9468. Jordan v. Gammon, Superintendent, Mob-
erly Correctional Institution. C. A. 8th Cir. Certiorari de-
nied. Reported below: 105 F. 3d 662.

No. 96–9469. Murray v. Groose, Superintendent, Jeffer-
son City Correctional Center. C. A. 8th Cir. Certiorari de-
nied. Reported below: 106 F. 3d 812.

No. 96–9471. Cunningham v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 103 F. 3d 141.

No. 96–9472. Ortland v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 109 F. 3d 539.

No. 96–9473. Sadeghy v. Kernan, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 878.

No. 96–9474. Smith v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 876.

No. 96–9475. Banks v. Florida. Dist. Ct. App. Fla., 1st Dist.
Certiorari denied. Reported below: 694 So. 2d 741.

No. 96–9476. Antonelli v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 106 F. 3d 403.

No. 96–9477. Batista v. Walker, Superintendent, Auburn
Correctional Facility. C. A. 2d Cir. Certiorari denied. Re-
ported below: 104 F. 3d 355.

No. 96–9478. Reutter v. Crandel, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 109 F. 3d 575.

No. 96–9481. Williams v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 111 F. 3d 896.

No. 96–9482. Taylor v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 78 Ohio St. 3d 15, 676 N. E. 2d 82.

No. 96–9483. Woodhouse v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 109 F. 3d 347.

No. 96–9484. Tackett v. DiScenza et al. C. A. 6th Cir.
Certiorari denied.

No. 96–9485. Richardson v. Old Republic Surety Co.
C. A. D. C. Cir. Certiorari denied. Reported below: 107 F. 3d
923.
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No. 96–9486. Obermeyer v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 110 F. 3d 71.

No. 96–9487. Somers v. Thurman, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 109 F. 3d 614.

No. 96–9488. Best v. United States et al. C. A. 3d Cir.
Certiorari denied.

No. 96–9489. Schrott v. Callithen et al. C. A. 3d Cir.
Certiorari denied.

No. 96–9490. Ziglar v. Alabama et al. C. A. 11th Cir.
Certiorari denied. Reported below: 108 F. 3d 344.

No. 96–9491. Whittle v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 1493.

No. 96–9492. Abdul-Akbar v. Delaware Department of
Correction et al. C. A. 3d Cir. Certiorari denied. Reported
below: 111 F. 3d 125.

No. 96–9493. Balthazar v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 111 F. 3d 893.

No. 96–9494. Beaton v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 70.

No. 96–9495. Berry v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 267 Ga. 605, 481 S. E. 2d 203.

No. 96–9496. Adams v. New York. C. A. 2d Cir. Certiorari
denied.

No. 96–9497. Collins v. United States Court of Appeals
for the Fifth Circuit. C. A. 5th Cir. Certiorari denied.

No. 96–9498. Andrade v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 111 F. 3d 892.

No. 96–9499. Al-Mosawi v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 929 P. 2d 270.

No. 96–9500. Beltran v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 109 F. 3d 365.

No. 96–9501. Brow v. United States. C. A. 3d Cir. Cer-
tiorari denied.
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No. 96–9502. Rodger v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 100 F. 3d 90.

No. 96–9504. Adesanya v. Gunn et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 96–9507. Patterson v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 324 S. C. 5, 482 S. E. 2d 760.

No. 96–9508. Stanberry v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 687 So. 2d 226.

No. 96–9509. Sharp v. Roberts, State Treasurer of Mich-
igan. Ct. App. Mich. Certiorari denied.

No. 96–9510. Alvarez v. United States. C. A. 11th Cir.
Certiorari denied.

No. 96–9511. Bogdanoff v. Farmon, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 106 F. 3d 406.

No. 96–9512. Bugh v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 514.

No. 96–9514. Cardona v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 110 F. 3d 798.

No. 96–9515. Young v. New Jersey Division of Medical
Assistance and Health Services et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 96–9516. Tulali v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 878.

No. 96–9517. Hill v. Farmers Home Group. Ct. App. Minn.
Certiorari denied.

No. 96–9518. Hodge v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 F. 3d 1172.

No. 96–9519. Hines v. Costello, Superintendent, Mid-
State Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 96–9520. de la Vega v. Chater, Commissioner of So-
cial Security. C. A. 9th Cir. Certiorari denied. Reported
below: 108 F. 3d 337.
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No. 96–9521. Garcia v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 71.

No. 96–9522. Gray v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 517.

No. 96–9523. Gardeley v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 14 Cal. 4th 605, 927 P. 2d 713.

No. 96–9524. Hanley v. Maddox et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 126.

No. 96–9525. Hearn v. Hofbauer, Warden. C. A. 6th Cir.
Certiorari denied.

No. 96–9526. Gates v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 864.

No. 96–9527. Martorano v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 114 F. 3d 1173.

No. 96–9528. James, aka Mitchell, aka Smith v. Thickens
et al. C. A. 4th Cir. Certiorari denied. Reported below: 105
F. 3d 647.

No. 96–9530. McDonald v. Inland Container Corp. Sup.
Ct. Ga. Certiorari denied.

No. 96–9531. Kinder v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 942 S. W. 2d 313.

No. 96–9532. Lewis v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 417.

No. 96–9533. James v. Singletary, Secretary, Florida De-
partment of Corrections, et al. Sup. Ct. Fla. Certiorari
denied. Reported below: 687 So. 2d 1304.

No. 96–9534. James v. Barclift et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 97 F. 3d 1468.

No. 96–9535. Lonay v. Stookey et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 409.

No. 96–9536. Janneh v. Runyon, Postmaster General.
C. A. 2d Cir. Certiorari denied. Reported below: 108 F. 3d 329.
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No. 96–9537. Johnson v. Gudmanson, Warden. C. A. 7th
Cir. Certiorari denied.

No. 96–9538. Hardison v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 393.

No. 96–9539. Hayes v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 65.

No. 96–9540. Hekimain v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 119 F. 3d 2.

No. 96–9543. Fagbemi v. United States. Ct. App. D. C.
Certiorari denied.

No. 96–9544. Tock v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 114 F. 3d 1174.

No. 96–9545. Williams v. United States. Ct. App. D. C.
Certiorari denied.

No. 96–9546. Thomas v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 96–9548. Willis v. Florida Department of Health
and Rehabilitative Services. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 689 So. 2d 1073.

No. 96–9549. Winestock v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 110 F. 3d 62.

No. 96–9550. Vrettos v. Bogden et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1174.

No. 96–9551. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 772.

No. 96–9552. Mahn v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1379.

No. 96–9553. Graham v. Turpin, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 96–9554. Cotten v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 110 F. 3d 61.

No. 96–9555. Behler v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 100 F. 3d 632.
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No. 96–9556. Bakhshekooei v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 110 F. 3d 70.

No. 96–9557. Williams v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 110 F. 3d 50.

No. 96–9558. Wilson v. Workers’ Compensation Appeals
Board et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 96–9559. Smith v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 685 A. 2d 380.

No. 96–9560. Singleton v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 107 F. 3d 12.

No. 96–9561. Hall v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 1227.

No. 96–9562. Jones v. Louisiana State Bar Assn. et al.
C. A. 5th Cir. Certiorari denied. Reported below: 116 F. 3d 475.

No. 96–9563. Lloyd v. Unity Mutual Life Insurance Co.
C. A. 2d Cir. Certiorari denied. Reported below: 108 F. 3d 1369.

No. 96–9564. Mauchlin v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 114 F. 3d 1173.

No. 96–9565. Jackson v. Kantola et al. C. A. 6th Cir.
Certiorari denied. Reported below: 110 F. 3d 64.

No. 96–9566. Truesdale v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 105 F. 3d 650.

No. 96–9567. Tung v. California. C. A. 9th Cir. Certio-
rari denied.

No. 96–9568. Williams v. Torrey. Ct. App. N. M. Certio-
rari denied.

No. 96–9569. Van Poyck et al. v. Singletary, Secretary,
Florida Department of Corrections. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 1558.

No. 96–9571. James v. Minter et al. C. A. 5th Cir. Certio-
rari denied.

No. 96–9572. Anderson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 108 F. 3d 342.
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No. 96–9573. Henderson v. United States (two judgments).
C. A. 11th Cir. Certiorari denied. Reported below: 103 F. 3d
148 (first judgment); 108 F. 3d 343 (second judgment).

No. 96–9574. Bowring et al. v. Ellis, Warden. C. A. 5th
Cir. Certiorari denied.

No. 96–9575. Cassell v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.
Reported below: 103 F. 3d 61.

No. 96–9576. Carrizal v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 96–9577. Baki, aka Calhoun v. Wood, Superintend-
ent, Washington State Penitentiary. C. A. 9th Cir. Cer-
tiorari denied.

No. 96–9578. Crowder v. Royal Insurance Corp. et al.
C. A. 7th Cir. Certiorari denied.

No. 97–1. Alston et al. v. Arizona ex rel. Houseworth,
Superintendent of Banks. Ct. App. Ariz. Certiorari denied.

No. 97–2. Westinghouse Electric Corp. v. General Cir-
cuit Breaker & Electric Supply, Inc., et al. C. A. 9th Cir.
Certiorari denied. Reported below: 106 F. 3d 894.

No. 97–3. Total Medical Management, Inc. v. United
States. C. A. Fed. Cir. Certiorari denied. Reported below:
104 F. 3d 1314.

No. 97–4. Fireman’s Fund Insurance Co., Inc. v. Paine-
Webber Real Estate Securities, Inc., et al. Ct. App. Cal.,
1st App. Dist. Certiorari denied.

No. 97–5. Lewis, aka Reynolds v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 111 F. 3d 897.

No. 97–6. Jenkins v. Kentucky. Sup. Ct. Ky. Certiorari
denied.

No. 97–8. Stanfield v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 109 F. 3d 976.
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No. 97–9. Honeywell, Inc., et al. v. Minnesota Life and
Health Insurance Guaranty Assn. C. A. 8th Cir. Certio-
rari denied. Reported below: 110 F. 3d 547.

No. 97–10. Salazar v. Cassel. Ct. App. N. M. Certiorari
denied.

No. 97–11. Murr v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 402.

No. 97–12. Rowe v. Walgreen Co. et al. C. A. 5th Cir.
Certiorari denied. Reported below: 109 F. 3d 768.

No. 97–13. Drew et al. v. Ricoh Corp. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 59.

No. 97–15. Dawson v. Commissioner of Internal Reve-
nue. C. A. 5th Cir. Certiorari denied. Reported below: 106 F.
3d 397.

No. 97–17. Hall, Trustee, et al. v. Federal Financial Co.
C. A. 4th Cir. Certiorari denied. Reported below: 108 F. 3d 46.

No. 97–18. David v. City and County of Denver et al.
C. A. 10th Cir. Certiorari denied. Reported below: 101 F. 3d
1344.

No. 97–19. Smith v. Supreme Court of Colorado (two judg-
ments). Sup. Ct. Colo. Certiorari denied. Reported below: 937
P. 2d 724 (first judgment).

No. 97–20. Nelmida v. Shelly Eurocars, Inc., dba BMW
of Honolulu, Ltd., et al. C. A. 9th Cir. Certiorari denied.
Reported below: 112 F. 3d 380.

No. 97–21. Mays v. Mississippi. Ct. App. Miss. Certiorari
denied. Reported below: 691 So. 2d 1044.

No. 97–22. Schrager v. Illinois. App. Ct. Ill., 3d Dist.
Certiorari denied. Reported below: 285 Ill. App. 3d 1110, 709
N. E. 2d 319.

No. 97–24. Bailey v. Texas. Ct. App. Tex., 14th Dist. Cer-
tiorari denied.

No. 97–25. Libertarian Party of Illinois et al. v. Red-
nour et al. C. A. 7th Cir. Certiorari denied. Reported below:
108 F. 3d 768.
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No. 97–28. Glanton, Trustee of the Barnes Foundation,
et al. v. Davis et al. C. A. 3d Cir. Certiorari denied. Re-
ported below: 107 F. 3d 1044.

No. 97–30. Deteresi v. City of Los Angeles et al. Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 97–32. West v. Morrison’s Hospitality Group et al.
C. A. 11th Cir. Certiorari denied. Reported below: 108 F. 3d
344.

No. 97–33. Miller v. Alabama State Bar. Sup. Ct. Ala.
Certiorari denied.

No. 97–34. Hicks v. Westinghouse Materials Co. et al.
Sup. Ct. Ohio. Certiorari denied. Reported below: 78 Ohio St.
3d 95, 676 N. E. 2d 872.

No. 97–35. Gregg v. Oregon. Ct. App. Ore. Certiorari de-
nied. Reported below: 142 Ore. App. 312, 920 P. 2d 182.

No. 97–36. Rendon et al. v. Excel Corp. et al. C. A. 5th
Cir. Certiorari denied. Reported below: 106 F. 3d 1197.

No. 97–37. Steere v. Jeppesen Sanderson, Inc. C. A. 10th
Cir. Certiorari denied. Reported below: 108 F. 3d 341.

No. 97–38. Cannon v. Bristol, Tennessee, Board of Edu-
cation et al. C. A. 6th Cir. Certiorari denied.

No. 97–39. Naumov v. University of Pittsburgh. C. A. 3d
Cir. Certiorari denied. Reported below: 107 F. 3d 862.

No. 97–40. Buskirk et al. v. Georgia et al. Sup. Ct. Ga.
Certiorari denied. Reported below: 267 Ga. 769, 482 S. E. 2d 286.

No. 97–41. Young v. Illinois et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 111 F. 3d 134.

No. 97–43. St. Charles County v. Missouri Family Health
Council. C. A. 8th Cir. Certiorari denied. Reported below:
107 F. 3d 682.

No. 97–45. Stern v. Texas. Ct. App. Tex., 2d Dist. Certio-
rari denied.
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No. 97–46. Talasila, Inc., et al. v. Herman, Secretary of
Labor. C. A. 5th Cir. Certiorari denied.

No. 97–48. Douglass v. United States et al. C. A. 5th
Cir. Certiorari denied.

No. 97–50. Hale v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 106 F. 3d 402.

No. 97–51. Murray v. Trans Union Corp. C. A. 1st Cir.
Certiorari denied. Reported below: 101 F. 3d 680.

No. 97–52. Sass v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 111 F. 3d 139.

No. 97–54. Hudgins v. Brown, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
124 F. 3d 224.

No. 97–56. Peters v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 616.

No. 97–57. Palmer v. LaValley et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 415.

No. 97–60. Kentucky Right to Life, Inc., et al. v. Sten-
gel, Commonwealth Attorney, Jefferson County, et al.
C. A. 6th Cir. Certiorari denied. Reported below: 108 F. 3d 637.

No. 97–61. Jackson v. Zapata Haynie Corp. et al.; Arthur
et al. v. Zapata Haynie Corp. et al.; and King-Hill et al.
v. Zapata Haynie Corp. et al. Ct. App. La., 3d Cir. Certio-
rari denied. Reported below: 690 So. 2d 90 (first judgment), 86
(second judgment), and 91 (third judgment).

No. 97–63. Creative Strategy Fund I et al. v. Pruden-
tial Securities, Inc. C. A. 11th Cir. Certiorari denied. Re-
ported below: 107 F. 3d 26.

No. 97–64. Manh Tran v. Wayne State University et al.
C. A. 6th Cir. Certiorari denied. Reported below: 110 F. 3d 65.

No. 97–66. Rivers et al. v. Roadway Express, Inc. C. A.
6th Cir. Certiorari denied. Reported below: 111 F. 3d 131.

No. 97–67. Sheehan v. Whitley, Warden, et al. C. A. 5th
Cir. Certiorari denied. Reported below: 110 F. 3d 794.



522ORD Unit: $PT1 [02-03-00 12:54:38] PGT: ORD1PP (Prelim. Print)

861ORDERS

October 6, 1997522 U. S.

No. 97–68. Westowne Shoes, Inc., et al. v. Brown Group,
Inc., et al. C. A. 7th Cir. Certiorari denied. Reported below:
104 F. 3d 994.

No. 97–69. Hunt v. North Carolina. Super Ct. N. C., Robe-
son County. Certiorari denied.

No. 97–70. International Fidelity Insurance Co. v.
Board of Trustees of Operating Engineers Local 825
Fund Service Facilities. Sup. Ct. N. J. Certiorari denied.
Reported below: 148 N. J. 561, 691 A. 2d 339.

No. 97–71. DeKalb Stone, Inc. v. DeKalb County, Geor-
gia, et al. C. A. 11th Cir. Certiorari denied. Reported below:
106 F. 3d 956.

No. 97–72. Moore et al. v. Sticks Billiards, Inc., et al.
Ct. App. Tex., 14th Dist. Certiorari denied.

No. 97–73. Darling et al. v. MacPherson, Inc., et al. Ct.
App. Wash. Certiorari denied. Reported below: 82 Wash. App.
1064.

No. 97–74. Valot et al. v. Southeast Local School Dis-
trict Board of Education et al. C. A. 6th Cir. Certiorari
denied. Reported below: 107 F. 3d 1220.

No. 97–76. Gross et al. v. City of Pittsburgh. C. A. 3d
Cir. Certiorari denied. Reported below: 111 F. 3d 126.

No. 97–78. Yiamouyiannis v. Lowe et al. Ct. App. Ohio,
Delaware County. Certiorari denied.

No. 97–80. Dehoney v. South Carolina Department of
Corrections et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 105 F. 3d 646.

No. 97–81. Delaware River and Bay Authority v. In-
ternational Union of Operating Engineers, Local 68,
AFL–CIO, et al. Sup. Ct. N. J. Certiorari denied. Reported
below: 147 N. J. 433, 688 A. 2d 569.

No. 97–83. German Roman Catholic Congregation of
St. Michael’s Church et al. v. Wuerl, Bishop, Roman
Catholic Diocese of Pittsburgh. Super. Ct. Pa. Certiorari
denied. Reported below: 455 Pa. Super. 682, 687 A. 2d 864.
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No. 97–84. Dilling Mechanical Contractors, Inc. v. Na-
tional Labor Relations Board. C. A. 7th Cir. Certiorari
denied. Reported below: 107 F. 3d 521.

No. 97–85. Schmidtendorff v. Wisconsin. Ct. App. Wis.
Certiorari denied. Reported below: 208 Wis. 2d 373, 561 N. W.
2d 352.

No. 97–86. Viator et al. v. Delchamps, Inc. C. A. 5th Cir.
Certiorari denied. Reported below: 109 F. 3d 1124.

No. 97–87. Distributel, Inc. v. Alaska. Sup. Ct. Alaska.
Certiorari denied. Reported below: 933 P. 2d 1137.

No. 97–88. Cunningham et al. v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 113 F. 3d 289.

No. 97–89. Ledbetter v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 108 F. 3d 1388.

No. 97–90. Puchner v. Kruziki, Waukesha County Sher-
iff, et al. C. A. 7th Cir. Certiorari denied. Reported below:
111 F. 3d 541.

No. 97–91. Fronko v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 114 F. 3d 1173.

No. 97–93. Schaefer v. Fefferman, dba Uptown Prop-
erty Management. App. Dept., Super. Ct. Cal., San Diego
County. Certiorari denied.

No. 97–94. Papike v. Tambrands, Inc. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 737.

No. 97–96. Asam v. Owens et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 113 F. 3d 1251.

No. 97–97. Preuss v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 97–98. Pan-American Life Insurance Co. et al. v.
Cypress Fairbanks Medical Center, Inc. C. A. 5th Cir.
Certiorari denied. Reported below: 110 F. 3d 280.

No. 97–99. Centex Bateson Construction Co., Inc. v.
Department of Taxation and Revenue of New Mexico. Ct.
App. N. M. Certiorari denied.
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No. 97–101. Noelle v. Texas. Ct. App. Tex., 3d Dist. Cer-
tiorari denied.

No. 97–102. Caterina et al. v. Blakely Borough et al.
Commw. Ct. Pa. Certiorari denied.

No. 97–103. Rosado v. Merrill, Director, Charleston
Correctional Facility. C. A. 1st Cir. Certiorari denied. Re-
ported below: 109 F. 3d 62.

No. 97–105. Virginia Beach Board of Zoning Appeals
et al. v. Janezeck. Cir. Ct., City of Virginia Beach, Va. Cer-
tiorari denied.

No. 97–106. Thomas et al. v. Metropolitan Life Insur-
ance Co. et al. C. A. D. C. Cir. Certiorari denied. Reported
below: 111 F. 3d 963.

No. 97–107. Lindsay et al. v. Thiokol Corp. et al. C. A.
10th Cir. Certiorari denied. Reported below: 112 F. 3d 1068.

No. 97–108. Hagood v. Alabama Department of Environ-
mental Management et al. Ct. Civ. App. Ala. Certiorari de-
nied. Reported below: 695 So. 2d 48.

No. 97–110. Brodeur et al. v. Ashker. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 392.

No. 97–111. Kirkland v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 107 F. 3d 872.

No. 97–114. Harris v. Arlington County, Virginia, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 108 F. 3d 1372.

No. 97–116. Hightower et al. v. Doane Products Co.
C. A. 11th Cir. Certiorari denied. Reported below: 107 F. 3d 27.

No. 97–117. Ventura v. City of Independence et al.
C. A. 6th Cir. Certiorari denied. Reported below: 108 F. 3d
1378.

No. 97–118. Tulare County Department of Health Serv-
ices v. Moran. C. A. 9th Cir. Certiorari denied. Reported
below: 99 F. 3d 1146.

No. 97–119. Stutz Motor Car of America, Inc. v. Reebok
International Ltd. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 113 F. 3d 1258.



522ORD Unit: $PT1 [02-03-00 12:54:38] PGT: ORD1PP (Prelim. Print)

864 OCTOBER TERM, 1997

October 6, 1997 522 U. S.

No. 97–120. Cosgrove v. Shearson Lehman Brothers.
C. A. 6th Cir. Certiorari denied. Reported below: 105 F. 3d 659.

No. 97–121. In re Wells. Sup. Ct. Ind. Certiorari denied.

No. 97–125. Protective Life Insurance Co. v. Lazard
Freres & Co. C. A. 2d Cir. Certiorari denied. Reported
below: 108 F. 3d 1531.

No. 97–128. McKinney et al. v. Emery Air Freight Corp.,
dba Emery Worldwide, et al. C. A. 9th Cir. Certiorari de-
nied. Reported below: 108 F. 3d 1385.

No. 97–130. Banderas, aka Banderas Orthopaedic Clinic,
et al. v. Doman. Ct. App. Ga. Certiorari denied. Reported
below: 224 Ga. App. 198, 480 S. E. 2d 252.

No. 97–131. A–1 Appliance et al. v. Deutsche Financial
Services Corp. C. A. 3d Cir. Certiorari denied. Reported
below: 107 F. 3d 6.

No. 97–132. Allustiarte et ux. v. Cooper. C. A. 9th Cir.
Certiorari denied. Reported below: 105 F. 3d 664.

No. 97–134. Bell v. Alden Owners, Inc. App. Div., Sup.
Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 97–136. Gustilo et al. v. Maravilla Gustilo, Indi-
vidually and as Former Administratrix of the Estate of
Gustilo, Deceased, and as Guardian of Maravilla Gustilo,
et al. Ct. App. Tex., 14th Dist. Certiorari denied.

No. 97–138. Ellis v. Transamerica Occidental Life In-
surance Co. C. A. 9th Cir. Certiorari denied. Reported
below: 108 F. 3d 337.

No. 97–139. Chadwick v. Andrews, Warden, et al. (two
judgments). Super. Ct. Pa. Certiorari denied. Reported
below: 454 Pa. Super. 700, 685 A. 2d 1039.

No. 97–140. Hine v. Oklahoma ex rel. Oklahoma Bar
Assn. Sup. Ct. Okla. Certiorari denied. Reported below: 937
P. 2d 996.

No. 97–142. Tillman Corp. v. Fidelity & Casualty Com-
pany of New York. C. A. 7th Cir. Certiorari denied. Re-
ported below: 112 F. 3d 302.
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No. 97–143. Wright v. Slater, Secretary of Transporta-
tion. C. A. 4th Cir. Certiorari denied. Reported below: 107 F.
3d 869.

No. 97–148. Arizona Department of Corrections et al.
v. Hook et al. C. A. 9th Cir. Certiorari denied. Reported
below: 107 F. 3d 1397.

No. 97–150. Gracia et al. v. Trevino, Individually and
as Executive Director of the Housing Authority of the
City of Brownsville, et al. C. A. 5th Cir. Certiorari denied.
Reported below: 105 F. 3d 1053.

No. 97–153. Johnston v. Tidewater Marine Service et al.
C. A. 5th Cir. Certiorari denied. Reported below: 116 F. 3d 478.

No. 97–154. Flanagan v. Judicial Review Council of Con-
necticut. Sup. Ct. Conn. Certiorari denied. Reported below:
240 Conn. 157, 690 A. 2d 865.

No. 97–157. United States ex rel. Findley v. FPC-Boron
Employees’ Club et al. C. A. D. C. Cir. Certiorari denied.
Reported below: 105 F. 3d 675.

No. 97–158. Green et vir v. Town of Brookline. C. A. 1st
Cir. Certiorari denied. Reported below: 111 F. 3d 122.

No. 97–159. Black v. Zaring Homes, Inc. C. A. 6th Cir.
Certiorari denied. Reported below: 104 F. 3d 822.

No. 97–161. Aizawa v. Japan et al. C. A. 9th Cir. Certio-
rari denied.

No. 97–162. Spranger v. Runyon, Postmaster General.
C. A. 9th Cir. Certiorari denied. Reported below: 112 F. 3d 517.

No. 97–164. Hansen v. Sea Ray Boats, Inc. C. A. 10th Cir.
Certiorari denied. Reported below: 107 F. 3d 21.

No. 97–165. Jones v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 299.

No. 97–167. Bjurman et al., Co-Executors of Will of
Bjurman v. Transamerica Corporation Employees Health
Care Plan. C. A. 9th Cir. Certiorari denied. Reported below:
108 F. 3d 1384.
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No. 97–168. Bell v. New Jersey et al. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 97–169. Kravander v. Loh et al. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 97–171. DeCaro v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 1304.

No. 97–173. Heberlig v. Sobina, Warden, et al. C. A. 3d
Cir. Certiorari denied.

No. 97–175. Giannetti v. Deock. Super. Ct. N. J., App. Div.
Certiorari denied.

No. 97–176. Borland v. Emerson et al. Ct. App. Tex., 3d
Dist. Certiorari denied. Reported below: 927 S. W. 2d 709.

No. 97–177. Adams et al. v. City of Jersey City. C. A. 3d
Cir. Certiorari denied. Reported below: 114 F. 3d 1171.

No. 97–178. Fairechild v. United Airlines, Inc., et al.
Sup. Ct. Haw. Certiorari denied. Reported below: 84 Haw. 127,
930 P. 2d 1015.

No. 97–181. Fafarman v. California et al. C. A. 9th Cir.
Certiorari denied. Reported below: 104 F. 3d 365.

No. 97–182. Bell, t/a Wes Outdoor Advertising Co. v.
New Jersey Department of Transportation (two judgments).
Super. Ct. N. J., App. Div. Certiorari denied.

No. 97–183. White et al. v. Downs et al. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 512.

No. 97–184. Wade v. City of Inglewood. C. A. 9th Cir.
Certiorari denied. Reported below: 108 F. 3d 1387.

No. 97–187. Nelson v. McClatchy Newspapers, Inc., et al.
Sup. Ct. Wash. Certiorari denied. Reported below: 131 Wash. 2d
523, 936 P. 2d 1123.

No. 97–190. Double R Inc., dba Double R Vending, Inc.,
et al. v. Leary. C. A. 11th Cir. Certiorari denied. Reported
below: 104 F. 3d 371.
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No. 97–191. Prescott v. G. I. W. Industries, Inc., et al.
C. A. 11th Cir. Certiorari denied. Reported below: 109 F. 3d 772.

No. 97–192. Martin v. Cohen, Secretary of Defense,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 113
F. 3d 1250.

No. 97–193. Barrett v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 111 F. 3d 947.

No. 97–194. Carlisle v. Texas. Ct. App. Tex., 2d Dist. Cer-
tiorari denied.

No. 97–198. Cornish v. District of Columbia Board on
Professional Responsibility. Ct. App. D. C. Certiorari de-
nied. Reported below: 691 A. 2d 156.

No. 97–199. Guo v. Ryland Group, Inc., et al. C. A. 4th
Cir. Certiorari denied. Reported below: 103 F. 3d 117.

No. 97–201. Gupta et ux. v. Commissioner of Internal
Revenue. C. A. 9th Cir. Certiorari denied. Reported below:
108 F. 3d 1385.

No. 97–202. Sarsfield v. Office of the Comptroller of
the Currency. C. A. 9th Cir. Certiorari denied. Reported
below: 105 F. 3d 666.

No. 97–203. Boatwright v. Herman, Secretary of Labor,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 119
F. 3d 2.

No. 97–205. Tangari v. Connecticut. App. Ct. Conn. Cer-
tiorari denied. Reported below: 44 Conn. App. 187, 688 A. 2d 1335.

No. 97–206. Worthington v. Louisiana Department of
Transportation and Development et al. Ct. App. La., 2d
Cir. Certiorari denied. Reported below: 681 So. 2d 1315.

No. 97–207. Kremetis v. United States. C. A. 1st Cir.
Certiorari denied.

No. 97–212. Burnstine v. California Department of
Motor Vehicles. Ct. App. Cal., 4th App. Dist. Certiorari
denied. Reported below: 51 Cal. App. 4th 1428, 60 Cal. Rptr.
2d 89.
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No. 97–213. Buchbinder et ux. v. Commissioner of Inter-
nal Revenue. C. A. 9th Cir. Certiorari denied.

No. 97–224. Diersen v. Chicago Car Exchange, Inc. C. A.
7th Cir. Certiorari denied. Reported below: 110 F. 3d 481.

No. 97–227. Estate of Colon, Deceased, by Personal Rep-
resentative Martinez, et al. v. United States et al. C. A.
5th Cir. Certiorari denied. Reported below: 114 F. 3d 1184.

No. 97–229. Harmon v. CSX Transportation, Inc. C. A.
6th Cir. Certiorari denied. Reported below: 110 F. 3d 364.

No. 97–233. Penchishen v. Stroh Brewery Co. C. A. 3d
Cir. Certiorari denied. Reported below: 116 F. 3d 469.

No. 97–234. Yuzary v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 507.

No. 97–237. Lewis v. BOCA Appeals Board of Clarks-
burg et al. Sup. Ct. App. W. Va. Certiorari denied.

No. 97–239. Aloi et al. v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 94 F. 3d 53.

No. 97–240. Wright et al., dba F/V A. A. Baranov v. Na-
tional Marine Fisheries Service; Noradoun et al., dba
F/V Sea Pearl v. National Marine Fisheries Service; and
Kent et al. v. National Marine Fisheries Service. C. A.
9th Cir. Certiorari denied. Reported below: 112 F. 3d 518 (first
judgment), 517 (second judgment), and 516 (third judgment).

No. 97–244. Phonometrics, Inc. v. Radisson Hotels Inter-
national, Inc. C. A. Fed. Cir. Certiorari denied. Reported
below: 113 F. 3d 1254.

No. 97–245. Alvarado v. El Paso Independent School Dis-
trict et al. C. A. 5th Cir. Certiorari denied. Reported below:
111 F. 3d 893.

No. 97–248. Dano Resource Recovery, Inc. v. District of
Columbia. C. A. D. C. Cir. Certiorari denied.

No. 97–249. Estate of Ray, Deceased, et al. v. Commis-
sioner of Internal Revenue. C. A. 5th Cir. Certiorari de-
nied. Reported below: 112 F. 3d 194.
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No. 97–250. Schildt v. Souval, 8th District Prosecutor,
et al. C. A. 10th Cir. Certiorari denied. Reported below: 113
F. 3d 1247.

No. 97–254. Alexander v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 108 F. 3d 853.

No. 97–255. Jones v. Supreme Court of the United States
et al. C. A. 7th Cir. Certiorari denied. Reported below: 114
F. 3d 1191.

No. 97–256. McGirt v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 624, 481 S. E. 2d
288.

No. 97–257. Voinche v. Central Intelligence Agency.
C. A. 5th Cir. Certiorari denied. Reported below: 119 F. 3d 3.

No. 97–258. Miller v. Stonehedge/FASA-Texas JDC, Lim-
ited Partnership. C. A. 5th Cir. Certiorari denied. Reported
below: 110 F. 3d 793.

No. 97–262. Epland, Personal Representative of the
Estate of Epland, Deceased v. Lumbermen’s Mutual Cas-
ualty Co. et al. Sup. Ct. Minn. Certiorari denied. Reported
below: 564 N. W. 2d 203.

No. 97–264. Fiore, t/a Fiore Trucking and Contracting v.
Pennsylvania. Commw. Ct. Pa. Certiorari denied. Reported
below: 676 A. 2d 723.

No. 97–268. Richburg v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 108 F. 3d 344.

No. 97–272. Leasure v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 110 F. 3d 61.

No. 97–274. Bond v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 46 M. J. 86.

No. 97–275. Shaffer v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 46 M. J. 94.

No. 97–281. C. R. W. v. Office of Bar Admissions, Supreme
Court of Georgia. Sup. Ct. Ga. Certiorari denied. Reported
below: 267 Ga. 534, 481 S. E. 2d 511.
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No. 97–283. Stevens v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–284. Larson v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1196.

No. 97–290. Aston v. Missouri et al. Sup. Ct. Mo. Certio-
rari denied.

No. 97–292. Sampson v. Bedoya, Judge, Circuit Court of
Cook County, et al. C. A. 7th Cir. Certiorari denied. Re-
ported below: 108 F. 3d 1379.

No. 97–297. Wojcik v. University of Texas at San An-
tonio. C. A. 5th Cir. Certiorari denied. Reported below: 114
F. 3d 1180.

No. 97–304. Norris v. Department of Defense et al.
C. A. D. C. Cir. Certiorari denied.

No. 97–316. Hall v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 46 M. J. 145.

No. 97–325. Childs v. PaineWebber Inc. C. A. 9th Cir.
Certiorari denied. Reported below: 108 F. 3d 336.

No. 97–351. Potts v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 106 F. 3d 410.

No. 97–363. Ford v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 107 F. 3d 868.

No. 97–5001. Covington v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 510.

No. 97–5002. Collins v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 109 F. 3d 1413.

No. 97–5003. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1491.

No. 97–5004. Quevado v. Baldor et al. Sup. Ct. Vt. Cer-
tiorari denied. Reported below: 166 Vt. 641, 693 A. 2d 1057.

No. 97–5006. Pilco v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 332.
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No. 97–5009. Mitchell v. United States. C. A. 8th Cir.
Certiorari denied.

No. 97–5010. Masters v. City of Bellflower et al. C. A.
9th Cir. Certiorari denied. Reported below: 98 F. 3d 1346.

No. 97–5011. Stephens v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 110 F. 3d 61.

No. 97–5012. Rivera-Robles v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 107 F. 3d 878.

No. 97–5013. Sandoval-Reynoso v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 110 F. 3d 71.

No. 97–5014. Savoy v. Savoy. Sup. Ct. Tex. Certiorari
denied.

No. 97–5015. Mbadiwe v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 109 F. 3d 768.

No. 97–5016. Moody v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 563, 481 S. E. 2d
629.

No. 97–5017. Jamison v. Morton, Administrator, New Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 97–5018. Mayberry v. Makel, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5022. Lidman v. Barone et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–5024. McKellip v. Sorrell, Anderson, Lehrman,
Wanner & Thomas et al. C. A. 5th Cir. Certiorari denied.

No. 97–5025. Miller v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 105 F. 3d 552.

No. 97–5026. Sutherland v. Missouri. Sup. Ct. Mo. Cer-
tiorari denied. Reported below: 939 S. W. 2d 373.

No. 97–5027. Miranda v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 282 Ill. App. 3d 1105, 707
N. E. 2d 296.
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No. 97–5028. Jarrett v. Toxic Action Wash, aka Ohio Citi-
zen Action. C. A. 6th Cir. Certiorari denied. Reported below:
103 F. 3d 129.

No. 97–5029. Killion v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 107 F. 3d 881.

No. 97–5034. Prado v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied.

No. 97–5035. Boyd v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 893.

No. 97–5036. Ragozzino v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 110 F. 3d 65.

No. 97–5037. Londono v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 109 F. 3d 769.

No. 97–5040. Lear v. Illinois. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 175 Ill. 2d 262, 677 N. E. 2d 895.

No. 97–5041. Moller v. California Department of Social
Services. C. A. 9th Cir. Certiorari denied. Reported below:
105 F. 3d 665.

No. 97–5043. McCright v. Gomez, Director, California
Department of Corrections, et al. C. A. 9th Cir. Certio-
rari denied.

No. 97–5044. Fisher v. Burke, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 113 F. 3d 1234.

No. 97–5045. Raymer v. Enright et al. C. A. 10th Cir.
Certiorari denied. Reported below: 113 F. 3d 172.

No. 97–5046. Howze v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 1313.

No. 97–5047. Galgiani v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 119 F. 3d 2.

No. 97–5048. Prince v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 921.

No. 97–5049. Delgado-Flores v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 108 F. 3d 340.
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No. 97–5050. Gregory v. Love, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied.

No. 97–5052. Fultz v. White, Superintendent, Algoa
Correctional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 107 F. 3d 875.

No. 97–5053. Foster v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–5054. Hornbuckle v. Groose, Superintendent, Jef-
ferson City Correctional Center. C. A. 8th Cir. Certiorari
denied. Reported below: 106 F. 3d 253.

No. 97–5055. Harris v. West, Secretary of the Army.
C. A. 8th Cir. Certiorari denied.

No. 97–5057. Basile v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 1304.

No. 97–5058. Thompson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 110 F. 3d 72.

No. 97–5059. Weekes v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 471.

No. 97–5060. MelT. et al. v. California Department of So-
cial Services. Ct. App. Cal., 3d App. Dist. Certiorari denied.

No. 97–5061. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 113 F. 3d 1233.

No. 97–5062. Troutman v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 110 F. 3d 793.

No. 97–5063. Walker v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 111 F. 3d 893.

No. 97–5064. Tomblin v. United States. C. A. 5th Cir.
Certiorari denied.

No. 97–5065. Vargas-Hernandez v. United States;
No. 97–5336. Domarco-Sanchez v. United States; and
No. 97–5421. Arciniega v. United States. C. A. 9th Cir.

Certiorari denied. Reported below: 113 F. 3d 1243.
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No. 97–5066. Cunningham v. Board of Governors of the
Federal Reserve System. C. A. D. C. Cir. Certiorari denied.

No. 97–5067. Thymes et al. v. Metropolitan Life et al.
C. A. 9th Cir. Certiorari denied. Reported below: 103 F. 3d 140.

No. 97–5068. Timmons v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 107 F. 3d 872.

No. 97–5069. Poynton v. United States et al. C. A. 8th
Cir. Certiorari denied.

No. 97–5070. Fazon v. Brown, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
113 F. 3d 1255.

No. 97–5071. Blount v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 129.

No. 97–5072. Roller v. Gunn, Director, South Carolina
Department of Probation, Parole and Pardon Services.
C. A. 4th Cir. Certiorari denied. Reported below: 107 F. 3d 227.

No. 97–5073. Braxton v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 777.

No. 97–5074. Coombs v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 97–5075. Bonat v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 1472.

No. 97–5077. Peabody v. Hofbauer, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5078. Hunt v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 878.

No. 97–5079. Green v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 464.

No. 97–5080. Henderson v. Tansy, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 108 F. 3d 1388.

No. 97–5081. Garcia v. North Dakota. Sup. Ct. N. D. Cer-
tiorari denied. Reported below: 561 N. W. 2d 599.
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No. 97–5083. Huffman v. Superior Court of California,
Monterey County. Ct. App. Cal., 6th App. Dist. Certiorari
denied.

No. 97–5084. Pecoraro v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 175 Ill. 2d 294, 677 N. E. 2d 875.

No. 97–5085. Vigil v. Shanks, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 110 F. 3d 74.

No. 97–5086. Walker v. United States. C. A. 6th Cir.
Certiorari denied.

No. 97–5090. Perry v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 111 F. 3d 963.

No. 97–5091. Valdes v. Singletary, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 108 F. 3d 342.

No. 97–5092. Jones v. Houseworth. C. A. 6th Cir. Certio-
rari denied.

No. 97–5093. James v. Doe et al. C. A. 7th Cir. Certio-
rari denied.

No. 97–5094. Montalvo v. Borg, Warden. C. A. 9th Cir.
Certiorari denied.

No. 97–5096. Woods v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 294, 480 S. E. 2d
647.

No. 97–5098. Armstrong v. Shillinger, Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 107 F. 3d 20.

No. 97–5099. Barfield v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 F. 3d 1171.

No. 97–5100. Coleman v. Beilein, Sheriff. C. A. 2d Cir.
Certiorari denied.

No. 97–5101. Canada v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 110 F. 3d 260.

No. 97–5102. Martinez v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 104 F. 3d 769.
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No. 97–5104. Mungia v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1181.

No. 97–5105. Woods v. Internal Revenue Service. C. A.
11th Cir. Certiorari denied. Reported below: 114 F. 3d 1201.

No. 97–5107. Marshall v. New Jersey. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 97–5108. Saez v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 111 F. 3d 132.

No. 97–5109. Conner v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 319, 480 S. E. 2d
626.

No. 97–5111. Ramirez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1180.

No. 97–5112. Roy v. Maddock, Interim Director, Cali-
fornia Department of Corrections, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 108 F. 3d 242.

No. 97–5113. Vargas v. Garner, Commissioner, Georgia
Department of Corrections, et al. Sup. Ct. Ga. Certiorari
denied.

No. 97–5114. Thompson v. Drug Enforcement Administra-
tion et al. C. A. 8th Cir. Certiorari denied. Reported below:
105 F. 3d 663.

No. 97–5115. Chambers v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 184, 481 S. E. 2d
44.

No. 97–5117. Tillis v. Kernan, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 97–5118. Trotter v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 690 So. 2d 1234.

No. 97–5119. Washington v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 106 F. 3d 1488.

No. 97–5120. Wilson v. Harper et al. C. A. 8th Cir. Cer-
tiorari denied.
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No. 97–5126. Sesler v. Pitzer, Warden. C. A. 8th Cir.
Certiorari denied. Reported below: 110 F. 3d 569.

No. 97–5127. Quintana v. United States; and
No. 97–5220. Quintana v. United States. C. A. 11th Cir.

Certiorari denied. Reported below: 113 F. 3d 1250.

No. 97–5128. Parker v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 111 F. 3d 140.

No. 97–5129. Santos-Martinez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 114 F. 3d 1181.

No. 97–5130. Sheppard v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 97–5131. Collins v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 691 So. 2d 918.

No. 97–5132. Browne v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 113 Nev. 305, 933 P. 2d 187.

No. 97–5135. Vrettos v. Rezza et al. C. A. 3d Cir. Certio-
rari denied.

No. 97–5136. Curry v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 132.

No. 97–5137. Saunders v. Taylor et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–5138. Thomas v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–5139. Gilbert v. Maryland. Ct. App. Md. Certio-
rari denied. Reported below: 345 Md. 577, 693 A. 2d 806.

No. 97–5140. Flieger v. Bowersox, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 97–5141. Hughes v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 1281.

No. 97–5142. Pierce v. Ginn, Superintendent, Greene
Correctional Center. C. A. 4th Cir. Certiorari denied. Re-
ported below: 112 F. 3d 510.
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No. 97–5143. Frost v. Meadows, Warden. Super. Ct. Bald-
win County, Ga. Certiorari denied.

No. 97–5144. Higgason v. Cottrell et al. C. A. 7th Cir.
Certiorari denied. Reported below: 114 F. 3d 1191.

No. 97–5146. Steffen v. Kernan, Warden. C. A. 9th Cir.
Certiorari denied.

No. 97–5147. Rodriguez-Calderon v. United States. C. A.
8th Cir. Certiorari denied. Reported below: 111 F. 3d 135.

No. 97–5148. Sanders v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 109 F. 3d 768.

No. 97–5149. Jackson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 111 F. 3d 101.

No. 97–5150. Litton v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 61.

No. 97–5151. Mmahat v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 106 F. 3d 89.

No. 97–5152. Weber v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 97–5153. Mao-Shiung Wei v. Hackettstown Commu-
nity Hospital et al. Super. Ct. N. J., App. Div. Certiorari
denied.

No. 97–5154. Ruiz Torres v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 104 F. 3d 351.

No. 97–5155. Williams et al. v. United States. C. A. 6th
Cir. Certiorari denied. Reported below: 110 F. 3d 66.

No. 97–5156. Watkis v. Kuehne & Nagel, Inc., et al.
C. A. 3d Cir. Certiorari denied. Reported below: 107 F. 3d 10.

No. 97–5157. Adame v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1182.

No. 97–5158. Abdullah v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 107 F. 3d 863.

No. 97–5160. Fisher v. Wyatt et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 116 F. 3d 476.
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No. 97–5161. Detrich v. Arizona. Sup. Ct. Ariz. Certio-
rari denied. Reported below: 188 Ariz. 57, 932 P. 2d 1328.

No. 97–5162. Hutson v. South Carolina Department of
Corrections et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 108 F. 3d 1372.

No. 97–5163. Hewitt v. Lawson. Ct. Sp. App. Md. Certio-
rari denied.

No. 97–5164. Quillen v. Southwest Virginia Production
Credit Assn. Sup. Ct. Va. Certiorari denied.

No. 97–5165. Raineri v. United States. C. A. 1st Cir.
Certiorari denied.

No. 97–5166. Ferrera v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 107 F. 3d 537.

No. 97–5167. Gunther v. Niagara Mohawk Power Corp.
et al. C. A. 2d Cir. Certiorari denied. Reported below: 112
F. 3d 504.

No. 97–5168. Fontenot v. United States. C. A. 5th Cir.
Certiorari denied.

No. 97–5169. Zanders v. Vaughn, Superintendent, State
Correctional Institution at Graterford. C. A. 3d Cir.
Certiorari denied.

No. 97–5170. Washington v. Brusstar. Ct. App. Mich.
Certiorari denied.

No. 97–5171. Reed v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–5172. Rogers v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 102 F. 3d 641.

No. 97–5174. Chisholm v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 110 F. 3d 61.

No. 97–5175. Booth v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 1.

No. 97–5177. Broadwell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 105 F. 3d 671.
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No. 97–5178. Covert v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 940.

No. 97–5179. Livingston v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 107 F. 3d 297.

No. 97–5180. Mitchell v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 114 F. 3d 1198.

No. 97–5181. Leon v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 140.

No. 97–5182. Morton v. GTE North, Inc. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1182.

No. 97–5183. Montes-Fierro v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 110 F. 3d 74.

No. 97–5184. Mitchell v. Kemna, Superintendent, West-
ern Missouri Correctional Center. C. A. 8th Cir. Certio-
rari denied. Reported below: 109 F. 3d 494.

No. 97–5185. Lawrence v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 691 So. 2d 1068.

No. 97–5186. Jones v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 690 So. 2d 568.

No. 97–5188. Longstaff v. Singletary, Secretary, Flor-
ida Department of Corrections. C. A. 11th Cir. Certiorari
denied. Reported below: 113 F. 3d 1249.

No. 97–5189. Sarmiento-Maldonado v. United States.
C. A. 5th Cir. Certiorari denied. Reported below: 105 F. 3d 653.

No. 97–5190. Oser v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 107 F. 3d 1080.

No. 97–5191. Silva v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 112 F. 3d 506.

No. 97–5192. Smith v. Commerce Club, Inc. Ct. App. Cal.,
2d App. Dist. Certiorari denied.

No. 97–5193. McGowan v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 97–5194. Martinez et al. v. Beaver Stairs Co. et al.
C. A. 6th Cir. Certiorari denied.

No. 97–5196. Colon v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 124.

No. 97–5197. Johnson v. Municipal Courts of California
et al. C. A. 9th Cir. Certiorari denied. Reported below: 100
F. 3d 962.

No. 97–5198. Moss v. McGinnis, Director, Michigan De-
partment of Corrections, et al. C. A. 6th Cir. Certiorari
denied.

No. 97–5199. McDonald v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 511.

No. 97–5200. Jackson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 475.

No. 97–5201. Pribytkov v. New Jersey Institute of Tech-
nology. Super. Ct. N. J., App. Div. Certiorari denied.

No. 97–5202. Meloncon v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 18.

No. 97–5203. Williams v. Henderson, Superintendent,
Centennial Correctional Facility, et al. C. A. 10th Cir.
Certiorari denied. Reported below: 110 F. 3d 74.

No. 97–5204. Williams v. McClellan, Superintendent,
Southport Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 97–5205. Strickland v. Arizona. Ct. App. Ariz. Cer-
tiorari denied.

No. 97–5206. Boardley v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 510.

No. 97–5208. Berkery v. Commissioner of Internal Reve-
nue. C. A. 3d Cir. Certiorari denied. Reported below: 111 F.
3d 125.

No. 97–5209. Langford v. Day, Director, Montana De-
partment of Corrections. C. A. 9th Cir. Certiorari denied.
Reported below: 110 F. 3d 1380.
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No. 97–5210. Sterling v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 103 F. 3d 145.

No. 97–5211. Davis et al. v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 116 F. 3d 473.

No. 97–5212. Demar v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 110 F. 3d 798.

No. 97–5213. Filipos v. Filipos. Super. Ct. Pa. Certiorari
denied. Reported below: 455 Pa. Super. 700, 688 A. 2d 1232.

No. 97–5214. Walker v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 110 F. 3d 796.

No. 97–5215. Hicks v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 697 A. 2d 805.

No. 97–5216. Thomas v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 426.

No. 97–5217. Delgado v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–5219. Hanley v. Benson, Warden. C. A. 8th Cir.
Certiorari denied.

No. 97–5221. Williamson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 111 F. 3d 140.

No. 97–5222. Thomas v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 475.

No. 97–5223. Conyers v. Voorhies. C. A. 6th Cir. Certio-
rari denied.

No. 97–5224. Bennett v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 476.

No. 97–5225. Chavez v. Shanks, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 111 F. 3d 140.

No. 97–5226. Borsick v. Court of Common Pleas of Ohio,
Erie County, et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 107 F. 3d 11.

No. 97–5227. White v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 477.
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No. 97–5228. James v. Singletary, Secretary, Florida De-
partment of Corrections, et al. Sup. Ct. Fla. Certiorari
denied. Reported below: 694 So. 2d 738.

No. 97–5229. McFarland v. Hinkle, Warden. Sup. Ct. Va.
Certiorari denied.

No. 97–5230. Stevens v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 683 A. 2d 452.

No. 97–5231. Ross v. Thompson, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 105 F. 3d 648.

No. 97–5232. Beverly v. Walker, Superintendent, Au-
burn Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 118 F. 3d 900.

No. 97–5233. Watkins v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 111 F. 3d 132.

No. 97–5234. Trollinger v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 477.

No. 97–5235. Walker v. Colorado. Sup. Ct. Colo. Certio-
rari denied. Reported below: 932 P. 2d 303.

No. 97–5236. Barney v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1173.

No. 97–5237. Aguilera v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 475.

No. 97–5239. Isong v. United States (two judgments). C. A.
6th Cir. Certiorari denied. Reported below: 111 F. 3d 428 (first
judgment) and 41 (second judgment).

No. 97–5240. Miller v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 361.

No. 97–5241. Michael v. Moats, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 108 F. 3d 1372.

No. 97–5245. Basile v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 942 S. W. 2d 342.

No. 97–5247. Steward v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 113 F. 3d 1251.
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No. 97–5248. Altschul v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 97–5249. Spencer v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 691 So. 2d 1062.

No. 97–5250. Miller v. Corcoran, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 115 F. 3d 1136.

No. 97–5251. Kykta v. Washington, Director, Illinois
Department of Corrections. C. A. 7th Cir. Certiorari de-
nied. Reported below: 107 F. 3d 873.

No. 97–5252. Brenson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 104 F. 3d 1267.

No. 97–5254. Deerwester v. Illinois. App. Ct. Ill., 4th
Dist. Certiorari denied. Reported below: 281 Ill. App. 3d 1148,
701 N. E. 2d 843.

No. 97–5256. Haynes v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 108 F. 3d 1374.

No. 97–5258. Foroughi v. Industrial Commission of Ari-
zona et al. Ct. App. Ariz. Certiorari denied.

No. 97–5259. Holman v. Texas. Ct. App. Tex., 7th Dist.
Certiorari denied.

No. 97–5260. Epps v. Singletary, Secretary, Florida De-
partment of Corrections. Sup. Ct. Fla. Certiorari denied.
Reported below: 696 So. 2d 342.

No. 97–5261. Harp v. Morton, Administrator, New Jersey
State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 97–5262. Hili v. Goord, Commissioner, New York De-
partment of Correctional Services, et al. App. Div., Sup.
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Reported below: 236
App. Div. 2d 756, 654 N. Y. S. 2d 833.

No. 97–5263. Reed v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 97 F. 3d 1462.

No. 97–5265. Seals v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.
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No. 97–5266. Ortiz-Villa v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 111 F. 3d 139.

No. 97–5267. Peyton v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 113 F. 3d 1250.

No. 97–5268. Smith v. Ward, Warden, et al. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 510.

No. 97–5271. Jernigan v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 111 F. 3d 139.

No. 97–5272. Simpson v. Campbell County School System
et al. C. A. 4th Cir. Certiorari denied. Reported below: 113
F. 3d 1232.

No. 97–5274. Leonard v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 492.

No. 97–5275. Jones v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 492.

No. 97–5276. Lillard v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 113 F. 3d 1243.

No. 97–5277. Monk v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 74.

No. 97–5278. Lisk v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 114 F. 3d 1173.

No. 97–5279. Martinez v. BCF Engineering, Inc. C. A.
6th Cir. Certiorari denied.

No. 97–5280. Kirby v. Alabama Department of Correc-
tions et al. C. A. 11th Cir. Certiorari denied.

No. 97–5281. Berkery v. Bally’s Health & Tennis Corp.
et al. C. A. D. C. Cir. Certiorari denied. Reported below:
116 F. 3d 941.

No. 97–5283. Shehee v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 107 F. 3d 12.

No. 97–5284. McClure v. City of Charlotte. C. A. 4th
Cir. Certiorari denied. Reported below: 112 F. 3d 509.
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No. 97–5285. Lozano v. Bowersox, Superintendent, Po-
tosi Correctional Center, et al. C. A. 8th Cir. Certiorari
denied.

No. 97–5286. Maus v. Murphy, Warden. C. A. 7th Cir. Cer-
tiorari denied.

No. 97–5287. Broachwala v. Illinois. App. Ct. Ill., 1st
Dist. Certiorari denied. Reported below: 277 Ill. App. 3d 1109,
698 N. E. 2d 721.

No. 97–5289. Buc-Hanan v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 97–5290. Roberson v. Kentucky. Sup. Ct. Ky. Certio-
rari denied.

No. 97–5291. Castro-Severino v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 112 F. 3d 506.

No. 97–5292. Abbey v. Patent and Trademark Office
Board of Patent Appeals and Interferences. C. A. Fed.
Cir. Certiorari denied. Reported below: 111 F. 3d 144.

No. 97–5293. Lambert v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 105 F. 3d 649.

No. 97–5294. Maus v. Murphy, Warden, et al. Sup. Ct.
Wis. Certiorari denied. Reported below: 211 Wis. 2d 535, 568
N. W. 2d 301.

No. 97–5297. Wiley v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 691 So. 2d 959.

No. 97–5298. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 767.

No. 97–5301. Tatum v. Correctional Medical Systems
et al. Ct. Sp. App. Md. Certiorari denied.

No. 97–5302. Vargas v. Whitworth et al. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1432.

No. 97–5303. Wells v. Jones, Superintendent, Wake Cor-
rectional Center. C. A. 4th Cir. Certiorari denied.
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No. 97–5304. Wardlaw v. Waters, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 108 F. 3d 1375.

No. 97–5306. Powell v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 478.

No. 97–5307. Sivak v. Idaho. Sup. Ct. Idaho. Certiorari
denied.

No. 97–5308. Ramey-Gillis v. Kaiser Permanente. Ct. Sp.
App. Md. Certiorari denied. Reported below: 111 Md. App. 758.

No. 97–5309. Vermeulen v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 114 F. 3d 1201.

No. 97–5312. Attwood v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 696 So. 2d 342.

No. 97–5313. Becht v. New York. App. Div., Sup. Ct. N. Y.,
4th Jud. Dept. Certiorari denied. Reported below: 236 App.
Div. 2d 792, 653 N. Y. S. 2d 878.

No. 97–5314. Csorba v. Varo, Inc. C. A. 5th Cir. Certiorari
denied. Reported below: 116 F. 3d 477.

No. 97–5315. Hammer v. Bowlen, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5316. Duhon v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1181.

No. 97–5317. Di-Jing Hu v. John Hancock Mutual Life
Insurance Co. et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 108 F. 3d 337.

No. 97–5318. DeJesus v. United States; and
No. 97–5523. Casiano v. United States. C. A. 3d Cir. Cer-

tiorari denied. Reported below: 113 F. 3d 420.

No. 97–5319. Gronquist v. Washington. Ct. App. Wash.
Certiorari denied. Reported below: 82 Wash. App. 1066.

No. 97–5320. Echols v. Baker, Attorney General of
Georgia, et al. C. A. 11th Cir. Certiorari denied. Reported
below: 112 F. 3d 1173.
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No. 97–5321. Gonzalez v. Turner et al. C. A. 9th Cir.
Certiorari denied. Reported below: 112 F. 3d 516.

No. 97–5322. Herron v. Cornell. C. A. 8th Cir. Certiorari
denied. Reported below: 105 F. 3d 662.

No. 97–5323. Watkins v. White, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 110 F. 3d 72.

No. 97–5324. McDonnell v. Shalala, Secretary of
Health and Human Services, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 114 F. 3d 1176.

No. 97–5325. Praino et ux. v. Board of Education of
Wappingers Central School District et al. C. A. 2d Cir.
Certiorari denied. Reported below: 112 F. 3d 505.

No. 97–5326. Shannon v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 110 F. 3d 382.

No. 97–5327. Ralston v. Frank, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied.

No. 97–5329. Thomas v. California Department of Cor-
rections. C. A. 9th Cir. Certiorari denied. Reported below:
87 F. 3d 1322.

No. 97–5330. Milner v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–5331. McCray v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 97–5334. Blandino v. Burns, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 106 F. 3d 406.

No. 97–5335. Walter v. Austin Industrial, Inc. C. A. 5th
Cir. Certiorari denied.

No. 97–5337. Davis, aka Johnson v. United States. C. A.
3d Cir. Certiorari denied. Reported below: 112 F. 3d 118.

No. 97–5339. Davenport v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 113 F. 3d 1250.
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No. 97–5340. Barker v. United States. C. A. 7th Cir.
Certiorari denied.

No. 97–5341. Szuchon v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 548 Pa. 37, 693 A. 2d 959.

No. 97–5342. Anderson v. Groose, Superintendent, Jef-
ferson City Correctional Center. C. A. 8th Cir. Certio-
rari denied.

No. 97–5344. Lawhorn v. Fleming, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 110 F. 3d 60.

No. 97–5345. Crawford v. Oklahoma et al. Ct. Crim. App.
Okla. Certiorari denied.

No. 97–5346. Bailey v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 404.

No. 97–5349. Sones v. Mississippi. Sup. Ct. Miss. Certio-
rari denied.

No. 97–5350. Citizen v. Texas. C. A. 5th Cir. Certiorari
denied.

No. 97–5351. Borroto v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 104 F. 3d 369.

No. 97–5352. Anderson v. Illinois. App. Ct. Ill., 4th Dist.
Certiorari denied. Reported below: 284 Ill. App. 3d 708, 672
N. E. 2d 1314.

No. 97–5353. Csorba v. ITT Aerospace/Communications
Division, Division of ITT Defense & Electronics, Inc.
C. A. 7th Cir. Certiorari denied.

No. 97–5355. Johnson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 112 F. 3d 518.

No. 97–5356. Maden v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 114 F. 3d 155.

No. 97–5357. Jones v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 1414.

No. 97–5359. Murphy v. Bureau of Prisons et al. C. A.
10th Cir. Certiorari denied. Reported below: 116 F. 3d 1489.
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No. 97–5360. Miller, aka Woods v. United States. C. A.
8th Cir. Certiorari denied.

No. 97–5361. Sherman v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 394.

No. 97–5362. Shalom v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1236.

No. 97–5364. Walton v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 19.

No. 97–5365. Pendergrass v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 113 F. 3d 1236.

No. 97–5367. Abdul-Akbar v. Delaware. Sup. Ct. Del.
Certiorari denied. Reported below: 696 A. 2d 396.

No. 97–5368. Cunningham v. Goord, Commissioner, New
York Department of Correctional Services, et al. C. A.
2d Cir. Certiorari denied.

No. 97–5369. Curiale v. Mystrom, Mayor, Anchorage,
Alaska, et al. C. A. 9th Cir. Certiorari denied.

No. 97–5372. Coker v. Jones et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 111 F. 3d 131.

No. 97–5373. Hernandez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 105 F. 3d 1330.

No. 97–5374. Glass v. Illinois. App. Ct. Ill., 4th Dist. Cer-
tiorari denied. Reported below: 285 Ill. App. 3d 1114, 709 N. E.
2d 321.

No. 97–5375. Burke v. Colorado. Ct. App. Colo. Certiorari
denied. Reported below: 937 P. 2d 886.

No. 97–5376. Reid v. Reid. Ct. App. Cal., 4th App. Dist.
Certiorari denied.

No. 97–5377. Schreiber v. Minnesota. Sup. Ct. Minn.
Certiorari denied. Reported below: 558 N. W. 2d 474.

No. 97–5379. Spencer v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 512.
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No. 97–5380. Robinson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 108 F. 3d 745.

No. 97–5382. Harding v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 F. 3d 1171.

No. 97–5384. Macklin v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 104 F. 3d 1046.

No. 97–5385. Nance v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 113 F. 3d 1250.

No. 97–5387. Kelly v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 470.

No. 97–5389. McCullough v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 108 F. 3d 340.

No. 97–5390. Lucious v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied. Reported below: 114 F. 3d 1183.

No. 97–5391. Lampkin v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 9.

No. 97–5392. Browning v. United Parcel Service. C. A.
9th Cir. Certiorari denied. Reported below: 112 F. 3d 515.

No. 97–5394. Zamora-Delgado v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 112 F. 3d 518.

No. 97–5395. Smith et al. v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 448 Pa. Super. 189, 670 A.
2d 1172.

No. 97–5396. Price v. Arpaio et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 116 F. 3d 485.

No. 97–5397. Stephenson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 479.

No. 97–5398. Rogers v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 105 F. 3d 667.

No. 97–5399. Stephens v. Norris, Director, Arkansas De-
partment of Correction, et al.; Stephens v. Norris, Direc-
tor, Arkansas Department of Correction, et al.; Stephens
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v. Norris, Director, Arkansas Department of Correction,
et al.; Stephens v. Republic Tobacco Co.; and Stephens v.
Newberry et al. C. A. 8th Cir. Certiorari denied.

No. 97–5400. Lambert v. North Carolina. Super. Ct. N. C.,
Pasquotank County. Certiorari denied.

No. 97–5401. Woolley v. Zimmerman, Superintendent,
Pennsylvania State Correctional Institution at Waymart,
et al. C. A. 3d Cir. Certiorari denied.

No. 97–5402. Tricarico v. Board of Review of New Jersey.
Super. Ct. N. J., App. Div. Certiorari denied.

No. 97–5403. Bethley v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1183.

No. 97–5405. Tenner v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 175 Ill. 2d 372, 677 N. E. 2d 859.

No. 97–5407. Wight v. Board of Dental Examiners et al.
C. A. 9th Cir. Certiorari denied. Reported below: 110 F. 3d 72.

No. 97–5408. Sikora v. Hopkins et al. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 978.

No. 97–5409. Rogers v. Cuyson et al. App. Ct. Ill., 5th Dist.
Certiorari denied.

No. 97–5410. Smith v. Arizona. Ct. App. Ariz. Certiorari
denied. Reported below: 188 Ariz. 263, 935 P. 2d 841.

No. 97–5411. Ramirez v. United States; and
No. 97–5515. Hotchkiss et al. v. United States. C. A. 7th

Cir. Certiorari denied. Reported below: 112 F. 3d 849.

No. 97–5412. Perry v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1236.

No. 97–5413. Simmons v. Blodgett, Deputy Director, Divi-
sion of Prisons, Washington Department of Corrections.
C. A. 9th Cir. Certiorari denied. Reported below: 110 F. 3d 39.

No. 97–5414. Lawson v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 697 So. 2d 511.
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No. 97–5415. Johnson v. Hill, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1241.

No. 97–5416. Wofford v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 787.

No. 97–5417. Fernandez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 112 F. 3d 517.

No. 97–5418. Thibodeau v. United States. C. A. 1st Cir.
Certiorari denied.

No. 97–5419. Brooks v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 695 So. 2d 184.

No. 97–5422. Clayton v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 108 F. 3d 1114.

No. 97–5424. Grahovac v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 114 F. 3d 1196.

No. 97–5425. Foley v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 942 S. W. 2d 876.

No. 97–5426. Williams v. Makel, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5427. Corto v. John F. Kennedy Center for the
Performing Arts. C. A. D. C. Cir. Certiorari denied.

No. 97–5428. Barnes v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 17.

No. 97–5429. Swindle v. Love, Deputy Commissioner,
Eastern Region, Pennsylvania Department of Correc-
tions, et al. C. A. 3d Cir. Certiorari denied.

No. 97–5430. Woodley v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 695 So. 2d 297.

No. 97–5431. Townes v. City of St. Louis, Missouri. C. A.
8th Cir. Certiorari denied. Reported below: 112 F. 3d 514.

No. 97–5432. Ellison v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 77.
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No. 97–5433. Cooper v. Costello, Superintendent, Mid-
State Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 112 F. 3d 503.

No. 97–5434. Wittman v. United States. C. A. 8th Cir.
Certiorari denied.

No. 97–5435. Farr v. Madison Gas & Electric. Ct. App.
Wis. Certiorari denied.

No. 97–5436. Fain v. County of Sacramento, California,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 112
F. 3d 515.

No. 97–5437. Aultman v. Stepanik, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied.

No. 97–5439. Hutson v. Illinois. App. Ct. Ill., 5th Dist.
Certiorari denied. Reported below: 273 Ill. App. 3d 1129, 690
N. E. 2d 1097.

No. 97–5440. Wheeler v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 394.

No. 97–5442. Judd v. New Mexico. Ct. App. N. M. Certio-
rari denied.

No. 97–5443. Kabede v. California Medical Facility et
al. C. A. 9th Cir. Certiorari denied. Reported below: 112 F.
3d 516.

No. 97–5444. Conner v. Lentz et al. Ct. App. Kan. Cer-
tiorari denied. Reported below: 23 Kan. App. 2d –––, 930 P. 2d
27.

No. 97–5445. Rhodes v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 945 S. W. 2d 115.

No. 97–5447. Reiman v. Arnett. Ct. App. Cal., 3d App. Dist.
Certiorari denied.

No. 97–5448. Ruiz v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 120 F. 3d 265.

No. 97–5450. Henry, aka Corelli v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 111 F. 3d 111.
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No. 97–5451. Sattazahn v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 451 Pa. Super. 629, 679 A.
2d 257.

No. 97–5452. Rodriguez v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 112 F. 3d 26.

No. 97–5453. Siemsen v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 18.

No. 97–5454. Schwartz v. City of Bethel Park, Pennsyl-
vania. C. A. 3d Cir. Certiorari denied.

No. 97–5456. Schwarz v. Clinton, President of the
United States, et al. C. A. D. C. Cir. Certiorari denied.
Reported below: 116 F. 3d 942.

No. 97–5458. Conway v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 111 F. 3d 135.

No. 97–5462. Brill v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 17.

No. 97–5463. Smith v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1244.

No. 97–5465. Mann v. Arizona. Sup. Ct. Ariz. Certiorari
denied. Reported below: 188 Ariz. 220, 934 P. 2d 784.

No. 97–5470. Carlson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 87 F. 3d 440.

No. 97–5471. Brown v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 492.

No. 97–5472. Wade v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 103.

No. 97–5473. Washington v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1430.

No. 97–5474. Papesh v. Brookshire, Director of Admin-
istration, Maryland Workers’ Compensation Commission,
et al. C. A. 4th Cir. Certiorari denied. Reported below: 107
F. 3d 867.
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No. 97–5476. Toliver v. McCaughtry, Warden. C. A. 7th
Cir. Certiorari denied.

No. 97–5477. Terry v. Shuler, Administrator, Wacken-
hut Correctional Corp., et al. Sup. Ct. Okla. Certiorari
denied.

No. 97–5480. DeLaCorte v. United States; and
No. 97–5520. Riojas v. United States. C. A. 9th Cir. Cer-

tiorari denied. Reported below: 113 F. 3d 1243.

No. 97–5482. Doran v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1236.

No. 97–5483. Taylor v. Nelson et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 97–5484. Bailey v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 758.

No. 97–5485. Johnson v. Hartwig, Warden. C. A. 7th Cir.
Certiorari denied.

No. 97–5486. James v. Hinkle et al. C. A. 5th Cir. Certio-
rari denied.

No. 97–5487. Jasso-Trevino v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 113 F. 3d 1247.

No. 97–5489. Laurenzana v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 113 F. 3d 689.

No. 97–5490. Pyron v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1247.

No. 97–5491. Coor v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 105 F. 3d 648.

No. 97–5493. Fadayiro v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 114 F. 3d 1173.

No. 97–5494. Hutchinson v. California. Ct. App. Cal., 1st
App. Dist. Certiorari denied.

No. 97–5496. Antonelli v. United States. C. A. 7th Cir.
Certiorari denied.
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No. 97–5498. Pilgrim v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 393.

No. 97–5500. Renteria v. Donahue et al. C. A. 10th Cir.
Certiorari denied. Reported below: 92 F. 3d 1197.

No. 97–5501. Cunningham v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 108 F. 3d 120.

No. 97–5503. Taylor v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 56.

No. 97–5504. White v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 61.

No. 97–5505. Withers v. Scott, Executive Director,
Texas Department of Criminal Justice, et al. C. A. 5th
Cir. Certiorari denied. Reported below: 121 F. 3d 703.

No. 97–5506. Turner v. Drane et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 766.

No. 97–5507. Altschul v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 97–5508. Baker v. Manville Trust. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1369.

No. 97–5509. Farmer v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 114 F. 3d 1177.

No. 97–5511. Ghana v. United States et al. C. A. 3d Cir.
Certiorari denied.

No. 97–5514. Hodgson v. Benson, Warden. C. A. 8th Cir.
Certiorari denied.

No. 97–5517. McDevitt v. Kyler, Superintendent, State
Correctional Institution and Diagnostic/Classification
Center at Camp Hill, et al. C. A. 3d Cir. Certiorari denied.

No. 97–5518. Volel v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 507.

No. 97–5521. Carlos v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1243.
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No. 97–5522. Kyzer v. Leventhall et al. C. A. 8th Cir.
Certiorari denied. Reported below: 111 F. 3d 135.

No. 97–5524. Baird v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 109 F. 3d 856.

No. 97–5525. Brunson v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 327 Ark. 567, 940 S. W. 2d 440.

No. 97–5526. Murdock v. United States. Ct. App. D. C.
Certiorari denied.

No. 97–5527. Bonhomme-Ardouin v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 111 F. 3d 897.

No. 97–5529. Alexander v. Roe, Warden. C. A. 9th Cir.
Certiorari denied.

No. 97–5532. Johnson v. United States. C. A. 6th Cir.
Certiorari denied.

No. 97–5533. Xuyen Thi Vu v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 111 F. 3d 130.

No. 97–5535. Thomas v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 100 F. 3d 951.

No. 97–5536. McKnight v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 116 F. 3d 473.

No. 97–5539. Drones v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 266.

No. 97–5540. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1200.

No. 97–5541. Garcia v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1476.

No. 97–5543. Rodriguez v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied. Reported below: 284 Ill. App. 3d 1134, 708
N. E. 2d 1282.

No. 97–5544. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1232.

No. 97–5545. Brown v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 493.
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No. 97–5549. Lisby v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1478.

No. 97–5553. Atkins v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–5554. Parker v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 133.

No. 97–5555. Slater v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 722.

No. 97–5557. Brooks v. Barry, Warden, et al. Ct. App.
Ga. Certiorari denied. Reported below: 223 Ga. App. 648, 478
S. E. 2d 616.

No. 97–5558. Reyes v. Department of Defense. C. A.
Fed. Cir. Certiorari denied. Reported below: 113 F. 3d 1257.

No. 97–5560. Harris v. White, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 113 F. 3d 1241.

No. 97–5561. DeRosa v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 1476.

No. 97–5562. Graham v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 114 F. 3d 1200.

No. 97–5563. Donestevez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 95 F. 3d 59.

No. 97–5565. Nelson, aka Horn v. Grimmett, Sheriff,
Logan County, West Virginia. Sup. Ct. App. W. Va. Certio-
rari denied. Reported below: 199 W. Va. 604, 486 S. E. 2d 588.

No. 97–5566. Harris v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 878.

No. 97–5567. Holmes v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 97–5568. Eidson v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1336.

No. 97–5569. Shulze v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 876.
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No. 97–5571. Gaines v. North Carolina; and
No. 97–5613. Harris v. North Carolina. Sup. Ct. N. C.

Certiorari denied. Reported below: 345 N. C. 647, 483 S. E. 2d
396.

No. 97–5572. Calia v. Kemna, Superintendent, Western
Missouri Correctional Center. C. A. 8th Cir. Certiorari
denied.

No. 97–5577. Rhodes v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 106 F. 3d 429.

No. 97–5578. Peralta, aka Martinez v. United States.
C. A. 2d Cir. Certiorari denied. Reported below: 113 F. 3d 383.

No. 97–5579. King v. Bureau of Indian Affairs et al.
C. A. 9th Cir. Certiorari denied. Reported below: 108 F. 3d 338.

No. 97–5580. Travis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 61.

No. 97–5582. Otis v. Thisius et al. Ct. App. Minn. Certio-
rari denied.

No. 97–5584. Maus v. Kennedy. Sup. Ct. Wis. Certiorari
denied. Reported below: 210 Wis. 2d 49, 565 N. W. 2d 539.

No. 97–5587. Davis, aka Cargo v. White, Superintend-
ent, State Correctional Institution at Pittsburgh, et al.
C. A. 3d Cir. Certiorari denied.

No. 97–5589. Grist v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 451.

No. 97–5592. Hayes v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 798.

No. 97–5594. Wicks v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1190.

No. 97–5596. Seth v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 116 F. 3d 470.

No. 97–5597. Crowder v. United States et al. (two judg-
ments). C. A. 3d Cir. Certiorari denied.
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No. 97–5598. Achiekwelu v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 747.

No. 97–5601. Monier v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 116 F. 3d 942.

No. 97–5605. Adams v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 97–5606. Blair v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1200.

No. 97–5614. Doe, aka Bamonte, aka Ashby, aka Adeniyi
v. United States. C. A. 3d Cir. Certiorari denied. Reported
below: 116 F. 3d 470.

No. 97–5618. Sliwowski v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 114 F. 3d 1173.

No. 97–5619. Smith v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1196.

No. 97–5620. Spencer v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 114 F. 3d 1178.

No. 97–5624. Marshall v. Parke, Superintendent, Indiana
State Prison. C. A. 7th Cir. Certiorari denied.

No. 97–5626. Jackson v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 113 F. 3d 249.

No. 97–5627. Ramey v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 510.

No. 97–5628. Navarrete v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 113 F. 3d 1230.

No. 97–5629. Morales v. California. Ct. App. Cal., 5th
App. Dist. Certiorari denied.

No. 97–5630. Malaki v. Yazdi. C. A. 9th Cir. Certiorari
denied.

No. 97–5632. Winn v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–5634. Lipman v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1173.
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No. 97–5635. Leveritt v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 F. 3d 1482.

No. 97–5638. Davis v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 99 F. 3d 1138.

No. 97–5640. Cheely v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1196.

No. 97–5646. Hughes v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1189.

No. 97–5648. Holland v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 116 F. 3d 1353.

No. 97–5651. Gelzer v. United States. C. A. 2d Cir. Cer-
tiorari denied.

No. 97–5652. Duenas, aka Kelly v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 116 F. 3d 492.

No. 97–5654. Fisher v. Love, Superintendent, State Cor-
rectional Institution at Huntingdon, et al. C. A. 3d Cir.
Certiorari denied. Reported below: 116 F. 3d 467.

No. 97–5658. Meshaw v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 117 F. 3d 1416.

No. 97–5661. Simonson v. Simonson-Kuth. Ct. App. Minn.
Certiorari denied.

No. 97–5662. Edmonds v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 116 F. 3d 942.

No. 97–5664. McLaughlin v. United States. C. A. 4th Cir.
Certiorari denied.

No. 97–5665. Asibor v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 1023.

No. 97–5667. Shahid v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 322.

No. 97–5670. Naranjo-Cuevo v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 113 F. 3d 1249.

No. 97–5671. Jackson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 491.
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No. 97–5674. Vasquez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 104 F. 3d 369.

No. 97–5675. Trevino v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 120 F. 3d 265.

No. 97–5680. Smith v. Valdez, Associate Warden, et al.
C. A. 10th Cir. Certiorari denied. Reported below: 113 F. 3d
1247.

No. 97–5681. Cole, fka Hebert v. United States. C. A.
Armed Forces. Certiorari denied. Reported below: 35 M. J. 266.

No. 97–5683. Gonzalez, aka Gonzales v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 113 F. 3d 1243.

No. 97–5686. Smith v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 857.

No. 97–5687. Rounsavall v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 115 F. 3d 561.

No. 97–5690. Quintanilla v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1181.

No. 97–5692. Wright v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1230.

No. 97–5701. Perez v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1477.

No. 97–5702. Porter v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1233.

No. 97–5705. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 114 F. 3d 435.

No. 97–5706. Barnes v. Florida. Dist. Ct. App. Fla., 2d
Dist. Certiorari denied. Reported below: 686 So. 2d 633.

No. 97–5708. Mendez-Verdejo v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 114 F. 3d 1196.

No. 97–5710. Patton v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 114 F. 3d 174.

No. 97–5711. Scott v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1249.
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No. 97–5712. Nesbitt v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 113 F. 3d 1233.

No. 97–5718. Sherrill v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 110 F. 3d 61.

No. 97–5722. Amer v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 110 F. 3d 873.

No. 97–5723. Burk v. United States District Court for
the District of Kansas. C. A. 10th Cir. Certiorari denied.

No. 97–5724. Johnson v. Robbinsdale Independent School
District No. 281 et al. C. A. 8th Cir. Certiorari denied.

No. 97–5726. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 114 F. 3d 476.

No. 97–5731. Noble v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 105 F. 3d 666.

No. 97–5733. Davis v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–5734. Faruq, aka Williams v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 113 F. 3d 1233.

No. 97–5739. Glendora v. Sullivan et al. C. A. 2d Cir.
Certiorari denied.

No. 97–5740. Miner v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 967.

No. 97–5741. Alvin v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1493.

No. 97–5743. Stocks v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 104 F. 3d 308.

No. 97–5744. Fly v. United States. C. A. 8th Cir. Certio-
rari denied.

No. 97–5747. Thomas v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 719.

No. 97–5749. Gaytan-Martinez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 116 F. 3d 1487.
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No. 97–5750. Katalinich v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 113 F. 3d 1475.

No. 97–5751. Knox v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 97–5753. Brown v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1238.

No. 97–5756. Davis v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 97–5761. Hansen v. Pitzer, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 108 F. 3d 1379.

No. 97–5763. Holloway v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 1478.

No. 97–5766. Acosta Aceveda v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 113 F. 3d 1247.

No. 97–5768. Milian v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1078.

No. 97–5775. Morris v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–5776. Carroll v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 113 F. 3d 1232.

No. 97–5779. Johnson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 113 F. 3d 1233.

No. 97–5783. Rouse et al. v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 111 F. 3d 561.

No. 97–5785. Boyce v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 797.

No. 97–5787. Tineo v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 518.

No. 97–5793. Clark v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1189.

No. 97–5796. Brunson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 113 F. 3d 1247.
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No. 97–5804. Cotton v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1196.

No. 97–5817. Caldwell v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 116 F. 3d 470.

No. 97–5821. Lyons v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1178.

No. 97–5824. Amor v. United States. C. A. 3d Cir. Certio-
rari denied.

No. 96–1566. Fowlkes v. United States. C. A. 11th Cir.
Motion of petitioner for leave to amend the petition for writ of
certiorari granted. Certiorari denied. Reported below: 100 F.
3d 970.

No. 96–1647. Romney v. Lin. C. A. 2d Cir. Motion of Build-
ing and Construction Trades Department et al. for leave to file a
brief as amici curiae granted. Certiorari denied. Reported
below: 94 F. 3d 74 and 105 F. 3d 806.

No. 96–1712. Staples v. Kelly et al. C. A. 6th Cir. Mo-
tion of National Fair Housing Alliance et al. for leave to file a
brief as amici curiae granted. Certiorari denied. Reported
below: 97 F. 3d 118.

No. 96–1777. E. I. du Pont de Nemours & Co. v. Bush
Ranch, Inc., et al. C. A. 11th Cir. Certiorari denied. Jus-
tice O’Connor took no part in the consideration or decision of
this petition. Reported below: 99 F. 3d 363.

No. 97–47. Ridgeway et al. v. Pfizer, Inc., et al. C. A.
6th Cir. Certiorari denied. Justice O’Connor took no part in
the consideration or decision of this petition. Reported below:
103 F. 3d 128.

No. 96–1811. Morris et al. v. Wright et al. C. A. 6th Cir.
Motion of respondents for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 111 F. 3d 414.

No. 97–152. American Airlines, Inc. v. Criales. C. A. 2d
Cir. Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari denied. Reported below: 105 F. 3d 93.
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No. 97–188. Washington, Director, Illinois Department
of Corrections v. Hall. C. A. 7th Cir. Motion of respondent
for leave to proceed in forma pauperis granted. Certiorari de-
nied. Reported below: 106 F. 3d 742.

No. 96–1852. Basile v. Town of Southampton. Ct. App.
N. Y. Motion of Pacific Legal Foundation for leave to file a brief
as amicus curiae granted. Certiorari denied. Reported below:
89 N. Y. 2d 974, 678 N. E. 2d 489.

No. 96–1884. Allen et al. v. Gypsy Church of the North-
west, By and Through Marks, Trustee, et al. C. A. 9th Cir.
Motion of petitioners to defer consideration of petition for writ of
certiorari denied. Certiorari denied. Reported below: 102 F. 3d
1012.

No. 96–1896. Gardner et ux. v. United States. C. A. 9th
Cir. Motion of David Haight for leave to file a brief as amicus
curiae granted. Certiorari denied. Reported below: 107 F. 3d
1314.

No. 96–1898. Massachusetts School of Law at Andover,
Inc. v. American Bar Assn. et al. C. A. 3d Cir. Certiorari
denied. Justice Kennedy took no part in the consideration or
decision of this petition. Reported below: 107 F. 3d 1026.

No. 96–1899. Insultherm, Inc., et al. v. Tank Insulation
International, Inc. C. A. 5th Cir. Motion of American In-
tellectual Property Law Association for leave to file a brief as
amicus curiae granted. Certiorari denied. Reported below: 104
F. 3d 83.

No. 96–1957. Hill v. Florida. Sup. Ct. Fla. Motion of
Friends of Paul Jennings Hill for leave to file a brief as amicus
curiae granted. Certiorari denied. Reported below: 688 So. 2d
901.

No. 96–8796. Vey v. Clinton, President of the United
States, et al. C. A. 3d Cir. Certiorari denied. The Chief
Justice took no part in the consideration or decision of this
petition.

No. 97–31. Calderon, Warden, et al. v. United States
District Court for the Eastern District of California
(Gordon, Real Party in Interest). C. A. 9th Cir. Motion of
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respondent Patrick Bruce Gordon for leave to proceed in forma
pauperis granted. Certiorari denied. Reported below: 107 F.
3d 756.

No. 97–44. Domenick et al. v. Fonar Corp. C. A. 2d Cir.
Motion of Independent Service Network International for leave
to file a brief as amicus curiae granted. Certiorari denied. Re-
ported below: 105 F. 3d 99.

No. 97–55. Keating, Governor of Oklahoma, et al. v.
Oklahoma ex rel. Oklahoma Tax Commission. Ct. App. Okla.
Motions of Pascale Gelly, Oklahoma Citizens for a Sound Econ-
omy, Orval Matteson and Florence Matteson, and Oklahomans for
Integrity in Government for leave to file briefs as amici curiae
granted. Certiorari denied. Reported below: 935 P. 2d 398.

No. 97–124. Leavitt v. Kessel. Sup. Ct. App. W. Va. Mo-
tion of Academy of California Adoption Lawyers for leave to file
a brief as amicus curiae granted. Certiorari denied.

No. 97–220. Texas Manufactured Housing Assn., Inc. v.
City of La Porte et al. C. A. 5th Cir. Motion of National
Foundation of Manufactured Home Owners et al. for leave to file
a brief as amici curiae granted. Certiorari denied. Reported
below: 114 F. 3d 1182.

No. 97–228. Gamma-10 Plastics, Inc. v. American Presi-
dent Lines, Ltd., et al. C. A. 8th Cir. Motion of Thomas
Schoenbaum for leave to file a brief as amicus curiae granted.
Certiorari denied. Reported below: 105 F. 3d 387.

No. 97–230. General Electric Co. et al. v. Fonar Corp.
et al. C. A. Fed. Cir. Motion of Intellectual Property Owners
for leave to file a brief as amicus curiae granted. Certiorari
denied. Reported below: 107 F. 3d 1543.

No. 97–5031. Avery v. Brodeur, Commissioner, New Hamp-
shire Department of Corrections. Sup. Ct. N. H. Certio-
rari denied. Justice Souter took no part in the consideration or
decision of this petition.

No. 97–5354. Breest v. Brodeur, Commissioner, New Hamp-
shire Department of Corrections. Sup. Ct. N. H. Certio-
rari denied. Justice Souter took no part in the consideration or
decision of this petition.
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No. 97–5296. Parham v. Coca-Cola Co. C. A. 4th Cir. Cer-
tiorari denied. Justice Breyer took no part in the consideration
or decision of this petition. Reported below: 105 F. 3d 648.

Rehearing Denied

No. 96–1741. Huck, Derivatively on Behalf of Sea Air
Shuttle Corp. v. Dawson et al., 520 U. S. 1276;

No. 96–1825. Boddie v. United States, 521 U. S. 1105;
No. 96–8295. Lohse v. Chater, Commissioner of Social Se-

curity, 520 U. S. 1217; and
No. 96–8715. Nelson v. Internal Revenue Service, 520

U. S. 1236. Petitions for rehearing denied.

No. 96–8743. Benney v. Shaw Industries, Inc., et al., 521
U. S. 1112. Petition for rehearing denied. Justice O’Connor
took no part in the consideration or decision of this petition.

October 8, 1997
Miscellaneous Order

No. 97–6214 (A–251). In re Green. Application for stay of
execution of sentence of death, presented to Justice Scalia, and
by him referred to the Court, denied. Petition for writ of habeas
corpus denied.

October 14, 1997

Certiorari Granted—Vacated and Remanded

No. 97–58. Doherty, Director, Illinois Department of
Employment Security v. Pennington, Individually and on
Behalf of Other Similarly Situated Persons. C. A. 7th
Cir. Motion of respondent for leave to proceed in forma pau-
peris granted. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Pub. L. 105–33, 111
Stat. 251, Title V, Subtitle E, § 5401. Reported below: 110 F. 3d 502.

Miscellaneous Orders

No. D–1822. In re Disbarment of Cade. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1134.]

No. D–1825. In re Disbarment of Hines. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1134.]

No. D–1827. In re Disbarment of Tallo. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1134.]
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No. D–1830. In re Disbarment of Haller. Disbarment
entered. [For earlier order herein, see 521 U. S. 1135.]

No. D–1836. In re Disbarment of Zolot. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1136.]

No. D–1837. In re Disbarment of Quinn. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1136.]

No. D–1838. In re Disbarment of Crowley. Disbarment
entered. [For earlier order herein, see 521 U. S. 1136.]

No. D–1856. In re Disbarment of Proctor. William H.
Proctor, of Baltimore, Md., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1857. In re Disbarment of Christensen. Nelson
Christensen, of Seattle, Wash., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1858. In re Disbarment of Aaron. Philip Irwin
Aaron, of Syosset, N. Y., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1859. In re Disbarment of Bedell. Timothy James
Bedell, of Flushing, N. Y., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. M–16. Conner v. Thalacker, Superintendent, North
Central Correctional Facility, et al.;

No. M–17. Al-Matin v. Kuhlmann, Superintendent, Sul-
livan Correctional Facility; and

No. M–18. Robertson v. Fraser, Warden. Motions to di-
rect the Clerk to file petitions for writs of certiorari out of time
denied.

No. 65, Orig. Texas v. New Mexico. Motion of the River
Master for fees and expenses granted, and the River Master is
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awarded $4,071.59 for the period April 1 through June 30, 1997,
to be paid equally by the parties. [For earlier order herein, see,
e. g., 520 U. S. 1227.]

No. 120, Orig. New Jersey v. New York. Motion of the
Acting Solicitor General for leave to participate in oral argument
as amicus curiae and for divided argument granted. [For earlier
order herein, see, e. g., 521 U. S. 1149.]

No. 96–1470. Quality King Distributors, Inc. v. L’anza
Research International, Inc. C. A. 9th Cir. [Certiorari
granted, 520 U. S. 1250.] Motion of the Acting Solicitor General
for leave to participate in oral argument as amicus curiae and
for divided argument granted.

No. 96–1581. South Dakota v. Yankton Sioux Tribe et al.
C. A. 8th Cir. [Certiorari granted, 520 U. S. 1263.] Motion of
the Acting Solicitor General for leave to participate in oral argu-
ment as amicus curiae and for divided argument granted.

No. 96–1337. County of Sacramento et al. v. Lewis et
al., Personal Representatives of the Estate of Lewis,
Deceased. C. A. 9th Cir. [Certiorari granted, 520 U. S. 1250.]
Motion of Grand Lodge of the Fraternal Order of Police for leave
to file a brief as amicus curiae granted.

No. 96–1578. Phillips et al. v. Washington Legal Founda-
tion et al. C. A. 5th Cir. [Certiorari granted, 521 U. S. 1117.]
Motion of Massachusetts Bar Foundation for leave to file a brief as
amicus curiae granted.

No. 97–53. Roberts, Guardian for Johnson v. Galen of
Virginia, Inc., Formerly dba Humana Hospital-University
of Louisville, dba University of Louisville Hospital.
C. A. 6th Cir. The Acting Solicitor General is invited to file a
brief in this case expressing the views of the United States.

No. 97–215. Calderon, Warden v. Thompson. C. A. 9th Cir.
[Certiorari granted, 521 U. S. 1136 and 1140.] Motion of Crimi-
nal Justice Legal Foundation for leave to file a brief as amicus
curiae granted.

No. 97–5868. In re Figueroa; and
No. 97–5966. In re Doyle. Petitions for writs of habeas cor-

pus denied.
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No. 97–253. In re Hutchinson, Personal Representative
of the Estate of Hutchinson, Deceased;

No. 97–5438. In re Gowing; and
No. 97–5725. In re Wapnick. Petitions for writs of manda-

mus denied.

No. 97–5333. In re Onyeagoro; and
No. 97–5570. In re Cheves et al. Petitions for writs of

mandamus and/or prohibition denied.

Certiorari Granted

No. 96–1829. Montana et al. v. Crow Tribe of Indians
et al. C. A. 9th Cir. Certiorari granted. Reported below: 92
F. 3d 826 and 98 F. 3d 1194.

No. 97–300. Stewart, Director, Arizona Department of
Correction, et al. v. Martinez-Villareal. C. A. 9th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Motion of Criminal Justice Legal Foundation for leave
to file a brief as amicus curiae granted. Certiorari granted. Re-
ported below: 118 F. 3d 628.

No. 97–5310. Beach et ux. v. Ocwen Federal Bank. Sup.
Ct. Fla. Motion of petitioners for leave to proceed in forma pau-
peris granted. Certiorari granted limited to the following ques-
tion: “May an action for the statutory right of rescission provided
by the Truth-in-Lending Act, 15 U. S. C. § 1635, be revived as a
defense in recoupment beyond the 3-year limit on the right of re-
scission set forth in § 1635(f)?” Reported below: 692 So. 2d 146.

Certiorari Denied

No. 96–1497. City of Moreno Valley et al. v. Desert
Outdoor Advertising, Inc., et al. C. A. 9th Cir. Certiorari
denied. Reported below: 103 F. 3d 814.

No. 96–1830. Tractor Supply Co., Inc. v. Pryner; and
No. 97–123. Pryner v. Tractor Supply Co., Inc. C. A. 7th

Cir. Certiorari denied. Reported below: 109 F. 3d 354.

No. 96–1921. Brown et al. v. Federal Deposit Insurance
Corporation. C. A. D. C. Cir. Certiorari denied. Reported
below: 106 F. 3d 442.
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No. 96–1948. Student Loan Marketing Assn. v. Riley,
Secretary of Education. C. A. D. C. Cir. Certiorari denied.
Reported below: 104 F. 3d 397.

No. 96–9247. Hughes v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 96–9422. Del Rio v. Attorney General of California
et al. C. A. 9th Cir. Certiorari denied. Reported below: 107
F. 3d 15.

No. 97–77. Ayers, Warden v. Mitchell. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 1337.

No. 97–82. Lindblom v. Federal Bureau of Investiga-
tion. C. A. D. C. Cir. Certiorari denied. Reported below: 102
F. 3d 600.

No. 97–155. Florida Seed Co., Inc., et al. v. Monsanto Co.
C. A. 11th Cir. Certiorari denied. Reported below: 105 F. 3d
1372.

No. 97–160. Tabb v. Dillard Department Stores, Inc.
C. A. 5th Cir. Certiorari denied. Reported below: 116 F. 3d 478.

No. 97–195. Miranda v. City of El Paso et al. C. A. 5th
Cir. Certiorari denied. Reported below: 111 F. 3d 893.

No. 97–196. White-Page, Individually and as Next
Friend of the Minor Children of Page, et al. v. Harris
County, Texas, et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 114 F. 3d 1183.

No. 97–204. White, Deceased, by Her Personal Repre-
sentative, White, et al. v. Chambliss et al. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 731.

No. 97–211. Grand Fraternity Rosae Crucis v. Moyer
et al. C. A. 3d Cir. Certiorari denied. Reported below: 114
F. 3d 1172.

No. 97–214. Kurz et al. v. Philadelphia Electric Co.
et al. C. A. 3d Cir. Certiorari denied. Reported below: 96 F.
3d 1544.

No. 97–219. Penobscot Indian Nation v. Key Bank of Maine
et al. C. A. 1st Cir. Certiorari denied. Reported below: 112
F. 3d 538.
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No. 97–221. Shers v. City and County of San Francisco
et al. Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 97–225. Shea, Individually and as Trustee for the
Heirs of Shea, Deceased v. Esensten et al. C. A. 8th Cir.
Certiorari denied. Reported below: 107 F. 3d 625.

No. 97–238. Muniz v. Solano County. Ct. App. Cal., 1st
App. Dist. Certiorari denied.

No. 97–242. Wexler & Wexler v. Ryan. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 91.

No. 97–243. Mumford v. Basinski. C. A. 6th Cir. Certio-
rari denied. Reported below: 105 F. 3d 264.

No. 97–246. Vickers v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 97–247. Placer County v. Gutowsky. C. A. 9th Cir.
Certiorari denied. Reported below: 108 F. 3d 256.

No. 97–251. Saacks v. City of New Orleans et al. Ct.
App. La., 4th Cir. Certiorari denied. Reported below: 687 So.
2d 432.

No. 97–252. Hutchinson, Personal Representative of
the Estate of Hutchinson, Deceased v. Pfeil et ux. C. A.
10th Cir. Certiorari denied. Reported below: 105 F. 3d 562.

No. 97–259. Ansari v. Pahlavi et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 17.

No. 97–261. Dillon et al. v. Northern Indiana Commuter
Transportation District et al. Ct. App. Ind. Certiorari de-
nied. Reported below: 670 N. E. 2d 902.

No. 97–263. Read v. Medical X-Ray Center, P. C. C. A.
8th Cir. Certiorari denied. Reported below: 110 F. 3d 543.

No. 97–266. Woodson v. Scott Paper Co. C. A. 3d Cir.
Certiorari denied. Reported below: 109 F. 3d 913.

No. 97–267. Myers v. Moffitt et al. Sup. Ct. N. H. Cer-
tiorari denied.
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No. 97–270. Peacock v. Great Western Mortgage Corp.
C. A. 3d Cir. Certiorari denied. Reported below: 110 F. 3d 222.

No. 97–273. Oxxford Clothes XX, Inc. v. Exxon Corp.
C. A. 5th Cir. Certiorari denied. Reported below: 109 F. 3d 1070.

No. 97–277. Kirk et al. v. Town of Osceola. Ct. App. Ind.
Certiorari denied. Reported below: 669 N. E. 2d 1060.

No. 97–278. Brobst v. Blair County Department of Costs
and Fines. Super. Ct. Pa. Certiorari denied. Reported below:
451 Pa. Super. 589, 678 A. 2d 822.

No. 97–287. Bigelow et al. v. Dallas & Mavis Forwarding
Co., Inc., a Subsidiary of Jupiter Transportation Co. Ct.
App. Ky. Certiorari denied.

No. 97–291. Kirman et vir v. Compagnie Francaise de
Croisieres. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 97–294. Jones v. Peterson, Superintendent, Wash-
ington Corrections Center, et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 108 F. 3d 338.

No. 97–298. Flotilla, Inc. v. Florida Game and Fresh-
water Fish Commission et al. C. A. 11th Cir. Certiorari de-
nied. Reported below: 116 F. 3d 491.

No. 97–299. Osborne v. Seminole County. C. A. 11th Cir.
Certiorari denied. Reported below: 119 F. 3d 10.

No. 97–301. Smith v. Ciba-Geigy Corp. et al. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1181.

No. 97–302. Armor et ux. v. Michelin Tire Corp. C. A.
4th Cir. Certiorari denied. Reported below: 113 F. 3d 1231.

No. 97–305. Delaney v. Rodriguez. C. A. 5th Cir. Certio-
rari denied.

No. 97–306. Gee et al. v. Southwest Airlines Co. C. A.
9th Cir. Certiorari denied. Reported below: 110 F. 3d 1400.

No. 97–332. Bonilla Montalvo v. Banco Bilbao Vizcaya,
fka Banco Comercial Mayaguez, et al. C. A. 1st Cir. Cer-
tiorari denied.
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No. 97–336. United States ex rel. Berge v. Board of
Trustees of the University of Alabama et al. C. A. 4th
Cir. Certiorari denied. Reported below: 104 F. 3d 1453.

No. 97–340. In re Milligan. C. A. Fed. Cir. Certiorari de-
nied. Reported below: 111 F. 3d 144.

No. 97–345. Caldwell v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 114 F. 3d 216.

No. 97–352. Adam v. Dickinson Place Charitable Corp.
et al. C. A. 5th Cir. Certiorari denied. Reported below: 119
F. 3d 1.

No. 97–354. Jacob v. MetroLaser, Inc., et al. Sup. Ct.
N. M. Certiorari denied.

No. 97–357. Quintero-Cruz v. Ward, Warden. C. A. 5th
Cir. Certiorari denied.

No. 97–377. Fasi v. Gannett Co., Inc., et al. C. A. 9th Cir.
Certiorari denied. Reported below: 114 F. 3d 1194.

No. 97–388. LDG Timber Enterprises, Inc. v. Glickman,
Secretary of Agriculture. C. A. Fed. Cir. Certiorari de-
nied. Reported below: 114 F. 3d 1140.

No. 97–392. Montefolka v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 287 Ill. App. 3d 199, 678
N. E. 2d 1049.

No. 97–415. Drobny et ux. v. Commissioner of Internal
Revenue. C. A. 7th Cir. Certiorari denied. Reported below:
113 F. 3d 670.

No. 97–417. Essex Electro Engineers, Inc. v. Widnall,
Secretary of the Air Force. C. A. Fed. Cir. Certiorari de-
nied. Reported below: 116 F. 3d 461.

No. 97–443. Hale v. National Center for State Courts.
Sup. Ct. Va. Certiorari denied.

No. 97–455. Kearns v. Runyon, Postmaster General, et
al. C. A. 8th Cir. Certiorari denied. Reported below: 108 F.
3d 1382.
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No. 97–456. Williams v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 109 F. 3d 502.

No. 97–460. Rapanos v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 367.

No. 97–466. Jones v. Maryland. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 114 Md. App. 471, 691 A. 2d 229.

No. 97–476. Avrett v. Poly-America, Inc., et al. C. A.
5th Cir. Certiorari denied. Reported below: 110 F. 3d 794.

No. 97–5008. Larry v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 345 N. C. 497, 481 S. E. 2d
907.

No. 97–5042. Nanney v. Raney, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5088. Amaya-Alvarado v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 111 F. 3d 893.

No. 97–5095. McNeal v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 175 Ill. 2d 335, 677 N. E. 2d 841.

No. 97–5097. Thickstun v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 110 F. 3d 1394 and 111 F. 3d
139.

No. 97–5116. Waldrip v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 267 Ga. 739, 482 S. E. 2d 299.

No. 97–5187. LaGrone v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied. Reported below: 942 S. W. 2d 602.

No. 97–5264. Cunningham v. Rubin, Secretary of the
Treasury, et al. C. A. D. C. Cir. Certiorari denied.

No. 97–5270. Bowe v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 796.

No. 97–5383. I. D. P., Juvenile Male, et al. v. United
States. C. A. 11th Cir. Certiorari denied. Reported below:
102 F. 3d 507.

No. 97–5441. White v. Hoffman-La Roche, Inc. C. A. 11th
Cir. Certiorari denied. Reported below: 112 F. 3d 1172.
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No. 97–5449. East v. North Carolina. Sup. Ct. N. C. Cer-
tiorari denied. Reported below: 345 N. C. 535, 481 S. E. 2d 652.

No. 97–5455. Sivak v. Idaho et al. Sup. Ct. Idaho. Certio-
rari denied.

No. 97–5457. Elder v. New Jersey Transit Corp. Super.
Ct. N. J., App. Div. Certiorari denied.

No. 97–5459. Bender v. Messer et al. Sup. Ct. N. D. Cer-
tiorari denied. Reported below: 564 N. W. 2d 291.

No. 97–5466. Maus v. Smith et al. Ct. App. Wis. Certio-
rari denied.

No. 97–5467. Myers v. California et al. C. A. 9th Cir.
Certiorari denied. Reported below: 85 F. 3d 635.

No. 97–5468. Wright, aka El Muhammad v. California.
Ct. App. Cal., 3d App. Dist. Certiorari denied. Reported below:
52 Cal. App. 4th 203, 59 Cal. Rptr. 2d 316.

No. 97–5478. Tichenor v. New York. Ct. App. N. Y. Cer-
tiorari denied. Reported below: 89 N. Y. 2d 769, 680 N. E. 2d 606.

No. 97–5479. Hart v. Wilson, Governor of California,
et al. C. A. 9th Cir. Certiorari denied.

No. 97–5481. English v. Redman, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5488. Leon v. Superior Court of California, Los
Angeles County, et al. C. A. 9th Cir. Certiorari denied.
Reported below: 107 F. 3d 16.

No. 97–5497. Shockley v. Kearney, Warden, et al. C. A.
3d Cir. Certiorari denied.

No. 97–5502. Christy v. Florida. C. A. 11th Cir. Certio-
rari denied. Reported below: 113 F. 3d 1250.

No. 97–5510. Hill v. Maxwell et al. Ct. App. Minn. Cer-
tiorari denied.

No. 97–5512. Eddington v. Groose, Superintendent, Jef-
ferson City Correctional Center. C. A. 8th Cir. Certio-
rari denied.
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No. 97–5513. Harbison v. Tennessee. Sup. Ct. Tenn. Cer-
tiorari denied.

No. 97–5516. Multani v. Newsweek, Inc., et al. Ct. App.
N. Y. Certiorari denied. Reported below: 90 N. Y. 2d 838, 683
N. E. 2d 334.

No. 97–5519. McSmith v. Tavares. Ct. App. Ga. Certiorari
denied.

No. 97–5530. Lambert v. Thompson, Superintendent, Ore-
gon State Penitentiary. C. A. 9th Cir. Certiorari denied.
Reported below: 113 F. 3d 1241.

No. 97–5534. Triplett v. Sheahan et al. C. A. 7th Cir.
Certiorari denied.

No. 97–5537. Brown v. Griffin et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 508.

No. 97–5542. Feely v. D’Orange. C. A. 2d Cir. Certiorari
denied. Reported below: 101 F. 3d 1393.

No. 97–5548. Warren v. Kuykendall et al. C. A. 5th Cir.
Certiorari denied.

No. 97–5551. Jones v. Wendel et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1477.

No. 97–5552. Slagle v. Indiana. Ct. App. Ind. Certiorari
denied. Reported below: 677 N. E. 2d 639.

No. 97–5556. Barber v. Thomas, Warden, et al. C. A. 11th
Cir. Certiorari denied. Reported below: 114 F. 3d 1201.

No. 97–5559. Fain v. Kerns et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 112 F. 3d 515.

No. 97–5564. Hayes v. Bessinger, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 112 F. 3d 509.

No. 97–5573. Taylor v. Purkett, Superintendent, Farm-
ington Correctional Center, et al. C. A. 8th Cir. Certio-
rari denied.

No. 97–5574. Taylor v. Box, Mayor of the City of Rock-
ford, Illinois, et al. C. A. 7th Cir. Certiorari denied.
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No. 97–5575. Bibbs v. MacDonald, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5576. Barrois v. Unidentified Party et al. C. A.
5th Cir. Certiorari denied. Reported below: 116 F. 3d 475.

No. 97–5581. Coggins v. 297 Lenox Realty Co. et al. C. A.
2d Cir. Certiorari denied. Reported below: 108 F. 3d 1369.

No. 97–5583. Hubbard v. Alabama Alcoholic Beverage
Control Board et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 105 F. 3d 672.

No. 97–5588. Gibson v. Cain, Warden, et al. C. A. 5th Cir.
Certiorari denied.

No. 97–5590. Dixon v. Mueller, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 105 F. 3d 664.

No. 97–5591. Guinn v. Tacha, Judge, United States Court
of Appeals for the Tenth Circuit, et al. C. A. 10th Cir.
Certiorari denied.

No. 97–5593. Jenkins v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 692 So. 2d 893.

No. 97–5595. Dickens v. Arizona. Sup. Ct. Ariz. Certiorari
denied. Reported below: 187 Ariz. 1, 929 P. 2d 468.

No. 97–5599. Smith v. Illinois. Sup. Ct. Ill. Certiorari de-
nied. Reported below: 176 Ill. 2d 217, 680 N. E. 2d 291.

No. 97–5600. Mink v. General Motors Corp. Ct. App. Mich.
Certiorari denied.

No. 97–5603. Rubio v. Smith, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1195.

No. 97–5608. McReynolds v. Commissioner, Office of Men-
tal Retardation and Developmental Disabilities of New
York, et al. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari
denied. Reported below: 238 App. Div. 2d 453, 656 N. Y. S. 2d 358.

No. 97–5609. Bauhaus v. Oklahoma et al. C. A. 10th Cir.
Certiorari denied. Reported below: 113 F. 3d 1245.
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No. 97–5611. Heit v. Michigan. Ct. App. Mich. Certiorari
denied.

No. 97–5615. May v. Baldwin, Superintendent, Eastern
Oregon Correctional Institution, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 109 F. 3d 557.

No. 97–5616. Corto v. National Scenery Studios. C. A.
2d Cir. Certiorari denied. Reported below: 112 F. 3d 503.

No. 97–5622. Herring v. Schotten, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5625. McCarty v. Dorsey, Warden. C. A. 10th Cir.
Certiorari denied. Reported below: 113 F. 3d 1246.

No. 97–5631. Brown v. Koenick et al. C. A. D. C. Cir.
Certiorari denied.

No. 97–5633. Warren v. Brunelle, Superintendent, Wyo-
ming Correctional Facility. C. A. 2d Cir. Certiorari denied.

No. 97–5636. Safford v. Doe et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 116 F. 3d 466.

No. 97–5639. Carr v. Georgia. Sup. Ct. Ga. Certiorari de-
nied. Reported below: 267 Ga. 547, 480 S. E. 2d 583.

No. 97–5653. Holder v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–5663. Hightower v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 116 F. 3d 475.

No. 97–5669. Allen v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–5703. Pulliam v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 176 Ill. 2d 261, 680 N. E. 2d 343.

No. 97–5719. Santos v. California. Sup. Ct. Cal. Certio-
rari denied.
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No. 97–5736. Hill v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 97–5764. Sinegal v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–5769. Kalasho v. Panzer et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1235.

No. 97–5780. Levy v. McQuigg et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 60.

No. 97–5786. Armstead v. United States; and
No. 97–5803. Armstead v. United States. C. A. 5th Cir.

Certiorari denied. Reported below: 114 F. 3d 504.

No. 97–5789. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 241.

No. 97–5791. Sjeklocha v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 114 F. 3d 1085.

No. 97–5792. Scherping v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 117 F. 3d 1053.

No. 97–5795. Brinson v. Baldwin, Superintendent, East-
ern Oregon Correctional Institution. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 406.

No. 97–5800. Reed v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1053.

No. 97–5801. Montalvo Silguero v. United States;
No. 97–5802. Torres v. United States; and
No. 97–5929. Beltran v. United States. C. A. 5th Cir.

Certiorari denied. Reported below: 114 F. 3d 520.

No. 97–5805. Villarreal v. Florida. Dist. Ct. App. Fla.,
1st Dist. Certiorari denied. Reported below: 687 So. 2d 256.

No. 97–5809. Shelton v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 108 F. 3d 977.

No. 97–5810. Watkins v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 284 Ill. App. 3d 1125, 708
N. E. 2d 1278.
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No. 97–5812. Suttle v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 111 F. 3d 895.

No. 97–5813. Zaragoza v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 123 F. 3d 472.

No. 97–5814. Washington v. Neville (three judgments). Ct.
App. Mich. Certiorari denied.

No. 97–5815. Benjamin v. Equal Employment Opportunity
Commission. C. A. 3d Cir. Certiorari denied. Reported below:
124 F. 3d 185.

No. 97–5820. Maguire v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 454 Pa. Super. 681, 685 A.
2d 210.

No. 97–5822. Medenbach v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 487.

No. 97–5823. Jordan v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 14.

No. 97–5826. Gifford v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 113 F. 3d 1251.

No. 97–5828. Huor v. California; and
No. 97–5849. Heng I v. California. Ct. App. Cal., 4th App.

Dist. Certiorari denied.

No. 97–5834. Gutierrez-Silva et al. v. United States.
C. A. 8th Cir. Certiorari denied. Reported below: 114 F. 3d 734.

No. 97–5835. Hankins v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 114 F. 3d 1198.

No. 97–5836. DePuew v. United States. C. A. 8th Cir.
Certiorari denied.

No. 97–5842. Johnson v. United States. C. A. 8th Cir.
Certiorari denied.

No. 97–5845. Bottone v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 111 F. 3d 293.

No. 97–5851. Rowell v. South Carolina. Sup. Ct. S. C.
Certiorari denied. Reported below: 326 S. C. 313, 487 S. E. 2d 185.

No. 97–5852. Rodriguez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 117 F. 3d 1418.
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No. 97–5855. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 65.

No. 97–5857. Turner v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 477.

No. 97–5858. Taylor v. United States. C. A. 4th Cir. Cer-
tiorari denied.

No. 97–5861. Colbert v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 395.

No. 97–5862. Joyce v. Thompson, Superintendent, Oregon
State Penitentiary. C. A. 9th Cir. Certiorari denied. Re-
ported below: 112 F. 3d 516.

No. 97–5864. Brock v. Carroll et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 241.

No. 97–5865. Burns v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 97–5867. Coleman v. Netherland, Warden. Sup. Ct.
Va. Certiorari denied.

No. 97–5870. Harrington v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 517.

No. 97–5874. Rivas v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 332.

No. 97–5875. Riddick v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 189.

No. 97–5876. Seck v. United States. C. A. D. C. Cir. Cer-
tiorari denied.

No. 97–5877. Ross v. United States; and
No. 97–5971. Brimage v. United States. C. A. 1st Cir.

Certiorari denied. Reported below: 115 F. 3d 73.

No. 97–5878. Richman v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 511.

No. 97–5880. Rodriguez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 120 F. 3d 274.

No. 97–5883. Langworthy v. Goicochea. Ct. App. Md.
Certiorari denied. Reported below: 345 Md. 719, 694 A. 2d 474.
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No. 97–5884. Leventhal v. Moseley et al. Ct. App. Ga.
Certiorari denied. Reported below: 224 Ga. App. 80, 479 S. E.
2d 427.

No. 97–5892. Whitlow v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 124 F. 3d 218.

No. 97–5895. Shelton v. Callahan, Acting Commissioner
of Social Security. C. A. 9th Cir. Certiorari denied. Re-
ported below: 111 F. 3d 138.

No. 97–5899. Underwood v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 394.

No. 97–5902. Giraldo v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 111 F. 3d 21.

No. 97–5906. Johnson v. Robbinsdale Independent School
District, No. 281, et al. C. A. 8th Cir. Certiorari denied.

No. 97–5909. Mayles v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–5911. Wagner v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–5912. Rufin v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 1431.

No. 97–5917. Hebron v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 689 A. 2d 587.

No. 97–5918. Ramon Goni v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 120 F. 3d 269.

No. 97–5923. Crowder v. United States et al. C. A. 3d
Cir. Certiorari denied.

No. 97–5925. Williams v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 114 F. 3d 1190.

No. 97–5926. Wheeler v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 702.

No. 97–5930. Calloway v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 116 F. 3d 1129.

No. 97–5931. Dingle v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 114 F. 3d 307.
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No. 97–5932. Daniels v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 1578.

No. 97–5933. Jefferson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 110 F. 3d 794.

No. 97–5934. Londono v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 116 F. 3d 58 and 466.

No. 97–5937. Kinard v. United States. Ct. App. D. C.
Certiorari denied. Reported below: 689 A. 2d 587.

No. 97–5941. Sterling v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 120.

No. 97–5942. Remy v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 1430.

No. 97–5946. Schofield v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 114 F. 3d 350.

No. 97–5953. Wiley v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 488.

No. 97–5954. Chavez-Valencia v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 116 F. 3d 127.

No. 97–5967. Glasper, aka Mann, aka Porter v. United
States. C. A. 5th Cir. Certiorari denied. Reported below: 119
F. 3d 1.

No. 97–5970. Brintley v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1433.

No. 97–5972. Stancell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1433.

No. 97–5973. Villa-Chaparro v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 115 F. 3d 797.

No. 97–5977. Freeman v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 114 F. 3d 1189.

No. 97–5979. Faircloth v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 110 F. 3d 61.

No. 97–5981. Gonzalez v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 114 F. 3d 1192.
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No. 97–5982. Celaya v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 486.

No. 97–5984. Correa v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 314.

No. 97–5988. Robinson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 113 F. 3d 1244.

No. 97–5990. Johnson et al. v. United States. C. A. 6th
Cir. Certiorari denied. Reported below: 114 F. 3d 1189.

No. 97–5991. Leak v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1178.

No. 97–5997. Bailey v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 1229.

No. 97–5999. Cooper v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1431.

No. 97–6003. Taylor v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 102 F. 3d 767.

No. 97–6007. Morgan, aka Jackson v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 116 F. 3d 492.

No. 97–6009. Mancus v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 1579.

No. 97–6011. Reyes v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 105 F. 3d 651.

No. 97–6014. Chriestmon v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1183.

No. 97–6015. Caban v. Wisconsin. Sup. Ct. Wis. Certiorari
denied. Reported below: 210 Wis. 2d 598, 563 N. W. 2d 501.

No. 97–6019. Freeman v. Upchurch, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 116 F. 3d 483.

No. 96–1824. Lee et al. v. Harcleroad et al. C. A. 9th
Cir. Motion of petitioners to defer consideration of petition for
writ of certiorari denied. Certiorari denied. Reported below:
107 F. 3d 1382.

No. 97–59. De Meo v. Smith Barney, Inc., et al. C. A. 2d
Cir. Petition for writ of certiorari or mandamus denied.
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No. 97–65. Young et al. v. Federal Deposit Insurance
Corporation et al. C. A. 4th Cir. Motion of petitioners to
strike the brief in opposition of respondents denied. Certiorari
denied. Reported below: 103 F. 3d 1180.

No. 97–95. UBC Southern Council of Industrial Work-
ers, Local Union No. 2713 v. Bruce Hardwood Floors.
C. A. 5th Cir. Motions of National Academy of Arbitrators and
American Arbitration Association for leave to file briefs as amici
curiae granted. Certiorari denied. Reported below: 103 F. 3d
449.

No. 97–226. Ackles v. Luttrell et al. Sup. Ct. Neb. Cer-
tiorari denied. Justice Breyer took no part in the consider-
ation or decision of this petition. Reported below: 252 Neb. 273,
561 N. W. 2d 573.

No. 97–286. Maryland v. Dennis. Ct. App. Md. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 345 Md. 649, 693 A. 2d 1150.

No. 97–472. Jones, Secretary of State of California v.
Bates et al. C. A. 9th Cir. Certiorari before judgment denied.

Rehearing Denied

No. 96–1750. Medico v. Medico et al., 521 U. S. 1121;
No. 96–1810. Rosenbaum v. Rosenbaum (two judgments), 521

U. S. 1105; and
No. 96–8674. Mickens v. Virginia, 520 U. S. 1269. Petitions

for rehearing denied.

No. 96–7981. Phillips v. Singletary, Secretary, Florida
Department of Corrections, 520 U. S. 1199. Motion for leave
to file petition for rehearing denied.

October 20, 1997

Miscellaneous Orders. (See also No. 97–5370, ante, p. 1.)

No. A–213 (97–5951). Sanders v. Behr et ux. Ct. App. Colo.
Application for stay, addressed to Justice O’Connor and referred
to the Court, denied.

No. D–1814. In re Disbarment of Shieh. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1101.]
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No. D–1823. In re Disbarment of Baldauff. Disbarment
entered. [For earlier order herein, see 521 U. S. 1134.]

No. D–1831. In re Disbarment of Scott. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1135.]

No. D–1832. In re Disbarment of Welcker. Disbarment
entered. [For earlier order herein, see 521 U. S. 1135.]

No. D–1840. In re Disbarment of Gilbert. Ronald Bart
Gilbert, of Miami, Fla., having requested to resign as a member
of the Bar of this Court, it is ordered that his name be stricken
from the roll of attorneys admitted to the practice of law before
this Court. The rule to show cause, issued on September 29,
1997 [521 U. S. 1147], is discharged.

No. D–1860. In re Disbarment of Schoeneman. Charles
W. Schoeneman, of Arlington, Va., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–1861. In re Disbarment of Wilson. Douglas
Downes Wilson, of Roanoke, Va., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–1862. In re Disbarment of Manson. Joseph F. Man-
son III, of Fairfax, Va., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1863. In re Disbarment of Futrell. Tim Futrell,
of Cambridge, Mass., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requir-
ing him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D–1864. In re Disbarment of Solber. Peter V. Solber,
of Chicago, Ill., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requir-
ing him to show cause why he should not be disbarred from the
practice of law in this Court.
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No. D–1865. In re Disbarment of Leibowitz. Saul R. Lei-
bowitz, of Chicago, Ill., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1866. In re Disbarment of Heinemann. Loren Len-
nis Heinemann, of Orland Park, Ill., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. M–19. Anderson v. Hopkins, Warden;
No. M–20. Gonzalez et al. v. Wing, Commissioner, New

York State Department of Social Services, et al.; and
No. M–21. Perez v. Bureau of Prisons et al. Motions to

direct the Clerk to file petitions for writs of certiorari out of time
denied.

No. 96–1037. Kiowa Tribe of Oklahoma v. Manufacturing
Technologies, Inc. Ct. Civ. App. Okla. [Certiorari granted,
521 U. S. 1117.] Motion of the Acting Solicitor General for leave
to participate in oral argument as amicus curiae and for divided
argument granted.

No. 96–8653. Gray v. Maryland. Ct. App. Md. [Certiorari
granted, 520 U. S. 1273.] Motion of the Acting Solicitor General
for leave to participate in oral argument as amicus curiae and
for divided argument granted.

No. 96–1769. Ohio Adult Parole Authority et al. v.
Woodard. C. A. 6th Cir. [Certiorari granted, 521 U. S. 1117.]
Motion of respondent to substitute David H. Bodiker, Esq., as
appointed counsel granted.

No. 97–5666. Tschanz v. Sweetwater County School Dis-
trict Number One et al. C. A. 10th Cir.; and

No. 97–5850. Johnson v. Oppel et al. C. A. 8th Cir. Mo-
tions of petitioners for leave to proceed in forma pauperis denied.
Petitioners are allowed until November 10, 1997, within which to
pay the docketing fee required by Rule 38(a) and to submit peti-
tions in compliance with Rule 33.1 of the Rules of this Court.

No. 97–6035. In re Clark. Petition for writ of mandamus
denied.
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Certiorari Granted

No. 97–16. Ohio Forestry Assn., Inc. v. Sierra Club
et al. C. A. 6th Cir. Certiorari granted. Reported below: 105
F. 3d 248.

No. 97–42. Eastern Enterprises v. Apfel, Commissioner
of Social Security, et al. C. A. 1st Cir. Certiorari granted.
Reported below: 110 F. 3d 150.

No. 97–147. Atlantic Mutual Insurance Co. v. Commis-
sioner of Internal Revenue. C. A. 3d Cir. Certiorari
granted. Reported below: 111 F. 3d 1056.

No. 96–8732. Edwards et al. v. United States. C. A. 7th
Cir. Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted limited to Question 1 presented by
the petition. Reported below: 105 F. 3d 1179.

Certiorari Denied

No. 96–1982. Aguirre v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 108 F. 3d 1284.

No. 96–9441. Martin v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 109 F. 3d 1177.

No. 96–9470. Aquino-Chacon v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 109 F. 3d 936.

No. 97–75. Northeast Ohio Coalition for the Homeless
et al. v. City of Cleveland. C. A. 6th Cir. Certiorari denied.
Reported below: 105 F. 3d 1107.

No. 97–104. Gutierrez de Martinez et al. v. Lamagno
et al. C. A. 4th Cir. Certiorari denied. Reported below: 111
F. 3d 1148.

No. 97–109. Gens, dba Helen Gens and Associates v. Fed-
eral Deposit Insurance Corporation. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 569.

No. 97–112. Tax Analysts v. Department of Justice et al.
C. A. D. C. Cir. Certiorari denied. Reported below: 107 F. 3d
923.
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No. 97–126. Mattern v. Eastman Kodak Co. et al. C. A.
5th Cir. Certiorari denied. Reported below: 104 F. 3d 702.

No. 97–172. Phillips et al. v. Borough of Keyport et al.
C. A. 3d Cir. Certiorari denied. Reported below: 107 F. 3d 164.

No. 97–280. Williamson et vir v. Liberty National Life
Insurance Co. et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 111 F. 3d 893.

No. 97–295. Smith et vir v. Hartford Insurance Group
et al. C. A. 3d Cir. Certiorari denied. Reported below: 111
F. 3d 127.

No. 97–310. Weinberger, Administrator of the Estate
of Weinberger, Deceased v. Wisconsin et al. C. A. 7th Cir.
Certiorari denied. Reported below: 105 F. 3d 1182.

No. 97–311. Gilbarco, Inc. v. Octel Communications Corp.
C. A. Fed. Cir. Certiorari denied. Reported below: 113 F. 3d
1255.

No. 97–312. Cunningham v. Schlumberger Well Serv-
ices. C. A. 5th Cir. Certiorari denied. Reported below: 117 F.
3d 1416.

No. 97–313. Guthmann, Administrator of the Estate of
Guthmann, Deceased v. Crouse Irving Memorial Hospital
et al. App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari de-
nied. Reported below: 234 App. Div. 2d 1012, 1018, and 1020, 652
N. Y. S. 2d 459, 460, 565, and 566.

No. 97–318. West, a Minor Child By and Through Her
Parent and Next Friend, Norris v. Waymire et al. C. A.
7th Cir. Certiorari denied. Reported below: 114 F. 3d 646.

No. 97–319. Chez Sez VIII, Inc., t/a United Video et al.
v. Verniero, Attorney General of New Jersey, et al.
Super. Ct. N. J., App. Div. Certiorari denied. Reported below:
297 N. J. Super. 331, 688 A. 2d 119.

No. 97–323. Lapidus v. Vann et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 112 F. 3d 91.

No. 97–324. Guido et ux., dba East Side Floor and Wall
v. City of Fairmont. Cir. Ct. Marion County, West Virginia.
Certiorari denied.
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No. 97–327. Consumers Education and Protective Assn.
et al. v. Pennsylvania Milk Marketing Board et al.
Commw. Ct. Pa. Certiorari denied. Reported below: 683 A. 2d
972.

No. 97–331. Baker Hughes Inc. et al. v. Jim Arnold Corp.
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 109
F. 3d 1567.

No. 97–342. Carreras v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied. Reported below: 936 S. W. 2d 727.

No. 97–353. Shieh v. Supreme Court of California et al.
Sup. Ct. Cal. Certiorari denied.

No. 97–384. Reshard et al., Co-Personal Representa-
tives of the Estate of Reshard v. Britt et al. C. A. 11th
Cir. Certiorari denied.

No. 97–386. Polaris Insurance Co., Ltd. v. Aqua-Marine
Constructors, Inc. C. A. 9th Cir. Certiorari denied. Re-
ported below: 110 F. 3d 663.

No. 97–393. Camoscio v. Mulligan, Chief Justice, Supe-
rior Court of Massachusetts, et al. App. Ct. Mass. Cer-
tiorari denied. Reported below: 42 Mass. App. 1108, 676 N. E.
2d 1175.

No. 97–394. Brown et vir v. Uniroyal, Inc., et al. C. A.
10th Cir. Certiorari denied. Reported below: 108 F. 3d 1306.

No. 97–401. Practice Management Information Corp. v.
American Medical Assn. C. A. 9th Cir. Certiorari denied.
Reported below: 121 F. 3d 516.

No. 97–407. Tempo, Inc., dba Tempo West, Inc. v. West,
Secretary of the Army. C. A. Fed. Cir. Certiorari denied.
Reported below: 108 F. 3d 1391.

No. 97–413. Diamant Boart, Inc. v. Martin, Individually
and as Personal Representative of the Estate of Martin,
Deceased. C. A. 4th Cir. Certiorari denied. Reported below:
114 F. 3d 1176.

No. 97–425. Bell, t/a Wes Outdoor Advertising Co. v.
New Jersey Department of Environmental Protection.
Super. Ct. N. J., App. Div. Certiorari denied.
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No. 97–431. Self v. Auburn Steel Co., Inc., et al. C. A.
8th Cir. Certiorari denied. Reported below: 116 F. 3d 481.

No. 97–469. Platek et al. v. Duquesne Club. C. A. 3d Cir.
Certiorari denied. Reported below: 107 F. 3d 863.

No. 97–473. Gill et al. v. Rhode Island et al. C. A. 1st
Cir. Certiorari denied. Reported below: 107 F. 3d 1.

No. 97–481. Shildmyer v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 112 F. 3d 518.

No. 97–487. Geraci et al. v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 125 F. 3d 851.

No. 97–493. Wilkerson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 84 F. 3d 692.

No. 97–494. Kiepfer v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 793.

No. 97–495. Black v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 198.

No. 97–497. Crawford v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 115 F. 3d 1397.

No. 97–507. Brackett v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 113 F. 3d 1396.

No. 97–525. Castleberry v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 1384.

No. 97–5033. Barton v. Norrod et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 1289.

No. 97–5253. Bornkessel v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 476.

No. 97–5393. Radvon v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1173.

No. 97–5546. Williams v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 97–5621. Slagel v. Shell Petroleum, Inc., et al.
C. A. 7th Cir. Certiorari denied.
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No. 97–5641. Summers v. Champion, Warden. C. A. 10th
Cir. Certiorari denied. Reported below: 108 F. 3d 1388.

No. 97–5642. Seymore v. Shawver & Sons, Inc., et al.
C. A. 10th Cir. Certiorari denied. Reported below: 111 F. 3d
794.

No. 97–5645. Gease v. Pennsylvania. Sup. Ct. Pa. Certio-
rari denied. Reported below: 548 Pa. 165, 696 A. 2d 130.

No. 97–5647. Garber v. Los Angeles Municipal Court.
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 97–5649. Wise v. McAninch, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 113 F. 3d 1236.

No. 97–5650. Brewer v. Compton, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5656. Garcia v. Ohio; Calo v. Ohio; White v. Ohio;
Richard v. Ohio; and Richard v. Ohio. Ct. App. Ohio, Cuya-
hoga County. Certiorari denied.

No. 97–5657. Norris v. Johnson et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1182.

No. 97–5660. Craig v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 699 So. 2d 865.

No. 97–5668. Copple v. Mechem Financial, Inc., et al.
C. A. 3d Cir. Certiorari denied.

No. 97–5672. Kit v. Arizona. Ct. App. Ariz. Certiorari
denied.

No. 97–5673. Hizbullahankhamon v. Goord, Commissioner,
New York Department of Correctional Services, et al.
C. A. 2d Cir. Certiorari denied.

No. 97–5676. Tatum v. Lanham, Commissioner, Maryland
Division of Correction, et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 120 F. 3d 262.

No. 97–5677. Arteaga v. United States Court of Appeals
for the Ninth Circuit. C. A. 9th Cir. Certiorari denied.
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No. 97–5678. Singleton v. Baker, Attorney General of
Georgia, et al. C. A. 11th Cir. Certiorari denied. Reported
below: 111 F. 3d 897.

No. 97–5679. Patrick v. Iowa. Ct. App. Iowa. Certiorari
denied. Reported below: 562 N. W. 2d 192.

No. 97–5684. Gudinas v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 693 So. 2d 953.

No. 97–5685. Dwight B. v. Jerri Lynn C. Ct. App. Cal., 4th
App. Dist. Certiorari denied.

No. 97–5689. Archer v. Valley Health Care Corp., dba
Methodist Hospital of Sacramento. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 97–5693. Mulberry v. Henderson, Superintendent,
Centennial Correctional Facility. C. A. 10th Cir. Certio-
rari denied. Reported below: 116 F. 3d 1489.

No. 97–5694. Mahapatra v. Onondaga County Depart-
ment of Social Services et al. C. A. 4th Cir. Certiorari
denied. Reported below: 113 F. 3d 1232.

No. 97–5695. Lewis v. Texas. Ct. App. Tex., 14th Dist. Cer-
tiorari denied.

No. 97–5696. Ikelionwu v. Burr et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 123.

No. 97–5697. Smith v. Office of Personnel Management.
C. A. Fed. Cir. Certiorari denied. Reported below: 113 F. 3d
1257.

No. 97–5698. Blackwell v. Condon, Attorney General
of South Carolina, et al. C. A. 4th Cir. Certiorari denied.
Reported below: 107 F. 3d 865.

No. 97–5707. Bronshtein v. Pennsylvania. Sup. Ct. Pa.
Certiorari denied. Reported below: 547 Pa. 460, 691 A. 2d 907.

No. 97–5709. Lamb v. Lamb. Sup. Ct. Alaska. Certiorari
denied.

No. 97–5715. Sacco v. New York et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 188.
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No. 97–5735. Lane v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 116 F. 3d 468.

No. 97–5773. Murphy v. United States et al. C. A. 10th
Cir. Certiorari denied. Reported below: 116 F. 3d 1489.

No. 97–5774. Mendoza v. Brown, Secretary of Veterans
Affairs. C. A. Fed. Cir. Certiorari denied. Reported below:
119 F. 3d 13.

No. 97–5777. Braun v. Bartlett et al. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–5799. Russell v. Brigman, Superintendent, Bla-
den County, North Carolina Correctional Unit, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 114 F. 3d 1177.

No. 97–5816. Wolfgram v. Wells Fargo Bank et al. Ct.
App. Cal., 3d App. Dist. Certiorari denied. Reported below: 53
Cal. App. 4th 43, 61 Cal. Rptr. 2d 694.

No. 97–5847. Barfield v. BellSouth Telecommunications,
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 116 F.
3d 1477.

No. 97–5871. Decator v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 511.

No. 97–5873. Gottschalk v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 486.

No. 97–5879. Hyde v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 486.

No. 97–5889. Adkins v. Dixon et al. Sup. Ct. Va. Certio-
rari denied. Reported below: 253 Va. 275, 482 S. E. 2d 797.

No. 97–5905. Hicks v. Workers’ Compensation Appeals
Board et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 97–5913. Sloan v. Roberts et al. Sup. Ct. Va. Certio-
rari denied.

No. 97–5922. Speede v. Thompson, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 114 F. 3d 1177.
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No. 97–5924. Perelman v. Davila et al. (two judgments).
C. A. 9th Cir. Certiorari denied. Reported below: 112 F. 3d 515.

No. 97–5938. Meny v. Norris, Director, Arkansas Depart-
ment of Correction. C. A. 8th Cir. Certiorari denied.

No. 97–5976. Gibson v. West, Secretary of the Army.
C. A. 3d Cir. Certiorari denied.

No. 97–5986. Padgett v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 393.

No. 97–5987. Quarles v. Delaware. Sup. Ct. Del. Certio-
rari denied. Reported below: 696 A. 2d 1334.

No. 97–5998. Bottone v. United States; and
No. 97–6016. Rivera v. United States. C. A. 2d Cir. Cer-

tiorari denied. Reported below: No. 97–6016, 111 F. 3d 293.

No. 97–6001. Peake v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 116 F. 3d 473.

No. 97–6002. Vincent v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 109 F. 3d 771.

No. 97–6017. Duarte v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 186.

No. 97–6021. Georges v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 486.

No. 97–6022. Gooden v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 721.

No. 97–6023. Flores-Mireles v. United States. C. A. 8th
Cir. Certiorari denied. Reported below: 112 F. 3d 337.

No. 97–6028. Blumeyer v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 114 F. 3d 758.

No. 97–6038. Bogle v. United States. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1271.

No. 97–6039. Mendoza et al. v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 108 F. 3d 1155.
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No. 97–6040. Martin v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 702.

No. 97–6041. Malanitini v. United States;
No. 97–6052. Wheaton v. United States; and
No. 97–6084. Gainey v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 119 F. 3d 4.

No. 97–6042. McKeown v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 108 F. 3d 1380.

No. 97–6045. Robertson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 121 F. 3d 719.

No. 97–6046. Owens v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 97–6047. Portillo-Rodriguez v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 117 F. 3d 1429.

No. 97–6057. Bendolph v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 116 F. 3d 470.

No. 97–6060. Sellman v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 116 F. 3d 473.

No. 97–6066. Westerfield v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 116 F. 3d 466.

No. 97–6083. Ellington v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 112 F. 3d 1172.

No. 97–6085. Hudson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 100 F. 3d 1409.

No. 97–6086. Foy, aka Green v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 122 F. 3d 1078.

No. 97–6090. Broaden v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 1486.

No. 97–6091. Alvarez v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 116 F. 3d 1489.

No. 97–6095. Ramirez-Cruz v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 113 F. 3d 1244.
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No. 97–6096. Gutierrez Rivera v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 119 F. 3d 4.

No. 97–6100. Duk Kyung Kim v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 105 F. 3d 1579.

No. 97–6102. McCounly v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1433.

No. 97–6106. Verna v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 499.

No. 97–6110. White v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1481.

No. 97–6119. Mainville v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 114 F. 3d 1189.

No. 97–6120. Bruce v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–6135. Byrd v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 770.

No. 97–6138. Carroll v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 510.

No. 97–6143. Morfa v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 459.

No. 97–6150. Casey v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1177.

No. 97–6177. Latney v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 108 F. 3d 1446.

No. 96–9187. Brown v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

Opinion of Justice Stevens, with whom Justice Souter,
Justice Ginsburg, and Justice Breyer join, respecting the
denial of the petition for writ of certiorari.

In Texas, although juries are required to assess a capital de-
fendant’s “future dangerousness” before sentencing him to death,
he is prohibited from presenting truthful information to the jury
about when he would be eligible for parole if sentenced to life.
In the present case, the petitioner would have been required to
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spend 35 years in prison before becoming eligible for parole if he
had been sentenced to life imprisonment.1 He sought to present
this truthful information to the jury, coupled with evidence that
people become less dangerous over time. He was prohibited from
doing so by Texas law.

There is obvious tension between this rule and our basic hold-
ing in Simmons v. South Carolina, 512 U. S. 154 (1994). As
Justice Scalia correctly observed, a logical application of that
holding would permit “the admission of evidence showing that
parolable life-sentence murderers are in fact almost never paroled,
or are paroled only after age 70; . . . or evidence showing that,
though under current law the defendant will be parolable in 20
years, the recidivism rate for elderly prisoners released after long
incarceration is negligible.” Id., at 184–185 (dissenting opinion);
see also id., at 172–174 (Souter, J., concurring).2

1 Texas has since amended its parole law: A prisoner sentenced to life
imprisonment for a capital felony is now ineligible for parole for at least 40
years. Tex. Code Crim. Proc. Ann., Art. 42.18, § 8(b)(2) (Vernon Supp. 1997).

2 Poll data from various States support the conclusion that full information
would have an impact on jurors’ decisionmaking. In Nebraska, for example,
although 80.4% of people support capital punishment in the abstract, only
51.6% prefer the death penalty when the alternative is life imprisonment when
the defendant would be ineligible for parole for 25 years. See Bowers, Van-
diver, & Dugan, A New Look at Public Opinion on Capital Punishment: What
Citizens and Legislators Prefer, 22 Am. J. Crim. L. 77, 101, 105 (1994). In-
deed, support for the death penalty dropped in each State when life imprison-
ment was presented as an alternative, when the defendant would be parole
ineligible for 25 years. See id., at 89–90 (support for death penalty dropped
from 77% to 62% in Arkansas, from 64% to 45% in Virginia, and from 75% to
53% in Georgia when alternative was life imprisonment when defendant would
be parole ineligible for 25 years). Not surprisingly, the death penalty becomes
even less attractive as the length of parole ineligibility increases. See id., at
105 (while 51.6% of people in Nebraska prefer the death penalty when the
alternative is life imprisonment when defendant would be parole ineligible for
25 years, only 46.4% prefer the death penalty when defendant would be parole
ineligible for 40 years).

The poll data also support the argument that the life-without-parole option
considered in Simmons is different in degree, but not in kind, from the
sentencing options at issue here, see Simmons, 512 U. S., at 184–185
(Scalia, J., dissenting). In Georgia, for example, while 75% of people sup-
port the death penalty in the abstract, support for the death penalty drops
to 53% when a defendant would be parole ineligible for 25 years, and to 46%
when a defendant would never be eligible for parole. See Bowers, 22 Am.
J. Crim. L., at 89–90. Similarly, in Nebraska, while 80.4% of the population
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The situation in Texas is especially troubling. In Texas, the
jury determines the sentence to be imposed after conviction in a
significant number of noncapital felony cases. In those noncapital
cases, Texas law requires that the jury be given an instruction
explaining when the defendant will become eligible for parole.3

Thus, the Texas Legislature has recognized that, without such an
instruction, Texas jurors may not fully understand the range of
sentencing options available to them. Perversely, however, in
capital cases, Texas law prohibits the judge from letting the jury
know when the defendant will become eligible for parole if he is
not sentenced to death. The Texas rule unquestionably tips the
scales in favor of a death sentence that a fully informed jury
might not impose.

My primary purpose in writing, however, is not to comment on
the merits of petitioner’s constitutional claims, but to reiterate
the important point that the Court’s action in denying certiorari
does not constitute either a decision on the merits of the questions
presented, see Singleton v. Commissioner, 439 U. S. 940, 942
(1978) (opinion of Stevens, J., respecting denial of certiorari), or

supports capital punishment in the abstract, death penalty support drops to
51.6% when the defendant would be parole ineligible for 25 years, to 46.4%
when the defendant would be parole ineligible for 40 years, and to 42.9%
when the defendant would never be eligible for parole. See id., at 101, 103,
105. Indeed, in Kansas, support for the death penalty drops to the same
level (49%) when people are presented with the alternative of life without
parole or life imprisonment with 40 years of parole ineligibility. See id.,
at 90.

3 “In the penalty phase of the trial of a felony case in which the punish-
ment is to be assessed by the jury rather than the court, if the offense of
which the jury has found the defendant guilty is listed in Section 3g(a)(1),
Article 42.12, of this code or if the judgment contains an affirmative finding
under Section 3g(a)(2), Article 42.12, of this code, unless the defendant has
been convicted of a capital felony the court shall charge the jury in writing
as follows:

. . . . .
“ ‘Under the law applicable in this case, if the defendant is sentenced to a

term of imprisonment, he will not become eligible for parole until the actual
time served equals one-half of the sentence imposed or 30 years, whichever
is less, without consideration of any good conduct time he may earn. If the
defendant is sentenced to a term of less than four years, he must serve at
least two years before he is eligible for parole. Eligibility for parole does
not guarantee that parole will be granted.’ ” Tex. Code Crim. Proc. Ann.,
Art. 37.07, § 4(a) (Vernon Supp. 1997); see also id., §§ 4(b)–(c).
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an appraisal of their importance. Moreover, as was true of the
underlying issue raised in three related cases in 1983,4 and re-
solved three years later in Batson v. Kentucky, 476 U. S. 79
(1986), the likelihood that the issue will be resolved correctly may
increase if this Court allows other tribunals “to serve as labora-
tories in which the issue receives further study before it is ad-
dressed by this Court.” 5

No. 97–79. Overcash, Guardian ad Litem v. Doe et ux.
Sup. Ct. S. C. Motion of Alliance for Rights of Children et al.
for leave to file a brief as amici curiae granted. Motion of re-
spondents for leave to proceed in forma pauperis granted. Cer-
tiorari denied.

No. 97–92. Ieyoub, Attorney General of Louisiana, et al.
v. Causeway Medical Suite et al. C. A. 5th Cir. Certiorari
denied. Justice Scalia would grant the petition for writ of cer-
tiorari. Reported below: 109 F. 3d 1096.

No. 97–135. Old Vail Partners v. County of Riverside
et al. C. A. 9th Cir. Motion of National Association of Home
Builders et al. for leave to file a brief as amici curiae granted.
Certiorari denied. Reported below: 108 F. 3d 338.

No. 97–307. Osram Sylvania Products, Inc. v. Von Der
Ahe et al. C. A. 9th Cir. Motions of American Petroleum In-
stitute, Grocery Manufacturers of America, Inc., and Hewlett-
Packard Co. et al. for leave to file briefs as amici curiae granted.
Certiorari denied. Reported below: 111 F. 3d 137 and 653.

No. 97–5133. Preston v. Bowersox, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Motion of peti-
tioner to strike respondent’s brief in opposition denied. Certio-
rari denied. Reported below: 100 F. 3d 596.

Rehearing Denied

No. 96–1436. De Wiest v. Dehaene et al., 520 U. S. 1170.
Motion of petitioner for leave to proceed further herein in forma

4 McCray v. New York, 461 U. S. 961 (1983) (cert. denied); Miller v. Illi-
nois, 461 U. S. 961 (1983) (cert. denied); Perry v. Louisiana, 461 U. S. 961
(1983) (cert. denied).

5 McCray, 461 U. S., at 962–963 (opinion of Stevens, J., respecting denial
of certiorari).
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pauperis granted. Motion for leave to file petition for rehear-
ing denied.

October 21, 1997
Miscellaneous Order

No. 97–6364 (A–274). In re Bannister. Application for stay
of execution of sentence of death, presented to Justice Thomas,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

October 24, 1997

Dismissal Under Rule 46

No. 97–467. Dengle v. Immigration and Naturalization
Service. C. A. 5th Cir. Certiorari dismissed under this Court’s
Rule 46.1. Reported below: 122 F. 3d 1066.

October 28, 1997
Certiorari Denied

No. 97–6541 (A–307). Ransom v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Application for stay of execution of sentence of
death, presented to Justice Scalia, and by him referred to the
Court, denied. Certiorari denied. Justice Stevens and Jus-
tice Ginsburg would grant the application for stay of execution.
Reported below: 126 F. 3d 716.

October 31, 1997
Certiorari Granted

No. 97–174. Cass County, Minnesota, et al. v. Leech Lake
Band of Chippewa Indians. C. A. 8th Cir. Certiorari granted.
Reported below: 108 F. 3d 820.

No. 97–372. United States v. United States Shoe Corp.
C. A. Fed. Cir. Certiorari granted. Reported below: 114 F. 3d
1564.

No. 96–8986. Hohn v. United States. C. A. 8th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted limited to the following question: “In light of
the fact that the Court of Appeals denied the petitioner’s request
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for a certificate of appealability, does this Court have jurisdiction
to grant certiorari, vacate, and remand this case per the sugges-
tion of the Acting Solicitor General?” Jeffrey S. Sutton, Esq., of
Columbus, Ohio, a member of the Bar of this Court, is invited to
brief and argue this case as amicus curiae against this Court’s
jurisdiction. Reported below: 99 F. 3d 892.

November 3, 1997

Certiorari Granted—Vacated and Remanded

No. 96–1430. United States v. Schleibaum. C. A. 10th Cir.
Motion of respondent for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Johnson v. United
States, 520 U. S. 461 (1997). Reported below: 102 F. 3d 1043.

Miscellaneous Orders

No. A–269. In re Banks. Ct. App. D. C. Application for
stay, addressed to Justice Breyer and referred to the Court,
denied.

No. D–1821. In re Disbarment of Siddiqi. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1134.]

No. D–1833. In re Disbarment of Tobin. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1135.]

No. D–1843. In re Disbarment of Tuccori. Lawrence
Stanley Tuccori, of Fresno, Cal., having requested to resign as a
member of the Bar of this Court, it is ordered that his name be
stricken from the roll of attorneys admitted to the practice of law
before this Court. The rule to show cause, issued on September
29, 1997 [521 U. S. 1148], is discharged.

No. D–1867. In re Disbarment of Mann. Stanley B. Mann,
of Encino, Cal., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requir-
ing him to show cause why he should not be disbarred from the
practice of law in this Court.

No. D–1868. In re Disbarment of Kenyon. Karl L. Ken-
yon, of Anderson, S. C., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
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quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1869. In re Disbarment of Steinberg. Henry Ma-
thew Steinberg, of San Francisco, Cal., is suspended from the
practice of law in this Court, and a rule will issue, returnable
within 40 days, requiring him to show cause why he should not
be disbarred from the practice of law in this Court.

No. M–22. Hedges v. Stumbo et al. Motion to direct the
Clerk to file petition for writ of certiorari out of time denied.

No. M–23. In re Doe. Motion for leave to file petition for
writ of certiorari under seal denied.

No. 96–679. Piscataway Township Board of Education v.
Taxman. C. A. 3d Cir. [Certiorari granted, 521 U. S. 1117.]
Motion of the Acting Solicitor General for leave to participate
in oral argument as amicus curiae and for divided argument
granted.

No. 96–827. Crawford-El v. Britton. C. A. D. C. Cir.
[Certiorari granted, 520 U. S. 1273.] Motion of the Acting Solici-
tor General for leave to participate in oral argument as amicus
curiae and for divided argument granted.

No. 96–1578. Phillips et al. v. Washington Legal Foun-
dation et al. C. A. 5th Cir. [Certiorari granted, 521 U. S.
1117.] Motion of the Acting Solicitor General for leave to partici-
pate in oral argument as amicus curiae and for divided argu-
ment granted.

No. 96–1400. California et al. v. Deep Sea Research,
Inc., et al. C. A. 9th Cir. [Certiorari granted, 520 U. S. 1263.]
Motion of the Acting Solicitor General for divided argument
granted, and the time for oral argument is allotted as follows:
petitioners, 25 minutes; respondent Deep Sea Research, Inc., 25
minutes; and the Acting Solicitor General, 10 minutes. Motion of
Columbus-America Discovery Group et al. for leave to participate
in oral argument as amici curiae denied.

No. 96–8516. Bousley v. Brooks, Warden. C. A. 8th Cir.
[Certiorari granted, 521 U. S. 1152.] Motion for appointment of
counsel granted, and it is ordered that L. Marshall Smith, Esq.,
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of St. Paul, Minn., be appointed to serve as counsel for petitioner
in this case.

No. 97–215. Calderon, Warden v. Thompson. C. A. 9th Cir.
[Certiorari granted, 521 U. S. 1136 and 1140.] Motion of respond-
ent for leave to proceed further herein in forma pauperis granted.

No. 97–475. El Al Israel Airlines, Ltd. v. Tsui Yuan
Tseng. C. A. 2d Cir. The Acting Solicitor General is invited to
file a brief in this case expressing the views of the United States.

No. 97–5748. Larson v. Ohlander. C. A. 10th Cir. Motion
of petitioner for leave to proceed in forma pauperis denied.
Petitioner is allowed until November 24, 1997, within which to
pay the docketing fee required by Rule 38(a) and to submit a
petition in compliance with Rule 33.1 of the Rules of this Court.

No. 97–6284. In re Woods. Petition for writ of habeas cor-
pus denied.

No. 97–5758. In re Fuentes; and
No. 97–5854. In re Okpala. Petitions for writs of manda-

mus denied.

No. 97–5811. In re Reeves. Petition for writ of mandamus
and/or prohibition denied.

No. 97–5806. In re Washington. Petition for writ of prohi-
bition denied.

Certiorari Denied

No. 96–1839. Wiles v. United States; and
No. 96–8626. Schleibaum v. United States. C. A. 10th Cir.

Certiorari denied. Reported below: No. 96–1839, 102 F. 3d 1043
and 106 F. 3d 1516; No. 96–8626, 102 F. 3d 1043.

No. 96–2041. Boyd et al. v. Browner, Administrator,
Environmental Protection Agency, et al. C. A. D. C. Cir.
Certiorari denied. Reported below: 107 F. 3d 922.

No. 96–2045. Sosne v. Reinert & Duree et al.; and
No. 97–7. Reinert & Duree et al. v. Sosne, Bankruptcy

Trustee for Just Brakes Corporate Systems, Inc. C. A.
8th Cir. Certiorari denied. Reported below: 108 F. 3d 881.
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No. 96–2054. East Columbia Basin Irrigation District v.
United States. C. A. 9th Cir. Certiorari denied. Reported
below: 105 F. 3d 517.

No. 96–9542. Gibson v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 547 Pa. 71, 688 A. 2d 1152.

No. 96–9547. White v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 939 S. W. 2d 887.

No. 97–133. Zimomra v. Alamo Rent-A-Car, Inc., et al.
C. A. 10th Cir. Certiorari denied. Reported below: 111 F. 3d
1495.

No. 97–137. Anderson v. Commissioner of Internal Reve-
nue. C. A. 9th Cir. Certiorari denied. Reported below: 106 F.
3d 406.

No. 97–141. Riggs v. Doctor’s Associates, Inc. C. A. 2d
Cir. Certiorari denied. Reported below: 107 F. 3d 126.

No. 97–145. Distajo et al. v. Doctor’s Associates, Inc.; and
No. 97–146. Distajo et al. v. Doctor’s Associates, Inc.

C. A. 2d Cir. Certiorari denied. Reported below: No. 97–146, 107
F. 3d 126.

No. 97–163. Swanson v. General Services Administration
et al. C. A. 5th Cir. Certiorari denied. Reported below: 110
F. 3d 1180.

No. 97–170. Ross Brothers Construction Co. v. National
Labor Relations Board et al. C. A. 6th Cir. Certiorari de-
nied. Reported below: 113 F. 3d 1235.

No. 97–180. Barr et ux. v. Anne Arundel Medical Center
et al. C. A. 4th Cir. Certiorari denied. Reported below: 112
F. 3d 508.

No. 97–185. New Breed Leasing Corp. v. National Labor
Relations Board. C. A. 9th Cir. Certiorari denied. Reported
below: 111 F. 3d 1460.

No. 97–186. Weiss et al. v. Alaska et al. Sup. Ct. Alaska.
Certiorari denied. Reported below: 939 P. 2d 380.

No. 97–189. MobileTel, Inc. v. Federal Communications
Commission et al. C. A. D. C. Cir. Certiorari denied. Re-
ported below: 107 F. 3d 888.
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No. 97–208. National Academy of Sciences v. Animal
Legal Defense Fund et al. C. A. D. C. Cir. Certiorari de-
nied. Reported below: 104 F. 3d 424.

No. 97–235. Leech Lake Band of Chippewa Indians v.
Cass County et al. C. A. 8th Cir. Certiorari denied. Re-
ported below: 108 F. 3d 820.

No. 97–265. Gjerde v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 595.

No. 97–317. Gutierrez, Governor of Guam, et al. v. Guam
Society of Obstetricians and Gynecologists et al. C. A.
9th Cir. Certiorari denied. Reported below: 100 F. 3d 691.

No. 97–322. Alexander v. Whitman, Governor of New
Jersey, et al. C. A. 3d Cir. Certiorari denied. Reported
below: 114 F. 3d 1392.

No. 97–334. Milden et ux. v. Joseph, Trustee. C. A. 9th
Cir. Certiorari denied. Reported below: 111 F. 3d 138.

No. 97–341. Oldfather et al. v. CIGNA Insurance Co.,
fka INA Underwriters Insurance Co. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 138.

No. 97–344. Wilson v. Washington et al. Ct. App. Wash.
Certiorari denied. Reported below: 84 Wash. App. 332, 929 P.
2d 448.

No. 97–347. Kaucky v. Southwest Airlines Co. C. A. 7th
Cir. Certiorari denied. Reported below: 109 F. 3d 349.

No. 97–349. Silver v. Lincoln National Life Insurance
Co., as Assignee of the Santa Fe Private Equity Fund II,
L. P. C. A. 7th Cir. Certiorari denied. Reported below: 114
F. 3d 1191.

No. 97–350. Taiwo Okusami v. Psychiatric Institute of
Washington, Inc., et al. C. A. D. C. Cir. Certiorari denied.
Reported below: 81 F. 3d 1147.

No. 97–356. Nicholson et al. v. World Business Network,
Inc., et al. C. A. 11th Cir. Certiorari denied. Reported below:
105 F. 3d 1361.
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No. 97–358. Price et al. v. FCC National Bank. App. Ct.
Ill., 1st Dist. Certiorari denied. Reported below: 285 Ill. App.
3d 661, 673 N. E. 2d 1068.

No. 97–360. United States Surgical Corp. v. Ethicon, Inc.,
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 103
F. 3d 1554.

No. 97–362. Brown et ux., Individually and as Guardians
and Natural Parents of Brown et al. v. American Motor-
ists Insurance Co. C. A. 3d Cir. Certiorari denied. Reported
below: 111 F. 3d 125.

No. 97–364. Nidds v. Schindler Elevator Corp. C. A. 9th
Cir. Certiorari denied. Reported below: 113 F. 3d 912.

No. 97–366. McGahren, Personal Representative of the
Estate of McGahren v. First Citizens Bank & Trust Co.
et al. C. A. 4th Cir. Certiorari denied. Reported below: 111
F. 3d 1159.

No. 97–368. White v. Provident Life & Accident Insur-
ance Co. C. A. 4th Cir. Certiorari denied. Reported below:
114 F. 3d 26.

No. 97–374. Sigmon et al. v. Southwest Airlines Co. C. A.
5th Cir. Certiorari denied. Reported below: 110 F. 3d 1200.

No. 97–379. Darakshan et al. v. City of Berkeley et al.
Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 97–380. Bestrom v. Bankers Trust Co. C. A. 8th Cir.
Certiorari denied. Reported below: 114 F. 3d 741.

No. 97–383. Voinche v. Federal Bureau of Investigation.
C. A. D. C. Cir. Certiorari denied.

No. 97–389. Smiley v. Kentucky. Cir. Ct. Hardin County, Ky.
Certiorari denied.

No. 97–390. Harris v. Jensen et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1492.

No. 97–396. Edwards v. Arkansas. Sup. Ct. Ark. Certio-
rari denied. Reported below: 328 Ark. 394, 943 S. W. 2d 600.
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No. 97–397. Rinella v. Robinson, Administrator, Attor-
ney Registration and Disciplinary Commission, Supreme
Court of Illinois. Sup. Ct. Ill. Certiorari denied. Reported
below: 175 Ill. 2d 504, 677 N. E. 2d 909.

No. 97–398. Forgione v. Commercial Credit Corp. App.
Ct. Conn. Certiorari denied.

No. 97–408. Patent Office Professional Assn. v. Fed-
eral Labor Relations Authority. C. A. D. C. Cir. Certio-
rari denied.

No. 97–418. Advance Reproduction Co., Inc. v. United
States et al. C. A. 6th Cir. Certiorari denied. Reported
below: 110 F. 3d 63.

No. 97–420. J. E. Merit Constructors, Inc. v. Davis. C. A.
5th Cir. Certiorari denied. Reported below: 119 F. 3d 1.

No. 97–422. Anderson v. Panos et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 494.

No. 97–432. Heimann v. Department of Agriculture.
C. A. 8th Cir. Certiorari denied. Reported below: 104 F. 3d 139.

No. 97–434. In re Smith. C. A. 10th Cir. Certiorari denied.

No. 97–437. Spahn, Guardian of Folz v. Wittman, Guard-
ian ad Litem for Folz, et al. Sup. Ct. Wis. Certiorari de-
nied. Reported below: 210 Wis. 2d 558, 563 N. W. 2d 485.

No. 97–441. Smith, Administrator of the Estate of Smith,
Deceased, et al. v. Hartford Accident & Indemnity Co.
et al. Sup. Ct. Kan. Certiorari denied. Reported below: 262
Kan. 570, 938 P. 2d 1281.

No. 97–447. Martin v. City of New York et al. C. A. 2d
Cir. Certiorari denied. Reported below: 116 F. 3d 466.

No. 97–452. DeJesus v. Stepanik, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied. Reported below: 118 F. 3d 1575.

No. 97–457. Weddell v. Hochman et al. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 878.
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No. 97–470. Biggins v. Hazen Paper Co. et al. C. A. 1st
Cir. Certiorari denied. Reported below: 111 F. 3d 205.

No. 97–477. Michalowski v. New Jersey Department of
Labor, Board of Review. Super. Ct. N. J., App. Div. Certio-
rari denied.

No. 97–480. Root et al. v. Bollman Hat Co., Sponsor of
the Bollman Hat Company Health and Welfare Benefits
Plan. C. A. 3d Cir. Certiorari denied. Reported below: 112 F.
3d 113.

No. 97–483. Cross v. Nichols et al. Ct. App. Tex., 2d Dist.
Certiorari denied.

No. 97–490. Curasi v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 415.

No. 97–496. Adams Ford Belton, Inc. v. Missouri Motor
Vehicle Commission et al. Sup. Ct. Mo. Certiorari denied.
Reported below: 946 S. W. 2d 199.

No. 97–500. Zelma, on Behalf of Shawne L. for the Ap-
pointment of a Guardian ad Litem v. McLeod et al. C. A.
2d Cir. Certiorari denied.

No. 97–506. Ulrich v. St. Paul Ramsey Hospital et al.
C. A. 8th Cir. Certiorari denied. Reported below: 113 F. 3d 1239.

No. 97–509. Cerwinski v. Insurance Services Office, Inc.
C. A. 2d Cir. Certiorari denied. Reported below: 112 F. 3d 503.

No. 97–513. Fry v. Allergan Medical Optics. Sup. Ct.
R. I. Certiorari denied. Reported below: 695 A. 2d 511.

No. 97–517. Haeger v. Edmond et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1252.

No. 97–519. Bak v. Runyon, Postmaster General. C. A.
9th Cir. Certiorari denied. Reported below: 112 F. 3d 515.

No. 97–531. Avaiteca, S. A. v. Roman et al. C. A. 5th Cir.
Certiorari denied. Reported below: 120 F. 3d 265.

No. 97–534. Wheeler v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 120 F. 3d 266.
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No. 97–538. Terhune, Director, California Department
of Corrections v. McBath. C. A. 9th Cir. Certiorari denied.
Reported below: 121 F. 3d 716.

No. 97–555. Sears v. Massachusetts Board of Registra-
tion of Chiropractors. Sup. Jud. Ct. Mass. Certiorari denied.
Reported below: 425 Mass. 1011, 680 N. E. 2d 1172.

No. 97–558. Napoleon v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 46 M. J. 279.

No. 97–571. Glenos v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 9 and 11.

No. 97–579. Resort Properties, Inc. v. Miserandino et ux.
Ct. App. Md. Certiorari denied. Reported below: 345 Md. 43,
691 A. 2d 208.

No. 97–589. Dahod, aka Dahodwala v. United States.
C. A. 11th Cir. Certiorari denied. Reported below: 106 F. 3d
1547.

No. 97–593. Bowers v. Missouri State Employees’ Retire-
ment System Board of Trustees. C. A. 8th Cir. Certiorari
denied. Reported below: 116 F. 3d 480.

No. 97–5038. Simmons v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 944 S. W. 2d 165.

No. 97–5176. Bradley v. Ohio. Ct. App. Ohio, Scioto County.
Certiorari denied.

No. 97–5378. Bush v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 942 S. W. 2d 489.

No. 97–5404. Jones v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 267 Ga. 592, 481 S. E. 2d 821.

No. 97–5446. Riddle v. BellSouth Business Systems.
C. A. 11th Cir. Certiorari denied. Reported below: 110 F. 3d
798.

No. 97–5475. Ming You v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 113 F. 3d 1233.

No. 97–5528. Bradford v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 14 Cal. 4th 1005, 929 P. 2d 544.
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No. 97–5691. Smith v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 944 S. W. 2d 901.

No. 97–5713. Powell v. Nevada. Sup. Ct. Nev. Certiorari
denied. Reported below: 113 Nev. 41, 930 P. 2d 1123.

No. 97–5714. Smith v. Gilmore, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 111 F. 3d 55.

No. 97–5716. James v. Delgado et al. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–5717. Skolnick v. Doria, Sheriff, DuPage County,
Illinois, et al. C. A. 7th Cir. Certiorari denied.

No. 97–5720. Moore v. Fennema et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 97–5721. Smith v. Committee of the Supreme Court
of South Carolina on Character and Fitness. Sup. Ct.
S. C. Certiorari denied.

No. 97–5728. Cortez v. Merit Systems Protection Board.
C. A. Fed. Cir. Certiorari denied. Reported below: 108 F. 3d
1395.

No. 97–5729. Love v. Norris, Director, Arkansas Depart-
ment of Correction. C. A. 8th Cir. Certiorari denied.

No. 97–5746. Roll v. Missouri. Sup. Ct. Mo. Certiorari de-
nied. Reported below: 942 S. W. 2d 370.

No. 97–5755. Griffin v. Jackson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–5759. Edwards v. Kansas. Sup. Ct. Kan. Certio-
rari denied.

No. 97–5762. Harris v. Kaver et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 108 F. 3d 1381.

No. 97–5765. Schirner et ux. v. Wicomico County Plan-
ning and Zoning Commission et al. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 112 Md. App. 776.

No. 97–5767. Anderson v. Southern Stevedoring Co., Inc.,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 116
F. 3d 1477.
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No. 97–5771. Johns v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 285 Ill. App. 3d 1091, 709 N. E.
2d 311.

No. 97–5778. Lovett v. Florida. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 693 So. 2d 986.

No. 97–5781. Sullivan v. Colorado. Ct. App. Colo. Certio-
rari denied.

No. 97–5782. Jackson v. Duckworth, Superintendent, In-
diana State Reformatory. C. A. 7th Cir. Certiorari denied.
Reported below: 112 F. 3d 878.

No. 97–5788. A. B. R. v. Vermont Department of Social
and Rehabilitation Services. Sup. Ct. Vt. Certiorari de-
nied. Reported below: 166 Vt. 642, 693 A. 2d 1058.

No. 97–5790. Volosin v. Construction Contractors Board
et al. Ct. App. Ore. Certiorari denied. Reported below: 145
Ore. App. 482, 928 P. 2d 366.

No. 97–5797. Chapman v. LeCureux, Warden. C. A. 6th
Cir. Certiorari denied.

No. 97–5807. Calhoun v. Ball Corp. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1245.

No. 97–5818. Cerato v. Morton, Administrator, New Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 97–5819. Jones v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 15 Cal. 4th 119, 931 P. 2d 960.

No. 97–5825. Dolenc v. District Attorney of Allegheny
County, Pennsylvania, et al. Sup. Ct. Pa. Certiorari denied.

No. 97–5827. Florencio Fernandez v. Michigan. Ct. App.
Mich. Certiorari denied.

No. 97–5830. Guillen v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Certiorari
denied.

No. 97–5831. Hudson v. Consumer Power Co. C. A. 6th Cir.
Certiorari denied.
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No. 97–5832. Fabian v. Metropolitan Dade County, Flor-
ida, et al. C. A. 11th Cir. Certiorari denied. Reported below:
102 F. 3d 554.

No. 97–5833. Hart v. Congress of the United States.
C. A. 9th Cir. Certiorari denied.

No. 97–5837. Lockhart v. United States District Court
for the Western District of Washington. C. A. Fed. Cir.
Certiorari denied. Reported below: 114 F. 3d 1205.

No. 97–5838. Nischan v. Connecticut Natural Food Mar-
ket, Inc. App. Ct. Conn. Certiorari denied. Reported below:
45 Conn. App. 903, 692 A. 2d 873.

No. 97–5839. Long v. Morton, Administrator, New Jersey
State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 97–5840. Levy v. Fairfax County, Virginia, et al.
C. A. 4th Cir. Certiorari denied. Reported below: 110 F. 3d 60.

No. 97–5841. Jackson v. Johnson et al. C. A. 11th Cir.
Certiorari denied. Reported below: 114 F. 3d 1202.

No. 97–5843. Vrettos v. Callahan, Acting Commissioner
of Social Security. C. A. 3d Cir. Certiorari denied. Re-
ported below: 118 F. 3d 1579.

No. 97–5844. Wollesen v. Sacasa. Ct. Sp. App. Md. Cer-
tiorari denied. Reported below: 114 Md. App. 728.

No. 97–5848. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 61.

No. 97–5853. Smith v. Serva-Portion, Inc. Sup. Ct. Ohio.
Certiorari denied. Reported below: 78 Ohio St. 3d 1504, 679 N. E.
2d 5.

No. 97–5856. Aswegan v. Emmett. C. A. 8th Cir. Certiorari
denied. Reported below: 113 F. 3d 109.

No. 97–5860. Williams et ux. v. Stone et al. C. A. 3d Cir.
Certiorari denied. Reported below: 109 F. 3d 890.

No. 97–5863. Bujan v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 698 So. 2d 808.
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No. 97–5866. Bryan v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 935 P. 2d 338.

No. 97–5869. Fletcher v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 125 N. C. App. 505, 481 S. E.
2d 418.

No. 97–5881. Clase-Espinal v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 115 F. 3d 1054.

No. 97–5890. Bell v. Michigan. Ct. App. Mich. Certiorari
denied.

No. 97–5894. Okoro v. Strubbe et al. C. A. 7th Cir. Cer-
tiorari denied.

No. 97–5908. Love v. Ohio. Ct. App. Ohio, Hamilton County.
Certiorari denied.

No. 97–5910. Chaney v. New York. App. Div., Sup. Ct. N. Y.,
4th Jud. Dept. Certiorari denied. Reported below: 237 App. Div.
2d 999, 655 N. Y. S. 2d 739.

No. 97–5915. Stenger v. Wood, Superintendent, Washing-
ton State Penitentiary, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 110 F. 3d 70.

No. 97–5939. Jackson v. United States et al. C. A. 6th
Cir. Certiorari denied. Reported below: 114 F. 3d 1187.

No. 97–5943. Smith v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 698 So. 2d 219.

No. 97–5944. Hayes v. Correction Management Affili-
ates, Inc. C. A. 10th Cir. Certiorari denied. Reported below:
107 F. 3d 880.

No. 97–5947. Swift v. Mazurkiewicz, Superintendent,
State Correctional Institution at Rockview. C. A. 3d Cir.
Certiorari denied.

No. 97–5950. Anonymous v. Immigration and Naturaliz-
ation Service. C. A. 2d Cir. Certiorari denied. Reported
below: 122 F. 3d 1055.

No. 97–5996. Jackson v. Larkins, Superintendent, State
Correctional Institution at Dallas, et al. C. A. 3d Cir.
Certiorari denied.
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No. 97–6004. Twenter v. Missouri. C. A. 8th Cir. Certio-
rari denied.

No. 97–6006. Johnston v. Varner, Superintendent, State
Correctional Institution at Greene, et al. C. A. 3d Cir.
Certiorari denied. Reported below: 118 F. 3d 1576.

No. 97–6008. Mickelsen v. Reynolds. Ct. App. Idaho. Cer-
tiorari denied.

No. 97–6012. Soria v. Brown, Secretary of Veterans Af-
fairs. C. A. Fed. Cir. Certiorari denied. Reported below: 118
F. 3d 747.

No. 97–6013. Wells v. Securities and Exchange Commis-
sion. C. A. 2d Cir. Certiorari denied. Reported below: 113 F.
3d 1230.

No. 97–6018. Diaz-Cruz v. Board of Review. Super. Ct.
N. J., App. Div. Certiorari denied.

No. 97–6020. DeKeyser v. Larkins, Superintendent,
State Correctional Institution at Dallas, et al. C. A. 3d
Cir. Certiorari denied.

No. 97–6024. Smith v. Casellas, Chairman, Equal Employ-
ment Opportunity Commission. C. A. D. C. Cir. Certiorari
denied. Reported below: 119 F. 3d 33.

No. 97–6026. Allen v. Texas. Ct. App. Tex., 14th Dist.
Certiorari denied. Reported below: 899 S. W. 2d 296.

No. 97–6034. Bailey v. Snyder, Warden, et al. C. A. 3d
Cir. Certiorari denied.

No. 97–6037. Anderson v. McKune, Warden. Ct. App. Kan.
Certiorari denied. Reported below: 23 Kan. App. 2d 803, 937 P.
2d 16.

No. 97–6061. Satterfield v. United States; and
No. 97–6094. Sheppard v. United States. C. A. 3d Cir.

Certiorari denied. Reported below: 118 F. 3d 1579.

No. 97–6067. Williams v. Chrysler Corp. C. A. D. C. Cir.
Certiorari denied.
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No. 97–6070. Connelly v. Borough of Forest Hills, Penn-
sylvania. C. A. 3d Cir. Certiorari denied. Reported below:
118 F. 3d 1574.

No. 97–6073. Andrews v. Los Angeles County Depart-
ment of Children and Family Services. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 97–6075. Carter v. Vaughn, Superintendent, State
Correctional Institution at Graterford. C. A. 3d Cir.
Certiorari denied.

No. 97–6079. Frenzel v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied. Reported below: 938 P. 2d 867.

No. 97–6089. Brown v. Uphoff, Director, Wyoming De-
partment of Corrections, et al. C. A. 10th Cir. Certiorari
denied. Reported below: 114 F. 3d 1198.

No. 97–6103. Mink v. General Motors Corp. C. A. 6th Cir.
Certiorari denied. Reported below: 121 F. 3d 708.

No. 97–6105. Hochstein v. Hopkins, Warden. C. A. 8th Cir.
Certiorari denied. Reported below: 113 F. 3d 143.

No. 97–6116. Price v. Mazurkiewicz et al. C. A. 3d Cir.
Certiorari denied.

No. 97–6137. Brown v. United States. Ct. App. D. C. Cer-
tiorari denied. Reported below: 689 A. 2d 588.

No. 97–6139. Adewusi v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 1486.

No. 97–6142. Scherping v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 117 F. 3d 1053.

No. 97–6152. Mays v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 97–6153. Mecca v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 1579.

No. 97–6154. Comeaux v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 119 F. 3d 4.
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No. 97–6155. Hines et al. v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 110 F. 3d 61.

No. 97–6159. Evans v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 517.

No. 97–6160. Greene v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 116 F. 3d 1481.

No. 97–6161. Rodriguez v. Chiles, Governor of Florida.
Dist. Ct. App. Fla., 1st Dist. Certiorari denied. Reported below:
694 So. 2d 53.

No. 97–6163. White et al. v. United States. C. A. D. C.
Cir. Certiorari denied. Reported below: 116 F. 3d 903.

No. 97–6164. Tencer v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 1120.

No. 97–6167. Brown et al. v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 511.

No. 97–6168. Baldwin v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 124 F. 3d 205.

No. 97–6171. Wild v. Wooten, Warden. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–6174. Swint v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 1579.

No. 97–6175. Richardson v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 118 F. 3d 1579.

No. 97–6176. Shideler v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 119 F. 3d 11.

No. 97–6180. Godinez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 119 F. 3d 7.

No. 97–6183. Hernandez-Flores v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 120 F. 3d 265.

No. 97–6184. Hicks v. United States. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 903.

No. 97–6185. Pfeil v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 489.
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No. 97–6187. Ortiz v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 112 F. 3d 506.

No. 97–6188. Hudson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 116 F. 3d 473.

No. 97–6190. Statonel v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 487.

No. 97–6196. Marks v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–6198. Most v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 116 F. 3d 1487.

No. 97–6199. Nelson v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1487.

No. 97–6201. Killingsworth v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 117 F. 3d 1159.

No. 97–6202. Mendoza v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 118 F. 3d 707.

No. 97–6205. Stallings v. Delo, Warden. C. A. 8th Cir.
Certiorari denied. Reported below: 117 F. 3d 378.

No. 97–6211. McCrory v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 118 F. 3d 1578.

No. 97–6219. Watson v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 117 F. 3d 1421.

No. 97–6221. Lurz v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 118 F. 3d 1579.

No. 97–6222. McFarland v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 116 F. 3d 316.

No. 97–6225. Chappell et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 116 F. 3d 1474.

No. 97–6226. Walker v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 117 F. 3d 417.

No. 97–6227. Varsamas v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 117 F. 3d 1426.
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No. 97–6228. Thompson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 120 F. 3d 271.

No. 97–6232. Taylor v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 625.

No. 97–6242. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 266.

No. 97–6245. Gainey v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 111 F. 3d 834.

No. 97–6249. Clay v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 117 F. 3d 317.

No. 97–6254. Armendariz-Amaya v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 117 F. 3d 1179.

No. 97–6258. Lamas v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 459.

No. 97–6266. Ash et vir v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 117 F. 3d 1421.

No. 97–6268. Moreland v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 119 F. 3d 8.

No. 97–6269. Ramos Gonzalez v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 112 F. 3d 1325.

No. 97–6275. Guerrero-Martinez, aka Guerrero, aka
Martinez-Guerrero v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 878.

No. 97–6293. Rodriguez v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 116 F. 3d 1002.

No. 97–6294. Glenn v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 704.

No. 97–6296. Gaines v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 324.

No. 97–6309. Wiedmer v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 116 F. 3d 481.
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November 3, 4, 6, 1997522 U. S.

No. 97–6325. Frederick v. Wisconsin. Ct. App. Wis. Cer-
tiorari denied. Reported below: 211 Wis. 2d 888, 568 N. W. 2d
653.

No. 97–27. Commonwealth Secretary of Virginia v. Mis-
erandino et ux. Ct. App. Md. Motions of Virginia Creditors
Bar Association and Virginia Credit Union League for leave to
file briefs as amici curiae granted. Certiorari denied. Reported
below: 345 Md. 43, 691 A. 2d 208.

No. 97–337. Genentech, Inc. v. Novo Nordisk A/S et al.
C. A. Fed. Cir. Certiorari denied. Justice O’Connor took no
part in the consideration or decision of this petition. Reported
below: 108 F. 3d 1361.

No. 97–369. Coalition for Economic Equity et al. v. Wil-
son, Governor of California, et al. C. A. 9th Cir. Motions
of California National Organization for Women et al. and Human
Rights Advocates for leave to file briefs as amici curiae granted.
Certiorari denied. Reported below: 122 F. 3d 692.

No. 97–376. Warren Publishing, Inc. v. Microdos Data
Corp. et al. C. A. 11th Cir. Motions of Information Industry
Association and Newsletter Publishers Association et al. for leave
to file briefs as amici curiae granted. Certiorari denied. Re-
ported below: 115 F. 3d 1509.

November 4, 1997
Certiorari Denied

No. 97–6127 (A–329). Fuller v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Application for stay of execution of sentence of
death, presented to Justice Scalia, and by him referred to the
Court, denied. Certiorari denied. Justice Stevens and Jus-
tice Ginsburg would grant the application for stay of execution.
Reported below: 114 F. 3d 491.

November 6, 1997
Certiorari Denied

No. 97–6661 (A–347). Fuller v. Texas. Ct. Crim. App. Tex.
Application for stay of execution of sentence of death, presented
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to Justice Scalia, and by him referred to the Court, denied.
Certiorari denied.

November 7, 1997
Certiorari Denied

No. 97–6672 (A–348). Matthews v. Moore, Director, South
Carolina Department of Corrections, et al. C. A. 4th Cir.
Application for stay of execution of sentence of death, presented
to The Chief Justice, and by him referred to the Court, denied.
Certiorari denied.

November 10, 1997

Certiorari Granted—Vacated and Remanded

No. 97–5538. Carter v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Motion of petitioner for leave to proceed in forma pau-
peris granted. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Lindh v. Murphy,
521 U. S. 320 (1997) . Reported below: 110 F. 3d 1098.

Miscellaneous Orders

No. D–1870. In re Disbarment of Allen. Juliette Z. Allen,
of Tustin, Cal., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requir-
ing her to show cause why she should not be disbarred from the
practice of law in this Court.

No. D–1871. In re Disbarment of Tokars. Fredric W. To-
kars, of Atlanta, Ga., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requir-
ing him to show cause why he should not be disbarred from the
practice of law in this Court.

No. M–24. Manzano v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division; and

No. M–25. Lewis v. Runyon, Postmaster General. Mo-
tions to direct the Clerk to file petitions for writs of certiorari
out of time denied.

No. 96–1279. Rogers v. United States. C. A. 11th Cir.
[Certiorari granted, 520 U. S. 1239.] Motion of petitioner for
leave to file a supplemental brief after argument granted.
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No. 96–8732. Edwards et al. v. United States. C. A. 7th
Cir. [Certiorari granted, ante, p. 931.] Motion for appointment
of counsel granted, and it is ordered that J. Michael McGuinness,
Esq., of Elizabethtown, N. C., be appointed to serve as counsel
for petitioner Vincent Edwards in this case.

No. 97–218. Larsen, Maryland Insurance Commissioner
v. American Medical Security, Inc., et al. C. A. 4th Cir.
The Acting Solicitor General is invited to file a brief in this case
expressing the views of the United States.

No. 97–5900. Gisriel v. Ocean City Board of Supervisors
of Election et al. Ct. App. Md. Motion of petitioner for leave
to proceed in forma pauperis denied. Petitioner is allowed until
December 1, 1997, within which to pay the docketing fee required
by Rule 38(a) and to submit a petition in compliance with Rule
33.1 of the Rules of this Court.

No. 97–5965. Glendora v. DiPaola. C. A. 2d Cir. Motion of
petitioner for leave to proceed in forma pauperis denied. See this
Court’s Rule 39.8. Petitioner is allowed until December 1, 1997,
within which to pay the docketing fee required by Rule 38(a) and
to submit a petition in compliance with Rule 33.1 of the Rules of
this Court.

No. 97–6308. In re Tyler. Petition for writ of mandamus
and/or prohibition denied.

No. 97–6059. In re Stewart. Petition for writ of prohibi-
tion denied.

Certiorari Denied

No. 96–1587. City of Albuquerque v. Browner, Adminis-
trator, Environmental Protection Agency. C. A. 10th Cir.
Certiorari denied. Reported below: 97 F. 3d 415.

No. 96–7833. Bailie et al. v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 99 F. 3d 1147.

No. 96–8862. Smith v. Montana. Sup. Ct. Mont. Certiorari
denied. Reported below: 280 Mont. 158, 931 P. 2d 1272.

No. 96–9382. Thomas v. Florida. Dist. Ct. App. Fla., 3d Dist.
Certiorari denied. Reported below: 691 So. 2d 1154.
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No. 97–217. Toski v. McDonnell et al. C. A. 11th Cir.
Certiorari denied. Reported below: 104 F. 3d 369.

No. 97–223. Evans v. Maryland. Cir. Ct. Baltimore County,
Md. Certiorari denied.

No. 97–231. Almand v. DeKalb County et al. C. A. 11th
Cir. Certiorari denied. Reported below: 103 F. 3d 1510.

No. 97–260. Beard v. Walsh. C. A. 9th Cir. Certiorari de-
nied. Reported below: 106 F. 3d 411.

No. 97–269. Individuals for Responsible Government,
Inc., et al. v. Washoe County et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 110 F. 3d 699.

No. 97–271. Thompson, Trustee in Bankruptcy for Mc-
Conville et ux. v. Margen et al.; and

No. 97–446. Margen et al. v. Thompson, Trustee in Bank-
ruptcy for McConville et ux. C. A. 9th Cir. Certiorari de-
nied. Reported below: 110 F. 3d 47.

No. 97–321. Rooney, By and Through His Next Best
Friend, Rooney, His Father, et al. v. Watson, Deputy
Sheriff, et al. C. A. 11th Cir. Certiorari denied. Reported
below: 101 F. 3d 1378.

No. 97–333. Williams et al. v. WMX Technologies, Inc.,
fka Waste Management, Inc., et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 112 F. 3d 175.

No. 97–381. Jenkins, a Minor, by Her Mother, Hall, et al.
v. Herring et al. C. A. 11th Cir. Certiorari denied. Reported
below: 115 F. 3d 821.

No. 97–400. Essex County Utilities Authority et al. v.
Atlantic Coast Demolition & Recycling, Inc., et al.; and

No. 97–430. Shinn, Commissioner, New Jersey Depart-
ment of Environmental Protection v. Atlantic Coast Dem-
olition & Recycling, Inc., et al. C. A. 3d Cir. Certiorari de-
nied. Reported below: 112 F. 3d 652.

No. 97–402. Harmon et ux. v. OKI Systems et al. C. A.
7th Cir. Certiorari denied. Reported below: 115 F. 3d 477.
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No. 97–405. Roman Catholic Diocese of Brooklyn v. Ken-
neth R., by His Mother and Natural Guardian, Diana R.,
et al. App. Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari de-
nied. Reported below: 229 App. Div. 2d 159, 654 N. Y. S. 2d 791.

No. 97–409. Ruhrgas, A. G. v. Marathon Oil Co. et al.
C. A. 5th Cir. Certiorari denied. Reported below: 115 F. 3d 315.

No. 97–410. Monroe v. Missouri Pacific Railroad Co. et
al. C. A. 7th Cir. Certiorari denied. Reported below: 115 F.
3d 514.

No. 97–411. Tobin et al. v. General Electric Co. et al.
C. A. 3d Cir. Certiorari denied. Reported below: 118 F. 3d 1578.

No. 97–412. Mathy et ux. v. Virginia Department of Taxa-
tion. Sup. Ct. Va. Certiorari denied. Reported below: 253 Va.
356, 483 S. E. 2d 802.

No. 97–414. Mozzochi v. Freedom of Information Com-
mission et al. App. Ct. Conn. Certiorari denied. Reported
below: 44 Conn. App. 463, 688 A. 2d 363.

No. 97–416. Thompson, Individually and as Guardian ad
Litem for Thompson, a Minor, et al. v. Steen. C. A. 9th Cir.
Certiorari denied. Reported below: 110 F. 3d 716.

No. 97–421. Grand Lockwood Partners Limited Partner-
ship v. Maxwell House Coffee Co. et al. C. A. 5th Cir.
Certiorari denied. Reported below: 115 F. 3d 282.

No. 97–424. Superior Court for the Judicial District of
Hartford/New Britain at Hartford v. Aparo. C. A. 2d Cir.
Certiorari denied. Reported below: 129 F. 3d 113.

No. 97–426. Woythal v. Tex-Tenn Corp. C. A. 6th Cir.
Certiorari denied. Reported below: 112 F. 3d 243.

No. 97–427. National Association of Home Builders of
the United States et al. v. City of Los Angeles. C. A. 9th
Cir. Certiorari denied. Reported below: 116 F. 3d 485.

No. 97–429. In re Andrade et al. C. A. 5th Cir. Certio-
rari denied.

No. 97–433. Lamvermeyer v. Denison University et al.
C. A. 6th Cir. Certiorari denied. Reported below: 114 F. 3d 1187.



522ORD Unit: $PT1 [02-03-00 12:54:39] PGT: ORD1PP (Prelim. Print)

968 OCTOBER TERM, 1997

November 10, 1997 522 U. S.

No. 97–436. Sascho, Inc. v. DAP Products, Inc. C. A. Fed.
Cir. Certiorari denied. Reported below: 113 F. 3d 1255.

No. 97–438. Howard v. Anderson et al. C. A. 2d Cir. Cer-
tiorari denied.

No. 97–440. D. R., by His Parents and Legal Guardians,
M. R. and B. R. v. East Brunswick Board of Education.
C. A. 3d Cir. Certiorari denied. Reported below: 109 F. 3d 896.

No. 97–442. Thomas v. Baxter. C. A. 4th Cir. Certiorari
denied. Reported below: 110 F. 3d 60.

No. 97–445. Camoscio v. Massachusetts. App. Ct. Mass.
Certiorari denied. Reported below: 42 Mass. App. 1112, 677 N. E.
2d 720.

No. 97–448. Rashid v. Marine Midland Bank, fka Marine
Midland Bank, N. A. App. Div., Sup. Ct. N. Y., 2d Jud. Dept.
Certiorari denied. Reported below: 230 App. Div. 2d 776, 646
N. Y. S. 2d 621.

No. 97–468. Leffel v. Valley Financial Services et al.
C. A. 7th Cir. Certiorari denied. Reported below: 113 F. 3d 787.

No. 97–484. Clemons v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 946 S. W. 2d 206.

No. 97–522. Nurse v. United Air Lines, Inc. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 877.

No. 97–545. Milton Hambrice, Inc. v. State Farm Fire &
Casualty Co. C. A. 8th Cir. Certiorari denied. Reported
below: 114 F. 3d 722.

No. 97–575. Benjamin et ux. v. Bina. Sup. Jud. Ct. Me.
Certiorari denied.

No. 97–585. Greer v. Louisiana et al. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–587. Duchow v. United States et al. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1181.

No. 97–590. Knapp et al. v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 120 F. 3d 928.
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No. 97–595. Spartan Mills v. Bank of America Illinois.
C. A. 4th Cir. Certiorari denied. Reported below: 112 F. 3d
1251.

No. 97–618. Lal v. Nix et al. C. A. 3d Cir. Certiorari
denied.

No. 97–631. Beck v. United States Attorney for the Dis-
trict of Delaware. C. A. 3d Cir. Certiorari denied. Re-
ported below: 124 F. 3d 185.

No. 97–637. Bownds v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1183.

No. 97–648. Coker v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 111 F. 3d 293.

No. 97–661. Dews v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 114 F. 3d 1189.

No. 97–5110. Cisneros-Cabrera v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 110 F. 3d 746.

No. 97–5195. Bush v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 695 So. 2d 138.

No. 97–5207. Milojevich v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 113 F. 3d 1243.

No. 97–5238. Miller v. United States. C. A. 10th Cir.
Certiorari denied.

No. 97–5885. McReynolds v. Director, Brooklyn Devel-
opmental Center;

No. 97–5886. McReynolds v. New York; and
No. 97–5907. McReynolds v. Giuliani, Mayor of the City

of New York, et al. App. Div., Sup. Ct. N. Y., 1st Jud. Dept.
Certiorari denied. Reported below: 238 App. Div. 2d 249, 656
N. Y. S. 2d 871.

No. 97–5887. Johari v. Johari. Ct. App. Minn. Certiorari
denied.

No. 97–5888. Crawford v. Moran. App. Ct. Ill., 3d Dist.
Certiorari denied.
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No. 97–5893. Willacy v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 696 So. 2d 693.

No. 97–5896. Wright v. South Carolina et al. C. A. 4th
Cir. Certiorari denied. Reported below: 105 F. 3d 650.

No. 97–5897. Wiggins v. Stainer, Warden, et al. C. A.
9th Cir. Certiorari denied. Reported below: 108 F. 3d 1387.

No. 97–5898. Watson v. United States Postal Service et
al. C. A. 8th Cir. Certiorari denied. Reported below: 117 F.
3d 1423.

No. 97–5904. Stamps v. Stamps. Ct. App. Tenn. Certiorari
denied.

No. 97–5914. Lemley v. Lemley. Ct. Sp. App. Md. Certio-
rari denied. Reported below: 112 Md. App. 772.

No. 97–5919. Enand v. Montgomery County, Maryland,
et al. Ct. Sp. App. Md. Certiorari denied. Reported below:
113 Md. App. 732.

No. 97–5920. Littlejohn v. Caspari, Superintendent, Mis-
souri Eastern Correctional Center. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–5921. Jacobson v. McIlwain et al. C. A. 11th Cir.
Certiorari denied. Reported below: 114 F. 3d 1200.

No. 97–5927. Clewell et ux. v. Upjohn Co. C. A. 3d Cir.
Certiorari denied. Reported below: 111 F. 3d 125.

No. 97–5928. Severance v. Hofbauer, Warden. C. A. 6th
Cir. Certiorari denied.

No. 97–5940. Joseph v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 697 So. 2d 511.

No. 97–5948. Smith v. Sugg et al. C. A. 8th Cir. Certiorari
denied. Reported below: 113 F. 3d 1239.

No. 97–5949. Qualls v. Ferritor et al. Sup. Ct. Ark.
Certiorari denied. Reported below: 329 Ark. 235, 947 S. W. 2d 10.

No. 97–5951. Sanders v. Behr et ux. Ct. App. Colo. Cer-
tiorari denied. Reported below: 940 P. 2d 1084.
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No. 97–5955. Vasquez v. Bexar County Adult Detention
Center. C. A. 5th Cir. Certiorari denied. Reported below:
106 F. 3d 397.

No. 97–5958. Effinger v. Kentucky. Sup. Ct. Ky. Certio-
rari denied. Reported below: 947 S. W. 2d 805.

No. 97–5959. Henness v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 79 Ohio St. 3d 53, 679 N. E. 2d 686.

No. 97–5960. Green v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 97–5961. Ford v. Philadelphia Federal Credit Union.
C. A. 3d Cir. Certiorari denied. Reported below: 116 F. 3d 467.

No. 97–5963. Harris v. White, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 110 F. 3d 68.

No. 97–5964. Dymits v. San Mateo County Municipal
Court. Ct. App. Cal., 1st App. Dist. Certiorari denied.

No. 97–5969. Ceja v. Stewart, Director, Arizona Depart-
ment of Correction, et al. C. A. 9th Cir. Certiorari denied.
Reported below: 97 F. 3d 1246.

No. 97–5974. Weinreich v. Los Angeles County Metro-
politan Transportation Authority. C. A. 9th Cir. Certio-
rari denied. Reported below: 114 F. 3d 976.

No. 97–5978. Erdman v. Michigan. C. A. 6th Cir. Certio-
rari denied.

No. 97–5980. Ertelt v. North Dakota. Sup. Ct. N. D.
Certiorari denied. Reported below: 558 N. W. 2d 860.

No. 97–5985. Olanrewaju v. Immigration and Naturaliza-
tion Service et al. C. A. 11th Cir. Certiorari denied. Re-
ported below: 107 F. 3d 23.

No. 97–5989. Martinez et al. v. Simkins et al. C. A. 6th
Cir. Certiorari denied.

No. 97–5992. McMurtrey v. Arizona. Super. Ct. Ariz., Pima
County. Certiorari denied.
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No. 97–5993. Kampfer v. Gokey. C. A. 2d Cir. Certiorari
denied.

No. 97–5994. Johnson v. United States. C. A. 5th Cir.
Certiorari denied.

No. 97–6000. Strable v. South Carolina. C. A. 4th Cir.
Certiorari denied. Reported below: 120 F. 3d 262.

No. 97–6025. Smith v. Ohio. Ct. App. Ohio, Cuyahoga
County. Certiorari denied. Reported below: 117 Ohio App. 3d
656, 691 N. E. 2d 324.

No. 97–6043. Johnson v. Morton, Superintendent, New
Jersey State Prison. C. A. 3d Cir. Certiorari denied.

No. 97–6074. Nicol v. Immigration and Naturalization
Service. C. A. 4th Cir. Certiorari denied. Reported below:
112 F. 3d 509.

No. 97–6108. Vincent v. Michigan. Sup. Ct. Mich. Certio-
rari denied. Reported below: 455 Mich. 110, 565 N. W. 2d 629.

No. 97–6111. Webb v. Pulitzer Publishing Co. C. A. 8th
Cir. Certiorari denied. Reported below: 117 F. 3d 1423.

No. 97–6112. Tisdale v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.
Reported below: 116 F. 3d 481.

No. 97–6121. Crocker v. Robinson, Western Regional
Director, Pennsylvania Board of Probation and Parole,
et al. C. A. 3d Cir. Certiorari denied. Reported below: 114
F. 3d 1171.

No. 97–6129. Rivera v. Parker et al. C. A. 11th Cir. Cer-
tiorari denied.

No. 97–6130. Johnston v. Frank, Superintendent, State
Correctional Institution at Huntingdon, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 118 F. 3d 1576.

No. 97–6136. Carrasquillo v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.
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No. 97–6147. Buckom v. North Carolina. Ct. App. N. C.
Certiorari denied. Reported below: 126 N. C. App. 368, 485 S. E.
2d 319.

No. 97–6151. Chapin v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 97–6156. Evans v. Horn, Commissioner, Pennsylvania
Department of Corrections, et al. C. A. 3d Cir. Certiorari
denied. Reported below: 118 F. 3d 1575.

No. 97–6165. Atuahene v. Immigration and Naturaliza-
tion Service. C. A. 4th Cir. Certiorari denied.

No. 97–6182. Brown v. New Mexico. Sup. Ct. N. M. Cer-
tiorari denied. Reported below: 123 N. M. 413, 941 P. 2d 494.

No. 97–6193. O’Neal v. Chevron U. S. A. Inc. et al. Sup.
Ct. Haw. Certiorari denied. Reported below: 84 Haw. 128, 930
P. 2d 1016.

No. 97–6197. Allen v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 97–6215. Wainwright v. Booz, Allen & Hamilton, Inc.
C. A. 4th Cir. Certiorari denied. Reported below: 107 F. 3d 869.

No. 97–6223. Johnson v. Washington, Director, Illinois
Department of Corrections, et al. C. A. 7th Cir. Certiorari
denied. Reported below: 119 F. 3d 513.

No. 97–6235. Ricks v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 10.

No. 97–6239. Castillo v. United States. C. A. 5th Cir.
Certiorari denied.

No. 97–6246. Green v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 515.

No. 97–6248. Bolin v. Florida. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied. Reported below: 693 So. 2d 583.

No. 97–6252. Ochsner v. United States. C. A. 5th Cir.
Certiorari denied.
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No. 97–6257. Lankford v. United States. C. A. 5th Cir.
Certiorari denied.

No. 97–6261. Love v. United States Postal Service. C. A.
Fed. Cir. Certiorari denied. Reported below: 119 F. 3d 16.

No. 97–6265. Benjamin v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 116 F. 3d 1204.

No. 97–6267. Avila v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 1179.

No. 97–6273. Rios v. California. App. Dept., Super. Ct.
Cal., County of Los Angeles. Certiorari denied.

No. 97–6279. Chohan v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1057.

No. 97–6280. Cash v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1201.

No. 97–6286. Peach v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1247.

No. 97–6290. Santiago v. United States. C. A. 1st Cir.
Certiorari denied.

No. 97–6292. Pecor v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 286 Ill. App. 3d 71, 675 N. E.
2d 141.

No. 97–6305. Franklin v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 511.

No. 97–6307. Weeden v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 117 F. 3d 1429.

No. 97–6310. Webb v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 711.

No. 97–6312. Carlisle v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 118 F. 3d 1271.

No. 97–6313. Benton v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 113 F. 3d 1239.

No. 97–6314. Wilson v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1178.
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No. 97–6316. Vallery v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 108 F. 3d 155.

No. 97–6320. Atkins v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 116 F. 3d 1566.

No. 97–6321. Vidal Marquez v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 114 F. 3d 1198.

No. 97–6323. Martinez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 119 F. 3d 4.

No. 97–6330. Ramon Gordils v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 117 F. 3d 99.

No. 97–6332. Brown v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 110 F. 3d 797.

No. 97–6334. Gignac v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 67.

No. 97–6337. Mackey v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 117 F. 3d 24.

No. 97–6345. Hubble v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 121 F. 3d 704.

No. 97–6346. Heath v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 682.

No. 97–6348. Hunt v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 1414.

No. 97–6351. Morris et al. v. United States. C. A. D. C.
Cir. Certiorari denied. Reported below: 116 F. 3d 501.

No. 97–6357. Robinson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 110 F. 3d 1320.

No. 97–6360. Ramirez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 101 F. 3d 708.

No. 97–6362. Brown v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 705.

No. 97–6365. Acevedo v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 117 F. 3d 1429.
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No. 97–6366. Juvenile No. 4 v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 118 F. 3d 298.

No. 97–6367. Lott v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 121 F. 3d 718.

No. 97–6368. Jones v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 122 F. 3d 1058.

No. 97–6374. Uriarte-Gonzalez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 108 F. 3d 1387.

No. 97–6377. Alton v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 114.

No. 97–6378. Shugart v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 117 F. 3d 838.

No. 97–6380. Schanck v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 120 F. 3d 273.

No. 97–6383. Lewis v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 97–6386. Simmons v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 121 F. 3d 722.

No. 97–6392. Birbal v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 342.

No. 97–6393. Chatman v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 119 F. 3d 1335.

No. 97–6394. Morris v. United States. Ct. App. D. C.
Certiorari denied.

No. 97–6397. Madden v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 116 F. 3d 1474.

No. 97–6405. Davis v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 106 F. 3d 409.

No. 97–6407. Fields v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 313.

No. 97–6419. Bemis v. United States. C. A. 8th Cir. Cer-
tiorari denied.
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No. 96–9105. Marrero v. Pennsylvania. Sup. Ct. Pa. Mo-
tion of Defender Association of Philadelphia for leave to file a
brief as amicus curiae granted. Certiorari denied. Reported
below: 546 Pa. 596, 687 A. 2d 1102.

No. 97–209. Tolchin v. Supreme Court of New Jersey
et al. C. A. 3d Cir. Motions of Philadelphia Bar Association
and Michael D. Fettner for leave to file briefs as amici curiae
granted. Certiorari denied. Reported below: 111 F. 3d 1099.

No. 97–210. Official Committee of Tort Claimants v.
Dow Corning Corp. et al. C. A. 6th Cir. Certiorari denied.
Justice O’Connor took no part in the consideration or decision
of this petition. Reported below: 113 F. 3d 565.

No. 97–5956. Neal v. Lucent Technologies, Inc., et al.
C. A. 11th Cir. Certiorari denied. Justice O’Connor took no
part in the consideration or decision of this petition. Reported
below: 112 F. 3d 1172.

No. 97–387. Schuylkill Energy Resources, Inc. v. Penn-
sylvania Power & Light Co. C. A. 3d Cir. Motion of Attor-
ney General of Pennsylvania for leave to file a brief as amicus
curiae granted. Certiorari denied. Reported below: 113 F. 3d
405.

No. 97–423. Avitts et al. v. Amoco Production Co. et al.
C. A. 5th Cir. Certiorari denied. Justice Breyer took no part
in the consideration or decision of this petition. Reported below:
111 F. 3d 30.

Rehearing Denied
No. 96–1804. Hwang v. Harris et al., ante, p. 810;
No. 96–1956. Cole v. United States, ante, p. 818;
No. 96–8881. Marr v. Wright, Superintendent, Clallam

Bay Correctional Facility, 521 U. S. 1124;
No. 96–8905. Schwarz v. Spalding, ante, p. 826;
No. 96–9254. Schwarz v. Clinton, President of the

United States, et al., ante, p. 837;
No. 96–9371. Schwarz v. Woodruff, Inc., et al., ante,

p. 845;
No. 96–9486. Obermeyer v. United States, ante, p. 852;
No. 97–5151. Mmahat v. United States, ante, p. 878;
No. 97–5454. Schwartz v. City of Bethel Park, Pennsyl-

vania, ante, p. 895;
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No. 97–5456. Schwarz v. Clinton, President of the
United States, et al., ante, p. 895;

No. 97–5662. Edmonds v. United States, ante, p. 902; and
No. 97–5883. Langworthy v. Goicochea, ante, p. 924. Peti-

tions for rehearing denied.

November 13, 1997

Miscellaneous Order

No. 97–6726 (A–365). In re Mu’min. Application for stay of
execution of sentence of death, presented to The Chief Justice,
and by him referred to the Court, denied. Petition for writ of
habeas corpus and petition for writ to preserve jurisdiction denied.

Certiorari Denied

No. 97–6612 (A–346). Mu’min v. Pruett, Warden. C. A. 4th
Cir. Application for stay of execution of sentence of death, pre-
sented to The Chief Justice, and by him referred to the Court,
denied. Certiorari denied. Justice Stevens and Justice Gins-
burg would grant the application for stay of execution. Reported
below: 125 F. 3d 192.

November 14, 1997
Certiorari Granted

No. 97–282. Faragher v. City of Boca Raton. C. A. 11th
Cir. Certiorari granted. Brief of petitioner is to be filed with the
Clerk and served upon opposing counsel on or before 3 p.m., Mon-
day, December 29, 1997. Brief of respondent is to be filed with
the Clerk and served upon opposing counsel on or before 3 p.m.,
Wednesday, January 28, 1998. A reply brief, if any, is to be filed
with the Clerk and served upon opposing counsel on or before 3
p.m., Wednesday, February 18, 1998. This Court’s Rule 29.2 does
not apply. Reported below: 111 F. 3d 1530.

No. 97–288. Lewis et vir, Individually, as Parents, as
Next Friends, and as Administrators of the Estate of
Lewis, Deceased v. Brunswick Corp. C. A. 11th Cir. Cer-
tiorari granted. Brief of petitioners is to be filed with the Clerk
and served upon opposing counsel on or before 3 p.m., Monday,
December 29, 1997. Brief of respondent is to be filed with the
Clerk and served upon opposing counsel on or before 3 p.m.,
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Wednesday, January 28, 1998. A reply brief, if any, is to be filed
with the Clerk and served upon opposing counsel on or before 3
p.m., Wednesday, February 18, 1998. This Court’s Rule 29.2 does
not apply. Reported below: 107 F. 3d 1494.

No. 97–463. Textron Lycoming Reciprocating Engine Di-
vision, AVCO Corp. v. United Automobile, Aerospace and
Agricultural Implement Workers of America et al. C. A.
3d Cir. Certiorari granted. Brief of petitioner is to be filed with
the Clerk and served upon opposing counsel on or before 3 p.m.,
Monday, December 29, 1997. Brief of respondents is to be filed
with the Clerk and served upon opposing counsel on or before 3
p.m., Wednesday, January 28, 1998. A reply brief, if any, is to be
filed with the Clerk and served upon opposing counsel on or be-
fore 3 p.m., Wednesday, February 18, 1998. This Court’s Rule
29.2 does not apply. Reported below: 117 F. 3d 119.

November 17, 1997

Dismissal Under Rule 46

No. 97–644. Larion v. Sandul. C. A. 6th Cir. Certiorari
dismissed under this Court’s Rule 46.1. Reported below: 119 F.
3d 1250.

Reversed on Appeal. (See No. 97–122, ante, p. 34.)

Certiorari Granted—Vacated and Remanded

No. 96–8916. Swofford v. Dobucki, Warden. C. A. 7th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of Lindh v. Murphy,
521 U. S. 320 (1997). Reported below: 101 F. 3d 1218.

Miscellaneous Orders

No. D–1858. In re Disbarment of Aaron. Philip Irwin
Aaron, of Syosset, N. Y., having requested to resign as a member
of the Bar of this Court, it is ordered that his name be stricken
from the roll of attorneys admitted to the practice of law before
this Court. The rule to show cause, issued on October 14, 1997
[ante, p. 910], is discharged.

No. D–1872. In re Disbarment of Manns. Dollie Stafford
Manns, of Bloomington, Ind., is suspended from the practice of



522ORD Unit: $PT1 [02-03-00 12:54:40] PGT: ORD1PP (Prelim. Print)

980 OCTOBER TERM, 1997

November 17, 1997 522 U. S.

law in this Court, and a rule will issue, returnable within 40 days,
requiring her to show cause why she should not be disbarred
from the practice of law in this Court.

No. D–1873. In re Disbarment of Grzybek. John E. Grzy-
bek, of St. Paul, Minn., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1874. In re Disbarment of Fruitbine. Daniel Rich-
ard Fruitbine, of New York, N. Y., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–1875. In re Disbarment of Felton. John F. Felton,
of New York, N. Y., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the
practice of law in this Court.

No. M–26. Treutelaar v. Wisconsin. Motion for leave to
proceed in forma pauperis without an affidavit of indigency exe-
cuted by petitioner denied.

No. 96–568. Oncale v. Sundowner Offshore Services,
Inc., et al. C. A. 5th Cir. [Certiorari granted, 520 U. S. 1263.]
Motion of the Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument granted to
be divided as follows: petitioner, 20 minutes; the Solicitor General,
10 minutes.

No. 96–1569. Bogan et al. v. Scott-Harris. C. A. 1st Cir.
[Certiorari granted, 520 U. S. 1263.] Motion of Westboro Baptist
Church for leave to file a brief as amicus curiae out of time denied.

No. 96–1578. Phillips et al. v. Washington Legal Founda-
tion et al. C. A. 5th Cir. [Certiorari granted, 521 U. S. 1117.]
Motion of respondents for divided argument denied.

No. 96–1923. Cohen v. de la Cruz et al. C. A. 3d Cir.
[Certiorari granted, 521 U. S. 1152.] Motion of petitioner Edward
Cohen to dispense with printing the joint appendix granted.
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No. 97–5968. Zaidi v. Northern Virginia Hospital Corp.
et al. Sup. Ct. Va. Motion of petitioner for leave to proceed
in forma pauperis denied. Petitioner is allowed until December
8, 1997, within which to pay the docketing fee required by Rule
38(a) and to submit a petition in compliance with Rule 33.1 of the
Rules of this Court.

No. 97–523. In re Fleming; and
No. 97–6114. In re Hofmann. Petitions for writs of manda-

mus denied.

Certiorari Denied

No. 96–9439. Elisondo v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 97–236. Tusa et al. v. United States; and
No. 97–5469. Salvatore v. United States. C. A. 5th Cir.

Certiorari denied. Reported below: 110 F. 3d 1131.

No. 97–276. South Dakota et al. v. United States, on Be-
half of the Cheyenne River Sioux Tribe and Its Members,
et al. C. A. 8th Cir. Certiorari denied. Reported below: 105
F. 3d 1552.

No. 97–285. Buster et al. v. Greisen et al. C. A. 9th Cir.
Certiorari denied. Reported below: 104 F. 3d 1186.

No. 97–293. Corn v. City of Lauderdale Lakes et al.
C. A. 11th Cir. Certiorari denied. Reported below: 95 F. 3d 1066.

No. 97–444. Cargill Communications, Inc. v. Miners.
C. A. 8th Cir. Certiorari denied. Reported below: 113 F. 3d 820.

No. 97–450. Hill v. J. J. B. Hilliard, W. L. Lyons, Inc.,
et al.; and

No. 97–459. Brab v. Hill. Ct. App. Ky. Certiorari denied.
Reported below: 945 S. W. 2d 948.

No. 97–479. Stroh Die Casting Co. v. Atlantic States
Legal Foundation, Inc. C. A. 7th Cir. Certiorari denied.
Reported below: 116 F. 3d 814.

No. 97–488. Schirm v. Union Pacific Railroad Co. C. A.
8th Cir. Certiorari denied.
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No. 97–489. Colelli v. Sandt, dba 1st Klas Marina, et al.
C. A. 3d Cir. Certiorari denied. Reported below: 118 F. 3d 1574.

No. 97–491. Clute v. South Carolina. Ct. App. S. C. Cer-
tiorari denied. Reported below: 324 S. C. 584, 480 S. E. 2d 85.

No. 97–492. John F. Vickers Masonry v. Giuseppe Furrer,
S. P. A. Sup. Ct. Ariz. Certiorari denied.

No. 97–498. Allen et al. v. Montgomery Hospital et al.
Sup. Ct. Pa. Certiorari denied. Reported below: 548 Pa. 299,
696 A. 2d 1175.

No. 97–510. Power v. Rutgers, the State University of
New Jersey, et al. C. A. 3d Cir. Certiorari denied. Reported
below: 118 F. 3d 1577.

No. 97–515. Tsipouras v. Meshbesher, Birrell & Dunlap,
Ltd., et al. C. A. 8th Cir. Certiorari denied. Reported below:
108 F. 3d 1382.

No. 97–518. Davis et al. v. Tabachnick et al. Sup. Jud.
Ct. Mass. Certiorari denied. Reported below: 425 Mass. 1010,
680 N. E. 2d 1171.

No. 97–529. Miles v. Sunbelt National Bank et al. C. A.
5th Cir. Certiorari denied. Reported below: 116 F. 3d 477.

No. 97–536. Gardner v. Department of the Treasury.
C. A. Fed. Cir. Certiorari denied. Reported below: 114 F. 3d
1207.

No. 97–567. Texas Commerce Bank-San Angelo, N. A., et
al. v. Shurley et ux. C. A. 5th Cir. Certiorari denied. Re-
ported below: 115 F. 3d 333.

No. 97–596. Riggs et al. v. Burson, Attorney General
of Tennessee, et al. Sup. Ct. Tenn. Certiorari denied. Re-
ported below: 941 S. W. 2d 44.

No. 97–617. Bowlin v. Florida. Cir. Ct. Polk County, Fla.
Certiorari denied.

No. 97–619. Ortiz v. Illinois. Sup. Ct. Ill. Certiorari
denied.

No. 97–629. Shong-Ching Tong v. Turner et al. C. A. 9th
Cir. Certiorari denied. Reported below: 103 F. 3d 141.
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No. 97–633. Whiteford v. Pennsylvania et al. C. A. 3d
Cir. Certiorari denied. Reported below: 127 F. 3d 1097.

No. 97–649. Asam v. Hancock, Judge, United States Dis-
trict Court for the Northern District of Alabama. C. A.
11th Cir. Certiorari denied. Reported below: 117 F. 3d 1432.

No. 97–654. Medina, Parent of Medina, Deceased, et al.
v. Devine, Judge, 190th Judicial District Court, Harris
County, Texas. C. A. 5th Cir. Certiorari before judgment
denied.

No. 97–655. Klimas v. Karagozian et al. C. A. 9th Cir.
Certiorari denied. Reported below: 112 F. 3d 516.

No. 97–662. Hartford Steam Boiler Inspection & Insur-
ance Co. v. I/N Kote. C. A. 7th Cir. Certiorari denied. Re-
ported below: 115 F. 3d 1312.

No. 97–678. Herzog v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 307.

No. 97–684. Patch v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 114 F. 3d 131.

No. 97–690. Commercial Realty St. Pete, Inc. v. Federal
Communications Commission. C. A. D. C. Cir. Certiorari de-
nied. Reported below: 116 F. 3d 941.

No. 97–694. Roach v. United States. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1477.

No. 97–700. Daniels v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 107 F. 3d 25.

No. 97–703. Rimell v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–708. DeLuca v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 356.

No. 97–5051. DiGiovanni v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 455 Pa. Super. 671, 687 A.
2d 854.

No. 97–5145. Daughtry v. Dennehy. C. A. 1st Cir. Certio-
rari denied.
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No. 97–5423. Washington et al. v. United States. C. A.
D. C. Cir. Certiorari denied. Reported below: 106 F. 3d 983.

No. 97–5604. Weber v. Merit Systems Protection Board.
C. A. Fed. Cir. Certiorari denied. Reported below: 113 F. 3d
1258.

No. 97–5643. Sarga v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1249.

No. 97–5644. Bell v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 113 F. 3d 1345.

No. 97–5655. Durham v. United States. C. A. 8th Cir.
Certiorari denied.

No. 97–5659. McAlpine v. United States et al. C. A. 10th
Cir. Certiorari denied. Reported below: 112 F. 3d 1429.

No. 97–5704. Strong v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1192.

No. 97–5962. Hernandez v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 108 F. 3d
554.

No. 97–5975. Rolling v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 695 So. 2d 278.

No. 97–5983. Bradford v. White et al. C. A. 9th Cir.
Certiorari denied.

No. 97–6005. Lane v. National Data Corp. et al. C. A.
11th Cir. Certiorari denied. Reported below: 113 F. 3d 1250.

No. 97–6010. Jones v. Washington, Director, Illinois De-
partment of Corrections. C. A. 7th Cir. Certiorari denied.

No. 97–6027. Calvin v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division, et al.
C. A. 5th Cir. Certiorari denied.

No. 97–6030. Momient-El v. DeTella, Warden. C. A. 7th
Cir. Certiorari denied. Reported below: 118 F. 3d 535.
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No. 97–6031. Manalo v. Territory of Guam. C. A. 9th Cir.
Certiorari denied. Reported below: 110 F. 3d 69.

No. 97–6036. Brantley v. Georgia. Sup. Ct. Ga. Certio-
rari denied. Reported below: 268 Ga. 151, 486 S. E. 2d 169.

No. 97–6044. Mahdavi v. One Hundred State, County, and
City Officials. Ct. App. Cal., 4th App. Dist. Certiorari denied.

No. 97–6048. Palo v. Pitcher, Warden. C. A. 6th Cir. Cer-
tiorari denied.

No. 97–6049. Buchanan v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 698 So. 2d 799.

No. 97–6050. Wiggins v. Pickett, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 108 F. 3d 1387.

No. 97–6051. Thomas v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 693 So. 2d 951.

No. 97–6054. Bonds, aka Williams v. New York. App. Div.,
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported below:
237 App. Div. 2d 1000, 655 N. Y. S. 2d 740.

No. 97–6056. Espinoza Cruz v. Texas. Ct. App. Tex., 9th
Dist. Certiorari denied.

No. 97–6058. Plancarte v. Roe, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 110 F. 3d 69.

No. 97–6062. Lewis v. Cain, Warden. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 478.

No. 97–6063. Nunley v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 97–6064. Israel v. Singletary, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 119 F. 3d 10.

No. 97–6065. VanDiver v. Hawley, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–6068. Smith v. Oklahoma. Ct. Crim. App. Okla. Cer-
tiorari denied.
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No. 97–6071. Awofolu v. Los Angeles County Superior
Court et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 97–6072. Buraczewska v. City of New York et al.
C. A. 2d Cir. Certiorari denied.

No. 97–6076. Clark v. Maryland et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 472.

No. 97–6077. Chapman v. Kozakiewicz, Warden, et al.
C. A. 3d Cir. Certiorari denied. Reported below: 111 F. 3d 125.

No. 97–6081. Hunter v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 97–6092. Bowling v. Kentucky. Sup. Ct. Ky. Certio-
rari denied. Reported below: 942 S. W. 2d 293.

No. 97–6097. Jyan v. Frankovich et al. C. A. 9th Cir.
Certiorari denied. Reported below: 108 F. 3d 338.

No. 97–6098. Maciel v. Gomez, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 97–6099. Lott v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 695 So. 2d 1239.

No. 97–6101. Jordan v. Dorsey, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 116 F. 3d 489.

No. 97–6109. Walker v. Dragovich, Superintendent, State
Correctional Institution at Mahanoy, et al. C. A. 3d Cir.
Certiorari denied.

No. 97–6115. Cross v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 105 F. 3d 646.

No. 97–6122. Buchanan v. Marshall, Warden. C. A. 9th
Cir. Certiorari denied. Reported below: 104 F. 3d 365.

No. 97–6124. King v. Ohio. Sup. Ct. Ohio. Certiorari denied.
Reported below: 79 Ohio St. 3d 1480, 683 N. E. 2d 786.

No. 97–6132. Legros v. Ohio. Ct. App. Ohio, Seneca County.
Certiorari denied.
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No. 97–6148. Dixie v. Reno, Attorney General, et al.
C. A. D. C. Cir. Certiorari denied.

No. 97–6149. Sisson v. Herman, Secretary of Labor,
et al. C. A. 6th Cir. Certiorari denied.

No. 97–6236. Martin v. Guillory, Warden, et al. C. A.
4th Cir. Certiorari denied. Reported below: 112 F. 3d 509.

No. 97–6291. Ramus v. Immigration and Naturalization
Service. C. A. 10th Cir. Certiorari denied. Reported below:
116 F. 3d 1489.

No. 97–6300. Cammon v. Reno, Attorney General. C. A.
9th Cir. Certiorari denied.

No. 97–6341. Williams v. Angelone, Director, Virginia
Department of Corrections. Sup. Ct. Va. Certiorari denied.

No. 97–6358. Payne v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 637.

No. 97–6370. Jackson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 117 F. 3d 849.

No. 97–6381. Powell v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 464.

No. 97–6388. Harris v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1187.

No. 97–6390. Denmark v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 124 F. 3d 200.

No. 97–6395. Tam Duy Nguyen v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 117 F. 3d 796.

No. 97–6408. Allison v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 120 F. 3d 71.

No. 97–6409. Villa Morena, aka Javier Moreno, et al. v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 121 F. 3d 705.

No. 97–6411. Jokinen v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 124 F. 3d 200.
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No. 97–6414. Arteaga v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 117 F. 3d 388.

No. 97–6416. Stracener v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 117 F. 3d 1417.

No. 97–6417. Shay v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 111 F. 3d 307.

No. 97–6423. Cuevas v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 481.

No. 97–6427. SantaCruz-Naranjo v. United States; and
No. 97–6443. Hernandez-Garcia v. United States. C. A.

9th Cir. Certiorari denied. Reported below: 119 F. 3d 7.

No. 97–6437. Polk v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 118 F. 3d 286.

No. 97–6439. McDaniel, aka Cooksey, aka Hanson v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 117 F. 3d 1417.

No. 97–6440. McKinney v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 124 F. 3d 206.

No. 97–6441. Juvenile No. 1 v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 118 F. 3d 298.

No. 97–6444. Izquierdo Cruz v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 121 F. 3d 705.

No. 97–6446. Barber v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 276.

No. 97–6449. Beltran-Bustamante v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 119 F. 3d 7.

No. 97–6454. Felix v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 273.

No. 97–6458. Javier Nevarez v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 129 F. 3d 608.

No. 97–6460. Jakovich v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 119 F. 3d 7.
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No. 97–6461. Macklin v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 119 F. 3d 8.

No. 97–6465. Smith v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 710.

No. 97–6471. Martinez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 121 F. 3d 718.

No. 97–6476. Magana de Godinez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 119 F. 3d 8.

No. 97–6482. Graves v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 189.

No. 97–6483. Ehman v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 7.

No. 97–6487. Hearn v. United States. C. A. 6th Cir. Cer-
tiorari denied.

No. 97–6497. Tristan v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 120 F. 3d 269.

No. 97–462. Maryland v. Hughes. Ct. App. Md. Motion
of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 346 Md. 80, 695 A. 2d 132.

No. 97–6718 (A–359). Eddmonds v. Illinois. Sup. Ct. Ill.
Application for stay of execution of sentence of death, presented
to Justice Stevens, and by him referred to the Court, denied.
Certiorari denied.

Rehearing Denied

No. 96–1559. Owens v. United States, ante, p. 806;
No. 96–1926. Williams et vir v. Franklin First Federal

Savings Bank et al., ante, p. 815;
No. 96–9154. Wiedmer v. United States, ante, p. 833;
No. 96–9194. Taylor v. Hanks, Superintendent, Wabash

Valley Correctional Institute, ante, p. 834;
No. 96–9431. Mmahat v. United States, ante, p. 848;
No. 97–325. Childs v. PaineWebber Inc., ante, p. 870;
No. 97–5408. Sikora v. Hopkins et al., ante, p. 892; and
No. 97–5516. Multani v. Newsweek, Inc., et al., ante,

p. 919. Petitions for rehearing denied.
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No. 96–7883. Barrett v. Artuz, Superintendent, Green
Haven Correctional Facility, 520 U. S. 1175. Motion for leave
to file petition for rehearing denied.

No. 97–5296. Parham v. Coca-Cola Co., ante, p. 909. Peti-
tion for rehearing denied. Justice Breyer took no part in the
consideration or decision of this petition.

November 18, 1997
Certiorari Denied

No. 97–6708 (A–359). Burris v. Parke, Superintendent,
Indiana State Prison. C. A. 7th Cir. Application for stay of
execution of sentence of death, presented to Justice Stevens,
and by him referred to the Court, denied. Certiorari denied.
Justice Stevens, Justice Souter, and Justice Ginsburg
would grant the application for stay of execution and the petition
for writ of certiorari. Reported below: 116 F. 3d 256.

No. 97–6780 (A–371). Stewart v. Gilmore, Warden. C. A.
7th Cir. Application for stay of execution of sentence of death,
presented to Justice Stevens, and by him referred to the Court,
denied. Certiorari denied. Reported below: 129 F. 3d 1268.

November 19, 1997

Miscellaneous Order

No. A–333 (97–746). General Motors Corp. v. Grear et al.;
and In re General Motors Corp. C. A. 6th Cir. Application
for stay, presented to Justice Stevens, and by him referred to
the Court, denied.

Certiorari Denied

No. 97–6790 (A–373). Burris v. Parke, Superintendent,
Indiana State Prison. C. A. 7th Cir. Application for stay of
execution of sentence of death, presented to Justice Stevens,
and by him referred to the Court, denied. Certiorari denied.
Reported below: 130 F. 3d 782.

November 21, 1997

Miscellaneous Order

No. 96–8516. Bousley v. Brooks, Warden. C. A. 8th Cir.
[Certiorari granted, 521 U. S. 1152.] Thomas C. Walsh, Esq., of
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St. Louis, Mo., is invited to brief and argue this case as amicus
curiae in support of the judgment below.

Rehearing Denied

No. 97–5179 (A–379). Livingston v. Johnson, Director,
Texas Department of Criminal Justice, Institutional Di-
vision, ante, p. 880. Application for stay of execution of sentence
of death, presented to Justice Scalia, and by him referred to
the Court, denied. Petition for rehearing denied.

November 26, 1997
Certiorari Granted

No. 97–156. Bragdon v. Abbott et al. C. A. 1st Cir. Cer-
tiorari granted limited to Questions 1, 2, and 3 presented by the
petition. Brief of petitioner is to be filed with the Clerk and
served upon opposing counsel on or before 3 p.m., Friday, January
9, 1998. Brief of respondents is to be filed with the Clerk and
served upon opposing counsel on or before 3 p.m., Friday, Feb-
ruary 6, 1998. A reply brief, if any, is to be filed with the Clerk
and served upon opposing counsel on or before 3 p.m., Friday,
March 6, 1998. This Court’s Rule 29.2 does not apply. Reported
below: 107 F. 3d 934.

No. 97–371. National Endowment for the Arts et al. v.
Finley et al. C. A. 9th Cir. Certiorari granted. Brief of the
Solicitor General is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, January 9, 1998.
Brief of respondents is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, February 6, 1998.
A reply brief, if any, is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, March 6, 1998. This
Court’s Rule 29.2 does not apply. Reported below: 100 F. 3d 671.

No. 97–428. Air Line Pilots Assn. v. Miller et al. C. A.
D. C. Cir. Certiorari granted limited to Question 1 presented by
the petition. Brief of petitioner is to be filed with the Clerk and
served upon opposing counsel on or before 3 p.m., Friday, Janu-
ary 9, 1998. Brief of respondents is to be filed with the Clerk
and served upon opposing counsel on or before 3 p.m., Friday,
February 6, 1998. A reply brief, if any, is to be filed with the
Clerk and served upon opposing counsel on or before 3 p.m., Friday,
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March 6, 1998. This Court’s Rule 29.2 does not apply. Reported
below: 108 F. 3d 1415.

No. 97–581. Pennsylvania Board of Probation and Pa-
role v. Scott. Sup. Ct. Pa. Motion of respondent for leave to
proceed in forma pauperis granted. Certiorari granted limited
to Question 1 presented by the petition. In addition to this ques-
tion, the parties are invited to brief and argue the following ques-
tion: “Must a search of a parolee’s residence be based on reason-
able suspicion to be valid under the Fourth Amendment where the
parolee has consented to searches as a condition of his parole?”
Brief of petitioner is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, January 9, 1998.
Brief of respondent is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, February 6, 1998. A
reply brief, if any, is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, March 6, 1998. This
Court’s Rule 29.2 does not apply. Reported below: 548 Pa. 418,
698 A. 2d 32.

Certiorari Denied

No. 97–6860 (A–388). Williams v. Nebraska. Sup. Ct. Neb.
Application for stay of execution of sentence of death, presented
to Justice Thomas, and by him referred to the Court, denied.
Certiorari denied. Reported below: 253 Neb. 111, 568 N. W. 2d
246.

December 1, 1997

Miscellaneous Orders

No. D–1876. In re Disbarment of Germain. Thomas M.
Germain, of Windsor, Conn., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1877. In re Disbarment of Pollan. Steven E. Pol-
lan, of South Orange, N. J., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1878. In re Disbarment of Kersner. Steven P.
Kersner, of Washington, D. C., is suspended from the practice of
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law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1879. In re Disbarment of Bernstein. Louis H.
Bernstein, of Santa Monica, Cal., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. M–27. Western Mohegan Tribe and Nation of New
York v. United States et al. Motion seeking leave to invoke
the Court’s original jurisdiction denied.

No. M–28. Long v. Fund Manager et al. Motion to direct
the Clerk to file petition for writ of certiorari out of time denied.

No. 120, Orig. New Jersey v. New York. Motion of Western
Mohegan Tribe and Nation of New York for leave to file a brief as
amicus curiae denied. [For earlier order herein, see, e. g., ante,
p. 911.]

No. 96–827. Crawford-El v. Britton. C. A. D. C. Cir.
[Certiorari granted, 520 U. S. 1273.] Motion of respondent for
reallocation of oral argument time granted, and the time is to be
divided as follows: 20 minutes for respondent and 10 minutes for
the Solicitor General as amicus curiae.

No. 96–1337. County of Sacramento et al. v. Lewis et
al., Personal Representatives of the Estate of Lewis,
Deceased. C. A. 9th Cir. [Certiorari granted, 520 U. S. 1250.]
Motion of Gabriel Torres et al. for leave to participate in oral
argument as amici curiae and for divided argument denied.

No. 96–1768. Feltner v. Columbia Pictures Television,
Inc. C. A. 9th Cir. [Certiorari granted, 521 U. S. 1151.] Motion
of Howard B. Abrams for leave to file a brief as amicus curiae
granted.

No. 96–8732. Edwards et al. v. United States. C. A. 7th
Cir. [Certiorari granted, ante, p. 931.] Motion for appointment
of counsel granted, and it is ordered that Steven Shobat, Esq., of
Chicago, Ill., be appointed to serve as counsel for petitioner Karl
V. Fort in this case.
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No. 96–9413. In re Tyler; and
No. 96–9513. Arteaga v. California. C. A. 9th Cir. Mo-

tions of petitioners for reconsideration of order denying leave to
proceed in forma pauperis [ante, p. 804] denied.

No. 97–303. Humana Inc. et al. v. Forsyth et al. C. A.
9th Cir. The Solicitor General is invited to file a brief in this
case expressing the views of the United States.

No. 97–6272. Vrettos v. Plainfield Post Office et al.
C. A. 3d Cir. Motion of petitioner for leave to proceed in forma
pauperis denied. See this Court’s Rule 39.8. Petitioner is al-
lowed until December 22, 1997, within which to pay the docketing
fee required by Rule 38(a) and to submit a petition in compliance
with Rule 33.1 of the Rules of this Court.

No. 97–755. In re Smith;
No. 97–6596. In re Myers;
No. 97–6645. In re Bohnke; and
No. 97–6676. In re Graves. Petitions for writs of habeas

corpus denied.

No. 97–6141. In re Reliford;
No. 97–6162. In re Snavely;
No. 97–6251. In re Sanders; and
No. 97–6274. In re Okolo. Petitions for writs of mandamus

denied.

Certiorari Denied

No. 96–8868. Cantu v. Texas. Ct. Crim. App. Tex. Certio-
rari denied. Reported below: 939 S. W. 2d 627.

No. 97–129. Sawyer, Judge, Jackson County Circuit
Court v. Oregon ex rel. Huddleston, District Attorney of
Jackson County. Sup. Ct. Ore. Certiorari denied. Reported
below: 324 Ore. 597, 932 P. 2d 1145.

No. 97–151. Christian et al. v. City of Gladstone. C. A.
8th Cir. Certiorari denied. Reported below: 108 F. 3d 929.

No. 97–308. Pikeville United Methodist Hospital of Ken-
tucky, Inc. v. United Steelworkers of America, AFL–CIO,
et al. C. A. 6th Cir. Certiorari denied.
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No. 97–326. Orleans Parish School Board v. United
States Gypsum Co. et al. C. A. 5th Cir. Certiorari denied.
Reported below: 114 F. 3d 66.

No. 97–328. Truth Seeker Co., Inc., et al. v. Jackson
et al. C. A. 9th Cir. Certiorari denied. Reported below: 105
F. 3d 665.

No. 97–335. Vander Zee v. Reno, Attorney General, et
al. C. A. 5th Cir. Certiorari denied. Reported below: 116 F.
3d 1477.

No. 97–339. Michigan Mutual Insurance Co., Subrogee
of Center Manufacturing, Inc. v. Osram Sylvania, Inc., fka
GTE Products Corp. C. A. 6th Cir. Certiorari denied. Re-
ported below: 111 F. 3d 131.

No. 97–346. Zeta Chi Fraternity v. New Hampshire. Sup.
Ct. N. H. Certiorari denied. Reported below: 142 N. H. 16, 696
A. 2d 530.

No. 97–355. Finerty et al. v. National Labor Relations
Board. C. A. D. C. Cir. Certiorari denied. Reported below: 113
F. 3d 1288.

No. 97–359. Greenwood et al. v. Societe Francaise de
Transportes Maritime et al. C. A. 5th Cir. Certiorari de-
nied. Reported below: 111 F. 3d 1239.

No. 97–367. Lumpkin v. Brown, Mayor, City and County
of San Francisco, et al. C. A. 9th Cir. Certiorari denied.
Reported below: 109 F. 3d 1498.

No. 97–373. Van Poyck v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 694 So. 2d 686.

No. 97–403. Johnson, Individually and on Behalf of All
Present and Future Inmates of the Texas Department
of Criminal Justice, Institutional Division v. Rodriguez,
Chairman, Texas Board of Pardons and Paroles, et al.
C. A. 5th Cir. Certiorari denied. Reported below: 110 F. 3d 299.

No. 97–435. Ritter et ux. v. Ross, Rock County Treas-
urer, et al. Ct. App. Wis. Certiorari denied. Reported below:
207 Wis. 2d 477, 558 N. W. 2d 909.
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No. 97–439. Jarrett v. Green, Personal Representative
of the Estate of Green, Deceased, et al. C. A. 6th Cir.
Certiorari denied. Reported below: 111 F. 3d 1295.

No. 97–503. Johnson et al. v. Knowles et al. C. A. 9th
Cir. Certiorari denied. Reported below: 113 F. 3d 1114.

No. 97–504. Forsyth et al. v. Humana Inc. et al. C. A.
9th Cir. Certiorari denied. Reported below: 114 F. 3d 1467.

No. 97–508. Doug Mockett & Co., Inc. v. Plumley. Ct.
App. Cal., 2d App. Dist. Certiorari denied.

No. 97–514. Cadle Co. v. Johnson. Ct. Civ. App. Ala. Cer-
tiorari denied. Reported below: 690 So. 2d 558.

No. 97–528. Guneratne v. St. Mary’s Hospital. C. A. 5th
Cir. Certiorari denied. Reported below: 119 F. 3d 3.

No. 97–533. Shell Oil Co. v. Studiengesellschaft Kohle
M. B. H. C. A. Fed. Cir. Certiorari denied. Reported below:
112 F. 3d 1561.

No. 97–539. Ireland v. Tunis et al. C. A. 6th Cir. Certio-
rari denied. Reported below: 113 F. 3d 1435.

No. 97–540. ZYZY, Inc., et al. v. City of Eagle Pass et al.
C. A. 5th Cir. Certiorari denied. Reported below: 120 F. 3d 265.

No. 97–542. Dixson v. Ruff, Trustee. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 491.

No. 97–544. Nova Designs, Inc., dba Performance Diver
v. Electronics Instrumentation & Technology, Inc., et al.
C. A. 9th Cir. Certiorari denied. Reported below: 114 F. 3d 1195.

No. 97–546. Figter Ltd. v. Teachers Insurance and An-
nuity Association of America. C. A. 9th Cir. Certiorari de-
nied. Reported below: 118 F. 3d 635.

No. 97–547. Casey v. Arizona Mail Order et al. Ct. App.
Ariz. Certiorari denied.

No. 97–549. Davis v. Board of Assessors of the Town of
Raynham. App. Ct. Mass. Certiorari denied. Reported below:
42 Mass. App. 1121, 680 N. E. 2d 132.
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No. 97–551. Barge et ux. v. St. Paul Fire & Marine In-
surance Co. Ct. App. Ga. Certiorari denied. Reported below:
225 Ga. App. 392, 483 S. E. 2d 883.

No. 97–553. Hall v. Atlanta Public School System. C. A.
11th Cir. Certiorari denied. Reported below: 112 F. 3d 1173.

No. 97–554. Tucker v. Outwater. C. A. 2d Cir. Certiorari
denied. Reported below: 118 F. 3d 930.

No. 97–556. Sundstrand Corp. v. Blackburn et ux. C. A.
7th Cir. Certiorari denied. Reported below: 115 F. 3d 493.

No. 97–560. Ridder v. City of Springfield et al. C. A.
6th Cir. Certiorari denied. Reported below: 108 F. 3d 1377.

No. 97–561. Spain et al. v. Haseotes et al. C. A. 1st Cir.
Certiorari denied. Reported below: 116 F. 3d 464.

No. 97–562. Billiot et ux. v. Louisiana in the Interest
of Billiot et al. 32d Jud. Dist. Ct. La., Terrebonne Parish.
Certiorari denied.

No. 97–563. Forman et al. v. City of Richmond et al.
C. A. 7th Cir. Certiorari denied. Reported below: 104 F. 3d 950.

No. 97–565. Medina et al. v. Miller, Agent, California
Department of Justice, Bureau of Narcotics, et al. C. A.
9th Cir. Certiorari denied. Reported below: 114 F. 3d 1195.

No. 97–566. Rubinstein v. Ramapo College et al. Super.
Ct. N. J., App. Div. Certiorari denied.

No. 97–572. Cyr et al. v. City of Dallas et al. C. A. 5th
Cir. Certiorari denied. Reported below: 114 F. 3d 1180.

No. 97–574. Tinsley v. TRW Inc. et al. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1232.

No. 97–578. Torres v. Pisano et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 116 F. 3d 625.

No. 97–588. Harris v. New Jersey. Super. Ct. N. J., App.
Div. Certiorari denied.

No. 97–592. Camoscio v. Quiroga et al. App. Ct. Mass.
Certiorari denied. Reported below: 43 Mass. App. 1104, 681 N. E.
2d 899.
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No. 97–598. Muegler v. Harre et al. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 909.

No. 97–599. Doe, By and Through His Parents and Next
Friends, Doe et vir v. Board of Education of Oak Park &
River Forest High School District 200 et al. C. A. 7th Cir.
Certiorari denied. Reported below: 115 F. 3d 1273.

No. 97–608. Redner v. City of Tampa et al. Dist. Ct. App.
Fla., 2d Dist. Certiorari denied. Reported below: 696 So. 2d 361.

No. 97–609. Howard v. Gaughan. Sup. Ct. Va. Certiorari
denied.

No. 97–616. Bonanno v. Department of Labor. C. A. 2d
Cir. Certiorari denied.

No. 97–624. Cerceo et al. v. Shmidheiser. C. A. 4th Cir.
Certiorari denied. Reported below: 114 F. 3d 1175.

No. 97–630. Blueprint Engines, Inc. v. Jadair Inc. et al.
Sup. Ct. Wis. Certiorari denied. Reported below: 209 Wis. 2d
187, 562 N. W. 2d 401.

No. 97–665. Spiegel v. Rabinovitz. C. A. 7th Cir. Certio-
rari denied. Reported below: 121 F. 3d 251.

No. 97–667. Miller v. Silverstein et al. C. A. 2d Cir.
Certiorari denied. Reported below: 122 F. 3d 1056.

No. 97–685. Waite v. Carpenter et al. Ct. App. Neb. Cer-
tiorari denied. Reported below: 5 Neb. App. xlviii.

No. 97–695. Faria v. Clark, Tax Administrator of Rhode
Island. Dist. Ct. R. I. Certiorari denied.

No. 97–713. Donovan v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 104 F. 3d 362.

No. 97–716. Mayo v. Texas. Ct. Crim. App. Tex. Certiorari
denied.

No. 97–718. Reynolds v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 110 F. 3d 71.

No. 97–724. Marcello et al. v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 120 F. 3d 1338.
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No. 97–725. Amer et ux. v. Michigan Family Independ-
ence Agency. Ct. App. Mich. Certiorari denied.

No. 97–728. Hall v. Hipps, Jackson County District At-
torney, et al. C. A. 4th Cir. Certiorari denied. Reported
below: 120 F. 3d 261.

No. 97–732. Steagall v. United States District Court
for the Central District of Illinois, et al. C. A. 7th Cir.
Certiorari denied. Reported below: 119 F. 3d 506.

No. 97–734. Smith v. Lang. C. A. 7th Cir. Certiorari de-
nied. Reported below: 114 F. 3d 1192.

No. 97–736. Gentry v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied.

No. 97–739. Montague v. West, Secretary of the Army,
et al. C. A. 8th Cir. Certiorari denied. Reported below: 121
F. 3d 713.

No. 97–5328. Cox v. Pennsylvania. Sup. Ct. Pa. Certiorari
denied. Reported below: 546 Pa. 515, 686 A. 2d 1279.

No. 97–5699. Jimenez v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 139.

No. 97–5727. Lugo v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 97–5732. Hodges v. Tennessee. Sup. Ct. Tenn. Certio-
rari denied. Reported below: 944 S. W. 2d 346.

No. 97–5742. Skillicorn v. Missouri. Sup. Ct. Mo. Certio-
rari denied. Reported below: 944 S. W. 2d 877.

No. 97–5757. Gravette v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 392.

No. 97–5784. Cook v. United States. C. A. 5th Cir. Certio-
rari denied.

No. 97–5794. Alston v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 32.

No. 97–5846. Burgess v. Illinois. Sup. Ct. Ill. Certiorari
denied. Reported below: 176 Ill. 2d 289, 680 N. E. 2d 357.
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No. 97–5891. Trawick v. Alabama. Sup. Ct. Ala. Certio-
rari denied. Reported below: 698 So. 2d 162.

No. 97–5903. Greene v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 268 Ga. 47, 485 S. E. 2d 741.

No. 97–5995. Norde v. Ward et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 104 F. 3d 349.

No. 97–6087. Fore v. Denny’s Inc. et al. C. A. 9th Cir.
Certiorari denied. Reported below: 112 F. 3d 516.

No. 97–6088. Pyles et vir v. OCI Mortgage Corp. C. A.
11th Cir. Certiorari denied. Reported below: 113 F. 3d 1251.

No. 97–6093. Childers v. Ohio. Ct. App. Ohio, Franklin
County. Certiorari denied.

No. 97–6104. James v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 695 So. 2d 1229.

No. 97–6113. Ali v. United States District Court for
the Central District of California. C. A. 9th Cir. Certio-
rari denied.

No. 97–6117. Mathis v. Ciambrone et al. C. A. 7th Cir.
Certiorari denied.

No. 97–6118. Long v. Ohio. Ct. App. Ohio, Hamilton County.
Certiorari denied.

No. 97–6125. Hanson v. Pennsylvania. Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 548 Pa. 625, 693 A. 2d 966.

No. 97–6128. Rivera v. Arocho. C. A. 11th Cir. Certiorari
denied.

No. 97–6131. Maxwell v. Saenz et al. C. A. 6th Cir. Cer-
tiorari denied.

No. 97–6133. Wheeler Lloyd v. Prudential Insurance
Company of America et al. C. A. 2d Cir. Certiorari denied.

No. 97–6134. Barker v. Gomez, Director, California De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 120 F. 3d 268.
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No. 97–6140. Click v. Alabama. Ct. Crim. App. Ala. Cer-
tiorari denied. Reported below: 695 So. 2d 209.

No. 97–6144. Koon v. Louisiana. Sup. Ct. La. Certiorari
denied. Reported below: 704 So. 2d 756.

No. 97–6145. Johnson v. Johnson et al. C. A. 8th Cir.
Certiorari denied. Reported below: 112 F. 3d 513.

No. 97–6157. Edwards v. Carlson, Judge, United States
District Court for the Eastern District of Michigan.
C. A. 6th Cir. Certiorari denied.

No. 97–6158. Galbreath v. New York City Board of Edu-
cation. C. A. 2d Cir. Certiorari denied. Reported below: 111
F. 3d 123.

No. 97–6166. Burch v. Maryland. Ct. App. Md. Certiorari
denied. Reported below: 346 Md. 253, 696 A. 2d 443.

No. 97–6169. Young v. Moore, Director, South Carolina
Department of Corrections, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 113 F. 3d 1233.

No. 97–6170. Tyler v. North Carolina. Sup. Ct. N. C. Cer-
tiorari denied. Reported below: 346 N. C. 187, 485 S. E. 2d 599.

No. 97–6172. Woods v. CNA Insurance Co. et al. Ct. App.
Tenn. Certiorari denied.

No. 97–6173. Wells v. Wells. Ct. App. Colo. Certiorari
denied.

No. 97–6178. Seuffer v. Illinois. Sup. Ct. Ill. Certiorari
denied.

No. 97–6181. Davis v. Arizona. Ct. App. Ariz. Certiorari
denied.

No. 97–6189. Heslop v. Morton et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–6191. Pritchett v. Pitcher, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 117 F. 3d 959.

No. 97–6192. Sivak v. Idaho et al. Sup. Ct. Idaho. Certio-
rari denied.
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No. 97–6194. Martinez et al. v. Michigan. C. A. 6th Cir.
Certiorari denied. Reported below: 117 F. 3d 1420.

No. 97–6195. Lee v. Arkansas. Sup. Ct. Ark. Certiorari
denied. Reported below: 327 Ark. 692, 942 S. W. 2d 231.

No. 97–6204. Rich v. North Carolina. Sup. Ct. N. C. Cer-
tiorari denied. Reported below: 346 N. C. 50, 484 S. E. 2d 394.

No. 97–6208. Rijos v. Delta Airlines, Inc. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 17.

No. 97–6209. Mosley v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 97–6210. Loya v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 284 Ill. App. 3d 1121, 708 N. E.
2d 1276.

No. 97–6212. Mason v. Herald Mail Co.; and Mason v.
Creeden. C. A. 4th Cir. Certiorari denied. Reported below:
108 F. 3d 1372.

No. 97–6224. McCartney v. Louisiana. Ct. App. La., 3d
Cir. Certiorari denied. Reported below: 684 So. 2d 416.

No. 97–6229. Tyler v. United States District Court for
the District of Nebraska. C. A. 8th Cir. Certiorari denied.

No. 97–6230. York v. Larkins, Superintendent, State Cor-
rectional Institution at Dallas. C. A. 3d Cir. Certiorari
denied.

No. 97–6234. Ayala v. New York. Ct. App. N. Y. Certio-
rari denied. Reported below: 90 N. Y. 2d 490, 685 N. E. 2d 492.

No. 97–6237. Owen v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 696 So. 2d 715.

No. 97–6238. Jones v. Arkansas. Sup. Ct. Ark. Certiorari
denied. Reported below: 329 Ark. 62, 947 S. W. 2d 339.

No. 97–6240. Powell v. Wal-Mart, Inc. Ct. App. La., 3d
Cir. Certiorari denied. Reported below: 692 So. 2d 544.

No. 97–6241. Biros v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 78 Ohio St. 3d 426, 678 N. E. 2d 891.
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No. 97–6244. Griffin v. Commissioner of Internal Reve-
nue. C. A. 2d Cir. Certiorari denied. Reported below: 108 F.
3d 1369.

No. 97–6247. Griffin v. Lehman, Commissioner, Pennsyl-
vania Department of Corrections, et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 187.

No. 97–6253. Smith v. Ohio Department of Human Serv-
ices. Ct. App. Ohio, Clermont County. Certiorari denied. Re-
ported below: 115 Ohio App. 3d 755, 686 N. E. 2d 320.

No. 97–6260. Labankoff et al. v. Page et al. Ct. App.
Cal., 1st App. Dist. Certiorari denied.

No. 97–6262. Jamhoury v. Drake et al. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–6263. Jordan v. Withrow, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–6264. Prewitt v. Huggins et al. C. A. 5th Cir.
Certiorari denied.

No. 97–6271. Waters v. Dormire, Superintendent, Jef-
ferson City Correctional Center, et al. C. A. 8th Cir.
Certiorari denied.

No. 97–6276. Lancaster v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 697 So. 2d 859.

No. 97–6277. Monroe v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied. Reported below: 118 F. 3d 1073.

No. 97–6297. Fabian v. City of Miami. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1492.

No. 97–6302. Blandino v. Nevada. Sup. Ct. Nev. Certio-
rari denied. Reported below: 113 Nev. 1613, 970 P. 2d 1093.

No. 97–6326. Demarey v. United States et al. C. A. 6th
Cir. Certiorari denied.

No. 97–6333. Wade v. West Virginia. Sup. Ct. App. W. Va.
Certiorari denied. Reported below: 200 W. Va. 637, 490 S. E. 2d
724.
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No. 97–6336. Scott v. Goord, Commissioner, New York De-
partment of Correctional Services, et al. C. A. 2d Cir.
Certiorari denied.

No. 97–6340. Johnson v. Woods, Warden. C. A. 5th Cir.
Certiorari denied.

No. 97–6356. Smith v. California. C. A. 9th Cir. Certio-
rari denied. Reported below: 121 F. 3d 717.

No. 97–6359. Quinn v. West Virginia. Sup. Ct. App. W. Va.
Certiorari denied. Reported below: 200 W. Va. 432, 490 S. E. 2d
34.

No. 97–6363. Atley, aka Semeniuk v. Iowa. Sup. Ct. Iowa.
Certiorari denied. Reported below: 564 N. W. 2d 817.

No. 97–6384. Longest v. Dalton, Secretary of the Navy,
et al. C. A. 7th Cir. Certiorari denied. Reported below: 124
F. 3d 204.

No. 97–6387. Roman v. Department of the Army. C. A.
Fed. Cir. Certiorari denied. Reported below: 121 F. 3d 728.

No. 97–6391. Formica v. Town of Huntington et al. C. A.
2d Cir. Certiorari denied.

No. 97–6399. Mitchell v. Juvenile Department of Mult-
nomah County, Oregon. Sup. Ct. Ore. Certiorari denied. Re-
ported below: 325 Ore. 479, 940 P. 2d 518.

No. 97–6403. Tucker v. South Carolina et al. C. A. 4th
Cir. Certiorari denied. Reported below: 114 F. 3d 1177.

No. 97–6406. Eidson v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1336.

No. 97–6415. Cosgrove v. Sears, Roebuck & Co. C. A. 2d
Cir. Certiorari denied. Reported below: 104 F. 3d 355.

No. 97–6421. Stephens v. Widnall, Secretary of the Air
Force. C. A. D. C. Cir. Certiorari denied.

No. 97–6425. Smith v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied. Reported below: 116 F. 3d 478.
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No. 97–6430. Dudonis v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–6450. Heinemann v. The Pocahontas Times et al.
Sup. Ct. App. W. Va. Certiorari denied.

No. 97–6451. Dunn v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 269.

No. 97–6468. Smith v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1064.

No. 97–6469. Crawford v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 121 F. 3d 710.

No. 97–6470. Constable v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 1074.

No. 97–6473. Solomon v. Dolan, Acting Commissioner of
Internal Revenue. C. A. 2d Cir. Certiorari denied. Re-
ported below: 113 F. 3d 1230.

No. 97–6475. Reed v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–6478. Hawkins v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 189.

No. 97–6484. Simpson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 120 F. 3d 263.

No. 97–6495. Martinez v. Slater, Secretary of Transpor-
tation. C. A. 10th Cir. Certiorari denied. Reported below: 124
F. 3d 217.

No. 97–6498. Williams v. Cunningham, Sheriff Deputy,
Ventura County, California, et al. C. A. 9th Cir. Certio-
rari denied.

No. 97–6500. Palmer v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 97–6506. Paul v. McFadin, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 117 F. 3d 1428.

No. 97–6507. Robinson v. United States. Ct. App. D. C.
Certiorari denied.
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No. 97–6512. Arzola-Anaya v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 121 F. 3d 723.

No. 97–6514. Gutmans v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 1491.

No. 97–6521. Adams v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 189.

No. 97–6522. Ogike v. United States. C. A. 3d Cir. Certio-
rari denied.

No. 97–6523. Font Ramirez v. United States. C. A. 1st Cir.
Certiorari denied.

No. 97–6524. Spruill v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 221.

No. 97–6525. Perry v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 718.

No. 97–6526. Rivers v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 1043.

No. 97–6529. Richardson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 116 F. 3d 473.

No. 97–6534. Williams et al. v. United States. C. A. 7th
Cir. Certiorari denied. Reported below: 139 F. 3d 902.

No. 97–6535. Clark v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–6536. Shepherd v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 487.

No. 97–6539. Sanders v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 124 F. 3d 189.

No. 97–6542. Cantillo v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 121 F. 3d 721.

No. 97–6547. Meyers v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 95 F. 3d 1475.

No. 97–6549. Monllor v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 121 F. 3d 718.

No. 97–6551. Morrison v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 113 F. 3d 1020.
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No. 97–6552. Konop v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1057.

No. 97–6556. Stiles v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 481.

No. 97–6560. Vargas v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 195.

No. 97–6562. Lagos v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1374.

No. 97–6563. Comer v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 263.

No. 97–6569. Elam v. Florida et al. Dist. Ct. App. Fla.,
5th Dist. Certiorari denied. Reported below: 689 So. 2d 1232.

No. 97–6570. Garcia v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 122 F. 3d 1078.

No. 97–6571. Wright v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1265.

No. 97–6572. Griffin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 114 F. 3d 1202.

No. 97–6577. Shorter v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 114 F. 3d 1192.

No. 97–6578. Bovie v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 271.

No. 97–6579. Cotner v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 189.

No. 97–6580. Ramirez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 122 F. 3d 1067.

No. 97–6581. Roybal v. Shanks, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 120 F. 3d 271.

No. 97–6585. Mosley v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 189.

No. 97–6588. Grajales-Montoya v. United States. C. A.
8th Cir. Certiorari denied. Reported below: 117 F. 3d 356.



522ORD Unit: $PT1 [02-03-00 12:54:40] PGT: ORD1PP (Prelim. Print)

1008 OCTOBER TERM, 1997

December 1, 1997 522 U. S.

No. 97–6592. Hays v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 271.

No. 97–6595. Peckham v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 114 F. 3d 758.

No. 97–6599. Slepski v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 710.

No. 97–289. Wood, Superintendent, Walla Walla State
Penitentiary v. Jeffries. C. A. 9th Cir. Motion of respond-
ent for leave to proceed in forma pauperis granted. Certiorari
denied. Reported below: 114 F. 3d 1484.

No. 97–478. Structural Fibers, Inc., et al. v. Kulch.
Sup. Ct. Ohio. Motion of respondent for leave to proceed in forma
pauperis granted. Certiorari denied. Reported below: 78 Ohio
St. 3d 134, 677 N. E. 2d 308.

No. 97–527. Trippett v. Fagan. C. A. 6th Cir. Motion of
respondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 117 F. 3d 1420.

No. 97–557. Pangalos v. Prudential Insurance Company
of America. C. A. 3d Cir. Motion of respondent for damages
and costs pursuant to this Court’s Rule 42.2 denied. Certiorari
denied. Reported below: 118 F. 3d 1577.

Rehearing Denied

No. 96–1551. National Federation of the Blind et al. v.
Department of Veterans Affairs et al., ante, p. 806;

No. 96–1794. Soon Duck Kim et al. v. City of New York.,
ante, p. 809;

No. 96–1887. Zschach et al. v. Lucas, Prendergast, Al-
bright, Gibson & Newman et al., ante, p. 813;

No. 96–1896. Gardner et ux. v. United States, ante, p. 907;
No. 96–1932. Mainiero v. Jordan, Administrator, Wis-

consin Department of Probation and Parole, et al., ante,
p. 816;

No. 96–1966. Valsamis, Inc., et al. v. Cornhill Insurance
PLC et al., ante, p. 818;

No. 96–1967. Aroma Manufacturing, Inc. v. Alternative
Pioneering Systems, Inc., dba American Harvest (two judg-
ments), ante, p. 818;
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No. 96–8312. Faulkner v. United States, ante, p. 824;
No. 96–8897. Norville et ux. v. Dell Corp., ante, p. 826;
No. 96–8973. Hudson-Gardner v. South Carolina Depart-

ment of Highways and Public Transportation et al.,
ante, p. 828;

No. 96–9065. Schaffer v. Kirkland et al., ante, p. 830;
No. 96–9155. Williams v. Borg, Warden, et al., ante, p. 833;
No. 96–9167. Hughes v. City of Cleveland, ante, p. 833;
No. 96–9202. Siegel v. California Federal Bank, ante,

p. 835;
No. 96–9282. Schexnayder v. Louisiana, ante, p. 839;
No. 96–9319. de la Vega v. Chater, Commissioner of So-

cial Security, ante, p. 842;
No. 96–9322. Herbert v. Cain, Warden, et al., ante, p. 842;
No. 96–9341. In re Reiman, ante, p. 805;
No. 96–9356. Wilson v. Grant et al., ante, p. 844;
No. 96–9366. Flynn v. United States, ante, p. 844;
No. 96–9421. Bazile v. Johnson, Director, Texas De-

partment of Criminal Justice, Institutional Division,
ante, p. 848;

No. 96–9436. Brown v. Mississippi, ante, p. 849;
No. 96–9453. LaFountain v. Caruso, ante, p. 850;
No. 96–9457. Thrower v. Anderson, Warden, ante, p. 850;
No. 96–9553. Graham v. Turpin, Warden, et al., ante,

p. 855;
No. 97–9. Honeywell, Inc., et al. v. Minnesota Life and

Health Insurance Guaranty Assn., ante, p. 858;
No. 97–55. Keating, Governor of Oklahoma, et al. v.

Oklahoma ex rel. Oklahoma Tax Commission, ante, p. 908;
No. 97–136. Gustilo et al. v. Maravilla Gustilo, Individ-

ually and as Former Administratrix of the Estate of
Gustilo, Deceased, and as Guardian of Maravilla Gustilo,
et al., ante, p. 864;

No. 97–168. Bell v. New Jersey et al., ante, p. 866;
No. 97–182. Bell, t/a Wes Outdoor Advertising Co. v. New

Jersey Department of Transportation (two judgments),
ante, p. 866;

No. 97–198. Cornish v. District of Columbia Board on
Professional Responsibility, ante, p. 867;
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No. 97–425. Bell, t/a Wes Outdoor Advertising Co. v. New
Jersey Department of Environmental Protection, ante,
p. 933;

No. 97–5004. Quevado v. Baldor et al., ante, p. 870;
No. 97–5069. Poynton v. United States et al., ante, p. 874;
No. 97–5201. Pribytkov v. New Jersey Institute of Tech-

nology, ante, p. 881;
No. 97–5213. Filipos v. Filipos, ante, p. 882;
No. 97–5287. Broachwala v. Illinois, ante, p. 886;
No. 97–5308. Ramey-Gillis v. Kaiser Permanente, ante,

p. 887;
No. 97–5314. Csorba v. Varo, Inc., ante, p. 887;
No. 97–5353. Csorba v. ITT Aerospace/Communications

Division, Division of ITT Defense & Electronics, Inc.,
ante, p. 889;

No. 97–5509. Farmer v. United States, ante, p. 897;
No. 97–5560. Harris v. White, Warden, et al., ante, p. 899;
No. 97–5630. Malaki v. Yazdi, ante, p. 901;
No. 97–5677. Arteaga v. United States Court of Appeals

for the Ninth Circuit, ante, p. 935; and
No. 97–5682. In re Graves, ante, p. 805. Petitions for re-

hearing denied.

December 2, 1997

Dismissal Under Rule 46

No. 96–679. Piscataway Township Board of Education
v. Taxman. C. A. 3d Cir. [Certiorari granted, 521 U. S. 1117.]
Writ of certiorari dismissed under this Court’s Rule 46.1.

Certiorari Denied

No. 97–847 (A–389). Satcher v. Pruett, Warden. C. A. 4th
Cir. Application for stay of execution of sentence of death, pre-
sented to The Chief Justice, and by him referred to the Court,
denied. Certiorari denied. Justice Stevens and Justice Gins-
burg would grant the application for stay of execution. Reported
below: 126 F. 3d 561.

No. 97–6939 (A–393). Williams v. Hopkins, Warden. C. A.
8th Cir. Application for stay of execution of sentence of death,
presented to Justice Thomas, and by him referred to the Court,
denied. Certiorari denied. Reported below: 130 F. 3d 333.
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December 5, 1997
Certiorari Granted

No. 96–1866. Gebser et al. v. Lago Vista Independent
School District. C. A. 5th Cir. Certiorari granted. Brief of
petitioners is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, January 16, 1998. Brief of
respondent is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, February 13, 1998. A reply
brief, if any, is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, March, 13, 1998. This Court’s
Rule 29.2 does not apply. Reported below: 106 F. 3d 1223.

No. 97–391. Calderon, Warden, et al. v. Ashmus, Individ-
ually and on Behalf of All Others Similarly Situated.
C. A. 9th Cir. Motion of Criminal Justice Legal Foundation for
leave to file a brief as amicus curiae granted. Motion of respond-
ent for leave to proceed in forma pauperis granted. Certiorari
granted limited to Questions 1 and 2 presented by the petition.
Brief of petitioners is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, January 16, 1998.
Brief of respondent is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, February 13, 1998.
A reply brief, if any, is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, March, 13, 1998. This
Court’s Rule 29.2 does not apply. Reported below: 123 F. 3d 1199.

December 8, 1997

Certiorari Granted—Vacated and Remanded

No. 96–8876. Linehan v. Minnesota et al. (two judgments).
Sup. Ct. Minn. Motion of petitioner for leave to proceed in forma
pauperis granted. Certiorari granted, judgments vacated, and
case remanded for further consideration in light of Kansas v. Hen-
dricks, 521 U. S. 346 (1997). Reported below: 557 N. W. 2d 171
(first judgment) and 167 (second judgment).

No. 97–309. American Bible Society et al. v. Richie,
Guardian of the Estate of Peter; and

No. 97–314. American Council on Gift Annuities et al.
v. Richie, Guardian of the Estate of Peter. C. A. 5th Cir.
Certiorari granted, judgment vacated, and cases remanded for
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further consideration in light of the Charitable Donation Antitrust
Immunity Act of 1997, Pub. L. 105–26, 111 Stat. 241. Reported
below: 110 F. 3d 1082.

No. 97–5901. Hodgkiss v. United States. C. A. 5th Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted, judgment vacated, and case remanded for fur-
ther consideration in light of Bailey v. United States, 516 U. S. 137
(1995). Reported below: 116 F. 3d 116.

Miscellaneous Orders

No. D–1839. In re Disbarment of Saranello. Disbarment
entered. [For earlier order herein, see 521 U. S. 1147.]

No. D–1841. In re Disbarment of Segal. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1147.]

No. D–1842. In re Disbarment of Steward. Disbarment
entered. [For earlier order herein, see 521 U. S. 1147.]

No. D–1845. In re Disbarment of Kadish. Disbarment
entered. [For earlier order herein, see 521 U. S. 1148.]

No. D–1847. In re Disbarment of Wolhar. Disbarment
entered. [For earlier order herein, see 521 U. S. 1148.]

No. D–1848. In re Disbarment of Gilleran. Disbarment
entered. [For earlier order herein, see 521 U. S. 1148.]

No. D–1849. In re Disbarment of Pickett. Disbarment
entered. [For earlier order herein, see 521 U. S. 1148.]

No. D–1850. In re Disbarment of Marcus. Disbarment
entered. [For earlier order herein, see 521 U. S. 1149.]

No. D–1880. In re Disbarment of Johnson. Michael Rich-
ards Johnson, of Newark, Ohio, is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1881. In re Disbarment of Dice. Michael R. Dice, of
Denver, Colo., is suspended from the practice of law in this Court,
and a rule will issue, returnable within 40 days, requiring him to
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show cause why he should not be disbarred from the practice of
law in this Court.

No. D–1882. In re Disbarment of Papsidero. John F.
Papsidero, of Buffalo, N. Y., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1883. In re Disbarment of Fierer. Robert G.
Fierer, of Atlanta, Ga., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1884. In re Disbarment of Bloodworth. John
David Jones Bloodworth, of Suwanee, Ga., is suspended from the
practice of law in this Court, and a rule will issue, returnable
within 40 days, requiring him to show cause why he should not be
disbarred from the practice of law in this Court.

No. M–12. Alvord v. Florida. Motion for leave to proceed
in forma pauperis without an affidavit of indigency executed by
petitioner denied.

No. M–29. Hatch v. McKenzie et al. Motion to direct the
Clerk to file petition for writ of certiorari out of time denied.

No. M–30. Gonzalez v. United States. Motion to direct
the Clerk to file petition for writ of certiorari out of time under
this Court’s Rule 14.5 denied.

No. 96–1581. South Dakota v. Yankton Sioux Tribe et al.
C. A. 8th Cir. [Certiorari granted, 520 U. S. 1263.] Motion of re-
spondent Yankton Sioux Tribe to strike supplemental brief of re-
spondent Southern Missouri Waste Management District granted.

No. 96–1584. Campbell v. Louisiana. Ct. App. La., 3d Cir.
[Certiorari granted, 521 U. S. 1151.] Motion of the parties to
expand the record granted.

No. 96–8732. Edwards et al. v. United States. C. A. 7th
Cir. [Certiorari granted, ante, p. 931.] Motion for appointment
of counsel granted, and it is ordered that Robert A. Handelsman,
Esq., of Chicago, Ill., be appointed to serve as counsel for peti-
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tioner Joseph Tidwell in this case. Motion for appointment of
counsel granted, and it is ordered that Mark D. DeBofsky, Esq.,
of Chicago, Ill., be appointed to serve as counsel for petitioner
Reynolds Wintersmith in this case.

No. 97–215. Calderon, Warden v. Thompson. C. A. 9th Cir.
[Certiorari granted, 521 U. S. 1136 and 1140.] Motion for appoint-
ment of counsel granted, and it is ordered that Andrew S. Love,
Esq., of San Francisco, Cal., be appointed to serve as counsel for
respondent in this case.

No. 97–6723. In re King. Petition for writ of habeas corpus
denied.

No. 97–6287. In re Snavely. Petition for writ of manda-
mus denied.

No. 97–6283. In re Weatter. Petition for writ of mandamus
and/or prohibition denied.

No. 97–6594. In re Rutherford. Petition for writ of prohi-
bition denied.

Certiorari Denied

No. 96–1009. Goodhart et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 89 F. 3d 1461.

No. 96–1346. Paradies et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 98 F. 3d 1266.

No. 96–7960. Marmolejo v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 89 F. 3d 1185.

No. 96–9293. Crow v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 110 F. 3d 793.

No. 97–378. Maier et al. v. Environmental Protection
Agency et al. C. A. 10th Cir. Certiorari denied. Reported
below: 114 F. 3d 1032.

No. 97–532. Pacesetter Construction Co., Inc. v. Carpen-
ters 46 Northern California Counties Conference Board.
C. A. 9th Cir. Certiorari denied. Reported below: 116 F. 3d 436.

No. 97–537. Lopez v. Ricca-Stroud. C. A. 7th Cir. Certio-
rari denied. Reported below: 116 F. 3d 1191.
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No. 97–582. Trustees of Boston University v. Linkage
Corp. Sup. Jud. Ct. Mass. Certiorari denied. Reported below:
425 Mass. 1, 679 N. E. 2d 191.

No. 97–597. Navarro v. Fuji Heavy Industries, Ltd. C. A.
7th Cir. Certiorari denied. Reported below: 117 F. 3d 1027.

No. 97–601. Federal Election Commission v. Williams.
C. A. 9th Cir. Certiorari denied. Reported below: 104 F. 3d 237.

No. 97–604. Tanik v. Southern Methodist University et
al. C. A. 5th Cir. Certiorari denied. Reported below: 116 F.
3d 775.

No. 97–610. Kramer v. New Jersey Supreme Court et al.
Sup. Ct. N. J. Certiorari denied. Reported below: 149 N. J. 19,
691 A. 2d 816.

No. 97–611. Graves v. Vesuvius USA. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1184.

No. 97–612. Anne Arundel County, Maryland v. Andrews
et al. C. A. 4th Cir. Certiorari denied. Reported below: 114
F. 3d 1175.

No. 97–615. TruServ Corp. v. California ex rel. Lungren,
Attorney General, et al. Ct. App. Cal., 1st App. Dist. Cer-
tiorari denied. Reported below: 53 Cal. App. 4th 1373, 62 Cal.
Rptr. 2d 368.

No. 97–620. Spencer Estates et al. v. Hennefer et al.
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 97–621. Ojavan Investors, Inc., et al. v. California
Coastal Commission et al. Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied. Reported below: 54 Cal. App. 4th 373, 62 Cal.
Rptr. 2d 803.

No. 97–622. Bogart et al. v. California Coastal Commis-
sion. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 97–623. DeKalb County School District et al. v. Sch-
renko, Superintendent of Schools for Georgia, et al.
C. A. 11th Cir. Certiorari denied. Reported below: 109 F. 3d 680.

No. 97–628. Myers, Individually and as Guardian ad
Litem for Bennett et al. v. Ventura County et al. C. A.
9th Cir. Certiorari denied. Reported below: 114 F. 3d 1195.
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No. 97–635. Fort Smith Railroad Co. v. American Train
Dispatchers Department of the Brotherhood of Locomo-
tive Engineers. C. A. 7th Cir. Certiorari denied. Reported
below: 121 F. 3d 267.

No. 97–640. American Citigas Co. v. Vorys, Sater, Sey-
mour & Pease. C. A. 6th Cir. Certiorari denied. Reported
below: 114 F. 3d 1190.

No. 97–645. Payne v. Department of Justice et al. C. A.
5th Cir. Certiorari denied. Reported below: 121 F. 3d 704.

No. 97–666. Pierce v. Department of Labor. C. A. 6th
Cir. Certiorari denied. Reported below: 116 F. 3d 1481.

No. 97–672. Benjamin v. Aroostook Medical Center et al.
C. A. 1st Cir. Certiorari denied. Reported below: 113 F. 3d 1.

No. 97–675. Bradshaw v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 119 F. 3d 7.

No. 97–696. Fafarman v. Environmental Protection
Agency et al. C. A. D. C. Cir. Certiorari denied.

No. 97–697. Harrington et al. v. Harris et al. C. A. 5th
Cir. Certiorari denied. Reported below: 118 F. 3d 359.

No. 97–712. Mathis, Special Administrator for Mathis,
Deceased v. Fairman et al. C. A. 7th Cir. Certiorari denied.
Reported below: 120 F. 3d 88.

No. 97–760. Zwerling v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 5.

No. 97–771. Sea-Fone, Ltd. v. Communications Satellite
Corp. (COMSAT) et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 117 F. 3d 1414.

No. 97–778. Hill v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 116 F. 3d 1493.

No. 97–5282. Polley v. United States; and
No. 97–5338. Davenport v. United States. C. A. 5th Cir.

Certiorari denied. Reported below: 116 F. 3d 478.

No. 97–5607. McManus v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 121 F. 3d 704.
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No. 97–5610. Boschetti v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 1486.

No. 97–5612. Gonzalez v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 110 F. 3d 647.

No. 97–5700. Pastor-Alvarez v. United States. C. A. 2d
Cir. Certiorari denied. Reported below: 113 F. 3d 1230.

No. 97–5752. Talley v. Herman, Secretary of Labor, et
al. C. A. 3d Cir. Certiorari denied. Reported below: 114 F.
3d 1173.

No. 97–5936. Jennings v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 97–6233. Tucker v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 115 F. 3d 276.

No. 97–6278. McKellip v. Sorrell, Anderson, Lehrman,
Wanner & Thomas et al. C. A. 5th Cir. Certiorari denied.

No. 97–6281. Koenig v. Maryland et al. Ct. App. Md.
Certiorari denied. Reported below: 344 Md. 497, 687 A. 2d 970.

No. 97–6282. Christopher v. Circle K Convenience
Stores, Inc., et al. Sup. Ct. Okla. Certiorari denied. Re-
ported below: 937 P. 2d 77.

No. 97–6285. Browning v. Centinela Hospital Medical
Center. C. A. 9th Cir. Certiorari denied. Reported below: 117
F. 3d 1424.

No. 97–6288. Sharp v. Calkins et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1188.

No. 97–6295. Holt v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 15 Cal. 4th 619, 937 P. 2d 213.

No. 97–6298. Gordon v. Detroit Public Schools et al.
Ct. App. Mich. Certiorari denied.

No. 97–6299. Gooding v. Corbett, Attorney General of
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied.
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No. 97–6301. Flournoy v. Branham et al. C. A. 9th Cir.
Certiorari denied. Reported below: 121 F. 3d 715.

No. 97–6303. Henley v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Certiorari
denied.

No. 97–6304. Gilbert v. Motheral, Judge, District Court
of Texas, Harris County. Sup. Ct. Tex. Certiorari denied.

No. 97–6306. Erdman v. Grayson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–6311. Cain v. Stegall, Warden, et al. C. A. 6th
Cir. Certiorari denied. Reported below: 111 F. 3d 131.

No. 97–6315. Smith et vir v. Elliott. Sup. Ct. Del. Cer-
tiorari denied. Reported below: 698 A. 2d 410.

No. 97–6317. Thompson v. Johnson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–6318. White v. Fortner, Superintendent, Oka-
loosa Correctional Institution, et al. Sup. Ct. Fla. Cer-
tiorari denied. Reported below: 687 So. 2d 1308.

No. 97–6322. Nelson v. Peterson et al. C. A. 5th Cir.
Certiorari denied. Reported below: 119 F. 3d 4.

No. 97–6324. Edwards v. Brew. C. A. 4th Cir. Certiorari
denied. Reported below: 113 F. 3d 1231.

No. 97–6327. Davis v. Norris, Director, Arkansas Depart-
ment of Correction. C. A. 8th Cir. Certiorari denied.

No. 97–6328. Calloway v. Elo, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–6329. Dunkley v. New York. C. A. 2d Cir. Certio-
rari denied. Reported below: 122 F. 3d 1055.

No. 97–6331. Buckner v. Toro et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 450.

No. 97–6335. Beck v. Virginia. Sup. Ct. Va. Certiorari de-
nied. Reported below: 253 Va. 373, 484 S. E. 2d 898.
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No. 97–6338. Moore v. Harriman City Schools et al.
C. A. 6th Cir. Certiorari denied. Reported below: 110 F. 3d 64.

No. 97–6339. Mayberry v. Gabry et al. C. A. 6th Cir.
Certiorari denied. Reported below: 123 F. 3d 909.

No. 97–6342. Spring Brook Field v. City of Orlando. Cir.
Ct. Orange County, Fla. Certiorari denied.

No. 97–6398. Kirby v. Burton, Warden, et al. C. A. 11th
Cir. Certiorari denied.

No. 97–6424. Sammons v. Kansas. Sup. Ct. Kan. Certiorari
denied.

No. 97–6429. Delor v. ATX Telecommunication Services.
C. A. 3d Cir. Certiorari denied. Reported below: 124 F. 3d 186.

No. 97–6433. Turner v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 129 F. 3d 134.

No. 97–6434. Turner v. United States; Turner v. Depart-
ment of Justice; and Turner v. Internal Revenue Service
et al. C. A. D. C. Cir. Certiorari denied. Reported below: 124
F. 3d 1309 (second judgment).

No. 97–6464. Baker v. Indiana. Ct. App. Ind. Certiorari
denied. Reported below: 676 N. E. 2d 1111.

No. 97–6489. Denison v. Dauphin County Prison et al.
C. A. 3d Cir. Certiorari denied.

No. 97–6502. Johnson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 116 F. 3d 480.

No. 97–6510. Yost v. Huffman, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 112 F. 3d 512.

No. 97–6550. Makowski v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 120 F. 3d 1078.

No. 97–6554. Roman v. Washington, Director, Illinois De-
partment of Corrections. C. A. 7th Cir. Certiorari denied.
Reported below: 124 F. 3d 204.

No. 97–6559. Arch v. United States. C. A. 7th Cir. Cer-
tiorari denied.
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No. 97–6574. Robinson v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 124 F. 3d 189.

No. 97–6575. Romero v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 576 and 128 F. 3d 1198.

No. 97–6583. Stokes v. Schneider et al. C. A. 9th Cir.
Certiorari denied.

No. 97–6593. O’Leary v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 120 F. 3d 271.

No. 97–6600. Oro-Barahona v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 122 F. 3d 1067.

No. 97–6603. Myers v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 123 F. 3d 350.

No. 97–6605. Quintanilla et al. v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 107 F. 3d 18.

No. 97–6606. Chester v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 700.

No. 97–6607. Conley v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 851.

No. 97–6608. Cedeno et al. v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 119 F. 3d 1.

No. 97–6609. Byrd v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 770.

No. 97–6611. Acuna v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 121 F. 3d 721.

No. 97–6615. McFatridge v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 120 F. 3d 271.

No. 97–6617. Ramirez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 F. 3d 221.

No. 97–6618. O’Neill v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 123 F. 3d 813.

No. 97–6619. Robinson v. Orange County, Florida. C. A.
11th Cir. Certiorari denied. Reported below: 116 F. 3d 492.
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No. 97–6621. Call v. United States. C. A. 8th Cir. Certio-
rari denied. Reported below: 113 F. 3d 1239.

No. 97–6622. Crawford v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 129 F. 3d 1256.

No. 97–6623. Oliver v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 F. 3d 221.

No. 97–6624. Parrish v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 121 F. 3d 722.

No. 97–6627. Corbin v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 710.

No. 97–6629. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1355.

No. 97–6631. Barone v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1284.

No. 97–6632. Whitley v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 1491.

No. 97–6637. Whyte v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–6638. Grider v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 713.

No. 97–6639. Garner v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 517.

No. 97–6640. Broadwater v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 122 F. 3d 1078.

No. 97–6642. Rodriguez-Guerra v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 119 F. 3d 342.

No. 97–6651. McDaniels v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 120 F. 3d 263.

No. 97–6652. Lee v. United States. Ct. App. D. C. Certio-
rari denied.

No. 97–6656. Morin v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 491.
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No. 97–6659. Allen v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 191.

No. 97–6666. Holley v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 710.

No. 97–6668. Foley v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 263.

No. 97–6683. Gallardo v. Hurley, Warden. C. A. 3d Cir.
Certiorari denied. Reported below: 127 F. 3d 1095.

No. 97–6690. Knox v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 802.

No. 97–375. Steinhorst v. Florida. Sup. Ct. Fla. Certio-
rari denied. Justice Ginsburg took no part in the consideration
or decision of this petition. Reported below: 695 So. 2d 1245.

No. 97–606. Miami University v. The Miami Student.
Sup. Ct. Ohio. Motion of Ohio Public Universities for leave to file
a brief as amicus curiae granted. Certiorari denied. Reported
below: 79 Ohio St. 3d 168, 680 N. E. 2d 956.

Rehearing Denied
No. 96–8971. Fabian v. De Restrepo et al., ante, p. 828;
No. 96–9084. Reitz v. Pennsylvania, ante, p. 831;
No. 96–9113. Arteaga v. United States Court of Appeals

for the Ninth Circuit, ante, p. 832;
No. 96–9310. Strothers v. United States, ante, p. 841;
No. 96–9329. Arteaga v. California, ante, p. 842;
No. 96–9334. Comer v. Johnson, Director, Texas De-

partment of Criminal Justice, Institutional Division,
ante, p. 842;

No. 97–5153. Mao-Shiung Wei v. Hackettstown Commu-
nity Hospital et al., ante, p. 878;

No. 97–5170. Washington v. Brusstar, ante, p. 879;
No. 97–5631. Brown v. Koenick et al., ante, p. 921;
No. 97–5689. Archer v. Valley Health Care Corp., dba

Methodist Hospital of Sacremento, ante, p. 936;
No. 97–5832. Fabian v. Metropolitan Dade County, Flor-

ida, et al., ante, p. 956; and
No. 97–6001. Peake v. Angelone, Director, Virginia De-

partment of Corrections, ante, p. 938. Petitions for rehear-
ing denied.
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December 9, 1997
Miscellaneous Order

No. 97–7063 (A–422). In re Lockhart. Application for stay
of execution of sentence of death, presented to Justice Scalia,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied.

Certiorari Denied

No. 97–7052 (A–419). Lockhart v. Texas. Ct. Crim. App.
Tex. Application for stay of execution of sentence of death, pre-
sented to Justice Scalia, and by him referred to the Court,
denied. Certiorari denied.

December 11, 1997

Miscellaneous Order

No. A–431. Beavers v. Pruett, Warden. Application for
certificate of appealability and stay of execution of sentence of
death, presented to Justice Stevens, and by him referred to
the Court, denied.

Certiorari Denied

No. 97–6999 (A–408). Beavers v. Pruett, Warden. C. A.
4th Cir. Application for stay of execution of sentence of death,
presented to The Chief Justice, and by him referred to the
Court, denied. Certiorari denied. Justice Stevens and Jus-
tice Ginsburg would grant the application for stay of execution.
Reported below: 125 F. 3d 847.

December 12, 1997
Certiorari Granted

No. 96–1654. Muscarello v. United States. C. A. 5th
Cir.; and

No. 96–8837. Cleveland et al. v. United States. C. A.
1st Cir. Motion of petitioners in No. 96–8837 for leave to proceed
in forma pauperis granted. Certiorari granted, cases consoli-
dated, and a total of one hour allotted for oral argument. Briefs of
petitioners are to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, January 23, 1998. Brief of the
Solicitor General is to be filed with the Clerk and served upon
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opposing counsel on or before 3 p.m., Friday, February 20, 1998.
Reply briefs, if any, are to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Wednesday, March 18, 1998.
This Court’s Rule 29.2 does not apply. Reported below: No. 96–
1654, 106 F. 3d 636; No. 96–8837, 106 F. 3d 1056.

No. 97–454. United States v. CPC International, Inc., et
al. C. A. 6th Cir. Certiorari granted. Brief of the Solicitor
General is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, January 23, 1998. Briefs of
respondents are to be filed with the Clerk and served upon op-
posing counsel on or before 3 p.m., Friday, February 20, 1998. A
reply brief, if any, is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Wednesday, March 18, 1998.
This Court’s Rule 29.2 does not apply. Reported below: 113 F.
3d 572.

No. 97–679. American Telephone & Telegraph Co. v. Cen-
tral Office Telephone, Inc. C. A. 9th Cir. Motion of United
States Telephone Association et al. for leave to file a brief as amici
curiae granted. Certiorari granted. Brief of petitioner is to be
filed with the Clerk and served upon opposing counsel on or be-
fore 3 p.m., Friday, January 23, 1998. Brief of respondent is to be
filed with the Clerk and served upon opposing counsel on or before
3 p.m., Friday, February 20, 1998. A reply brief, if any, is to be
filed with the Clerk and served upon opposing counsel on or before
3 p.m., Wednesday, March 18, 1998. This Court’s Rule 29.2 does
not apply. Justice O’Connor took no part in the consideration
or decision of this motion and this petition. Reported below: 108
F. 3d 981.

No. 96–8422. Bryan v. United States. C. A. 2d Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
Certiorari granted limited to Questions 1 and 2 presented by the
petition. Brief of petitioner is to be filed with the Clerk and
served upon opposing counsel on or before 3 p.m., Friday, January
23, 1998. Brief of the Solicitor General is to be filed with the
Clerk and served upon opposing counsel on or before 3 p.m., Fri-
day, February 20, 1998. A reply brief, if any, is to be filed with
the Clerk and served upon opposing counsel on or before 3 p.m.,
Wednesday, March 18, 1998. This Court’s Rule 29.2 does not
apply. Justice O’Connor took no part in the consideration or
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decision of this motion and this petition. Reported below: 122
F. 3d 90.

December 15, 1997

Dismissal Under Rule 46

No. 97–763. Harris v. United States. C. A. 6th Cir. Cer-
tiorari dismissed under this Court’s Rule 46.2. Reported below:
117 F. 3d 1421.

Certiorari Granted—Vacated and Remanded

No. 96–1299. Herman, Secretary of Labor v. S. A. Healy
Co. C. A. 7th Cir. Certiorari granted, judgment vacated, and
case remanded for further consideration in light of Hudson v.
United States, ante, p. 93. Reported below: 96 F. 3d 906.

No. 96–1602. Roberts v. Kling. C. A. 10th Cir. Certiorari
granted, judgment vacated, and case remanded for further consid-
eration in light of Kalina v. Fletcher, ante, p. 118. Reported
below: 104 F. 3d 316.

Miscellaneous Orders

No. D–1844. In re Disbarment of Davis. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1148.]

No. D–1854. In re Disbarment of Fisher. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1149.]

No. D–1860. In re Disbarment of Schoeneman. Disbar-
ment entered. [For earlier order herein, see ante, p. 929.]

No. D–1862. In re Disbarment of Manson. Disbarment
entered. [For earlier order herein, see ante, p. 929.]

No. D–1863. In re Disbarment of Futrell. Disbarment
entered. [For earlier order herein, see ante, p. 929.]

No. D–1885. In re Disbarment of Garver. Scott A. Garver,
of Waterbury, Conn., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the prac-
tice of law in this Court.

No. D–1886. In re Disbarment of Pollack. Michael A.
Pollack, of New York, N. Y., is suspended from the practice of law
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in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1887. In re Disbarment of Andrews. Earl Ray An-
drews, of Athens, Tex., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1888. In re Disbarment of Moore. Patrick Shawn
Moore, of Prospect Heights, Ill., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–1889. In re Disbarment of Jamison. Anthony Jami-
son, of Chicago, Ill., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the prac-
tice of law in this Court.

No. D–1890. In re Disbarment of Stern. Paul A. Stern, of
Chicago, Ill., is suspended from the practice of law in this Court,
and a rule will issue, returnable within 40 days, requiring him to
show cause why he should not be disbarred from the practice of
law in this Court.

No. 105, Orig. Kansas v. Colorado. Motion of the Special
Master for fees and reimbursement of expenses granted, and the
Special Master is awarded a total of $114,817.19 for the period
October 19, 1996, through September 9, 1997, to be paid equally
by Kansas and Colorado. [For earlier order herein, see, e. g., ante,
p. 803.]

No. 108, Orig. Nebraska v. Wyoming et al. Motion of the
Special Master for compensation and reimbursement of expenses
granted, and the Special Master is awarded a total of $45,333.99
for the period June 16 through December 5, 1997, to be paid as
follows: 30% by Nebraska, 30% by Wyoming, 15% by Colorado, and
25% by the United States. [For earlier order herein, see, e. g., 521
U. S. 1116.]

No. 96–1584. Campbell v. Louisiana. Ct. App. La., 3d Cir.
[Certiorari granted, 521 U. S. 1151.] Motion of the parties to allow
into the record a joint stipulation of counsel granted.



522ORD Unit: $PT1 [02-03-00 12:54:40] PGT: ORD1PP (Prelim. Print)

1027ORDERS

December 15, 1997522 U. S.

No. 97–6447. In re Ward; and
No. 97–6737. In re Guice. Petitions for writs of mandamus

denied.

No. 97–6372. In re Tyler et al. Petition for writ of manda-
mus and/or prohibition denied.

Certiorari Denied
No. 96–8140. Giba v. Oregon. Ct. App. Ore. Certiorari de-

nied. Reported below: 142 Ore. App. 597, 922 P. 2d 731.

No. 96–8341. Cooksey v. Bowersox, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.
Reported below: 94 F. 3d 1214.

No. 97–166. McClendon et al. v. Washington. Sup. Ct.
Wash. Certiorari denied. Reported below: 131 Wash. 2d 853, 935
P. 2d 1334.

No. 97–279. Katsoulis v. Immigration and Naturalization
Service. C. A. 7th Cir. Certiorari denied. Reported below:
109 F. 3d 1185.

No. 97–348. Morgan v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1230.

No. 97–395. Tanabe Seiyaku Co., Ltd., et al. v. Interna-
tional Trade Commission et al. C. A. Fed. Cir. Certiorari
denied. Reported below: 109 F. 3d 726.

No. 97–406. Tabchouri v. Immigration and Naturalization
Service. C. A. 5th Cir. Certiorari denied. Reported below:
119 F. 3d 3.

No. 97–419. Clark et ux., as Next Friends of Clark v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 116 F. 3d 476.

No. 97–449. Confederated Tribes of Siletz Indians of
Oregon v. United States et al. C. A. 9th Cir. Certiorari
denied. Reported below: 110 F. 3d 688.

No. 97–453. Elko County Grand Jury v. Siminoe. C. A.
9th Cir. Certiorari denied. Reported below: 109 F. 3d 554.

No. 97–458. Lakeland Lounge of Jackson, Inc. v. City of
Jackson. Sup. Ct. Miss. Certiorari denied. Reported below:
688 So. 2d 742.
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No. 97–465. Alta Bates Corp. et al. v. National Labor
Relations Board et al. C. A. 9th Cir. Certiorari denied.
Reported below: 116 F. 3d 482.

No. 97–486. Brumley v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 116 F. 3d 728.

No. 97–548. Brown v. Pizza Hut of America, Inc. C. A.
10th Cir. Certiorari denied. Reported below: 113 F. 3d 1245.

No. 97–573. Kidd et al. v. Equitable Life Assurance So-
ciety of the United States. C. A. 11th Cir. Certiorari de-
nied. Reported below: 119 F. 3d 11.

No. 97–626. Beloit Corp. v. Valmet Paper Machinery, Inc.,
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 105
F. 3d 1409 and 112 F. 3d 1169.

No. 97–636. Criley et al. v. Delta Air Lines, Inc., et al.
C. A. 2d Cir. Certiorari denied. Reported below: 119 F. 3d 102.

No. 97–639. Barnes v. Montgomery County Board of Edu-
cation. C. A. 6th Cir. Certiorari denied. Reported below: 114
F. 3d 1186.

No. 97–646. Denny’s Inc. v. Thomas. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 1506.

No. 97–647. Quinley v. State Farm Insurance Corp.
C. A. 11th Cir. Certiorari denied. Reported below: 113 F. 3d
1251.

No. 97–653. Oreskovich v. Our Lady of Lourdes Health
Center et al. C. A. 9th Cir. Certiorari denied.

No. 97–658. Checkrite Ltd., Inc. v. Charles. C. A. 9th
Cir. Certiorari denied. Reported below: 119 F. 3d 739.

No. 97–659. National Collegiate Athletic Assn. et al. v.
Tarkanian et ux. Sup. Ct. Nev. Certiorari denied. Reported
below: 113 Nev. 610, 939 P. 2d 1049.

No. 97–660. Walker v. Consolidated Biscuit Co. C. A. 6th
Cir. Certiorari denied. Reported below: 116 F. 3d 1481.

No. 97–668. First Mercury Syndicate, Inc. v. Township
of Buffalo et al. C. A. 3d Cir. Certiorari denied.
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No. 97–671. Carabello v. Carabello et al. Ct. App. Ky.
Certiorari denied.

No. 97–673. Barclay v. Alabama Gas Corp. et al. C. A.
11th Cir. Certiorari denied. Reported below: 109 F. 3d 770.

No. 97–677. Saylor et ux. v. Saylor et al. C. A. 6th Cir.
Certiorari denied. Reported below: 118 F. 3d 507.

No. 97–680. Kolodziej v. Smith et al. Sup. Jud. Ct. Mass.
Certiorari denied. Reported below: 425 Mass. 518, 682 N. E. 2d
604.

No. 97–683. Arron v. United States et al. C. A. 10th Cir.
Certiorari denied. Reported below: 113 F. 3d 1245.

No. 97–688. Washington v. Pang. Sup. Ct. Wash. Certio-
rari denied. Reported below: 132 Wash. 2d 852, 940 P. 2d 1293.

No. 97–692. Worley, Administratrix of the Estate of
Worley, Deceased, et al. v. Richmond County et al. C. A.
11th Cir. Certiorari denied. Reported below: 120 F. 3d 273.

No. 97–714. Terra International, Inc. v. Mississippi
Chemical Corp. C. A. 8th Cir. Certiorari denied. Reported
below: 119 F. 3d 688.

No. 97–764. Interactive America Corp. v. Federal Com-
munications Commission. C. A. D. C. Cir. Certiorari denied.
Reported below: 116 F. 3d 941.

No. 97–780. Martin, Administrator of the Estate of
Martin, Deceased v. Blue Cross & Blue Shield of Virginia,
Inc. C. A. 4th Cir. Certiorari denied. Reported below: 115 F.
3d 1201.

No. 97–787. Hennepin County v. Ben Oehrleins & Sons
& Daughter, Inc., et al. C. A. 8th Cir. Certiorari denied.
Reported below: 115 F. 3d 1372.

No. 97–789. Walker v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 702.

No. 97–810. Lavender v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 46 M. J. 485.



522ORD Unit: $PT1 [02-03-00 12:54:40] PGT: ORD1PP (Prelim. Print)

1030 OCTOBER TERM, 1997

December 15, 1997 522 U. S.

No. 97–811. Lorenzen v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 47 M. J. 8.

No. 97–818. Pankhurst v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 118 F. 3d 345.

No. 97–5386. Jeudy v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1202.

No. 97–5666. Tschanz v. Sweetwater County School Dis-
trict Number One et al. C. A. 10th Cir. Certiorari denied.
Reported below: 110 F. 3d 73.

No. 97–6344. Gordon v. E. L. Hamm & Associates, Inc.
C. A. 11th Cir. Certiorari denied. Reported below: 100 F. 3d
907.

No. 97–6349. Martinez v. Kansas. Ct. App. Kan. Certio-
rari denied. Reported below: 23 Kan. App. 2d –––, 938 P. 2d 201.

No. 97–6350. Murphy v. Workers’ Compensation Appeals
Board of California et al. Ct. App. Cal., 3d App. Dist. Cer-
tiorari denied.

No. 97–6355. McReynolds v. Commissioner of Social
Services of the City of New York. Ct. App. N. Y. Certio-
rari denied.

No. 97–6361. Salter v. Glenn et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 116 F. 3d 473.

No. 97–6369. Neuman v. Rivers. C. A. 6th Cir. Certiorari
denied. Reported below: 125 F. 3d 315.

No. 97–6371. Lloyd v. American Transit Insurance Co.
et al. C. A. 2d Cir. Certiorari denied. Reported below: 122
F. 3d 1056.

No. 97–6373. Williams v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 97–6379. Riley v. Dorton. C. A. 4th Cir. Certiorari
denied. Reported below: 115 F. 3d 1159.

No. 97–6385. Ramsey v. City of Laurel et al. C. A. 5th
Cir. Certiorari denied. Reported below: 116 F. 3d 477.
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No. 97–6389. Gerwig v. Newman et al. C. A. 9th Cir. Cer-
tiorari denied.

No. 97–6396. Johnson v. Kansas Department of Cor-
rections et al. C. A. 10th Cir. Certiorari denied. Reported
below: 117 F. 3d 1428.

No. 97–6400. Thomas v. Georgia State Board of Elec-
tions et al. C. A. 11th Cir. Certiorari denied.

No. 97–6401. York v. Turner, Warden, et al. (two judg-
ments). C. A. 6th Cir. Certiorari denied.

No. 97–6404. Bagley v. Tolle, Judge, Texas Criminal Dis-
trict Court Number 3, Dallas County, et al. C. A. 5th Cir.
Certiorari denied. Reported below: 117 F. 3d 1417.

No. 97–6412. Lorah v. Baughman et al. C. A. D. C. Cir.
Certiorari denied.

No. 97–6418. Tyler v. Purkett, Superintendent, Farm-
ington Correctional Center, et al. (two judgments). C. A.
8th Cir. Certiorari denied.

No. 97–6422. Brown v. Utah. C. A. 10th Cir. Certiorari de-
nied. Reported below: 111 F. 3d 140.

No. 97–6431. Terrall v. City of Reno, Nevada, et al.
(two judgments). Sup. Ct. Nev. Certiorari denied. Reported
below: 113 Nev. 1656, 970 P. 2d 1137.

No. 97–6432. Turner v. Angelone, Director, Virginia
Department of Corrections, et al. Sup. Ct. Va. Certiorari
denied.

No. 97–6435. Turner v. United States; Turner v. Virginia;
Turner v. Wood, Judge, Circuit Court of Virginia, City of
Staunton; Turner v. Wilson, Judge, United States District
Court for the Western District of Virginia, et al.; and
Turner v. Internal Revenue Service et al. C. A. 4th Cir.
Certiorari denied. Reported below: 122 F. 3d 1063 (first judg-
ment); 114 F. 3d 1177 (second and third judgments); 122 F. 3d 1063
(fourth judgment); 116 F. 3d 1474 (fifth judgment).

No. 97–6445. Collins v. Smith, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 121 F. 3d 714.
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No. 97–6452. Harvey v. Department of Justice et al.
C. A. 9th Cir. Certiorari denied. Reported below: 116 F. 3d 484.

No. 97–6481. Geyer v. Department of Justice. C. A. Fed.
Cir. Certiorari denied. Reported below: 116 F. 3d 1497.

No. 97–6486. Rodriguez v. Watts et al. C. A. 5th Cir.
Certiorari denied. Reported below: 119 F. 3d 3.

No. 97–6488. Essell v. Drug Enforcement Administra-
tion et al. C. A. 9th Cir. Certiorari denied. Reported below:
121 F. 3d 715.

No. 97–6490. Gordy v. Beltram. C. A. 5th Cir. Certiorari
denied. Reported below: 120 F. 3d 265.

No. 97–6499. Thompson v. Federal Bureau of Investiga-
tion. C. A. 8th Cir. Certiorari denied. Reported below: 121 F.
3d 713.

No. 97–6519. Gaddy v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 698 So. 2d 1150.

No. 97–6538. Parchue v. Roe, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 97–6543. Cagle v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 346 N. C. 497, 488 S. E. 2d
535.

No. 97–6548. Lebron v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 238
App. Div. 2d 150, 656 N. Y. S. 2d 201.

No. 97–6586. Robinson v. Arvonio, Superintendent, East
Jersey State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 97–6625. Scott v. Rainey et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 120 F. 3d 262.

No. 97–6649. Moomchi v. Wilson & Pryor et al. C. A. 10th
Cir. Certiorari denied.

No. 97–6657. Brown v. Rubin, Secretary of the Treasury.
C. A. D. C. Cir. Certiorari denied.
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No. 97–6660. Thomas et al. v. United States. C. A. D. C.
Cir. Certiorari denied. Reported below: 114 F. 3d 228.

No. 97–6663. Fryar v. Massachusetts. Sup. Jud. Ct. Mass.
Certiorari denied. Reported below: 425 Mass. 237, 680 N. E. 2d
901.

No. 97–6664. Osborn v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 59.

No. 97–6674. Howell v. United States. C. A. 7th Cir.
Certiorari denied.

No. 97–6675. Harris v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 511.

No. 97–6679. Frantz v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 114 F. 3d 1203.

No. 97–6680. Williams v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 118 F. 3d 717.

No. 97–6688. Best v. United States. C. A. 4th Cir. Certio-
rari denied. Reported below: 120 F. 3d 262.

No. 97–6692. Mills v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 346.

No. 97–6702. Payne v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1078.

No. 97–6704. O’Reilly v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 487.

No. 97–6705. Jackson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 124 F. 3d 206.

No. 97–6707. Lindo v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 11.

No. 97–6709. McGinley v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 121 F. 3d 718.

No. 97–6712. Landerman v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 109 F. 3d 1053 and 116 F.
3d 119.
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No. 97–6715. Cobblah v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 118 F. 3d 549.

No. 97–6716. Anzaldo-Casillas v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 120 F. 3d 269.

No. 97–6719. Mays v. United States. C. A. 9th Cir. Cer-
tiorari denied.

No. 97–6720. Massey v. Smith, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 110 F. 3d 60.

No. 97–6722. Ladejobi v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 109 F. 3d 1023.

No. 97–6725. Leatherwood v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 122 F. 3d 1078.

No. 97–6727. Davidson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 122 F. 3d 531.

No. 97–6730. Eke v. United States. C. A. 1st Cir. Certio-
rari denied. Reported below: 117 F. 3d 19.

No. 97–6731. Gonzales v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 486.

No. 97–6732. Hicks v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 701.

No. 97–6740. Casciano v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 124 F. 3d 106.

No. 97–6742. Montebello v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 122 F. 3d 1066.

No. 97–6744. Muhammad v. United States. C. A. 7th Cir.
Certiorari denied.

No. 97–6745. Martel v. United States. C. A. 1st Cir. Cer-
tiorari denied.

No. 97–6748. Butler v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1063.

No. 97–6751. Visconti v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 124 F. 3d 192.

No. 97–6753. Watts v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 187.
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No. 97–6755. Reynolds v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 121 F. 3d 703.

No. 97–6763. Bolton v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 700.

No. 97–6765. Wright v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 466.

No. 97–6766. Wright v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 117 F. 3d 849.

No. 97–6770. Beaman v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 700.

No. 97–6771. Pearson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 113 F. 3d 758.

No. 97–6774. Sayles v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 701.

No. 97–6782. Williams v. Equal Employment Opportunity
Commission et al. C. A. 4th Cir. Certiorari denied. Reported
below: 107 F. 3d 869.

No. 97–6784. Carrington v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 F. 3d 220.

No. 97–6785. Larkin v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 1253.

No. 97–6786. Monroy-Vargas v. United States. C. A. 3d
Cir. Certiorari denied.

No. 97–6788. Moser v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 123 F. 3d 813.

No. 97–6792. McCoy v. United States. C. A. 7th Cir. Cer-
tiorari denied.

No. 97–6793. Johnson, aka David v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 116 F. 3d 1474.

No. 97–6795. McPhaden v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 121 F. 3d 718.

No. 97–6803. Lewis v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 980.
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No. 97–6807. Taylor v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 713.

No. 97–6808. Westbrook v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 125 F. 3d 996.

No. 97–6809. Walker v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 403 and 121 F. 3d 710.

No. 97–6812. Abdul v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 477.

No. 97–6817. Morales Vargas v. United States. C. A. 1st
Cir. Certiorari denied.

No. 97–605. Ben Oehrleins & Sons & Daughter, Inc., et
al. v. Hennepin County. C. A. 8th Cir. Motions of BFI Waste
Systems of North America, Inc., Mayors’ Task Force Against
Waste Flow, National Restaurant Association, and Americans for
Tax Reform Foundation et al. for leave to file briefs as amici
curiae granted. Certiorari denied. Reported below: 115 F. 3d
1372.

No. 97–632. Daddario v. Cape Cod Commission. Sup. Jud.
Ct. Mass. Motions of Defenders of Property Rights and Ameri-
can Association for Small Property Ownership et al. for leave to
file briefs as amici curiae granted. Certiorari denied. Reported
below: 425 Mass. 411, 681 N. E. 2d 833.

No. 97–656. Central Office Telephone, Inc. v. American
Telephone & Telegraph Co. C. A. 9th Cir. Certiorari de-
nied. Justice O’Connor took no part in the consideration or
decision of this petition. Reported below: 108 F. 3d 981.

Rehearing Denied
No. 96–1961. Gordon v. Board of Education for the City

of New York, ante, p. 818;
No. 96–8619. Abellan v. Fairmont Hotel, 520 U. S. 1278;
No. 96–9024. Morrison v. Hall, Director, Oregon De-

partment of Corrections, et al., ante, p. 829;
No. 96–9083. Sanders v. United States, ante, p. 831;
No. 96–9089. Taha v. Smith et al., ante, p. 831;
No. 96–9229. McGinnis v. Brown, Secretary of Veterans

Affairs, ante, p. 836;
No. 96–9301. Banks v. United States District Court for

the Western District of Missouri, ante, p. 840;
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No. 96–9369. Guinn v. Zavaras et al., ante, p. 845;
No. 96–9517. Hill v. Farmers Home Group, ante, p. 853;
No. 96–9533. James v. Singletary, Secretary, Florida De-

partment of Corrections, et al., ante, p. 854;
No. 96–9534. James v. Barclift et al., ante, p. 854;
No. 97–45. Stern v. Texas, ante, p. 859;
No. 97–263. Read v. Medical X-Ray Center, P. C., ante,

p. 914;
No. 97–292. Sampson v. Bedoya, Judge, Circuit Court of

Cook County, et al., ante, p. 870;
No. 97–5028. Jarrett v. Toxic Action Wash, aka Ohio Citi-

zen Action, ante, p. 872;
No. 97–5133. Preston v. Bowersox, Superintendent, Po-

tosi Correctional Center, ante, p. 943;
No. 97–5134. In re Banks, ante, p. 805;
No. 97–5156. Watkis v. Kuehne & Nagel, Inc., et al.,

ante, p. 878;
No. 97–5164. Quillen v. Southwest Virginia Production

Credit Assn., ante, p. 879;
No. 97–5228. James v. Singletary, Secretary, Florida De-

partment of Corrections, et al., ante, p. 883;
No. 97–5371. In re Baez, ante, p. 805;
No. 97–5510. Hill v. Maxwell et al., ante, p. 918;
No. 97–5576. Barrois v. Unidentified Party et al., ante,

p. 920;
No. 97–5632. Winn v. United States, ante, p. 901;
No. 97–5685. Dwight B. v. Jerri Lynn C., ante, p. 936;
No. 97–5814. Washington v. Neville (three judgments),

ante, p. 923;
No. 97–5905. Hicks v. Workers’ Compensation Appeals

Board et al., ante, p. 937;
No. 97–6024. Smith v. Casellas, Chairman, Equal Employ-

ment Opportunity Commission, ante, p. 958; and
No. 97–6119. Mainville v. United States, ante, p. 940. Pe-

titions for rehearing denied.

No. 96–1557. Calhoon v. United States, ante, p. 806; and
No. 96–1911. Nicholson v. Nevada State Bar, ante, p. 815.

Motions of petitioners for leave to proceed further herein in
forma pauperis granted. Petitions for rehearing denied.
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January 7, 1998

Dismissal Under Rule 46

No. 97–742. Jones, Secretary of State of California v.
Bates et al. C. A. 9th Cir. Certiorari dismissed under this
Court’s Rule 46. Reported below: 127 F. 3d 839.

January 9, 1998
Certiorari Granted

No. 97–501. Ricci v. Village of Arlington Heights. C. A.
7th Cir. Certiorari granted. Brief of petitioner is to be filed with
the Clerk and served upon opposing counsel on or before 3 p.m.,
Monday, February 23, 1998. Brief of respondent is to be filed with
the Clerk and served upon opposing counsel on or before 3 p.m.,
Wednesday, March 25, 1998. A reply brief, if any, is to be filed
with the Clerk and served upon opposing counsel on or before
3 p.m., Friday, April 10, 1998. This Court’s Rule 29.2 does not
apply. Reported below: 116 F. 3d 288.

No. 97–704. Dooley, Personal Representative of the Es-
tate of Chuapoco, et al. v. Korean Air Lines Co., Ltd. C. A.
D. C. Cir. Certiorari granted. Brief of petitioners is to be filed
with the Clerk and served upon opposing counsel on or before
3 p.m., Monday, February 23, 1998. Brief of respondent is to be
filed with the Clerk and served upon opposing counsel on or be-
fore 3 p.m., Wednesday, March 25, 1998. A reply brief, if any,
is to be filed with the Clerk and served upon opposing counsel on
or before 3 p.m., Friday, April 10, 1998. This Court’s Rule 29.2
does not apply. Reported below: 117 F. 3d 1477.

No. 97–731. United States v. Beggerly et al. C. A. 5th
Cir. Certiorari granted. Brief of the Solicitor General is to be
filed with the Clerk and served upon opposing counsel on or be-
fore 3 p.m., Monday, February 23, 1998. Brief of respondents is to
be filed with the Clerk and served upon opposing counsel on or
before 3 p.m., Wednesday, March 25, 1998. A reply brief, if any,
is to be filed with the Clerk and served upon opposing counsel on
or before 3 p.m., Friday, April 10, 1998. This Court’s Rule 29.2
does not apply. Reported below: 114 F. 3d 484.

No. 97–6270. Caron v. United States. C. A. 1st Cir. Mo-
tion of petitioner for leave to proceed in forma pauperis granted.
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Certiorari granted. Brief of petitioner is to be filed with the
Clerk and served upon opposing counsel on or before 3 p.m., Mon-
day, February 23, 1998. Brief of the Solicitor General is to be
filed with the Clerk and served upon opposing counsel on or be-
fore 3 p.m., Wednesday, March 25, 1998. A reply brief, if any,
is to be filed with the Clerk and served upon opposing counsel on
or before 3 p.m., Friday, April 10, 1998. This Court’s Rule 29.2
does not apply.

January 12, 1998

Miscellaneous Orders

No. A–407 (97–907). In re Martin. C. A. Fed. Cir. Applica-
tion for stay, addressed to Justice Breyer and referred to the
Court, denied.

No. A–439. Plyler et al. v. Moore, Director, South Car-
olina Department of Corrections. C. A. 4th Cir. Applica-
tion to vacate stay of mandate, addressed to Justice Stevens
and referred to the Court, denied.

No. D–1851. In re Disbarment of Smith. Disbarment en-
tered. [For earlier order herein, see 521 U. S. 1149.]

No. D–1853. In re Disbarment of Thornton. Disbarment
entered. [For earlier order herein, see 521 U. S. 1149.]

No. D–1859. In re Disbarment of Bedell. Disbarment
entered. [For earlier order herein, see ante, p. 910.]

No. D–1861. In re Disbarment of Wilson. Disbarment
entered. [For earlier order herein, see ante, p. 929.]

No. D–1865. In re Disbarment of Leibowitz. Disbarment
entered. [For earlier order herein, see ante, p. 930.]

No. D–1866. In re Disbarment of Heinemann. Disbar-
ment entered. [For earlier order herein, see ante, p. 930.]

No. D–1867. In re Disbarment of Mann. Disbarment en-
tered. [For earlier order herein, see ante, p. 945.]

No. D–1868. In re Disbarment of Kenyon. Disbarment
entered. [For earlier order herein, see ante, p. 945.]
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No. D–1869. In re Disbarment of Steinberg. Disbarment
entered. [For earlier order herein, see ante, p. 946.]

No. D–1871. In re Disbarment of Tokars. Disbarment
entered. [For earlier order herein, see ante, p. 964.]

No. D–1874. In re Disbarment of Fruitbine. Disbarment
entered. [For earlier order herein, see ante, p. 980.]

No. D–1875. In re Disbarment of Felton. Disbarment
entered. [For earlier order herein, see ante, p. 980.]

No. D–1891. In re Disbarment of Singer. Donald I. Singer,
of Des Plains, Ill., is suspended from the practice of law in this
Court, and a rule will issue, returnable within 40 days, requiring
him to show cause why he should not be disbarred from the prac-
tice of law in this Court.

No. D–1892. In re Disbarment of Pairo. Richard Hughes
Pairo, of Ocean City, Md., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1893. In re Disbarment of Calhoun. Paul W. Cal-
houn, Jr., of Vidalia, Ga., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1894. In re Disbarment of Christie. Robert Mi-
chael Christie, of East Orange, N. J., is suspended from the prac-
tice of law in this Court, and a rule will issue, returnable within
40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. D–1895. In re Disbarment of Jackson. Clayton R.
Jackson, of Sausalito, Cal., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1896. In re Disbarment of Barnthouse. William
Joseph Barnthouse, of Littleton, Colo., is suspended from the prac-
tice of law in this Court, and a rule will issue, returnable within
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40 days, requiring him to show cause why he should not be dis-
barred from the practice of law in this Court.

No. D–1897. In re Disbarment of Hantman. H. Roger
Hantman, of Bayport, N. Y., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1898. In re Disbarment of Poreda. Benjamin A.
Poreda, of Trenton, N. J., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1899. In re Disbarment of Gammons. Mark E. Gam-
mons, of Rocky River, Ohio, is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1900. In re Disbarment of Barrera. Alfonso Bar-
rera, Jr., of Henderson, Nev., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1901. In re Disbarment of Azorsky. Morley M.
Azorsky, of California, Pa., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1902. In re Disbarment of Gardner. Timothy Mar-
tin Gardner, of Clayton, Mo., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1903. In re Disbarment of Fisher. Bradley J.
Fisher, of Springfield, Mo., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1904. In re Disbarment of Quint. Hillard Jay Quint,
of Atlanta, Ga., is suspended from the practice of law in this Court,
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and a rule will issue, returnable within 40 days, requiring him to
show cause why he should not be disbarred from the practice of
law in this Court.

No. M–24. Manzano v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. Motion
for reconsideration of order denying motion to direct the Clerk to
file petition for writ of certiorari out of time [ante, p. 964] denied.

No. M–31. Cole v. Millard Fillmore Hospital;
No. M–32. Lazaro v. United States;
No. M–33. Mann v. University of Cincinnati et al.; and
No. M–34. Cornelius v. Exxon Company USA et al. Mo-

tions to direct the Clerk to file petitions for writs of certiorari
out of time denied.

No. 120, Orig. New Jersey v. New York. Motion of West-
ern Mohegan Tribe and Nation of New York for reconsidera-
tion of order denying leave to file a brief as amicus curiae [ante,
p. 993] denied.

No. 96–1693. Hopkins, Warden v. Reeves. C. A. 8th Cir.
[Certiorari granted, 521 U. S. 1151.] Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae
and for divided argument granted.

No. 96–1923. Cohen v. de la Cruz et al. C. A. 3d Cir.
[Certiorari granted, 521 U. S. 1152.] Motion of the Solicitor Gen-
eral for leave to participate in oral argument as amicus curiae
and for divided argument granted.

No. 96–1925. Caterpillar Inc. v. International Union,
United Automobile, Aerospace and Agricultural Imple-
ment Workers of America, et al. C. A. 3d Cir. [Certiorari
granted, 521 U. S. 1152.] Motion of the Solicitor General for leave
to participate in oral argument as amicus curiae and for divided
argument granted.

No. 96–1768. Feltner v. Columbia Pictures Television,
Inc. C. A. 9th Cir. [Certiorari granted, 521 U. S. 1151.] Mo-
tion of American Intellectual Property Law Association for leave
to file a brief as amicus curiae granted.

No. 96–8516. Bousley v. Brooks, Warden. C. A. 8th Cir.
[Certiorari granted, 521 U. S. 1152.] Motion of the Solicitor Gen-
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eral for divided argument granted to be divided as follows: peti-
tioner, 20 minutes; the Solicitor General, 20 minutes; amicus cu-
riae in support of the judgment below, 20 minutes. Motion of the
Solicitor General to substitute the United States as respondent
granted.

No. 96–8732. Edwards et al. v. United States. C. A. 7th
Cir. [Certiorari granted, ante, p. 931.] Motion for appointment
of counsel granted, and it is ordered that Donald P. Sullivan, Esq.,
of Rockford, Ill., be appointed to serve as counsel for petitioner
Horace Joiner in this case.

No. 96–8986. Hohn v. United States. C. A. 8th Cir. [Cer-
tiorari granted, ante, p. 944.] Motion of the Solicitor General for
divided argument granted to be divided as follows: petitioner, 25
minutes; the Solicitor General, 10 minutes; amicus curiae in sup-
port of the judgment below, 25 minutes.

No. 97–42. Eastern Enterprises v. Apfel, Commissioner
of Social Security, et al. C. A. 1st Cir. [Certiorari granted,
ante, p. 931.] Motion of Davon Inc. for leave to file a brief as
amicus curiae granted.

No. 97–300. Stewart, Director, Arizona Department of
Correction, et al. v. Martinez-Villareal. C. A. 9th Cir.
[Certiorari granted, ante, p. 912.] Motion of Criminal Justice
Legal Foundation for leave to file a brief as amicus curiae granted.

No. 97–372. United States v. United States Shoe Corp.
C. A. Fed. Cir. [Certiorari granted, ante, p. 944.] Motion of
Arctic Cat et al. for leave to file a brief as amici curiae granted.

No. 97–454. United States v. Bestfoods et al. C. A. 6th
Cir. [Certiorari granted sub nom. United States v. CPC Inter-
national, Inc., ante, p. 1024.] Motion of the Solicitor General to
dispense with printing the joint appendix granted.

No. 97–826. AT&T Corp. et al. v. Iowa Utilities Board
et al.; and AT&T Corp. et al. v. California et al.;

No. 97–829. MCI Telecommunications Corp. v. Iowa Util-
ities Board et al.; and MCI Telecommunications Corp. v.
California et al.; and

No. 97–831. Federal Communications Commission et al.
v. Iowa Utilities Board et al.; and Federal Communica-
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tions Commission et al. v. California et al. C. A. 8th Cir.
Motions of petitioners to expedite consideration of petitions for
writs of certiorari granted, and the several petitions for writs of
certiorari will be considered by the Court at its January 23, 1998,
conference. Justice O’Connor took no part in the consideration
or decision of this motion.

No. 97–6750. Atuahene v. New Jersey Department of
Transportation. C. A. 3d Cir. Motion of petitioner for leave
to proceed in forma pauperis denied. Petitioner is allowed until
February 2, 1998, within which to pay the docketing fee required
by Rule 38(a) and to submit a petition in compliance with Rule
33.1 of the Rules of this Court.

No. 97–7089. In re Shown. Petition for writ of habeas cor-
pus denied.

No. 97–722. In re Bennett;
No. 97–6503. In re Lehman et al.;
No. 97–6513. In re Gowing; and
No. 97–6555. In re Rentschler. Petitions for writs of man-

damus denied.

No. 97–6628. In re Reeves. Petition for writ of mandamus
and/or prohibition denied.

Certiorari Denied
No. 96–1405. Smiths Industries Medical Systems, Inc.

v. Kernats, a Minor, by Kernats, Her Mother and Next
Friend, et al. App. Ct. Ill., 1st Dist. Certiorari denied. Re-
ported below: 283 Ill. App. 3d 455, 669 N. E. 2d 1300.

No. 96–1493. Cavallo v. Star Enterprise et al. C. A. 4th
Cir. Certiorari denied. Reported below: 100 F. 3d 1150.

No. 96–1611. Collagen Corp. v. Fiore et vir. Ct. App.
Ariz. Certiorari denied. Reported below: 187 Ariz. 400, 930 P.
2d 477.

No. 96–1742. Belshe, Director, California Department
of Health Services v. Orthopaedic Hospital et al. C. A.
9th Cir. Certiorari denied. Reported below: 103 F. 3d 1491.

No. 96–1987. Nippon Paper Industries Co., Ltd. v. United
States. C. A. 1st Cir. Certiorari denied. Reported below: 109
F. 3d 1.
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No. 97–23. Goewey, by His Next Friend, Goewey, et al.
v. Fluor Daniel, Inc., et al. C. A. 4th Cir. Certiorari denied.
Reported below: 106 F. 3d 390.

No. 97–149. Khalife et al. v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 106 F. 3d 1300.

No. 97–338. Aktepe et al. v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 105 F. 3d 1400.

No. 97–361. Combs v. Meadowcraft Co., dba Plantation
Patterns. C. A. 11th Cir. Certiorari denied. Reported below:
106 F. 3d 1519.

No. 97–385. Wells v. Gober, Acting Secretary of Vet-
erans Affairs. C. A. Fed. Cir. Certiorari denied. Reported
below: 114 F. 3d 1207.

No. 97–474. Estate of Shapiro, Deceased v. Commissioner
of Internal Revenue. C. A. 2d Cir. Certiorari denied. Re-
ported below: 111 F. 3d 1010.

No. 97–485. Connecticut et al. v. United States. C. A.
2d Cir. Certiorari denied. Reported below: 116 F. 3d 466.

No. 97–502. Thai Pham v. Department of Justice et al.
C. A. 6th Cir. Certiorari denied.

No. 97–511. Rhoades Oil Co. v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 116 F. 3d 489.

No. 97–516. Harker v. United States et al. C. A. 8th Cir.
Certiorari denied. Reported below: 112 F. 3d 513.

No. 97–524. Silva v. Ram. C. A. 9th Cir. Certiorari denied.
Reported below: 118 F. 3d 1306.

No. 97–535. Hopkins v. Ford et al. Dist. Ct. App. Fla., 1st
Dist. Certiorari denied. Reported below: 687 So. 2d 285.

No. 97–541. Arrest the Incinerator Remediation (A. I. R.),
Inc. v. Environmental Protection Agency et al. C. A. 3d
Cir. Certiorari denied. Reported below: 116 F. 3d 1018.

No. 97–543. Martin et ux. v. Horton et al. Ct. App. Mich.
Certiorari denied. Reported below: 215 Mich. App. 88, 544 N. W.
2d 651.
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No. 97–552. Domino’s Pizza, Inc. v. Equal Employment
Opportunity Commission et al. C. A. 11th Cir. Certiorari
denied. Reported below: 113 F. 3d 1249.

No. 97–559. Ridder v. City of Springfield et al. C. A.
6th Cir. Certiorari denied. Reported below: 109 F. 3d 288.

No. 97–564. SRS Technologies, Inc. v. Department of
Defense et al. C. A. 4th Cir. Certiorari denied. Reported
below: 112 F. 3d 510.

No. 97–568. Hapgood v. City of Warren. Ct. App. Ohio,
Trumbull County. Certiorari denied.

No. 97–577. D. L. Baker, Inc. v. National Labor Rela-
tions Board et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 105 F. 3d 647.

No. 97–580. Shakespeare Co. v. Silstar Corporation of
America, Inc. C. A. 4th Cir. Certiorari denied. Reported
below: 110 F. 3d 234.

No. 97–584. Cox v. Guilford County Board of Education.
C. A. 4th Cir. Certiorari denied. Reported below: 117 F. 3d 1413.

No. 97–586. Hartmann, a Minor, by His Parents and Next
Friends, Hartmann et vir, et al. v. Loudoun County Board
of Education; and

No. 97–769. Loudoun County Board of Education v.
Hartmann, a Minor, by His Parents and Next Friends,
Hartmann et vir, et al. C. A. 4th Cir. Certiorari denied.
Reported below: 118 F. 3d 996.

No. 97–600. Kronberg et al. v. Chicago Title Insurance
Co. et al. App. Ct. Conn. Certiorari denied.

No. 97–603. Bowater Inc. and Subsidiaries v. Commis-
sioner of Internal Revenue. C. A. 2d Cir. Certiorari de-
nied. Reported below: 108 F. 3d 12.

No. 97–607. McCarron v. Federal Deposit Insurance
Corporation, as Receiver of Meritor Savings Bank and
in its Own Capacity. C. A. 3d Cir. Certiorari denied. Re-
ported below: 111 F. 3d 1089.
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No. 97–614. Vaccaro v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 1211.

No. 97–642. McGraw, Attorney General of West Vir-
ginia v. Better Government Bureau, Inc. C. A. 4th Cir.
Certiorari denied. Reported below: 106 F. 3d 582.

No. 97–674. Lipin v. American National Red Cross et al.
C. A. 2d Cir. Certiorari denied. Reported below: 113 F. 3d 1229.

No. 97–676. Ford v. Lawrence et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 275.

No. 97–681. Ashton v. Department of Veterans Affairs
et al. C. A. 2d Cir. Certiorari denied. Reported below: 116
F. 3d 465.

No. 97–682. Serapion v. Martinez et al. C. A. 1st Cir.
Certiorari denied. Reported below: 119 F. 3d 982.

No. 97–687. Wood, Trustee of the Wood Family Trust v.
Bainbridge, Trustee, Elden W. Bainbridge Trust, June 13,
1968, et al. C. A. 9th Cir. Certiorari denied. Reported below:
116 F. 3d 488.

No. 97–691. Michael F., by His Next Friends and Par-
ents, Barry F. et ux. v. Cypress-Fairbanks Independent
School District. C. A. 5th Cir. Certiorari denied. Reported
below: 118 F. 3d 245.

No. 97–693. Swekel, Personal Representative of the
Estate of Swekel, Deceased v. Harrington et al. C. A.
6th Cir. Certiorari denied. Reported below: 119 F. 3d 1259.

No. 97–701. High Ridge Assn., Inc. v. Green et ux. Ct.
App. Md. Certiorari denied. Reported below: 346 Md. 65, 695
A. 2d 125.

No. 97–702. Seacor Marine, Inc. v. Chevron U. S. A. Inc.
C. A. 5th Cir. Certiorari denied. Reported below: 106 F. 3d 1232.

No. 97–707. Huard v. O’Connor. C. A. 1st Cir. Certiorari
denied. Reported below: 117 F. 3d 12.

No. 97–709. Smith et al. v. Gwinnett County. Sup. Ct. Ga.
Certiorari denied. Reported below: 268 Ga. 179, 486 S. E. 2d 151.
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No. 97–710. Kilcoyne v. Bentley College et al. C. A.
1st Cir. Certiorari denied. Reported below: 114 F. 3d 1169.

No. 97–711. Allred v. Moore & Peterson et al. C. A. 5th
Cir. Certiorari denied. Reported below: 117 F. 3d 278.

No. 97–717. Trinity Industries, Inc. v. Johnstown Amer-
ica Corp. et al. C. A. Fed. Cir. Certiorari denied. Reported
below: 114 F. 3d 1206.

No. 97–721. County of San Joaquin et al. v. California
Water Resources Control Board et al. Ct. App. Cal., 3d
App. Dist. Certiorari denied. Reported below: 54 Cal. App. 4th
1144, 63 Cal. Rptr. 2d 277.

No. 97–727. Anderson, Director, California Department
of Social Services, et al. v. Land et al. Ct. App. Cal., 2d
App. Dist. Certiorari denied. Reported below: 55 Cal. App. 4th
69, 63 Cal. Rptr. 2d 717.

No. 97–729. Anonymous v. Wilentz, Chief Justice, Su-
preme Court of New Jersey, et al. (three judgments). C. A.
3d Cir. Certiorari denied.

No. 97–730. Anonymous v. Kaye, Chief Judge, Court of
Appeals of New York, et al. C. A. 2d Cir. Certiorari de-
nied. Reported below: 104 F. 3d 355.

No. 97–733. David B. et al., Through Their Guardian ad
Litem, Murphy v. McDonald, Director, Illinois Depart-
ment of Children and Family Services. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1146.

No. 97–735. Trout v. City of Blue Ash. Ct. App. Ohio,
Hamilton County. Certiorari denied.

No. 97–738. City of Omaha v. Doane. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 624.

No. 97–744. Hinkel v. Hinkel et al. C. A. 8th Cir. Certio-
rari denied. Reported below: 121 F. 3d 364.

No. 97–748. Watson v. Hill, Superintendent, Odom Cor-
rectional Institute. C. A. 4th Cir. Certiorari denied. Re-
ported below: 110 F. 3d 62.
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No. 97–749. Schwartz, dba Barry K. Schwartz Part-
nership, et al. v. Sullivan. C. A. 9th Cir. Certiorari denied.
Reported below: 113 F. 3d 1241.

No. 97–751. Shahar v. Bowers et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1097.

No. 97–752. Steele et al. v. City of Walla Walla. C. A.
9th Cir. Certiorari denied. Reported below: 113 F. 3d 1242.

No. 97–756. Burge et al. v. Behr et ux. Ct. App. Colo.
Certiorari denied. Reported below: 940 P. 2d 1084.

No. 97–757. Einheber v. Public Employment Relations
Board of California (University of California at Berke-
ley, Real Party in Interest). Ct. App. Cal., 1st App. Dist.
Certiorari denied.

No. 97–759. Cilecek v. Inova Health System Services
et al. C. A. 4th Cir. Certiorari denied. Reported below: 115
F. 3d 256.

No. 97–761. Weaver et al. v. Wood et al. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 425 Mass. 270, 680
N. E. 2d 918.

No. 97–762. Star Enterprise v. Smith et al.; and
No. 97–770. Texaco Inc. v. Smith et al. C. A. 5th Cir.

Certiorari denied. Reported below: 117 F. 3d 1417.

No. 97–768. Wahrman v. Wahrman et al. C. A. 8th Cir.
Certiorari denied.

No. 97–772. Price v. Malerba et al. C. A. 9th Cir. Certio-
rari denied. Reported below: 116 F. 3d 1486.

No. 97–773. DiRussa v. Dean Witter Reynolds, Inc., et al.
C. A. 2d Cir. Certiorari denied. Reported below: 121 F. 3d 818.

No. 97–781. Taylor v. Missouri. Ct. App. Mo., Western Dist.
Certiorari denied. Reported below: 943 S. W. 2d 675.

No. 97–793. Bisel et al. v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 121 F. 3d 707.

No. 97–798. Osborne v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 109 F. 3d 772.
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No. 97–800. Martin Cadillac Co., Inc. v. Division of Labor
Standards Enforcement, California Department of In-
dustrial Relations, et al. Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied.

No. 97–802. General Practice Associates, Inc., et al. v.
Humana Inc. et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 103 F. 3d 138.

No. 97–803. Jenkins v. Florida Keys Community College
et al. C. A. 11th Cir. Certiorari denied. Reported below: 120
F. 3d 274.

No. 97–809. Bedi v. Grondin et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 127 F. 3d 33.

No. 97–813. AmerSig Graphics, Inc., et al. v. Estate of
Widener, Deceased, et al. Super. Ct. Pa. Certiorari denied.
Reported below: 697 A. 2d 281.

No. 97–815. Timehin v. City and County of San Francisco
et al. C. A. 9th Cir. Certiorari denied. Reported below: 116
F. 3d 486.

No. 97–821. Scott v. Western State University College
of Law. C. A. 9th Cir. Certiorari denied. Reported below: 112
F. 3d 517.

No. 97–823. Gracia v. Volvo Europa Truck, N. V. C. A.
7th Cir. Certiorari denied. Reported below: 112 F. 3d 291.

No. 97–825. Millner v. ITT Aerospace/Communications
Division of ITT Corp., Inc. C. A. 7th Cir. Certiorari denied.
Reported below: 124 F. 3d 204.

No. 97–835. Nelson v. Rehabilitation Enterprises of
North Eastern Wyoming, Inc. C. A. 10th Cir. Certiorari de-
nied. Reported below: 124 F. 3d 217.

No. 97–838. Vernon v. Williams, Warden. Dist. Ct. N. M.,
Bernalillo County. Certiorari denied.

No. 97–840. Heaning v. NYNEX-New York, aka New York
Telephone Co. C. A. 2d Cir. Certiorari denied.

No. 97–848. Manatt, Individually and as Father of Ma-
natt, Deceased, et al. v. Union Pacific Railroad Co. et al.
C. A. 8th Cir. Certiorari denied. Reported below: 122 F. 3d 514.
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No. 97–857. Dale v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 48 M. J. 329.

No. 97–861. Washington v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 46 M. J. 477.

No. 97–865. Webster v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 125 F. 3d 1024.

No. 97–866. Christian et al. v. Beargrass Corp. et al.
Ct. App. Ky. Certiorari denied.

No. 97–867. Helms v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 47 M. J. 1.

No. 97–869. Richardson v. District of Columbia Bar et al.
C. A. D. C. Cir. Certiorari denied.

No. 97–871. Williams et al. v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 124 F. 3d 411.

No. 97–879. Guo v. Ryland Group, Inc., et al. C. A. 4th
Cir. Certiorari denied.

No. 97–894. Trupin v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 678.

No. 97–896. Swanner et ux. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 121 F. 3d 702.

No. 97–898. JLM Aviation International, Inc., et al. v.
United States. C. A. 5th Cir. Certiorari denied. Reported
below: 122 F. 3d 1066.

No. 97–904. Innocencio v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 118 F. 3d 278.

No. 97–911. Cotoia v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 113 F. 3d 1230.

No. 97–912. Baker v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 700.

No. 97–925. Urbina v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 721.
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No. 97–926. Lightbourn et al. v. Garza, Secretary of
State of Texas. C. A. 5th Cir. Certiorari denied. Reported
below: 118 F. 3d 421.

No. 97–931. West Indies Transport, Inc., et al. v. United
States. C. A. 3d Cir. Certiorari denied. Reported below: 127
F. 3d 299.

No. 97–933. Hamilton v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 47 M. J. 32.

No. 97–935. Dresen v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 47 M. J. 122.

No. 97–936. Hicks v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 47 M. J. 90.

No. 97–937. Howard v. Maryland Administrative Board
of Election Laws et al. C. A. 4th Cir. Certiorari denied.
Reported below: 122 F. 3d 1061.

No. 97–938. Rogers v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 218.

No. 97–939. Ciocchetti v. District Court of Colorado,
Jefferson County, et al. Ct. App. Colo. Certiorari denied.

No. 97–5023. Martinez v. United States; and
No. 97–5738. Gonzalez v. United States. C. A. 11th Cir.

Certiorari denied. Reported below: 112 F. 3d 1089.

No. 97–5125. Schaefer v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 107 F. 3d 1280.

No. 97–5363. Washington v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1180.

No. 97–5420. Gresham v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 118 F. 3d 258.

No. 97–5531. McDuff v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 97–5748. Larson v. Ohlander. C. A. 10th Cir. Certio-
rari denied. Reported below: 114 F. 3d 1531.
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No. 97–5859. Williams v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 111 F. 3d 130.

No. 97–5872. Horsman v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 114 F. 3d 822.

No. 97–5900. Gisriel v. Ocean City Board of Supervisors
of Election et al. Ct. App. Md. Certiorari denied. Reported
below: 345 Md. 477, 693 A. 2d 757.

No. 97–5916. Williams v. Ohio. Sup. Ct. Ohio. Certiorari
denied. Reported below: 79 Ohio St. 3d 1, 679 N. E. 2d 646.

No. 97–5957. Kuplen v. Hardy et al. Ct. App. N. C. Cer-
tiorari denied.

No. 97–5968. Zaidi v. Northern Virginia Hospital Corpo-
ration et al. Sup. Ct. Va. Certiorari denied.

No. 97–6029. Harding v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 115 F. 3d 1479.

No. 97–6053. Kerr v. Texas. Ct. Crim. App. Tex. Certio-
rari denied.

No. 97–6082. Gaither v. French, Warden. C. A. 4th Cir.
Certiorari denied. Reported below: 112 F. 3d 509.

No. 97–6179. Chambers, aka Holmes v. United States;
No. 97–6206. Bates v. United States;
No. 97–6213. Miller v. United States;
No. 97–6216. Wilson v. United States;
No. 97–6217. Allen v. United States; and
No. 97–6496. Richardson v. United States. C. A. 5th Cir.

Certiorari denied. Reported below: 116 F. 3d 1066.

No. 97–6200. McNeill v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 346 N. C. 233, 485 S. E. 2d
284.

No. 97–6218. Wilcher v. Mississippi (two judgments). Sup.
Ct. Miss. Certiorari denied. Reported below: 697 So. 2d 1087
(first judgment) and 1123 (second judgment).

No. 97–6250. Arce v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 335.
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No. 97–6352. Maloney v. Workers’ Compensation Appeals
Board of California et al. Ct. App. Cal., 2d App. Dist. Cer-
tiorari denied.

No. 97–6402. White v. Crow et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 109 F. 3d 770.

No. 97–6413. Jones v. Arizona. Sup. Ct. Ariz. Certiorari
denied. Reported below: 188 Ariz. 388, 937 P. 2d 310.

No. 97–6420. Savage v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 97–6426. Subia v. Fuentes et al. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–6428. Damren v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 696 So. 2d 709.

No. 97–6438. Philpot v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 268 Ga. 168, 486 S. E. 2d 158.

No. 97–6453. Gilbert v. Dobbs, Warden, et al. C. A. 8th
Cir. Certiorari denied.

No. 97–6455. Sheehy et ux. v. Parker et al. Super. Ct.
Pa. Certiorari denied. Reported below: 454 Pa. Super. 715, 685
A. 2d 1052.

No. 97–6456. Sheehy et ux. v. Pennsylvania et al. C. A.
3d Cir. Certiorari denied.

No. 97–6459. Myers v. Alabama. Sup. Ct. Ala. Certiorari
denied. Reported below: 699 So. 2d 1285.

No. 97–6462. Jones v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 97–6463. Johnson v. California et al. C. A. 9th Cir.
Certiorari denied. Reported below: 112 F. 3d 516.

No. 97–6466. Robinson v. Smith et al. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 123 F. 3d 429.

No. 97–6474. Smith v. Ohio Department of Human Serv-
ices. Ct. App. Ohio, Clermont County. Certiorari denied.

No. 97–6477. Devlin v. Florida et al. C. A. 11th Cir. Cer-
tiorari denied.
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No. 97–6479. Hollowell v. Johnson. C. A. 8th Cir. Certio-
rari denied. Reported below: 119 F. 3d 650.

No. 97–6480. East v. Seideman et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 107 F. 3d 15.

No. 97–6485. Sosa v. Hinojosa et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1182.

No. 97–6491. House v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 288 Ill. App. 3d 1101, 711 N. E.
2d 823.

No. 97–6493. Roller v. Tuggle. C. A. 11th Cir. Certiorari
denied. Reported below: 116 F. 3d 493.

No. 97–6501. Yuan Jin v. University of Pennsylvania.
C. A. 3d Cir. Certiorari denied.

No. 97–6504. McClain v. Price, Superintendent, State
Correctional Institution at Pittsburgh, et al. C. A. 3d
Cir. Certiorari denied.

No. 97–6508. Spaziano v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied. Reported below: 697 So. 2d 863.

No. 97–6509. Powell v. Bowersox, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.
Reported below: 112 F. 3d 966.

No. 97–6511. Thomas v. Hill, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1074.

No. 97–6515. Hill v. Oklahoma. Sup. Ct. Okla. Certiorari
denied.

No. 97–6516. Tavakoli-Nouri v. Mitchell. Ct. Sp. App. Md.
Certiorari denied. Reported below: 115 Md. App. 751.

No. 97–6517. Brush v. Arizona Department of Revenue
et al. C. A. 9th Cir. Certiorari denied. Reported below: 116
F. 3d 483.

No. 97–6520. James v. Scott, Executive Director, Texas
Department of Criminal Justice, et al. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–6527. Peeples v. Anderson, Warden. C. A. 6th Cir.
Certiorari denied.
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No. 97–6528. Omawalli v. Anderson, Warden. C. A. 6th
Cir. Certiorari denied.

No. 97–6530. Bright v. Caruso. C. A. 6th Cir. Certiorari
denied.

No. 97–6531. Bergmann v. Candler County Department
of Family and Children Services et al. C. A. 11th Cir.
Certiorari denied.

No. 97–6532. Page v. North Carolina. Sup. Ct. N. C. Cer-
tiorari denied. Reported below: 346 N. C. 689, 488 S. E. 2d 225.

No. 97–6537. Saunders v. Hartford Fire Insurance Co.
C. A. 2d Cir. Certiorari denied.

No. 97–6540. Ashley v. Florida. Dist. Ct. App. Fla., 5th
Dist. Certiorari denied.

No. 97–6545. McBride v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.

No. 97–6546. McIntyre v. Nevada. C. A. 9th Cir. Certio-
rari denied.

No. 97–6553. Richardson v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 346 N. C. 520, 488 S. E. 2d
148.

No. 97–6558. Skolnick et al. v. Clinton et al. C. A. 7th
Cir. Certiorari denied.

No. 97–6561. Libberton v. Arizona. Super. Ct. Ariz., Mari-
copa County. Certiorari denied.

No. 97–6564. Roberts v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 948 S. W. 2d 577.

No. 97–6565. Bracewell et al. v. Lobmiller et al. C. A.
11th Cir. Certiorari denied. Reported below: 116 F. 3d 1493.

No. 97–6566. Coggins v. First Family Financial Services,
Inc. C. A. 11th Cir. Certiorari denied. Reported below: 117 F.
3d 1432.

No. 97–6573. Dyer v. Michigan. Ct. App. Mich. Certiorari
denied.

No. 97–6576. Smith v. Grimes, Warden, et al. C. A. 3d Cir.
Certiorari denied. Reported below: 116 F. 3d 469.
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No. 97–6582. Roman v. Tenet, Director of Central Intel-
ligence. C. A. 2d Cir. Certiorari denied.

No. 97–6584. Leaphart v. Gach et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 72 F. 3d 129.

No. 97–6587. Hill v. Texas. Ct. App. Tex., 5th Dist. Cer-
tiorari denied.

No. 97–6589. Gillis v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 346 N. C. 221, 485 S. E. 2d
271.

No. 97–6590. Ford v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 97–6591. Garcia v. Florida. Dist. Ct. App. Fla., 3d Dist.
Certiorari denied. Reported below: 691 So. 2d 1209.

No. 97–6597. Williams v. Singletary, Secretary, Florida
Department of Corrections. C. A. 11th Cir. Certiorari de-
nied. Reported below: 114 F. 3d 177.

No. 97–6598. Lattimore v. County of Monterey. C. A. 9th
Cir. Certiorari denied. Reported below: 100 F. 3d 963.

No. 97–6601. Roach v. Angelone, Director, Virginia De-
partment of Corrections. Sup. Ct. Va. Certiorari denied.

No. 97–6604. Maus v. Murphy, Warden. C. A. 7th Cir. Cer-
tiorari denied.

No. 97–6613. Jones v. Zimmerman et al. C. A. 4th Cir.
Certiorari denied. Reported below: 116 F. 3d 1473.

No. 97–6614. Macri v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 697 So. 2d 1217.

No. 97–6616. McReynolds v. New York et al. App. Div.,
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported
below: 238 App. Div. 2d 249, 656 N. Y. S. 2d 871.

No. 97–6620. Swain v. Detroit Board of Education et al.
Ct. App. Mich. Certiorari denied.

No. 97–6626. Poole v. Whitehurst et al. Sup. Ct. Tex.
Certiorari denied.
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No. 97–6630. Rodriquez v. Batcheller et al. C. A. 3d Cir.
Certiorari denied. Reported below: 127 F. 3d 1096.

No. 97–6633. Williams v. Obregon et al. C. A. 5th Cir.
Certiorari denied. Reported below: 124 F. 3d 191.

No. 97–6634. Webber v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 97–6635. Delaney v. Massachusetts. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 425 Mass. 587, 682
N. E. 2d 611.

No. 97–6636. Wike v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 698 So. 2d 817.

No. 97–6643. Willis v. University of Louisville et al.
C. A. 6th Cir. Certiorari denied. Reported below: 121 F. 3d 710.

No. 97–6644. Csoka v. United States et al. C. A. 7th Cir.
Certiorari denied.

No. 97–6646. Arnold v. Moore, Director, South Carolina
Department of Corrections, et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 113 F. 3d 1352.

No. 97–6647. Mims v. Burton, Warden, et al. C. A. 11th
Cir. Certiorari denied. Reported below: 116 F. 3d 492.

No. 97–6648. Litzenberg v. Litzenberg. C. A. 4th Cir.
Certiorari denied. Reported below: 116 F. 3d 472.

No. 97–6650. Joseph v. City of New Orleans, Louisiana.
C. A. 5th Cir. Certiorari denied. Reported below: 122 F. 3d 1067.

No. 97–6653. McBride v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 97–6654. Marts v. Hines et al. C. A. 5th Cir. Certio-
rari denied. Reported below: 117 F. 3d 1504.

No. 97–6655. Jarquin v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 110 F. 3d 65.

No. 97–6658. Branson v. City of Los Angeles et al. Ct.
App. Cal., 2d App. Dist. Certiorari denied.
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No. 97–6662. Turnmire v. Bernhardt, Warden. C. A. 6th
Cir. Certiorari denied.

No. 97–6665. Hamilton v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 937 P. 2d 1001.

No. 97–6670. Gardner v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 97–6671. Glendora v. Tele-Communications, Inc., et
al. C. A. 2d Cir. Certiorari denied. Reported below: 129 F.
3d 113.

No. 97–6673. Glendora v. Marshall et al. C. A. 2d Cir.
Certiorari denied. Reported below: 129 F. 3d 113.

No. 97–6678. Harris v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–6681. Hertz v. Storer et al. Sup. Ct. Alaska. Cer-
tiorari denied. Reported below: 943 P. 2d 725.

No. 97–6682. Denney v. Jones. Ct. App. Kan. Certiorari
denied. Reported below: 24 Kan. App. 2d –––, 944 P. 2d 197.

No. 97–6693. Taylor v. Leavy et al. C. A. 7th Cir. Certio-
rari denied.

No. 97–6694. Orban v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied. Reported below: 123 F. 3d 727.

No. 97–6696. Simmons v. GTE North, Inc., et al. C. A. 7th
Cir. Certiorari denied. Reported below: 116 F. 3d 1483.

No. 97–6697. Scott v. Brundage. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 97–6700. Corral v. Hair et al. C. A. 9th Cir. Certio-
rari denied.

No. 97–6701. Vicente-Guzman v. Immigration and Natu-
ralization Service. C. A. 9th Cir. Certiorari denied.

No. 97–6711. Castaneda v. Texas. Ct. App. Tex., 6th Dist.
Certiorari denied.
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No. 97–6724. Cedillo v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 124 F. 3d 1266.

No. 97–6729. Hughes v. Department of Housing and
Urban Development et al. C. A. 6th Cir. Certiorari denied.
Reported below: 121 F. 3d 708.

No. 97–6738. McDermott v. Kansas Associates, Inc. Ct.
Sp. App. Md. Certiorari denied.

No. 97–6743. Lasley v. Georgetown University. C. A.
D. C. Cir. Certiorari denied.

No. 97–6752. Bannan v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 120 F. 3d 260.

No. 97–6754. Rowkosky v. Larkins, Superintendent,
State Correctional Institution at Dallas, Pennsylvania.
C. A. 3d Cir. Certiorari denied.

No. 97–6759. Sullivan v. Massachusetts. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 425 Mass. 449, 681
N. E. 2d 1184.

No. 97–6804. Navarro-Duarte v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 121 F. 3d 718.

No. 97–6805. Mitchell v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 F. 3d 222.

No. 97–6814. Burgess v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 102 F. 3d 1120.

No. 97–6818. Woerner v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 97–6819. Woodruff v. Wyoming. Sup. Ct. Wyo. Certio-
rari denied.

No. 97–6824. Greaves v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 701.

No. 97–6825. Escotto v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 81.
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No. 97–6827. Gonzalez-Portillo et al. v. United States.
C. A. 7th Cir. Certiorari denied. Reported below: 121 F. 3d 1122.

No. 97–6828. Henderson v. United States. C. A. 3d Cir.
Certiorari denied.

No. 97–6829. Harmon v. United States; and
No. 97–6839. Thomas v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 120 F. 3d 564.

No. 97–6830. Rodgers v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 122 F. 3d 1129.

No. 97–6831. Knox v. United States. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–6832. Reidt v. United States Court of Appeals
for the Ninth Circuit. C. A. 9th Cir. Certiorari denied.

No. 97–6834. Blakeney v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 F. 3d 220.

No. 97–6840. Tugwell v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 125 F. 3d 600.

No. 97–6841. Williams v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 120 F. 3d 575.

No. 97–6843. Bryan v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1186.

No. 97–6844. Solano-Godines v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 120 F. 3d 957.

No. 97–6845. Bounds v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–6848. Blue-Sky v. California Department of Cor-
rections et al. C. A. 9th Cir. Certiorari denied.

No. 97–6852. Roman v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 136.

No. 97–6855. Bergne v. Gomez, Director, California De-
partment of Corrections, et al. C. A. 9th Cir. Certiorari
denied.
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No. 97–6856. Arguelles v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 122 F. 3d 1067.

No. 97–6857. Bartley v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 123 F. 3d 466.

No. 97–6869. Brown v. Kearney, Warden, et al. C. A. 3d
Cir. Certiorari denied.

No. 97–6872. Bates v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 139 F. 3d 902.

No. 97–6873. Arias-Santos v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 120 F. 3d 271.

No. 97–6874. Burton v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 607.

No. 97–6875. Brewer v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied. Reported below: 122 F. 3d 1066.

No. 97–6876. Bragg v. United States. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–6878. Croft v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 1578.

No. 97–6879. Croft v. DeTella, Warden. C. A. 7th Cir.
Certiorari denied.

No. 97–6880. Beaven v. McBride, Superintendent, West-
ville Correctional Facility. C. A. 7th Cir. Certiorari de-
nied. Reported below: 124 F. 3d 203.

No. 97–6883. Knox v. Harrison, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–6884. Myers, aka Meyers v. United States. C. A.
6th Cir. Certiorari denied. Reported below: 121 F. 3d 710.

No. 97–6885. McDonald v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 121 F. 3d 7.

No. 97–6888. Pacheco v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 841.
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No. 97–6893. Fleming v. Maine. Sup. Jud. Ct. Me. Certio-
rari denied. Reported below: 698 A. 2d 503.

No. 97–6897. Fletcher v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 129 F. 3d 1256.

No. 97–6901. Hoffman v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 124 F. 3d 200.

No. 97–6903. Fletcher v. United States; and
No. 97–6917. Watts v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 121 F. 3d 187.

No. 97–6904. Gonzales v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 121 F. 3d 928.

No. 97–6906. Dass v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1110.

No. 97–6909. Arroyo v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 842.

No. 97–6910. Mitchell v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 113 F. 3d 1528.

No. 97–6911. LeCroy v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 113 F. 3d 1251.

No. 97–6914. Lee v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 122 F. 3d 1067.

No. 97–6916. Banks v. McCaughtry, Warden. C. A. 7th Cir.
Certiorari denied.

No. 97–6918. Watson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 129 F. 3d 118.

No. 97–6919. Taylor v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 120 F. 3d 273.

No. 97–6920. Winters v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 117 F. 3d 346.

No. 97–6921. Young v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 834.

No. 97–6926. Williams v. Jednorski, Warden. C. A. 4th
Cir. Certiorari denied. Reported below: 122 F. 3d 1065.
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No. 97–6927. Taylor v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1487.

No. 97–6928. Zagnojny v. United States. C. A. 3d Cir.
Certiorari denied.

No. 97–6931. Jefferson v. Ohio. Ct. App. Ohio, Montgomery
County. Certiorari denied.

No. 97–6935. Patterson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 701.

No. 97–6937. Stokes v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 11.

No. 97–6938. Saia v. United States. C. A. 2d Cir. Certio-
rari denied. Reported below: 118 F. 3d 65.

No. 97–6941. Antonio-Cruz v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 121 F. 3d 717.

No. 97–6942. Arnold v. United States. C. A. D. C. Cir.
Certiorari denied.

No. 97–6943. Christopher v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 124 F. 3d 208.

No. 97–6944. Coppola v. United States. C. A. 11th Cir.
Certiorari denied.

No. 97–6945. Castillo v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1057.

No. 97–6946. Culpepper v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 1493.

No. 97–6947. Cruz v. United States. C. A. 1st Cir. Certio-
rari denied. Reported below: 120 F. 3d 1.

No. 97–6948. Meader v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 118 F. 3d 876.

No. 97–6950. McAllister v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 119 F. 3d 198.

No. 97–6951. Matthews v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 114 F. 3d 112.
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No. 97–6952. Neysmith, aka Blake v. Angelone, Director,
Virginia Department of Corrections. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1062.

No. 97–6956. Bonner v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 200.

No. 97–6957. Conway v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 841.

No. 97–6959. Rios-Favela v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 118 F. 3d 653.

No. 97–6962. Martin v. Angelone, Director, Virginia De-
partment of Corrections. C. A. 4th Cir. Certiorari denied.
Reported below: 121 F. 3d 699.

No. 97–6963. Leasure v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 837.

No. 97–6966. Lambros v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 124 F. 3d 209.

No. 97–6967. Scarpa v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 68.

No. 97–6970. Robinson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 121 F. 3d 971.

No. 97–6971. Bristow v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 110 F. 3d 754.

No. 97–6973. Dickerson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 1074.

No. 97–6974. Herrod v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 701.

No. 97–6976. Hyde v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1075.

No. 97–6978. Washington v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 1075.

No. 97–6981. Holley v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 128 F. 3d 733.
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No. 97–6982. Estep v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 222.

No. 97–6985. Wright v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 118.

No. 97–6986. Nwokeji v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 117 F. 3d 19.

No. 97–6987. Gaines et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 116 F. 3d 1491.

No. 97–6988. Lewis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 1531.

No. 97–6989. Jackson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 124 F. 3d 607.

No. 97–6990. Ross v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 123 F. 3d 1181.

No. 97–6996. Maki v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 117 F. 3d 1426.

No. 97–6998. Stewart v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 119 F. 3d 8.

No. 97–7004. Byrd v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 1298.

No. 97–7006. Mathis v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 852.

No. 97–7007. McClanahan v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 114 F. 3d 1196.

No. 97–7027. Hayden v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 120 F. 3d 271.

No. 97–7030. Gossage v. Hughes, Chairperson, Kentucky
Parole Board. C. A. 6th Cir. Certiorari denied.

No. 97–7031. Edwards v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 124 F. 3d 205.

No. 97–7033. Bullock et al. v. United States. C. A. 6th
Cir. Certiorari denied. Reported below: 124 F. 3d 201.

No. 97–7034. Boos v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 127 F. 3d 1207.
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No. 97–7035. Waletzki v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 124 F. 3d 206.

No. 97–7037. Reyes v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 74.

No. 97–7043. Bankston v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 121 F. 3d 1411.

No. 97–7045. Barocio v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1074.

No. 97–7049. Martin v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1374.

No. 97–7050. Neff v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 119.

No. 97–7051. James v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 1298.

No. 97–7056. Skurdal v. United States. C. A. 9th Cir.
Certiorari denied.

No. 97–7057. Wright v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 1491.

No. 97–7060. Marr v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 129 F. 3d 1257.

No. 97–7064. Holton v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 116 F. 3d 1536.

No. 97–7066. Guess v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 200.

No. 97–7067. Green v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 1256.

No. 97–7070. Gonsalves et al. v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 121 F. 3d 1416.

No. 97–7073. Smith v. United States. Ct. App. D. C. Cer-
tiorari denied.

No. 97–7077. Bejarano-Ramirez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 122 F. 3d 1074.

No. 97–7078. Figueroa-Romero v. United States. C. A.
1st Cir. Certiorari denied. Reported below: 114 F. 3d 1170.
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No. 97–7080. Fernandez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 128 F. 3d 732.

No. 97–7082. Hunt v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1063.

No. 97–7086. Gibson v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1178.

No. 97–7090. Dickerson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 129 F. 3d 611.

No. 97–7095. Ellis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 908.

No. 97–7096. Garcia-Venegas v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 124 F. 3d 213.

No. 97–7099. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 187.

No. 97–471. Kansas Public Employees Retirement Sys-
tem v. Blackwell, Sanders, Matheny, Weary & Lombardi
et al. C. A. 8th Cir. Certiorari denied. Justice O’Connor,
Justice Souter, and Justice Ginsburg would grant the peti-
tion for writ of certiorari, vacate the judgment, and remand the
case for further consideration in light of Kansas Public Employees
Retirement System v. Reimer & Koger Associates, Inc., 262 Kan.
635, 941 P. 2d 1321 (1997). Reported below: 114 F. 3d 679.

No. 97–520. General American Life Insurance Co. v. IT
Corp. et al. C. A. 9th Cir. Motions of Southwest Administra-
tors, Inc., and American Council on Life Insurance et al. for leave
to file briefs as amici curiae granted. Certiorari denied. Re-
ported below: 107 F. 3d 1415.

No. 97–550. DFA Investment Dimensions Group Inc. et al.
v. Munford, Inc.; and

No. 97–591. Munford, Executrix of the Estate of Mun-
ford, Deceased, et al. v. Munford, Inc. C. A. 11th Cir. Cer-
tiorari denied. Justice Breyer took no part in the considera-
tion or decision of these petitions. Reported below: 98 F. 3d 604.

No. 97–670. Bellows v. Amoco Oil Co. et al. C. A. 5th Cir.
Certiorari denied. Justice Breyer took no part in the consid-



522ORD Unit: $PT1 [02-03-00 12:54:40] PGT: ORD1PP (Prelim. Print)

1069ORDERS

January 12, 1998522 U. S.

eration or decision of this petition. Reported below: 118 F. 3d
268.

No. 97–594. Unisys Corp. v. Ceska Sporitelna, A. S. C. A.
3d Cir. Motion of Ford Motor Co. et al. for leave to file a brief as
amici curiae granted. Certiorari denied. Reported below: 116
F. 3d 467.

No. 97–613. Murphy v. Lindh. C. A. 7th Cir. Motion of re-
spondent for leave to proceed in forma pauperis granted. Cer-
tiorari denied. Reported below: 124 F. 3d 899.

No. 97–767. Case Corp. v. Freeman. C. A. 4th Cir. Motion
of Chemical Manufacturers Association for leave to file a brief as
amicus curiae granted. Certiorari denied. Reported below: 118
F. 3d 1011.

No. 97–846. Newport et vir v. Missouri Army National
Guard et al. C. A. 8th Cir. Motion of petitioners for leave
to proceed as veterans granted. Certiorari denied. Reported
below: 112 F. 3d 513.

No. 97–6602. Stafford v. E. I. du Pont de Nemours & Co.
et al. C. A. 3d Cir. Certiorari denied. Justice O’Connor
took no part in the consideration or decision of this petition.

Rehearing Denied

No. 96–8796. Vey v. Clinton, President of the United
States, et al., 520 U. S. 937;

No. 96–8873. Ruff v. Smith, Warden, ante, p. 826;
No. 96–9242. Welsand v. United States, ante, p. 837;
No. 96–9309. Arteaga v. California, ante, p. 841;
No. 96–9328. Arteaga v. California, ante, p. 842;
No. 96–9452. Miles v. LaSalle Financial Services, Inc.,

et al., ante, p. 849;
No. 96–9461. Bell v. Flores et al., ante, p. 850;
No. 96–9567. Tung v. California, ante, p. 856;
No. 97–80. Dehoney v. South Carolina Department of

Corrections et al., ante, p. 861;
No. 97–102. Caterina et al. v. Blakely Borough et al.,

ante, p. 863;
No. 97–334. Milden et ux. v. Joseph, Trustee, ante, p. 949;
No. 97–442. Thomas v. Baxter, ante, p. 968;
No. 97–473. Gill et al. v. Rhode Island et al., ante, p. 934;
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No. 97–509. Cerwinski v. Insurance Services Office, Inc.,
ante, p. 952;

No. 97–5024. McKellip v. Sorrell, Anderson, Lehrman,
Wanner & Thomas et al., ante, p. 871;

No. 97–5138. Thomas v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division,
ante, p. 877;

No. 97–5483. Taylor v. Nelson et al., ante, p. 896;
No. 97–5519. McSmith v. Tavares, ante, p. 919;
No. 97–5574. Taylor v. Box, Mayor of the City of Rock-

ford, Illinois, et al., ante, p. 919;
No. 97–5643. Sarga v. United States, ante, p. 984;
No. 97–5887. Johari v. Johari, ante, p. 969;
No. 97–5888. Crawford v. Moran, ante, p. 969;
No. 97–5898. Watson v. United States Postal Service et

al., ante, p. 970;
No. 97–5908. Love v. Ohio, ante, p. 957;
No. 97–5919. Enand v. Montgomery County, Maryland,

et al., ante, p. 970;
No. 97–5927. Clewell et ux. v. Upjohn Co., ante, p. 970;
No. 97–5944. Hayes v. Correction Management Affiliates,

Inc., ante, p. 957;
No. 97–5955. Vasquez v. Bexar County Adult Detention

Center, ante, p. 971;
No. 97–5976. Gibson v. West, Secretary of the Army,

ante, p. 938;
No. 97–5980. Ertelt v. North Dakota, ante, p. 971;
No. 97–5994. Johnson v. United States, ante, p. 972;
No. 97–6067. Williams v. Chrysler Corp., ante, p. 958;
No. 97–6073. Andrews v. Los Angeles County Depart-

ment of Children and Family Services, ante, p. 959;
No. 97–6109. Walker v. Dragovich, Superintendent, State

Correctional Institution at Mahanoy, et al., ante, p. 986;
No. 97–6215. Wainwright v. Booz, Allen & Hamilton, Inc.,

ante, p. 973;
No. 97–6284. In re Woods, ante, p. 947;
No. 97–6297. Fabian v. City of Miami, ante, p. 1003; and
No. 97–6309. Wiedmer v. United States, ante, p. 962. Peti-

tions for rehearing denied.
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No. 97–130. Banderas, aka Banderas Orthopaedic Clinic,
et al. v. Doman, ante, p. 864. Motion of petitioners for leave to
proceed further herein in forma pauperis granted. Petition for
rehearing denied.

No. 97–5998. Bottone v. United States, ante, p. 938. Mo-
tion for leave to file petition for rehearing denied.

Assignment Order

An order of The Chief Justice designating and assigning
Justice White (retired) to perform judicial duties in the United
States Court of Appeals for the Ninth Circuit during the period
from March 12 through March 13, 1998, and for such time as may
be required to complete unfinished business, pursuant to 28
U. S. C. § 294(a), is ordered entered on the minutes of this Court,
pursuant to 28 U. S. C. § 295.

January 15, 1998
Miscellaneous Order

No. A–511 (97–7521). Gosch v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division.
C. A. 5th Cir. Application for stay of execution of sentence of
death, presented to Justice Scalia, and by him referred to the
Court, granted pending the disposition of the petition for writ of
certiorari. Should the petition for writ of certiorari be denied,
this stay shall terminate automatically. In the event the petition
for writ of certiorari is granted, the stay shall continue pending
the sending down of the judgment of this Court.

January 16, 1998
Certiorari Granted

No. 97–461. Wisconsin Department of Corrections et al.
v. Schacht. C. A. 7th Cir. Certiorari granted. Brief of peti-
tioners is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, February 27, 1998. Brief of
respondent is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, March 27, 1998. A reply
brief, if any, is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Monday, April 13, 1998. This Court’s
Rule 29.2 does not apply. Reported below: 116 F. 3d 1151.
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No. 97–643. United States v. Cabrales. C. A. 8th Cir.
Certiorari granted. Brief of the Solicitor General is to be filed
with the Clerk and served upon opposing counsel on or before
3 p.m., Friday, February 27, 1998. Brief of respondent is to be
filed with the Clerk and served upon opposing counsel on or before
3 p.m., Friday, March 27, 1998. A reply brief, if any, is to be filed
with the Clerk and served upon opposing counsel on or before
3 p.m., Monday, April 13, 1998. This Court’s Rule 29.2 does not
apply. Reported below: 109 F. 3d 471 and 115 F. 3d 621.

No. 97–873. United States v. Balsys. C. A. 2d Cir. Cer-
tiorari granted. Brief of the Solicitor General is to be filed with
the Clerk and served upon opposing counsel on or before 3 p.m.,
Friday, February 27, 1998. Brief of respondent is to be filed with
the Clerk and served upon opposing counsel on or before 3 p.m.,
Friday, March 27, 1998. A reply brief, if any, is to be filed with
the Clerk and served upon opposing counsel on or before 3 p.m.,
Monday, April 13, 1998. This Court’s Rule 29.2 does not apply.
Reported below: 119 F. 3d 122.

No. 97–5737. Forney v. Apfel, Commissioner of Social Se-
curity. C. A. 9th Cir. Motion of petitioner for leave to proceed
in forma pauperis granted. Certiorari granted. Brief of peti-
tioner is to be filed with the Clerk and served upon opposing coun-
sel on or before 3 p.m., Friday, February 27, 1998. Brief of re-
spondent is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Friday, March 27, 1998. A reply brief,
if any, is to be filed with the Clerk and served upon opposing coun-
sel on or before 3 p.m., Monday, April 13, 1998. This Court’s Rule
29.2 does not apply. Reported below: 108 F. 3d 228.

No. 97–6146. Monge v. California. Sup. Ct. Cal. Motion of
California Public Defenders Association for leave to file a brief as
amicus curiae granted. Motion of petitioner for leave to proceed
in forma pauperis granted. Certiorari granted limited to the fol-
lowing question: “Does the Double Jeopardy Clause apply to non-
capital sentencing proceedings that have the hallmarks of a trial
on guilt or innocence?” Brief of petitioner is to be filed with the
Clerk and served upon opposing counsel on or before 3 p.m., Friday,
February 27, 1998. Brief of respondent is to be filed with the
Clerk and served upon opposing counsel on or before 3 p.m., Friday,
March 27, 1998. A reply brief, if any, is to be filed with the Clerk
and served upon opposing counsel on or before 3 p.m., Monday,
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April 13, 1998. This Court’s Rule 29.2 does not apply. Reported
below: 16 Cal. 4th 826, 941 P. 2d 1121.

January 20, 1998

Miscellaneous Orders

No. D–1870. In re Disbarment of Allen. Juliette Z. Allen,
of Tustin, Cal., having requested to resign as a member of the
Bar of this Court, it is ordered that her name be stricken from
the roll of attorneys admitted to the practice of law before this
Court. The rule to show cause, issued on November 10, 1997
[ante, p. 964], is discharged.

No. D–1905. In re Disbarment of Fiddes. William Tor-
rance Fiddes, Jr., of Houston Tex., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. D–1906. In re Disbarment of Neely. George Robert
Neely, of Houston, Tex., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1907. In re Disbarment of Rome. David H. Rome,
of Longmeadow, Mass., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. M–27. Western Mohegan Tribe and Nation of New
York v. United States et al. Motion for reconsideration of
order denying leave to invoke the Court’s original jurisdiction
[ante, p. 993] denied.

No. M–35. Gerwig v. Department of Education; and
No. M–36. Sherman v. Sherman et al. Motions to direct

the Clerk to file petitions for writs of certiorari out of time denied.

No. 105, Orig. Kansas v. Colorado. Exceptions of Colorado
to Second Report of the Special Master overruled without preju-
dice to Colorado’s right to renew those exceptions at the conclu-
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sion of the Special Master’s remedial proceedings. [For earlier
order herein, see, e. g., ante, p. 1026.]

No. 96–8732. Edwards et al. v. United States. C. A. 7th
Cir. [Certiorari granted, ante, p. 931.] Further consideration of
motion of petitioner Joseph Tidwell to reconsider order denying
certiorari on Question 2 [ante, p. 931] deferred.

No. 96–1693. Hopkins, Warden v. Reeves. C. A. 8th Cir.
[Certiorari granted, 521 U. S. 1151.] Motion for appointment of
counsel granted, and it is ordered that Paula Hutchinson, Esq., of
Lincoln, Neb., be appointed to serve as counsel for respondent in
this case.

No. 96–8837. Cleveland et al. v. United States. C. A.
1st Cir. [Certiorari granted, ante, p. 1023.] Motion for appoint-
ment of counsel granted, and it is ordered that Norman S. Zal-
kind, Esq., of Boston, Mass., be appointed to serve as counsel for
petitioner Enrique Gray-Santana in this case. Motion for ap-
pointment of counsel granted, and it is ordered that John H.
Cunha, Jr., Esq., of Boston, Mass., be appointed to serve as coun-
sel for petitioner Donald E. Cleveland in this case.

No. 97–6789. Moomchi v. New Mexico Corrections De-
partment et al. C. A. 10th Cir. Motion of petitioner for leave
to proceed in forma pauperis denied. See this Court’s Rule 39.8.
Petitioner is allowed until February 10, 1998, within which to pay
the docketing fee required by Rule 38(a) and to submit a petition
in compliance with Rule 33.1 of the Rules of this Court.

No. 97–1015. In re Beardslee;
No. 97–7153. In re Iseley; and
No. 97–7222. In re Johnson. Petitions for writs of habeas

corpus denied.

No. 97–7561 (A–522). In re Ceja. Application for stay of
execution of sentence of death, presented to Justice O’Connor,
and by her referred to the Court, denied. Petition for writ of
habeas corpus denied. Justice Stevens and Justice Breyer
would grant the application for stay of execution.

No. 97–6796. In re Schiefen; and
No. 97–6820. In re Whitfield. Petitions for writs of manda-

mus denied.
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Certiorari Denied

No. 96–1749. Martin et vir v. Telectronics Pacing Sys-
tems, Inc., et al. C. A. 6th Cir. Certiorari denied. Reported
below: 105 F. 3d 1090.

No. 97–26. Eddy et vir v. Polymer Technology Corp.
et al. Super. Ct. Pa. Certiorari denied. Reported below: 449
Pa. Super. 730, 674 A. 2d 323.

No. 97–343. Burt, Warden v. Rashad. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 677.

No. 97–365. Brandt v. Shop ‘n Save Warehouse Foods, Inc.
C. A. 8th Cir. Certiorari denied. Reported below: 108 F. 3d 935.

No. 97–382. Sablan v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 913.

No. 97–404. Fisher v. Vassar College. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1332.

No. 97–451. First Virginia Bank v. United States et al.
C. A. D. C. Cir. Certiorari denied. Reported below: 110 F. 3d
75.

No. 97–499. Feltmann v. Sieben, Inc., dba Plaza Motors.
C. A. 8th Cir. Certiorari denied. Reported below: 108 F. 3d 970.

No. 97–505. Earles et al. v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 113 F. 3d 796.

No. 97–583. Amertex Enterprises, Ltd. v. United States.
C. A. Fed. Cir. Certiorari denied. Reported below: 108 F. 3d
1392.

No. 97–602. Banks v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 916.

No. 97–638. Certain Underwriters at Lloyd’s of London
et al. v. Transit Casualty Company in Receivership. C. A.
8th Cir. Certiorari denied. Reported below: 119 F. 3d 619.

No. 97–651. Sewell v. Town of Lake Hamilton. C. A. 11th
Cir. Certiorari denied. Reported below: 117 F. 3d 488.

No. 97–652. Marks et al. v. United States. C. A. Fed. Cir.
Certiorari denied. Reported below: 116 F. 3d 1496.
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No. 97–657. Carroll v. Federal Express Corp. C. A. 9th
Cir. Certiorari denied. Reported below: 113 F. 3d 163.

No. 97–719. Stuart, Secretary, as Head of the Florida
Department of Business and Professional Regulation,
et al. v. American Express Tax & Business Services, Inc.,
et al. C. A. 11th Cir. Certiorari denied. Reported below: 117
F. 3d 1376.

No. 97–753. Milwaukee Branch of the NAACP et al. v.
Thompson, Governor of Wisconsin, et al. C. A. 7th Cir.
Certiorari denied. Reported below: 116 F. 3d 1194.

No. 97–776. Campbell v. Campbell. Ct. App. Minn. Cer-
tiorari denied.

No. 97–788. Prescott Convention Center, Inc. v. Scott,
Director, Arizona Department of Revenue, et al.; and

No. 97–796. Yavapai-Prescott Indian Tribe v. Scott, Di-
rector, Arizona Department of Revenue, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 117 F. 3d 1107.

No. 97–790. Blount, Executive Director, Vacaville
State Hospital, et al. v. Washington. C. A. 9th Cir. Certio-
rari denied. Reported below: 124 F. 3d 215.

No. 97–797. Yankee Enterprises, Inc. v. Dunkin’ Donuts,
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 121
F. 3d 703.

No. 97–804. County of Stanislaus et al. v. Pacific Gas &
Electric Co. et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 114 F. 3d 858.

No. 97–806. Chandross v. Arena et al. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 97–807. Hutchinson v. Fiserv C. I. R., Inc., et al.
C. A. 6th Cir. Certiorari denied. Reported below: 121 F. 3d 708.

No. 97–808. Fulton, Personal Representative of the Es-
tate of Lucas, Deceased, et al. v. Sanders et al. C. A.
6th Cir. Certiorari denied. Reported below: 124 F. 3d 197.

No. 97–812. Taxpayers of King County v. King County
et al. Sup. Ct. Wash. Certiorari denied. Reported below: 133
Wash. 2d 584, 949 P. 2d 1260.
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No. 97–814. City of Cleveland v. Nation of Islam et al.
C. A. 6th Cir. Certiorari denied. Reported below: 124 F. 3d 196.

No. 97–816. Vine et al. v. Fuller et al. C. A. 9th Cir.
Certiorari denied. Reported below: 117 F. 3d 1425.

No. 97–817. Martin v. Goodyear Auto Service Center.
C. A. 4th Cir. Certiorari denied. Reported below: 112 F. 3d 509.

No. 97–819. Greene v. Greenberg et al. Super. Ct. N. J.,
App. Div. Certiorari denied.

No. 97–828. Excalibur Group, Inc. v. City of Minneapolis.
C. A. 8th Cir. Certiorari denied. Reported below: 116 F. 3d
1216.

No. 97–832. Hines v. California. Sup. Ct. Cal. Certiorari
denied. Reported below: 15 Cal. 4th 997, 938 P. 2d 388.

No. 97–850. United States ex rel. McKenzie v. Bell-
South Telecommunications, Inc., dba South Central Bell
Telephone Co. C. A. 6th Cir. Certiorari denied. Reported
below: 123 F. 3d 935.

No. 97–852. Kavanau v. Santa Monica Rent Control
Board. Sup. Ct. Cal. Certiorari denied. Reported below: 16
Cal. 4th 761, 941 P. 2d 851.

No. 97–858. Ino Ino, Inc., et al. v. City of Bellevue. Sup.
Ct. Wash. Certiorari denied. Reported below: 132 Wash. 2d
103, 937 P. 2d 154.

No. 97–859. Jordahl et al. v. Democratic Party of Vir-
ginia et al. C. A. 4th Cir. Certiorari denied. Reported below:
122 F. 3d 192.

No. 97–895. Sebastian v. Connecticut. Sup. Ct. Conn.
Certiorari denied. Reported below: 243 Conn. 115, 701 A. 2d 13.

No. 97–900. Madden v. International Association of
Heat and Frost Insulators and Asbestos Workers et al.
C. A. 2d Cir. Certiorari denied.

No. 97–941. Alvarez et al. v. City of Westmorland et al.
C. A. 9th Cir. Certiorari denied. Reported below: 119 F. 3d 5.
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No. 97–951. Dupre et al. v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 117 F. 3d 810.

No. 97–964. Schelkle v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 47 M. J. 110.

No. 97–6107. Wilson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1066.

No. 97–6243. Bush v. Washington. Ct. App. Wash. Certio-
rari denied.

No. 97–6255. Aybar v. Crispin-Reyes et al.; and
No. 97–6256. Morales Laboy v. Crispin-Reyes et al.

C. A. 1st Cir. Certiorari denied. Reported below: 118 F. 3d 10.

No. 97–6259. McBride v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 122 F. 3d
1067.

No. 97–6343. Zankich v. Santos et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1387.

No. 97–6375. Peterson v. Indiana. Sup. Ct. Ind. Certio-
rari denied. Reported below: 674 N. E. 2d 528.

No. 97–6436. Carpenter v. California. Sup. Ct. Cal. Cer-
tiorari denied. Reported below: 15 Cal. 4th 312, 935 P. 2d 708.

No. 97–6472. Moore v. Anderson, Superintendent, Missis-
sippi State Penitentiary, et al. C. A. 5th Cir. Certiorari
denied. Reported below: 119 F. 3d 2.

No. 97–6684. Richardson v. Southern University et al.
C. A. 5th Cir. Certiorari denied. Reported below: 118 F. 3d 450.

No. 97–6685. Strickland v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 346 N. C. 443, 488 S. E. 2d
194.

No. 97–6686. Sheehan v. United States District Court
for the District of Arizona. C. A. 9th Cir. Certiorari
denied.

No. 97–6687. Wilson v. Evans, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 117 F. 3d 1429.
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No. 97–6695. Prewitt v. Alexander et al. C. A. 5th Cir.
Certiorari denied. Reported below: 114 F. 3d 1183.

No. 97–6713. Mollett v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied. Reported below: 939 P. 2d 1.

No. 97–6714. Mayfield v. Detroit News et al. Ct. App.
Mich. Certiorari denied.

No. 97–6717. MacPhee v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 97–6721. Jones v. Marshall, Warden. C. A. 9th Cir.
Certiorari denied.

No. 97–6728. Glean v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 268 Ga. 260, 486 S. E. 2d 172.

No. 97–6733. Hall et ux. v. Brookside Community, Inc.
Sup. Ct. Del. Certiorari denied. Reported below: 694 A. 2d 47.

No. 97–6734. Hentz v. Mississippi. Sup. Ct. Miss. Certio-
rari denied.

No. 97–6735. Green v. Gaither, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1430.

No. 97–6736. Erdman v. Stegall, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–6739. Brooks v. City of Winston-Salem et al.
C. A. 4th Cir. Certiorari denied. Reported below: 120 F. 3d 260.

No. 97–6741. Villafuerte v. Stewart, Director, Arizona
Department of Correction, et al. C. A. 9th Cir. Certiorari
denied. Reported below: 111 F. 3d 616.

No. 97–6746. Marts v. Foti et al. C. A. 5th Cir. Certio-
rari denied.

No. 97–6756. Shelton v. Pittsburg County, Oklahoma,
Board of Commissioners, et al. C. A. 10th Cir. Certiorari
denied. Reported below: 124 F. 3d 217.

No. 97–6757. Rutherford v. Alderman et al. C. A. 4th
Cir. Certiorari denied. Reported below: 120 F. 3d 262.
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No. 97–6758. Palmisano v. Larkin et al. C. A. 7th Cir.
Certiorari denied.

No. 97–6762. Akpaeti v. Kentucky. Ct. App. Ky. Certio-
rari denied.

No. 97–6764. Young v. Nagle, Warden, et al. C. A. 11th
Cir. Certiorari denied. Reported below: 122 F. 3d 1078.

No. 97–6767. Younkin v. Pennsylvania. Super. Ct. Pa.
Certiorari denied. Reported below: 701 A. 2d 785.

No. 97–6768. Williams v. Fulcomer, Deputy Commissioner,
Pennsylvania Department of Corrections, Western Re-
gion, et al. C. A. 3d Cir. Certiorari denied. Reported below:
114 F. 3d 1174.

No. 97–6769. Ward v. Ravenswood Village Nursing Home.
C. A. 4th Cir. Certiorari denied. Reported below: 120 F. 3d 264.

No. 97–6772. Peterson v. California. Ct. App. Cal., 5th
App. Dist. Certiorari denied.

No. 97–6776. Smith v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied.

No. 97–6777. Smith v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 97–6778. Randall v. Singletary, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 116 F. 3d 491.

No. 97–6787. Lawrence v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 698 So. 2d 1219.

No. 97–6791. Nghiem v. Toshiba America Electronic Com-
ponents, Inc. Ct. App. Cal., 6th App. Dist. Certiorari denied.

No. 97–6794. Martinez Lozano v. Court of Criminal Ap-
peals of Texas. Ct. Crim. App. Tex. Certiorari denied.

No. 97–6798. Rudd v. Hasty et al. C. A. 5th Cir. Certio-
rari denied.
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No. 97–6799. Smith v. Servaportion. Ct. App. Ohio, Hamil-
ton County. Certiorari denied.

No. 97–6800. Peggs v. New York. App. Term, Sup. Ct. N. Y.,
9th and 10th Jud. Dists. Certiorari denied.

No. 97–6801. Silver v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 693 So. 2d 988.

No. 97–6802. Smith v. Servaportion. Ct. App. Ohio, Hamil-
ton County. Certiorari denied.

No. 97–6815. Warren v. Lucas County Department of
Human Services. C. A. 6th Cir. Certiorari denied. Reported
below: 113 F. 3d 1236.

No. 97–6816. Watson v. Kentucky. Sup. Ct. Ky. Certio-
rari denied.

No. 97–6821. Whitfield v. United States District Court
for the Western District of Texas; Whitfield v. United
States District Court for the Northern District of
Texas; and Whitfield v. United States District Court for
the Southern District of Texas. C. A. 5th Cir. Certiorari
denied.

No. 97–6859. Bey v. Morton, Superintendent, New Jer-
sey State Prison, et al. C. A. 3d Cir. Certiorari denied.
Reported below: 124 F. 3d 524.

No. 97–6861. Smith v. DiRosa, Judge, Orleans Parish
Civil District Court, Division D. C. A. 5th Cir. Certiorari
denied. Reported below: 120 F. 3d 265.

No. 97–6866. Burton v. Silcox et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 10.

No. 97–6867. Corey v. United States et al. C. A. 10th Cir.
Certiorari denied. Reported below: 124 F. 3d 216.

No. 97–6882. Bowen v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 698 So. 2d 248.

No. 97–6975. Gretzler v. Stewart, Director, Arizona De-
partment of Correction. C. A. 9th Cir. Certiorari denied.
Reported below: 112 F. 3d 992.
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No. 97–7012. Naranjo v. United States; and
No. 97–7105. Williams et al. v. United States. C. A. D. C.

Cir. Certiorari denied. Reported below: 116 F. 3d 1498.

No. 97–7020. Solis v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 192.

No. 97–7022. Griffin-El v. Bowersox, Superintendent, Po-
tosi Correctional Center. C. A. 8th Cir. Certiorari denied.

No. 97–7032. Ball v. Maryland. Ct. App. Md. Certiorari
denied. Reported below: 347 Md. 156, 699 A. 2d 1170.

No. 97–7041. Stokes v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 698 A. 2d 671.

No. 97–7046. Jarvouhey v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 117 F. 3d 440.

No. 97–7061. Johnson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 111 F. 3d 136.

No. 97–7100. Woodruff v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 1185.

No. 97–7101. Bailey v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 1222.

No. 97–7102. Potter v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 F. 3d 1300.

No. 97–7103. Pevarnik v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 129 F. 3d 1257.

No. 97–7109. Moore v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 35.

No. 97–7111. White v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1097.

No. 97–7119. Schreiner v. Colorado. Ct. App. Colo. Cer-
tiorari denied.

No. 97–7120. Caro Rodriguez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 122 F. 3d 1075.

No. 97–7122. Black v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 193.
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No. 97–7123. Alvarez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 130 F. 3d 443.

No. 97–7126. Rasco v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 123 F. 3d 222.

No. 97–7131. Ochoa v. Arizona. Ct. App. Ariz. Certiorari
denied. Reported below: 189 Ariz. 454, 943 P. 2d 814.

No. 97–7132. Ruiz-Mendoza v. United States. C. A. 5th
Cir. Certiorari denied.

No. 97–7134. Minter v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 705.

No. 97–7136. Laszcynski v. United States. C. A. 3d Cir.
Certiorari denied.

No. 97–7138. Mathieu v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 121 F. 3d 713.

No. 97–7140. Alonso-Alonso v. United States. C. A. 5th
Cir. Certiorari denied. Reported below: 127 F. 3d 34.

No. 97–7148. Carter v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 200.

No. 97–7150. Pollard v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 119 F. 3d 11.

No. 97–7156. Handa v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 690.

No. 97–7159. Gutierrez-Cervantez v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 132 F. 3d 460.

No. 97–7160. Gregory v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 124 F. 3d 200.

No. 97–7161. Gonzalez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 129 F. 3d 606.

No. 97–7162. Freeman v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 122 F. 3d 1064.

No. 97–7170. McCafferty v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 121 F. 3d 718.
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No. 97–7180. Crook v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 213.

No. 97–7187. Davis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 275.

No. 97–7200. Kingston v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 109 F. 3d 1436 and 129 F.
3d 518.

No. 97–7201. Koger v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 849.

No. 97–7207. Melius v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 123 F. 3d 1134.

No. 97–747. Parker v. Metropolitan Life Insurance Co.
et al. C. A. 6th Cir. Certiorari denied. Justice Breyer took
no part in the consideration or decision of this petition. Reported
below: 121 F. 3d 1006.

No. 97–791. Burch v. Coca-Cola Co. C. A. 5th Cir. Motion
of American Society of Addiction Medicine et al. for leave to
file a brief as amici curiae granted. Certiorari denied. Justice
Breyer took no part in the consideration or decision of this
motion and this petition. Reported below: 119 F. 3d 305.

No. 97–822. FAIR et al. v. City of San Buenaventura
et al. Ct. App. Cal., 2d App. Dist. Motions of First Assembly
of God in Ventura and Pacific Justice Institute for leave to file
briefs as amici curiae granted. Certiorari denied.

No. 97–6811. Ayers, Individually and on Behalf of All
Others Similarly Situated, et al. v. Fordice, Governor
of Mississippi, et al. C. A. 5th Cir. Motion of National Asso-
ciation for Equal Opportunity in Higher Education et al. for leave
to file a brief as amici curiae granted. Certiorari denied. Re-
ported below: 111 F. 3d 1183.

No. 97–7534 (A–517). Ceja v. Arizona. Super. Ct. Ariz., Mar-
icopa County. Application for stay of execution of sentence of
death, presented to Justice O’Connor, and by her referred to the
Court, denied. Certiorari denied. Justice Stevens and Jus-
tice Breyer would grant the application for stay of execution.
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No. 97–7562 (A–523). Ceja v. Stewart, Director, Arizona
Department of Correction, et al. C. A. 9th Cir. Applica-
tion for stay of execution of sentence of death, presented to Jus-
tice O’Connor, and by her referred to the Court, denied. Cer-
tiorari denied. Justice Stevens and Justice Breyer would
grant the application for stay of execution. Reported below: 134
F. 3d 1368.

Rehearing Denied
No. 96–9196. Arteaga v. Santa Clara Department of

Family and Children’s Services, ante, p. 835;
No. 96–9197. Arteaga v. California, ante, p. 835;
No. 97–384. Reshard et al., Co-Personal Representa-

tives of the Estate of Reshard v. Britt et al., ante, p. 933;
No. 97–574. Tinsley v. TRW Inc. et al., ante, p. 997;
No. 97–755. In re Smith, ante, p. 994;
No. 97–5051. DiGiovanni v. Pennsylvania, ante, p. 983;
No. 97–5280. Kirby v. Alabama Department of Correc-

tions et al., ante, p. 885;
No. 97–5390. Lucious v. Johnson, Director, Texas Depart-

ment of Criminal Justice, Institutional Division, ante,
p. 891;

No. 97–5915. Stenger v. Wood, Superintendent, Washing-
ton State Penitentiary, et al., ante, p. 957;

No. 97–5921. Jacobson v. McIlwain et al., ante, p. 970;
No. 97–5969. Ceja v. Stewart, Director, Arizona Depart-

ment of Correction, et al., ante, p. 971;
No. 97–6097. Jyan v. Frankovich et al., ante, p. 986;
No. 97–6187. Ortiz v. United States, ante, p. 961;
No. 97–6433. Turner v. United States, ante, p. 1019; and
No. 97–6434. Turner v. United States; Turner v. Depart-

ment of Justice; and Turner v. Internal Revenue Service
et al., ante, p. 1019. Petitions for rehearing denied.

No. 97–703. Rimell v. United States, ante, p. 983. Motion
of petitioner for leave to proceed further herein in forma pauperis
granted. Petition for rehearing denied.

January 23, 1998
Miscellaneous Order

No. A–490. Lopez et al. v. Monterey County, California,
et al. Application for stay of judgment of the United States
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District Court for the Northern District of California, case No.
C–91–20559, entered December 22, 1997, presented to Justice
O’Connor, and by her referred to the Court, granted pending
the timely docketing of an appeal in this Court. Should the juris-
dictional statement be timely filed, this order shall remain in
effect pending this Court’s action on the appeal. If the appeal is
dismissed or the judgment affirmed, this order shall terminate
automatically. In the event jurisdiction is noted or postponed,
this order will remain in effect pending the sending down of the
judgment of this Court.

Certiorari Granted
No. 97–569. Burlington Industries, Inc. v. Ellerth.

C. A. 7th Cir. Motion of Chamber of Commerce of the United
States of America for leave to file a brief as amicus curiae
granted. Certiorari granted limited to Question 1 presented by
the petition. Brief of petitioner is to be filed with the Clerk and
served upon opposing counsel on or before 3 p.m., Wednesday,
March 4, 1998. Brief of respondent is to be filed with the Clerk
and served upon opposing counsel on or before 3 p.m., Monday,
March 30, 1998. A reply brief, if any, is to be filed with the Clerk
and served upon opposing counsel on or before 3 p.m., Tuesday,
April 14, 1998. This Court’s Rule 29.2 does not apply. Reported
below: 123 F. 3d 490.

No. 97–634. Pennsylvania Department of Corrections
et al. v. Yeskey. C. A. 3d Cir. Certiorari granted. Brief of
petitioners is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Wednesday, March 4, 1998. Brief of
respondent is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Monday, March 30, 1998. A reply
brief, if any, is to be filed with the Clerk and served upon opposing
counsel on or before 3 p.m., Tuesday, April 14, 1998. This Court’s
Rule 29.2 does not apply. Reported below: 118 F. 3d 168.

No. 97–689. Geissal, Beneficiary and Representative of
the Estate of Geissal, Deceased v. Moore Medical Corp.
et al. C. A. 8th Cir. Certiorari granted. Brief of petitioner
is to be filed with the Clerk and served upon opposing counsel on
or before 3 p.m., Wednesday, March 4, 1998. Brief of respondents
is to be filed with the Clerk and served upon opposing counsel on
or before 3 p.m., Monday, March 30, 1998. A reply brief, if any,
is to be filed with the Clerk and served upon opposing counsel on



522ORD Unit: $PT2 [02-08-00 08:06:08] PGT: ORDPP (Prelim. Print)

1087ORDERS

January 23, 26, 1998522 U. S.

or before 3 p.m., Tuesday, April 14, 1998. This Court’s Rule 29.2
does not apply. Reported below: 114 F. 3d 1458.

January 26, 1998
Affirmed on Appeal

No. 97–743. King v. Illinois Board of Elections et al.
Affirmed on appeal from D. C. N. D. Ill. Justice Scalia, Jus-
tice Kennedy, and Justice Thomas would note probable juris-
diction and set case for oral argument. Reported below: 979 F.
Supp. 619.

Miscellaneous Orders

No. A–481. Quartermann v. Quartermann. Sup. Ct. Ga.
Application for stay, addressed to Justice Stevens and referred
to the Court, denied.

No. A–489. Brewer v. Marshall. Application for bail, ad-
dressed to Justice Stevens and referred to the Court, denied.

No. D–1856. In re Disbarment of Proctor. Disbarment
entered. [For earlier order herein, see ante, p. 910.]

No. D–1879. In re Disbarment of Bernstein. Disbarment
entered. [For earlier order herein, see ante, p. 993.]

No. D–1908. In re Disbarment of Trammel. George Ward
Trammell III, of Long Beach, Cal., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring him to show cause why he should not be disbarred
from the practice of law in this Court.

No. 96–1829. Montana et al. v. Crow Tribe of Indians
et al. C. A. 9th Cir. [Certiorari granted, ante, p. 912.] Motion
of the Solicitor General for divided argument granted.

No. 97–16. Ohio Forestry Assn., Inc. v. Sierra Club et al.
C. A. 6th Cir. [Certiorari granted, ante, p. 931.] Motion of the
Solicitor General for divided argument granted to be divided as
follows: petitioner, 15 minutes; the Solicitor General, 15 minutes;
respondents, 30 minutes.

No. 97–174. Cass County, Minnesota, et al. v. Leech
Lake Band of Chippewa Indians. C. A. 8th Cir. [Certiorari
granted, ante, p. 944.] Motion of the Solicitor General for leave
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to participate in oral argument as amicus curiae and for divided
argument granted.

No. 97–288. Lewis et vir, Individually, as Parents, as
Next Friends, and as Administrators of the Estate of
Lewis, Deceased v. Brunswick Corp. C. A. 11th Cir. [Cer-
tiorari granted, ante, p. 978.] Motion of the Solicitor General for
leave to participate in oral argument as amicus curiae and for
divided argument granted.

No. 97–282. Faragher v. City of Boca Raton. C. A. 11th
Cir. [Certiorari granted, ante, p. 978.] Motion of National Em-
ployment Lawyers Association for leave to file a brief as amicus
curiae granted.

No. 97–463. Textron Lycoming Reciprocating Engine Di-
vision, AVCO Corp. v. United Automobile, Aerospace and
Agricultural Implement Workers of America et al. C. A.
3d Cir. [Certiorari granted, ante, p. 979.] Motion of the Solicitor
General for leave to participate in oral argument as amicus cu-
riae and for divided argument denied.

No. 97–843. Davis, as Next Friend of LaShonda D. v.
Monroe County Board of Education et al. C. A. 11th Cir.
The Solicitor General is invited to file a brief in this case express-
ing the views of the United States.

No. 97–5737. Forney v. Apfel, Commissioner of Social Se-
curity. C. A. 9th Cir. [Certiorari granted, ante, p. 1072.] Allen
R. Snyder, Esq., of Washington, D. C., is invited to brief and argue
this case as amicus curiae in support of the judgment below.

No. 97–6836. Wee et ux. v. Andrews et al. C. A. 2d Cir.
Motion of petitioners for leave to proceed in forma pauperis de-
nied. Petitioners are allowed until February 17, 1998, within
which to pay the docketing fee requred by Rule 38(a) and to submit
a petition in compliance with Rule 33.1 of the Rules of this Court.

No. 97–1083. In re Cole. Petition for writ of habeas cor-
pus denied.

No. 97–784. In re Gould;
No. 97–6924. In re White; and
No. 97–7154. In re Langworthy. Petitions for writs of man-

damus denied.
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No. 97–6889. In re Hampel et vir. Petition for writ of man-
damus and/or prohibition denied.

Certiorari Granted

No. 97–826. AT&T Corp. et al. v. Iowa Utilities Board
et al.; and AT&T Corp. et al. v. California et al.;

No. 97–829. MCI Telecommunications Corp. v. Iowa Utili-
ties Board et al.; and MCI Telecommunications Corp. v.
California et al.;

No. 97–830. Association for Local Telecommunications
Services et al. v. Iowa Utilities Board et al.;

No. 97–831. Federal Communications Commission et al. v.
Iowa Utilities Board et al.; and Federal Communications
Commission et al. v. California et al.;

No. 97–1075. Ameritech Corp. et al. v. Federal Communi-
cations Commission et al.;

No. 97–1087. GTE Midwest Inc. v. Federal Communica-
tions Commission et al.;

No. 97–1099. U S WEST, Inc. v. Federal Communications
Commission et al.; and

No. 97–1141. Southern New England Telephone Co. et
al. v. Federal Communications Commission et al. C. A. 8th
Cir. Certiorari granted, cases consolidated, and a total of one
hour allotted for oral argument. Justice O’Connor took no part
in the consideration or decision of these petitions. Reported
below: Nos. 97–826 (first judgment), 97–829 (first judgment), 97–
830, 97–831 (first judgment), 97–1075, 97–1087, 97–1099, and 97–
1141, 120 F. 3d 753; Nos. 97–826, 97–829, and 97–831 (second judg-
ments), 124 F. 3d 934.

Certiorari Denied

No. 97–399. Sidali v. Immigration and Naturalization
Service et al. C. A. 3d Cir. Certiorari denied.

No. 97–512. Sierra Club v. City of San Antonio et al.
C. A. 5th Cir. Certiorari denied. Reported below: 112 F. 3d 789.

No. 97–521. Tackett et vir v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 113 F. 3d 603.

No. 97–699. Cooper v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 515.
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No. 97–705. Kerr-McGee Corp. et al. v. Farley, Individu-
ally and on Behalf of the Estate of Farley, et al. C. A.
10th Cir. Certiorari denied. Reported below: 115 F. 3d 1498.

No. 97–706. Century Offshore Management Corp. v.
United States. C. A. 6th Cir. Certiorari denied. Reported
below: 111 F. 3d 443.

No. 97–737. Alexander S. et al. v. Boyd et al. C. A. 4th
Cir. Certiorari denied. Reported below: 113 F. 3d 1373.

No. 97–754. Wagner et ux. v. Devine et al. C. A. 1st Cir.
Certiorari denied. Reported below: 122 F. 3d 53.

No. 97–783. Flowers v. Mississippi. Ct. App. Miss. Certio-
rari denied. Reported below: 691 So. 2d 1047.

No. 97–785. Bonneau Co. v. Magnivision, Inc. C. A. Fed.
Cir. Certiorari denied. Reported below: 115 F. 3d 956.

No. 97–792. Jenkins et al. v. Medford, Individually and
in His Official Capacity as Sheriff of Buncombe County,
North Carolina, et al.; and

No. 97–986. Medford, Individually and in His Official
Capacity as Sheriff of Buncombe County, North Caro-
lina, et al. v. Jenkins et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 119 F. 3d 1156.

No. 97–820. Brigman v. CSX Transportation, Inc. Sup.
Ct. Va. Certiorari denied.

No. 97–827. McGowan v. Texaco Inc. C. A. 2d Cir. Certio-
rari denied. Reported below: 108 F. 3d 1370.

No. 97–841. Cheatham et al. v. Monroe, Commissioner,
Alabama Department of Revenue, et al. Ct. Civ. App. Ala.
Certiorari denied. Reported below: 703 So. 2d 389.

No. 97–842. Hillary v. Trans World Airlines, Inc. C. A.
8th Cir. Certiorari denied. Reported below: 123 F. 3d 1041.

No. 97–849. Crouch et al. v. Secretary of State of South
Carolina et al. C. A. 4th Cir. Certiorari denied. Reported
below: 121 F. 3d 697.

No. 97–862. Papapanos v. Lufthansa German Airlines
et al. C. A. 11th Cir. Certiorari denied. Reported below: 124
F. 3d 221.
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No. 97–864. Strong v. State Board for Technical and
Comprehensive Education et al. C. A. 4th Cir. Certiorari
denied. Reported below: 117 F. 3d 1414.

No. 97–868. NACCO Industries, Inc. v. Tracy, Ohio Tax
Commissioner. Sup. Ct. Ohio. Certiorari denied. Reported
below: 79 Ohio St. 3d 314, 681 N. E. 2d 900.

No. 97–880. McCord v. Millward, Warden, et al. C. A.
3d Cir. Certiorari denied.

No. 97–882. Corrinet v. United Nations et al. C. A. 9th
Cir. Certiorari denied.

No. 97–890. Yon et al. v. Florida Department of Correc-
tions. Dist. Ct. App. Fla., 1st Dist. Certiorari denied. Re-
ported below: 698 So. 2d 1227.

No. 97–891. Sheetz, Inc. v. Vandevender. Sup. Ct. App.
W. Va. Certiorari denied. Reported below: 200 W. Va. 591, 490
S. E. 2d 678.

No. 97–893. Matimak Trading Co. Ltd. v. Khalily, dba
Unitex Mills, Inc., et al. C. A. 2d Cir. Certiorari denied.
Reported below: 118 F. 3d 76.

No. 97–899. Dennis v. Scott Paper Co. C. A. 11th Cir.
Certiorari denied. Reported below: 116 F. 3d 1493.

No. 97–903. Timmerman v. McLaughlin et al. C. A. 5th
Cir. Certiorari denied. Reported below: 125 F. 3d 852.

No. 97–909. Maddox v. Capitol Bankers Life Insurance
Co. et al. C. A. 7th Cir. Certiorari denied.

No. 97–913. Hall v. Jacobs et al. C. A. 11th Cir. Certio-
rari denied.

No. 97–923. Votion v. County of Atascosa et al. C. A.
5th Cir. Certiorari denied.

No. 97–985. Nunley v. City of Los Angeles et al. C. A.
9th Cir. Certiorari denied. Reported below: 121 F. 3d 716.

No. 97–994. Gorod v. Department of Employment and
Training of Boston et al. C. A. 1st Cir. Certiorari denied.
Reported below: 125 F. 3d 841.
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No. 97–1014. Donnell v. Office of Disciplinary Counsel
of Ohio. Sup. Ct. Ohio. Certiorari denied. Reported below:
79 Ohio St. 3d 501, 684 N. E. 2d 36.

No. 97–1020. M. A. Baheth & Co., Inc. v. Schott et al.
C. A. 5th Cir. Certiorari denied. Reported below: 118 F. 3d
1082.

No. 97–1024. Dollar v. United States; and
No. 97–7166. Gandy v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 123 F. 3d 813.

No. 97–1033. Smith v. Louisiana-Pacific Corp. et al. C. A.
10th Cir. Certiorari denied. Reported below: 120 F. 3d 270.

No. 97–1042. Himber v. Powers et al. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1184.

No. 97–1052. Arrieh v. City of Milwaukee. Ct. App. Wis.
Certiorari denied. Reported below: 211 Wis. 2d 762, 565 N. W.
2d 291.

No. 97–6186. Robinson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 116 F. 3d 1474.

No. 97–6354. Lee v. Morton, Administrator, New Jersey
State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 97–6533. Cameron et al. v. United States. C. A. 4th
Cir. Certiorari denied. Reported below: 120 F. 3d 468.

No. 97–6567. Akpaeti v. Florida District Court of Ap-
peal, Third District; and Akpaeti v. Terranova Corp. Sup.
Ct. Fla. Certiorari denied. Reported below: 699 So. 2d 689 (first
judgment); 697 So. 2d 1215 (second judgment).

No. 97–6677. Williams v. Washington. Ct. App. Wash.
Certiorari denied. Reported below: 85 Wash. App. 1032.

No. 97–6698. Baddour v. Cary. Ct. App. Cal., 4th App. Dist.
Certiorari denied.

No. 97–6747. Cummings v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 346 N. C. 291, 488 S. E. 2d
550.
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No. 97–6773. Porter v. Gilmore, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 112 F. 3d 1308 and 122 F.
3d 351.

No. 97–6826. Hood v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied. Reported below: 53 Cal. App. 4th 965,
62 Cal. Rptr. 2d 137.

No. 97–6833. Rodgers v. Court of Common Pleas of Ohio,
Columbiana County, et al. Sup. Ct. Ohio. Certiorari denied.
Reported below: 80 Ohio St. 3d 1407, 684 N. E. 2d 701.

No. 97–6837. Tyler v. Scott, Former Director, Texas De-
partment of Criminal Justice, Institutional Division, et
al. C. A. 5th Cir. Certiorari denied. Reported below: 124 F.
3d 192.

No. 97–6838. Ward v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 97–6842. Banos v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied.

No. 97–6846. Weeks v. Bowersox, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 119 F. 3d 1342.

No. 97–6847. Burnett v. Norris, Director, Arkansas De-
partment of Correction. C. A. 8th Cir. Certiorari denied.

No. 97–6849. Rivera v. Florida Department of Correc-
tions. Dist. Ct. App. Fla., 1st Dist. Certiorari denied.

No. 97–6850. Rivera v. Florida Department of Correc-
tions. Dist. Ct. App. Fla., 1st Dist. Certiorari denied.

No. 97–6851. Simpson v. Florida. Dist. Ct. App. Fla., 4th
Dist. Certiorari denied. Reported below: 686 So. 2d 599.

No. 97–6864. Smith v. O’Brien et al. C. A. 3d Cir. Certio-
rari denied.

No. 97–6865. Munoz v. Benz. C. A. 5th Cir. Certiorari
denied.
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No. 97–6868. Altschul v. Texas Board of Pardons and
Paroles. Sup. Ct. Tex. Certiorari denied.

No. 97–6870. Browning v. Mahan et al. C. A. 9th Cir.
Certiorari denied.

No. 97–6871. Bussey v. Vaughn, Superintendent, State
Correctional Institution at Graterford. C. A. 3d Cir.
Certiorari denied.

No. 97–6877. Aysisayh v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 701 So. 2d 867.

No. 97–6881. Bowman v. Siefied et al. C. A. 10th Cir.
Certiorari denied. Reported below: 117 F. 3d 1428.

No. 97–6887. Scott v. Szczerbicki et al. Ct. Sp. App. Md.
Certiorari denied. Reported below: 115 Md. App. 750.

No. 97–6890. Labankoff et al. v. Greben et al. Ct. App.
Cal., 1st App. Dist. Certiorari denied.

No. 97–6891. Hoang v. ADIA Personnel Services. C. A.
9th Cir. Certiorari denied.

No. 97–6892. Gale v. Perovic et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 124 F. 3d 203.

No. 97–6894. Darne v. Weber. Ct. App. Wis. Certiorari
denied.

No. 97–6895. Dowtin-El v. Tyskiewicz, Warden. C. A. 6th
Cir. Certiorari denied.

No. 97–6896. Engelking v. Drug Enforcement Adminis-
tration. C. A. D. C. Cir. Certiorari denied. Reported below:
119 F. 3d 980.

No. 97–6898. Maxhimer v. City of Glendale. Ct. App.
Ariz. Certiorari denied.

No. 97–6899. Jones v. The Pep Boys, Manny, Moe, and Jack
of California. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 97–6900. Jackson v. Department of Corrections of
Louisiana. C. A. 5th Cir. Certiorari denied. Reported below:
124 F. 3d 194.
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No. 97–6902. Briggs v. Ignacio, Warden, et al. C. A. 9th
Cir. Certiorari denied.

No. 97–6905. Forty v. Florida. Cir. Ct. Pinellas County, Fla.
Certiorari denied.

No. 97–6907. Hall v. Minnesota et al. Ct. App. Minn.
Certiorari denied.

No. 97–6912. Kelley v. Rolfs et al. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 211.

No. 97–6913. Nance v. Pike, Sheriff, Wythe County,
Virginia, et al. C. A. 4th Cir. Certiorari denied. Reported
below: 122 F. 3d 1062.

No. 97–6922. Watkis v. Thrasher et al. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1431.

No. 97–6923. Wickliffe v. Superior Court of Indiana,
Marion County, et al. Sup. Ct. Ind. Certiorari denied.

No. 97–6925. Triestman v. Department of Justice, Office
of Professional Responsibility. C. A. D. C. Cir. Certiorari
denied.

No. 97–6929. Tulk v. Michigan. Ct. App. Mich. Certiorari
denied.

No. 97–6930. Tyler v. Michigan. Ct. App. Mich. Certio-
rari denied.

No. 97–6936. Rainwater v. Massachusetts. Sup. Jud. Ct.
Mass. Certiorari denied. Reported below: 425 Mass. 540, 681
N. E. 2d 1218.

No. 97–6953. Kenley v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 952 S. W. 2d 250.

No. 97–6960. Johnson v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 696 So. 2d 326.

No. 97–6961. Yahweh v. Zavaras, Executive Director,
Colorado Department of Corrections, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 114 F. 3d 1199.
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No. 97–6992. Adams v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 347 N. C. 48, 490 S. E. 2d 220.

No. 97–7003. Wellington v. Brodeur, Commissioner, New
Hampshire Department of Corrections. C. A. 1st Cir. Cer-
tiorari denied.

No. 97–7005. Salazar v. California. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 97–7015. Wilson v. Chang. C. A. 1st Cir. Certiorari
denied.

No. 97–7028. Darne v. Wisconsin et al. C. A. 7th Cir.
Certiorari denied.

No. 97–7055. Palmer v. Circuit Court of Illinois, Cook
County. C. A. 7th Cir. Certiorari denied. Reported below:
117 F. 3d 351.

No. 97–7093. Edmunson v. Savko et al. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1095.

No. 97–7094. Griffin v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Certiorari
denied.

No. 97–7104. Perez v. Marshall, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 119 F. 3d 1422.

No. 97–7107. Brown v. Maryland Department of Juve-
nile Justice. Ct. Sp. App. Md. Certiorari denied.

No. 97–7118. Ragland v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 F. 3d 1299.

No. 97–7129. Saleem v. Helman, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 124 F. 3d 205.

No. 97–7135. Lusk v. Singletary, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.
Reported below: 112 F. 3d 1103.

No. 97–7146. Pedroza-Ortiz v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 121 F. 3d 841.
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No. 97–7155. Hurd v. District Court of Iowa, Ida County.
Ct. App. Iowa. Certiorari denied.

No. 97–7163. Everhart v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 124 F. 3d 213.

No. 97–7191. Fonseca-Caro v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 114 F. 3d 906.

No. 97–7205. Jendrzejewski v. Michigan. Sup. Ct. Mich.
Certiorari denied. Reported below: 455 Mich. 495, 566 N. W. 2d
530.

No. 97–7209. Plunkett v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 125 F. 3d 873.

No. 97–7211. Snead v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–7216. Okpala v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 111 F. 3d 895.

No. 97–7217. Baxter v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 128 F. 3d 670.

No. 97–7219. Johnson v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 123 F. 3d 831.

No. 97–7221. Mesa v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 791.

No. 97–7226. Ware v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 214.

No. 97–7227. Uy, aka Montebello v. United States. C. A.
5th Cir. Certiorari denied. Reported below: 129 F. 3d 606.

No. 97–7230. Hager v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 863.

No. 97–7231. Dawson v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 124 F. 3d 218.

No. 97–7232. Byous v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 607.

No. 97–7233. Fuentez v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 124 F. 3d 208.
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No. 97–7234. Spear v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 218.

No. 97–7236. Reisenauer v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 121 F. 3d 719.

No. 97–7237. Antonio-Cruz v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 121 F. 3d 717.

No. 97–7242. Wheeler v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 129 F. 3d 1266.

No. 97–7248. Yossif v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–7258. Edwards v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 116 F. 3d 1487.

No. 97–7259. Cole v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 218.

No. 97–7261. Lluis v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 128 F. 3d 732.

No. 97–7264. Bomski v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 1115.

No. 97–7265. Cropp et al. v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 127 F. 3d 354.

No. 97–7266. Sanchez Cox v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 125 F. 3d 1097.

No. 97–7267. Calton v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 607.

No. 97–627. Clarke, Director, Nebraska Department of
Correctional Services, et al. v. Weaver. C. A. 8th Cir. Mo-
tion of respondent for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 120 F. 3d 852.

No. 97–854. Microsoft Corp. et al. v. Vizcaino et al.
C. A. 9th Cir. Motions of Information Technology Association of
America et al. and Chamber of Commerce of the United States
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et al. for leave to file briefs as amici curiae granted. Certiorari
denied. Reported below: 120 F. 3d 1006.

No. 97–907. In re Martin. C. A. Fed. Cir. Motion of peti-
tioner to defer consideration of petition for writ of certiorari de-
nied. Certiorari denied. Reported below: 120 F. 3d 256.

No. 97–953. Calderon, Warden v. United States District
Court for the Central District of California (Beeler,
Real Party in Interest). C. A. 9th Cir. Motion of respondent
Rodney G. Beeler for leave to proceed in forma pauperis granted.
Certiorari denied. Reported below: 128 F. 3d 1283.

Rehearing Denied

No. 96–1009. Goodhart et al. v. United States, ante,
p. 1014;

No. 96–7960. Marmolejo v. United States, ante, p. 1014;
No. 96–9320. Hosch v. Bandag, Inc., ante, p. 842;
No. 97–332. Bonilla Montalvo v. Banco Bilbao Vizcaya,

fka Banco Comercial Mayaguez, et al., ante, p. 915;
No. 97–560. Ridder v. City of Springfield et al., ante,

p. 997;
No. 97–615. TruServ Corp. v. California ex rel. Lun-

gren, Attorney General, et al., ante, p. 1015;
No. 97–621. Ojavan Investors, Inc., et al. v. California

Coastal Commission et al., ante, p. 1015;
No. 97–622. Bogart et al. v. California Coastal Commis-

sion, ante, p. 1015;
No. 97–671. Carabello v. Carabello et al., ante, p. 1029;
No. 97–5140. Flieger v. Bowersox, Superintendent, Po-

tosi Correctional Center, ante, p. 877;
No. 97–5160. Fisher v. Wyatt et al., ante, p. 878;
No. 97–5949. Qualls v. Ferritor et al., ante, p. 970;
No. 97–6432. Turner v. Angelone, Director, Virginia De-

partment of Corrections, et al., ante, p. 1031; and
No. 97–6435. Turner v. United States; Turner v. Virginia;

Turner v. Wood, Judge, Circuit Court of Virginia, City of
Staunton; Turner v. Wilson, Judge, United States District
Court for the Western District of Virginia, et al.; and
Turner v. Internal Revenue Service et al., ante, p. 1031.
Petitions for rehearing denied.
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February 3, 1998

Miscellaneous Orders
No. 97–7716 (A–560). In re Tucker. Application for stay of

execution of sentence of death, presented to Justice Scalia, and
by him referred to the Court, denied. Petition for writ of habeas
corpus denied.

No. 97–7764 (A–566). In re Tucker. Application for stay of
execution of sentence of death, presented to Justice Scalia, and
by him referred to the Court, denied. Petition for writ of habeas
corpus denied. Justice O’Connor and Justice Kennedy took
no part in the consideration or decision of this application and
this petition.

Certiorari Denied
No. 97–7698 (A–550). Tucker v. Texas. Ct. Crim. App. Tex.

Application for stay of execution of sentence of death, presented
to Justice Scalia, and by him referred to the Court, denied.
Certiorari denied. Reported below: 973 S. W. 2d 950.

No. 97–7768 (A–569). Tucker v. Texas Board of Pardons
and Paroles et al. C. A. 5th Cir. Application for temporary
restraining order, preliminary injunction, and stay of execution of
sentence of death, presented to Justice Scalia, and by him re-
ferred to the Court, denied. Certiorari denied. Justice O’Con-
nor and Justice Kennedy took no part in the consideration or
decision of this application and this petition.

February 5, 1998

Dismissal Under Rule 46
No. 97–886. Society Expeditions, Inc., et al. v. Chan

et ux. C. A. 9th Cir. Certiorari dismissed under this Court’s
Rule 46.1. Reported below: 123 F. 3d 1287.

February 6, 1998

Dismissal Under Rule 46
No. 97–7249. Fuentes v. United States. C. A. 11th Cir.

Certiorari dismissed under this Court’s Rule 46. Reported
below: 129 F. 3d 615.

Certiorari Denied
No. 97–7747 (A–564). Mackall v. Angelone, Director, Vir-

ginia Department of Corrections, et al. C. A. 4th Cir.
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Application for stay of execution of sentence of death, presented
to The Chief Justice, and by him referred to the Court, denied.
Certiorari denied. Justice Stevens and Justice Ginsburg
would grant the application for stay of execution. Reported
below: 131 F. 3d 442.

February 17, 1998

Dismissal Under Rule 46

No. 97–1057. Tuchman v. Connecticut. Sup. Ct. Conn.
Certiorari dismissed under this Court’s Rule 46.1. Reported
below: 242 Conn. 345, 699 A. 2d 952.

February 18, 1998

Dismissal Under Rule 46

No. 97–1088. Midwest Operating Engineers Welfare
Fund et al. v. Williams. C. A. 7th Cir. Certiorari dismissed
under this Court’s Rule 46.1. Reported below: 125 F. 3d 1138.

February 20, 1998

Miscellaneous Order

No. 97–826. AT&T Corp. et al. v. Iowa Utilities Board
et al.; and AT&T Corp. et al. v. California et al.;

No. 97–829. MCI Telecommunications Corp. v. Iowa Util-
ities Board et al.; and MCI Telecommunications Corp. v.
California et al.;

No. 97–830. Association for Local Telecommunications
Services et al. v. Iowa Utilities Board et al.;

No. 97–831. Federal Communications Commission et al. v.
Iowa Utilities Board et al.; and Federal Communications
Commission et al. v. California et al.;

No. 97–1075. Ameritech Corp. et al. v. Federal Communi-
cations Commission et al.;

No. 97–1087. GTE Midwest Inc. v. Federal Communica-
tions Commission et al.;

No. 97–1099. U S WEST, Inc. v. Federal Communications
Commission et al.; and

No. 97–1141. Southern New England Telephone Co. et
al. v. Federal Communications Commission et al. C. A. 8th
Cir. [Certiorari granted, ante, p. 1089.] Motion of the Solicitor
General for a consolidated briefing schedule granted in part and
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denied in part. Petitioners may file briefs, not to exceed 50 pages,
only on the questions presented in their petitions on or before April
3, 1998. Cross-petitioners/respondents may file briefs, not to ex-
ceed 75 pages, that both respond to petitioners and address the
questions presented in the cross-petitions on or before May 18,
1998. Petitioners may file briefs, not to exceed 50 pages, that both
reply on their issues and respond to cross-petitioners’ issues on or
before June 17, 1998. Cross-petitioners may file briefs, not to ex-
ceed 25 pages, that only reply to cross-respondents’ briefs on or
before July 17, 1998. Justice O’Connor took no part in the con-
sideration or decision of this motion.

Certiorari Denied

No. 97–7888 (A–625). Langford v. Montana et al. Sup. Ct.
Mont. Application for stay of execution of sentence of death,
presented to Justice O’Connor, and by her referred to the
Court, denied. Certiorari denied. Reported below: 287 Mont.
107, 951 P. 2d 1357.

February 23, 1998

Certiorari Granted—Vacated and Remanded. (See also No. 97–
663, ante, p. 442.)

No. 97–113. Hurdle v. Sears, Roebuck & Co. C. A. 5th
Cir. Certiorari granted, judgment vacated, and case remanded
for further consideration in light of Oubre v. Entergy Operations,
Inc., ante, p. 422. Reported below: 116 F. 3d 476.

No. 97–6376. Cournoyer v. United States. C. A. 8th Cir.
Motion of petitioner for leave to proceed in forma pauperis
granted. Certiorari granted, judgment vacated, and case re-
manded for further consideration in light of South Dakota v.
Yankton Sioux Tribe, ante, p. 329. Reported below: 118 F. 3d
1279.

Miscellaneous Orders. (See also No. 97–6749, ante, p. 446.)

No. A–339. Odus v. United States. Application for re-
lease, addressed to Justice O’Connor and referred to the Court,
denied.

No. D–1571. In re Disbarment of Peck. Due to mistaken
identity, the orders entered June 29 [515 U. S. 1172] and October
2, 1995 [516 U. S. 802], are vacated.
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No. D–1852. In re Disbarment of Greene. Disbarment
entered. [For earlier order herein, see 521 U. S. 1149.]

No. D–1857. In re Disbarment of Christensen. Disbar-
ment entered. [For earlier order herein, see ante, p. 910.]

No. D–1864. In re Disbarment of Solber. Disbarment
entered. [For earlier order herein, see ante, p. 929.]

No. D–1873. In re Disbarment of Grzybek. Disbarment
entered. [For earlier order herein, see ante, p. 980.]

No. D–1877. In re Disbarment of Pollan. Disbarment
entered. [For earlier order herein, see ante, p. 992.]

No. D–1881. In re Disbarment of Dice. Disbarment en-
tered. [For earlier order herein, see ante, p. 1012.]

No. D–1882. In re Disbarment of Papsidero. Disbarment
entered. [For earlier order herein, see ante, p. 1013.]

No. D–1886. In re Disbarment of Pollack. Disbarment
entered. [For earlier order herein, see ante, p. 1025.]

No. D–1887. In re Disbarment of Andrews. Disbarment
entered. [For earlier order herein, see ante, p. 1026.]

No. D–1890. In re Disbarment of Stern. Paul A. Stern,
of Chicago, Ill., having requested to resign as a member of the
Bar of this Court, it is ordered that his name be stricken from
the roll of attorneys admitted to the practice of law before this
Court. The rule to show cause, issued on December 15, 1997
[ante, p. 1026], is discharged.

No. D–1893. In re Disbarment of Calhoun. Paul W. Cal-
houn, Jr., of Vidalia, Ga., having requested to resign as a member
of the Bar of this Court, it is ordered that his name be stricken
from the roll of attorneys admitted to the practice of law before
this Court. The rule to show cause, issued on January 12, 1998
[ante, p. 1040], is discharged.

No. D–1900. In re Disbarment of Barrera. Motion to
defer consideration denied. Disbarment entered. [For earlier
order herein, see ante, p. 1041.]

No. D–1909. In re Disbarment of Bernstein. Jeff Bern-
stein, of Flushing, N. Y., is suspended from the practice of law in



522ORD Unit: $PT2 [02-08-00 08:06:08] PGT: ORDPP (Prelim. Print)

1104 OCTOBER TERM, 1997

February 23, 1998 522 U. S.

this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1910. In re Disbarment of Caranchini. Gwen G.
Caranchini, of Kansas City, Mo., is suspended from the practice
of law in this Court, and a rule will issue, returnable within 40
days, requiring her to show cause why she should not be dis-
barred from the practice of law in this Court.

No. D–1911. In re Disbarment of Houston. Sandra K.
Houston, of Fort Worth, Tex., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring her to show cause why she should not be disbarred
from the practice of law in this Court.

No. D–1912. In re Disbarment of Gupton. Kevin Guy
Gupton, of Sacramento, Cal., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1913. In re Disbarment of Sheldrake. Warren
Edward Sheldrake, of Irvington, N. Y., is suspended from the
practice of law in this Court, and a rule will issue, returnable
within 40 days, requiring him to show cause why he should not
be disbarred from the practice of law in this Court.

No. D–1914. In re Disbarment of Gurstel. Norman Keith
Gurstel, of Minneapolis, Minn., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1915. In re Disbarment of Speers. Peter C. Speers
III, of The Woodlands, Tex., is suspended from the practice of
law in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1916. In re Disbarment of Campbell. Ronald Kent
Campbell, of Raleigh, N. C., is suspended from the practice of law
in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.
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No. M–38. Woodson v. California Attorney General;
No. M–39. Curtis v. Vaughn, Superintendent, Massachu-

setts Correctional Institution, et al.;
No. M–40. Townson & Alexander, Inc. v. Park;
No. M–41. Risk Managers International, Inc., et al. v.

Williams et al.; and
No. M–43. Brown v. United States. Motions to direct the

Clerk to file petitions for writs of certiorari out of time denied.

No. M–42. Mitchell v. City of Detroit et al. Motion to
direct the Clerk to file petition for writ of certiorari out of time
under this Court’s Rule 14.5 denied.

No. M–44. Bradford v. California. Motion for leave to
proceed in forma pauperis without an affidavit of indigency ex-
ecuted by petitioner denied.

No. 96–8422. Bryan v. United States. C. A. 2d Cir. [Cer-
tiorari granted, ante, p. 1024.] Motion for appointment of counsel
granted, and it is ordered that Roger B. Adler, Esq., of New York,
N. Y., be appointed to serve as counsel for petitioner in this case.

No. 97–42. Eastern Enterprises v. Apfel, Commissioner
of Social Security, et al. C. A. 1st Cir. [Certiorari granted,
ante, p. 931.] Motion of the Solicitor General for divided argu-
ment granted.

No. 97–282. Faragher v. City of Boca Raton. C. A. 11th
Cir. [Certiorari granted, ante, p. 978.] Motion of the Solicitor
General for leave to participate in oral argument as amicus cu-
riae and for divided argument granted.

No. 97–581. Pennsylvania Board of Probation and Pa-
role v. Scott. Sup. Ct. Pa. [Certiorari granted, ante, p. 992.]
Motion of the Solicitor General for leave to participate in oral
argument as amicus curiae and for divided argument granted.

No. 97–371. National Endowment for the Arts et al. v.
Finley et al. C. A. 9th Cir. [Certiorari granted, ante, p. 991.]
Motion of Family Research Institute of Wisconsin for leave to file
a brief as amicus curiae granted.

No. 97–372. United States v. United States Shoe Corp.
C. A. Fed. Cir. [Certiorari granted, ante, p. 944.] Motion of
Arctic Cat et al. for leave to participate in oral argument as amici
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curiae, for divided argument, and for additional time for oral
argument denied.

No. 97–569. Burlington Industries, Inc. v. Ellerth.
C. A. 7th Cir. [Certiorari granted, ante, p. 1086.] Motion of
Ernest T. Rossiello, Esq., to permit Elena M. Dimo-Poulos, Esq.,
to present oral argument pro hac vice denied.

No. 97–643. United States v. Cabrales. C. A. 8th Cir.
[Certiorari granted, ante, p. 1072.] Motion of the Solicitor Gen-
eral to dispense with printing the joint appendix granted. Mo-
tion of respondent for leave to proceed further herein in forma
pauperis granted. Motion for appointment of counsel granted,
and it is ordered that John W. Rogers, Esq., of Columbus, Mo., be
appointed to serve as counsel for respondent in this case.

No. 97–795. Pinal Creek Group v. Newmont Mining Corp.
et al. C. A. 9th Cir.; and

No. 97–1054. Chase Manhattan Bank, as Trustee of the
IBM Retirement Plan Trust Fund v. City and County of
San Francisco et al. C. A. 9th Cir. The Solicitor General is
invited to file briefs in these cases expressing the views of the
United States.

No. 97–6146. Monge v. California. Sup. Ct. Cal. [Certio-
rari granted, ante, p. 1072.] Motion for appointment of counsel
granted, and it is ordered that Cliff Gardner, Esq., of San Fran-
cisco, Cal., be appointed to serve as counsel for petitioner in this
case.

No. 97–6544. In re Bates;
No. 97–6557. In re Bates;
No. 97–6862. In re Rowe;
No. 97–7276. In re Bates;
No. 97–7611. In re Follett;
No. 97–7671. In re Easterwood; and
No. 97–7691. In re Cosselmon. Petitions for writs of habeas

corpus denied.

No. 97–1199. In re Rice;
No. 97–7029. In re Holcomb;
No. 97–7165. In re Harkless;
No. 97–7257. In re Whitfield; and
No. 97–7311. In re Lane. Petitions for writs of mandamus

denied.
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No. 97–983. In re Sever;
No. 97–1053. In re Perkel;
No. 97–7074. In re Okereke;
No. 97–7125. In re Bates;
No. 97–7244. In re Bates; and
No. 97–7334. In re Warren. Petitions for writs of manda-

mus and/or prohibition denied.

Certiorari Granted

No. 97–930. Buckley, Secretary of State of Colorado v.
American Constitutional Law Foundation, Inc., et al.
C. A. 10th Cir. Certiorari granted. Reported below: 120 F. 3d
1092.

Certiorari Denied

No. 96–1988. Sears, Roebuck & Co. et al. v. Long. C. A.
3d Cir. Certiorari denied. Reported below: 105 F. 3d 1529.

No. 96–2002. Ameritech Corp. et al. v. Raczak et al.
C. A. 6th Cir. Certiorari denied. Reported below: 103 F. 3d 1257.

No. 96–7999. Roman v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 96 F. 3d 35.

No. 97–570. Duchesne County et al. v. Ute Indian Tribe
of the Uintah and Ouray Reservation. C. A. 10th Cir.
Certiorari denied. Reported below: 114 F. 3d 1513.

No. 97–576. Bandila Shipping Inc. et al. v. Ghotra et al.,
Minors, by Ghotra, Their Guardian ad Litem, et al.; and

No. 97–758. Ghotra et al., Minors, by Ghotra, Their
Guardian ad Litem, et al. v. Bandila Shipping Inc. et al.
C. A. 9th Cir. Certiorari denied. Reported below: 113 F. 3d 1050.

No. 97–698. Layman v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 105.

No. 97–720. Saipan Hotel Corp., dba Hafadai Beach
Hotel v. National Labor Relations Board (two judgments).
C. A. 9th Cir. Certiorari denied. Reported below: 114 F. 3d 994
(first judgment); 116 F. 3d 485 (second judgment).

No. 97–741. Burlington Northern & Santa Fe Railway
Co. v. Smith et al. C. A. 5th Cir. Certiorari denied. Reported
below: 118 F. 3d 416.
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No. 97–750. Alaska v. United States. C. A. Fed. Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 16.

No. 97–765. Gnadt v. Castro et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 117 F. 3d 1413.

No. 97–766. Harbor Bancorp & Subsidiaries et al. v. Com-
missioner of Internal Revenue. C. A. 9th Cir. Certiorari
denied. Reported below: 115 F. 3d 722.

No. 97–774. Newton County Wildlife Assn. et al. v. Rog-
ers et al. C. A. 8th Cir. Certiorari denied. Reported below:
113 F. 3d 110.

No. 97–777. Webcor Packaging, Inc. v. National Labor
Relations Board. C. A. 6th Cir. Certiorari denied. Reported
below: 118 F. 3d 1115.

No. 97–779. Friends of the Vietnam Veterans Memorial
et al. v. Stanton, Director, National Park Service, et al.
C. A. D. C. Cir. Certiorari denied. Reported below: 116 F. 3d
495.

No. 97–782. Beals v. Kiewit Pacific Co., Inc. C. A. 9th Cir.
Certiorari denied. Reported below: 114 F. 3d 892.

No. 97–786. Clifton et al. v. Federal Election Commis-
sion. C. A. 1st Cir. Certiorari denied. Reported below: 114 F.
3d 1309.

No. 97–794. Consolidated Edison Company of New York
et al. v. Pena, Secretary of Energy, et al. C. A. Fed. Cir.
Certiorari denied. Reported below: 117 F. 3d 538.

No. 97–824. Short v. City of West Point et al. C. A. 5th
Cir. Certiorari denied. Reported below: 125 F. 3d 853.

No. 97–833. Massachusetts State Police Assn. v. Commis-
sioner of Internal Revenue. C. A. 1st Cir. Certiorari de-
nied. Reported below: 125 F. 3d 1.

No. 97–836. North Carolina v. Federal Energy Regula-
tory Commission; and

No. 97–839. Roanoke River Basin Assn. v. Federal En-
ergy Regulatory Commission. C. A. D. C. Cir. Certiorari
denied. Reported below: 112 F. 3d 1175.
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No. 97–844. District Attorney of Bucks County et al. v.
Smith. C. A. 3d Cir. Certiorari denied. Reported below: 120
F. 3d 400.

No. 97–845. Warden et ux. v. Commissioner of Internal
Revenue. C. A. 9th Cir. Certiorari denied. Reported below:
111 F. 3d 139.

No. 97–851. Lawson et al. v. United States et al. C. A.
6th Cir. Certiorari denied. Reported below: 124 F. 3d 198.

No. 97–853. Cowan v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1360.

No. 97–855. Harris et al. v. Johnson. Sup. Ct. Miss. Cer-
tiorari denied. Reported below: 705 So. 2d 819.

No. 97–856. Garcia et al. v. Reyes et al. Sup. Ct. Fla.
Certiorari denied. Reported below: 698 So. 2d 257.

No. 97–860. Owner-Operator Independent Drivers Assn.,
Inc., et al. v. Bissell, Member, Tennessee Public Serv-
ice Commission, et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 124 F. 3d 199.

No. 97–863. Tai Anh Phan v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 149.

No. 97–874. Schneider v. George A. Hormel & Co. et al.
C. A. 5th Cir. Certiorari denied. Reported below: 125 F. 3d 852.

No. 97–875. Kaymark v. Boley. C. A. 3d Cir. Certiorari
denied. Reported below: 123 F. 3d 756.

No. 97–876. Birgel v. Board of Commissioners of Butler
County, Ohio. C. A. 6th Cir. Certiorari denied. Reported
below: 125 F. 3d 948.

No. 97–881. Marchon Eyewear, Inc., et al. v. Tura LP
et al. C. A. Fed. Cir. Certiorari denied. Reported below: 112
F. 3d 1146.

No. 97–887. W. P. et al., Individually and as Representa-
tives of a Class Pursuant to Federal Rules of Civil Pro-
cedure 23(a) and 23(b)(2) v. Verniero, Attorney General of
New Jersey, et al.; and
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No. 97–1074. Verniero, Attorney General of New Jer-
sey, et al. v. W. P. et al., Individually and as Representa-
tives of a Class Pursuant to Federal Rules of Civil Pro-
cedure 23(a) and 23(b)(2). C. A. 3d Cir. Certiorari denied.
Reported below: 119 F. 3d 1077.

No. 97–901. McLeland v. Syncor International Corp.
C. A. 4th Cir. Certiorari denied. Reported below: 120 F. 3d 262.

No. 97–906. Blankenship v. Parke Care Centers, Inc.,
dba Barbara Parke Convalescent Center, et al. C. A. 6th
Cir. Certiorari denied. Reported below: 123 F. 3d 868.

No. 97–915. Ambanc La Mesa Limited Partnership v. Lib-
erty National Enterprises. C. A. 9th Cir. Certiorari de-
nied. Reported below: 115 F. 3d 650.

No. 97–916. Abromson et al. v. American Pacific Corp. et
al. C. A. 9th Cir. Certiorari denied. Reported below: 114 F.
3d 898.

No. 97–919. Video Express et al. v. Ohio ex rel. Eck-
stein. Ct. App. Ohio, Fayette County. Certiorari denied. Re-
ported below: 119 Ohio App. 3d 261, 695 N. E. 2d 38.

No. 97–922. Ponder et ux. v. United States. C. A. Fed.
Cir. Certiorari denied. Reported below: 117 F. 3d 549.

No. 97–927. Olivieri v. Rodriguez. C. A. 7th Cir. Certio-
rari denied. Reported below: 122 F. 3d 406.

No. 97–929. Devine et al. v. Indian River County School
Board. C. A. 11th Cir. Certiorari denied. Reported below: 121
F. 3d 576.

No. 97–932. Guetersloh v. Texas et al. Ct. App. Tex., 3d
Dist. Certiorari denied. Reported below: 930 S. W. 2d 284.

No. 97–940. Simmons v. Webster County. Ct. App. Ga.
Certiorari denied. Reported below: 225 Ga. App. 830, 485 S. E.
2d 501.

No. 97–942. Altosino et al. v. Warrior & Gulf Naviga-
tion Co. et al. C. A. 11th Cir. Certiorari denied. Reported
below: 121 F. 3d 1421.
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No. 97–943. Lozano v. Atchison, Topeka & Santa Fe Rail-
way Co. Ct. App. Tex., 1st Dist. Certiorari denied.

No. 97–944. Craddock et al. v. Circuit Court of Virginia,
Prince William County. C. A. 4th Cir. Certiorari denied.
Reported below: 112 F. 3d 508.

No. 97–946. O’Leary v. California et al. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 1070.

No. 97–947. Alfieri et vir v. M. F. Smith & Associates,
Inc., et al. Super. Ct. N. J., App. Div. Certiorari denied.

No. 97–948. Jack Eckerd Corp. v. Shannon. C. A. 11th Cir.
Certiorari denied. Reported below: 113 F. 3d 208.

No. 97–950. Grier v. Titan Corp. C. A. 4th Cir. Certiorari
denied. Reported below: 121 F. 3d 698.

No. 97–955. Dunlap v. Texas. Ct. App. Tex., 3d Dist. Cer-
tiorari denied.

No. 97–956. Lufthansa German Airlines v. Krys et ux.
C. A. 11th Cir. Certiorari denied. Reported below: 119 F. 3d
1515.

No. 97–957. Toys “R” Us, Inc., et al. v. Yusuf Ahmed Al-
ghanim & Sons, W. L. L. C. A. 2d Cir. Certiorari denied. Re-
ported below: 126 F. 3d 15.

No. 97–958. Estate of Blue et al. v. Los Angeles County
et al. C. A. 9th Cir. Certiorari denied. Reported below: 120
F. 3d 982.

No. 97–959. Gunn v. Department of Agriculture et al.
C. A. 8th Cir. Certiorari denied. Reported below: 118 F. 3d 1233.

No. 97–961. Condit et al. v. Hamilton County, Ohio, et al.
Ct. App. Ohio, Hamilton County. Certiorari denied. Reported
below: 118 Ohio App. 3d 384, 692 N. E. 2d 1081.

No. 97–962. Solid Waste Transfer & Recycling, Inc. v.
New Jersey Department of Environmental Protection
et al. Super. Ct. N. J., App. Div. Certiorari denied. Reported
below: 299 N. J. Super. 577, 691 A. 2d 846.
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No. 97–963. Wisland v. Admiral Beverage Corp. et al.
C. A. 8th Cir. Certiorari denied. Reported below: 119 F. 3d 733.

No. 97–966. Caterpillar Inc. v. Commissioner of Revenue
of Minnesota. Sup. Ct. Minn. Certiorari denied. Reported
below: 568 N. W. 2d 695.

No. 97–968. M/V IKAN SELAYANG et al. v. Sogem-Afrimet,
Inc. C. A. 2d Cir. Certiorari denied. Reported below: 122 F.
3d 1057.

No. 97–971. Wurzberger v. Vermont. Sup. Ct. Vt. Certio-
rari denied. Reported below: 167 Vt. 119, 702 A. 2d 105.

No. 97–972. Duke, Individually and as Trustee for
Strickland, et al. v. Marshall & Co., Inc., et al. C. A.
11th Cir. Certiorari denied. Reported below: 114 F. 3d 188.

No. 97–973. Cochrane v. Tudor Oaks Limited Partner-
ship. C. A. 8th Cir. Certiorari denied. Reported below: 124 F.
3d 978.

No. 97–974. Davis et al. v. East Baton Rouge Parish
School Board et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 127 F. 3d 34.

No. 97–975. Eguizabal v. Wellesley College. C. A. 1st
Cir. Certiorari denied.

No. 97–976. Jones v. Cooper Industries, Inc. Ct. App.
Tex., 14th Dist. Certiorari denied. Reported below: 938 S. W.
2d 118.

No. 97–979. City of Mount Vernon et al. v. Stone. C. A.
2d Cir. Certiorari denied. Reported below: 118 F. 3d 92.

No. 97–980. Ohio v. Harpster. C. A. 6th Cir. Certiorari
denied. Reported below: 128 F. 3d 322.

No. 97–981. Arleaux v. Arleaux. Ct. App. Iowa. Certio-
rari denied.

No. 97–987. Russell et al. v. Wilkinson et al. C. A. 2d
Cir. Certiorari denied.

No. 97–989. Timmons v. Rak Ree Enterprises, Inc. Ct.
Common Pleas, Pickaway County, Ohio. Certiorari denied.
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No. 97–991. Tukes v. Singletary, Secretary, Florida De-
partment of Corrections. C. A. 11th Cir. Certiorari denied.

No. 97–992. American Constitutional Law Foundation,
Inc., et al. v. Buckley, Secretary of State of Colorado.
C. A. 10th Cir. Certiorari denied. Reported below: 120 F. 3d
1092.

No. 97–995. Browning-Ferris, Inc., et al. v. Sun Co., Inc.,
et al. C. A. 10th Cir. Certiorari denied. Reported below: 124
F. 3d 1187.

No. 97–996. Deaton v. Department of Agriculture. C. A.
Fed. Cir. Certiorari denied. Reported below: 124 F. 3d 227.

No. 97–997. Reiss et ux. v. Consolidated Edison Company
of New York, Inc. App. Div., Sup. Ct. N. Y., 3d Jud. Dept.
Certiorari denied. Reported below: 228 App. Div. 2d 59, 650
N. Y. S. 2d 480.

No. 97–1000. McDonnell Douglas Corp. v. Stafford et
al.; and McDonnell Douglas Corp. v. Sykes. C. A. 9th Cir.
Certiorari denied. Reported below: 106 F. 3d 409 (first judg-
ment); 103 F. 3d 140 (second judgment).

No. 97–1001. Waldau v. Coughlin et al. C. A. D. C. Cir.
Certiorari denied.

No. 97–1002. Kobrin v. University of Minnesota et al.
C. A. 8th Cir. Certiorari denied. Reported below: 121 F. 3d 408.

No. 97–1003. Isbell v. United States District Court for
the District of Montana (Herman, Real Party in Inter-
est). C. A. 9th Cir. Certiorari denied.

No. 97–1007. Finn v. United States;
No. 97–7036. Pemberton v. United States; and
No. 97–7245. Brown v. United States. C. A. 8th Cir. Cer-

tiorari denied. Reported below: 121 F. 3d 1157.

No. 97–1009. Walkup, Attorney General of Tennessee,
et al. v. Board of Commissioners of Shelby County et al.
C. A. 6th Cir. Certiorari denied. Reported below: 121 F. 3d 244.

No. 97–1010. Bell Brothers et al. v. Bank One, Lafay-
ette, N. A., fka Purdue National Bank. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 1158.
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No. 97–1011. Ziman et ux. v. New York et al. App. Div.,
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Reported below:
235 App. Div. 2d 369, 653 N. Y. S. 2d 17.

No. 97–1013. O’Leary v. Roman Catholic Church of Sac-
ramento et al. C. A. 9th Cir. Certiorari denied.

No. 97–1016. Remus, Trustee for Superior Metal Shred-
ders, Inc. v. City of Kalamazoo. C. A. 6th Cir. Certiorari
denied. Reported below: 125 F. 3d 856.

No. 97–1017. Moulton v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 47 M. J. 227.

No. 97–1019. O’Connor v. Davis et al. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 126 F. 3d 112.

No. 97–1021. Evangelista et al. v. United States. C. A.
2d Cir. Certiorari denied. Reported below: 122 F. 3d 112.

No. 97–1022. Hale, President of the Navajo Nation, et
al. v. Secakuku, Chairman of the Hopi Tribal Council,
et al. C. A. 9th Cir. Certiorari denied. Reported below: 118
F. 3d 1371.

No. 97–1026. Bush v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 47 M. J. 305.

No. 97–1027. Cabral v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 47 M. J. 268.

No. 97–1029. Lindgren v. Anderson. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1193.

No. 97–1030. LPP Claimants v. Continental Airlines; and
No. 97–1036. Former Eastern Pilots Granted the Right

to Substitute Counsel v. Continental Airlines. C. A. 3d
Cir. Certiorari denied. Reported below: 125 F. 3d 120.

No. 97–1031. Tsipouras v. Minnesota. Ct. App. Minn. Cer-
tiorari denied. Reported below: 567 N. W. 2d 271.

No. 97–1034. Carpenter v. Israel et al. C. A. 2d Cir.
Certiorari denied. Reported below: 120 F. 3d 361.

No. 97–1037. Maxwell v. Texas. Ct. Crim. App. Tex. Cer-
tiorari denied.
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No. 97–1038. Evans Cooling Systems, Inc., et al. v. Gen-
eral Motors Corp. C. A. Fed. Cir. Certiorari denied. Re-
ported below: 125 F. 3d 1448.

No. 97–1043. Johnson v. Baylor University. C. A. 5th Cir.
Certiorari denied. Reported below: 129 F. 3d 607.

No. 97–1044. Foreman v. Babcock & Wilcox Co. C. A. 5th
Cir. Certiorari denied. Reported below: 117 F. 3d 800.

No. 97–1045. Galiette v. Connecticut. App. Ct. Conn.
Certiorari denied. Reported below: 46 Conn. App. 63, 698 A. 2d
336.

No. 97–1046. McDonald v. St. Louis Southwestern Rail-
road. C. A. 8th Cir. Certiorari denied. Reported below: 124
F. 3d 208.

No. 97–1047. United States et al. v. Valley Broadcast-
ing Co., dba KVBC (TV), Channel 13, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 107 F. 3d 1328.

No. 97–1049. Lynn et al. v. Murphy. C. A. 2d Cir. Certio-
rari denied. Reported below: 118 F. 3d 938.

No. 97–1050. Witham v. United States. C. A. Armed
Forces. Certiorari denied. Reported below: 47 M. J. 297.

No. 97–1051. Smith et al. v. Harris. C. A. 9th Cir. Certio-
rari denied. Reported below: 126 F. 3d 1189.

No. 97–1059. Sanderson v. Office of Personnel Manage-
ment. C. A. Fed. Cir. Certiorari denied. Reported below: 129
F. 3d 134.

No. 97–1065. Martin v. United States et al. C. A. 5th Cir.
Certiorari denied.

No. 97–1066. Super Young Industries v. Pacific Employ-
ers Insurance Co. et al. Ct. App. Cal., 1st App. Dist. Cer-
tiorari denied.

No. 97–1068. Gass et ux. v. Commissioner of Internal
Revenue. C. A. 10th Cir. Certiorari denied. Reported below:
125 F. 3d 861.
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No. 97–1070. Westinghouse Electric Corp. v. Ryder.
C. A. 3d Cir. Certiorari denied. Reported below: 128 F. 3d 128.

No. 97–1076. American Relocation Network Interna-
tional, Inc. v. Wal-Mart Stores, Inc., et al. C. A. 6th Cir.
Certiorari denied. Reported below: 121 F. 3d 707.

No. 97–1077. Kirk, Administratrix of the Estate of Kirk
v. Delaware County Sheriff’s Department et al. C. A.
6th Cir. Certiorari denied. Reported below: 124 F. 3d 198.

No. 97–1079. Stallworth v. Alabama. Ct. Crim. App. Ala.
Certiorari denied. Reported below: 717 So. 2d 896.

No. 97–1081. Pincher v. Rockwell International Corp.
et al. C. A. 9th Cir. Certiorari denied. Reported below: 116
F. 3d 488.

No. 97–1082. Estate of Phillips et al. v. City of Mil-
waukee et al. C. A. 7th Cir. Certiorari denied. Reported
below: 123 F. 3d 586.

No. 97–1084. George, Individually and as Next Friend
and Natural Guardian of George et al., Minors v. United
States. C. A. 9th Cir. Certiorari denied. Reported below: 116
F. 3d 484.

No. 97–1085. Commerce Bank, N. A. v. DiMaria Construc-
tion, Inc. Super. Ct. N. J., App. Div. Certiorari denied. Re-
ported below: 300 N. J. Super. 9, 692 A. 2d 54.

No. 97–1086. Orand et al. v. Adams et al. C. A. 5th Cir.
Certiorari denied.

No. 97–1089. Munday v. Waste Management of North
America, Inc., et al. C. A. 4th Cir. Certiorari denied. Re-
ported below: 126 F. 3d 239.

No. 97–1090. National Union Fire Insurance Co. et al.
v. United States. C. A. 9th Cir. Certiorari denied. Reported
below: 115 F. 3d 1415.

No. 97–1093. Shifman v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 124 F. 3d 31.

No. 97–1094. Casey v. Florida. Cir. Ct. Palm Beach County,
Fla. Certiorari denied.



522ORD Unit: $PT2 [02-08-00 08:06:08] PGT: ORDPP (Prelim. Print)

1117ORDERS

February 23, 1998522 U. S.

No. 97–1097. The Corner Pocket of Sioux Falls, Inc.,
et al. v. Powerhouse Technologies, Inc., et al. C. A. 8th
Cir. Certiorari denied. Reported below: 123 F. 3d 1107.

No. 97–1102. Cullen v. Gibson et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 197.

No. 97–1106. Heyliger v. State University and Commu-
nity College System of Tennessee et al. C. A. 6th Cir.
Certiorari denied. Reported below: 126 F. 3d 849.

No. 97–1108. Nash v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 115 F. 3d 1431.

No. 97–1111. Chan v. Wodnicki, Individually and in His
Former Capacity as Deputy Superintendent of the Chi-
cago Police Department. C. A. 7th Cir. Certiorari denied.
Reported below: 123 F. 3d 1005.

No. 97–1114. Lugo v. Prunty, Warden. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 716.

No. 97–1120. Canfield v. Van Atta Buick/GMC Truck, Inc.
C. A. 2d Cir. Certiorari denied. Reported below: 127 F. 3d 248.

No. 97–1122. Smith v. Oregon State Bar. Ct. App. Ore.
Certiorari denied. Reported below: 149 Ore. App. 171, 942 P. 2d
793.

No. 97–1123. Roots v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 218.

No. 97–1124. Kleinschmidt Inc. et al. v. Cook County,
Illinois, et al. App. Ct. Ill., 2d Dist. Certiorari denied. Re-
ported below: 287 Ill. App. 3d 312, 678 N. E. 2d 1065.

No. 97–1126. Capital Communications Federal Credit
Union v. Boodrow. C. A. 2d Cir. Certiorari denied. Reported
below: 126 F. 3d 43.

No. 97–1129. Green v. Gerber Products Co. C. A. Fed.
Cir. Certiorari denied. Reported below: 121 F. 3d 728.

No. 97–1131. Crawford v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 700.
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No. 97–1135. Knoll v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 116 F. 3d 994.

No. 97–1136. Farrish v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 146.

No. 97–1143. In re Richardson. Ct. App. D. C. Certiorari
denied. Reported below: 692 A. 2d 427.

No. 97–1146. Pribble v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 127 F. 3d 583.

No. 97–1154. Fritz v. Bond et al. C. A. 3d Cir. Certiorari
denied. Reported below: 129 F. 3d 1254.

No. 97–1156. Molinary, Trustee of the Susan Pruitt
Cloud Land Trust v. Powell Mountain Coal Co., Inc., dba
Wax Coal Co. C. A. 4th Cir. Certiorari denied. Reported
below: 125 F. 3d 231.

No. 97–1162. Sharp v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 1432.

No. 97–1166. McCaskill v. West, Secretary of the Army.
C. A. 10th Cir. Certiorari denied. Reported below: 124 F. 3d
217.

No. 97–1167. Reiner et al. v. Sikora et al. C. A. 6th Cir.
Certiorari denied. Reported below: 124 F. 3d 199.

No. 97–1169. Aziz v. Slater, Secretary of Transporta-
tion. C. A. D. C. Cir. Certiorari denied.

No. 97–1170. TT Telefilm, GmbH & Co. v. The Movie Group,
Inc., et al. Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 97–1174. Bigsby v. Runyon, Postmaster General,
et al. C. A. 5th Cir. Certiorari denied. Reported below: 129
F. 3d 610.

No. 97–1176. Fluor Corp. and Affiliates v. United States.
C. A. Fed. Cir. Certiorari denied. Reported below: 126 F. 3d
1397.

No. 97–1185. Strother v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 129 F. 3d 114.
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No. 97–1215. Fuentes v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 129 F. 3d 615.

No. 97–1224. Seltzer v. Commissioner of Internal Reve-
nue. C. A. 7th Cir. Certiorari denied. Reported below: 124 F.
3d 205.

No. 97–1225. Vest, dba Doctors Clinic v. United States.
C. A. 7th Cir. Certiorari denied. Reported below: 116 F. 3d 1179.

No. 97–1227. Magallon et al. v. United States; and
No. 97–7603. Gonzales v. United States. C. A. 9th Cir.

Certiorari denied. Reported below: 124 F. 3d 214.

No. 97–6220. Whren v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 111 F. 3d 956.

No. 97–6382. Jackson v. Anderson, Superintendent, Mis-
sissippi State Penitentiary. C. A. 5th Cir. Certiorari de-
nied. Reported below: 112 F. 3d 823.

No. 97–6457. Morton v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 1426.

No. 97–6505. Phipps et al. v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 124 F. 3d 200.

No. 97–6518. Igbonwa v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 437.

No. 97–6610. Bishop v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 268 Ga. 286, 486 S. E. 2d 887.

No. 97–6641. Peoples v. United States; and
No. 97–6667. Green v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 119 F. 3d 1176.

No. 97–6669. Van Cleave v. Indiana. Sup. Ct. Ind. Certio-
rari denied. Reported below: 674 N. E. 2d 1293.

No. 97–6689. Noske v. United States; and
No. 97–6781. Noske v. United States. C. A. 8th Cir. Cer-

tiorari denied. Reported below: 117 F. 3d 1053.

No. 97–6699. Bakr v. Johnson, Warden, et al. C. A. 6th
Cir. Certiorari denied. Reported below: 121 F. 3d 707.
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No. 97–6703. Spreitzer v. Peters, Director, Illinois De-
partment of Corrections, et al. C. A. 7th Cir. Certiorari
denied. Reported below: 114 F. 3d 1435.

No. 97–6706. Jozaitis v. Fort Dearborn Life Insurance
Co. C. A. 8th Cir. Certiorari denied. Reported below: 117 F.
3d 1422.

No. 97–6750. Atuahene v. New Jersey Department of
Transportation. C. A. 3d Cir. Certiorari denied. Reported
below: 127 F. 3d 1094.

No. 97–6760. Shabazz v. Gabry et al. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 123 F. 3d 909.

No. 97–6761. Rector v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 120 F. 3d 551.

No. 97–6779. Stafford v. Fulton-DeKalb Hospital Au-
thority et al. C. A. 11th Cir. Certiorari denied. Reported
below: 120 F. 3d 273.

No. 97–6783. Brown v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 200.

No. 97–6806. Mitchell v. Rees, Warden. C. A. 6th Cir.
Certiorari denied. Reported below: 114 F. 3d 571.

No. 97–6810. Carey et al. v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 120 F. 3d 509.

No. 97–6858. McCullough v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 129 F. 3d 608.

No. 97–6908. Sterbenz v. City of Ormond Beach et al.
C. A. 11th Cir. Certiorari denied. Reported below: 120 F. 3d
274.

No. 97–6932. Johnson v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 696 So. 2d 317.

No. 97–6933. McCarthy v. Ayers. C. A. 2d Cir. Certio-
rari denied.

No. 97–6934. Rieger v. North Dakota. Sup. Ct. N. D. Cer-
tiorari denied.
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No. 97–6940. Burns v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 699 So. 2d 646.

No. 97–6954. Johnson v. Kalokathis. Sup. Ct. Wyo. Cer-
tiorari denied.

No. 97–6955. Ivy v. Bowersox, Superintendent, Potosi
Correctional Center. C. A. 8th Cir. Certiorari denied. Re-
ported below: 122 F. 3d 675.

No. 97–6964. Lowe v. Florida. Dist. Ct. App. Fla., 4th Dist.
Certiorari denied. Reported below: 698 So. 2d 857.

No. 97–6965. Jamerson v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 97–6972. Gochicoa v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied. Reported below: 118 F. 3d 440.

No. 97–6979. Weatherspoon v. Dormire, Superintendent,
Jefferson City Correctional Center. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–6980. Young v. United States District Court for
the Northern District of Texas. C. A. 5th Cir. Certiorari
denied.

No. 97–6983. Edwards v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 232
App. Div. 2d 342, 649 N. Y. S. 2d 408.

No. 97–6991. Carson v. Director, Office of Workers’
Compensation Programs, et al. C. A. D. C. Cir. Certiorari
denied.

No. 97–6994. Burgess v. United States et al. C. A. 9th
Cir. Certiorari denied.

No. 97–6995. Baah v. Board of Trustees of California
State University. C. A. 9th Cir. Certiorari denied. Reported
below: 122 F. 3d 1069.

No. 97–6997. Rochon v. Blackburn, Warden, et al. C. A.
5th Cir. Certiorari denied.
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No. 97–7000. Lambrix v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 698 So. 2d 247.

No. 97–7001. Wells v. Mississippi. Sup. Ct. Miss. Certio-
rari denied. Reported below: 698 So. 2d 497.

No. 97–7009. Johnson v. Vaughn, Superintendent, State
Correctional Institution at Graterford, et al. C. A. 3d
Cir. Certiorari denied.

No. 97–7010. Lord v. Lord. App. Ct. Conn. Certiorari de-
nied. Reported below: 44 Conn. App. 370, 689 A. 2d 509.

No. 97–7011. Murphy v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.

No. 97–7014. Blessing v. Blessing. Ct. App. Ohio, Ottawa
County. Certiorari denied.

No. 97–7016. Whitfield v. Texas (three judgments). Ct.
Crim. App. Tex. Certiorari denied.

No. 97–7017. Raia v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 97–7018. Richmond v. Embry, Superintendent, Fre-
mont Correctional Facility. C. A. 10th Cir. Certiorari de-
nied. Reported below: 122 F. 3d 866.

No. 97–7019. Parker v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 952 S. W. 2d 209.

No. 97–7021. Guadagno v. Wallack Ader Levithan Asso-
ciates. C. A. 2d Cir. Certiorari denied. Reported below: 125
F. 3d 844.

No. 97–7023. Doe v. Pataki, Governor of New York, et al.
C. A. 2d Cir. Certiorari denied. Reported below: 120 F. 3d 1263.

No. 97–7025. Gilmour v. Rogerson, Warden, et al. C. A.
8th Cir. Certiorari denied. Reported below: 117 F. 3d 368.

No. 97–7026. Erwin v. California. Ct. App. Cal., 3d App.
Dist. Certiorari denied. Reported below: 55 Cal. App. 4th 15,
63 Cal. Rptr. 2d 617.



522ORD Unit: $PT2 [02-08-00 08:06:08] PGT: ORDPP (Prelim. Print)

1123ORDERS

February 23, 1998522 U. S.

No. 97–7040. Williams v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 97–7044. Bell v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 699 So. 2d 674.

No. 97–7047. Lane v. Kentucky. Sup. Ct. Ky. Certiorari
denied. Reported below: 956 S. W. 2d 874.

No. 97–7048. Lomax v. United States District Court for
the Western District of Missouri. C. A. 8th Cir. Certio-
rari denied.

No. 97–7053. Larson v. Court of Criminal Appeals of
Texas. Ct. Crim. App. Tex. Certiorari denied.

No. 97–7054. Smith v. Wolf et al. C. A. 3d Cir. Certiorari
denied. Reported below: 111 F. 3d 127.

No. 97–7059. Mastracchio v. Vose, Director, Rhode Island
Department of Corrections. Sup. Ct. R. I. Certiorari de-
nied. Reported below: 698 A. 2d 706.

No. 97–7062. Lawrence v. Singletary, Secretary, Florida
Department of Corrections. Sup. Ct. Fla. Certiorari denied.
Reported below: 699 So. 2d 1374.

No. 97–7068. Heim v. Nebraska et al. C. A. 8th Cir. Cer-
tiorari denied.

No. 97–7071. Hualde-Redin v. Royal Bank of Puerto Rico
et al. C. A. 1st Cir. Certiorari denied. Reported below: 111
F. 3d 122.

No. 97–7072. Rodriguez v. O’Keefe, Warden. C. A. 2d Cir.
Certiorari denied. Reported below: 122 F. 3d 1057.

No. 97–7075. Richardson v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 286 Ill. App. 3d 1123, 709
N. E. 2d 1011.

No. 97–7076. Randall v. Johnson, Director, Texas De-
partment of Criminal Justice, Institutional Division.
C. A. 5th Cir. Certiorari denied.

No. 97–7079. Hishaw v. Oklahoma. Ct. Crim. App. Okla.
Certiorari denied.
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No. 97–7081. Ham v. Snider. C. A. D. C. Cir. Certiorari
denied.

No. 97–7083. Greene v. McDaniel, Warden, et al. C. A.
9th Cir. Certiorari denied.

No. 97–7084. Diggs v. Pennsylvania. Super. Ct. Pa. Cer-
tiorari denied. Reported below: 454 Pa. Super. 702, 685 A. 2d
1041.

No. 97–7085. Hicks v. Polunsky et al. C. A. 5th Cir. Cer-
tiorari denied.

No. 97–7087. Footman v. Singletary, Secretary, Florida
Department of Corrections. C. A. 11th Cir. Certiorari de-
nied. Reported below: 107 F. 3d 24.

No. 97–7088. Phillips v. Gober, Acting Secretary of Vet-
erans Affairs. C. A. Fed. Cir. Certiorari denied. Reported
below: 132 F. 3d 53.

No. 97–7091. Ramon Fontes v. United States District
Court for the Central District of California et al.
C. A. 9th Cir. Certiorari denied.

No. 97–7092. Gilbert v. Collier et al. C. A. 11th Cir.
Certiorari denied.

No. 97–7097. Hamilton v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 699 So. 2d 29.

No. 97–7098. Edwards v. City of Manchester, New Hamp-
shire, et al. C. A. 1st Cir. Certiorari denied. Reported
below: 121 F. 3d 695.

No. 97–7106. Young v. Murray et al. Commw. Ct. Pa.
Certiorari denied. Reported below: 692 A. 2d 1192.

No. 97–7108. Isreal v. Marshall, Warden. C. A. 9th Cir.
Certiorari denied. Reported below: 125 F. 3d 837.

No. 97–7110. Gattis v. Delaware. Sup. Ct. Del. Certiorari
denied. Reported below: 697 A. 2d 1174.

No. 97–7112. Sims v. Amundson et al. C. A. 10th Cir. Cer-
tiorari denied.
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No. 97–7113. Fabian v. Justo et al. Dist. Ct. App. Fla., 3d
Dist. Certiorari denied. Reported below: 698 So. 2d 919.

No. 97–7114. Dixon v. Marion Police Department et al.
C. A. 7th Cir. Certiorari denied. Reported below: 114 F. 3d
1191.

No. 97–7115. Hammon v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 15 Cal. 4th 1117, 938 P. 2d 986.

No. 97–7124. Thompson v. Nagle, Warden. C. A. 11th Cir.
Certiorari denied. Reported below: 118 F. 3d 1442.

No. 97–7127. Gonzales Samayoa v. California. Sup. Ct.
Cal. Certiorari denied. Reported below: 15 Cal. 4th 795, 938
P. 2d 2.

No. 97–7128. Simmons v. Mefford et al. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 1073.

No. 97–7130. Stewart v. Hoffman et al. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 1073.

No. 97–7133. Stringer v. Texas. Ct. App. Tex., 2d Dist.
Certiorari denied.

No. 97–7139. Neal v. North Carolina. Sup. Ct. N. C. Cer-
tiorari denied. Reported below: 346 N. C. 608, 487 S. E. 2d 734.

No. 97–7141. Johnson v. Rendell et al. C. A. 3d Cir.
Certiorari denied.

No. 97–7142. Zawodniak v. Arkansas. Sup. Ct. Ark. Cer-
tiorari denied. Reported below: 329 Ark. 179, 946 S. W. 2d 936.

No. 97–7143. Timmons v. Roe, Warden. C. A. 9th Cir. Cer-
tiorari denied.

No. 97–7144. Turk v. White, Warden, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 106 F. 3d 409 and 116 F. 3d
1264.

No. 97–7145. Tamez v. City of San Marcos, Texas, et al.
C. A. 5th Cir. Certiorari denied. Reported below: 118 F. 3d 1085.

No. 97–7147. Bradford v. Louisiana State University
Medical Center et al. C. A. 5th Cir. Certiorari denied. Re-
ported below: 129 F. 3d 606.
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No. 97–7149. Brown v. Virginia. Ct. App. Va. Certiorari
denied. Reported below: 24 Va. App. 1, 480 S. E. 2d 112.

No. 97–7151. Lewis v. Gober, Acting Secretary of Vet-
erans Affairs. C. A. Fed. Cir. Certiorari denied. Reported
below: 16 F. 3d 419.

No. 97–7152. Iseley v. Pennsylvania Department of Cor-
rections et al. Sup. Ct. Pa. Certiorari denied.

No. 97–7158. Holden v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 346 N. C. 404, 488 S. E. 2d
514.

No. 97–7167. Sedivy v. Nebraska. Ct. App. Neb. Certio-
rari denied. Reported below: 5 Neb. App. 745, 567 N. W. 2d 784.

No. 97–7168. Smith v. Davidson et al. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 40.

No. 97–7169. McDonald v. Mazurkiewicz, Superintend-
ent, State Correctional Institution at Rockview, et al.
C. A. 3d Cir. Certiorari denied.

No. 97–7172. Lockhart v. Municipal Court of Tacoma,
Washington, et al. C. A. 9th Cir. Certiorari denied. Re-
ported below: 119 F. 3d 6.

No. 97–7174. Owen v. Wille et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 117 F. 3d 1235.

No. 97–7175. Branson v. Martin et al. Ct. App. Cal., 2d
App. Dist. Certiorari denied. Reported below: 56 Cal. App. 4th
300, 65 Cal. Rptr. 2d 401.

No. 97–7176. Bryant v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 116 F. 3d 1477.

No. 97–7177. Richards v. Illinois Human Rights Commis-
sion et al. App. Ct. Ill., 1st Dist. Certiorari denied. Re-
ported below: 287 Ill. App. 3d 1118, 710 N. E. 2d 572.

No. 97–7178. Sprunk v. Rowe et al. Ct. App. Ariz. Cer-
tiorari denied.
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No. 97–7181. Amiri v. Rolex Watch U. S. A., Inc. C. A.
D. C. Cir. Certiorari denied. Reported below: 132 F. 3d 1480.

No. 97–7182. Calhoun v. Oregon. Ct. App. Ore. Certiorari
denied. Reported below: 147 Ore. App. 243, 933 P. 2d 986.

No. 97–7183. Vargas v. Ray, Chairman, Georgia Board of
Pardons and Paroles, et al. C. A. 11th Cir. Certiorari de-
nied. Reported below: 132 F. 3d 47.

No. 97–7184. Cross v. City of Columbia, Missouri, et al.
C. A. 8th Cir. Certiorari denied.

No. 97–7185. Conyers v. Los Angeles Police Department.
C. A. 6th Cir. Certiorari denied.

No. 97–7186. Curiale v. Graham, Attorney General of
Utah, et al. C. A. 10th Cir. Certiorari denied. Reported
below: 124 F. 3d 216.

No. 97–7188. Davis v. Florida. Sup. Ct. Fla. Certiorari de-
nied. Reported below: 698 So. 2d 1182.

No. 97–7189. Dale v. Superior Court of California, San
Luis Obispo County (two judgments). Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 97–7190. Dombrowski v. City of New York et al.
C. A. 2d Cir. Certiorari denied. Reported below: 116 F. 3d 465.

No. 97–7192. Gibbs v. Anderson, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–7194. Baade v. Columbia Hospital for Women et
al. C. A. D. C. Cir. Certiorari denied.

No. 97–7195. Hartline v. Pima County Sheriff’s Depart-
ment et al. C. A. 9th Cir. Certiorari denied. Reported below:
122 F. 3d 1071.

No. 97–7196. Givens v. Roe, Warden, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 1071.

No. 97–7197. Callahan v. California. Ct. App. Cal., 1st
App. Dist. Certiorari denied.
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No. 97–7198. Brown v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 124 F. 3d 73.

No. 97–7199. Stretton v. Ross et al. Ct. App. Cal., 4th App.
Dist. Certiorari denied.

No. 97–7206. Michau v. Lee et al.; and Michau v. Kinard
et al. C. A. 4th Cir. Certiorari denied. Reported below: 114
F. 3d 1176.

No. 97–7208. McCoy v. Hanks, Superintendent, Wabash
Valley Correctional Facility. C. A. 7th Cir. Certiorari
denied.

No. 97–7210. Palmer v. Bell et al. C. A. 7th Cir. Certio-
rari denied. Reported below: 124 F. 3d 204.

No. 97–7212. Kamara v. Immigration and Naturalization
Service. C. A. 4th Cir. Certiorari denied. Reported below:
120 F. 3d 261.

No. 97–7214. Dennis v. Ohio. Sup. Ct. Ohio. Certiorari de-
nied. Reported below: 79 Ohio St. 3d 421, 683 N. E. 2d 1096.

No. 97–7215. Reed v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 97–7220. Palm v. City of Littleton, Colorado. Ct.
App. Colo. Certiorari denied.

No. 97–7223. Phagan v. Georgia. Sup. Ct. Ga. Certiorari
denied. Reported below: 268 Ga. 272, 486 S. E. 2d 876.

No. 97–7224. Bentley v. New York. App. Div., Sup. Ct.
N. Y., 1st Jud. Dept. Certiorari denied. Reported below: 241
App. Div. 2d 984, 661 N. Y. S. 2d 689.

No. 97–7225. Magee v. California. C. A. 9th Cir. Certio-
rari denied.

No. 97–7228. Konstantopoulos et al. v. Wesvaco Corp.
C. A. 3d Cir. Certiorari denied. Reported below: 112 F. 3d 710.

No. 97–7229. Feller v. Hofbauer, Warden. C. A. 6th Cir.
Certiorari denied.
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No. 97–7235. Sliney v. Florida. Sup. Ct. Fla. Certiorari
denied. Reported below: 699 So. 2d 662.

No. 97–7238. Owens v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 286 Ill. App. 3d 1122, 709
N. E. 2d 1011.

No. 97–7239. Whitehead v. Tenet, Director of Central
Intelligence. C. A. D. C. Cir. Certiorari denied.

No. 97–7240. Thomason v. Georgia. Sup. Ct. Ga. Certio-
rari denied. Reported below: 268 Ga. 298, 486 S. E. 2d 861.

No. 97–7243. Bagley v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A.
5th Cir. Certiorari denied. Reported below: 134 F. 3d 366.

No. 97–7246. Terio v. Terio. Ct. App. N. Y. Certiorari de-
nied. Reported below: 90 N. Y. 2d 935, 686 N. E. 2d 1368.

No. 97–7247. Wright v. McAninch, Warden. C. A. 6th Cir.
Certiorari denied.

No. 97–7254. Hess et al. v. Schluntz. Ct. App. Neb. Cer-
tiorari denied. Reported below: 5 Neb. App. xxxvii.

No. 97–7255. Fannin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 127 F. 3d 38.

No. 97–7256. White v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 1431.

No. 97–7260. Henderson v. Norris, Director, Arkansas
Department of Correction. C. A. 8th Cir. Certiorari denied.
Reported below: 118 F. 3d 1283.

No. 97–7262. Simmons v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 955 S. W. 2d 729.

No. 97–7263. Simmons v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 955 S. W. 2d 752.

No. 97–7268. Menke v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 859.

No. 97–7269. Santos-Lopez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 125 F. 3d 860.
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No. 97–7270. Royal v. Barbo, Administrator, Northern
State Prison, et al. C. A. 3d Cir. Certiorari denied.

No. 97–7271. Soto v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 721.

No. 97–7272. Powell v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 655.

No. 97–7274. King v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 127 F. 3d 483.

No. 97–7277. Brown v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 700.

No. 97–7279. Lyons v. Missouri. Sup. Ct. Mo. Certiorari
denied. Reported below: 951 S. W. 2d 584.

No. 97–7280. Nelson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1430.

No. 97–7281. Helton v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 819.

No. 97–7282. Falls v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 117 F. 3d 1075.

No. 97–7284. Amaya-Ruiz v. Stewart, Director, Arizona
Department of Correction. C. A. 9th Cir. Certiorari denied.
Reported below: 121 F. 3d 486.

No. 97–7285. Weir v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 114 F. 3d 1201.

No. 97–7286. Conyers v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 132 F. 3d 1482.

No. 97–7289. Woodson v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 125 F. 3d 850.

No. 97–7290. Taylor v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1108.

No. 97–7291. Jones v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 852.

No. 97–7292. Watson v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 201.
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No. 97–7294. Hall v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 1298.

No. 97–7295. Howard v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 128 F. 3d 732.

No. 97–7296. Gonzales v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 121 F. 3d 928.

No. 97–7297. Nuru v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 38.

No. 97–7299. Losoya v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1107.

No. 97–7301. Dorsey v. Rutherford County, North Caro-
lina, et al. C. A. 4th Cir. Certiorari denied. Reported below:
121 F. 3d 698.

No. 97–7302. Soto v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 721.

No. 97–7305. Smith v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 193.

No. 97–7306. Pinto v. Stinson, Superintendent, Great
Meadow Correctional Facility, et al. C. A. 2d Cir. Certio-
rari denied. Reported below: 129 F. 3d 114.

No. 97–7307. Odanuyi v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 287 Ill. App. 3d 1114, 710
N. E. 2d 570.

No. 97–7308. Weintraub v. Apfel, Commissioner of Social
Security. C. A. 2d Cir. Certiorari denied. Reported below:
125 F. 3d 846.

No. 97–7309. Tabron v. Hood, Warden, et al. C. A. 9th
Cir. Certiorari denied. Reported below: 121 F. 3d 717.

No. 97–7312. Leisinger v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 122 F. 3d 605.

No. 97–7313. O’dneal v. Roberts, Superintendent, Mis-
sissippi State Penitentiary, et al. C. A. 5th Cir. Certio-
rari denied.
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No. 97–7314. Zambrano v. United States. C. A. D. C. Cir.
Certiorari denied. Reported below: 116 F. 3d 1498.

No. 97–7315. Winbush v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 124 F. 3d 201.

No. 97–7316. Wilson v. Illinois. App. Ct. Ill., 2d Dist.
Certiorari denied. Reported below: 285 Ill. App. 3d 1104, 709
N. E. 2d 317.

No. 97–7317. Stehlin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 122 F. 3d 1078.

No. 97–7321. Spurlock v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 701.

No. 97–7322. Ortiz v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 630.

No. 97–7323. Sommers v. Kentucky. Sup. Ct. Ky. Certio-
rari denied.

No. 97–7324. Quilca-Carpo v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 118 F. 3d 719.

No. 97–7325. Schifflet v. United States. C. A. 3d Cir.
Certiorari denied.

No. 97–7326. Morrison v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 125 F. 3d 856.

No. 97–7328. Kemmish v. United States (two judgments).
C. A. 9th Cir. Certiorari denied. Reported below: 120 F. 3d 937.

No. 97–7329. Keselica v. Virginia. Sup. Ct. Va. Certiorari
denied.

No. 97–7330. Lovelace v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 123 F. 3d 650.

No. 97–7335. Tilli v. Smith et al. C. A. 3d Cir. Certiorari
denied. Reported below: 129 F. 3d 1256.

No. 97–7336. Newton v. Moten. C. A. 10th Cir. Certiorari
denied. Reported below: 124 F. 3d 217.

No. 97–7341. Ritz v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 864.
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No. 97–7343. Pompey v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 381.

No. 97–7344. Alvarez Sotopaz v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 131 F. 3d 150.

No. 97–7345. Simon v. Illinois. App. Ct. Ill., 1st Dist. Cer-
tiorari denied. Reported below: 286 Ill. App. 3d 1124, 709 N. E.
2d 1012.

No. 97–7346. Baggett v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 129 F. 3d 128.

No. 97–7349. Sanders v. Delaware. Sup. Ct. Del. Certio-
rari denied. Reported below: 702 A. 2d 927.

No. 97–7352. Calderon-Hernandez v. United States.
C. A. 9th Cir. Certiorari denied. Reported below: 124 F. 3d 213.

No. 97–7355. Artero v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 1256.

No. 97–7356. Corrow v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 119 F. 3d 796.

No. 97–7357. Wilkinson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 124 F. 3d 971.

No. 97–7359. Clark v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 112 F. 3d 510.

No. 97–7361. Mitchell v. United States. C. A. 4th Cir.
Certiorari denied.

No. 97–7367. Noa v. United States. C. A. 11th Cir. Certio-
rari denied. Reported below: 127 F. 3d 1314.

No. 97–7371. Hoover v. Leonardo, Superintendent, Great
Meadow Correctional Facility. C. A. 2d Cir. Certiorari
denied.

No. 97–7372. Dumbrique v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 95 F. 3d 1159.

No. 97–7374. Flanagan v. United States. C. A. 2d Cir.
Certiorari denied. Reported below: 123 F. 3d 83.
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No. 97–7375. Gomez-Pelayo v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 127 F. 3d 1107.

No. 97–7376. Hilton v. Connecticut. App. Ct. Conn. Cer-
tiorari denied. Reported below: 45 Conn. App. 207, 694 A. 2d 830.

No. 97–7377. Ferguson v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 125 F. 3d 1115.

No. 97–7378. Hewlett v. Corbett, Attorney General of
Pennsylvania, et al. C. A. 3d Cir. Certiorari denied.

No. 97–7380. Fernandez v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 122 F. 3d 1074.

No. 97–7381. Fuentes v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 113 F. 3d 1249.

No. 97–7383. Gaster v. McKie, Warden, et al. C. A. 4th
Cir. Certiorari denied. Reported below: 122 F. 3d 1061.

No. 97–7392. Stokes v. Anderson, Superintendent, Mis-
sissippi State Penitentiary. C. A. 5th Cir. Certiorari de-
nied. Reported below: 123 F. 3d 858.

No. 97–7396. Bethea v. Artuz, Superintendent, Green
Haven Correctional Facility. C. A. 2d Cir. Certiorari de-
nied. Reported below: 126 F. 3d 124.

No. 97–7397. Canady v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 126 F. 3d 352.

No. 97–7400. West v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 856.

No. 97–7403. Booze v. United States. C. A. D. C. Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 378.

No. 97–7406. Marino v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 845.

No. 97–7407. Naveo-Morcello v. United States. C. A. 1st
Cir. Certiorari denied. Reported below: 132 F. 3d 31.

No. 97–7408. Martin v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 669.
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No. 97–7409. Todd v. Hawk, Director, Federal Bureau of
Prisons, et al. C. A. 5th Cir. Certiorari denied.

No. 97–7413. Hernandez v. Texas. Ct. Crim. App. Tex.
Certiorari denied. Reported below: 953 S. W. 2d 275.

No. 97–7414. Golden v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 263.

No. 97–7415. Gutierrez-Moran v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 125 F. 3d 863.

No. 97–7416. Edds v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 129 F. 3d 612.

No. 97–7419. Gregory v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 125 F. 3d 856.

No. 97–7423. Moore v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1154.

No. 97–7424. Jackson v. United States. C. A. 7th Cir.
Certiorari denied.

No. 97–7425. Ramos-Oseguera v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 120 F. 3d 1028.

No. 97–7428. Flowers v. North Carolina. Sup. Ct. N. C.
Certiorari denied. Reported below: 347 N. C. 1, 489 S. E. 2d 391.

No. 97–7433. Stutson v. United States (two judgments).
C. A. 11th Cir. Certiorari denied. Reported below: 128 F. 3d
733 (first judgment); 127 F. 3d 37 (second judgment).

No. 97–7436. Conard v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 200.

No. 97–7437. Blagoue v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 117 F. 3d 1431.

No. 97–7438. Marks v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 863.

No. 97–7439. Chi-Cheong Li v. United States. C. A. 11th
Cir. Certiorari denied. Reported below: 115 F. 3d 874.

No. 97–7440. Jones v. Bernstein. C. A. 3d Cir. Certiorari
denied. Reported below: 129 F. 3d 1255.
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No. 97–7442. Lherisson v. United States. C. A. 1st Cir.
Certiorari denied. Reported below: 132 F. 3d 31.

No. 97–7443. Lampkin v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 129 F. 3d 615.

No. 97–7444. Montgomery v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 124 F. 3d 206.

No. 97–7445. Johnson v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 124 F. 3d 209.

No. 97–7446. Nichols v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 F. 3d 1265.

No. 97–7447. Robinson v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 125 F. 3d 860.

No. 97–7449. Ricks v. Thomas et al. C. A. 4th Cir. Certio-
rari denied. Reported below: 125 F. 3d 848.

No. 97–7450. Smykalski v. Stender, Warden. C. A. 8th
Cir. Certiorari denied. Reported below: 129 F. 3d 122.

No. 97–7453. Babilonia v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 120 F. 3d 274.

No. 97–7454. Kelsey v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 121 F. 3d 718.

No. 97–7455. Robertson v. Florida. Sup. Ct. Fla. Certio-
rari denied. Reported below: 699 So. 2d 1343.

No. 97–7456. Barry v. Bergen County Probation Depart-
ment et al. C. A. 3d Cir. Certiorari denied. Reported below:
128 F. 3d 152.

No. 97–7460. Scott v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 1380.

No. 97–7461. Rincon v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied.

No. 97–7462. Chavis v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 849.
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No. 97–7463. Blum v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 97–7464. Beamon v. Maryland. C. A. 4th Cir. Certio-
rari denied. Reported below: 125 F. 3d 847.

No. 97–7466. Sweet v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 132 F. 3d 1454.

No. 97–7468. Cantley v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 130 F. 3d 1371.

No. 97–7469. Clymer v. United States. C. A. 3d Cir. Cer-
tiorari denied.

No. 97–7471. Whitaker v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 127 F. 3d 595.

No. 97–7473. Lopez v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 108 F. 3d 339.

No. 97–7477. Lampley v. United States; and
No. 97–7554. Lampley v. United States. C. A. 10th Cir.

Certiorari denied. Reported below: 127 F. 3d 1231.

No. 97–7481. Abbondanzo v. Automatic Switch Co. C. A.
3d Cir. Certiorari denied. Reported below: 135 F. 3d 763.

No. 97–7486. Mayo v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1100.

No. 97–7490. Bowers v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 289 Ill. App. 3d 1132, 713
N. E. 2d 830.

No. 97–7491. Cater v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 119 F. 3d 11.

No. 97–7494. Gross v. United States. C. A. 3d Cir. Certio-
rari denied. Reported below: 133 F. 3d 911.

No. 97–7495. Gonzalez v. United States. C. A. 3d Cir.
Certiorari denied. Reported below: 127 F. 3d 1097.

No. 97–7496. Gamble v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1074.
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No. 97–7497. Hinds v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 849.

No. 97–7498. Doe v. United States. C. A. 9th Cir. Certio-
rari denied. Reported below: 125 F. 3d 1249.

No. 97–7501. Franco-Ramirez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 122 F. 3d 1074.

No. 97–7502. Pellegrino v. South Dakota et al. C. A. 8th
Cir. Certiorari denied.

No. 97–7503. John Doe # 1 v. United States. C. A. 3d Cir.
Certiorari denied.

No. 97–7507. George v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1107.

No. 97–7516. Strable v. South Carolina Department of
Justice. C. A. 4th Cir. Certiorari denied. Reported below:
121 F. 3d 700.

No. 97–7517. Barner v. Benson, Warden, et al. C. A. 8th
Cir. Certiorari denied.

No. 97–7523. Blount v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 123 F. 3d 831.

No. 97–7524. Cass v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1218.

No. 97–7525. Thompson v. United States. C. A. 3d Cir.
Certiorari denied.

No. 97–7527. Slaughter v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 129 F. 3d 616.

No. 97–7528. Petrosian v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 126 F. 3d 1232.

No. 97–7530. Olivieri v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 100 F. 3d 284.

No. 97–7538. Joseph v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 612.

No. 97–7539. Noil v. United States. C. A. 5th Cir. Certio-
rari denied. Reported below: 129 F. 3d 612.
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No. 97–7540. Loza-Romero v. United States; and
No. 97–7622. Contreras Rodriguez v. United States.

C. A. 9th Cir. Certiorari denied. Reported below: 122 F. 3d 1075.

No. 97–7545. Armstrong v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 127 F. 3d 1107.

No. 97–7546. Stokes v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 39.

No. 97–7548. Sparks v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1108.

No. 97–7549. Love v. United States. C. A. 6th Cir. Certio-
rari denied. Reported below: 125 F. 3d 856.

No. 97–7550. Meza v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 545.

No. 97–7551. Neal v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1100.

No. 97–7555. Tobon v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 133 F. 3d 908.

No. 97–7556. White v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 115.

No. 97–7557. Naidas v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1103.

No. 97–7559. Silva v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 128.

No. 97–7563. Scott v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 1107.

No. 97–7564. Ortiz v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 136 F. 3d 882.

No. 97–7566. Robinson v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 119 F. 3d 1205.

No. 97–7567. Owens v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 611.

No. 97–7575. Magana v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 118 F. 3d 1173.
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No. 97–7579. Celestine v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 127 F. 3d 1107.

No. 97–7580. Tariq A-R Y v. Maryland. Ct. App. Md. Cer-
tiorari denied. Reported below: 347 Md. 484, 701 A. 2d 691.

No. 97–7581. Valles v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 611.

No. 97–7586. James v. United States. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 1268.

No. 97–7592. Watkinson v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 130 F. 3d 443.

No. 97–7593. Tarbox v. United States. C. A. 1st Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 1253.

No. 97–7596. Larsen v. United States. C. A. 10th Cir.
Certiorari denied. Reported below: 127 F. 3d 984.

No. 97–7598. Netter v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 124 F. 3d 209.

No. 97–7599. Little, aka Franklin, et al. v. United
States. C. A. 4th Cir. Certiorari denied. Reported below: 122
F. 3d 1064.

No. 97–7600. Haley v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 612.

No. 97–7602. Hall et al. v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 116 F. 3d 1253.

No. 97–7607. Flores v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 611.

No. 97–7610. Haake v. Singletary, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied. Reported below: 119 F. 3d 10.

No. 97–7612. Thong Vang v. United States. C. A. 7th Cir.
Certiorari denied. Reported below: 128 F. 3d 1065.

No. 97–7618. Nathan J. (Juvenile) v. United States. C. A.
10th Cir. Certiorari denied. Reported below: 127 F. 3d 1110.

No. 97–7619. King v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 612.
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No. 97–7620. Lockridge v. United States Postal Service.
C. A. Fed. Cir. Certiorari denied. Reported below: 121 F. 3d
727.

No. 97–7621. Collins v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 133 F. 3d 912.

No. 97–7623. Westine v. United States. C. A. 6th Cir.
Certiorari denied.

No. 97–7624. Walker v. United States. C. A. 6th Cir.
Certiorari denied. Reported below: 129 F. 3d 1266.

No. 97–7625. Watson v. United States. Ct. App. D. C.
Certiorari denied.

No. 97–7627. Pecina v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 129 F. 3d 607.

No. 97–7628. McGill v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 125 F. 3d 642.

No. 97–7631. McNeair v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 127 F. 3d 1100.

No. 97–7632. Martinez v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 129 F. 3d 607.

No. 97–7636. Rodriguez-Vasquez v. United States. C. A.
9th Cir. Certiorari denied. Reported below: 127 F. 3d 1108.

No. 97–7637. Smith v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 132 F. 3d 1460.

No. 97–7639. Piccolo v. United States. C. A. 3d Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 1257.

No. 97–7640. Bush v. United States. C. A. 11th Cir. Cer-
tiorari denied. Reported below: 126 F. 3d 1298.

No. 97–7643. Ballam v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 131 F. 3d 148.

No. 97–7645. Barrett v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 127 F. 3d 1107.

No. 97–7651. Smith v. United States. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 131 F. 3d 1392.

No. 97–7653. Dewbre v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 119 F. 3d 7.
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No. 97–7665. Palma Ruedas v. United States. C. A. 3d
Cir. Certiorari denied. Reported below: 121 F. 3d 841.

No. 97–7666. Parks v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 118.

No. 97–7668. Onofre-Segarra v. United States. C. A.
11th Cir. Certiorari denied. Reported below: 126 F. 3d 1308.

No. 97–7674. Watkins v. Morgan, Warden. C. A. 7th Cir.
Certiorari denied. Reported below: 124 F. 3d 206.

No. 97–7676. Wagner v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 127 F. 3d 1108.

No. 97–650. Dallas Morning News v. United States et al.
C. A. 10th Cir. Motion of respondent Terry L. Nichols for leave
to proceed in forma pauperis granted. Certiorari denied. Re-
ported below: 119 F. 3d 806.

No. 97–745. Choina v. E. I. du Pont de Nemours & Co.
C. A. 5th Cir. Certiorari denied. Justice O’Connor took no
part in the consideration or decision of this petition. Reported
below: 121 F. 3d 703.

No. 97–905. Galvao v. Gillette Co. C. A. 1st Cir. Certio-
rari denied. Justice Breyer took no part in the consideration
or decision of this petition. Reported below: 121 F. 3d 695.

No. 97–6993. Craig v. Martin. C. A. 10th Cir. Certiorari
before judgment denied.

No. 97–7521. Gosch v. Johnson, Director, Texas Depart-
ment of Criminal Justice, Institutional Division. C. A. 5th
Cir. Certiorari denied. Reported below: 136 F. 3d 138.

Statement of Justice Souter, with whom Justice Stevens,
Justice Ginsburg, and Justice Breyer join, respecting the
denial of the petition for writ of certiorari.

Although my vote is to deny certiorari, I add this further word
on the earlier order staying petitioner’s execution, for which I
also voted, ante, p. 1071. One consideration bearing on a decision
to order a stay is the prospect for relief if the case should be
taken for review. Barefoot v. Estelle, 463 U. S. 880, 895 (1983).
Although the stress placed on this factor assumes, of course, that
this Court can adequately make such an assessment, the peculiar
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circumstances of this case made it unusually difficult for me to
come to any confident judgment about possible entitlement to relief
in the short time of some 90 minutes between our receipt of the
ruling of the Court of Appeals and the time then set for petitioner’s
execution. This was so in part because the grounds for relief
raised by petitioner included claims under Strickland v. Washing-
ton, 466 U. S. 668 (1984), and Giglio v. United States, 405 U. S. 150
(1972), on each of which there were potential evidentiary issues
dependent on a state-court record, subject to conditional defer-
ence by the District Court under 28 U. S. C. § 2254(e). My own
difficulty reflected disagreement within the Court of Appeals over
the adequacy of less than a day’s time (instead of the normal
briefing and argument period) for that court to review the sound-
ness of the District Court’s reliance on the state-court evidence
and findings. Given the importance of adequate review on a first
(and, presumably, only) federal habeas petition, I voted to stay the
execution to allow further time to examine claims coming to us in
such unusual circumstances.

Rehearing Denied

No. 96–1987. Nippon Paper Industries Co., Ltd. v. United
States, ante, p. 1044;

No. 96–8341. Cooksey v. Bowersox, Superintendent, Po-
tosi Correctional Center, ante, p. 1027;

No. 97–39. Naumov v. University of Pittsburgh, ante,
p. 859;

No. 97–515. Tsipouras v. Meshbesher, Birrell & Dunlap,
Ltd., et al., ante, p. 982;

No. 97–588. Harris v. New Jersey, ante, p. 997;
No. 97–5242. In re Clark, ante, p. 805;
No. 97–5243. In re Clark, ante, p. 805;
No. 97–5244. In re Clark, ante, p. 805;
No. 97–5282. Polley v. United States, ante, p. 1016;
No. 97–5351. Borroto v. United States, ante, p. 889;
No. 97–5621. Slagel v. Shell Petroleum, Inc., et al., ante,

p. 934;
No. 97–5841. Jackson v. Johnson et al., ante, p. 956;
No. 97–6000. Strable v. South Carolina, ante, p. 972;
No. 97–6070. Connelly v. Borough of Forest Hills, Penn-

sylvania, ante, p. 959;
No. 97–6117. Mathis v. Ciambrone et al., ante, p. 1000;
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No. 97–6136. Carrasquillo v. Johnson, Director, Texas
Department of Criminal Justice, Institutional Division,
ante, p. 972;

No. 97–6278. McKellip v. Sorrell, Anderson, Lehrman,
Wanner & Thomas et al., ante, p. 1017;

No. 97–6306. Erdman v. Grayson, Warden, ante, p. 1018;
No. 97–6372. In re Tyler et al., ante, p. 1027;
No. 97–6415. Cosgrove v. Sears, Roebuck & Co., ante,

p. 1004;
No. 97–6620. Swain v. Detroit Board of Education et al.,

ante, p. 1057;
No. 97–6738. McDermott v. Kansas Associates, Inc., ante,

p. 1060;
No. 97–6832. Reidt v. United States Court of Appeals for

the Ninth Circuit, ante, p. 1061; and
No. 97–7035. Waletzki v. United States, ante, p. 1067. Pe-

titions for rehearing denied.

No. 97–718. Reynolds v. United States, ante, p. 998. Mo-
tion of petitioner for leave to proceed further herein in forma
pauperis granted. Petition for rehearing denied.

No. 97–6389. Gerwig v. Newman et al., ante, p. 1031. Mo-
tion for leave to file petition for rehearing denied.

February 24, 1998

Miscellaneous Order

No. 97–8054 (A–641). In re Powell. Application for stay of
execution of sentence of death, presented to Justice Thomas,
and by him referred to the Court, denied. Petition for writ of
habeas corpus denied. Justice Stevens would grant the appli-
cation for stay of execution.

February 27, 1998

Probable Jurisdiction Noted

No. 97–1374. Clinton, President of the United States,
et al. v. City of New York et al. Appeal from D. C. D. C.
Motion of the parties to expedite consideration and to expedite
briefing schedule granted. Probable jurisdiction noted. Brief of
the Solicitor General is to be filed with the Clerk and served upon
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opposing counsel on or before 3 p.m., Friday, March 13, 1998.
Briefs of appellees are to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Friday, April 3, 1998. A
reply brief, if any, is to be filed with the Clerk and served upon
opposing counsel on or before 3 p.m., Monday, April 13, 1998.
This Court’s Rule 29.2 does not apply. Oral argument is set for
Monday, April 27, 1998. Reported below: 985 F. Supp. 168.

March 2, 1998

Certiorari Granted—Vacated and Remanded
No. 96–2046. Shalala, Secretary of Health and Human

Services v. Toledo Hospital. C. A. 6th Cir. Certiorari
granted, judgment vacated, and case remanded for further con-
sideration in light of Regions Hospital v. Shalala, ante, p. 448.
Reported below: 104 F. 3d 791.

No. 97–625. Dryden et al. v. Madison County, Florida.
Sup. Ct. Fla. Certiorari granted, judgment vacated, and case
remanded for further consideration in light of Newsweek, Inc. v.
Florida Dept. of Revenue, ante, p. 442. Reported below: 696 So.
2d 728.

No. 97–1048. National Association for the Advancement
of Colored People, Minneapolis Branch, et al. v. Metro-
politan Council. C. A. 8th Cir. Certiorari granted, judgment
vacated, and case remanded for further consideration in light of
Rivet v. Regions Bank of La., ante, p. 470. Reported below: 125
F. 3d 1171.

Miscellaneous Orders
No. D–1878. In re Disbarment of Kersner. Disbarment

entered. [For earlier order herein, see ante, p. 992.]

No. D–1885. In re Disbarment of Garver. Disbarment
entered. [For earlier order herein, see ante, p. 1025.]

No. D–1917. In re Disbarment of Barton. Robert W. Bar-
ton, of Harrisburg, Pa., is suspended from the practice of law in
this Court, and a rule will issue, returnable within 40 days, re-
quiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. D–1918. In re Disbarment of Bouldin. Jay William
Bouldin, of Jonesboro, Ga., is suspended from the practice of law
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in this Court, and a rule will issue, returnable within 40 days,
requiring him to show cause why he should not be disbarred from
the practice of law in this Court.

No. M–36. Sherman v. Sherman et al. Motion for recon-
sideration of order denying motion to direct the Clerk to file
petition for writ of certiorari out of time [ante, p. 1073] denied.

No. M–45. Joerger v. Reno, Attorney General. Motion
to direct the Clerk to file petition for writ of certiorari out of
time denied.

No. 97–300. Stewart, Director, Arizona Department of
Correction, et al. v. Martinez-Villareal. C. A. 9th Cir.
[Certiorari granted, ante, p. 912.] Motion for appointment of
counsel granted, and it is ordered that Sean D. O’Brien, Esq., of
Kansas City, Mo., be appointed to serve as counsel for respondent
in this case.

No. 97–634. Pennsylvania Department of Corrections et
al. v. Yeskey. C. A. 3d Cir. [Certiorari granted, ante, p. 1086.]
Motion of respondent for leave to proceed further herein in forma
pauperis granted.

No. 97–956. Lufthansa German Airlines v. Krys et ux.,
ante, p. 1111. Motion of respondents for attorney’s fees denied.

No. 97–7737. In re Rodriguez;
No. 97–7785. In re Wade;
No. 97–7801. In re Sadlier;
No. 97–7802. In re Sadlier; and
No. 97–7835. In re LeBlanc. Petitions for writs of habeas

corpus denied.

Certiorari Granted
No. 97–889. Wright v. Universal Maritime Service Corp.

et al. C. A. 4th Cir. Certiorari granted. Reported below: 121
F. 3d 702.

Certiorari Denied
No. 96–2018. AEDC Federal Credit Union et al. v. First

City Bank et al.; and
No. 97–100. National Credit Union Administration v.

First City Bank et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 111 F. 3d 433.
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No. 97–641. Premo, Director, California Department of
Rehabilitation v. Martin et al. C. A. 9th Cir. Certiorari
denied. Reported below: 119 F. 3d 764.

No. 97–837. Stigile et al. v. Clinton, President of the
United States, et al. C. A. D. C. Cir. Certiorari denied.
Reported below: 110 F. 3d 801.

No. 97–870. L. B. Foster Co. v. Equal Employment Op-
portunity Commission. C. A. 3d Cir. Certiorari denied. Re-
ported below: 123 F. 3d 746.

No. 97–877. Cockrell v. Commissioner of Internal Reve-
nue. C. A. 2d Cir. Certiorari denied. Reported below: 116 F.
3d 1472.

No. 97–883. Grady v. Sovereign Order of Saint John of
Jerusalem, Inc., et al. C. A. 6th Cir. Certiorari denied. Re-
ported below: 119 F. 3d 1236.

No. 97–885. Engelhart et al. v. Consolidated Rail Cor-
poration et al. C. A. 3d Cir. Certiorari denied. Reported
below: 127 F. 3d 1095.

No. 97–888. Missouri et al. v. Liddell et al. C. A. 8th
Cir. Certiorari denied. Reported below: 126 F. 3d 1049.

No. 97–892. In re Lonardo et al. C. A. Fed. Cir. Certio-
rari denied. Reported below: 119 F. 3d 960.

No. 97–902. Strawberry v. Albright, Secretary of State.
C. A. D. C. Cir. Certiorari denied. Reported below: 111 F. 3d
943.

No. 97–908. Leath v. American Medical International
Inc. C. A. 5th Cir. Certiorari denied. Reported below: 125 F.
3d 852.

No. 97–914. Jefferson v. Bertsch, aka Bertsch & Co., et
al. C. A. 7th Cir. Certiorari denied. Reported below: 124 F.
3d 204.

No. 97–920. California v. Smith. Ct. App. Cal., 1st App.
Dist. Certiorari denied.

No. 97–921. Thompson v. Long. Ct. App. Ga. Certiorari de-
nied. Reported below: 225 Ga. App. 719, 484 S. E. 2d 666.
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No. 97–949. Gill v. System Planning Corp. C. A. 4th Cir.
Certiorari denied. Reported below: 121 F. 3d 698.

No. 97–967. Kelly v. Bossier City. Ct. App. La., 2d Cir.
Certiorari denied. Reported below: 693 So. 2d 16.

No. 97–970. Smith et al. v. Allen, Personal Representa-
tive of Allen, Deceased; and

No. 97–978. City of Muskogee v. Allen, Personal Repre-
sentative of Allen, Deceased. C. A. 10th Cir. Certiorari
denied. Reported below: 119 F. 3d 837.

No. 97–1004. Ahmed v. Greenwood et al. C. A. 1st Cir.
Certiorari denied. Reported below: 118 F. 3d 886.

No. 97–1063. Vedalier v. Falcon Drilling Co., Inc., et al.
C. A. 5th Cir. Certiorari denied. Reported below: 129 F. 3d 608.

No. 97–1067. Coleman Oil Co., Inc. v. Circle K Corp. et al.
C. A. 9th Cir. Certiorari denied. Reported below: 127 F. 3d 904.

No. 97–1073. Nelson v. Grisham et al. C. A. D. C. Cir.
Certiorari denied. Reported below: 132 F. 3d 1481.

No. 97–1092. Travis v. Board of Regents of the Univer-
sity of Texas System et al. C. A. 5th Cir. Certiorari denied.
Reported below: 122 F. 3d 259.

No. 97–1096. Gorod v. Massachusetts et al. C. A. 1st Cir.
Certiorari denied.

No. 97–1100. Wonder et al. v. Hyland. C. A. 9th Cir.
Certiorari denied. Reported below: 117 F. 3d 405 and 127 F. 3d
1135.

No. 97–1107. Laughlin et al. v. Perot et al. C. A. 8th
Cir. Certiorari denied. Reported below: 124 F. 3d 207.

No. 97–1110. Dick v. Peoples Bank of Bloomington. App.
Ct. Ill., 4th Dist. Certiorari denied. Reported below: 286 Ill.
App. 3d 1147, 709 N. E. 2d 1021.

No. 97–1116. Zaman (Tahirkhaili) v. Arizona. Sup. Ct.
Ariz. Certiorari denied. Reported below: 190 Ariz. 208, 946 P.
2d 459.
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No. 97–1119. Haeger v. Sullivan, Assistant DeKalb
County Solicitor, et al. C. A. 11th Cir. Certiorari denied.
Reported below: 121 F. 3d 723.

No. 97–1127. Hotchkiss v. Supreme Court of the United
States et al. C. A. 9th Cir. Certiorari denied. Reported
below: 122 F. 3d 1071.

No. 97–1153. Cass v. New York. App. Term, Sup. Ct. N. Y.,
9th and 10th Jud. Dists. Certiorari denied.

No. 97–1155. Moore v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 122 F. 3d 1064.

No. 97–1161. Olson v. Sun Bank. C. A. 11th Cir. Certiorari
denied. Reported below: 110 F. 3d 797.

No. 97–1168. Bragg v. State Bar of California. Sup. Ct.
Cal. Certiorari denied.

No. 97–1172. Lievsay v. Western Financial Savings Bank
et al. C. A. 9th Cir. Certiorari denied. Reported below: 118
F. 3d 661.

No. 97–1206. Schmier v. Jennings et al. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 97–1274. Vargas v. United States. C. A. Armed Forces.
Certiorari denied. Reported below: 48 M. J. 387.

No. 97–6080. Eaves v. Champion, Warden, et al. C. A.
10th Cir. Certiorari denied. Reported below: 113 F. 3d 1246.

No. 97–6347. Hoffman v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 119 F. 3d 2.

No. 97–6949. Medina v. California. Sup. Ct. Cal. Certio-
rari denied.

No. 97–6968. Saintfort v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 124 F. 3d 221.

No. 97–6984. Chaiken v. VV Publishing Corp. et al. C. A.
2d Cir. Certiorari denied. Reported below: 119 F. 3d 1018.

No. 97–7013. Morris v. Bell, Warden. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 198.
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No. 97–7042. Comeaux v. Louisiana. Sup. Ct. La. Certio-
rari denied. Reported below: 699 So. 2d 16.

No. 97–7157. Holman v. Page, Warden. C. A. 7th Cir. Cer-
tiorari denied. Reported below: 126 F. 3d 876.

No. 97–7287. Williams v. California. Sup. Ct. Cal. Certio-
rari denied. Reported below: 16 Cal. 4th 153, 940 P. 2d 710.

No. 97–7293. Tavakoli-Nouri v. Washington Hospital Cen-
ter et al. C. A. 4th Cir. Certiorari denied. Reported below:
121 F. 3d 700.

No. 97–7310. Townsend v. California. Sup. Ct. Cal. Cer-
tiorari denied.

No. 97–7318. Wilkinson v. Singletary, Secretary, Flor-
ida Department of Corrections. Dist. Ct. App. Fla., 2d Dist.
Certiorari denied.

No. 97–7319. Wilder v. Knight et al. C. A. 10th Cir. Cer-
tiorari denied. Reported below: 120 F. 3d 272.

No. 97–7327. Landon v. Singletary, Secretary, Florida
Department of Corrections, et al. C. A. 11th Cir. Certio-
rari denied.

No. 97–7350. Palonis v. Illinois. App. Ct. Ill., 1st Dist.
Certiorari denied. Reported below: 287 Ill. App. 3d 1114, 710
N. E. 2d 570.

No. 97–7363. Marroquin v. California. Ct. App. Cal., 2d
App. Dist. Certiorari denied.

No. 97–7370. Lebron v. Russo et al. C. A. 2d Cir. Certio-
rari denied.

No. 97–7412. Brown v. United States. C. A. 11th Cir. Cer-
tiorari denied.

No. 97–7417. Flowers v. California. Ct. App. Cal., 2d App.
Dist. Certiorari denied.

No. 97–7421. Johnston v. Missouri. Sup. Ct. Mo. Certio-
rari denied. Reported below: 957 S. W. 2d 734.

No. 97–7422. Langley v. Iowa. C. A. 8th Cir. Certiorari
denied. Reported below: 129 F. 3d 122.
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No. 97–7441. Bernal v. Lytle, Warden, et al. C. A. 10th
Cir. Certiorari denied. Reported below: 125 F. 3d 861.

No. 97–7457. Ramey v. Gober, Acting Secretary of Vet-
erans Affairs. C. A. Fed. Cir. Certiorari denied. Reported
below: 120 F. 3d 1239.

No. 97–7472. Violett v. Kentucky. Sup. Ct. Ky. Certio-
rari denied.

No. 97–7479. Strable v. Administrative Office of the
United States Courts et al. C. A. 4th Cir. Certiorari de-
nied. Reported below: 121 F. 3d 700.

No. 97–7508. Gross v. United States District Court for
the District of Massachusetts. C. A. 1st Cir. Certiorari
denied.

No. 97–7509. Godett v. Reno, Attorney General, et al.
C. A. 11th Cir. Certiorari denied.

No. 97–7518. Andrews v. Matesanz, Superintendent,
Bay State Correctional Center. C. A. 1st Cir. Certiorari
denied.

No. 97–7519. Brewer v. Marshall, Sheriff, Norfolk
County, Massachusetts. C. A. 1st Cir. Certiorari denied.
Reported below: 119 F. 3d 993.

No. 97–7529. Payne v. Ingle, Warden, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 127 F. 3d 1106.

No. 97–7574. McDonald v. Maryland. Ct. App. Md. Cer-
tiorari denied. Reported below: 347 Md. 452, 701 A. 2d 675.

No. 97–7590. Schwartz v. Emhart Glass Machinery, Inc.,
et al. C. A. 9th Cir. Certiorari denied.

No. 97–7594. Adams v. Department of the Navy. C. A. Fed.
Cir. Certiorari denied. Reported below: 129 F. 3d 134.

No. 97–7633. Kelley v. Missouri. Ct. App. Mo., Southern
Dist. Certiorari denied. Reported below: 953 S. W. 2d 73.

No. 97–7634. Johnson v. Roe, Warden, et al. C. A. 9th Cir.
Certiorari denied. Reported below: 132 F. 3d 39.
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No. 97–7638. Ruffin v. United States. C. A. 2d Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 114.

No. 97–7642. Alvarado v. United States;
No. 97–7680. Johnston v. United States;
No. 97–7684. Adams v. United States; and
No. 97–7686. Lowery v. United States. C. A. 5th Cir. Cer-

tiorari denied. Reported below: 127 F. 3d 380.

No. 97–7661. Hayward v. United States. C. A. 1st Cir.
Certiorari denied.

No. 97–7663. Dees v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 261.

No. 97–7681. Reece v. United States. C. A. 5th Cir. Cer-
tiorari denied. Reported below: 127 F. 3d 34.

No. 97–7683. Tyndall v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 129 F. 3d 123.

No. 97–7688. Chang Han Chen v. United States. C. A.
4th Cir. Certiorari denied. Reported below: 131 F. 3d 375.

No. 97–7690. Suarez v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 130 F. 3d 442.

No. 97–7693. Sobrilski v. United States. C. A. 8th Cir.
Certiorari denied. Reported below: 127 F. 3d 669.

No. 97–7696. Montano v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 131 F. 3d 140.

No. 97–7699. Ball v. United States. C. A. 8th Cir. Cer-
tiorari denied. Reported below: 124 F. 3d 208.

No. 97–7701. Guerrero v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 132 F. 3d 1454.

No. 97–7703. Uzuegbunam v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 120 F. 3d 264.

No. 97–7705. Reyes-Cruz v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 134 F. 3d 367.

No. 97–7713. Taylor v. United States. C. A. 11th Cir.
Certiorari denied. Reported below: 130 F. 3d 444.



522ORD Unit: $PT2 [02-08-00 08:06:09] PGT: ORDPP (Prelim. Print)

1153ORDERS

March 2, 1998522 U. S.

No. 97–7714. Tenorio v. United States. C. A. 9th Cir.
Certiorari denied. Reported below: 127 F. 3d 1108.

No. 97–7715. Testerman v. United States. C. A. 4th Cir.
Certiorari denied. Reported below: 129 F. 3d 1261.

No. 97–7717. Little v. United States. C. A. 4th Cir. Cer-
tiorari denied. Reported below: 125 F. 3d 849.

No. 97–7718. McGill v. United States. C. A. 9th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 128.

No. 97–7719. McNeil v. United States. C. A. 5th Cir.
Certiorari denied. Reported below: 129 F. 3d 609.

No. 97–7726. Torres-Echavarria v. United States. C. A.
2d Cir. Certiorari denied. Reported below: 129 F. 3d 692.

No. 97–7746. Carter v. United States. C. A. 6th Cir. Cer-
tiorari denied. Reported below: 129 F. 3d 1265.

No. 97–7750. Erevia-Suarez v. United States. C. A. 9th
Cir. Certiorari denied. Reported below: 132 F. 3d 40.

No. 97–7752. DePace v. United States; and
No. 97–7753. DePace v. United States. C. A. 11th Cir.

Certiorari denied. Reported below: 120 F. 3d 233.

No. 97–7761. Amaya-Sanchez v. United States. C. A. 10th
Cir. Certiorari denied. Reported below: 132 F. 3d 43.

No. 97–775. Abbott Laboratories et al. v. Huggins. C. A.
7th Cir. Certiorari denied. Justice O’Connor and Justice
Breyer took no part in the consideration or decision of this peti-
tion. Reported below: 123 F. 3d 599.

No. 97–1028. Macri et al. v. King County. C. A. 9th Cir.
Motion of Pacific Legal Foundation et al. for leave to file a brief
as amici curiae granted. Certiorari denied. Reported below:
126 F. 3d 1125.

No. 97–1071. Marshall, Warden, et al. v. Turner. C. A.
9th Cir. Motion of respondent for leave to proceed in forma
pauperis granted. Certiorari denied. Reported below: 121 F.
3d 1248.

No. 97–1210. Blue Cross & Blue Shield of Michigan v.
BPS Clinical Laboratories et al. Ct. App. Mich. Motion of
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Michigan Manufacturers Association for leave to file a brief as
amicus curiae granted. Certiorari denied. Reported below: 217
Mich. App. 687, 552 N. W. 2d 919.

Rehearing Denied

No. 96–1279. Rogers v. United States, ante, p. 252;
No. 96–9379. La Grange v. Longoria, ante, p. 845;
No. 96–9536. Janneh v. Runyon, Postmaster General,

ante, p. 854;
No. 97–773. DiRussa v. Dean Witter Reynolds, Inc., et

al., ante, p. 1049;
No. 97–825. Millner v. ITT Aerospace/Communications Di-

vision of ITT Corp., Inc., ante, p. 1050;
No. 97–5859. Williams v. United States, ante, p. 1053;
No. 97–6087. Fore v. Denny’s Inc. et al., ante, p. 1000;
No. 97–6121. Crocker v. Robinson, Western Regional Di-

rector, Pennsylvania Board of Probation and Parole, et
al., ante, p. 972;

No. 97–6218. Wilcher v. Mississippi (two judgments), ante,
p. 1053;

No. 97–6352. Maloney v. Workers’ Compensation Appeals
Board of California et al., ante, p. 1054;

No. 97–6463. Johnson v. California et al., ante, p. 1054;
No. 97–6479. Hollowell v. Johnson, ante, p. 1055;
No. 97–6516. Tavakoli-Nouri v. Mitchell, ante, p. 1055;
No. 97–6531. Bergmann v. Candler County Department

of Family and Children Services et al., ante, p. 1056;
No. 97–6662. Turnmire v. Bernhardt, Warden, ante, p. 1059;
No. 97–6899. Jones v. The Pep Boys, Manny, Moe, and Jack

of California, ante, p. 1094;
No. 97–6962. Martin v. Angelone, Director, Virginia De-

partment of Corrections, ante, p. 1065;
No. 97–7093. Edmunson v. Savko et al., ante, p. 1096; and
No. 97–7154. In re Langworthy, ante, p. 1088. Petitions for

rehearing denied.
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ABUSE-OF-DISCRETION STANDARD OF REVIEW. See Admissibil-

ity of Evidence.

ADMINISTRATIVE PROCEDURE ACT. See Standing to Sue.

ADMISSIBILITY OF EVIDENCE.

Expert testimony—Standard of review.—A court of appeals should
apply an abuse-of-discretion standard in reviewing a district court’s deci-
sion to admit or exclude expert testimony such as the scientific testimony
excluded in this case. General Electric Co. v. Joiner, p. 136.

AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967.

Employee’s release of claims against employer.—A release that does
not comply with Older Workers Benefit Protection Act requirements can-
not bar an ADEA claim. Oubre v. Entergy Operations, Inc., p. 422.

ALABAMA. See Jurisdiction, 3.

ALASKA NATIVE CLAIMS SETTLEMENT ACT. See Indians, 1.

ALIMONY. See Constitutional Law, V.

ANTITRUST ACTS.

Sherman Act—Price fixing.—Albrecht v. Herald Co., 390 U. S. 145—in
which this Court held that vertical maximum price fixing is a per se viola-
tion of Sherman Act—is overruled. State Oil Co. v. Khan, p. 3.

ARREST WARRANTS. See Civil Rights Act of 1871.

AUDITS OF HOSPITALS. See Social Security.

BANKING. See Constitutional Law, II.

BANKRUPTCY.

Voidable preferences—Perfection of security interest.—A creditor may
not invoke “enabling loan” exception to 11 U. S. C. § 547’s voidable prefer-
ence provisions if it perfects its security interest more than 20 days after
debtor receives property, even though perfection occurs within a state-
law grace period. Fidelity Financial Services, Inc. v. Fink, p. 211.

BANKS. See Standing to Sue.

1155
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BOUNDARIES. See Indians, 2.

BRIBERY. See Criminal Law, 2.

CAPITAL MURDER. See Constitutional Law, I.

CERTIORARI. See Supreme Court, 3.

CHEVRON ANALYSIS. See Federal Credit Union Act.

CITY CHARTERS. See Voting Rights Act of 1965.

CIVIL RIGHTS ACT OF 1871.

Damages under 42 U. S. C. § 1983—Prosecutor’s false statements.—Sec-
tion 1983 may create a damages remedy against a state prosecutor making
false statements of fact in an affidavit supporting an arrest warrant appli-
cation, since such conduct is not protected by absolute prosecutorial immu-
nity. Kalina v. Fletcher, p. 118.

CIVIL SERVICE REFORM ACT.

Federal employees—Sanctions for false statements.—Act does not pre-
clude a federal agency from sanctioning an employee for making false
statements in response to an underlying charge of employment-related
misconduct. Lachance v. Erickson, p. 262.

CLAIM PRECLUSION. See Jurisdiction, 2.

CONGRESSIONAL ELECTIONS. See Federal-State Relations.

CONSPIRACIES. See Criminal Law, 2.

CONSTITUTIONAL LAW. See also Jurisdiction, 3.

I. Cruel and Unusual Punishment.

Death penalty—Jury instructions on mitigation.—Virginia trial
court’s refusal to instruct petitioner’s capital jury on mitigation generally
and on particular statutorily defined mitigating factors did not violate
Eighth and Fourteenth Amendments. Buchanan v. Angelone, p. 269.

II. Double Jeopardy.

Federal banking charges—Prior administrative proceedings.—Double
jeopardy did not bar petitioners’ prosecution on federal banking charges,
since earlier monetary-penalty and occupational-debarment administra-
tive proceedings were civil, not criminal. Hudson v. United States, p. 93.

III. Due Process.

1. Federal employees—Sanctions for false statements.—Due Process
Clause does not preclude a federal agency from sanctioning an employee
for making false statements in response to an underlying charge of
employment-related misconduct. Lachance v. Erickson, p. 262.
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CONSTITUTIONAL LAW—Continued.

2. State sales tax—Retroactive relief.—Florida court erred, under
Reich v. Collins, 513 U. S. 106, 108–112, in denying petitioner access to an
adequate postpayment remedy for refund of taxes paid under an unconsti-
tutional sales tax exemption scheme. Newsweek, Inc. v. Florida Dept. of
Revenue, p. 442.

IV. Full Faith and Credit.

State court’s authority—Limit on witness’ testimony in all courts.—
Full faith and credit is not owed to a Michigan order enjoining a witness
from testifying pursuant to another jurisdiction’s subpoena in a case
involving persons and causes outside Michigan’s governance. Baker v.
General Motors Corp., p. 222.

V. Privileges and Immunities Clause.

State income tax—Alimony—Nonresidents’ treatment.—Absent a sub-
stantial reason for treating New York nonresidents differently from
residents, a state tax law that denies only nonresidents an income tax
deduction for alimony payments violates Privileges and Immunities
Clause. Lunding v. New York Tax Appeals Tribunal, p. 287.

COURTS OF APPEALS. See Admissibility of Evidence; Habeas

Corpus.

CREDITORS AND DEBTORS. See Bankruptcy.

CREDIT UNIONS. See Federal Credit Union Act; Standing to Sue.

CRIMINAL LAW. See also Constitutional Law, I; II; Habeas Corpus;

Supreme Court, 3.

1. False statements—“Exculpatory no” doctrine.—There is no excep-
tion to criminal liability under 18 U. S. C. § 1001 for a false statement that
consists of mere denial of wrongdoing, the so-called “exculpatory no.”
Brogan v. United States, p. 398.

2. Racketeer Influenced and Corrupt Organizations Act—Bribery—
Predicate acts.—Title 18 U. S. C. § 666(a)(B) does not require that a prohib-
ited bribe have any effect upon federal funds; under § 1962(d), a RICO
conspirator need not himself have committed, or agreed to commit, two or
more predicate acts that are requisite for a substantive RICO offense.
Salinas v. United States, p. 52.

3. Student loan funds—Intent to defraud.—Specific intent to defraud
someone, whether United States or another, is not an element of misappli-
cation of federally insured student loan funds proscribed by 20 U. S. C.
§ 1097(a). Bates v. United States, p. 23.

CRUEL AND UNUSUAL PUNISHMENT. See Constitutional Law, I.
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DEATH PENALTY. See Constitutional Law, I.

DISCRIMINATION AGAINST NONRESIDENTS OF STATE. See
Constitutional Law, V.

DISCRIMINATION IN EMPLOYMENT. See Age Discrimination in

Employment Act of 1967.

DISCRIMINATION ON BASIS OF AGE. See Age Discrimination in

Employment Act of 1967.

DOUBLE JEOPARDY. See Constitutional Law, II.

DUE PROCESS. See Constitutional Law, III; Jurisdiction, 3.

EIGHTH AMENDMENT. See Constitutional Law, I.

ELECTIONS. See Federal-State Relations; Voting Rights Act of

1965.

EMPLOYER AND EMPLOYEES. See Age Discrimination in Employ-

ment Act of 1967; Civil Service Reform Act; Constitutional

Law, III, 1; Labor; Multiemployer Pension Plan Amendments Act

of 1980.

EMPLOYMENT DISCRIMINATION. See Age Discrimination in Em-

ployment Act of 1967.

EMPLOYMENT-RELATED MISCONDUCT. See Civil Service Reform

Act; Constitutional Law, III, 1.

“ENABLING LOAN” EXCEPTION. See Bankruptcy.

EQUAL PROTECTION OF THE LAWS. See Jurisdiction, 3.

EVIDENCE. See Admissibility of Evidence.

“EXCULPATORY NO” DOCTRINE. See Criminal Law, 1.

EXPERT TESTIMONY. See Admissibility of Evidence.

FALSE STATEMENTS. See Civil Rights Act of 1871; Civil Service

Reform Act; Constitutional Law, III, 1; Criminal Law, 1.

FEDERAL COURTS. See Admissibility of Evidence; Habeas Cor-

pus; Jurisdiction, 1, 2.

FEDERAL CREDIT UNION ACT. See also Standing to Sue.

Federal credit union membership.—National Credit Union Administra-
tion’s interpretation of FCUA § 109—which limits federal credit union
membership to “groups having a common bond of occupation or associa-
tion, or to groups within a well-defined neighborhood, community, or rural
district”—to permit credit unions to be composed of multiple, unrelated
employer groups is impermissible under first step of Chevron analysis.
National Credit Union Admin. v. First Nat. Bank & Trust Co., p. 479.
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FEDERAL EMPLOYER AND EMPLOYEES. See Civil Service Re-

form Act; Constitutional Law, III, 1.

FEDERALLY INSURED STUDENT LOANS. See Criminal Law, 3.

FEDERAL-STATE RELATIONS.

Federal election date—State open primary law.—Louisiana’s open pri-
mary law—which provides that a candidate for congressional office who
receives a majority in primary is elected without any action being taken
on federal election day—conflicts with federal law setting date for federal
elections. Foster v. Love, p. 67.

FIFTH AMENDMENT. See Constitutional Law, II; III, 1.

FINAL JUDGMENTS. See Jurisdiction, 3.

FLORIDA. See Constitutional Law, III, 2.

FOURTEENTH AMENDMENT. See Constitutional Law, I; III, 2;
Jurisdiction, 3.

FRAUD. See Criminal Law, 3.

FULL FAITH AND CREDIT. See Constitutional Law, IV.

GEORGIA. See Voting Rights Act of 1965.

GRADUATE MEDICAL EDUCATION. See Social Security.

HABEAS CORPUS.

Procedural default.—A court of appeals reviewing a district court’s
habeas decision is not required to raise issue of procedural default
sua sponte. Trest v. Cain, p. 87.

HARMLESS-ERROR ANALYSIS. See Supreme Court, 3.

HOSPITAL AUDITS. See Social Security.

IMMUNITY FROM SUIT. See Civil Rights Act of 1871.

INCOME TAXES. See Constitutional Law, V.

INDIANS.

1. Indian country—Alaska Native Claims Settlement Act—Taxes.—
Because land acquired by respondent Tribe pursuant to ANCSA is not
“Indian country,” Tribe could not tax nonmembers conducting business on
land. Alaska v. Native Village of Venetie Tribal Government, p. 520.

2. Reservation lands—Jurisdiction over a landfill.—Language and
context of 1894 surplus land Act demonstrate that Congress meant to di-
minish Yankton Sioux Reservation, such that a landfill on unallotted,
ceded, former reservation lands is within South Dakota’s primary jurisdic-
tion. South Dakota v. Yankton Sioux Tribe, p. 329.
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IN FORMA PAUPERIS. See Supreme Court, 4.

INTENT TO DEFRAUD. See Criminal Law, 3.

JURISDICTION.

1. Federal courts—Removal.—A case containing claims that state or
local administrative action violates federal law, but also containing state-
law claims for on-record review of administrative findings, can be removed
to federal district court. Chicago v. International College of Surgeons,
p. 156.

2. Federal courts—Removal.—Claim preclusion by reason of a prior
federal judgment is a defensive plea that provides no basis for removal;
such a defense is properly made in state proceedings, subject to this
Court’s ultimate review. Rivet v. Regions Bank of La., p. 470.

3. Supreme Court—Final judgment in court below.—Because Alabama
Supreme Court remanded this case for further proceedings and, thus, has
not yet rendered a final judgment, this Court lacks jurisdiction to review
that court’s decision on petitioners’ claim that selective denial of fire pro-
tection to disfavored minorities, in violation of due process and equal pro-
tection, was proximate cause of their decedent’s death. Jefferson v. City
of Tarrant, p. 75.

JURY INSTRUCTIONS. See Constitutional Law, I.

LABOR.

National Labor Relations Act—Union’s continuing majority sup-
port.—National Labor Relations Board rule that an employer may poll its
employees if it has a “good faith reasonable doubt” about an incumbent
union’s continuing majority support is facially rational and consistent with
NLRA, but record does not support finding that petitioner lacked such a
doubt. Allentown Mack Sales & Service, Inc. v. NLRB, p. 359.

LIMITATIONS PERIODS. See Multiemployer Pension Plan Amend-

ments Act of 1980.

LOUISIANA. See Federal-State Relations.

MAJORITY-VOTING ELECTORAL SYSTEMS. See Voting Rights Act

of 1965.

MAXIMUM PRICE FIXING. See Antitrust Acts.

MAYORAL ELECTIONS. See Voting Rights Act of 1965.

MEDICAL SCHOOL EDUCATION. See Social Security.

MEDICARE. See Social Security.

MICHIGAN. See Constitutional Law, IV.
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MITIGATING FACTORS. See Constitutional Law, I.

MULTIEMPLOYER PENSION PLAN AMENDMENTS ACT OF 1980.

Employer’s withdrawal liability—Limitations period.—Act’s 6-year
statute of limitations on a pension fund’s action to collect unpaid with-
drawal liability does not begin to run until an employer misses a scheduled
installment payment; action is timely as to any such payments coming due
during six years preceding suit. Bay Area Laundry and Dry Cleaning
Pension Trust Fund v. Ferbar Corp. of Cal., p. 192.

NATIONAL LABOR RELATIONS ACT. See Labor.

NEW YORK. See Constitutional Law, V.

OLDER WORKERS BENEFIT PROTECTION ACT. See Age Discrim-

ination in Employment Act of 1967.

OPEN PRIMARIES. See Federal-State Relations.

PENSION PLANS. See Multiemployer Pension Plan Amendments

Act of 1980.

PREDICATE ACTS. See Criminal Law, 2.

PREFERENCES. See Bankruptcy.

PRICE FIXING. See Antitrust Acts.

PRIMARY ELECTIONS. See Federal-State Relations.

PRIVILEGES AND IMMUNITIES CLAUSE. See Constitutional

Law, V.

PROCEDURAL DEFAULT. See Habeas Corpus.

PROSECUTORIAL IMMUNITY. See Civil Rights Act of 1871.

RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS

ACT. See Criminal Law, 2.

“REAUDIT” RULE. See Social Security.

REFUND OF TAXES. See Constitutional Law, III, 2.

REMOVAL JURISDICTION. See Jurisdiction, 1, 2.

REPETITIOUS FILINGS. See Supreme Court, 4.

RESERVATION LANDS. See Indians, 2.

RETROACTIVITY OF FEDERAL RULES. See Social Security.

SALES TAXES. See Constitutional Law, III, 2.

SCIENTIFIC TESTIMONY. See Admissibility of Evidence.
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SECTION 1983. See Civil Rights Act of 1871.

SECURITY INTERESTS. See Bankruptcy.

SHERMAN ACT. See Antitrust Acts.

SOCIAL SECURITY.

Medicare—Provider reimbursement—Retroactivity of “reaudit”
rule.—Rule permitting a second audit of a hospital’s base-year graduate
medical education (GME) costs in order to ensure accurate future provider
reimbursements is not impermissibly retroactive and is a reasonable in-
terpretation of Medicare’s “GME Amendment.” Regions Hospital v.
Shalala, p. 448.

SOUTH DAKOTA. See Indians, 2.

STANDARD OF REVIEW. See Admissibility of Evidence.

STANDING TO SUE.

Administrative Procedure Act—Banks.—Banks have standing under
APA to seek federal-court review of National Credit Union Administra-
tion’s interpretation of § 109 of Federal Credit Union Act. National
Credit Union Admin. v. First Nat. Bank & Trust Co., p. 479.

STATE TAXES. See Constitutional Law, III, 2; V.

STATUTES OF LIMITATIONS. See Multiemployer Pension Plan

Amendments Act of 1980.

STUDENT LOANS. See Criminal Law, 3.

SUBPOENAS. See Constitutional Law, IV.

SUPREME COURT. See also Jurisdiction, 3.
1. Notation of the death of Justice Brennan (retired), p. vii.
2. Presentation of Solicitor General, p. ix.
3. Certiorari.—Because question on which this Court granted certio-

rari—whether failure to instruct on an element of an offense is harmless
error where defendant admitted that element at trial—is not fairly pre-
sented by record, writ is dismissed as improvidently granted. Rogers v.
United States, p. 252.

4. In forma pauperis—Repetitious filings.—Abusive filers are denied
in forma pauperis status in noncriminal matters. Arteaga v. United
States Court of Appeals for Ninth Circuit, p. 446; Brown v. Williams, p. 1.

TAXES. See Constitutional Law, III, 2; V; Indians, 1.

TESTIMONY. See Constitutional Law, IV.

UNIONS. See Labor.
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UNPAID WITHDRAWAL LIABILITY. See Multiemployer Pension

Plan Amendments Act of 1980.

VERTICAL MAXIMUM PRICE FIXING. See Antitrust Acts.

VIRGINIA. See Constitutional Law, I.

VOIDABLE PREFERENCES. See Bankruptcy.

VOTING RIGHTS ACT OF 1965.

Section 5—Preclearance—City charter’s majority-voting system.—
Georgia city did not need preclearance under § 5 of Act for adoption of
a majority-voting system in mayoral elections, since Attorney General’s
preclearance of a 1968 statewide law encompassed such adoption. City of
Monroe v. United States, p. 34.

WITHDRAWAL LIABILITY. See Multiemployer Pension Plan

Amendments Act of 1980.

WORDS AND PHRASES.

“Groups having a common bond of occupation or association, or . . .
groups within a well-defined neighborhood, community, or rural dis-
trict.” § 109, Federal Credit Union Act, 12 U. S. C. § 1759. National
Credit Union Admin. v. First Nat. Bank & Trust Co., p. 479.

WRITS OF CERTIORARI. See Supreme Court, 3.


