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l. INTRODUCTION
A. BACKGROUND

11 On 5 January 1999, Mexico requested consultations with Guatemala under Article 4 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU") and
Article 17.3 of the Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade 1994 ("AD Agreement") regarding the definitive anti-dumping measure imposed by
Guatemaa on imports of Portland cement from Cooperativa Manufacturera de Cemento Portland la
Cruz Azul, SCL, of Mexico ("Cruz Azul"), aswell as the actions that preceded it (WT/DS156/1).

12 Mexico and Guatemala held one-day consultations on 23 February 1999, but failed to reach a
mutually satisfactory solution.

B. ESTABLISHMENT AND COMPOSITION OF THE PANEL

1.3 On 26 July 1999, pursuant to Article 17.4 of the AD Agreement and Article 6.2 of the DSU,
Mexico requested the establishment of a panel to examine the consistency of Guatemaas definitive
anti-dumping measure on imports of Portland cement from Mexico, as well as the actions that
preceded it, with Guatemalas obligations under the Agreement Establishing the World Trade
Organization ("WTO Agreement"), in particular those contained in the AD Agreement (WT/DS156/2
and WT/DS156/2/Corr.1).

14 At the meeting of the Dispute Settlement Body ("DSB") on 26 July 1999, Guatemala stated
that it could not join the consensus to establish a panel until certain domestic procedures concerning
the investigation had been completed. The DSB agreed to revert to this matter at alater date.

15 At its meeting on 22 September 1999, the DSB established a panel in accordance with
Article 6 of the DSU with standard terms of reference. The terms of reference were:

"To examine, in the light of the relevant provisions of the covered agreements cited by
Mexico in documents WT/DS/156/2 and WT/DS/156/2/Corr.1, the matter referred to
the DSB by Mexico in that document and to make such findings as will assist the DSB

in making the recommendations or in giving the rulings provided for in those
agreements’'.

16 Ecuador, El Salvador, the European Communities, Honduras and the United States reserved
their rights to participate in the Panel proceedings as third parties.

1.7 On 12 October 1999, Mexico requested the Director-General to determine the composition of
the Pandl, pursuant to Article 8.7 of the DSU. The Director-General composed the following Panel:

Chairman: Mr. Johan Human
Members: Mr. Antonio Buencamino
Mr. Oscar Hernandez
C. PANEL PROCEEDINGS

18 The Panel met with the parties on 15-16 February 2000 and 12-13 April 2000.
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I. FACTUAL ASPECTS

21 This dispute concerns the definitive anti-dumping measure imposed by Guatemalas Ministry
of Economy ("Ministry”), as well as the actions that preceded it, in particular the anti-dumping
investigation against imports of grey Portland cement from Cruz Azul, a Mexican producer.
Cementos Progreso SA ("Cementos Progreso”), the only cement producer in Guatemala, filed a
request for an anti-dumping investigation on 21 September 1995 and a supplementary request on 9
October 1995. On 11 January 1996, based on these requests, the Ministry published a notice of
initiation of an anti-dumping investigation regarding alegedly dumped imports of grey Portland
cement from Cruz Azul of Mexico. The Ministry notified the Government of Mexico of the initiation
of the invedtigation on 22 January 1996. The Ministry requested certain import data from
Guatemalas Directorate-General of Customs by letter dated 23 January 1996. On 26 January 1996,
the Ministry transmitted questionnaires to interested parties, including Cruz Azul and Cementos
Progreso, with a response originally due on 11 March 1996. In answer to Cruz Azul's request, the
Ministry extended the deadline for submission of the questionnaire responses until 17 May 1996.
Cruz Azul filed a response on 13 May 1996. On 16 August 1996, and with effect from 28 August
1996, Guatemala imposed a provisiona anti-dumping duty of 38.72% on imports of type | (PM) grey
Portland cement from Cruz Azul of Mexico. The provisiona duty was imposed on the basis of a
preliminary affirmative determination of dumping and consequent threat of injury. That provisional
duty expired on 28 December 1996.

2.2 The original investigation period set forth in the published notice of initiation ran from
1 June 1995 to  November 1995. On 4October 1996, the Ministry extended the investigation
period to include the period 1 December 1995 to 31 May 1996. On 14 October 1996, the Ministry
issued supplemental questionnaires to Cruz Azul and Cementos Progreso, requesting that Cruz Azul
provide cost data and other information for the extended investigation period.

2.3 A verification visit was scheduled to take place from 3 - 6 December 1996. This verification
visit was cancelled by the Ministry shortly after it commenced on 3 December 1996, in the face of
Cruz Azul's refusal to accept named non-governmental experts.

2.4 On 17 January 1997, Guatemaa imposed a definitive anti-dumping duty of 89.54% on
imports of grey Portland cement from Cruz Azul of Mexico. The definitive measure was imposed on
the basis of a determination of dumping and consequent injury.

1. FINDINGSAND RECOMMENDATIONSREQUESTED BY THE PARTIES
A. MEXICO
31 M exico has requested the Pandl to find and recommend that:

@ the initiation of the investigation by the Ministry of the Economy of Guatemala is
inconsistent with Articles 1, 2, 3, 5 and 12 of the AD Agreement;

(b) Guatemaa violated Article 6.1.3 of the AD Agreement by failing to provide Cruz
Azul and the Government of Mexico with the full text of the application as soon as it
initiated the investigation,;

(c) the provisional anti-dumping measure was imposed in violation of Articles 1, 7, 12
and 18 of the AD Agreement;

(d Guatemala committed the following procedura violations:
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Guatemala did not set a specific period for the gathering, submission and
consideration of evidence and did not determine a time limit for the
admission and receipt of evidence, in violation of Article 6.1 and 6.2 of the
AD Agreement.

Guatemaa did not give Cruz Azul the opportunity to examine the evidence
used by the Ministry of the Economy in the course of the investigation, thus
violating Article 6.1.2, 6.2 and 6.4 of the AD Agreement.

Guatemala did not satisfy itsef as to the accuracy of the information
provided by Cementos Progreso that formed the basis for its conclusions
throughout the various stages of the investigation, failing to comply with its
obligations under Article 6.6 of the AD Agreement.

Guatemaa extended the investigation period in the ninth month after
initiation of the investigation without giving the grounds for the extension,
thus violating Article 6.1 and 6.2 and paragraph 1 of Annex Il to the AD
Agreement.

Guatemala improperly asked Cruz Azul to provide information on production
costs corresponding to both investigation periods — the origina period and the
extended period —in violation of Article 2.1 and 2.2 of the AD Agreement.

Guatemala sought to conduct an on-the-spot investigation without having
obtained the express consent of the firm, in violation of severa obligations
and requirements in Article 6.7, and paragraphs 2, 3, 7 and 8 of Annex | to
the AD Agreement.

Guatemala rejected the technical accounting evidence furnished by Cruz Azul
on the normal value and the export price during the origina investigation
period, in violation of Article 6.1, 6.2 and 6.8 and paragraphs 5 and 6 of
Annex |l to the AD Agreement.

Guatemala admitted confidential information from Cementos Progreso
without a public version thereof, did not give the reasons for which it deemed
the information confidential and did not promptly give Cruz Azul the
documentation provided by Cementos Progreso, in violation of Article 6.1,
6.2, 6.3 and 6.5 of the AD Agreement.

Guatemala did not promptly inform Cruz Azul of the essentia facts taken
into account for the imposition of the definitive anti-dumping measure, thus
violating its right of defence provided under Article 6.1, 6.2 and 6.9 of the
AD Agreement.

during the final stage of the invedtigation, Guatemala changed the
determination of threat of material injury made at the initiation of the
invegtigation and when  imposing the provisona measure into a
determination of materia injury. This was done without giving Cruz Azul
any opportunity to defend itself or present relevant evidence, in violation of
Article 6.1 and 6.2 of the AD Agreement.

the definitive anti-dumping measure was imposed in violation of Articles 1, 2, 3, 9,
12 and 18 of the AD Agreement and Article VI of the GATT 1994;
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() the Guatemalan authority did not adequately establish the elements of fact and law
put forward in the investigation and did not make an unbiased and objective
evauation of them;

(s)] where applicable, Guatemala made impermissible interpretations of the AD
Agreement and imposed the definitive anti-dumping measure, as well as the action
that preceded it, including the provisonad measure, on the basis of these
impermissible interpretations.

Consequently, on the basis of Article 19.1 of the AD Agreement, Mexico respectfully requests that
the Pandl:

@ recommend that Guatemala bring its measure into conformity with the GATT 1994
and the AD Agreement;

(b) suggest that Guatemala revoke the anti-dumping measure adopted against imports of
Mexican cement and refund the anti-dumping duties collected.

B. GUATEMALA
32 Guatemala has requested the Panel to make the following rulings:

1. Asapreliminary matter the panel iswithout jurisdiction to consider this dispute

3.3 Guatemala respectfully requests the Pandl to find that:

the Panel is not properly composed, because it includes one of the members of the
previous panel which examined the case Guatemala - Cement |, a fact which
compromises the impartiality of the Panel established to examine this dispute, and
rule that this Panel has no jurisdiction to consider the present case;

the Panel lacks jurisdiction to consider Mexico's complaints concerning the
provisional measure, because Mexico did not request consultations in respect of that
measure and because in its first submission, Mexico does not prove, as required by
Article 17.4 of the Anti-Dumping Agreement, that the said measure has had an
enduring significant impact;

in the aternate, the Panel lacks the jurisdiction to consider Mexico's complaints
concerning the provisional measure because the said provisional measure never had a
significant impact on Mexico's overall trade interests,

in view of the findings of the Appellate Body in Guatemala - Cement |, the report of
the Pandl in that case has no vaue as a precedent and lacks legal value to be invoked
by Mexico as a badis for its alegations, and that the Panel should therefore reject
those of Mexico's arguments that are based on the said report. Similarly, the Panel
should refrain from using the report in the Guatemala - Cement | case to substantiate
such conclusions and recommendations as it reaches after analysing the present case.

34 Guatemala requests the Panel to rule on the preliminary objections separately and before
examining the substantive arguments of the parties.

2. The substantive claims of Mexico should bergjected

35 If, notwithstanding the solid factual foundations and legal underpinning of Guatemalas
preliminary objections, the Panel should decide to proceed to consider the merits of the case,
Guatemala requests that the Panel reject Mexico's arguments and petitions and find that:



WT/DS156/R
Page 5

Guatemala's definitive anti-dumping measure and the actions that preceded it are fully
congistent with the GATT 1994 and the Anti-Dumping Agreement;

all other aspects of Guatemalas anti-dumping investigation are fully consistent with
GATT 1994 and the Anti-Dumping Agreement and, specifically that:

Guatemala initiated its investigation in conformity with Article 5 of the Anti-
Dumping Agreement;

all aspects of the notification of initiation were in compliance with Articles 5,
6 and 12 of the Anti-Dumping Agreement;

Guatemaa imposed the provisona measure in conformity with the
Anti-Dumping Agreement;

Guatemala formulated the final affirmative determination in conformity with
the Anti-Dumping Agreement.

3.6 If, notwithstanding the solid factual foundations and lega underpinnings of Guatemalas
position, the Pand were to decide that in conducting its investigation Guatemaa committed
procedural or technical errors, Guatemala requests the Panel to find:

any procedural or technical error that Guatemala may have committed is harmless or
was acquiesced in by Mexico;

Guatemaa has rebutted the presumption of nullification or impairment referred to in
Article 3.8 of the DSU.

37 In the alternative Guatemala requests the Panel to find that any technical error that it may
have committed is insufficient to justify the formulation of a recommendation by the Panel under
Article 19.1 of the DSU.

3.8 In the further alternative, Guatemala requests that, regardless of what is decided in the present
case, the Pand rgects Mexico's request that the Panel should suggest that Guatemala revoke the
definitive anti-dumping measure or refund the anti-dumping duties collected.

V. PRELIMINARY OBJECTIONS

4.1 Guatemala raises a number of preliminary objections in support of its argument that the
Panel was without jurisdiction to consider the present dispute. The submissions of Guatemaa and
Mexico on these preliminary objections, presented verbatim are as follows:

A. THE PANEL WAS IMPROPERLY COMPOSED AND IS NOT COMPETENT TO EXAMINE THE MATTER
BEFORE IT
1. Submissions of Guatemala

4.2 Guatemala's first preiminary objection is that the Panel was improperly composed, and
hence was not competent to examine the matter referred by Mexico to the DSB. Guatemalds
arguments in this regard were are as follows:

4.3 Guatemala objected to the appointment of any members who had served on the panel in the
previous dispute, because having examined Mexico's first complaint, without the competence to do
s0, they would have preconceived positions.  Specifically, it must be borne in mind that the first
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dispute involved the examination of claims relating to the violation of Article 5.3 and 5.5 which will
be examined once again in this case. Guatemala would like to state clearly for the record that it does
not question or dispute the integrity or qualifications of the panellist appointed in the first dispute and
regppointed to serve on the Panel in this dispute. However, it would be virtualy impossible for him
or any other person not to take account of the opinions of those who served with him and of the
discussions held and the decisions taken in the previous dispute in which he participated, above al if
we bear in mind that panel decisions are collegiate and do not reflect the position of any individual
member in particular. Thus, the inclusion of a member who served on the previous Panel would seem
to deprive this Panel of its independence and to render it unsuitable.

4.4 This is considered to be the first time under the DSU that a pand report has been reversed
because the pand did not have the mandate to examine the complaints, that a complaining Member
has brought a second dispute settlement case involving some of the complaints submitted in the first
case, and that the Director-Genera has been asked to gppoint a new panel under Article 8.7.
Guatemala considers that in such situations, the DSU does not permit the Director-Generd to
reappoint the members of the previous panel.

4.5 Firg, the DSU does not empower the Appellate Body to refer the dispute back to the panel
whose conclusion was reversed. As recognized by the Appellate Body in paragraph 89 of its report,
Mexico's only option in the face of the reversal of conclusions in Guatemala - Cement | was to pursue
"another dispute settlement complaint” under the provisions of Article 17 of the AD Agreement and
of the DSU.

4.6 Second, neither Article 17 nor the DSU provides for the reappointment of members that
served in a previous dispute concerning the same anti-dumping investigation. This is particularly
important when one of the parties (in this case Guatemala) objects to such a course.

4.7  Third Article 8.2 of the DSU dtipulates that "Panel members should be selected with a view
to ensuring the independence of the members ... ."* Although the DSU does not define the word
"independence’, Article 3.2 dipulates that panels must interpret the DSU and the "covered
agreements’ in accordance with customary rules of interpretation of public international law. In the
case United Sates — Sandards for Reformulated and Conventional Gasoline (hereinafter
Reformulated Gasoline), the Appellate Body concluded that the fundamental rule of treaty
interpretation contained in Article 31(1) of the Vienna Convention on the Law of Tresties (the Vienna
Convention) "has atained the status of a rule of customary or general internationa law". *
Article 31(1) of the Vienna Convention states that the words of a treaty constitute a point of departure
in the process of interpretation. Thus, the words of a treaty must be interpreted in their "ordinary
meaning", taking account of "their context" (i.e. other provisions of the same treaty) and the "object
and purpose" of the treaty.® The ordinary meaning of the term "independence” is "quality or condition
of being independent”, and the ordinary meaning of the term "independent” is "said of a person who
upholds his rights or opinions without accepting external intervention.™ It is obvious that a member

1 Dsu, Article 8.2 (emphasis added).

2 Report of the Appellate Body, United States — Standards for Reformulated and Conventional
Gasoline, WT/DS2/AB/R, adopted on 20 May 1996, page 17.

3 See, for example, Competence of the General Assembly for the Admission of a State to the United
Nations (second case) [ 1950] 1CJ Report, *8 ("The Court considers it necessary to say that the first duty of a
tribunal which is called upon to interpret and apply the provisions of a treaty, is to endeavour to give effect to
them in their natural and ordinary meaning in the context in which they occur.").

* Diccionario de la Lengua Espafiola, Twenty-First Edition, page 817 (Real Academia Espafiola,
1992). See also The Compact Edition of the Oxford English Dictionary, 1413 (Oxford University Press 1971).
Oxford defines "independence” as "the fact of not depending on another; exemption from external control or
support”, idem, 199. See also Webster's Encyclopedic Unabridged Dictionary of the English Language
(Gramercy Books, 1994).
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of the Pandl in Guatemala - Cement | will have been influenced by the other members of the Pandl in
respect of the claims that were already examined during that first dispute and are now to be examined

again.

4.8 Fourth, according to Article 11 of the DSU, the panel should "make an objective assessment
of the matter before it, including an objective assessment of the facts of the case, and the applicability
of and conformity with the relevant covered agreements ...".> An objective assessment would appear
to be impossible when the panel includes someone who has aready formed opinions with respect to
the identical complaints made in a previous case between the same parties.

49 Fifth, under Article 9 of the DSU, a single paned may be established to examine the
complaints in cases involving more than one complainant, or if more than one panel is established to
examine complaints related to the same matter, the same persons shall serve as panelists on each of
the separate panels. In the case at issue, Mexico is the only complainant. Thus, Article 9, is not
applicable.

410 Sixth, the fact that the drafters considered it necessary to include Article 9 in the DSU in
order to enable the same persons to serve on different panels established to examine complaints
relating to the same matter proves that this is an exception to the rule. Where there is not more than
one complainant, the DSU does not authorize the same persons to serve on the different panels
examining different disputes relating to the same matter.

411 Moreover, a fundamental principle of public international law stipulates that the decision of
an international tribunal must be impartial and objective.’ The concept of impartiality not only covers
the question of whether the person taking the decision has a persona interest in the result of the
dispute, but aso requires that that person should come to the case "with an open mind, ready to be
convinced by the arguments of the parties, and should not aready have formed and expressed a view
on the questions arising in the case".” Indeed, it is essentiad to the proper operation of any
international dispute settlement procedure that "the parties to proceedings are satisfied that they will
receive procedura justice, in the sense that their arguments will be fairly heard and impartialy
examined, on the basis of complete equality with each other ...".% "If the parties are concerned about
the perceived bias of the mediator/arbitrator, then the use of different persons as the mediator and the
arbitrator is appropriate."®

412 Recognizing these principles, the preamble to the Rules of Conduct for the DSU dtates that
the operation of the DSU "would be strengthened by rules of conduct designed to maintain the
integrity, impartiality and confidentiality of proceedings conducted under the DSU ...".*° According
to the principles contained in the Rules of Conduct, the impartiaity of the members of the panel
requires those members to approach the dispute without any preconceived positions. All of the
members of the panel "shall be independent and impartial, shal avoid direct or indirect conflicts of
interest ...". Moreover, "such persons shall consider only issuesraised in, and necessary to fulfil their
responsibilities within the dispute settlement proceeding ...".** The principles contained in the Rules

> DSU, Article 11 (emphasis added).

® See VV.S. Mani, International Adjudication: Procedural Aspects, page 20 (M. Nijhoff 1980).

" See N. Singh, The Role and Record of the International Court of Justice, page 190 (Kluwer 1989) (in
English).

8 |dem page 189.

9 J. Grenig, Alternative Dispute Resolution § 2.47 (1997).

10 WT/DSB/RC/1, 11 December 1996. The Working Procedures stipulate that "The deliberations of
the Panel ... shall be kept confidential." (DSU, Appendix 3, paragraph 3.) The appointment of a person who
served on a previous panel as member of a second panel to examine identical complaints would give the
impression that the confidential deliberations of the previous panel were being shared with the second panel.

M |dem 11 and I11.2 (emphasis added).
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of Conduct for the DSU would be undermined if any member of the previous panel were allowed to
participate in the present pane.™

413  Consequently, with due respect, Guatemala requests that a preliminary resolution be issued to
the effect that the Panel was improperly composed and does not therefore have the competence to
examine the matter referred by Mexico to the DSB.

2. Rebuttal of Mexico

414 Mexico set out its postion regarding Guatemalas preliminary objection regarding the
competence of the Panel asfollows:

415 In its written submission, Guatemala "requests that a preliminary resolution be issued to the
effect that the Pand was improperly composed and does not therefore have the competence to
examine the matter referred by Mexico to the DSB".

416 Mexico contends that the Panel was properly composed and had the competence to examine
the matter referred by Mexico to the DSB.

417 In general Mexico dtates that Panel was established in conformity with the DSU. The
Director-General, following the procedures set forth in Article 8.7 and in consultation with the
Chairman of the DSB and the Chairman of the Committee on Anti-Dumping Practices, appointed the
members which he considered suitable after having consulted Guatemala and Mexico.

418 Guatemaads preliminary objection is not clear. At certain points Guatemala asserts that it
"would seem” or "would appear” that the composition of the Panel was not suitable or lacked
independence (see paragraph 21 and 26 for example), while at other points (paragraph 31) it
categorically asserts that the Panel was not properly composed. If Guatemala considers that the Panel
or one of its members lacks independence or objectivity, it not only has to say so clearly, but it also
has to provide specific facts to show that this is the case. This is too delicate a matter to rely on
simple appearances or on the suppositions or suspicions of one of the parties (in this case the
defendant) without supporting evidence. What is at stake is the credibility of the panels, the prestige
of the members of those panels and the power of the Director-General of the WTO to appoint the
members of a panel when there is no agreement between the parties.

419 Even supposing Guatemala were to present evidence to support its preliminary objection, the
Panel is not the suitable body to examine the substance of that objection or to rule on the subject.
Under Articles VIII.1 and VIIL.5 of the Rules of Conduct for the DSU (hereinafter the "Rules of
Conduct") Guatemala should submit the evidence in its possesson as soon as possible to the
Chairman of the DSB so that he can initiate the procedure aimed at determining whether a materia
violation of those Rules has occurred. Guatemala should withdraw its preliminary objection before
the Panel, failing which the Panel should determine that Guatemala's objection comes under the scope
of the Rules of Conduct.

420 The reasoning behind Guatemalas preliminary objection does not make sense. To accept it
would be to imply, inter alia, that this dispute could not be the subject of an apped, since the
Appellate Body aready conducted an examination and issued a ruling beforehand in respect of the
previous dispute. In other words, Mexico would have the right not to accept an appeal because the
Appellate Body might lack independence and objectivity, having aready ruled on the matter at issue

12 Similarly, Article 17(2) of the Statute of the International Court of Justice stipulates that "no member
may participate in the decision of any case in which he has previously taken part as agent, counsel or advocate
for one of the parties, or as amember of anational or international court or of acommission of enquiry or in any
other capacity.” Seein general S. Rosenne, The Law and Practice of the International Court, page 196 (1985).
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in this dispute. The fact that the members of the Appellate Body involved could be wholly or partly
different from the origind members is irrelevant since as we know, al of the members of the
Appellate Body are involved in all disputes under the principle of collegidity.

421  Sticking to the order of Guatemalas arguments, Mexico makes the following remarks:

422 Regarding Guatemdas first arguments, its references to the Appellate Body have nothing to
do with its preliminary objection. Nobody, let alone Mexico, has argued that the composition of the
Panel which is currently examining the present dispute derives from some statement by the Appellate
Body in the previous case. The Appdlate Body smply did not make any statement concerning the
composition of the Panel in this case.

4.23  Inits second argument Guatemala states that "neither Article 17 nor the DSU provides for the
regppointment of members that served in a previous dispute concerning the same anti-dumping
investigation”. In this connection, Mexico would like to stress that Article 17 (of the Anti-Dumping
Agreement) does not regulate the requirements for membership of a panel, so that it is not applicable.

424  Asregards the DSU, the requirements for membership of a panel are contained in Article 8, in
particular in paragraphs 1, 2 and 3 thereof. Thus, the persons who comply with these requirements
are digible to compose a pand. Article 8.1 of the DSU expressy stipulates that panels shal be
composed, inter alia, of "persons who have served on ... apand". In other words, not only is the fact
of having served on a panel not an obstacle, it is an advantage.

425  Furthermore, it is a well-established practice in the WTO to rely on members of a pand in a
previous or smilar dispute. This is what has been done, for example, in the case of disputes brought
under Article 21.5 of the DSU.

426  During the process of appointment of the members of the Panel, Mexico cited at least three
cases in which the Director-General had appointed the same members who had served on a previous
panel, unless they were unavailable (Mexico's communications to the Director-Genera and his reply
to the parties are annexed hereto).® This same reasoning has been applied to disputes on the subject
of antli;dumpi ng measures, for example the two disputes on United Sates - Anti-Dumping Act of
1916.

427  Guatemalds third argument in this objection focuses on the term "independence” referred to
in Article 8.2 of the DSU. According to Guatemaa, the DSU does not define this word, and
ultimately it is necessary to resort to the rules of treaty interpretation of the Vienna Convention.

428 Whileit istrue that the DSU does not contain any definition of the word "independence”, it is
aso true that through this reasoning, Guatemaa is seeking to ignore the existence of clearly
established procedures for cases in which one of the parties considers that one or several members of
a pand do not comply with that requirement. As stated above, these procedures are contained in the
Rules of Conduct.

429  Consequently, if Guatemala has any problem in this respect, it should follow the procedures
set forth in the Rules of Conduct. In any case, the Panel does not have the authority to determine

13 See India - Patent Protection for Pharmaceutical and Agricultural Chemical Products (WT/DS50
and WT/DS79). SeealsoAustralia - Measures Affecting Importation of Salmon (WT/DS18) in conjunction with
Australia - Measures Affecting the Importation of Salmonids (WT/DS21), and Argentina - Measures Affecting
Imports of Footwear, Textiles, Apparel and Other Items (WT/DS56) in conjunction with Argentina - Measures
Affecting Textiles, Clothing and Footwear (WT/DS77).

14 WT/DS136 and WT/DS162. Both cases are being examined by Johan Human, Dimitrij Grcar and
Eugeniusz Piontek.
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whether or not one or several of its members are independent, since this would be contrary to the
principle that one cannot be ajudge and a party at the same time.

430 Nor is Guatemaas interpretation of the term "independent” correct. According to the Vienna
Convention, a treaty must be interpreted in accordance with the ordinary meaning to be given to the
terms in their context and in the light of its object and purpose. Guatemala only referred partialy to
the ordinary meaning of the word "independent”, ignoring the context in which it appears and the
object and purpose of the DSU.

431  According to Guatemala, the ordinary meaning of the term independent is "said of a person
who upholds his rights or opinions without accepting external intervention". However, the context
and the object and purpose of the DSU clearly show that:

@ The term "independence” in Article 8.2 refersto the independence of the members of
apanel with respect to the governments and parties of the other Members of the WTO
(see Article 8.9 of the DSU) and not with respect to the other members of the pandl.
To consider that independence refers to the other members of the panel is to imply
that panel reports can contain differing views among the panel members, which hasin
fact never happened. As we know, panel reports are the result of the collective work
of the different members and not of the work of each one of those members taken

independently.

(b) The DSU does not contain any provision to the effect that the participation of a panel
member in two panels would be contrary to the independence, objectivity and
impartiality of that member in either of the two panels in question. On the contrary,
the DSU recognizes, in Article 8.1, that the participation of a person in a panel must
be seen as an advantage in terms of experience for other panels, and in the case of
Article 21.5 it expresdy states that a disagreement concerning implementation must
be resolved "wherever possible through resort to the origina pane”. If the
independence requirement in Article 8.2 were interpreted as Guatemaa argues,
Article 21.5 could not be applied, since by definition al of the members of the second
panel could not be considered independent.

(c) The Members of the Appellate Body will never be independent, since they are
governed by the principle of collegidity.

432 Inview of the above considerations, under the Vienna Convention, the word "independence”
cannot be given the meaning that Guatemala gives it, since this is not the ordinary meaning of the
word in its context, nor does it take account of the treaty's objective and purpose.

433  Concerning Guatemalas fourth argument, after referring to Article 11 of the DSU, Guatemala
indicates that "An objective assessment would appear to be impossible when the pand includes
someone who has already formed opinions with respect to the identical complaints made in a previous
case between the same parties.”

434  Guatemads reference to Article 11 of the DSU is inappropriate. This Article refers to the
function of panels as a whole and not to the independence or lack of independence of one of their
members. Assuming that one of the members holds a preconceived opinion because he had
participated in a previous panel, this does not necessarily imply that the panel as awhole is no longer
objective. Moreover, Guatemala is not even sure of what it affirms. It does not argue that the Panel
cannot make an objective assessment, what it states is that an objective assessment "would appear to
be impossible’.

435 If Guatemaas purely speculative argument is accepted, this would imply:
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(a@ That opinions of the Pand member whose participation is contested by Guatemaa
were not objective in the previous Pand either. Conversely, if these opinions were
objective in the first Panel, then they would be objective in the second Pand. As will
be recalled, in paragraph 21 of its written submission, Guatemala acknowledges that
it does not "question or dispute the integrity or qudifications of the panellist
appointed in the first dispute”, so its objection contradicts itsinitia statement;

(b) that not only were the opinions of the member contested by Guatemala not objective
but they aso prevailed over the opinions of the other members of the first Panel
(including its Chairman) and, what is even more unlikely, these non-objective
opinions prevailed over those of the other members of the second Pandl, including its
Chairman;

(c) that no person who has read the report of the Panel in the Guatemala | case may
participate in the current proceedings because they would hold opinions regarding
these complaints;

(d) that no person who has examined any matter relating to the Anti-Dumping
Agreement would be objective, for the same reasons,

(e that the complaints made under Article 21.5 do not require members of panels to be
objective;

) that in the cases cited by Mexico when the Panel was appointed™, the principle of
objectivity was disregarded; and

(9 that this matter may not be the subject of an appea because the Appellate Body
would not be objective.

436 Regarding Guatemalas fifth argument, Guatemala states that Article 9 of the DSU does not
apply because it refers to cases involving several complainants. Mexico agrees that there is only one
complainant in this case, but this does not detract from Article 9 of the DSU as a clear example that
the same persons may consider different cases without forfeiting their objectiveness or independence.

437 In paragraph 28 of its written submission, Guatemala states that the inclusion of Article 9 in
the DSU "proves that this is an exception to the rule”, without explaining why, but above al how, it is
possible that such a sensitive matter as the independence of one or more members of a panel or the
objectivity of the panel as a whole could be the subject of an exception to the rule. Both
independence and objectivity are absolute concepts that are either applied or not applied. If Article 9
was an exception to the rule, in other words to independence and objectivity, al panels set up under
this Article would aso be an exception to the rule, in other words dependent and not objective.

438 In addition, a statement that "where there is not more than one complainant, the DSU does not
authorize the same persons to serve on the different panels examining different disputes relating to the
same matter" does not imply, as Guatemala suggests, that the DSU does not alow such a possibility.
On the contrary, as aready indicated, not only are there a number of precedents in which such action
has been taken, but no provision of the DSU establishes a presumption against this and there are even
provisions which specifically provide for recourse to the original panel, for example, Article 21.5.

15 See India — Patent Protection for Pharmaceutical and Agricultural Chemical Products (WT/DS50
and WT/DS79). See also Australia — Measures Affecting Importation of Salmon (WT/DS18), in conjunction
with Australia — Measures Affecting the Importation of Salmonids (WT/DS21), and Argentina — Measures
Affecting Imports of Footwear, Textiles, Apparel and Other Items (WT/DS56), in conjunction with Argentina —
Measur es Affecting Textiles, Clothing and Footwear (WT/DS/77).
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439 Guatemaa further dtates that "if the parties are concerned about the perceived bias of the
mediator/arbitrator, then the use of different persons as the mediator/arbitrator is appropriate”. This
statement does not apply to disputes brought under the DSU. As will be recdled, Article 8.6 of the
DSU provides that "the parties to this dispute shall not oppose nominations except for compelling
reasons’. In other words, it is not enough for there to be a perceived bias. There must be compelling
reasons not to accept a candidate proposed.

440 In addition, according to Rule VII1.1 of the Rules of Conduct, a party must present evidence
of materia violation of the obligations of independence, impartiality or confidentiality or the
obligation to avoid conflicts of interest. In other words, perception or semblance is not enough.

441 Lastly, nothing prevents members of the Panel from considering "only issues raised in, and
necessary to fulfil their responsibilities within the dispute settlement proceeding”, because this is their
mandate. That mandate governs al their action, irrespective of any past experience they might have.

442  Inview of the foregoing, Mexico requests the Panel:

@ To find that the Panel does not have the mandate or competence to take any decision
on the substance of the preliminary objection by Guatemaa and should therefore
continue to consider the matter raised by Mexico;

(b) to determine that, because of its nature and content, the preliminary objection by
Guatemala should be rgected in accordance with the procedures laid down in the
Rules of Conduct; and

(c) to ask whether Guatemala intends to apply immediately the procedures laid down in
the Rules of Conduct and, if not, to enquire as to its reasons for not doing so.

B. CONSIDERATION BY THIS PANEL OF PREVIOUS PANEL REPORT
1. Submissions of Guatemala

443 Guatemala raises the further preliminary objection that because the previous panel dealing
with this dispute did not have a mandate to examine the complaints brought by Mexico in these
proceedings, its report is without value as a precedent to this case and should not be taken into
consideration by thispanel. Its argumentsin thisregard are as follows:

444 Init'sfirst submission, Mexico speaks extensively of the Report of the Panel in Guatemala —
Cement I. In fact, Mexico quotes that report at least 85 times. Essentialy, Mexico would like this
Pandl to forego its obligation to make an objective assessment of the matter before it in this dispute
settlement procedure as stipulated in Article 11 of the DSU, and rely on the examination conducted by
the previous Panel in respect of complaints that are identical. This has clearly been Mexico's objective
from the outset, when it improperly insisted that the Director-General reappoint the members of the
first Panel to consider this second complaint.

445  However, the members of this Panel must rgject Mexico's request to take up the assessment of
the matter made by the first Panel. This Panel must fulfil its obligation to carry out its own objective
assessment of the matter, and to that end it must completely disregard the report issued by the
previous pandl.

446 Ininternational law it is accepted that any decision by an international body, including panels
in a dispute settlement procedure, representing an excess of jurisdiction, must be considered void and
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without legal effect.’® If amunicipal tribunal lacks jurisdiction, its decisions are void and without any
effect.’” Infact, adecision which has been reversed has no vaue as a precedent.'®

447 In Guatemala — Cement |, the Appellate Body ruled that the Panel which examined the
dispute should never have examined the complaints submitted because the matter was not properly
before it. The Appellate Body reversed the report of the Panel on the grounds that it lacked
jurisdiction. Asaresult, the report produced in Guatemala — Cement | has no value as a precedent, as
evidence, or as guidance. Moreover, it would be extremely injurious to Guatemala, a Member which
has the right to an objective examination by this Pandl, if the Panel were to be guided by the reasoning
of the report released in Guatemala — Cement |.

448 In the report issued in the case Japan - Taxes on Alcoholic Beverages (hereinafter Japan -
Taxes) the Appellate Body confirmed that "unadopted panel reports ‘have no lega status in the GATT
or WTO ..."."° In Argentina - Measures Affecting Imports of Footwear, Textiles, Apparel and Other
Items (hereinafter Argentina - Footwear, Textiles and Apparel) the Appellate Body considered that
the Panel had committed an error by relying on an unadopted report.?°

449 Under the GATT dispute settlement system, the lega status of unadopted panel reports was
not recognized because the losing party had prevented adoption for political reasons. In the case at
issue, the Report of the Pand in Guatemala — Cement | has no lega status and cannot congtitute a
valid precedent not because Guatemaa prevented its adoption, but because the Appellate Body
concluded that the Pand did not have the mandate to examine the complaints before it. Thus,
recourse to the report issued in Guatemala — Cement | as useful guidance in respect of any matter
being examined in the present dispute would be a violation of the decision of the Appellate Body.

450 Consequently, Guatemala requests that a preliminary decision be issued stating that the Panel
shdll not take account of the report issued in Guatemala - Cement |.

2. Rebuttal of Mexico

451 Mexico's rebuttal of Guatemaas preliminary objection against Panel consideration of the
panel report issued in Guatemala — Cement | isas follows:

452  Guatemalas request was based on two premises in particular:

(@ The Panel must meet its obligation to carry out an objective assessment of the
matter”’; and

(b) the report of the Pandl in Guatemala-Cement | was issued outside its jurisdiction, was
not adopted and therefore has no effect as a precedent, a means of conviction or as
guidance.”

16 See H. Lauterpacht, The Legal Remedy in Case of Excess of Jurisdiction, 9 Brit Y. B. Intl L.
page 117 (1928), and E. Lauterpacht, The Legal Effect of the Illegal Acts of International Organizations in
CAMBRIDGE ESSAYSIN INTERNATIONAL LAW, page 88 (1965).

17 See, for example, Rex V. Judge Pugh [1951], page 2, K.B. 623.

18 Seg, for example, League of Latin American Citizens v. Wilson, 131 F. 3d 1297, 1305 n. 5 (9" Cir.
1997); seeasoDurningv. Citibank, 950 F 2d 1419, 1424 n. 2 (9th Cir. 1991) (decisions that have been reversed
have no value as a precedent).

19 Report of the Appellate Body, Japan - Taxes on Alcoholic Beverages, WT/DS8/R, WT/DS10/AB/R,
WT/DS11/AB/R, adopted on 1 November 1996, page 15 (hereinafter Japan - Taxes).

20 Report of the Appellate Body, Argentina - Measures Affecting Imports of Footwear, Textiles,
Apparel and Other Items, WT/DS56/AB/R, adopted on 22 April 1998, paragraph 43.

%L |bid., paragraphs 32 and 33.

%2 | bid., paragraphs 34-37.
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453 In its ord submission at the first substantive meeting with the parties, Mexico rejected
Guatemala's arguments for the following reasons:

(@)

(b)

The arguments put forward are those of Mexico irrespective of whether or not they
were issued by aPanel.*

The report of the Panel in Guatemala — Cement | was adopted.**

2 Oral submission by Mexico's, 15 February 2000, paragraphs 18 and 19, which state the following:

"18. In fact, the findings of the Panel in Guatemala-Cement | were favourable to Mexico.
This means that both Mexico and the Panel agree that the facts presented (i.e. Guatemala's acts
and omissions during the investigation) violated the AD Agreement. It is therefore necessary
to make clear that the legal reasoning explained here constitutes Mexico's position and should
be taken as such.

19. Consequently, irrespective of the validity which the current Panel attributes to the previous
Report, it should always be borne in mind that what is being examined here is Mexico's
arguments before this Panel”.

24 1pid., paragraphs 20-25, which state the following:

"20. According to Articles 16.4 and 17.14, the DSB is the body empowered to adopt reports
of panels and of the Appellate Body respectively. The fact that the Appellate Body reversed
three of the Panel's findings does not mean that the latter's report was not adopted.

21. Guatemala holds a contradictory position regarding unadopted reports. On the one hand,
it cites them when it believes this is useful and, on the other, it mentions several sources to
show why this Panel should not consider the direct precedentsin Guatemala — Cement I. The
sources cited by Guatemala are not applicable to this case and are completely irrelevant and
without any legal merit. Moreover, Guatemala does not take account of the rules on the
adoption of reportsin the DSU, which will be seen below, and gives a biased interpretation of
the findings of the Appellate Body inJapan — Taxes on Alcoholic Beverages. It also placeson
a same level the Report of a Panel Bananas Il) which unlike the Report in the Guatemala —
Cement | case, was simply not adopted.

22. In order to apprehend the validity of this Report which was adopted 'as rejected by the
Appellate Body', it is important to determine how the rejection affected the Report. To do so,
itisnecessary to turnto Article 17.6 of the DSU, which states the following: 'An appeal shall
be limited to issues of law covered in the panel report and legal interpretations developed by
the panel.'

23. The foregoing shows that the Appellate Body's terms of reference were limited to ‘issues
of law' and to 'legal interpretations’ developed by the Panel. The factual elements which the
parties submitted to the Panel, mainly in their written submissions and in positions stated
orally, could not therefore be rejected because they do not fall within the Panel's authority.
Consequently, the Panel Report is an adopted report and the adoption of the Appellate Body's
Report does not in any way affect the part concerning the facts.

24. As we al know, the Panel Report in Japan — Taxes on Alcoholic Beverages contains
useful guidance when determining the merits of panel reports because it recognizes that
'Adopted panel reports are an important part of the GATT acquis. They are often considered
by subsequent panels. They create legitimate expectations among WTO Members, and,
therefore, should be taken into account where they are relevant to any dispute.’

25. Following this logic, Mexico has legitimate expectations that the Panel responsible for
considering the present case will take into account the facts submitted to the previous Panel
and base its reasoning on these. Moreover, the Guatemala — Cement | Report is undoubtedly
relevant to the dispute before you. Guatemala's exigency that the previous report should not
be taken into account is not only groundless but is also contrary to the reasoning devel oped by
the Appellate Body."
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(c) The Report of the Panel (WT/DSG0/R) is an integral part of the request for the
establishment of this Panel, so it forms part of the latter's terms of reference?

(d) Supposing, for the sake of argument, that the Panel's report in Guatemala — Cement |
was not adopted, it nevertheless contains useful indications that are relevant to the
matter before this Panel.*°

454  In order to supplement its subsidiary claims, Mexico provides some details and makes some
remarks.

455  Firdly, it must be emphasized that the lega interpretations in the Pand's report in
Guatemala-Cement | constitute part of Mexico's pleadings, so there can be no doubt that the Panel has
to consider them. It should be recalled that, in the Shrimps—Turtle case, the Appellate Body
determined that it was legitimate for a party to a dispute to attach the briefs by non-governmental
organizations, or any portion thereof, to its own submissions?” If it is permitted to include the
arguments of a body outside the WTO, it is equally possible for Mexico to cite the Panel's reasoning
in Guatemala — Cement | in its submission, particularly since this is a direct precedent to the present
case and was identified as such in the request for the establishment of a Panel.

456  Secondly, it is interesting to see the way in which Guatemala has constructed the logic of its
objection. In its first written submission, Guatemala intimates that Mexico wished to "incite" the
Panel to act improperly using expressions such as "Mexico would like this Panel to forego its
obligation to make an objective assessment of the matter"?® or "the members of tzhgis Panel must regject

Mexico's request to take up the assessment of the matter made by the first Panel™.

%5 | bid., paragraphs 26 and 27, which state the following:
"26. Thisisavery simple claim: as shown below, the Report of the previous Panel was duly
identified as a precedent in this case and, as Guatemala specifically recognizes, forms part of
this Panel's terms of reference (footnote omitted).
27. In outlining the problem, Mexico specifically identified the report of the previous Panel
and requested that this Panel: 'Examine, in the light of Article VI of the GATT 1994 and the
Anti-Dumping Agreement, the matter referred to the DSB by Mexico on the basis of this
request and of the direct precedents to this WTO dispute as set forth in the Report of the Panel
(WT/DS60/R) and of the Appellate Body (WT/DS60/AB/R);"."

%5 | bid., paragraphs 28-31, which state the following:
"28. Supposing, for the sake of argument, that Guatemala was right in saying that the Panel's
report in Guatemala — Cement | was not adopted, it is nevertheless useful for this Panel to
consider the reasoning followed by the previous Panel.

29. Aswe all know, according to the Appellate Body in Japan — Taxes on Alcoholic Beverages ‘a
panel could nevertheless find useful guidance in the reasoning of an unadopted panel report
that it considered to be relevant'.

30. This reasoning was reaffirmed by the Appellate Body itself, for example, in Argentina —
Measur es Affecting Imports of Footwear, Textiles, Apparel and Other Items.
3L Given the similarity between Guatemala - Cement | and the present case, it is obvious that the

reasoning of the previous Panel is especially useful. It is also undeniable that, legal status
notwithstanding, this Panel is empowered to consider the reasoning set out in this Report."
(footnotes omitted).

2" Report of the Appellate Body in United States — Import Prohibition of Certain Shrimp and Shrimp
Products (WT/DS58/AB/R), adopted on 6 November 1998, paragraph 110. The Appellate Body recognized that
"the Panel acted within the scope of its authority under Articles 12 and 13 of the DSU in alowing any party to
the dispute to attach the briefs by non-governmental organizations, or any portion thereof, to its own
submissions.”

28 First submission by Guatemala, paragraph 32.

29 | bid., paragraph 33.
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457 The way in which Guatemaa puts forward its arguments is very smple. According to
Guatemala, as Mexico cites the Pand report in Guatemala — Cement | "at least 85 ti mes'*° this means
that Mexico would like the Pandl to forego its obligation to make an objective assessment.

458  Guatemdas approach is unredlistic. If panels lose their objectivity when evauating previous
reports, then no panel which has taken action under the WTO dispute settlement mechanism (or,
where applicable, under the GATT) would have made an objective assessment of the matter because
they referred to reports by other panels. When considering the Japan — Taxes case, the Appellate
Body made very clear the pertinence of panels examining reports of other panels, whether or not
adopted.®  In fact, following Guatemalas argument, it is possible to reach the conclusion that
Guatemala would also like the Pandl to forego an objective assessment because in its first submission
it mentions the Appellate Body at least 36 times.

459  Suffice it to say that Mexico would like the Panel to "make an objective assessment of the
facts, the applicability of the relevant covered agreements and conformity with these" and it has
furnished al the elements of fact and of law available to it for this purpose, whether or not the
previous Report was adopted. To follow Guatemala's logic would be tantamount to limiting Mexico's
right of defence.

460 Thirdly, Guatemala cannot prohibit the Panel from taking into account the Report of the
previous Panel.** In the Shrimp-Turtle case”® the Appellate Body determined that "It is particularly
within the province and the authority of a pand ... to ascertain the acceptability and relevancy of
information or advice received, and to decide what weight to ascribe to that information or advi ce."*

461 Consequently, Mexico submits that it is not necessary to determine the status of the Report in
the previous case because, irrespective of its status, the Pand is entitled to examine it and, in this
particular case, it is especialy relevant as a direct precedent to the case.

462 Mexico therefore reiterates what it stated in its request for the establishment of the Pandl,
namely, that the Panel should examine the matter submitted to the DSB by Mexico in the light of
Article VI of the GATT 1994 and the AD Agreement, on the basis of its request, (which specifically
includes the document WT/DS60/R), as well as the direct precedents to this WTO dispute as set forth
in the Report of the Pandl (WT(DS60/R) and of the Appellate Body (WT/DS60/AB/R).

%0 |bid., paragraph 32.

%Report of the Appellate Body in Japan — Taxes on Alcoholic Beverages
(WT/DS8/AB/R,WT/DS10/AB/R and WT/DS11/AB/R), adopted on 1 November 1996, pages 14-15. Referring
to reports adopted by panels, the Appellate Body considered that adopted panel reports were an important part
of the GATT acquis and recognized that " They are often considered by subsequent panels” and "should be taken
into account where they are relevant to any dispute”. Regarding unadopted panel reports, the Appellate Body
indicated that "a panel could nevertheless find useful guidance in the reasoning of an unadopted panel report
that it considered to be relevant."

32 First submission by Guatemala, paragraphs 33, 35, 37 and 38.

33 Report of the Appellate Body in United States — Import Prohibition of Certain Shrimp and Shrimp
Products (WT/DS58/AB/R), adopted on 6 November 1998.

34 |bid., paragraph 104. See also the Report of the Panel in Mexico — Anti-Dumping Investigation of
High Fructose Corn Syrup (HFCS) from the United States (WT/DS132/R and WT/DS132/R/Corr.1) (Mexico —
Corn Syrup), adopted on 24 February 2000, paragraph 7.34; see also United States — Imposition of
Countervailing Duties on Certain Hot-Rolled Lead and Bismuth Carbon Steel Products Originating in the
United Kingdom (WT/DS138/R) (under appeal), paragraph 6.3 and 6.6. It should be noted that these legal
interpretations were not the subject of the appeal.
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3. Guatemala'sresponseto rebuttal arguments of Mexico

463 Guatemala responds to Mexico's rebuttal by asserting that since the previous pand did not
have a mandate to examine the complaints brought by Mexico, its report is without value as a
precedent to this case and should not be taken into consideration by this panel. The following are the
arguments Guatemala advanced on this point in its second written submission:

464 Guatemda objects to Mexico's considering the report of the previous pane (hereinafter
Guatemala - Cement 1) as the "law™ applicable to this dispute. Throughout its first written submission
and during the first meeting on this case, Mexico repeatedly cited the report of the previous case as if
it governed this dispute. In citing the report in the previous case, Mexico is trying the convince the
Panel that it does not have to address certain questions because they have already been resolved.

465  Guatemala respectfully submits that no one, still less the Panel, should look to the Guatemala
- Cement | report for useful guidance in settling the present dispute. Firstly, that Panel exceeded its
jurisdiction. The Appellate Body considered that the Pandl in the previous dispute should not have
examined the complaints brought before it because it did not have the jurisdiction to hear the case.®
If a subsequent pand were to ignore the findings and use the Report of the Pand in Guatemala -
Cement | for guidance, it would be violating the ruling of the Appellate Body.

466 During the first meeting of the present procedure, Mexico not only insisted that the Panel use
the report in Guatemala - Cement | as "useful guidance’, but it dso argued that the "legd
interpretations made” in that report were "as vaid and permissible as those of any other adopted panel
report”.*® Mexico bases this astonishing conclusion on two premises; 1. that the Appellate Body did
not reverse the conclusions of the panel report on the merits of the case; 2. that the Dispute
Settlement Body (DSB) adopted the panel report.®’

467  Guatemaa submits that it is contrary to the law to equate the report in Guatemala - Cement |
with the adopted report of a panel which was issued in accordance with the terms and stipulations of
the WTO dispute settlement system. The latter reflects a ruling under the auspices of a multilateral
institution, adopted by the corresponding body of that institution, while the former reflects a statement
that does not come under the auspices of any multilateral ingtitution. This ditinction is at the heart of
the Appellate Body's ruling: the Pand in Guatemala - Cement | exceeded its jurisdiction. The Panel
did not have the mandate to do what it did. Thus, from the lega point of view, the report in
Guatemala - Cement | does not have any more relevance than, say, an interesting book or some
Article that was published on legal matters>®

468 In the recent ruling in the case Mexico - Anti-Dumping Investigation of High Fructose Corn
Syrup (HFCS) fromthe United States (hereinafter Corn Syrup), the Panel found that the Guatemala -
Cement | report "has no legal status'.*® Unfortunately, the Panel added that it could refer to the report
"to the extent we consider it persuasive’. The text suggests that the Panel treated the report in
Guatemala - Cement | in the same way as an unadopted report. We consider this to be an error and
respectfully request the Pandl not to make this same error.

35 Report of the Appellate Body, Guatemala - Anti-Dumping I nvestigation Regarding Portland Cement
from Mexico, WT/DS60/AB/R, adopted on 25 November 1998, paragraph 90.

36 Oral submission by Mexico, paragraph 22.

37 1 dem

38 At one point during the first hearing with the Panel, Mexico accused Guatemala of hypocrisy. The
representative of Mexico said that Guatemala frequently invoked unadopted reports in support of its arguments.
Idem

39 WT/DS132/R, circulated on 28 January 2000, paragraph 7.63, footnote 556.



WT/DS156/R
Page 18

4,69 Equally spurious is Mexico's claim that the Guatemala - Cement | report comes under the
Panel's terms of reference since it was mentioned in the request for the establishment of a pand. If
this were the case, the result of every dispute could effectively be decided by the claimant if it were
sufficiently prepared to cite favourable reports in their request for the establishment of a panel and to
ignore the panel reports that were contrary to their position. Obvioudly, this interpretation of the
Dispute Settlement Understanding (DSU) is ridiculous and unworthy of further attention by
Guatemala or the Pandl.

4,70  Finally, Guatemala respectfully submits that the rejection of this preliminary objection would
set a bad precedent. It would motivate panels to ignore their terms of reference and settle questions
that could appear important or new because even if their conclusions were reversed at the appellate
stage, the ability to make their reasoning prevail would survive and be cited by future panels.

471 At the second substantive meeting, in its fina oral submission, Mexico emphasized that
Guatemald's attempts to undermine the legal reasoning in the Report of the Panel which examined the
Guatemala - Cement | case are nothing new. What is new is that Guatemala finally recognizes that
Mexico can turn to the arguments in this report®® because this is precisely Mexico's argument. It
recalled that on many occasions Mexico had indicated that the Panel's arguments were those of
Mexico and consequently, the validity and relevance of the previous report are irrelevant. Everything
eseis superfluous.

C. PRELIMINARY OBJECTION TO PANEL CONSIDERATION OF THE PROVISIONAL MEASURE AND
THE COMPLAINTSRELATING THERETO

1. Submissions of Guatemala

472  Guatemala makes the following arguments in support of its preliminary objection that the
Panel does not have the mandate to examine the provisional measure and the complaints relating
thereto:

@ Mexico did not request consultationsin respect of the provisonal measure

473  Under Article 4.4 of the DSU, dl requests for consultations shall identify "the measures at
issue’. The request for consultations submitted by Mexico identifies the definitive anti-dumping
measure, but not the provisiona anti-dumping measure. Consequently, this Panel does not have the
mandate to examine the provisona measure or Mexico's complaints chalenging that measure.
Specificdly, the Panel does not have the mandate to examine the complaints contained in Mexico's
first submission in Part V.B, "Imposition of the provisiona anti-dumping measure violated Articles 2
and 7 of the AD Agreement and Article VI of the GATT 1994", pages 40-54.

474  In Guatemala - Cement |, the Appellate Body considered that "the consultation and dispute
settlement provisions of a covered Agreement are not meant to replace, as a coherent system of
dispute settlement for that Agreement, the rules and procedures of the DSU."' Thus, the provisions
of Article 17 of the AD Agreement and Article 4 of the DSU must be understood as having to be
applied jointly. It is only in the specific circumstance where a provision of the DSU and a specid or
additional provision of paragraphs 4 to 7 of Article 17 are mutualy inconsistent that the provisions of
Article 17 may be read to prevail over the provision of the DSU** The Appellate Body therefore
rejected Mexico's argument that Article 17.4 of the AD Agreement replaced Article 6.2 of the DSU
and submitted that the request for the establishment of a panel must identify the anti-dumping
measure at issue, as required under Article 6.2 of the DSU.

“0 Oral statement of Guatemala, paragraph 14.
“1 WT/DS60/AB/R, adopted on 25 November 1998, paragraph 67.
“2 | dem paragraph 66.
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475 Similarly, Article 17.3 of the AD Agreement does not replace Article 4.4. of the DSU in
respect of the applicable procedure for requesting consultations. In fact, Article 17.3 is not even
mentioned in Annex 2 of the DSU as a specid or additiona provison. Thus, the request for
consultations "shall be submitted in writing and shal give the reasons for the request, including
identification of the measure at issue and an indication of the legal basis for the complaint”.*

476 In Guatemala - Cement |, the Appellate Body aso ruled that the "matter”" consisted of two
elements. the specific "measure” and the "claims' relating to it.** Moreover, it concluded that the
word "matter" had the same meaning in paragraphs 3, 4 and 5 of Article 17 of the AD Agreement
(Conaultation and Dispute Settlement) as it had in Article 7 of the DSU (Terms of Reference of
Panels). Thus, by limiting the scope of its request for consultations to include only the definitive anti-
dumping measure and the complaints relating thereto, Mexico clearly excluded from this dispute
settlement procedure the provisional measure and the complaints relating to it.

477 Mexico's request for the establishment of a pand of 15 July 1999 recognizes that the request
for consultations only identified the definitive anti-dumping measure "as well as the actions that
preceded it".** In the request for the establishment of a panel, Mexico challenges the definitive anti-
dumping measure and "the actions that preceded it, including the provisiona anti-dumping measure
and various matters relating to the initiation of the investigation and the anti-dumping proceeding”.“°
Thus, Mexico does not challenge the provisional measure per se. Mexico challenges the provisiona
measure only as one of the actions preceding the challenge of the final measure. In other words, if we
read Mexico's request for the establishment of a panel together with its request for consultations, we
find that Mexico did not identify the provisional measure as a specific measure at issue, but only as
one of its complaints against the final measure.

478 However, to the extent that it can be said that Mexico's request for the establishment of a
panel did identify the provisonal measure as the subject of its complaint, that request violates
Article 4 of the DSU. Under Article 6 of the DSU, a Member may not request the establishment of a
panel to challenge a measure in respect of which it has not requested prior consultations under
Article 4 of the DSU. Article 4.3 dipulates that a Member may proceed directly to request the
establishment of a pand if the other Member does not respond to the request or enter into
consultations within specified periods of time. Article 4.7, for its part, stipulates that "If the
consultations fail to settle a dispute” within the time-period specified therein, “the complaining party
may request the establishment of a panel." Similarly, Article 6.2 requires that in its request for the
establishment of a panel, the Member "indicate whether consultations were held" and "identify the
specific measures at issue”’. Since the request for consultations submitted by Mexico did not identify
the provisiona measure as the specific measure at issue, that measure cannot be the subject of the
dispute. Allowing Mexico to extend the scope of the litis to include the provisionad measure would
undermine the provisions of Article 4 of the DSU, which dtipulates, as aready mentioned, that
consultations must be requested in respect of a specific measure before the request for the
establishment of apanel to examine that measure can be submitted.

479 To permit Mexico to include the provisonal measure in its complaint, as it tries to do in its
first submission, would be to ignore an important stage in the dispute settlement process, in violation
of Article 3.7 of the DSU which states that:

"Before bringing a case, a Member shal exercise its judgement as to whether action under
these procedures would be fruitful. The aim of the dispute settlement mechanism is to secure

“3DsU, Article 4.4.

4 WT/DS60/ABIR, paragraph 76.
45 WT/DS156/2, page 2.

4% 1 dem
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a poditive solution to a dispute. A solution mutually acceptable to the parties to a dispute and
consistent with the covered Agreementsis clearly to be preferred.”

Under this Article, the parties must do their utmost to find a mutually acceptable solution. If a
Member chooses not to request consultations in respect of a measure which it chalenges in its first
submission, as in the case at issue, a fundamental objective of the DSU is thereby completely
undermined.

480 In United Sates - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled
Atlantic Salmon from Norway (hereinafter United Sates - Salmon from Norway), the Panel found that
under Article 15 of the specia dispute settlement provisions contained in the Agreement on
Implementation of Article VI of the Genera Agreement on Tariffs and Trade 1947 (Tokyo Round
Anti-Dumping Code), "before a party to a dispute could request a Panel concerning a matter, the
parties to the dispute had to have been given an opportunity to reach a mutually satisfactory resolution
of the matter. This condition would not be meaningful unless the matter had been raised in
consultations and coniliation."*’

481 Guatemala recognizes that Article 7.1 of the DSU defines the terms of reference of a pand,
which are normally established on the basis of the request for the establishment of a panel presented
by the complainant.”® Moreover, it recognizes that the terms of reference of a panel establish its
jurisdiction.”® However, they would not determine its jurisdiction if it were found that the request for
the establishment of a panel submitted by the complainant covered a dispute that had not been the
subject of arequest for consultations.™® As clearly explained in Canada - Civilian Aircraft, Article 4.4
of the Agreement on Subsidies and Countervailing Measures (SCM Agreement) read together with
Article 4.7 of the DSU, "prevent a Member from requesting the establishment of a panel with regard
to a'dispute’ on which no consultations were requested”.” Similarly, read together, the provisions of
Article 17.4 of the AD Agreement and those of Article 4.7 of the DSU prevent Mexico, in this case,
from requesting the establishment of a panel on a dispute concerning Guatemalas provisona
measure in respect of which it did not request consultations.™

482 Mexico's fallure to identify the provisional measure (and to present the complete category of
complaints regarding the provisiona measure) in its request for consultations prevented the special
dispute settlement rules for anti-dumping cases from providing the parties an opportunity to reach a
"mutually satisfactory resolution” of the dispute under Article 17.3 of the Anti-Dumping Agreement.

483 Thus, Guatemala requests the Panel to issue a preliminary decision to the effect that the Panel
does not have a mandate to examine the provisona measure and al of the complaints referring
thereto, since Mexico did not request consultations in respect of that measure.

47 ADP/87, adopted on 27 April 1994, paragraph 333.

8 Report of the Panel, Canada - Measures Affecting the Export of Civilian Aircraft (hereinafter
Canada - Civilian Aircraft), WT/DS70/R, adopted on 20 August 1999, paragraph 9.11.

9| dem

0| dem, paragraph 9.12.

> |dem

%2 Unlike in the case Brazl - Export Financing Programme for Aircraft, this case does not involve a
situation in which the measure identified in the request for consultations (a resolution for the payment of export
subsidies under PROEX) and the measure identified in the request for the establishment of a panel (regulations
issued subsequently for the payment of export subsidies under PROEX) essentially involved the same practice
or dispute (WT/D46/AB/R, adopted 20 August 1999, paragraph 132). A provisional anti-dumping measure is
clearly different and separate from a definitive anti-dumping measure, and the challenge of one of the measures
may be accepted while the other may be rejected. Consequently, they constitute different "disputes”.
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(b) In the alternative the provisonal measure does not have a " Significant Impact” in
conformity with Article 17.4

() The requirement to prove " Sgnificant Impact”

484 Artide 17.4 of the Anti-Dumping Agreement refers mainly to the definitive anti-dumping
measures. The provisonad measures may only be challenged in certain limited situations.
Specificaly, a complainant may challenge a provisonal measure only: (&) "when a provisona
measure has a significant impact", and (b) "the Member that requested consultations considers that the
measure was taken contrary to the provisions of paragraph 1 of Article 7" of the Anti-Dumping
Agreement>®

485 These requirements were aso contained in Article 15.3 of the Tokyo Round Anti-Dumping
Code, which isthe legal precedent for Article 17.4 of the Anti-Dumping Agreement.>

486 Thesmplewording of Article 17.4 indicates that the complainant must prove that there was a
significant impact. In contrast, the complainant only needs to consider that the measure was taken
contrary to the provisions of Article 7.1. Moreover, the use of the present tense ("has a significant
impact") indicates that the provisional measure must have a current and enduring impact, and not a
historical impact.

487  Findly, the intention of the drafters of Article 17.4 must have been that the significant impact
must be proven in relation to the trade interests of the complaining party and not in relation to the
exporting industry under investigation. This is due to the fact that the complainant in a dispute
settlement procedure is a WTO Member and not the exporter or exporters under investigation. Since
the WTO dispute settlement procedures refer to the rights and the obligations of the Member
countries, the question of whether or not there is a significant impact must be assessed in relation to
the overall trade interest of the complaining Member. No other interpretation of Article 17.4 would
be logica given the object and purpose of the AD Agreement and the DSU. Mexico agrees with this
interpretation. In the case United States — Anti-Dumping Duties on Grey Portland Cement and
Cement Clinker from Mexico, Mexico stressed that the General Agreement on Tariffs and Trade 1947
(GATT 1947) was designed to regulate conduct between signatory countries and that the dispute
settlement process was a government-to-government process®  Mexico contended that the
predecessor to Article 17.4 "expresdy allowed signatories to chalenge...preliminary determinations
where these had a significant impact on their trading interests."

488 These drict requirements, which must be met by complainants in order to chalenge a
provisional measure, establish an important balance between the rights of a complainant to make such

%3 Article 7.1 reads as follows:

Provisional measures may be applied only if:

(i) aninvestigation has been initiated in accordance with the provisions of Article 5, a public notice
has been given to that effect and interested parties have been given adequate opportunities to
submit information and make comments;

(i) apreliminary affirmative determination has been made of dumping and consequent injury to a
domestic industry; and

(iii) theauthorities concerned judge such measures necessary to prevent injury being caused during the
investigation.

% The Appellate Body recognized that the context of a provision includes previous agreements on the
same matter (report of the Appellate Body in United States — Restrictions on Imports of Cotton and Man-made
Fibre Underwear, WT/DS24/AB/R, AB-1996-3, adopted on 25 February 1997, page 17 ("the disappearance in
the ATC of the earlier MFA express provision for backdating the operative effect of a restraint measure,
strongly reinforces the presumption that such retroactive application isno longer permissible.")

%> ADP/82, Report of the Panel (unadopted), 7 July 1992, paragraph 3.1.11.

°% |dem, (emphasis added).
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challenges and the burden on the defending party in defending itself against them. In amost al cases,
the underlying anti-dumping investigation is close to completion, and in no more than a few months
the provisional measure will be replaced by the definitive measure® In fact, the AD Agreement does
not even require members to impose provisonal measures as a prerequisite to the imposition of
definitive measures. For example, in situations where the definitive anti-dumping measure has
already been imposed, if for any reason the complainant decides to challenge the provisional measure,
it is difficult to imagine how it would be possible for the complainant to show that the provisiona
measure has had an enduring significant impact.

(i) Mexico does not claim that the provisional measure has had an enduring significant impact

489 In its request for the establishment of the pand of 15 July 1999, Mexico claims that the
imposition of a provisiona measure was an "action" contrary to Guatemalas obligations under the
AD Agreement>® Although Mexico claims in its request for the establishment of a pand that the
provisional measure "had a significant impact”, it does not claim that the provisional measure "has a
sgnificant impact” as required by Article 17.4. Similarly, in its first written submission to this Pane,
it does not argue that the provisonal measure "has a significant impact”. In fact, it is inconceivable
that the provisonal measure should have an enduring impact. That measure expired on
28 December 1996, more than three years ago.

(iii) In the alternative, the provisional measure never had a significant impact

490 Maexico could claim — although Article 17.4 uses the present tense ("has a significant impact”)
— that proof of prior significant impact suffices. Guatemaa would disagree with this idea, because it
is contrary to the smple wording of Article 17.4. However, even if we were to assume, for the sake
of argument, that it were enough under Article 17.4 to prove prior significant impact, Mexico does not
even do that. In its first submission, Mexico neither claims not tries to prove that the provisiona
measure had a significant impact.

491 Mexico cannot prove that the provisional measure in question has a"significant impact” on its
trading interests as a whole. In fact, the provisiona measure was only in force for four months, and
only affected an insignificant portion of Mexico's exports during those four months. According to
officia information on exports from Bancomex, during 1996, exports of grey Portland cement from
Mexico to Guatemala represented only 0.016 per cent of Mexican exports of all products to all
countries (US$15.6 million in cement exports to Guatemaa/US$96 billion in total exports to dl
countries). Moreover, the provisional measure only affected a small fraction of Mexico's exports to
Guatemala. Mexico's cement exports to Guatemala in 1996 represented only 4.3 per cent of its total
exports to Guatemala (US$15.6 million in cement exportsUS$360 million in overall exports).

492 Nor can Mexico prove that the provisional measure had a significant impact on the Mexican
cement industry, even if we assume for the sake of argument that such an analysis specific to the
cement sector had any relevance under Article 17.4. Guatemala is not one of Mexico's traditional
cement export markets. In fact, Mexico had no interest in exporting cement to Guatemala until it
suffered a severe recession resulting in an enormous excess cement production capacity in 1995.
Moreover, the provisional measure applied only to Cruz Azul, one of the five producers of grey
Portland cement in Mexico. The provisona measure did not apply to the leading producers and
exporters in Mexico — CEMEX, SA. de C.V., Apsaco SAA. de C.V., and Cementos de Chihuahua,

5" Article 7.4 of the AD Agreement stipulates that "the application of provisional measures shall be
limited to as short a period as possible, not exceeding four months or, on decision of the authorities concerned,
upon request by exporters representing a significant percentage of trade involved to a period not exceeding six
months.”

%8 As stated above, Mexico's request for the establishment of a panel does not challenge the provisional
measure per se, which is only mentioned as an action preceding the imposition of the definitive measure.
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SA. de CV.. And indeed, the provisona measure only required Guatemalan importers to provide a
guarantee or a cash deposit to cover the estimated margin of dumping. If Cruz Azul or a Guatemalan
importer had asked for an examination under Article 9 of the AD Agreement and had shown that there
was no dumping, the guarantee provided by the importers would have been restituted and the cash
deposits reimbursed. Neither Cruz Azul nor its importers requested such an examination.

493 Given the proliferation of disputes brought before the WTO, the competence restrictions
contained in Article 17.4 should be respected in order to prevent certain Members from having
recourse to the WTO dispute settlement system every time a provisional measure is imposed, when
the impact of the measure is inggnificant or temporary and can only affect an individual company in
the territory of the Member. Article 17.4 is designed in part to preserve the WTO's resources for
disputes relating to the imposition of definitive anti-dumping measures or to price commitments,
unless it is proved that the imposition of a provisiona measure has had an enduring "significant
impact” on the trade interests of a Member.

494  Since Guatemalas provisional measure does not have a significant impact on Mexico's overall
trading interests, Guatemala requests the Panel to issue a preliminary resolution to the effect that the
Panel does not have the mandate to examine the provisona measure and al of the complaints
referring to that measure.

2. Rebuttal of Mexico

495 Mexico makes the following rebuttal arguments to Guatemalas preiminary objection
regarding the Panel's examination of the provisional measure:

496 Guatemala asserts that the Panel does not have the mandate to examine the provisional
measure and the complaints referring thereto. To substantiate its assertion, Guatemala puts forward
the following aternative arguments:

@ Mexico did not identify the provisional measure as "the specific measure at issue”.

(b) Nevertheless, if it is interpreted that Mexico did identify the provisona measure as
"the specific measure at issue’, Mexico failed to meet its obligation to request the
holding of consultations on the provisional measure.

(c) The provisional measure does not or did not have a "significant impact”, as required
by Article 17.4.

497 Mexico responded to these assertions in its oral submission at the first substantive meeting
with the parties by indicating the following:

@ The obligations in the second sentence of Article 17.4 of the AD Agreement do not
apply to cases in which the definitive anti-dumping measure is contested.

(b) The concept of "significant impact” does not refer to the "overdl trading interests' of
aMember.

(c) In any event, Mexico shows that it did comply with the formal and materia
requirements in the DSU for contesting a provisional measure.

498 In addition to the arguments it has already put forward, Mexico wishes to underline certain
aspects that are important for its pleadings.
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E)] Mexico was not obliged to hold consultations with Guatemala, nor to prove that the
provisional measureimposed by Guatemala had or hasa " significant impact”

() Holding of consultations
499 Mexico understands Guatemalas objection to be formulated as follows:

@ Firstly, it sets out arguments to assert that Mexico does not contest the provisional
measure as such but only as one of the actions which preceded the objection to the
final measure, consequently the Panel has no mandate to examine this.*

(b) Subsequently, it argues that, if it is understood that Mexico did identify the
provisona measure as the subject of its complaint, such a request violates Article 4
of the DSU because no opportunity was given for consultations with a view to
reaching a mutually satisfactory solution of the matter.*°

4100 According to Mexico's understanding, Guatemalas reasoning provides dternatives: (i) if
Mexico did not identify the provisona measure as “the specific measure a issue’, then the
provisional measure was outside the Panel's mandate; however, (ii) if Mexico did identify the
provisiona measure as "the specific measure at issue’, then it failled to meet the requirement to hold
consultations.

4101 Thefollowing at least can be deduced from Guatemala's assertions:

(@ Guatemaa acknowledges that Mexico did identify the provisona anti-dumping
measure, at least as an action that preceded the definitive anti-dumping measure®

(b) Guatemala aso acknowledges that the actions do not have to be included in the
request for consultations.®”

4102 As Mexico has dready indicated, the fact of whether or not the provisona anti-dumping
measure was identified as the "specific measure at issue” isirrdevant.®®

4.103 In this rebuttal, it will be shown why, irrespective of whether or not the provisona anti-
dumping measure was identified as the ("specific measure at issue”), the result is exactly the same:
that isto say that the Pandl is entitled to examine it.

4104 Mexico did identify the provisona measure as an action that preceded the definitive anti-
dumping measure ("specific measure at issue") and this was specifically accepted by Guatemala®

4105 Inits oral submission at the first substantive meeting with the parties, Mexico showed that,
when a definitive anti-dumping measure is contested as the "specific measure at issue’, the
complainant is at liberty to make any type of complaint regarding the provisona anti-dumping

%9 First submission by Guatemala, paragraphs 39-43.

%0 | bid., paragraphs 44-49.

®1 | bid., paragraph 43.

%2 |bid., paragraph 44. Guatemala claims a violation of Article 4 of the DSU "to the extent that
Mexico's request for the establishment of a panel did identify the provisional measure as the subject of its
complaint”.

®3 Oral submission by Mexico at the first substantive meeting.
%4 First written submission by Guatemala, paragraph 43.
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measure as the action that preceded the definitive anti-dumping measure®® As the Appellate Body
pointed out in Guatemala-Cement I:

"This requirement to identify a specific anti-dumping measure at issue in a panel
request in no way limits the nature of the claims that may be brought concerning
aleged nullification or impairment of benefits or the impeding of the achievement of
any objective in a dispute under the Anti-Dumping Agreement."®®

4106 Thereis nothing in Article 17.4 or in any other part of the AD Agreement to prevent clams
being made against any action taken during an anti-dumping investigation (even the imposition of a
provisional measure), provided that the requirement to identify the definitive measure as the "specific

measure at issue" ismet. Article 1 of the AD Agreement itself obliges the authorities to impose anti-

dumping measures only "pursuant to investigations initiated and conducted in accordance with the
provisions of this Agreement”. This means that the imposition of the definitive measure must be the
result of an investigation conducted in accordance with the AD Agreement. In other words, al the
steps taken in the investigation preceding the definitive anti-dumping measure affect the imposition of

that measure. In the present case, the provisional anti-dumping measure is a step taken in the
investigation (or action preceding the definitive anti-dumping measure), and therefore, Mexico can
unquestionably make severa clamsin this regard.

4,107 Furthermore, assuming, for the sake of argument, that Article 17.4 prevents the provisiona
measure from being contested as an action, it should be noted that the second sentence of the
Article only refers to paragraph 1 of Article 7 and not to other obligations related to the provisional
measures.®’”  Followi ng Guatemalas logic, therefore, even if the Panel did not have the mandate to
examine claims relating to violations of Article 7.1 of the AD Agreement, the same Panel could
examine Mexico's claims regarding violations of Articles 2.2, 2.4.3 and 12.2.1. If this were the case,
the absence of a mandate would be offset by the Panel's authority to examine the provisional measure
under Article 1 of the AD Agreement.

4108 Ladtly, it should be noted that it is common practice for Members of this Organization to
conduct dispute settlement proceedings that cover both a provisional and a definitive measure®®

4109 Assuming that Mexico did identify the provisonal anti-dumping measure as the "specific
measure at issue”, even though it is not necessary to repeat everything said in the oral submission at
the first substantive meeting, it should be recaled that Mexico did request consultations on the
provisional measure and that Guatemala acknowledged that it had consulted with Mexico.® Al the
background to these proceedings congtitutes reliable proof that there were more than enough
opportunities to try to reach a mutualy satisfactory solution of this issue. Two particularly relevant
aspects should be highlighted in relation to this dispute: (i) Mexico's request for consultations refers
specificaly to Article 7 of the DSU™®; and (i) Mexico and Guatemala did consult about the

%5 Oral submission by Mexico at the first substantive meeting, paragraphs 34-37.

%6 Report of the Appellate Body in Guatemala-Cement |, paragraph 79.

67 See the Report of the Panel in Mexico-Corn Syrup, paragraph 7.54.

%8 Seeinter alia, the request for the establishment of a Panel in European Communities - Anti-Dumping
Duties on Imports of Cotton-Type Bed Linen from India (WT/DS141/3) and United States - Anti-Dumping
Measures on Sainless Seel Plate in Coils and Sainless Steel Sheet and Strip from Korea (WT/DS179/2). See
aso the Report of the Panel in Brazil - Milk Powder, in particular, paragraph 368. This is proof that a Panel
may note non-compliance of provisional and definitive measures in the context of the same dispute settlement
proceedi ngs.

%9 Oral submission by Mexico at the first substantive meeting with the parties.
"0 See Mexico's request for consultations WT/DS156/1, G/L/289, G/ADP/D/14/1, of 8 January 1999.
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provisiona anti-dumping measure in the context of this dispute. See the indicative list of questions at
the hearing, particularly questions 27-38."

4110 Consequently, to the extent that the provisional measure is interpreted as a "specific measure
at issue’, Mexico consulted with Guatemala and thus fully complied with Article 4 of the DSU.
Moreover, the request for the establishment of a panel indicated that two series of consultations had
been held: one in the context of the previous proceedings and the other relating to the present
proceedings, therefore, athough Guatemaa does not make any claim in this regard, it is clear that
Mexico complied with Article 6.2 of the DSU.

(i) Sgnificant impact

4111 After reading this claim, the first remark that springs to mind is that it is an aternative. In
other words, the Panel can examine the clam relating to consultations or the clam relating to
significant impact, but it is not necessary to examine both claims. In any event, if the Panel decides to
examine Guatemalds claim, it is important to emphasize the following:

4112 Guatemalas reasoning has a very strange basis.  according to Guatemala, Article 17.4 of the
AD Agreement mainly refers to definitive anti-dumping measures because it is very difficult to
contest a provisional measure (at no time does it mention price undertakings).”” This logic seems to
be an attempt to make the second sentence of Article 17.4 of the AD Agreement inoperative or, in
other words, it seeks to make any objection to provisional measures inoperative.

4113 According to Guatemaa

@ Article 17.4 indicates that the complainant "must prove that there was a significant

impact"’;

(b) " ... theintention of the drafters of Article 17.4 must have been that the significant
impact must be proven in relation to the trade interests of the complaining party and
not in relation to the exporting industry under investigation."”

4114 Using this interpretation, Guatemala clams that Mexico does not complain that the
provisional measure has an enduring significant impact” or, aternatively, that the provisional
measure did not have any significant impact.”®

4115 With regard to these claims, at the first substantive meeting with the parties Mexico asserted
that.””

@ There is no obligation to prove a significant impact.

" In order to understand the significance of footnote 45 to Guatemala's first submission, see the Panel
Report in Canada - Measures Affecting the Export of Civilian Aircraft (WT/DS70/R), adopted on 20 August
1999, paragraph 9.12, where the Panel adopts an approach that "seeks to preserve due process while also
recognising that the 'matter' on which consultations are requested will not necessarily be identical to the 'matter’
identified in the request for establishment of apanel” Put another way, this approach supports the concept that it
was not necessary for Mexico to identify the provisional anti-dumping measure as the "specific measure at
issue" (concept of "matter") in its request for consultations and it was sufficient for the consultations to have
covered this matter.

"2 First submission by Guatemala, paragraph 50.

"3 Ibid., paragraph 51.

" |bid., paragraph 52.

'S Ibid., paragraph 54.

"% |bid., paragraphs 55-59.

" Oral submission by Mexico at the first substantive meeting with the parties.
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(b) The concept of "significant impact” does not refer to the overal trading interests of a
Member because such an interpretation would give countries which impose
provisiona anti-dumping measures in breach of the AD Agreement almost total
immunity.

4116 Regarding this matter, Mexico wishes to put forward the following arguments in order to
facilitate the Panel's work:

4117 The logic of "significant impact" is smilar to that in the case of consultations. In other
words, the second sentence of Article 17.4 does not apply if the definitive measure is identified as the
"specific measure at issue".

4118 Having said this, Mexico recalls that it has aready shown that, unlike Article 3.5 of the AD
Agreement, Article 17.4 does not contain the word "demonstrated”. It is nevertheless important to
examine the wording of Article 17.4 in order to understand the obligation contaned therein.
According to this Article "When a provisional measure has a significant impact ...that Member may
aso refer such matter to the DSB". Does this mean that the significant impact must be
"demonstrated” in the request for the establishment of a panel? It would appear that this is
Guatemala's position, because if it is not it would not have used the word "challenged” and would not
have claimed that the Pandl did not have a mandate.”®

4119 Mexico submits that Guatemala is wrong. Guatemalds reasoning means that the second
sentence of Article 17.4 of the AD Agreement makes it necessary to "demonstrate’ a significant
impact. If this same logic is applied to the first sentence of this Article, however, a Member
requesting the establishment of a panel would have to "demonstrate” that the competent authority of
the importing Member had adopted definitive anti-dumping duties or had accepted price undertakings.
As can be seen, thisis anillogica interpretation of the dispute settlement provisons. No Member of
the WTO has had to provide such a demonstration before a panel could be established.

4120 Neither Article 17.4 of the AD Agreement nor any other provision in the WTO dispute
settlement mechanism contains an obligation to provide any demonstration in order to be able to
request the establishment of a panel. Furthermore, the need to demonstrate any particular point in the
request for the establishment of a pand would conflict with the virtually automatic principle in
Article 6.2 of the DSU whereby panels are established automatically unless there is a consensus to the
contrary. Consequently, it would be illogical to assume that a complainant Member is not obliged to
provide any evidence for the establishment of a panel because when establishing a panel there is no
difference according to whether or not an aleged requirement has been proved.”” In any event,
assuming for the sake of argument that there is an obligation to demonstrate a significant impact, this
should be done &fter the establishment of a panel.

4121 In order to clarify the different levels of demonstration when requesting the establishment of a
panel and when presenting the parties submissions to a panel, the Panel in EC — Bananas pointed out
that:

"8 First submission by Guatemala, paragraphs 50 and 59.

9 The Panel which considered the complaint of the United States in the European Communities —
Regime for the Importation, Sale and Distribution of Bananas (WT/D7/R/IUSA), in paragraph 7.26, recognized
that it is not necessary to examine the formal requirements for the establishment of a panel prior to its actual
establishment. It therefore stated the following: "Because of the application of 'reverse’ consensus decision-
making applicable in the case of panel establishment in the DSB, the DSB is not likely to be an effective body
for resolving disputes over whether a request for the establishment of a panel meets the requirements of
Article 6.2 of the DSU. Therefore, as a practical matter only the panel established on the basis of the request
(and thereafter the Appellate Body) can perform that function.”
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"... there is a dgnificant difference between the claims identified in the request for the
establishment of a pandl, which establish the panel's terms of reference under Article 7 of the
DSU, and the arguments supporting those claims, which are set out and progressively
clarified in the first written subgpisions, the rebuttal submissions and the first and second

panel meetings with the parties’.

4122 Furthermore, it would be illogical for a Member to have to demonstrate a signficant impact in
order to object to a provisona anti-dumping measure, particularly if this concept is understood
according to Guatemaas unacceptable interpretation. Bearing in mind that the duration of
provisona measures is four months (or, in any event, sx months), by the time a Member had
collected dl the relevant Satistics, held consultations and established a panel, the measure would
already have expired or be on the point of expiring. It would not therefore make any sense to
chalenge this type of measure and the second sentence of Article 17.4 would be inoperative, as
Guatemala would like.

4123 Conseguently, Mexico asserts that the demonstration of a current or past "significant impact"
is not a requirement to be met before a Panel can examine a provisiona anti-dumping measure.

3. Guatemala's response to rebuttal arguments

4124 Guatemala makes the following response to Mexico's rebuttal of its preliminary objection
regarding Panel examination of the provisional measures.

4125 The third preliminary objection raised by Guatemala concerns Mexico's clams directed
exclusively against the provisional measure. Guatemala respectfully submits that the Panel lacks the
mandate to examine the provisional measure and the complaints referring to that measure.

4126 In Guatemala - Cement |, the Appellate Body considered that Article 17.4 of the AD

Agreement merely specified the three types of measure which could make up the dispute referred to

the DSB:  definitive (i.e. final) anti-dumping duties, price undertakings and provisional measures.™

In the case Canada — Measures Affecting the Export of Civilian Aircraft (hereinafter Canada —
Civilian Aircraft), the Panel considered that Article 4.4 of the Agreement on Subsidies and

Countervailing Measures (SCM Agreement") and Article 4.7 of the DSU read together "prevent a
Member from requesting the establishment of a panel with regard to a “dispute’ on which no

consultations were requested”.?” In the present case, Mexico's request for consultations does not

identify the provisiona measure as being the subject of this dispute — it identifies only the definitive

antidumping measure® Thus, Article 17.4 of the AD Agreement and Article 4.7 of the DSU, read
together, prevent Mexico from requesting the establishment of a panel with respect to Guatemaas
provisional measure, on which consultations were not requested. The provisional measure is clearly

different and separate from the definitive anti-dumping measure and the challenge of one of those
measures can prevail while the challenge of the other measure fails. In other words, they are separate

"disputes'.

80 Report of the Appellate Body in European Communities — Regime for the Importation, Sale and
Distribution of Bananas (WT/DS/27/ABR), adopted on 25 September 1997, paragraph 141.

81 \WT/DS60/AB/R, paragraph 79.

82 WT/DS70/R, adopted on 20 August 1999, paragraph 9.12.

8 Nor has it been shown that Mexico and Guatemala held consultations in respect of the provisional
measure. Contrary to what Mexico suggests in its oral submission. The fact that the two Members may have
held consultations in respect of the provisional measure prior to the establishment of the Panel in Guatemala |
does not show that in the present dispute, similar consultations were held.
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4127 At the first meeting with the Panel, Mexico recognized that it was not chalenging the
provisonal measure; but it argued that it was challenging the provisona measure "as an action

preceding the definitive anti-dumping measure".®*

"Since Mexico had clearly chalenged the definitive anti-dumping measure in its request for
the establishment of a panel, it was free to assert any number of complaints regarding any
aspect of the Anti-Dumping Agreement which might arise during the dispute, including the
provisional measure, without having to identify them as "specific measures at issue".®

4,128 According to Mexico, this also means that it was under no obligation to demonstrate that the
provisional measure had a "significant impact”.

"Since Mexico has the freedom to raise various complaints concerning the provisional
measure as an action preceding the definitive anti-dumping measure (sic), there is no need to

comply with the requirements mentioned by Guatemala’.®®

These statements at best reflect a deep misunderstanding of the report of the Appellate Body
and the relevant DSU provisions.

4129 First, the operative question is whether Mexico is seeking to obtain a recommendation by the
Pandl under Article 19.1 of the DSU to the effect that Guatemala's provisional measure is inconsistent
with the AD Agreement. In order to obtain this recommendation, Mexico should have requested
consultations on the provisiona measure and should have requested the establishment of a panel in
respect of the provisional measure. Mexico did neither of these two things. By identifying the final
determination as the only measure at issue, Mexico prevented the Panel from issuing a
recommendation in respect of the provisional measure®

4130 Secondly, as discussed a great length by the Appellate Body in Guatemala - Cement |,
provisiona anti-dumping measures are completely different from definitive anti-dumping measures.
In fact, the investigating authorities could issue a definitive anti-dumping measure without having
issued a provisional anti-dumping measure. Thus, even if the Pane were to rule on Mexico's
complaints in respect of the provisona measure, this ruling would not include the definitive
measure®®

4131 Findly, the provisiona measure has not had an enduring "significant impact" under
Article 17.4 of the AD Agreement. Indeed, it is inconceivable that the provisional measure should
have had any enduring impact since it expired on 28 December 1996, more than three years ago.
Moreover, the provisional measure was only in force for four months, and affected an insignificant
share of Mexico's exports during those months (i.e. only 0.016 per cent).*

84 Oral submission by Mexico, paragraph 34.

8 | dem, paragraph 35.

8 | dem, paragraph 39.

87 This explains why at the first meeting Guatemala asked Mexico whether it sought to obtain a
recommendation under Article 19.1 of the DSU in respect of the provisional measure.

8 |0 other words, Members may attack various elements of an investigation, including the initiation, as
part of their challenge of the provisional or definitive anti-dumping measures. However, they cannot challenge
a provisional measure as part of their challenge of the definitive measure. As stated by the Appellate Body in
Guatemala |, these measures are distinct from each other.

89 Mexico's attempt to interpret Article 17.4 of the AD Agreement as not requiring "significant impact"
must also be rejected. Although this provision does not use the term "prove", according to International Law
and WTO practice "the burden of proof rests upon the party, whether complaining or defending, who asserts the
affirmative of a particular claim or defence”. Report of the Panel United States — Measure Affecting Imports of
Woven Wool Shirts and Blouses from India, WT/DS33/AB/R, adopted on 23 May 1997, page 14.
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4132 For the above reasons, which are developed more extensively in our first written submission,
Guatemala respectfully submits that the Panel lacks the authority to examine the provisional measure
and all of the complaints referring thereto.

V. THIRD PARTY ARGUMENTS
A. ECUADOR
51 Ecuador made the following arguments to the Panel:

5.2 In conformity with Article 10.2 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes and paragraph 17.1 of the Anti-Dumping Agreement, Ecuador would like to
make the following observations:

1. Concerning the background

5.3 Following consultations and a dispute settlement procedure between the Governments of
Mexico and Guatemala, on 19 June 1998 the Pand in the case Guatemala — Anti-Dumping
Investigation Regarding Portland Cement from Mexico issued its report (WT/DS60/R) which was
appeded by Guatemala. The ruling of the Appellate Body (WT/DS60/AB/R), adopted by the Dispute
Settlement Body at its meeting of 25 November 1998, concluded in paragraph 88 that: " ... the Panel
erred in concluding that it could examine Mexico's clams concerning the initiation of the anti-
dumping investigation." It added in paragraph 89 that: "Having found that this dispute was not
properly before the Panel, we consider that the merits of Mexico's claims in this case are not properly
before it. Therefore we cannot consider any of the substantive issues raised in the dternative by
Guatemalain this appedl .”

54 The Appellate Body also dtated, at the end of paragraph 89, that its findings in no way
precluded Mexico from seeking consultations with Guatemala regarding the latter's imposition of
definitive anti-dumping duties on imports of portland cement from Mexico, or from pursuing " ...
another dispute settlement complaint under the provisions of Article 17 of the Anti-Dumping
Agreement and of the DSU." In accordance with the above, Mexico held consultations with
Guatemaa on 23 February 1999 concerning the definitive anti-dumping measure imposed on imports
of grey portland cement from the Mexican firm Cooperativa La Cruz Azul (Cruz Azul) as wdll as the
actions that preceded it. Guatemala argues in its first submission of 10 January 2000 that Mexico did
not hold consultations concerning the provisonal measure which forms part of its complaint, as
required under Article 6.2 of the DSU if it isto be included in the Panel's analysis.

55 These consultations were unable to resolve the dispute, and Mexico requested the
establishment of a panel in accordance with document WT/DS156/2 of 20 July 1999, which states that
the complaint covers the definitive anti-dumping measure imposed by Guatemala and the actions that
preceded it, including the provisonal anti-dumping measure and various matters relating to the
initiation of the investigation and the anti-dumping proceeding. Among the matters to be examined
are certain aspects raised during the initia dispute, such as the violation of Articles 5.3 and 5.5 of the
Anti-Dumping Agreement on which the Appellate Body did not rule for the substantive reasons set
forth in its conclusions.

2. Concer ning the composition of the Panel

5.6 Guatemaa formally objected to the appointment of the members who served on the Panel in
the previous dispute (Guatemala ) in the conviction that the participation of one or more of the
previous panelists in the new Panel would deprive the new Panel of the independence and the
objectivity it required to fulfill its purpose. Nevertheless, pursuant to Article 8.7 of the DSU, one of
the previous panelists was appointed to the present Panel. Guatemala maintains that the present Panel
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was improperly composed, since one of its members had already issued opinions (reflected in the
report of the Pandl in Guatemala ) on matters identical to those which are now to be examined.
According to the said report of the Appellate Body, that Panel did not have the jurisdiction to carry
out its first examination. To this, Guatemala adds that there is a possibility that in the framework of
the discussions of the new Panel, that member could refer to and/or reveal opinions or elements
relating to the deliberations of the Pandl in Guatemala |, thereby compromising the principle of
confidentiality enshrined in Article 14 of the DSU and in paragraph 3 of Appendix 3 of the DSU.
Given the peculiarities of this case, Ecuador considers that it is essential to ensure that the
composition of the Pandl is devoid of flaws from its inception and free of any objective risk of
eements or circumstances which could undermine the basic principles of public internationa law,
such as the principles of impartiaity and objectivity as well as others contained in the Rules of
Conduct for the DSU. From the systemic point of view, it must be recognized that Article 8.7 of the
DSU grants the Director-Genera the authority to appoint the panelists in case of disagreement
between the parties, specifying that this should be done ... after consulting with the parties to the
dispute” and considering the written objections concerning the participation of the panel members. At
the same time, Ecuador stresses that this authority should be applied in accordance with Article 8.2,
which gtates that "Panel members should be selected with a view to ensuring the independence of the
members ...". Otherwise, the fina decisions of the Panel would be compromised. Consequently,
Article 8.7 of the DSU should be implemented with due attention to the particular circumstances of
each case in order to avoid problems which could lead to serious consequences if objections such as
those of Guatemala reached the Appellate stage and were sustained by the competent body. At the
same time, the Panel does not have the jurisdiction to rule on whether or not it has, itself, been
properly composed.

3. Concerning whether thereport in Guatemala | constitutes a precedent

57 In view of the ruling of the Appellate Body in WT/DS60/AB/R, and taking account of the fact
that the present dispute was brought by Mexico essentialy to resolve the "substance of the case" that
was not resolved by the Pand in Guatemala |, Ecuador considers that the conclusions,
recommendations and suggestion of the Pandl in the dispute Guatemala — Anti-Dumping Investigation
Regarding Portland Cement from Mexico (WT/DS60/R) do not constitute a legal precedent under
GATT/WTO practice, and should not be taken into consideration as such. In internationa law, it is
acceptable for decisions of internationa bodies adopted in excess of their jurisdiction to be considered
void and without legal effect. This is what happened in the case Guatemala |, and Ecuador is
therefore of the opinion that Mexico's suggestion, contained in paragraph 8 of its submission
OF/OMC/742/99 of 13 December 1999, that the Panel rely on various precedents of fact and law from
the previous procedure is inadmissible and should not be accepted. Hence, Guatemala's request that
the Pand issue a preliminary decison declaring that it will not take account of the report in
Guatemala | isrelevant.

4, Concerning the provisional measure and the consultations

5.8 The request for the establishment of a panel by Mexico (WT/DS156/2) states that Mexico "
... challenges the definitive anti-dumping measure imposed by Guatemaa on imports of grey portland
cement from Cruz Azul through the final resolution, '‘Resolution 000113, published in the Diario de
Centroamérica on 30 January 1997, as well as the actions that preceded it, including the provisional
anti-dumping measure and various matters relating to the initiation of the investigation and of the anti-
dumping proceeding, as being contrary to Guatemaas obligations under Article VI of the GATT
1994 and Articles 1, 2, 3, 5, 6, 7, 9, 10, 12 and 18 of the Anti-Dumping Agreement as well as
Annexes | and Il of the Anti-Dumping Agreement.” In accordance with the legal reasoning and the
ruling of the Appellate Body (WT/DS60/AB/R) in the case Guatemala — Anti-Dumping Investigation
Regarding Portland Cement from Mexico, this implies that if Mexico had the intention of challenging
the provisiona measure, it should have identified that measure expresdy and individually as a specific
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measure at issue pursuant to Articles 6.2 of the DSU and 17.4 of the Anti-Dumping Agreement, as it
did for the definitive anti-dumping measure. Ecuador submits that the identification of the measure
was at best ambiguous, casting doubt as to whether that part of the complaint was properly brought
before the Panel. In any case, even supposing the Panel were to consider that Mexico had, in fact,
identified the provisonal measure as a specific measure at issue in its complaint, it would seem,
unless it can be clearly proven otherwise, that Mexico's application does not meet the requirements of
Article 4 of the DSU since Mexico has failed, in this process, to hold consultations with Guatemaa
concerning the provisional measure per se as required for the Panel to be able to examineit. Mexico's
request reveals that consultations were held only in respect of the definitive measure and the "actions
that preceded it" (WT/DS156/2), a generdization which does not paliate the lack of specificity
concerning consultations on the provisional measure and makes it impossible to comply, pursuant to
paragraph 3.7 of the DSU, with the requirements in paragraph 5 of the mentioned Article 4 of the
DSU that in the course of the consultations " ... before resorting to further action under this
Understanding, Members should attempt to obtain satisfactory adjustment of the matter.” At the same
time, the failure to hold such consultations has made it impossible for third parties to exercise their
rights under Article 4.11 of the DSU, which permits them to safeguard their interests by joining in
such consultations. In addition, Article 6.2 of the DSU emphasises the substantive nature of the
consultation procedure as a prelude to examination by the Panel of the complainant's claims; in other
words, it leads to the examination by the Panel itself of the specific measures at issue on which
consultations have been requested. Findly, with reference to Article 17.4 of the Anti-Dumping
Agreement, Mexico should have proved — and in Ecuador's view it did not do so convincingly — that
the provisional measure "has a significant impact”. 1n short, Ecuador submits that Mexico's complaint
concerning the provisional measure was not properly brought; that the consultations concerning that
measure did not take place; and that Mexico did not provide full proof of the "significant impact” of
the measure.

5. Concerning the complaints and the violations alleged by Mexico: sufficiency of the
examination of the evidence

59 In Parts 111 and V of its submission OF/OMC/742/99 of 13 December 1999, Mexico set out
its complaints concerning the inititaion of the investigation, referring to aleged inconsistencies in the
application for initiation by Cementos Progreso, as well as shortcomings in the examination of the
evidence and in the initiation itself. It aso refers to Guatemalas alleged failure to comply with the
obligations on notification and publication of the public notice of initiation, and points out what it
considers to be generd violations of the Anti-Dumping Agreement. In Ecuador's view, Article 5 of
the Anti-Dumping Agreement clearly indicates the type of information that an application for
initiation of an investigation in this area must contain. Article 5.2 stipulates that the application must
include "evidence of (&) dumping, (b) injury within the meaning of Article VI of the GATT 1994 as
interpreted by this Agreement and (c) a causa link between the dumped imports and the alleged
injury." It stresses that simple assertion without evidence cannot be considered sufficient to meet
these requirements, and that the application "shall contain such information as is reasonably available
to the applicant” on subparagraphs 5.2(i), (ii), (iii) and (iv). Mexico clams that the evidence
submitted by the applicant was insufficient to initiate the investigation and that it was not properly
examined by the investigating authority. In fact, Ecuador would like to observe that the investigating
authority decided to gather further information during an assessment period of “three or four months'
(paragraph 69 of Guatemaas submission), following which it decided that there was "sufficient
evidence'. In this context, the various interpretations of the sufficiency of "such information as is
reasonably available to the applicant” clearly complicate the examination of the matter. In Ecuador's
view and as demonstrated in paragraphs 67 and 72 to 77 of Guatemalas submission of 10 January
2000, the applicant firm — representing 100 per cent of the domestic injury — supplied such
information and evidence as was reasonably available to it under subparagraphs (i) and (ii) in support
of its request for the initiation of an anti-dumping investigation, in conformity with Article 5.2 of the
Anti-Dumping Agreement. However, Mexico would seem to be right that in its initial application,
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Cementos Progreso did not properly substantiate its evidence under subparagraphs (iii) and (iv) of
Article 5.2 regarding price and volume, which are significant factors in helping the applicant to
support its threat of injury clam. In any case, this does not mean that the applicant did not
substantiate threat of injury, but that it would have been appropriate and desirable that the information
and evidence in Cementos Progreso's possession should have been more extensive. Concerning
Mexico's contention that the examination of the evidence by the investigating authority was deficient
in that the decision to initiate the investigation reflected shortcomings in terms of the accuracy and
adequacy of the evidence, Ecuador submits that the investigating authority does in fact have aright to
substantiate its findings when it considers that there is sufficient evidence. This does not indicate bias
or lack of objectivity, particularly when the investigating authority is presumed to have acted in good
faith. Without wishing to play down the effects of the procedura violations aleged by Mexico, it
should be borne in mind that most procedura errors committed during anti-dumping investigations
are generdly attributable to the complexity of the actual procedure and the fact that Members who
only make sporadic use of it are not familiar with it. Certain violations, for example not providing
timely notification before initiating the investigation, could have been corrected long ago — perhaps
through the initiation of a new investigation — if Mexico had stated its procedural objection at the
time, and not several months after the initiation of the investigation. Thus, in any case, the main point
to be elucidated, supposing that they turn out to be true, would be whether the possible procedura
violations alleged by Mexico, many of them factua, effectively restricted Cruz Azul's right of
defence, and nullified or impaired benefits accruing to Mexico under the Anti-Dumping Agreement,
the DSU and the covered Agreements. Ecuador does not think so.

6. Concerning the definitive measure

5.10 Ecuador considers that the investigating authority exercised its right, under the regulationsin
force, in particular Article 9.1 of the Anti-Dumping Agreement, to impose the definitive measure.
The extension of the period of investigation by the investigating authority was right, considering that
in view of the nature and purpose of the anti-dumping investigation the authority required updated
information, for example concerning Cruz Azul's sales during the extended period or its production
cogts, data which was requested by the Ministry but never provided by the firm. It should be added
that this authority to extend the investigation is aso provided for under the Mexican lega system.
The same applies to the investigating authority's right to gather further evidence, since this does not
conflict either with the spirit or the letter of the Anti-Dumping Agreement. The Guatemaan
investigating authority provided Cruz Azul and Mexico with an opportunity to defend their interests
as required under Article 6.2 of the Anti-Dumping Agreement, even granting an extension — as
stipulated in the said Agreement — for Cruz Azul to submit the relevant questionnaire. Against this
background, the investigating authority made its interpretation of the facts and conducted its
examination and evauation of the evidence in accordance with Article 5.3 of the Anti-Dumping
Agreement, and found that there was dumping, injury and a causa relationship which led,
legitimately, to the introduction of the provisional, and subsequently, the definitive measure. The fact
that the investigating authority did not use the technical accounting evidence submitted by Cruz Azul
in connection with the determination of the definitive measure — in Guatemalas words a "self-
verification of its own information” - is not a violation because, in Ecuador's understanding, it was the
Authority's exclusive right under Article 6.1 of the Anti-Dumping Agreement to establish whether the
evidence was adequate or not in deciding whether to accept or regject it. Here, the objection raised by
Mexico (which belatedly supplied unsubstantiated data resulting from an audit carried out by a
company hired by the Mexican firm itself) is therefore unfounded, since requiring the acceptance of
such information could amount to substituting for the Ministry as investigating authority.

7. Requests by Mexico to the Panel

511 Concerning Mexico's requests in Part F, subparagraphs (b), () and (d) of document
WT/DS156/2 of 20 July 1999, it has been the genera practice of the GATT and the WTO in this area
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for panels and the Appellate Body to issue - in accordance with their findings and conclusions - a
general recommendation aong the lines of the first sentence of Article 19.1 of the DSU, which
stipulates that: "Where a pand or the Appellate Body concludes that a measure is inconsistent with a
covered agreement, it shall recommend that the Member concerned bring the measure into conformity
with that agreement.” The implementation of the second sentence of Article 19.1 is appropriate in
certain cases where there is a clear and duly substantiated need which must be evaluated by the panel
— for example, to ensure the prompt and effective resolution of a dispute in circumstances in which it
has been demonsdtrated that there have been repeated breaches on the part of the Member concerned —
and as aresult of which the objective of Article 21.1 of the DSU cannot be achieved. In such casesiit
would indeed be appropriate for a panel to suggest ways in which the Member concerned could
implement the recommendations of the DSB. However, this dispute does not seem to warrant any
suggestion by the pane as to how the Member concerned could implement the relevant
recommendations, since as arule, it is dways preferable for the parties to a dispute to be able to reach
a mutually agreed solution following the adoption of a report. This leads us to the conclusion that
Mexico's requests to the Panel, in particular the request contained in subparagraph (d), are excessive.

B. EL SALVADOR
512 El Savador made the following arguments to the Pand:

513 The Government of El Salvador would like to state clearly its interest in the dispute
Guatemal a — Definitive Anti-Dumping Measure on Grey Portland Cement from Mexico.

514 El Savador and Guatemala are both members of the Treaty on Central American Economic
Integration, and ever since the beginning of our history as countries, we have been linked by strong
cultural and commercia ties as well asties of friendship.

515 El Sdvador and Guatemala are committed to building a customs union in their territories.

516 El Savador is aware that dumping is an unfair trade practice which should not be tolerated
because of the damage it does to the domestic industry of any country, particularly the developing
countries which, as such, have more vulnerable economies.

517 El Sadvador is an active Member of the World Trade Organization, and as such it has an
interest in any case of this kind which affects any developing country, the more so when the country
in question is a neighbouring country with which we are bound by strong ties.

518 El Sdvador and Guatemala, like the other Centra American countries, share the same
procedurd legidation in thisfield, and El Salvador's interest in cases of this sort is therefore to ensure
strict compliance with WTO rules and regulations and to confirm the efficiency of the procedures
applicable under the Central American regulations.

519 Through its participation, El Salvador is interested above al in ensuring the proper and
correct application of the principles contained in the agreements administered by the World Trade
Organization, in particular those which guarantee special and differential treatment for the developing
countries.

520 In the light of the above considerations, we would like to submit: (i) that the mechanisms
provided for in the WTO Anti-Dumping Agreement as a means of discouraging an injurious practice
are vauable and legitimate as a means of defence against this reprehensible trade conduct, and in
implementing them, Members should guarantee their observance, taking account of the problems
facing the developing countries in applying and implementing the provisions of the WTO as well as
their urgent need to defend themselves against distorting practices which have an enormous impact on
their economies;, and (ii) that the dispute settlement system serves to preserve the rights and
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obligations of the Members under the covered agreements and to ensure that the recommendations
and rulings of the dispute settlement system cannot add to or diminish the rights and obligations
provided in those agreements, all of thisin conformity with the principle which guarantees economies
such as ours specia and differential treatment.

C. EUROPEAN COMMUNITIES
521  The European Communities made the following arguments to the Panel:
1. Introduction

522  The European Communities (hereafter "the EC") makes this third party submission because of
its systemic interest in the correct interpretation of the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994 (“ADP Agreement”).

523 Many of the issues in dispute involve questions of fact on which the EC is not in a position to
comment. Accordingly, this submission will address only a number of issues of lega interpretation
which are of particular interest to the EC.

524  Section Il discusses the preliminary objections advanced by Guatemala. Section 111 addresses
some of the claims submitted by Mexico.

2. Preliminary objections raised by Guatemala
(@ Isthe Pand validly constituted?

525 Guatemaa clams that the Pand was not validly congtituted because one of its members
served as a pandlist in Guatemala — Antidumping Investigation on Imports of Portland Cement from
Mexico (“Portland Cement I”). On that ground, Guatemala has requested the Panel to issue a
preliminary ruling declaring that it is not “competent” to examine the matter in dispute.

526 The EC considers that this is not the proper venue to address Guatemala's request. It is
clearly beyond a Panel’s authority to decide that it has not been validly composed. The EC would
suggest that if Guatemala considers that one of the members of this Panel lacks the requisite
“independence’, it should raise the matter with the Chair of the Dispute Settlement Body in
accordance with the procedure specificaly provided for in the Rules of Conduct for the Dispute
Settlement Understanding™ (the “DSU”).

(b) Isthe provisional anti-dumping measur e properly before the Panel?

527 Guatemada argues that the provisona anti-dumping measure was not mentioned in the
request for consultations and, therefore, is not properly before the Panel .

528 The EC recalls that, by now, it is well established that a measure which has not been the
subject of consultations cannot be examined by a Panel.”” The fact that a measure is not mentioned in

% Cf. paragraphs 5 to 10.

91 Guatemala's First submission, paras. 39-49.

92 See e.g. the Panel reports in European Communities — Regime for the Importation, Sale and
Distribution of Bananas (Bananas Ill), 7.18- 7.19; Korea — Taxes on Alcoholic Beverages, WT/DS75/R,
WT/DSB4/R, paras. 10.17-10.20; and Brazil — Export Financing Programme for Aircraft, WT/DS46/R,
paras. 7.4-7.11.

In Brazil — Export Financing Programme for Aircraft, WT/DS46/AB/R, at paras. 127-133), the
Appellate Body clarified that Articles 4 and 6 of the DSU do not require “a precise and exact identity between
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the request for consultations creates a presumption that no consultations were held with respect to
such measure. Yet, a complaining party should be permitted to prove by other means that a measure
not mentioned expressly in the request for consultations was, nevertheless, the subject of
consultations.”

529 Mexico's request for consultations is ambiguous as to whether it extends to the provisional
measure, as it refers to the definitive measure “and the actions that preceded it”. The EC would note,
however, that the request mentions Article 7 of the ADP Agreement, a provison which deas
exclusively with the imposition of provisional measures. Moreover, significantly Guatemala does not
seem to allege that the provisional measure was not discussed in the course of the consultations.

530 Inthe dternative, Guatemala argues that Mexico failed to show that the provisional measures
had a“significant impact” within the meaning of Article 17.4 of the ADP Agreement™.

531 The EC concurs with Guatemaa's view that Mexico must demonstrate through positive
evidence that the provisona measures have a “significant impact” and cannot satisfy itself simply
with invoking such impact.”

532 On the other hand, the EC takes issue with Guatemala's position that the impact of the
measures must be assessed with respect to Mexico's “overall trade interest” ® The EC considers that
the impact should be examined with respect to the imports covered by the measure. Indeed,
Guatemaa's interpretation would have the absurd consegquence that Members with large economies,
such as the EC, could never be in a position to challenge a provisional measure. In the absence of any
indication that Article 17.4 has the purpose of affording special and differential treatment to
developing countries, an interpretation which leads to such a discriminatory outcome should be
rejected.

3. Claims submitted by M exico
@ Initiation of the investigation

533 The EC notes that, unlike in Portland Cement |, there appears to be no substantial
disagreement between the parties with respect to the interpretation of the provisons of the ADP
Agreement concerning the initiation of investigations. Indeed, both Mexico and Guatemala seem to be
in accord with the interpretation of Articles 5.2 and 5.3 made in Portland Cement | (even if,
understandably, Guatemala avoids any express reference to that report). The disputes arise only at the
stage of applying that interpretation to the facts of the case.

534 The EC considers that the interpretation of Articles 5.2 and 5.3 made in Portland Cement |
was generally correct, irrespective of whether the particular application of such interpretation to the
facts of the case was aso correct, an issue on which the EC is not in a position to comment.
Therefore, the EC would encourage this Panel to follow the same interpretation.

the specific measures that were the subject of consultations and the specific measures identified in the request
for the establishment of the panel”. That case, however, concerned a measure which had been replaced by a new
measure having essentially the same content (Report of the Appellate Body in.

% In Korea — Definitive Safeguard Measure on Imports of Certain Dairy Products, WT/DS98/AB/R
(at para. 131), the Appellate Body suggested that a defective panel request does not prevent the panel from
considering a claim unless it prejudices the defendant’ s ability to defend itself in the course of the proceeding.
By the same token, a defective request for consultations should not prevent the establishment of a panel, if it can
be shown that it did not cause prejudice to the defendant.

9 Guatemala's First submission, paras. 50-59.

% |bid., paras. 50-51.

% |pid., para. 52.
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535 In particular, the EC agrees with the pand’s conclusions with respect to the relationship
between Articles 5.2 and 5.3, namely that

the question whether there is ‘ sufficient evidence' to justify initiation is not answered
by a determination that the application contains al the information ‘reasonably
avalable’ to the applicant on the factors specified in Article 5.2 (i)-(iv) ... the
‘reasonable available’ language in Article 5.2 does not permit the initiation of an
investigation based on evidence and information which, while al that is reasonably
available to the applicant is not, objectively judged, sufficient to justify initiation.®”

536 The EC is aso in accord with the standard of interpretation of “sufficient evidence”
developed by the pand®® on the basis of the Softwood Lumber report.*®

537 Findly, the EC agrees with the panel’s view that Articles 2 and 3 of the ADP Agreement are
relevant in assessing whether there is “ sufficient evidence” for purposes of Article 5.3. As noted by
the panel, the subject matter, or type, of evidence needed to justify initiation is the same as that
needed to make a preliminary or final determination of dumping and injury, athough the quality and
quantity is less'® At the same time, however, it is obvious that, contrary to Mexico's claims, this
does not mean that, by initiating an investigation on the basis of insufficient evidence of dumping and
injury, aMember isin breach not only of Article 5.3, but also of Articles2 and 3.

(b) Notification of theinitiation

538 Inthe EC's view, it is beyond question that the investigation was “initiated” by Guatemala
pursuant to the Notice published on 11 January 1996. Accordingly, by not notifying the initiation of
the investigation to the Mexican Government until 22 January 1996, Guatemala acted inconsistently
with Article 5.5 of the ADP Agreement.

539 Guatemaa's contention that the investigation was not initiated “effectively” until
23 January 1996'*, even if true, would be devoid of relevance, as Footnote 1 to the ADP Agreement
specifies that the term “initiated”, as used in the ADP Agreement, means “the procedura action by
which a Member formally commences an investigation...” [emphasis added].

540 Guatemaas argument to the effect that its Congtitution requires to notify the interested
parties before initiating an investigation is also irrdevant.'® If anything, this argument would suggest
that, by failing to notify the Mexican Government before initiating the investigation, the investigative
authorities infringed not only the ADP Agreement but also Guatemala s Constitution.

541 Asasubsdiary defence, Guatemala invokes that in any event the late notification would have
to be exonerated because it is a “harmless error” (error inocuo).'®® The evidence adduced by
Guatemala is not sufficient to show that what it calls the “harmless error” principle isin fact a general
principle of international law. In any event, the examples cited by Guatemala are concerned with the
consequences of the violation of a procedura rule, and not with the existence of the violation of a
procedural rule. They stand for the proposition that, in certain cases, the violation of procedural rule
does not entail the lack of validity of the act adopted pursuant to that procedure. At issue here,

97 Portland Cement |, para. 7.53.

% portland Cement |, paras. 7.54-7.57.

% United States — Measures affecting Softwood Lumber from Canada, SCM/162, adopted
27 October 1993, BISD 405/358.

190 portland Cement |, paras. 7.64, 7.67.

101 Guatemala's First submission, para. 79.

192 hid., paras. 203-204.

193 hid., paras. 206-216.



WT/DS156/R
Page 38

however, is not the question of whether the anti-dumping measures imposed by Guatemaa are
“valid’, notwithstanding the violation of Article 5.5, but rather the previous question of whether
Guatemala has violated Article 5.5.

542 As an additional subsidiary defence, Guatemala contends that Mexico is “estopped” from
raising this claim, because it did not complain about the late notification until six months after the
initiation of the investigation.'® In the EC's view, Guatemala has not shown that the strict
requirements for the operation of the principle of estoppe are met in the present case. In particular, it
cannot be considered that Mexico's falure to complain immediately about the late notification
amounts to a “clear and unequivocal representation”'® that it acquiesced to the violation by
Guatemala of Article 5.5.

543 Contrary to Guatemala's assertions'®, previous pand reports do not support its claim of
estoppel. In Canada/European Communities Article XXVIII rights, the Arbitrator did not rely on the
principle of estoppel, but instead on the rather vague notion that it was necessary to preserve the
“stability and predictability of the GATT system”.*®” More relevant is the report in EC - Bananas I'%,
where a claim of estoppel was dismissed on the following grounds:

“361... the Panel consdered that such a modification or estoppel could only result from the
express, or in exceptiona cases implied, consent of [the complaining parties] or of the
CONTACTRING PARTIES.

362. The Panel considered that the decision of a contracting party not to invoke a
right under the Genera Agreement at a particular point in time could due to
circumstances that change over time. The decison of a contracting party not to
invoke a right vis-aVvis another contracting party at a particular point in time can
therefore, by itsalf, not reasonably be assumed to be a decision to release that other
contracting party from its obligations under the General Agreement. The Panel noted
in this context that previous panels had based their findings on measures which had
remained unchallenged for long periods of time. The Pand therefore found that the
mere fact that the complaining parties had not invoked their rights under the Genera
Agreement in the past had not modified these rights and did not prevent them from
invoking these rights now” . [footnotes omitted]

544  As yet another subsidiary defence, Guatemala contends that the late notification did not
nullify or impair any benefits.'®® For the reasons aptly explained by the pand in Portland Cement I'*°,
the EC considers that Guatemala has failed to rebut the presumption of nullification or impairment
laid down in Article 3.8 of the DSU.

1941 bid., paras. 217-219.
195 See e.g. Temple of Preah Vihear Case, where the International Court of Justice enounced the
conditions for the application of the principle of estoppel asfollows:

“The principle operates to prevent a State contesting before the Court a situation contrary to a
clear and unequivocal representation made by it to another State, expressly or impliedly, on which
representation the other state was, in the circumstances, entitled to rely, and as a result that other State
has been prejudiced or the State making it has secured some benefit or advantage for itself” (ICJ
reé)orts 91962) pp. 143-144).

1% 1hid., para. 218.

197 ps12/R, BISD 37/80, at p. 86.

198 panel report in EEC — Member States' Import regimes for Bananas, DS32/R (unadopted).
199 Guatemala's First submission, paras. 220-221.

H10portland Cement I, para. 7.42.
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(c) Disclosur e of essential facts

545 In response to Mexico's clam that Guatemala violated Article 6.9 of the ADP Agreement,
Guatemala appears to be arguing that its investigating authorities complied with that provision by
granting access to the public file.**

546 Guatemala's defence reflects a serious misunderstanding of the disclosure requirements
imposed by Article 6.9. That Article imposes upon the investigating authorities a positive duty “to
inform” the interested parties which goes beyond smply granting access to the file. The public file of
an investigation consists essentialy of questionnaire responses and allegations submitted by the
different interested parties, which are often contradictory. Thus, the mere examination of the file may
not alow the interested parties to identify the “essential facts’ on the basis of which the authorities
intend to impose definitive measures. For that reason, Article 6.9 requires that the investigating
authorities indicate to the interested parties which, of al the facts contained in the file, are the
“essentid facts’ that will form the basis for their decision, so that the interested parties can defend
their interests adequately.

547 Moreover, if the obligation imposed by Article 6.9 could be fulfilled smply by granting
access to the file, Article 6.9 would become totally redundant, since the obligation to provide access
to the file is already prescribed by Article 6.4 of the ADP Agreement.

(d) Extension of the investigation period

548 Mexico claims that by extending the period of investigation Guatemala violated paragraph 1
of Annex Il to the ADP Agreement, aswell as Articles 6.1 and 6.2."*2.

549 Inthe EC sview, paragraph 1 of Annex Il does not prevent the investigating authorities from
requesting additional information in the course of the investigation, including information pertaining
to a period different from that initially defined as the investigation period. The investigating
authorities may not become aware that certain information is “required” for the purposes of the
investigation until they have aready received some information from the interested parties. In those
cases, it is not “possible’ for the investigating authorities to request such information at an earlier
stage and, therefore, it cannot be claimed that there is a violation of paragraph 1 of Annex 1.

550 Nevertheess, the extension of the investigation period should be justified and not impose an
unreasonable extra burden on the interested parties. In addition, the investigating authorities should
observe the same procedura regquirements as when they made the original request for information,
including in particular those contained in Articles 6.1 and 6.2. Whether or not Guatemala complied
with those requirements when it extended the investigation period is a question of fact on which the
EC isnot in a position to comment.

(e) Information on costs of production

551 Mexico clams that Guatemaa has breached Articles 2.1 and 2.2 of the ADP Agreement
because the investigating authorities requested information on costs of production from the exporter,
even though the complaint did not allege that domestic sales were made below cost™*2.

552  This claim is clearly unfounded. The investigating authorities are entitled to request any
information which is pertinent for a determination of dumping. There is nothing in the wording of
Articles 2.1 and 2.2, or in any other provision of the ADP Agreement, which may be interpreted as

M Guatemala's First submission, para. 339.
12 Mexico' s First submission, paras. 355-372.
M3\ hid., paras. 373-379.
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restricting the possibility for the investigating authorities to request cost of production data to those
cases where the complaining industry has alleged the existence of sales below cost.

)] Revocation of the measures

553 Guatemaa has submitted that, even if the Panel were to found that the definitive anti-
dumping measures are inconsistent with the ADP Agreement, it should reject Mexico's request that

the Panel “suggest” the revocation of those measures™*.

554 Itistrue that, as argued by Guatemala, under the GATT 1947, panels recommended specific
remedies in very few occasons. Yet, Guatemaas position that panels should never suggest
“gpecific” remedies, including the revocation of a measure, is clearly untenable, as it would reduce to
inutility the last sentence of Article 19.1 of the DSU, which provides expresdy that “in addition to its
recommendations, the panel or Appellate Body may suggest ways in which the Member concerned
could implement the recommendations”.

555 The EC would agree, nonetheless, that panels should be careful not to make suggestions
which limit the choices available to the offending Member. Accordingly, they should not suggest the
revocation of a measure, unless it can be established that there is no other possible way to “bring the
measure into conformity”. The panel report in DRAMS*®, which has been cited with approval by
Guatemaa, supports that view. Indeed, in DRAMS the panel did not rule that Panels can never
suggest the revocation of a measure, but rather that

in light of the range of possible ways in which ... the United States could
appropriately implement our recommendation, we decline to make any suggestion in
the present case.*®

556 Thereport in Portland Cement | reflects the same principle.  The Panel suggested the
revocation of the definitive anti-dumping measure only after having determined that, in view of the
nature of the violations of the ADP Agreement incurred by Guatemala, there was no other possible
way to bring that measure into conformity:

We have determined that an unbiased and objective investigation authority could not
properly have determined, based on the evidence and information available at the
time of initiation, that there was sufficient evidence to judtify initiation of the anti-
dumping investigation Thus, the entire investigation rested on an insufficient basis,
and therefore should have never been conducted. This is, in our view, a violation
which cannot be corrected effectively by any actions during the course of the ensuing
investigation. Therefore, we suggest that Guatemaa revoke the existing anti-
dumping measure on imports of Mexican cement, because, in our view, this is the
only appropriate means of implementing the recommendation.™’

557 The EC agrees with the report in Cement Portland | that, where an investigation has been
initiated on the basis of insufficient evidence, the only possible means of implementation is the
revocation of the anti-dumping measure imposed pursuant to that investigation. Therefore, in those
circumstances, it would be appropriate for a panel to suggest the revocation of the measure.

114 Guatemala's First submission, paras. 399-404.

M5 Panel report in United Sates — Anti-dumping Duty on Dynamic Random Access Memory
Semiconductors (DRAMS) of One Megabit Or Above from Korea, WT/DS99/R.

18 hid., para. 7.4.

H7Cement Portland I, para. 8.6.
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D. HONDURAS
558  Honduras submitted the following arguments to the Panel:

1. Interest of Hondurasasathird party to the dispute

559  The Government of Honduras welcomes the opportunity to make this written submission as a
third party to the dispute brought by Mexico chalenging the definitive anti-dumping measure
imposed by the Guatemalan Ministry of the Economy (the Ministry) on imports of grey portland
cement (cement) produced by one of its exporters, Cooperativa la Cruz Azul, SC.L. (Cruz Azul), as
well as the action that preceded it, including the provisional anti-dumping measure.

560 Honduras economy is closaly linked to that of Guatemala. Central America has a broad and
varied programme with Mexico, and consequently we are interested in strengthening our trade links
and ensuring that trade between Mexico and our countries is not affected by unfair trade practices.

561 Our cement industry is adso highly vulnerable to the dumping practices reported to the
Guatemalan investigating authority. The anti-dumping measure taken satisfactorily protects Central
Americas interests and, to some extent, represents an effective deterrent to dumping of other products
by Mexico.

562 The Government of Honduras took part in the first dispute between Mexico and Guatemaain
order to protect the right of any WTO Member to conduct an anti-dumping investigation and not to be
cited before a panel whose terms of reference do not alow it to hear the case. Honduras is now
paticipating in this second dispute because it considers that Guatemaa correctly applied the
regulations contained in the Agreement on Implementation of Article VI of the General Agreement on
Tariffs and Trade 1994 (hereinafter the Anti-Dumping Agreement).

2. Preliminary objections

563  This dispute raises considerations of competence and admissibility which affect fundamental
principles and, in order to maintain the purity and integrity of the dispute settlement system, the Panel
should take a preliminary decision on these.

(@ The Panel was improperly composed

564 Firgly, Guatemala has made an appropriate and duly reasoned complaint that the
Director-General appointed to the present Panel persons who had heard the previous dispute.
Honduras shares Guatemalas concern regarding the lack of independence and objectiveness of
persons who had aready taken positions when considering Mexico's first complaint, without having
the competence to do so, in connection with claims relating to the violation of Article 5.3 and 5.5,
which are again the subject of this case.

565 Clearly, no oneis questioning the integrity or quaifications of the panellist in the first dispute
who has been re-appointed to consider the present dispute, but he will undoubtedly take into account
the views held by those who served with him on the first Panel and will be unable to disregard the
discussions held and decisions taken during the previous dispute in which he participated.

566 The issue is of systemic interest and, as far as we know, this is the first time that a panel
report has been rejected and the complaining Member has initiated a second dispute concerning the
same complaints. The DSU and Article 17 of the Anti-Dumping Agreement do not empower the
Appellate Body to refer the dispute back to the panel whose conclusions were rejected and likewise
the Director-General should not act in such away.
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567 Article 8.2 of the DSU states that "Panel members should be selected with a view to ensuring
the independence of the Members ...", and according to Article 11 a panel "should make an objective
assessment of the matter before it, including an objective assessment of the facts of the case and the
applicability of ... the relevant covered agreements ..." (emphasis added).

568 In order to ensure that full effect is given to the principle of public internationa law whereby
decisions by international tribunals must be impartial and objective, the Director-Genera should take
into account Guatemala's objections regarding a particular individual. The Preamble to the Rules of
Conduct for the DSU states that the operation of the DSU "would be strengthened by rules of conduct
designed to maintain the integrity, impartiality and confidentiality of proceedings conducted under the
DSU".*®  The confidentiality requirement is aso to be found in paragraph 3 of Appendix 3 on
Working Procedures.

569 According to Sections Il and IIl of the aforementioned Rules of Conduct, al members of
panels "shal be independent and impartial, shall avoid direct or indirect conflicts of interest ..." and
shall also "consider only issues raised in, and necessary to fulfil their responsbilities within, the
dispute settlement proceeding ..." (emphasis added). If any member of the previous Panel were
allowed to participate in the present Panel, these principles would be undermined.

570  Consequently, with due respect, Honduras supports Guatemalas request that a preliminary
resolution be issued to the effect that the Panel was improperly composed and does not therefore have
the competence to examine the matter referred by Mexico to the DSB.

(b) Thereport of the previous panel iswithout value

571 Mexico wishes this Pand to endorse the work and the conclusions of the Panel in the first
dispute (hereinafter Guatemala ) and therefore repeatedly quotes the latter's report. According to
Article 11 of the DSU, however, this Pand must respect its obligation to make an objective
assessment of the matter and conduct its own review, completely disregarding the report published by
the previous Pandl.

572 In Guatemala I, the Appellate Body ruled that the Panel which examined the dispute should
never have considered the claims submitted to it and rejected its report. As aresult, this report has no
value as a precedent, as evidence or as guidance. Honduras considers that, if this Pand is guided by
the reasoning in the report in the Guatemala | case, this would constitute a precedent that would have
a negative impact on every WTO Member.

573  Thereport published in the Guatemala | case cannot even be used smply for guidance, as has
sometimes occurred for reports that were not adopted. There is a substantive difference between a
report that was not adopted by the DSB — whose lega findings have not been rejected — and a report
expressly rejected by the Appellate Body; it is clear that a report that has been rejected has no legal
existence.

574 Honduras therefore supports Guatemalas request that a preliminary decison be taken
declaring that the Panel should not take into account the report on the Guatemala | case.

(c) The Pand does not have the mandate to examine the provisional measure and the claims
referring thereto

575 In anti-dumping disputes, the specificity requirement is of particular relevance. Articles 4
and 6 of the DSU and Article 17 of the Anti-Dumping Agreement define when an anti-dumping
dispute can be submitted to a panel. Paragraph 4 of Article 17 of the Anti-Dumping Agreement

118 \WT/DSB/RC/1, 11 December 1996.
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should be interpreted in parale with paragraph 2 of Article 6 of the DSU, which requires that the
parties submit to the DSB matters regarding which consultations have been held and identify the
specific measures at issue.

576 In the present case, Mexico's request for consultations identifies the definitive anti-dumping
measure but not the provisional measure. This Panel does not therefore have any mandate to consider
the provisional measure or Mexico's claims contesting it.

577 Mexico's request for the establishment of a panel shows that the request for consultations only
identified the definitive anti-dumping measure "as well as the actions that preceded it"**°, but Mexico
aso chalenges "the actions preceding that measure’, including the provisiona anti-dumping
measure®® Mexico does not contest the provisional measure per se, but as one of the actions

preceding the challenge of the final measure.

578 In any event, if it is consdered that Mexico's request for the establishment of a panel did
identify the provisional measure as a subject of complaint, the request violates Article 4 of the DSU.
According to Article 6 of the DSU, a Member may not request the establishment of a panel to contest
a measure regarding which it has not requested the consultations specified in Article 4 of the DSU.
Similarly, Article 6.2 requires, that in its request for the establishment of a panel, a Member must
indicate "whether consultations were held, and identify the specific measures at issue ...". As
Mexico's request for consultations did not identify the provisional measure as the specific measure at
issue, this measure cannot be the subject of the dispute.

579 The United Sates — Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled
Atlantic Salmon from Norway, cited by Guatemala, is indicative in this respect.

580 Mexico's falure to identify the provisona measure (and to present the full series of
complaints relating to the provisiona measure) in its request for consultations prevented the specia
dispute settlement rules applicable to anti-dumping cases from giving the parties an opportunity to
reach a "mutually satisfactory resolution” of the dispute in accordance with Article 17.3 of the Anti-
Dumping Agreement.

581  Consequently, Honduras considers that, as requested by Guatemala, the Panel should take a
preliminary decision to the effect that it has no mandate to consider the provisional measure and all
the complaints referring thereto because Mexico did not request consultations on this measure.

582 In the dternate, Honduras also considers that al the WTO's Members, but especialy those
countries which are particularly vulnerable to dumping, have an interest in ensuring full respect for
Article 17.4 of the Anti-Dumping Agreement, which restricts complaints in the WTO to disputes
concerning the imposition of definitive anti-dumping measures or price undertakings, unless it can be
proved that the imposition of a provisional measure has an enduring "significant impact” on the trade
interests of a Member.

583 The clear wording of Article 17.4 indicates that the complainant must prove a significant
impact. The intention of those who drafted Article 17.4 was that the significant impact must relate to
the trade interests of the complainant and not to the exporting industry under investigation because, in
a dispute settlement procedure, the complainant is the WTO Member and not the exporter or exporters
being investigated.

584 In the present case, Mexico does not claim that the provisional measure has had an enduring
significant impact. In its first submission to this Panel, Mexico does not argue that the provisiona

M9 WT/DS156/2, page 2.
1201 dem
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measure had a significant impact at any time. It isin fact inconceivable that the provisional measure
has had an enduring impact because it expired over three years ago.

585 Inthe dternate, Honduras endorses Guatemalas position that the provisional measure did not
have any significant impact. Initsfirst submission, Mexico neither claimed nor tried to prove that the
provisional measure had had a significant impact in the past.

586  Consequently, Honduras requests the Panel to issue a preliminary resolution to the effect that
the Panel does not have a mandate to consider the provisional measure and dl the claims referring
thereto.

3. Arguments
E)] Standard of review

587  Another aspect of particular importance is the scope of the examination to be conducted by
panels in anti-dumping cases. Article 17.6(i) of the Anti-Dumping Agreement prescribes that panels
may not overturn the establishment of the facts by an investigating authority, even if they do not agree
with its evaluation. In other words, panels may not undertake a new examination of the facts.

588 Regarding legd questions, according to Article 17.6(ii) a national authority's determination
should rest upon a "permissible interpretation” of the Agreement's provisions. Clearly, severa
interpretations may exist, but the Anti-Dumping Agreement only requires that the investigating
authority use one that is permissible.

589 Inthe present case, as the Guatemalan Ministry of the Economy's determination is based on a
permissible interpretation of the regulations applicable — in particular, the meaning of words that are
not defined in the Agreement but are centra to the action of an investigating authority, for example,
"sufficient” in Article 53 "As soon as' in Article 6.1.3, "adequate’ in Article 12.1.1, and "sufficient
detail” in Article 12.1.1 —the Panel should respect its determination.

(b) It isup to Mexico to provethat there has been a violation

590 Honduras wishes to draw the Pandl's attention to the fact that Mexico does not deny that Cruz
Azul dumped cement in Guatemala nor does it deny materia injury.

591 Moreover, Mexico has not assumed the burden of proving that there has been a violation of
the Anti-Dumping Agreement. The WTO is no different from other legal systems which make the
complainant responsible for providing prima facie proof of non-compliance and it is only when this
has been done that the burden of rebutting the claim would be shifted to Guatemala.***

(c) Guatemala properly initiated the anti-dumping investigation

592 Honduras considers that, during the investigation that gave rise to the definitive anti-dumping
measure challenged by Mexico, Guatemala complied with the applicable provisions in Article VI of
the General Agreement on Tariffs and Trade 1994 (GATT 1994) and Articles 1-3, 5-7, 9, 12, 18, and
Annexes | and |1, of the Anti-Dumping Agreement.

" Translator's note: These words do not appear in Article 12.1.1, but in 12.2.

121see, for example, the Report of the Appellate Body United States — Measure Affecting Imports of
Woven Wool Shirts and Blouses from India, WT/DS33/AB/R, adopted on 23 May 1997, page 14. See also the
Report of the Appellate Body, European Communities — Measures Concerning Meat and Meat Products
(Hormones), WT/DS/26/AB/R, WT/DS48/AB/R, adopted on 13 February 1998, paragraph 98.
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593 Honduras does not share Mexico's opinion that any WTO Member requested to initiate an
investigation is obliged to conduct a prior investigation. Contrary to what is claimed by Mexico,
under Article 5.3 the investigating authority did not have to have evidence of injurious dumping based
on a "fair comparison” of Cruz Azul's prices in Mexico and Guatemala.*** Claiming that there must
be sufficient information to establish these facts prima facie amounts to a claim that the investigating
authority should conduct a prior investigation.

594 Mexico's clam that the Ministry did not "examine' the accuracy and adequacy of the
evidence provided in Cementos Progreso's application'® is not acceptable either. A correct reading of
paragraphs 2, 3 and 1 of Article 5 of the Anti-Dumping Agreement shows that:

According to Article 5.2 of the Anti-Dumping Agreement, an applicant must substantiate its
claims with relevant evidence - described in subparagraphs (i)—(iv) of Article 5.2 -, but this is

limited to the information "reasonably available to the applicant". ***

Article 5.3 lays down the obligation to examine the accuracy and adequacy of the evidence
provided which "justify the initiation of an investigation".**

According to Article 5.1, it is during the course of the investigation and not at the time of its
initiation that the authority must determine "the existence, degree and effect of any alleged
dumping ...".

595 It is dso a matter of concern that Mexico considers that the Ministry should have
"ascertained” the "Iegitimacy or veracity" of the documentary evidence attached to Cementos
Progreso's application™°, and should have proved the normal value and export price before initiating
the investigation. ™’ Honduras does not consider that it is the investigating authority's responsibility to
sft the complaints before initiating an investigation.

596 An investigating authority cannot "prove" the normal value or the export prices and cannot
"verify" the legitimacy and veracity before conducting an investigation in any country in the world,
especidly in Central America. Thisiswhy Article 6.7 and Annex | of the Anti-Dumping Agreement
provide for the verification of information during the course of an investigation.

597  Even though Honduras considers that Guatemala met the provisions of Article 5.2 and 5.3 of
the Anti-Dumping Agreement, others — Mexico for example — might consider that in a perfect world it
would have been better if Guatemala had had more information before deciding whether an
investigation was justified. But the situation in countries such as Guatemala, which is familiar to
Honduras because the circumstances are the same, is that further information is not easy to obtain nor
reasonably available.

598 The scope of the examination prior to initiating an investigation and the fact that the level of
"sufficient” evidence to judtify initiation is lower than the level of evidence required for a preliminary

122) dem, paragraphs 98, 103, 107 and 126.

123 First submission by Mexico, paragraphs 75, 89-90 and 111.

124 Article 5.2 does not stipulate that the complainant must attach documentary evidence. Article 5.2
and 5.3 use the words "evidence" and "information” without distinction. It istherefore clear that the "evidence"
mentioned in the first sentence of Article 5.2 consists of the types of information defined in subparagraphs (i) —
(iv) of the same Article.

125 Article 5.3 (emphasis added).

126 First submission by Mexico, paragraphs 75, 89-90 and 111.

127 First submission by Mexico, paragraphs 98, 103, 107 and 126.
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or final affirmative determination were dealt with at length in Softwood Lumber 11, which Guatemda
citesin its first written submission to the Panel.*?®

599  Furthermore, even though Articles 2 and 3 of the Anti-Dumping Agreement contain useful
definitions of the words "dumping”, "injury" and "causa relationship”, there is no lega reason for
claming that these Articles apply to the initiation phase.

5100 Asadready stated, Article 5 governs the initiation of an investigation, and does not mention
Article 2. The sole referenceto Article 3 isin subparagraph 5.2(iv), but only in relation to the factors
used to demondtrate injury and as guidance for the submission of information in an application, which
suggests that those drafting the text did not intend any other provision of Articles 2 or 3 to apply at the
time of initiating the investigation.

5101 To summarize, Honduras considers that the investigating authority undertook a full
examination of the accuracy and adequacy of the evidence provided in Cementos Progreso's
application. On the basis of this examination and of &l the information before it, the Ministry
reasonably determined that there was sufficient evidence to justify the initiation of an anti-dumping
investigation.

5102 If the standard of review referred to in Article 17.6 of the Anti-Dumping Agreement is
applied correctly, the Panel is not empowered to assess once again the evidence used when taking the
decision to initiate the investigation.

(d) Guatemala correctly notified theinitiation of the investigation

5103 It is contrary to the interests of WTO's Members which could potentially conduct their own
anti-dumping investigations for panels hearing complaints to impose the regulations applicable with
excessive severity. On the contrary, panels should bear in mind the object and purpose of the
provisions applicable.

5104 Honduras considers that the provisons in Articles 5.5, 12.1-12.1.1 and 6.1.3 of the
Anti-Dumping Agreement were not established with the object and purpose of imposing formal
obstacles on investigating authorities. The god of these provisions is to ensure that exporting
Members and their exporters have the opportunity to defend their interests in atimely and appropriate
manner.

5105 Asfar asArticle 5.5 is concerned, Honduras does not consider that the interests of Mexico
and its exporters were infringed because the investigation was not actualy initiated until Mexico had
been notified. As Guatemala points out, in our countries the rights of the defendant have to be
infringed before failure to give a proper hearing can be claimed.

5106 In Honduras view, Article 12.1 of the Anti-Dumping Agreement was not violated either
because this provision does not lay down any time-limit for making a notification; it only requires
that a notification and a public notice must be issued when the authorities are satisfied that there is
sufficient evidence.

5.107 Regarding the information to be provided in the public notice, according to Article 12.1.1 the
necessary details may be contained in the notice or in a separate report such as that to be found in the
administrative file.'®

128 First submission by Guatemala, paragraph 134.
129rjrst submission by Guatemala, paragraphs 227 and 228.
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5.108 Ladlly, in compliance with Article 6.1.3, Guatemala gave the Government of Mexico and
Cruz Azul the full text of the anti-dumping application "as soon as' the investigation was initiated.

5.109 In concluson, Honduras considers that the Panel should take into account the fact that, if
Guatemala had complied with these Articles in another way, this would not have affected the course
of the investigation. For example, Article 5.5 does not provide that the Member to be investigated
may undertake action or submit any evidence, or in other words, prevent the initiation of the
investigation; likewise, nothing would have changed if further information had been included in the
public natice or if the full text of the application had been submitted beforehand.

(e) The provisional measure was imposed in accor dance with the Anti-Dumping Agreement

5.110 Although the preliminary determination of injurious dumping made by the Ministry is not the
subject of this complaint and, in any event, its imposition is not subject to further requirements, in the
aternative Honduras considers that it was made on the basis of duly established and reasonably
assessed facts and that Guatemala respected the provisions contained in Articles 7, 2 and 3 of the
Anti-Dumping Agreement. Moreover, the public notice of the preliminary determination and the
separate report dated 26 July 1996 comply with Article 12.2.1.

5111 The preliminary margin of dumping (38.72 per cent) was fixed on the basis of information
submitted by Cruz Azul in response to the Ministry's questionnaire. The subsequent preliminary
determination of threat of injury was based on the rapid increase in dumped imports (from
June 1995 — November 1995, Cruz Azul captured 25 per cent of the market) and the resulting
reduction in Cementos Progreso's sales, market share, production and prices.

5112 As pointed out with regard to the decison to initiate the investigation, as far as the
preliminary determination is concerned, the Panel is not empowered to replace its own examination
by the examination of the investigating authority.

® Conduct of the investigation

5113 Mexico drew attention to a series of aleged violations in the course of the investigation.
Although a detailed analysis of these goes beyond the purpose of this submission, after considering
them Honduras is of the view that none of these aleged violations impaired the rights of Mexico or
Cruz Azul.

5114 Nevertheless, Honduras believes it necessary to emphasize that the Anti-Dumping Agreement
also imposes certain obligations on the firms investigated in a Member country, and a complaint can
only lawfully be made when there has been such cooperation. For example, a firm is obliged to
provide the information requested in the questionnaires and must refrain from impeding the
verification of information required by Article 6.7 and Annex | of the Anti-Dumping Agreement.

5.115 Unlike complaints relating to the violation of other covered agreements, the basis of an anti-
dumping dispute is a complaint of an unfair trade practice by one or more exporting firms of the
complaining Member. Honduras, therefore, considers that the Panel's examination should not be
limited to compliance with the investigation procedures which the regulations prescribe for the
respondent Member, but should also consider the attitude of the firm or firms of the complaining
Member and the additional burden imposed on the investigating authority as a result of their lack of
cooperation.

(9) Thefinal affirmative determination by Guatemala

5116 Inits first submission to the Panel, Mexico did not try to prove that its firm had not been
involved in dumping or had not caused injury to Cementos Progreso. Both the firm investigated and
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the Government confined themselves to contesting alleged procedural violations during the initiation
and conduct of the investigation.

5117 Guatemaa considers that the final determination, published in the Diario de Centro América
of 30 January 1997, contains the required information in sufficient detail relating to the conclusion
reached by the Ministry that Cruz Azul had been involved in dumping, that the dumping margin was
89.54 per cent, and that the dumped imports had caused material injury to Cementos Progreso.

5118 Mexico clams, but does not demongtrate, that Guatemala violated Articles 2, 5 and 6 of the
Anti-Dumping Agreement. Regarding the norma value and the adjustments in order to make a fair
comparison, the Pand should note that the lack of collaboration obliged Guatemala to base its
determination on the best information available. The Panel should aso take into account the fact that
Mexico did not contest the export price.

5119 Guatemala considers that, after having properly established the facts, the Ministry carried out
an unbiased and objective evaluation thereof and, faced with Cruz Azul's refusal to cooperate in the
investigation, the Ministry was obliged to use the facts available in order to caculate the fina margin
of dumping. The same applies to its subsequent conclusion that there was dumping, based on the
satistical information in the file which showed a rapid increase in imports and the devastating effect
on Cementos Progreso's sales, production, market share, prices and profits. The dumping margin was
enormous, the increase in imports dramatic and the injury immediate and severe.

5120 Guatemaa made its analysis in a way that meets the requirements of the anti-dumping
regulations and it is compelling. In this connection, reference should be made to the "supplemented
report on the determination of injury caused by dumped imports of grey Portland cement from
Mexico", of 15 January 1997, by the Ministry's Directorate of Economic Integration, and its final
determination. Guatemala considers that it met the provisons of Article 3 because it based ts
determination of injury on positive evidence and an objective examination of the following:

The volume of the dumped imports and their effect on the price of like products in the
domestic market (according to Article 3.2).

The resulting impact of the dumped imports on domestic producers (taking into account the
factorsin Article 3.4).

5121 In conclusion, Honduras affirms that, taking into account the purpose and object sought by
the drafters when laying down the formalities for an anti-dumping investigation, the point at stake is
whether Guatemala gave Mexico and Cruz Azul an opportunity to defend their interests properly.
There can be no question that the formalities for an anti-dumping investigation pursue this purpose,
otherwise it would mean that they only existed for the purpose of hindering the investigation. An
examination that takes into account this aspect would be a rea contribution to anti-dumping
disciplines.

E. UNITED STATES
5122 The United States made the following arguments to the Panel:

1. Introduction

5123 The A-D Agreement recognizes a Member’'s right to impose anti-dumping measures, but
specifies procedures that investigating authorities must follow in imposing them. Many of these
procedura requirements are technical in nature, but they are not mere “technicalities’. As elaborated
below, the United States is of the view that Guatemala violated certain requirements codified in the
A-D Agreement. For example, Article 5.5 of the A-D Agreement requires investigating authorities to
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notify the government of the exporting country prior to the initiation of an investigation, which
Guatemala did not do.

5124 At the same time, the Pand should be wary of certain arguments presented by Mexico that
attempt to expand the obligations of investigating authorities under the A-D Agreement. Article 19.2
of the DSU could not be more clear that panels “cannot add to or diminish the rights and obligations
provided in the covered agreements’. For example, the A-D Agreement does not require
investigating authorities to fix arigid schedule for the acceptance of relevant evidence. So long as the
investigating authority provides adequate time for exporters to respond to information requests, the
A-D Agreement establishes no limit on the number of requests that may be made, or when they may
be made.

5125 Findly, the United States is concerned that, while Mexico has asked this Pand to issue a
genera recommendation that Guatemala bring its measures into conformity with its obligations under

the A-D Agreement, Mexico has aso asked the Panel to suggest two specific ways in which this
should be accomplished — revocation of the anti-dumping duty order and refund of duties. If the
Panel does determine that Guatemala has violated its obligations under the A-D Agreement, the
United States urges the Pand to refrain from suggesting revocation of the measure and refund of

duties. The latter, especidly, is a specific, retroactive remedy of the sort panels reviewing anti-

dumping and countervailing duty measures have avoided. Panels are not experts in national law, and
should refrain from attempting to identify ways in which Members can best bring offending measures
into conformity with their obligations.

5126 In submitting these views, the United States notes that it has not yet received the WTO
Secretariat’s English trandation of Guatemala's first submission and has received the trandation of
Mexico's first submission in draft. The United States therefore reserves the right to supplement or
amend the views presented in this submission once these trandations are made available.

2. US views regarding the parties claims and arguments
(@ Guatemala's conduct of the anti-dumping investigation

(i) Investigating authorities are entitled to initiate anti-dumping investigations only where an
applicanbt has submitted information reasonably available regarding dumping, injury and
causation, and where the evidence regarding each element is sufficient

5.127 The threshold question before this Panel — at least as far as the procedura requirements of the
A.D Agreement are concerned — is whether Guatemala was authorized to accept, and subsequently act
upon, the anti-dumping application filed by Cementos Progreso.

5128 Mexico argues that Guatemala violated Article 5.2 of the A-D Agreement by initiating the
investigation based upon an application that did not contain required information “reasonably
available” to the applicant. According to Mexico, the application’s deficiencies relate to dl three
fundamental eements of a dumping allegation — dumping, injury, and causation. Mexico also argues
that Guatemala violated Article 5.3 of the A-D Agreement when it failed to ascertain whether there
was “sufficient evidence” to justify initiation of the investigation. Mexico contends that both the
“reasonably available” and “sufficient evidence” standards cannot be interpreted without reference to
Articles 2 and 3 of the A-D Agreement, which set forth the basic elements of dumping and injury,

respectively.

5129 Guatemala contends that Cementos Progreso did include al pertinent information reasonably
avalable to it in its application, and that the Guatemaan authorities properly concluded that the
evidence was sufficient to warrant initiation of the investigation. Guatemala further argues that
Mexico is mistaken in its position regarding the relationship between Article 5, on the one hand, and
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Articles 2 and 3, on the other. According to Guatemala, both the Uruguay Round negotiating history
as well as paned practice confirm that the level of evidence sufficient for initiation is less than the
level of evidence required for preliminary or final dumping analyses.

5130 In the view of the United States, Article 5.2 is precise with respect to the information that
must be included in an anti-dumping application. Specificaly, an applicant must submit “reasonably
avalable’ information regarding each of the information categories enumerated at subarticles (i)
through (iv). Article 5.2(i) dictates, among other things, that applicants shall describe “the volume
and vaue of the domestic production of the like product by the applicant.” Article 5.2(ii) requires “a
complete description of the alegedly dumped product.” Article 5.2(iii) sets forth requirements
regarding domestic market and export prices. Finaly, Article 5.2(iv) specifies that an application
must contain information regarding the extent and effects of the aleged dumping.

5131 Artide 5.2 thus is intended to prevent the imposition of unreasonable information
requirements that go beyond not only the norma capacity of a private entity to develop, but aso
beyond those of a particular applicant in agiven case. Thus, for example, confidential pricing, cost of
production, and profitability information pertaining to foreign producers or domestic competitors is
not normally obtainable by legd means and would not normally be considered to be “reasonably
available” to an applicant so as to require such information for initiation. Similarly, there may be
aggregate information regarding the volume and value of imports or industry production and capacity
that is available in some countries, but which may be legaly or simply practicaly unavailable in
others or to other applicants. In circumstances where a practical or lega bar exists to the acquisition
of information otherwise required by the Agreement, such information in that instance aso should not
be considered to be “reasonably available” to an applicant.

5132 However, Article 5.2 dso specifies that “[s]imple assertion, unsubstantiated by relevant
evidence, cannot be considered sufficient to meet the requirements of this paragraph.” Because the
“reasonably available’ language in Article 5.2 was not intended to excuse any inadequacy in an
application that could have been avoided or cured by reasonable efforts on the part of the domestic
industry, where an applicant asserts the unavailability of critical data as a reason for not fulfilling
information requirements imposed by the Agreement, some explanation of the basis for the
unavailability may be required. Such explanation appears particularly appropriate when missing
information pertains to the domestic entities making the application and which normally would be
expected to be within their possession. Again, “simple assertions’ do not suffice.

5133 Artide 5.3 sets forth the separate requirement that, once an application has been submitted,
the authorities shall examine its “accuracy and adequacy” and ascertain whether “there is sufficient
evidence to justify the initiation of an investigation.” In the view of the United States, Articles 5.2
and 5.3 of the A-D Agreement set forth distinct obligations. First, under Article 5.2, investigating
authorities must determine that an application contains such information of dumping, injury, and
causation as was “reasonably available” to the applicant. If, and only if, this condition is satisfied,
may authorities proceed to the second inquiry under Article 5.3 — whether the evidence presented is
sufficient to warrant the initiation of an investigation.™® Artide 5 thus appears to contemplate
scenarios in which an applicant provides al “reasonably available” information, but this information
proves insufficient to justify initiation of an investigation.

130 As stated by the Guatemala | panel, “Article 5 establishes an obligation that extends beyond a
determination that the requirements of Article 5.2 are satisfied.” Guatemala - Anti-Dumping Investigation
Regarding Portland Cement from Mexico, WT/DS60/R, circulated 19 June 1998, at para. 7.49 (“ Guatemala I”).
We do not agree with Guatemala that the findings of the Guatemala | panel should be rejected outright by this
Panel. To the extent that they are relevant in light of the way the issues have been framed in this proceeding, we
see no legal obstacleto this Panel’ s consideration of those findings.
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5.134 Turning to the facts before this Pand, the United States submits that the evidentiary basis for
Guatemala's initiation of the investigation appears to have been especialy thin with respect to the
requirements of Article 5.2(iii). Paragraph 5.2(iii) requires that applicants provide information
supporting allegations of dumping. It appears that the application did not identify the type of grey
portland cement upon which the Guatemalan industry based its evidence of normal value. The normal
vaue price information consisted of two invoices reflecting two separate sales of Mexican cement in
Tapachula, Mexico in August 1995. Both the invoices and the application merely identified the
cement sold in Mexico as grey cement. There is no indication that either Cementos Progreso in its
application, or the Guatemalan authorities in their initiation analysis, recognized the possibility that
the initial product comparison may have been based on saes of different types of cement. Also, it
appears that Cementos Progreso relied upon Mexican retail prices in aleging norma value, while
relying upon wholesale prices in aleging export price. This component of the allegation, too, appears
to have been accepted at face vaue.

5.135 The obvious questions for this Panel, thus, are whether this information was al that was
reasonably available to Cementos Progreso, and whether the investigating authorities should have
further probed its accuracy and adequacy. There is no indication in either the notice of initiation of
the investigation or the memorandum recommending initiation from the Ministry of Economy that the
Guatemalan authorities subjected these factual assertions to further scrutiny.***

5.136 With respect to information on the evolution of the volume of the allegedly dumped imports
required by Article 5.2(iv), the investigating authority relied on two shipments of cement from
Mexico which occurred on consecutive days and statements that other imports were being made
during a three-month period. These import volumes were described as massive, but were not
guantified. The applicant had explained that the dearth of import volume data was due to its lack of
access to officia import data, and had requested the investigating authority to develop this
information. However, while Guatemala provides some explanation as to why this information was
not reasonably available to the applicant, Guatemala does not explain why its investigating authority
did not obtain this information on it own. Although Guatemala attempts to excuse its apparent lack of
diligence by claiming that it is a small country relative to Mexico, nothing in the A-D Agreement
permits such a “small country” exception. The Panel should not excuse Guatemala's actions for a
reason that has no foundation in the Agreement.***

5.137 The views of the parties differ dramatically about the relationship between Articles 5.2 and
5.3, on the one hand, and Articles 2 and 3, on the other. Mexico argues that Guatemald s violations of
Articles 5.2 and 5.3 comprised violations of Articles 2 and 3, because the evidence before the
Guatemalan investigating authorities did not “establish” and “prove’ the existence of dumping, injury
and causal link. Guatemala argues that Articles 2 and 3 inform an authority’s determination to
initiate, but cannot be violated as such, because the evidence that is sufficient to justify initiation need
not prove or establish dumping, injury and causal link. The United States agrees that there is a
difference between allegation and proof, and that violations of Articles 5.2 and 5.3 do not comprise
violations of Articles 2 and 3. Articles 2 and 3 are of course relevant in determining whether the
information presented in an application justifies initiation of an investigation™**, and may reasonably

131 The Guatemala | panel concluded that “based on an unbiased and objective evaluation of the
information before it, the Ministry could not properly have determined that there was sufficient evidence of
dumping to justify the initiation of theinvestigation.” 1d. at para. 7.63.

132 The Guatemala | panel stated that “based on an unbiased and objective evaluation of the evidence
and information before it in this case, the Ministry could not properly have determined that there was sufficient
evidence of injury, that isthreat of injury, to justify theinitiation of theinvestigation.” Id. at para. 7.77.

133 The Guatemala | panel held that investigating authorities “may not ignore” the provisions of
Article 2 of the A-D Agreement because that Article definesdumping. Seeid. at para. 7.64.
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be viewed as providing “context” for Articles 5.2 and 5.3 in that they set forth, respectively, detailed
definitions of dumping and injury. ***

5.138 In any event, the Panel need not define the precise relationship between Articles 5.2 and 5.3
and Articles2 and 3. The Guatemalal panel did not. It smply regjected Guatemald s assertion that its
authorities could compare sales of two sacks of cement at the retall level with sales of severa
thousand sacks of cement at the wholesale level without appearing to accord any consideration to
these differences!® The United States respectfully submits that such an approach — that is,
concluding only that the Guatemalan authorities exercised inadequate scrutiny of the applicant’s
pricing information —would be appropriate in this proceeding as well.

5.139 Along this same line, the United States disagrees with Mexico's characterization of the
detailed price-adjustment requirementsin Article 2.4 and their application in the initiation context.**®
Investigating authorities cannot be expected to analyze and ensure, for example, that al price
comparisons at the initiation phase are at the same level of trade. Level-of-trade adjustments (not to
mention other types of complex adjustments mandated by Article 2) must by their very nature be
based on detailed (and usualy confidential) information supplied by the exporting firm, and thus
cannot be made until the investigating authority has developed an evidentiary record based on
complete questionnaire responses™’ The United States urges the Panel to exercise particular caution
in this area, and not to suggest or find that investigating authorities must make level-of-trade
adjustments at initiation per the requirements of Article 2.4.

5140 Findly, the United States also urges the Panel to avoid implying in any context (initiation,
preliminary or final phases) that the reference to “fair comparison” in Article 2.4 requires something
more than compliance with the more specific language embodied in that Article. In the view of the
United States, a price has been “fairly” adjusted where an investigating authority has complied with
the detailed adjustment provisions enumerated in Article 2.4. At any rate, as explained, the lega
sufficiency of Guatemala's decision to initiate the anti-dumping investigation can be assessed by the
Pandl without a finding regarding the extent to which Articles 2 and 3 inform Articles 5.2 and 5.3.

(i) Investigating authorities must notify exporting members prior to initiation of an anti-dumping
investigation

5141 Mexico arguesthat Guatemaaviolated Article 5.5 of the A-D Agreement by failing to notify
the Government of Mexico before formally initiating the investigation. Guatemala s position that its
“actual investigation” did not commence until after its 11 January 1996 publication of the notice of
initiation in the official government journal, the Diario Oficial de Centro América. Guatemala aso
argues in the dternative that: (1) the delay was harmless under generally accepted principles of
international law; (2) the Government of Mexico acquiesced to the delay; and (3) the delay did not

134 The Vienna Convention on the Law of Treaties, at Article 31.1, provides that “[a] treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.”

13° Guatemala l, at para. 7.62.

136 Mexico's first submission, while first recognizing that the “quantum and quality” of evidence
supporting an initiation decision will by its very nature be less than the amount supporting subsequent
determinations, then appearsto assume that Article 2 is directly applicable to a sufficiency determination under
Article 5.3. For example, para. 100 states the initial price-comparison analysis “must take due account of the
differences affecting the comparability of the prices . . . and to do otherwise would be a serious violation of
Article 2 of the ADP Agreement.”

137 This conclusion is compelled not just by logic, but also by the structure of the AD Agreement.
Articles 2 and 3 are styled, respectively, Determination of Dumping and Determination of Injury. An
investigating authority cannot determine the existence of dumping or injury until it has gathered evidence.
Nothing in the AD Agreement suggests that a decision to initiate an anti-dumping investigation also constitutes
a“determination of dumping” or “of injury.” Infact, Article 5.2 itself does not specifically refer to Article 2.
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bring about nullification or impairment of benefits accruing to Mexico under the A-D Agreement.
The United States submits that Guatemaa did, for purposes of the A-D Agreement, initiate its
investigation when it published notice in the Diario Oficial de Centro América, and that its arguments
in the alternative are unpersuasive."*®

5142 Artide 55 sates that “after receipt of a properly documented application and before
proceeding to initiate an investigation, the authorities shall notify the government of the exporting
Member concerned.” Footnote 1 to the A-D Agreement clarifies that “initiate” refers to “the
procedural action by which a Member formally commences an investigation as provided in Article 5.”
Read together, these provisions alow little latitude for Guatemala to argue that the procedural action
through which it formally launched its investigation was any action other than its 11 January 1996
publication of the initiation notice.

5143 The documents before the Panel also suggest that the Guatemalan authorities themselves
believed that the 11 January 1996 publication congtituted the forma act of initiation. For one, the
15 December 1995 memorandum from the Director for Economic Integration to the Ministry of the
Economy states, in paragraph 5, that “[tlhe date of the initiation of the investigation shall be
considered to be the date on which such notice is published in the Officia Journal.” Also, the actual
published notice makes no mention of the fact that the investigation would not commence until some
later date, but instead, for example, notifies interested parties that they will have thirty days from the
date of publication of the notice to submit any supplementary arguments and evidence that they may
consder relevant. These documents thus show that the Guatemaan authorities deemed the
investigation to have commenced with the publication of notice of initiation on 11 January 1996.

5144 Guatemala contends, citing other sources of public international law, that this Panel should
apply a theory of harmless error which holds that procedura errors should not be viewed as
invalidating an official determination. The Panel need not turn to other sources of law, however, as
the DSU squarely resolves the issue presented. Article 3.8 of the DSU provides as follows:

In cases where there is an infringement of the obligations assumed under a covered
agreement, the action is considered prima facie to constitute a case of nullification or
impairment.  This means that there is normaly a presumption that a breach of the
rules has an adverse impact on other Member parties to that covered agreement, and
in such cases, it shal be up to the Member against whom the complaint has been
brought to rebut that charge.

Thus, if a Member has violated a WTO obligation which is phrased as a categorica rule, an assertion
that the violation was merely a harmless error is irrelevant. Guatemala notes that panels have not
ruled out application of the harmless error doctrine in construing GATT/WTO obligations and
rights."* However, to date, no panel has ever invoked this doctrine, and the facts of this case do not
warrant its application here.

5.145 The procedura requirement in Article 5.5 of the A-D Agreement is not a mere technicality. It
is obvious from Article 5.5 that Members, in negotiating the A-D Agreement, wished to safeguard the
right of governments to take whatever steps they deemed necessary and appropriate in reacting to
other governments impending anti-dumping investigations. In this case, Guatemala effectively

138 The Guatemala | panel thoroughly rejected Guatemala's arguments that its notification was legally
adequate or, if inadequate, excusable. Seeid. at paras. 7.30-7.43.

139 The panel in Brazil - Imposition of Provisional and Definitive Countervailing Duties on Milk
Powder and Certain Types of Milk from the European Economic Community, SCM/179, adopted 28 April 1994,
at para. 271, stated: “Without wishing to exclude that the concept of ‘harmless error’ could be applicable in
dispute settlement proceedings under the Agreement, the Panel considered that this concept was inapplicable
under the circumstances of the case beforeit.”
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deprived Mexico of that protected right. It isimpossible to show, as Guatemala would have this Panel
believe, that the course of the investigation would not have been altered had Mexico received timely
notification (e.g., prior to publication of the initiation notice) of the decison to initiate the
investigation. It is simply impossible to know what steps the Government of Mexico might have
taken had it been notified pursuant to the terms of Article 5.5.**°

5146 Guatemads assartion that Mexico acquiesced in the violation of its rights is without
foundation. It was well-established under the GATT 1947 that the fact that a violation has taken place
with the knowledge of the complaining party changes neither the violator’ s obligations nor the right to
redress of the complaining party. In 1983, a GATT pand examined French quantitative restrictions
on watches and other products from Hong Kong.*** The EEC argued to that panel that the restrictions
were of long standing and that the widespread existence of quantitative restrictions meant that
“contracting parties had adopted a tolerant attitude that was tantamount to acceptance of the
situation.”*** In response,

The Panel . . . recognized that restrictions had been in existence for a long time
without Article XXI1I ever having been invoked by Hong Kong with respect to the
products concerned, but concluded that this did not alter the obligations which
contracting parties had accepted under GATT provisions. Furthermore the Panel
considered it would be erroneous to interpret the fact that a measure had not been
subject to Article X X111 over a number of years, as tantamount to its tacit acceptance
by contracting parties. . . .”**®

5147 The 1993 Bananas | pand report [DS32/R] aso reected an EC argument that subsequent
practice with respect to the banana import regimes at issue had modified GATT ri ghts and obligations
or resulted in the complaining parties being estopped from raising such rights'™ The EC cited in
particular “(a) the notoriety of the facts involved; (b) the general tolerance of these measures by the
GATT contracting parties, especialy by those most interested in the matter; (c) the period of time the
parties tolerated restrictions associated with the EEC banana import régimes; (d) the area of law
concerned; and () the basic aims and mechanisms of the General Agreement.”** In examining and
regjecting this argument, the Panel found that “such modification or estoppel could only result from the
express, or in exceptiona cases implied, consent of such parties or of the CONTRACTING
PARTIES''*® and that “[f]he decision of a contracting party not to invoke a right vis-avis another
contracting party at a particular point in time can . . . by itself, not reasonably be assumed to be a
decision to release that other contracting party from its obligations under the General Agreement.”**’

5148 Whether Mexico was aware of and complained about the violation of its rights in the course
of Guatemala s investigation or not, Guatemala remained obligated to carry out Article 5.5 of the A-D
Agreement, and Mexico retained the right to invoke its rights under the DSU and the WTO

140 The United States notes a recent recommendation adopted by the Committee on Anti-Dumping
Practicesrelating to Article 5.5 which states, “. . . the Committee recommends that the notification required by
the second sentence of Article 5.5 should be made as soon as possible after the receipt by the investigating
authorities of a properly documented application, and as early as possible before the decision is taken regarding
initiation of an investigation on the basis of that properly documented application.” G/ADP/5
(3 November 1998).

141 EEC - Quantitative Restrictions Against Imports of Certain Products from Hong Kong, L/5511,
adopted on 12 July 1983, BISD 30S/129.

1421d., 309/135, para. 17.

14314, 305/138, para. 28; emphasis added.

144 Report of the Panel in EEC - Members States Import Regimes for Bananas DS32/R, 3June 1993
paras. 124-146 (unadopted).

1451d., para. 127.

14814, para. 361.

1471d,, para. 362.
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Agreement. Guatemaa could not unilaterally alter Mexico's rights to a timely natification. In the
1992 dispute concerning United States anti-dumping duties on Atlantic salmon from Norway, the
panel rejected an argument that the failure of Norway or private Norwegian respondents to raise
certain issues before the investigating authorities precluded Norway from raising them before the
panel. That panel considered that no such limitation existed in the Tokyo Round A-D Code, nor could
it beimplied.**® In short, the consistent interpretative approach under the GATT and WTO has been
to resist reliance on “ subsequent practice,” supposed acquiescence, or other such conduct as a source
for dtering the rights and obligations conferred by the positive treaty law agreed between
governments.

(iii)  Where separate reports replace public notices for purposes of Article 12, those reports must
be adequate and accessible

5149 Mexico argues that Guatemala's public notice of initiation in the Diario Oficial de Centro
América does not comply with Article 12.1.1 of the A-D Agreement because the notice does not
contain adequate information regarding the alegations of dumping and injury. In response,
Guatemala contends that its public notice of initiation should be assessed in conjunction with the
17 November 1995 Report of the Office of Economic Integration, which does summarize the
information presented by the applicant, Cementos Progreso.**

5150 Article 12.1.1 of the A-D Agreement provides that a public notice of initiation of an anti-
dumping investigation must contain “adequate information” regarding, inter alia, “the basis on which
dumping is aleged in the application” and “a summary of the factors on which the allegation of injury
isbased.” Importantly, the information may be made available “through a separate report,” so long as
that report “is readily available to the public.” While Mexico entirely overlooks this aternative to
publication, which is clearly spelled out in Article 12.1.1 and the accompanying footnote 23,
Guatemala appears to suggest — erroneoudy — that the “separate report” can be any document,
anywhere on the record of the investigation.

5.151 The United Statesis of the view that the purpose of Article 12.1.1 is to ensure transparency of
decision-making. Accordingly, where an investigating authority relies upon a “separate report” to
disclose information of the type outlined in subarticles (i) through (vi), that separate document should
be referenced in or clear from the public initiation notice and be “available” publicly pursuant to the
plain meaning of that term. Where the separate report does not clearly substitute for the public notice,
or isnot regc(i)i ly “available,” the separate report should be seen asfailing to satisfy the requirements of
Article 12.

5.152 The arguments on this point thus present the Panel with two factual questions — whether the
17 November 1995 Report of Guatemala s Department of Economic Integration was indeed “readily
available to the public,” and, if so, whether the information contained therein was “adequate.” In this
respect, the United States suggests that, in weighing the arguments of Mexico and Guatemala, the
Pandl be mindful of the purpose of Article 12.1, which, as mentioned, is to ensure that investigating
authorities reveal the evidentiary basis for proceeding with initiation of an anti-dumping investigation.
Where exporters are in no position to assess either the quality or the source of the information relied
upon by the investigating authority, the purpose of Article 12.1 has presumably been subverted.

148 United States - Imposition of Anti-dumping Duties on Imports of Fresh and Chilled Atlantic Salmon
from Norway, ADP/87, 30 November 1992, paras. 347-351 (adopted); accord, United Sates - Imposition of
Countervailing Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway, SCM/153,
4 December 1992, paras. 216-220 (adopted).

149 Guatemala makes similar arguments regarding the memoranda supporting its preliminary and final
determinations of dumping. See Guatemala first submission, paras. 286 and 386.

150 The same rationale applies to the use of separate reports to explain the bases for the imposition of
subsequent measures.
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(iv) Investigating authorities enjoy considerable latitude under Article 6 of the A-D Agreement in
developing the evidentiary record

5.153 Mexico contends that Guatemala violated Article 6 of the AD Agreement, as well as Annexes
| and Il thereto, in developing the evidentiary record of the investigation. Specificaly, Mexico
attempts to persuade this Pandl, inter alia, that the Guatemaan authorities violated their obligations
by: (1) failing to fix a precise time-frame for the submission of evidence; (2) attempting to gather
additiona evidence during an on-the-spot verification of the exporting firm; and (3) rejecting certain
“technical accounting evidence” submitted late in the proceeding. The Panel should reject Mexico's
arguments and refrain from supplementing the aready-detailed provisions regarding the devel opment
of evidentiary records with the additional requirements proposed by Mexico.

5154 Artide 6.1 provides that “[a]ll interested parties in an anti-dumping investigation shall te
given notice of the information which the authorities require and ample opportunity to present in
writing all evidence which they consider relevant in respect of the investigation in question.”
Articles 6.1.1, 6.1.2, and 6.1.3 further require, respectively, that exporters or foreign producers be
accorded at least 30 days in which to reply to a questionnaire, that evidence submitted by one party be
made available promptly to other parties, and that authorities provide the full text of an application to
the known exporters and authorities of the exporting Member. Article 6.2 adds, in pertinent part, that
interested parties to an investigation “shall have a full opportunity for the defence of their interests.”

5.155 While Article 6 sets forth a host of procedural requirements that an investigating authority
must follow in requesting information, nowhere does it specify, as Mexico appears to believe, that
investigating authorities must fix a particular time-frame for the collection of evidence during an
investigation. So long as the investigating authority has provided a reasonable opportunity for
respondent exporters or producers to answer information requests, the A-D Agreement does not limit
the timing of such requests. Indeed, depending on the complexities of a case, an investigating
authority may need to solicit extensive information during the find phase of an investigation.
Likewise, nothing in the A-D Agreement precludes the extension of the period of investigation, and
Article 6 should not be read as prohibiting per se the collection of information related to this extended

period.

5156 Also contrary to Mexico's arguments, investigating authorities are free under the terms of the
A-D Agreement to seek additional information — within reason — while conducting on-the-spot
verification visits. According to Mexico, Guatemaa was not entitled under Article 6.7 to seek new
information from Cruz Azul during its planned verification. Mexico appears again to be asking this
Panel to restrict the latitude investigating authorities possess under the A-D Agreement in developing
evidentiary records.

5.157 Article 6.7 provides, in relevant part, as follows:

In order to verify information provided or to obtain further details, the authorities
may carry out investigations in the territory of other Members as required, provided
they obtain the agreement of the firms concerned and notify the representatives of the
government of the Member in question, and unless that Member objects to the
investigation. The procedures described in Annex | shall apply to investigations
carried out in the territory of other Members.

5.158 Paragraph 7 of Annex | elaborates on the scope of investigating authorities in conducting on-
the-spot verifications.

5.159 As the main purpose of the on-the-spot investigation is to verify information provided or to
obtain further details, it should be carried out after the response to the questionnaire has been received
unless the firm agrees to the contrary and the government of the exporting Member is informed by the
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invegtigating authorities of the anticipated visit and does not object to it; further, it should be standard
practice prior to the visit to advise the firms concerned of the general nature of the information to be
verified and of any further information which needs to be provided, though this should not preclude
requests to be made on the spot for further details to be provided in the light of information obtained.

5160 Artide 6.7 and Annex | thus expressly recognize that the examination of information aready
on the record at an on-the-spot verification in no way precludes the solicitation of additional
information. While Mexico argues that the “further details’ an investigating authority may attempt to
acquire are necessarily limited to details corresponding with information aready on the record, such
an interpretation is neither required nor envisaged by the Agreement’s text. Paragraph 7 of Annex |,
after al, clearly provides that investigating authorities should, before commencing verification,
inform exporting firms of “any further information which needs to be provided.”

5161 At any rate, Mexico's narrow textual argument appears to mask the real issue — Cruz Azul’s
unwillingness to provide information crucia to the calculation of an accurate margin of dumping.
Mexico does not deny that Cruz Azul refused to provide either sales information related to the
extended period of investigation, or information regarding its costs of production. The United States
submits that, given the firm’s intransigence in providing requested information, Guatemala acted
reasonably in attempting to obtain this information while verifying the accuracy of other evidence of
record. Indeed, Guatemala appears to have done more than required under the A-D Agreement by
providing Cruz Azul with yet another opportunity to provide the withheld information.

5162 Mexico makes much of the “technical accounting evidence’ presented by Cruz Azul after the
aborted verification, and objects strenuoudly to Guatemala s rejection of this evidence. Yet nothing in
Article 6 requires investigating authorities, in developing an evidentiary record, to rely upon
information that does not comply with the investigating authority’s pre-verification information
requests and is presented after verification. While Mexico contends that the Guatemalan authorities
should have accepted and relied upon the “technical accounting evidence’ after the failed verification
attempt, nothing in the A-D Agreement required the Guatemaan authorities to base their find
determination of dumping on this information.

5.163 Annex Il to the A-D Agreement elaborates upon the procedures that administering authorities
must follow in developing an evidentiary record. Paragraph 3, for example, states in relevant part,
that:

All information which is verifiable, which is appropriately submitted so that it can be
used in the investigation without undue difficulties, which is supplied in a timely
fashion, and, where applicable, which is supplied in a medium, or computer language
requested by the authorities, should be taken into account when determinations are
made.

In light of the fact that Cruz Azul submitted this technical accounting information after the scheduled
verification, it is Smply not tenable for Mexico to argue, as it does now, that Guatemala was required
to rely upon thisinformation in its final andysis.

5164 Paragraph 5 of Annex Il instructs that “[€]ven though the information provided may not be
ideal in al respects, this should not justify the authorities from disregarding it, provided the interested
party has acted to the best of its ability.” Paragraph 6 further states:

If evidence or information is not accepted, the supplying party should be informed
forthwith of the reasons therefor, and should have an opportunity to provide further
explanations within a reasonable period, due account being taken of the time-limits of
the investigation. If the explanations are considered by authorities as not being
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satisfactory, the reasons for the rgjection of such evidence or information should be
given in any published determinations.

5165 The Guatemaan authorities acted consistently with these provisions as well in regjecting the
“technical accounting evidence.” For one, this information was not just less than “ideal in dl
respects;,” it was not even remotely compliant with Guatemala's information requests. Also, by
waiting until after the scheduled verification to submit the information, Cruz Azul effectively ensured
that the Guatemalan authorities would not be in a position to verify it at al.

5166 Under these circumstances, the United States cannot concur with the Government of
Mexico's argument that Guatemala was required to base its fina determination, in whole or in part,
upon the unverified “technical accounting evidence.” Mexico's claims incorrectly ignore Cruz Azul’s
faillure to provide the investigating authority with timely and complete information regarding, for
example, its production costs.

(v) Investigating authorities have discretion to consider all relevant circumstances when making
preliminary and final injury or threat of injury determinations and are not limited to the
factors enumerated in the A-D Agreement

5.167 Mexico incorrectly argues that Guatemaa erred when it relied on data on domestic
inventories of clinker rather than on inventories of grey portland cement in its fina injury
determination. The A-D Agreement gives an investigating authority the discretion to consider all
relevant circumstances when determining whether a domestic industry is injured or threatened with
injury from subject imports. It does not limit an investigating authority to considering only specific
factors or product comparisons. For instance, Articles 3.4 and 3.7 of the A-D Agreement specifically
permit an investigating authority to consider factors which are not enumerated as injury or threat of
injury factors™*

5168 Therefore, Mexico is incorrect when it claims that an investigating authority may not find
inventories of a dedicated input relevant when determining whether a domestic industry is injured or
threatened with injury. Determining the relevance of such factors based upon the particular
circumstances affecting imports and the domestic industry is central to a proper injury or threat
analysis under the A-D Agreement. Considering inventories of a dedicated input can be especidly
relevant in cases involving a product under investigation that has a short or unstable shelf life, making
it impractical for producers to maintain large inventories of the finished product. Thus, manufacturers
of these types of products may find it more efficient and economica to maintain their inventories, not
in the finished product, but in a semifinished, shelf stable product that can be quickly and cheaply
transformed into the finished product. The Pane should not restrict the ability of investigating
authorities to accord relevance to information regarding the inventories of upstream products.

5169 The United States also disagrees with Mexico's claim that an investigating authority may not,
after initiating an investigation based on alegations of threat of material injury, make a fina
determination of present injury without specific judtification for the change. Without reaching the
procedural issues that Mexico raises under Article 6, the United States submits that the AD
Agreement does not limit an investigating authority’s discretion to examine al relevant evidence
gathered during the course of an investigation, irrespective of its determination in the preliminary
phase of the investigation. At the initiation phase, Article 5.3 dictates that an authority should
ascertain whether the application contains “sufficient information to justify the initiation of an

151 The last sentence of Article 3.4 states: “This list is not exhaustive, nor can one or several of these
factors necessarily give decisive guidance.” The last sentence of the first paragraph of Article 3.7 states in part:
“[iln making a determination regarding the existence of a threat of material injury, the authorities should
consider, inter alia, such factorsas. ..”



WT/DS156/R
Page 59

investigation.” Nothing in that Article suggests that the scope of an investigation is limited to the
issues on which the applicant could present evidence prior to investigation. A preliminary
determination serves the function of, inter alia, assessing whether there is sufficient evidence to
justify proceeding with a full investigation, including with respect to injury. Consequently, it is
reasonably likely that a preliminary determination will not include al of the information a full
investigation could obtain. Thus, a decision at the preliminary phase based on either of the two bases
st out in footnote 9 of the A-D Agreement is without prejudice to a finding on full investigation that
the other ground is met.

5.170 In the course of an antidumping investigation, the bulk of the evidence which forms the basis
of the final determination is generally gathered after the preliminary determination. The Agreement,
including Article 6, envisions that evidence at the point of a find determination may be much more
expansive than the more limited evidence available at the initiation or preliminary stages. Thus,
preliminary evidence may indicate that a domestic industry is threatened with materia injury by
reason of subject imports, but as more evidence is gathered and upon closer inspection, a fina
determination of present materia injury may be justified.

(b) Requirementsof DSU Article 19

5171 Initsfirst submission, Mexico argues that this Panel should (a) “recommend” that Guatemala
bring the offending measures into conformity with Guatemala's obligations under the GATT 1994
and A-D Agreement, and (b) “suggest” that Guatemala revoke its anti-dumping measure concerning
imports of Mexican cement and refund improperly collected duties. The United States respectfully
submits that the Panel should refrain from exercising its discretion to suggest specific ways in which
Guatemala might bring any offending measures into conformity with its obligations under the A-D
Agreement. The Pane should particularly avoid suggesting specific remedies with a retroactive
component, such as the refund of duties.

5.172 Article 19 of the DSU defines the remedia authority of pandls:

Where a panel or the Appellate Body concludes that a measure is inconsistent with a
covered agreement, it shall recommend that the Member concerned bring the measure
into conformity with the agreement. In addition to its recommendations, the panel or
Appellate Body may suggest ways in which the Member concerned could implement
the recommendations.

Article 19 thus clearly distinguishes “recommendations’ from “suggestions.” Where a panel finds a
violation of an obligation, it must recommend that the offending measure be brought into conformity
with the obligation at issue; however, a panel need not suggest specific ways in which this may be
accomplished.

5.173 In addition to the express language of the DSU regarding the nature of panel and Appdllate
Body recommendations, it is the general practice of reviewing bodies to refrain from issuing specific
recommendations. The United States urges this Panel to adhere to this practice. The requirement
that panels issue general recommendations reflects the purpose and role of dispute settlement in the
WTO and, before it, the GATT 1947. Article 3.4 of the DSU provides that “[r]ecommendations and
rulings made by the DSB shall be aimed at achieving a satisfactory settlement of the matter,” and
Article 3.7 provides that “[a] solution mutually acceptable to the parties to a dispute . . . is clearly to
be preferred.” To thisend, Article 11 of the DSU directs panels to “consult regularly with the parties
to the dispute and give them adequate opportunity to develop a mutually satisfactory solution.”
Idedlly, a mutually agreed solution will be achieved before a pand issues its report. However, if this
does not occur, a general panel recommendation that directs a party to bring an offending measure
into conformity with its obligations till leaves parties with the necessary room to cooperate in
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arriving at a mutually agreed solution. A panel’s suggestion of specific procedures for the correction
of an offending measure could impede such cooperation because the suggested solution is likely to be
perceived by the complaining Member as the panel’ s preferred solution to the dispute.

5174 Retroactive remedies, such as the refund of anti-dumping duties sought by Mexico, suffer
from the same defects as specific remedies. In addition, however, retroactive remedies are
inconsistent with the established practice of panels of refraining from recommending — or suggesting
— remedies that attempt somehow to restore the status quo ante or otherwise compensate the
prevailing party for WTO-inconsistent actions taken by the defending party. As explained by the
panel in the Norway - Toll Collection Equipment case, involving procurement by a Norwegian city of
eectronic toll collection equipment, there was no basis under GATT law for annulling the contract
and recommencing procurement.”™®® The pandl stated that it was not appropriate to issue a
recommendation that would operate retroactively because “[r]Jecommendations of this nature had not
been within customary practice in dispute settlement under the GATT system and the drafters of the
Agreement on Government Procurement had not made specific provision that such recommendations
be within the task assigned to panels under standard terms of reference.”**®

5.175 The conclusions of the Norway - Toll Collection Equipment panel — even though they related
to government procurement rather than trade flows — are fully consistent with the genera principle
that GATT rules are generally considered as protecting “expectations on the competitive relationship
between imported and domestic products,” rather than “expectations on export volumes’.*** Thus, no
GATT 1947 or WTO panel ever has awarded monetary compensation to an exporting country for lost
trade. Moreover, even if GATT 1994/WTO rules were intended to restore lost trade volumes, the
retroactive remedy of a duty refund requested by Mexico would not accomplish this objective,
because the repayment of duties to individual importers would not reestablish the competitive
conditions that a prevailing country could have expected in the absence of a WTO-inconsistent action

by a party.

5176 As Guatemaa correctly notes, panels in anti-dumping and countervailing duty cases have
been careful to avoid specific and retroactive remedies — even in suggesting ways in which offending
measures could be brought into conformity with GATT/WTO obligations. Thus, in United Sates -
DRAMSs, the pandl rejected Korea's request that it suggest revocation of the anti-dumping duty order
at issue and amendment of a pertinent regulatory provision.™ Instead, the panel concluded that,
given “the range of possible ways in which we believe the United States could appropriately
implement our recommendation, we decline to make any suggestion in the present case”.**® Similarly,
the Guatemala | pand, citing Article 21.3 of the DSU, emphasized that “the moddities of
implementation of a panel, or Appellate Body, recommendation are for the Member concerned to
determing’ >’

152 Norway - Procurement of Toll Collection Equipment for the City of Trondheim GPR/DS2/R,
adopted 13 May 1992 (* Norway - Toll Collection Equipment”).

1531d., para. 4.17.

154 See, e.g., United Sates - US Taxes on Petroleum and Certain Imported Substances, L/6175, adopted
17 June 1987, BISD 345/136, 158, at para. 5.1.9.

155 United States - Anti-Dumping Duty on Dynamic Random Access Memory Semiconductors (DRAMS)
of One Megabit or Above from Korea, WT/DS99/R, circulated 29 January 1999, Report of the panel
(“United States- DRAMS").

15614, para 7.4.

157 Guatemala I, at para. 8.3. The Guatemala | panel declined to issue a suggestion on implementation
with respect to its finding that Guatemala had violated Article 5.5 of the AD Agreement. Id. at para. 8.4. With
respect to its finding that Guatemala had violated Article 5.3 of the AD Agreement, it suggested “that
Guatemala revoke the existing anti-dumping measure on imports of Mexican cement, because, in our view, this
is the only appropriate means of implementing our recommendation.” Id. at para. 8.6. However, the panel did
not suggest that Guatemala should also refund improperly collected duties.
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5.177 Even where panels have offered suggestions in the anti-dumping and countervailing duty
context, these suggestions have been general and prospective in nature. In the recent United States -
Lead and Bismuth Steel Productsdecision, the panel refused to suggest, as advocated by the European
Communities, that the United States amend its law to bring the offending measure into conformity
with US obligations under the Subsidies and Countervailing Measures Agreement. Rather, the panel
suggested “that the United States take]] al appropriate steps, including a revision of it administrative
practices, to prevent the aforementioned violation of Article 10 of the SCM Agreement from arising
in the future” .**®

5.178 This appropriate reluctance even to suggest specific actions a Member might take is grounded
in the likelihood that a country might have at its disposal a variety of administrative or regulatory
mechanisms with which to bring offending measures into conformity with its obligations. Further,
panels generally lack expertise in the domestic law of a defending Member. Indeed, the DSU
provides, at Article 8.3, that citizens of Members whose governments are parties to a dispute normally
shall not serve on apanel concerned with that dispute, absent agreement by the parties.

5.179 For these reasons, the United States submits that, while Article 19.1 of the DSU expressy
permits suggestions as to the ways in which offending measures might be brought into conformity
with the obligations of a covered agreement, GATT/WTO practice reveals that — at least with respect
to obligations regarding the conduct of anti-dumping and countervailing duty investigations — even
the suggestion of specific and retroactive remedies is in most instances inappropriate.

VI. MAIN ARGUMENTS OF THE PARTIES CONCERNING ISSUES ARISING UNDER
THE AD AGREEMENT AND GATT 1994**°

A. STANDARD OF REVIEW AND BURDEN OF PROOF
1. Submissions of Guatemala

6.1 Guatemala makes the following submissions regarding the standard of review and the burden
of proof in these proceedings:

(@ Standard of review

6.2 Mexico is seeking a re-examination of the hundreds of factual matters considered by the
Ministry in connection with the underlying administrative proceedings. In order to do so, the Panel
would have to subgtitute itself for the Ministry. The Panel should not alow Mexico to interpret the
standard of review unilaterally for its own purposes.

6.3 The Pand review is not a subgtitute for the proceedings conducted by the nationd
investigating authorities."® Various panels have recognized that the role of panelsis not to carry out a
de novo review of factual matters’® Describing the role of panels in reviewing factual matters, the
Panel in the Korea — Resins case considered that:

158 United States - Imposition of Countervailing Duties on Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products Originating in the United Kingdom WT/DS138/R, circulated 23 December 1999, Report
of the panel, para. 8.2 (“ United States - Lead and Bismuth Steel Products”).

159 The arguments of the parties are set out verbatim, as submitted to the Panel.

160 Report of the Panel, United States — Restrictions on Imports of Cotton and Man-made Fibre
Underwear, WT/DS24/R, as modified by the Appellate Body, adopted on 25 February 1997, paragraph 7.12.

161 see, for example, idem, citing the report of the Panel in Korea — Anti-Dumping Duties on Imports of
Polyacetal Resins from the United States, ADP/92, adopted on 27 April 1993, paragraph 227 (hereinafter
"Korea—Resins'); report of the Panel in United States — Initiation of a Countervailing Duty Investigation into
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"the Panel should [not] subgtitute its own judgement for that of the KTC as to the relative
weight to be accorded to the facts before the KTC. To do so would ignore that the task of the
Panel was not to make its own independent evaluation of the facts before the KTC to
determine whether there was material injury to the industry in Korea but to review the
determination as made by the KTC for consistency with the Agreement, bearing in mind that
ina qil\é?n case reasonable minds could differ as to the significance to be attached to certain
facts”

6.4 The standard of review to be applied by this Panel is contained in Article 17.6 of the AD
Agreement. In fact, the AD Agreement is unique in that it is the only covered Agreement containing
its own special standard of review.*®®

6.5 Subparagraph (i) instructs panels not to substitute their own judgement for that of the national
investigating authorities:

"In its assessment of the facts of the matter, the Panel shall determine whether the authorities
establishment of the fact was proper and whether their evaluation of those facts was unbiased
and objective. If the establishment of the facts was proper and the evaluation was unbiased
and objective, even though the Pand might have reached a different conclusion, the
evaluation shall not be overturned.***

Moreover, by applying this standard, Article 17.6(ii) instructs the Panel to limit its review to the facts
that were known to the Ministry when it reached its determination (e.g. the evidence contained in the
administrative filg)."®

6.6 A panel may, "in its assessment of the facts of the matter”, draw conclusions on the basis of
the facts contained in the file.'®® In Canada — Civilian Aircraft, the Appellate Body recently found
that "The drawing of inferencesis ... an inherent and unavoidable aspect of the panel's basic task of
finding and characterizing the facts making up a dispute."*®’

6.7 In examining the legal matters surrounding the true meaning of the Anti-Dumping
Agreement, Article 17.6(ii) stipulates that:

"the pand shal interpret the relevant provisons of the Agreement in accordance with
customary rules of interpretation of public internationa law. Where the pand finds that a
relevant provision of the Agreement admits of more than one permissible interpretation, the

Softwood Lumber Products from Canada, BISD 345/194, adopted 3 June 1987 (hereinafter " Softwood
Lumber 1").

162 K orea — Resins, ADP/92, paragraph 227 (Emphasis added).

163 Argentina — Safeguard Measures on Imports of Footwear, paragraph 118, WT/DS121/ABIR,
circulated on 14 December 1999.

164 Article 17.6(i) of the AD Agreement (emphasis added). In its first submission, Mexico does not
recognize that the more lax standard of review set forthin Article 17.6(i) replaces the less lax standard of review
established by certain panels under the GATT (see, for example, first submission by Mexico, paragraphs 74-76).

165 | n the case United States — Measures Affecting Imports of Woven Wool Shirts and Blouses from
India (hereinafter United States — Wool Shirts), the Panel refused to reinvestigate the market situation in
guestion. Rather, it maintained that the purpose of the panel review was limited to analysing "the evidence used
by the importing Member in making its determination to impose the measure" in question (Report of the Panel,
WT/DS33/R, as modified by the Appellate Body, adopted on 23 May 1997, paragraph 7.21). The covered
Agreement in question in United States — Wool Shirts, the Agreement on Textiles and Clothing, doesnot contain
aspecial standard of review like the AD Agreement.

166 Report of the Appellate Body in Canada — Measures Affecting the Export of Civilian Aircraft
(herei nafgg Canada — Civilian Aircraft), WT/DS70/AB/R, adopted on 20 August 1999, paragraph 198.

Idem
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panel shall find the authorities measure to be in conformity with the Agreement if it rests
upon one of those permissible interpretations’. **®

This wording is designed to provide the authorities with a certain amount of flexibility.
Article 17.6(ii) stipulates that the authorities shall establish (or maintain) their own interpretations and
compliance procedures, particularly where the AD Agreement is obscure or ambiguous. The perfect
example of such a situation can be found in this dispute, where the failure to define certain key terms,
such as "sufficient” in Article 5.3, "as soon as' in Article 6.1.3, "adequate”’ in Article 12.1.1 and
"sufficient detail” in Article 12.2 has led to a certain amount of obscurity.

6.8 In other words, what is important in each case is not whether the challenged determination
rests on the best or "correct" interpretation of the AD Agreement, but whether it rests on a
"permissible interpretation” (of which there can be many). If thisis the case, then the Panel should
respect the determination of the Ministry of the Economy.

(b) Burden of proof

6.9 It is aknown fact that Mexico, as complainant in this dispute, bears the burden of proving that
aWTO Agreement has been violated. Thisis explained extensively in the case United Sates — Wool
Shirts, where the Appellate Body found:

"In addressing this issue, we find it difficult, indeed, to see how any system of judicia
settlement could work if it incorporated the position that the mere assertion of a clam might
amount to proof. It is, thus, hardly surprising that various internationa tribunals, including
the International Court of Justice, have generally and consistently accepted and applied the
rule that the party who asserts a fact, whether the claimant or the respondent, is responsible
for providing proof thereof. Also, it is a generaly accepted canon of evidence in civil law,
common law and, in fact, most jurisdictions, that the burden of proof rests upon the party,
whether complaining or defending, who asserts the affirmative of a particular clam or
defence. If that party adduces evidence sufficient to raise a presumption that what is claimed
is true, the burden then shifts to the other party, who will fail unless it adduces sufficient
evidence to rebut the presumption."**®

6.10 In assuming the burden of proof, Mexico must establish a prima facie case of inconsistency
with a provision of the AD Agreement or the GATT 1994 which falls within the terms of reference of
the Panel, and it must do so before passing on to Guatemaa the burden of proving compliance with
the provision in question. In EC —Hormones, the Appellate Body found that:

"The initia burden lies on the complaining party, which must establish a prima facie case of
inconsistency with a particular provision of the Agreement on the part of the defending party,
or more precisaly, of its SPS measure or measures complained about. When the prima facie
case is made, the burden of proof moves to the defending party, which must in turn counter or
refute the claimed inconsistency."*™

"In case of uncertainty, i.e. in case al the evidence and arguments remain in equipoise”, the
Panel must give Guatemala, as the respondent, "the benefit of the doubt”.*"*

168 AD Agreement, Article 17.6 (ii).

189WT/DS33/AB/R, page 14 (footnote omitted).

170Report of the Appellate Body in EC — Measures Concerning Meat and Meat Products (Hormones),
WT/DS/26/AB/R, WT/DS48/AB/R, adopted on 13 February 1998, paragraph 98 (hereinafter "EC-Hormones").

1"1Report of the Panel in United States — Sections 301-310 of the Trade Act of 1974, WT/DS/152/R,
circulated on 22 December 1999, paragraph 7.14.
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6.11 For example, in the case United Sates — Antidumping Duty on Dynamic Random Access
Memory Semiconductors (DRAMS) of One Megabit or Above from Korea (hereinafter United States —
DRAM), Korea chalenged the rejection of an economic study in an anti-dumping investigation by the
United States Department of Commerce. In rejecting the complaint, the Panel stated that Korea had
erred "in falling to advance anything beyond conclusive arguments in support of its claim that the
DOC should not have rejected the Flamm Study”. "

6.12  Consequently, the Panel considered that Korea had not established prima facie that the
United States had violated any provision of the AD Agreement.*”

6.13  Similarly, it has been established that a panel cannot relieve the complainant of the burden of
establishing a violation.*” In addressing this issue in the case Japan - Measures Affecting
Agricultural Products (hereinafter Japan-Agricultural Products), the Appellate Body made the
following finding:

"... we consider that it was for the United States to establish a prima facie case that thereis an
aternative measure that meets al three elements under Article 5.6 in order to establish a
prima facie case of inconsistency with Article 5.6. Since the United States did not even clam
before the Panel that the 'determination of sorption levels is an dternative measure which
meets the three dements under Article 5.6, we are of the opinion that the United States did
not establish a prima facie case that the 'determination of sorption levels is an dternative
measure within the meaning of Article 5.6".*"

6.14  Thereport continues with the following finding:

"Article 13 of the DSU and Article 11.2 of the SPS Agreement suggest that panels have a
significant investigative authority. However, this authority cannot be used by a Pandl to rule
in favour of a complaining party which has not established a prima facie case of inconsistency
based on specific legal claims asserted by it. A pand is entitled to seek information and
advice from experts and from any other relevant source it chooses, pursuant to Article 13 of
the DSU and, in an SPS case, Article 11.2 of the SPS Agreement, to help it to understand and
evauate the evidence submitted and the arguments made by the parties, but not to make the
case for acomplaining party."*"

6.15 In the present case, Mexico did not assume the burden of the proof, and the Panel should
therefore find that the fina determination (and, in the alternate, the provisiona determination) is
inconsistent with the Anti-Dumping Agreement and the GATT 1994.

2. Rebuttal of Mexico

6.16 Mexico makes the following rebuttal arguments to Guatemalas submissions regarding the
standard of review and burden of proof in these proceedings:

172Report of the Panel in United States — DRAM, WT/DS/99/R, adopted on 19 March 1999,
paragraph 6.69.

173 | dem, paragraph 6.69. See also |dem, paragraph 6.80.

174 See, e.g. Report of the Panel in EEC-Quantitative Restrictions Against |mports of Certain Products
from Hong Kong, BISD 30, page 129 (1983) (France argued that the terms of reference of the Panel stipulated
that the Panel must consider all of thejustifications. The Panel did not agree).

175 Report of the Appellate Body, Japan - Measures Affecting Agricultural Products, WT/DS76/AB/R,
adopted 19 March 1999, paragraph 126.

178 |dem, paragraph 129 (emphasis added). See also the Report of the Appellate Body in the case
Korea - Definitive Safeguard Measures on Imports of Certain Dairy Products, WT/DS98/AB/R, circulated on
14 December 1999, paragraph 147 (citing Japan - Agricultural Products).
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E)] Standard of review

6.17 According to Guatemala, "Mexico is seeking a re-examination of the hundreds of factual
matters considered by the Ministry in connection with the underlying administrative proceedings' and
"In order to do so, the Panel would have to substitute itself for the Ministry."*”” It does not, however,

provide one single item of evidence of this.

% Because this is a generd statement without any

evidence, Mexico will not dwell on the matter. Nevertheless, the following comments are relevant:

(@

(b)

Any arguments concerning the standard of review in Article 17.6 are in vain because
Mexico based its request for the establishment of a Pand on Article 17 of the AD
Agreement. Furthermore, in its ora submission at the first substantive meeting,
Mexico reiterated its request that the Panel reach its determinations on the basis of the
standard of review in the AD Agreement.'”

The Pand which examined Guatemala — Cement | took its decisions on the basis of
the standard of review in Article 17.6 of the AD Agreement, and, on that bass,
determined that Guatemala had committed a number of violations of the Agreement,
adding that the investigation should never have been initiated.’® As is known,
Mexico had included this Report in this Panel's terms of reference and so it is obvious
that it is confident of afavorable outcome based on therulein Article 17.6.

6.18  Irrespective of the foregoing, some aspects of Guatemala's arguments need to be highlighted:

(@

(b)

(©)

Article 17.6(ii) of the AD Agreement has nothing to do with the facts known to the
Ministry, but refers to the interpretation of the provisions of the Agreement.®
Moreover, the consideration relating to the Canada — Civilian Aircraft case is
unrelated to Article 17.6(ii).**

Article 17.6(ii)) does not empower the authorities to establish “"their own
interpretations and compliance procedures, particularly where the AD Agreement is
obscure or ambiguous'.'®®  This Article is aimed at the Panel, not at a Member's
authorities.

Article 17.6(ii) is not, as Guatemala appears to suggest, a blank cheque for erroneous
interpretations of the AD Agreement on the pretext that its provisions are obscure!®
What this Article does is to instruct this Panel to apply the customary rules of
interpretation of public international law and not to grant a waiver to interpret the AD
Agreement aswished. In other words, if the Panel accepts the Guatemalan authority's
interpretations, it must first interpret the terms of the Agreement according to the
rules of interpretation of public international law and determine whether Guatemala's
interpretations correspond to this interpretation. It is only if it is found that a
provision has several acceptable interpretations that it should be determined whether
the Guatemalan authority's interpretations are based on any of these acceptable

Y7 pid.,

paragraph 116. See also paragraphs 196-198.

8 See, in particular, footnote 131 to Guatemala's first submission. Guatemala omits to mention that
paragraph 75 of Mexico's first submission deals precisely with the review criterion in Article 17.6 of the AD

Agreement.

179 Oral submission by Mexico at the first substantive meeting with the parties, 15 February 2000.
180 see the Report of the Panel in Guatemala— Cement |, in particular, paragraphs 7.79 and 8.6.

181 Seefi
182 1pid.,
183 pid.,
184 | dem.

rst submission by Guatemal a, paragraph 119.
paragraph 120.
paragraph 121.
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interpretations. If this is not the case, the Panel cannot endorse the action by the
Guatemaan Ministry of the Economy.

(b) Burden of proof

6.19 Theway in which Guatemala deals with the concept of burden of proof is particularly strange.
First of all, it states that Mexico must prove that a violation has occurred and concludes that "Mexico
did not assume the burden of the proof" without furnishing any grounds for this statement other than
the reports by other panels in completely unrelated cases®® Furthermore, Guatemala considers that it
has reversed the prima facie presumption of nullification or impairment by asserting that Mexico's
rights under Article 5.5 of the AD Agreement were not affected.’®® It would seem that Guatemala
expects the Panel to apply different criteria to it when determining compliance with the obligation to
substantiate its statements.

6.20 Mexico recognizes the procedura principle that "the burden of the proof lies with the party
making the assertion”. This principle has been duly incorporated in the WTO dispute settlement
mechanism.*®”  What Mexico categorically rejects is Guatemala's attempt to take advantage of a
legitimate principle in order to cover up a ridiculous assertion which it cannot substantiate with
evidence, such as "Mexico did not assume the burden of proof”. In order to be able to make such a
strong accusation, Guatemala should have identified the assertions in Mexico's first submission that
were not substantiated by relevant evidence. In addition, Guatemala cannot reverse the prima facie
presumption smply by asserting that Mexico was not affected by its violation of Article 5.5,
inasmuch as it confines itself to speculating on what would have occurred if Guatemaa had not
violated the Article.

B. INITIATION OF THE ANTI-DUMPING INVESTIGATION

1. Claims under Article 5 and Articles 2 and 3 — requirements for the initiation of an anti-
dumping investigation

@ Submissions of Mexico

6.21 Mexico makes the following claims under Articles 5, 2 and 3 of the AD Agreement with
respect to the requirements for the initiation of an anti-dumping investigation.

6.22  The application made to the Ministry of the Economy by Cementos Progreso for initiation of
an anti-dumping investigation into grey Portland cement from Cruz Azul of Mexico (hereinafter the
"application for initiation") did not include relevant evidence of dumping, threat of materia injury or
a causal relationship between the imports alegedly dumped and the aleged threat of materia injury,
as required by Article 5.2 of the AD Agreement. Moreover, the application for initiation did not
contain the information reasonably available to the applicant on the points specified in subparagraphs
(i) to (iv) of this Article.

6.23 The Ministry did not examine the accuracy and adequacy of the evidence provided in the
application by Cementos Progreso and initiated the investigation without sufficient evidence of
dumping, threat of material injury or a causa link between them to justify the initiation of an
investigation, as required by Article 5.3 of the AD Agreement.

185 1pid., paragraphs 125-128.

188 1hid., in particular paragraphs 220 and 221.

187 See inter alia the reports of the Appellate Body in United States - Measure Affecting Imports of
Woven Wool Shirts and Blouses from India (WT/DS33/AB/R), adopted on 23 May 1997, pages 12 and 13. See
also EC - Measures Concerning Meat and Meat Products (Hormones) (WT/DS26/AB/R, WT/DS48/AB/R)
adopted on 13 February 1998, paragraph 98.
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6.24 The Ministry aso violated Article 5.7 and 5.8, as Article 5.7 requires that the evidence of
dumping and injury shall be considered simultaneously when deciding whether or not to initiate an
investigation. If the Ministry had conducted this examination when deciding upon initiation, as
required by the AD Agreement, it would have been convinced that there was not sufficient evidence
of dumping and injury and would have rejected the application by Cementos Progreso, as required by
Article 5.8 of the AD Agreement.

6.25 An application must also contain evidence and information on the essentiad eements of
dumping, injury and a causdl link. The substantive provisions of Articles 2.1 and 2.4, 3.1, 3.2, 34,
35 and 3.7 inter alia on determining the existence of dumping and injury*® respectively must be
taken into account by the investigating authority in order to assess whether the evidence in an
application is relevant and whether there is sufficient evidence to justify the initiation of an
investigation according to Article 5.3 of the AD Agreement.

6.26 Artide 5.2 dtates that an application for initiation must include evidence of dumping
according to the definition given in Article 2 of the AD Agreement. Moreover, when assessing
whether there is sufficient evidence of dumping to justify the initiation of an investigation, an
investigating authority must take into account the provisions of Article 2 regarding the methodology
and technical elements for calculating the dumping margin, determining the norma value and the
export price, and making the necessary adjustments to ensure a fair comparison. **°

6.27 In order to determine the sufficiency of evidence on the existence of materia injury for the
purposes of initiation, it is also necessary to take into account the technical and economic factors
mentioned in the various provisions of Article 3 of the AD Agreement, including those referred to in
Article 3.2, 3.4 and 3.7. Article 5.2 in fact specifically refers to Article 3.2 and 3.4 and, even though
it does not expresdy mention Article 3.5 and 3.7, it is obvious that they aso apply to the decision to
initiate an investigation in cases of threat of material injury.

6.28 It cannot be argued that these substantive provisions do not apply to the decision to initiate an
investigation but only to the preliminary or fina determination of dumping, injury or threat of injury,
because information such as that mentioned in Articles 2 and 3 must be contained in the application
and must be taken into account when assessing whether there is sufficient evidence to justify
initiation.

6.29 Nevertheless, when initiating the investigation, the Ministry totaly disregarded the
substantive provisions on the determinations of dumping and injury laid down in Articles 2 and 3
respectively of the AD Agreement, which must be duly taken into account by the investigating
authority in order to comply with the requirements on initiation specified in Article 5 of the AD
Agreement.

6.30 To summarize, and as can be seen throughout this section, the initiation of the anti-dumping
investigation by the Guatemalan Ministry of the Economy did not comply with Article 5.2, 5.3, 5.7
and 5.8, nor the various provisionsin Articles 2 and 3, of the AD Agreement.

188 Injury is understood as defined in footnote 9 to the AD Agreement, which defines injury, unless
otherwise specified, as material injury to a domestic industry, threat of material injury to a domestic industry or
material retardation of the establishment of such an industry.

189 Even when the criteria used to determine whether there is sufficient evidence of dumping justifying
the initiation of an investigation are different to those used for a preliminary or final determination of dumping,
this does not mean that Article 2 should not be taken into account when determining whether an investigation
should be initiated. See section 1.A "Dumping” in Mexico’ s first written submission.
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(b) Response of Guatemala

6.31 Thefollowing are Guatemala's arguments in response to Mexico's clams under Articles 5, 2
and 3 of the AD Agreement:

6.32 Mexico complains that the Ministry did not "examine" the accuracy and adequacy of the
evidence submitted with Cementos Progreso's application.™® According to Mexico, the Ministry
should not have initiated the investigation until it had "evidence"™"* of injurious dumping based on a
"fair comparison” of Cruz Azul's prices in Mexico and Guatemala' Mexico asserts that the
initiation of the investigation did not comply with "Article 5.2, 5.3, 5.7 and 5.8, nor ... various
provisions in Articles 2 and 3, of the AD Agreement.”"®® Guatemala respectfully submits that these
arguments are based on a fundamentally erroneous notion of the initiation and conduct of
anti-dumping investigations under the Anti-Dumping Agreement. |If the Panel were to accept such
arguments, it would be undermining the spirit of the Agreement and requiring the authorities to
conduct investigations before initiating the investigation. For the following reasons, Mexico's
arguments must be rejected.

6.33 Fird, Articde 5 of the AD Agreement establishes the requirements for initiating an anti-
dumping investigation. Under Article 5.2, it is not enough for the complainant to assert that there is
dumping and consequent injury. The complainant must support its claims with relevant evidence -
that is, the information described in sub-paragraphs (i) to (iv) of Article 5.2. While the application
must contain some evidence of dumping, injury and causa link, the evidence submitted must be

limited to such information as is "reasonably available to the applicant". ***

6.34 Artide 5.3, for its part, stipulates that "the authorities shall examine the accuracy and
adequacy of the evidence provided in the application to determine whether there is sufficient evidence
to justify the initiation of an investigation"."” If the authority determines that there is sufficient
evidence, Article 5.1 authorizes the initiation of an investigation "to determine the existence, degree

and effect of any aleged dumping ...".**°

6.35 The AD Agreement does not define the term "investigation”, but in its ordinary meaning, to
investigate signifies to search or to enquire™®’ If we apply this definition in the context of the AD
Agreement it follows that the "examination” that the authorities must conduct prior to initiation is
less than the examination, search or enquiry which takes place during the investigation. Mexico
repeatedly forgets this fact. It inssts, for example, that it is up to the Ministry to "ascertain” the
"legitimacy or veracity" of the documentary evidence submitted with Cementos Progreso's
application™®® and to prove the normal value and export price before initiating the investigation. **°
Thisis absurd. No authority, however sophisticated and experienced, can "prove" the normal vaue or
the export prices before conducting an investigation. In a way, the real purpose of an anti-dumping
investigation is to "prove" the normal value and the export prices. The same applies to "verification”.
Verification of the information (including invoices and import certificates) is something that the

190 First submission of Mexico, paragraphs 75, 89-90 and 111.

191 | dem, paragraphs 91, 92, 107-1009.

192 | dem, paragraphs 98, 103, 107 and 126.

193 | dem, paragraph 64.

194 Article 5.2 of the AD Agreement.

195 1 dem, Article 5.3 (emphasis added).

196 1 dem, Article 5.1 (emphasis added).

197 The Compact Edition of the Oxford English Dictionary, Volume 1 (Oxford University Press, 1971);
see also Webster's Encyclopaedia Unabridged Dictionary of the English Language, 749 (Gramercy Books
1994) ("1. The act or process of investigating or the condition of being investigated. 2. A searching enquiry for
ascertaining facts; adetailed or careful examination”).

198 First submission by Mexico, paragraphs 75, 89-90 and 111.

199 First submission by Mexico, paragraphs 98, 103, 107 and 126.
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authority does during the investigation, not before. Thus, Article 6.7 and Annex | of the AD
Agreement provide for the verification of information during the course of the investigation.

6.36 A look at the history of the negotiation of the AD Agreement confirms Mexico's error.?®
During the Uruguay Round of multilateral trade negotiations, Hong Kong and the Nordic countries
insisted that any application must include "information sufficient to permit the authorities concerned
to establish a prima facie case of dumping, of injury and of causality”.?** According to Hong Kong,
the intention of the proposed text was to clarify the circumstances under which an anti-dumping
investigation shall be initiated and to introduce a more definitive requirement of "evidence sufficient
to establish aprimafacie case”. That the investigating authorities had a particular responsibility in the
vetting of complaints was emphasized.®® This "more definitive requirement” was rejected during the
negotiations, and the standard of the Tokyo Round was maintained basically intact.

6.37  Thereport of the Panel in United Sates - Measures Affecting Imports of Softwood Lumber
from Canada (hereinafter Softwood Lumber 1) serves as an illustration of the review which the
authorities must conduct before initiating the investigation. **

The Panel made the following observations:

"In analysing further what was meant by the term "sufficient evidence', the Panel
noted that the quantum and quaity of evidence to be required of an investigating
authority prior to initiation of an investigation would necessarily have to be less than
that required of that authority at the time of making a fina determination. At the
same time, it appeared to the Pandl that "sufficient evidence" clearly had to mean
more than mere allegation or conjecture, and could not be taken to mean just "any
evidence'. In particular, there had to be a factua basis to the decision of the national
investigative authorities and this factual basis had to be susceptible to review under

the Agreement”.*%*

This level of "sufficient” evidence to judtify initiation is lower than the level of evidence
required for an affirmative preliminary or fina determination, as confirmed by the Chairman of the
Pand in Softwood Lumber 11:

"The Panel feels that a number of substantive concerns have been raised by the
parties in this case. The Panel saw considerable merit in many of Canadds criticisms
with respect to the United States initiation of a countervailing duty investigation on
imports of softwood lumber from Canada. In particular, the Panel recognized that the
data and methodologies used by the United States contained shortcomings, in some
cases of aserious nature. A number of questions arose regarding particular aspects of

200 Article 32 of the Vienna Convention states that recourse may be had to preparatory work to verify
(or confirm) a meaning that emerges as a result of the textual approach. I. Brownlie, Principles of Public
International Law, page 630 (Fourth Edition, 1990) (hereinafter " Brownlie").

201 MTN.GNG/NG8/W/83/Add.5 (23 July 1990). Sufficient evidence to establish "a prima facie case"
is essentially the amount of evidence that would support afinding if proof to the contrary is not considered. The
standard of "sufficient evidence" in Article 5.3 establishes alower threshold.

292 hocument MTN.GNG/NG8/W/51, page 4 (12 September 1989) (emphasis added).

203 Report of the Panel in United States - Measures Affecting Imports of Softwood Lumber from
Canada, BISD-405/358, adopted 27 October 1993. Although the Softwood Lumber 1l report analysed the
sufficiency of evidence for theinitiation of an investigation on countervailing measures, the aspects of the report
which referred to the amount of evidence required to justify initiation are equally applicable to anti-dumping
investigations. However, we must note that the standard of review set forth in Article 17.6 (i) governing this
dispute settlement procedure is more lax in respect of the findings of the investigating authorities than the
standard of review contained in Softwood Lumber 11.

204 dem, paragraph 332 (emphasis added).
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the evidence addressed by the US Department of Commerce. Moreover, certain facts
available to the United States, for example on the impact of the recession, were, but
arguably should not have been, ignored. Such information might have had an
important bearing on this case, even at the initiation stage. However, the Panel had to
take into account that it was not reviewing a determination of the existence of
subsidy, injury and causality, but a finding that sufficient evidence of these elements
existed to warrant an investigation ... The Panel was aso aware, despite its rigorous
application of the criteria established in paragraphs 331, 332, 333 and 335 of its
report, of concerns that the threshold for initiation as applied in customary practice in
severa countries was relatively low. Nonetheless, the Panel was of the view that the
threshold required by Article 2.1 of the Agreement for initiation of a countervailing
duty investigation was such that the Panel could not properly find that the United
States initiation in this case was inconsistent with that Article, having regard to the

standard of review".?*®

6.38  Second, contrary to what Mexico argues, an investigating authority cannot make a "fair
comparison” under Article 2.4 before concluding its investigation.”® In general, the information
required to make a fair comparison is not available to the authority until it has concluded its
investigation and is ready to determine whether the imports at issue are being dumped in the meaning
of the AD Agreement. It is absurd to suggest, for example, that before initiating the investigation
Guatemaa should have adjusted the level of trade in conformity with Article 2.4. As we shdl argue
further on in greater detail, the adjustment of the level of trade is one of the most difficult anti-
dumping adjustments for the authorities to calculate and among those that require the most data.

6.39 To summarize, Mexico is mistaken in asserting that in initiating its investigation on cement
from Mexico, the Ministry "violated" Articles 2 and 3 of the Anti-Dumping Agreement. The
obligation to make a "fair comparison” under Article 2 and to "prove’ injury under Article 3 only
applies to the final determination (and to alesser extent, to the preliminary determinations).”®” We are
not suggesting that Articles 2 and 3 are totally irrelevant during the initiation phase. Articles 2 and 3
contain definitions which give meaning to the expressions "dumping", "injury" and "causal link" used
in Article 5.2. When the authorities examine the accuracy and adequacy of the evidence submitted in
the application, those definitions help to establish whether there is "sufficient evidence' in the
meaning of Article 5.3 to justify the initiation of the investigation.”®® However, Mexico goes too far
when it states that:

"An investigating authority must teke into account the provisons of Article 2
regarding the methodology and technical elements for calculating the dumping

205 | etter from Michael Cartland, Chairman of the Panel in Softwood Lumber I, to G. Salembier,
Chairman of the GATT Committee on Subsidies and Countervailing Measures (7 December 1992) (emphasis
appearsin original). (This letter transmits the observations of the Panel and the Softwood Il report) (hereinafter
the "Cartland L etter").

206 First submission by Mexico, paragraphs 98-103, 126.

207 Article 5.2(iv) establishes that the factors which serve to demonstrate injury listed in paragraphs 2
and 4 of Article 3 may be used as a guide for presenting information in an application. However, neither
Article 5.2 nor Article 5.3 make any other referenceto Articles 2 and 3. This suggests, the very least, that it was
not the intention of the drafters that any other provision of Articles 2 or 3 should be applicable upon initiating
the investigation.

208 For example, if the applicant were to claim that imports were being dumped on the basis of the fact
that the exporter's prices were higher in the importing country than in the exporting country, causing injury to
the applicant's industry consuming that imported product, this allegation, however correct or well documented,
would not provide sufficient evidence to justify theinitiation of an anti-dumping investigation.
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margin, determining the normal value and the export price, and making the necessary
adjustments to ensure a fair comparison."*%°

6.40 The Ministry carried out a full examination of the accuracy and adequacy of the evidence
supplied in the application submitted by Cementos Progreso. On the basis of this examination and of
all of the information before it, the Ministry reasonably determined that there was sufficient evidence
to justify the initiation of an anti-dumping investigation.

(c) Rebuttal of Mexico

641 ThefollowingisMexico's rebuttal of Guatemala's response to its claims under Articles 5 and
Articles 2 and 3 of the AD Agreement:

6.42 First of adl, Mexico wishes to reaffirm its position that Guatemala violated Article 5.2, 5.3. 5.7
and 5.8, inter alia, of the AD Agreement by initiating the investigation without having examined the
accuracy and adequacy of the evidence and without having sufficient evidence to alow it to evaluate
and establish properly the facts that have to be established in order to justify a determination to initiate
an investigation, i.e. the existence of dumping, a threat of injury and a causal relationship.

6.43 The main arguments and evidence substantiating Mexico's position have been put before the
Panel in Mexico's first written submission and in the evidence contained in the annexes attached
thereto, which alow the Pandl to examine and note that, on the basis of the evidence available to the
Guatemalan Ministry of the Economy at the time of initiation, a reasonable and unbiased authority
could not have determined that there was sufficient evidence of dumping, threat of material injury and
acausa relationship to justify its decision to initiate an investigation against imports of grey Portland
cement from Cruz Azul of Mexico. In this part of our rebuttal, therefore, we shal mainly focus on
responding to and rejecting several of the assertions made by Guatemala in its first submission and at
the first substantive meeting of the parties.

6.44 Mexico aso reaffirms its regection of Guatemalas distortion and manipulation in its first
submisson®® in an attempt misrepresent Mexico's arguments concerning various violations
committed in the course of initiation. This is why throughout this submission we shall clarify various
specific aspects in this regard, but first we shal inform the Panel that in general Mexico's position in
no way has the nuances or the "temporal" sense which Guatemala has tried to attribute to it on several
occasions by imputing to Mexico incorrect and absurd assertions.”**

6.45 Mexico in no way suggested that it was a question of the Ministry "taking its time" or
"examining the evidence more carefully” because in certain respects the evidence was smply non-
existent. Suffice it smply to read the corresponding section in Mexico's first written submission,
including the paragraph to which Guatemala itself refers®? to see that at no time did Mexico claim
what Guatemala is presenting in a distorted and tendentious way in an attempt to substantiate an

initiation that is flagrantly inconsistent with the AD Agreement. What Mexico did assert is that the

209 First submission by Mexico, paragraph 60 (emphasis added).

210 Seeinter alia paragraphs 129, 171 and 174.

211 Guatemala continues to distort Mexico's arguments in its oral submission at the first substantive
meeting (14 and 15 February 2000), in paragraphs 26 and 29.

"26. In its first submission, Mexico tries in vain to chip away at this mountain of evidence. For

example, it claims Guatemala violated Articles 2, 3 and 5 of the AD Agreement because the Ministry's

evidence of normal value wassomehow deficient and because it did not wait for precise figures on the

volume of Cruz Azul'simports ..." (emphasis added).

29. Second, Mexico errswhen it asserts that Guatemala did not 'verify' the accuracy and adequacy

of the information presented by Cementos Progreso, and that Guatemala should not have initiated its

investigation until it had ‘proof’ of injurious dumping by Cruz Azul ..." (Emphasis added).

212 Guatemala's first written submission, footnotes 145, 146, 205-208.
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facts which must be established in every case in order to justify the initiation of an investigation
pursuant to the AD Agreement (i.e. the existence of the aleged dumping, injury and a causa
relationship) were not duly established in this case because of the insufficient evidence before the
Ministry of the Economy and therefore its initiation determination cannot be substantiated by any
admissible interpretation of the various provisionsin Article 5, which were violated by Guatemala.

6.46 Guatemada aso misrepresents Mexico's arguments and is mistaken in indicating in
paragraph 171 of its first submission that "Mexico never objected directly to any of the evidence
mentioned”. It is more than obvious in these proceedings that Mexico's complaints regarding the
initiation are basicaly related to the lacunae in the application and, above all, to the evidence put
forward by Cementos Progreso in order to comply with Article 5.2. Mexico has aso objected to the
lack of accuracy and adequacy of the evidence on the alleged dumping and the total absence of
evidence on threat of injury and the causa relationship, all facts which prevented the Ministry of the
Economy from determining the objective sufficiency of the evidence in order to justify the initiation
of the investigation, as required by Article 5.3.

6.47 An examination of these matters by the Panel therefore necessitates in the first place a
determination of whether the facts which lead to the acceptance of a request and, where applicable the
initiation of an anti-dumping investigation (i.e. the existence of sufficient evidence of dumping, injury
and the causal relaionship of the evidence pursuant to Article 5.2, 5.3. 5.7 and 5.8) were duly
established by the Guatemalan Ministry of the Economy; and whether the Ministry conducted an
unbiased and objective assessment of these facts. It is aso necessary to decide whether the various
omissions and actions of the Ministry in connection with its initiation determination can be
substantiated according to a permissible interpretation of the relevant provisions of the AD Agreement
which lay down the conditions for the initiation of an investigation.

6.48 As we have dready stated, Mexico for its part furnished the arguments and evidence of the
violations committed in respect of initiation in its first written submisson. The main aspects on
which Mexico's claims regarding initiation of the investigation are based are the following:

6.49 FIRST: Cementos Progreso's application®® was clearly insufficient to meet the requirements
of Article 5.2. Firdtly, it did not include relevant evidence of the aleged dumping. Secondly, it did
not contain evidence, not to mention relevant evidence, of any sort concerning the aleged threat of
material injury and the corresponding causal relationship, which is not the subject of the dightest
claim in the application. Thirdly, contrary to what is argued by Guatemaa®“, the information in
Cementos Progreso's application cannot be considered as constituting al the information reasonably
available to the complainant on the data required in accordance with subparagraphs (i) to (iv) of
Article 5.2.

650 SECOND: The investigation was initiated by the Ministry in clear violation of Article 5.3
because the Guatemalan authority failed to examine, or in the best of cases undertook an insufficient
examination of, the accuracy and adequacy of the evidence in the application, and initiated the
invegtigation without sufficient proof to justify its initiation. If the Ministry had conducted an
examination of the accuracy and adequacy as required by Article 5.3, it would have seen that not only
did the evidence in the application in no way constitute accurate and adequate proof to substantiate
the alleged dumping but aso that evidence on the aleged threat of injury was smply non-existent in
Cementos Progreso's application, which only provided a series of assertions and suspicions without
attaching any evidence to substantiate them. The same may be said of the causal relationship, which,
as we have aready pointed out, was not even claimed in the application. The foregoing, together with

13 Both the original application of 21 September 1995, and the supplemented application of
9 October 1995.

214 See Guatemala's first written submission, paragraphs 138-151 and Guatemala's oral submission at
thefirst substantive meeting, paragraph 25.
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the fact that the investigating authority did not make any effort to obtain more evidence other than that
in the application and confined itself to plainly and simply accepting the limited evidence and mere
declarations furnished by Cementos Progreso, will necessarily lead the Panel to find that the
investigation was initiated without sufficient evidence to justify initiation.

651 THIRD: It is adso clear that the Ministry failed to comply with Article 5.7, which requires
that the evidence of dumping and injury shall be considered simultaneously when deciding whether or
not to initiate an investigation. If the authority had fully met this obligation, it would have perceived
the lack of sufficient evidence of dumping and injury, in accordance with Articles 2 and 3, to underpin
its determination on initiation.

6.52 FOUR: The Minigtry violated Article 5.8 because it should have rejected the application and
refrained from initiating the investigation due to insufficient evidence.

6.53 Having summarized the central elements of Mexico's position on the violations committed in
respect of initiation, some important aspects substantiating Mexico's position are set out below, taking
into account the relationship existing among the provisions relevant to the present case and
responding to some of the arguments put forward by Guatemala in its first written submission and its
oral submission at the first substantive meeting.

6.54  Asregardsthe applicability of Articles 2 and 3 of the AD Mexico states as follows:

6.55 Guatemada contends that Article 5, and not Article 3 (or Article 2), establishes the
requirements for initiation of an investigation under the AD Agreement (paragraph 180 of
Guatemalas first written submission). Indeed, it is Article 5 that establishes the requirements for
initiation, but this does not mean that Articles 2 and 3 are not to be taken into account in initiating an
investigation. If by reading Article 5.2, 5.3, 5.7 and 5.8 together we are to understand that an
investigation can only be initiated if there is sufficient evidence of dumping and injury (including
evidence of a causal link), then Articles 2 and 3 indisputably apply to the initiation determination if
that determination is to be consistent with the various requirements established under Article 5.

6.56 Artice 5.2 and 5.7 expresdy refer to evidence of dumping and injury, and the scope of these
provisions extends to the obligations contained in Article 5.3 and 5.8 which refer to this same
evidence. Meanwhile, Articles 2 and 3, which are expresdy entitled "Determination of dumping” and
"Determination of injury”, in fact establish the substantive provisons applicable to such
determinations without distinction as to the different moments at which these determinations must be
made during an investigation.

6.57  Consequently, it cannot be argued that the provisions contained in Articles 2 and 3 of the
Agreement do not apply to the decision to initiate an investigation, and that they apply only to the
preliminary or fina determination of dumping and injury or threat of injury. On the contrary, it has
been recognized that in an anti-dumping investigation, dumping and injury must be established, albeit
with different levels of evidence, at three different moments, i.e. in the initiation determination, in the
preliminary determination and in the fina determination. In this connection, the Panels in USA —
Softwood Lumber®® and Guatemala — Cement *® established that the subject-matter or type of
evidence needed to justify initiation is the same subject-matter or type of evidence as that needed to
make a preliminary or afina determination, although the quality and quantity of the evidence needed
for the initiation of an anti-dumping investigation is less than for a preliminary or final determination
of dumping and injury.

215 United States — Measures Affecting Imports of Softwood Lumber from Canada, SCM/162, report
adopted on 27 October 1993, BISD 40S/426, paragraph 332.
216 Report of the Panel in Guatemala— Cement |, paragraphs 7.67 and 7.77.



WT/DSI56/R
Page 74

6.58 Seen from this angle, we submit that for an initiation determination to be consistent with
Article 5, it is necessary for an investigating authority to take account of the various provisions of
Articles 2 and 3 in order to ensure that the evidence of dumping and injury on which the initiation
determination is based contains the same subject-matter or is of the same type as the evidence
required for a preliminary or fina determination of dumping and injury, even if the level of evidence
is clearly different. Only then can the investigating authority:

() Evduate and establish in the first instance whether the application for initiation meets
the requirements of Article 5.2, in particular whether it includes evidence of the
existence of dumping, injury and causal link;

(i) evaluate and establish whether the evidence of the aleged dumping and the alleged
injury or threat of injury meet the standard of sufficiency contained in Article 5.3 for
justifying the initiation of the investigation, or whether, on the contrary, the
application should be rejected pursuant to Article 5.8. In this connection, both the
examination required under Article 5.3 and that required under Article 5.7 must be
conducted in the light of the substantive provisions of Articles 2 and 3, since the
accuracy, adequacy and, where applicable, sufficiency of evidence to justify initiation
must in fact be established in direct relation to the (determination of) dumping and
injury, including as an integral part of this concept, the causa link pursuant to
Article 35.

6.59 Moreover, we can aso assert that for the purposes of an initiation determination, the
investigating authority must take account of the various provisions of Articles 2 and 3, to ensure
consideration of al areas which the provisions of Article 5 expresdy or implicitly require to be
considered. For example, Article 5.2 (iv) expressly refers to paragraphs 2 and 4 of Article 3; so that
to evauate the evidence of dumping implicit reference is made to the relevant provisions of Article 2
concerning the normal value and the export price, and to Article 3.5 for the establishment of a causa
link between dumped imports and the aleged injury. Here, Mexico's position is perfectly consistent
with the findings of the Panelsin United Sates— Softwood Lumber and Guatemala — Cement .

6.60 In view of the above, Mexico cannot agree with Guatemalas argument that for the purposes
of an initiation determination Articles 2 and 3 are not applicable or are only applicable in a limited
way with respect to the definitions of dumping and injury. If this were the case, Article 5 would refer
expresdy and exclusively to the definitions of dumping and injury contained in Article 2.1 and
footnote 9 of the Agreement respectively.

6.61 Itis up to the Pand to evaluate the need to decide whether or not there is any inconsistency
per se with Articles 2 and 3. Mexico's position has focused more on the argument that for the
initiation of an invedtigation to be consistent with the provisions of Article 5, the determination of
dumping and injury must be consistent with the provisions of Articles 2 and 3, and not run counter to
their meaning. The fact is that an initiation determination such as the one at issue, in which it is
evident that the investigating authority did not take account of the nature of the evidence of dumping
and injury, clearly violating a number of the relevant provisions of Articles 2 and 3, including aspects
expresdy provided for in Article 5, is obvioudy inconsistent with Article 5.2, 5.3, 5.7 and 5.8 of the
Anti-Dumping Agreement.

(d) Guatemala's response to rebuttal of Mexico
6.62 Guatemala makes the following response to Mexico's rebuttal:

6.63 The factua record shows clearly that Cruz Azul began to export relatively large quantities of
grey Portland cement to the Guatemalan market at dumped prices in the middle of 1995 in an effort to
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avoid the devadtating effects of a severe recession in Mexico caused by the devauation of the peso in
December 1994. The record aso shows that Cruz Azul's export prices were significantly lower than
its prices in Mexico and the prevailing prices on the Guatemalan market. In fact, these prices were
even lower than Cementos Progreso's production costs.  Although Cementos Progreso responded by
lowering its prices, even then it lost customers and market share to Cruz Azul. Indeed, in the six
months immediately prior to the initiation of the investigation, Cruz Azul's share in the Guatemaan
market went from 0 to 25 per cent.

6.64 Threatened by a flood of dumped imports in its only market, Cementos Progreso had no
choice but to file an anti-dumping application with the Guatemalan investigating authority. In its
application, dated 21 September 1995, and the supplementary application of 9 October 1995,
Cementos Progreso provided the Ministry with al of the information reasonably available to it on
dumping, injury and causal link in conformity with Article 5.2 of the AD Agreement. With respect to
dumping, the company provided the Ministry with invoices, bills of lading and import certificates
showing that Cruz Azul was selling grey Portland cement in Mexico at Q 27.62 per sack, while at the
same time, just the other side of the border, it was selling grey Portland cement in Guatemala at only
Q 14.77 per sack. This difference reflected a margin of dumping of 87 per cent®’ With respect to
injury, Cementos Progreso provided information concerning loss of sales, loss of customers and a
trend towards penetration of imports which, in the space of one single day, basicaly went from O to
480 tons (representing a loss of sales of approximately US$60,000). Finally, with respect to causal
link, the company provided the Ministry with evidence of price undercutting by Cruz Azul, an
increase in Cruz Azul imports and the effect of Cruz Azul imports on Cementos Progreso's profits,
sales and investment plans.

6.65 During the first meeting, Mexico tried desperately to cast doubt on this evidence. Firdly, it
scolded Guatemala for not gathering more evidence of injurious dumping before initiating the
investigation. According to Mexico, it is "incomprehensible” that Cementos Progreso should not have
provided (and the Ministry collected) more evidence during the period of time between the
submission of the supplementary application on 9 October 1995 and the initiation of the investigation
afew months later *®

6.66 Furthermore, Mexico repeatedly argues that Guatemala smply "did not conduct the
examination required” under Article 5.3 of the AD Agreement®® According to Mexico, Guatemala
did not conduct the "examination required” with respect to the type of cement?, the size of the
sacks™, "representivity" of the sales™, level of trade®*® and exchange rates”**

6.67 Mexico maintains that the result of this examination is not important. It does not seem to care
who ended up being the "beneficiary” of any particular adjustment.”> What isimportant, according to
Mexico, is that Guatemala allegedly failed to carry out the examination required under Article 5.3 of
the AD Agreement

217 See, for example, first submission by Guatemala, paragraph 154.

218 Oral submission of Mexico, paragraphs 62 and 82. Curiously, in other parts of its oral submission
(paragraphs 107-109), Mexico accuses Guatemala of "manipulating” similar language contained in Mexico's
first written submission. See, for example, first written submission by Mexico, paragraphs 128 and 134-136.

219 See, for example, oral submission by Mexico, paragraph 88.

220 | dem, paragraphs 86-89.

221 | dem, paragraphs 92-94.

222 | dem, paragraphs 96-98.

223 | dem, paragraphs 99-100.

224 | dem paragraphs 101-103.

225 | dem, paragraph 90.

226 |dem
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6.68 Findly, Mexico continues to insst that Guatemala violated Articles 2 and 3 of the AD
Agreement by initiating the challenged investigation.””” For example, according to Mexico the

investigation was initiated in spite of a "total absence of evidence of an alleged threat of injury”.?*®

6.69 Aswe shdl demonstrate below, some of these arguments make no sense and none of them
have any merit.

6.70  Firdtly, like the Panel, Guatemala does not really understand what Mexico means when it uses
the term "representivity”.?*®> Mexico never explained where this "representivity" requirement comes
from, nor has it explained the basis for its assertion that the aleged "lack of representivity ... without
any doubt affected the comparison made between the normal vaue and the export price".”® If
Mexico uses this term to mean "sufficient quantity” as indicated in footnote 2 to Article 2.2 of the AD
Agreement’®", then Guatemala fully respected its WTO obligations as discussed in detail in the reply

to question 17 of the Pand to Mexico.**

6.71  Secondly, Mexico paints a false picture when it adduces that Guatemala did not conduct the
"examination required” under Article 5.3 of the AD Agreement”*® In any anti-dumping investigation,
there are thousands of potential adjustments. Adjustments can be made with respect to like products,
support to industry, transactions between related parties; or there could be price or cost adjustments
associated with the costs of maintaining an inventory, credit expenditures, interest payments to banks,
bonds, advertising costs, transport costs (pre-sale and post-sale), reimbursement of tariffs in tolling
operations, tax rebates and sales commissions. Thelist is practicaly infinite. However, at the time of
initiation, the factual record before the authorities is incomplete by definition. Thus, the authorities
can only address the matters which appear in an affirmative form. All other adjustments, rea or
imaginary, must be addressed, where appropriate, during the course of the investigation.

6.72 In this dispute, for example, the Ministry had no reason whatsoever to believe at the time of
initiation that the cement sold in Mexico was different from the cement that Cruz Azul sold in
Guatemaa. Asexplained in greater detail in our first written submission, the invoices for the sales in
Mexico identified the cement as "grey cement" and "Cruz Azul" cement.®* The evidence of the
export price - which was supported by import certificates, invoices and bills of lading - identifies the
product as "grey cement”, "grey Portland cement” and "type Il Portland cement with pozzolana'.
Since the price of cement in Guatemala had been regulated for more than 50 years, this evidence
indicated to the Ministry that the sales that were being compared concerned "grey cement”.

6.73 Itisaso wrong for Mexico to state that it is not important whether a particular adjustment at
the moment of initiation could have benefited Cruz Azul. This Panel was established to resolve a
dispute, not to issue a consultative opinion. Mexico maintains that Guatemala initiated an anti-
dumping investigation in violation of Article 5.3 of the Anti-Dumping Agreement. In particular,
Mexico maintains that the evidence which the investigating authority of Guatemala had before it at
the time of initiation was not "sufficient” to justify an investigation. Guatemala disagrees.

227 See, for example, Idem, paragraphs 121-122.

228 See, for example, paragraph 111. See, also, Idem, paragraph 63. ("Cementos Progreso did not
provide any information in support of its assertions concerning the alleged threat of material injury.")

229 See questions of the Panel to Mexico, 18 February 2000, Geneva, 17-18 (hereinafter Appendix 1).

230 Oral submission by Mexico, paragraph 98. See, also, first submission of Mexico, paragraphs 122-
123 and 234-236.

231 AsMexico suggests in paragraph 168 of itsoral submission.

232 Appendix I, question 17 to Mexico.

233 See, for example, oral submission by Mexico, paragraph 88.

234 Mexico recognizes, in paragraph 113 of its first written submission, that the invoices documenting
the salesin Mexicodid not identify the product as a particular or special type of grey cement. If this had been
the case, the invoices would probably have reflected the fact.
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6.74 Initsdefence, Guatemala showed, inter alia, that the Ministry did have "sufficient evidence"
in the meaning of Article 5.3 of the Anti-Dumping Agreement to justify the initiation of an
investigation. As part of this demonstration, it was shown that even if Mexico had been right in
certain of its clams, Guatemala still had sufficient evidence to justify the initiation. For example, in
its first written submission, Guatemala stated that an adjustment for the size of the sacks would have
left a margin of 59 per cent® and any adjustment for the type of cement would probably have
increased the margin.“*® This demonstration is entirely relevant.

6.75 Mexico is the complainant in this dispute, and as such bears the burden of proving that a
WTO Agreement was violated. " It is therefore up to Mexico to establish prima facie that there is an
inconsistency with a provision of the AD Agreement or the GATT 1994 included in the Pandl's terms
of reference before the burden of proving the consistency of the provision in question is shifted to
Guatemala. As found by the Appellate Body in the case European Communities - Measures
Concerning Meat and Meat Products (Hormones):

"The initial burden lies on the complaining party, which must establish a prima facie case of
inconsistency with a particular provision of the SPS Agreement on the part of the defending
party, or more precisely, of its SPS measure or measures complained about. When that prima
facie case is made, the burden of proof moves to the defending party, which must in turn
counter or refute the claimed inconsistency."**

"In case of uncertainty, i.e. in case al the evidence and arguments remain in equipoise’, the Panel
must give Guatemala, as defending party, "the benefit of the doubt".?*°

6.76  Mexico did not fulfil the requirements of presenting a prima facie case of inconsistency. At
least, Guatemala refuted the claimed inconsistency.**

6.77 Third, Mexico is mistaken in asserting that the initiation of the investigation was
"inconsistent" with Articles 2 and 3 of the AD Agreement**" As we discussed in detail in our first
written submission, this argument is not supported by a permissible interpretation of the AD
Agreement’*” and was not supported by the United States™® or the European Union.*** Mexico is dso
mistaken in adducing that the investigation was initiated in spite of a "total absence of evidence of
injury".?*®> As we explained in detail in our first written submission, the Ministry had plenty of
evidence of injury at the time of initiation. **°

6.78 Findly, Mexico is right about one thing. Guatemala could have collected more evidence of
dumping, injury and causal link before deciding whether the evidence it had before it was "sufficient”

235 First submission by Guatemala, paragraph 160, footnote 191.

238 | dem, paragraph 159.

237 | dem, paragraphs 123-128 (regarding the burden of proof).

238 \WT/DS/26/AB/R, WT/DS48/AB/R adopted on 13 February 1998, paragraph 98.

239 Report of the Panel in United States - Sections 301-310 of the Trade Act of 1974, WT/DS/152/R,
circulated on 22 December 1999, paragraph 7.14.

240 This explains why Guatemala asked Mexico during the first meeting with the Panel whether the
87 per cent ad valorem margin of dumping would have disappeared if all of the adjustments sought by Mexico
had been made.

241 Oral submission by Mexico, paragraphs 121-122.

242 First submission by Guatemala, paragraphs 135-136.

243 submission by the United States as third party, 27 January 2000, paragraph 15.

244 5 lbmission by the European Union as third party, 27 January 2000, paragraph 16.

245 Oral submission by Mexico, paragraph 111. See alsoldem, paragraph 63 ("Cementos Progreso did
not provide any information in support of its assertions concerning the alleged threat of material injury.")

24% See first written submission by Guatemala, paragraphs 166-181.
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to justify the initiation of an anti-dumping investigation.?*’ The Ministry could have wasted many
years and millions of quetzals gathering further information; in fact, the Ministry could still be
gathering evidence. But this is not the point. The point is, that in January 1996 Guatemala had
"sufficient evidence" to launch an anti-dumping investigation. In our first written submission and
during the first meeting we demonstrated that the only correct reply to this question would be "yes".

6.79  Aswe indicated during the first meeting with the Pandl, it is possible that others, including
the Panel, would have done things differently.**® Looking back upon decisions that were taken more
than four years ago, it is easy enough to identify things that might have been done differently -
additional information that might have been gathered or a particular enquiry which might have been
pursued before deciding on the initiation. For example, in the case Measures Affecting Imports of
Softwood Lumber from Canada (hereinafter Softwood Lumber 11) the Panel considered that the data
and methodologies used by the United States contained "shortcomings'.?*® The Panel even
considered that the United States had "ignored” certain facts that were important and that "might have
had an important bearing on this case, even at the initiation stage”.” But the Panel did not reverse
the decision to initiate. The Panel recognized that it was only reviewing a decision justifying the
investigation and not afinal determination based on a complete file.”*

6.80 ThePand in Softwood Lumber 1l aso stated that the term "sufficient evidence” clearly had to
mean "more than mere allegation or conjecture”.?®> According to the Panedl "there had to be a factual
basis to the decision of the national investigative authorities'.?*® In the present case, Guatemala had
afactua basisfor initiating the investigation. Cementos Progreso’s application and the supplementary
application contained more than mere "allegation or conjecture”’. These documents contained, among
other import figures and trends, information on prices backed by invoices, bills of lading and other
elements, market prices in Guatemala, and evidence of price undercutting. In fact, it was shown that
the prices of the dumped imports averaged only Q 13.96 per sack, aimost 15 per cent less than the
average price of Q 26 charged by Cementos Progreso in Guatemala. Once again, if Mexico or the
Panel had been the investigating authority, they might have done certain things differently or they
might have arrived at a different conclusion. However thisis not the point. It is not the Panel's job to
take over from the investigating authority of Guatemala. The Panel's mandate consists in determining
whether, according to Article 17.6(i) of the AD Agreement, Guatemalas decision to initiate rested on
facts which were properly established and evaluated in an unbiased and objective manner. In
fulfilling this task, the Pandl should bear in mind that the evidence of injurious dumping available to
the authority at the time of initiation will be incomplete and imperfect by definition. This is what
investigations are for - to gather more complete information.

247 See first oral submission by Mexico, paragraphs 62 and 82 (arguing that it is "incomprehensible"
that neither Cementos Progreso nor Guatemala collected further evidence before deciding to initiate™).

248 Oral submission by Guatemala, 14 February 2000, Geneva, paragraphs 31-38 (hereinafter oral
submission by Guatemala).

249 etter by Michael Cartland, Chairman of the Panel on Softwood Lumber 11, to G. Salembier,
Chairman of the GATT Committee on Subsidies and Countervailing Measures (7 December 1992) (letter
transmittierIg the observations of the Panel and the report in Softwood Lumber I1).

Idem

251 Report of the Panel in Measures Affecting Imports of Softwood Lumber from Canada, BISD 40S,
adopted 27 October 1993, paragraph 359. While the report in Softwood Lumber |1 analysed the sufficiency of
evidence to initiate an investigation on countervailing measures, the elements of the report relating to the
qguantity of evidence needed to justify the initiation are also applicable to anti-dumping investigations.
However, the standard of review contained in Article 17.6(i) governing this dispute settlement procedure is
more deferential to the findings of the investigating authorities than the standard of review in Softwood
Lumber Il.  See oral submission by Guatemala, paragraphs 28-29 (where a distinction is made between the
standard of review in Softwood Lumber 11 and the standard of review in Article 17.6(i) of the Anti-Dumping
Agreement.

252 | dem, paragraph 332.
253 Idem
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2. Claims under Articles 5.2 and 5.3 — " sufficient evidence to justify the initiation of and
investigation"

@ Submissions of Mexico
6.81 Mexicofurther makes the following claims under Articles 5.2 and 5.3 of the AD Agreement:
0] Evidence to be Included in an Application
6.82 Artide 5.2 of the AD Agreement states the following:
"An application under paragraph 1 shall include evidence of (a) dumping, (b) injury
within the meaning of Article VI of GATT 1994 as interpreted by this Agreement and
(c) a causa link between the dumped imports and the aleged injury. Smple

assartion, unsubstantiated by relevant evidence, cannot be considered sufficient to
meet the requirements of this paragraph.” (Emphasis added.)

6.83 As the Pane may note, the application for initiation by the firm Cementos Progreso, in
violation of Article 5.2 of the AD Agreement, did not include relevant evidence of dumping, threat of
injury and a causa link between them, as required by Articles 2 and 3 of the Agreement. The
investigation was in fact initiated on the basis of two delivery notes for cement and two import
certificates, without even knowing the total amount of imports from Mexico, in the complete absence
of evidence regarding the alleged threat of injury to the Guatemalan industry and the equally complete
absence of evidence or even arguments regarding a causal link or relationship between the aleged
dumping and the aleged threat of injury.

6.84 Artide 5.2 dso dtates that the application must contain "such information as is reasonably
available to the applicant” on:

") the identity of the applicant and a description of the volume and value of the
domestic production of the like product by the applicant. Where a written application
is made on behaf of the domestic industry, the application shal identify the industry
on behaf of which the application is made by alist of al known domestic producers
of the like product (or associations of domestic producers of the like product) and, to
the extent possible, a description of the volume and value of domestic production of
the like product accounted for by such producers;

(i) a complete description of the allegedly dumped product, the names of the
country or countries of origin or export in question, the identify of each known
exporter or foreign producer and a list of known persons importing the product in
question;

(iii)  information on prices a which the product in question is sold when destined
for consumption in the domestic markets of the country or countries of origin or
export (or, where appropriate, information on the prices a which the product is sold
from the country or countries of origin or export to athird country or countries, or on
the constructed value of the product) and information on export prices or, where
appropriate, on the prices at which the product is first resold to an independent buyer
in the territory of the importing Member;

(iv) information on the evolution of the volume of the alegedly dumped imports,
the effect of these imports on prices of the like product in the domestic market and
the consequent impact of the imports on the domestic industry, as demonstrated by
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relevant factors and indices having a bearing on the state of the domestic industry,
such as those listed in paragraphs 2 and 4 of Article 3."

6.85 A mere glance at the application for initiation in this particular case shows clearly that the
applicant, like the Ministry, failed to observe these requirements. It is not only highly doubtful
whether the requirements laid down in subparagraphs (i) and (ii) were respected, for example, a
description of the volume and value of the domestic production of the like product and a complete
description of the product by the applicant, which in this case were obvioudy inadequate or
incomplete, but, what is more serious, the applicant failed to provide the information required by
subparagraphs (iii) and (iv), which in general was certainly reasonably availableto it.

6.86 Theinformation contained in Cementos Progreso’s application (essentially two delivery notes
and two import certificates, together with a number of unsubstantiated allegations) could not therefore
be considered as al the information reasonably available to the applicant, nor as relevant evidence of
dumping, still less athreat of materia injury and a causal link between the imports allegedly dumped
and the alleged threat of materia injury to the domestic industry. The sections below will provide
further details regarding the lack of evidence on each of these elements.

6.87  For the moment, it must be stated that, even though in principle Article 5.2 undoubtedly lays
an obligation on the applicant to provide evidence of dumping, injury and a causal link between the
two in its application, together with the information reasonably available to it on the points indicated
in subparagraphs (i) to (iv), it is also true that, under the AD Agreement, this requirement is aso
incumbent upon the investigating authority because, according to Article 5.8, an investigating
authority must accept an application if these requirements are met or reject it if such evidence and/or
information as is reasonably available to the applicant is not provided. This should have been done by
the Ministry of the Economy, as will also be explained in a subsequent section of this submission.

6.88 Mexico aso argues that the Guatemalan authorities violated Article 5.3 of the AD Agreement
by not examining the accuracy and adequacy of the evidence contained in Cementos Progreso’s
application and by initiating the investigation without sufficient evidence to justify this. Article 5.3
provides the following:

"The authorities shall examine the accuracy and adequacy of the evidence provided in
the application to determine whether there is sufficient evidence to justify the
initiation of an investigation."

6.89 As can be seen from the text of the Agreement itself, Article 5.3 lays an obligation on the
investigating authority that results from Article 5.2. In other words, once the authority has accepted
an application after having determined that it contains evidence of the existence of the three e ements
required, namely, dumping, injury and a causal relationship, as well as the information reasonably
available to the applicant on the points specified in Article 5.2, it must then examine the accuracy and
adequacy of the evidence provided in the application, but in this instance to "determine whether there
is sufficient evidence to judtify the initiation of an investigation”.

6.90 This means that Article 5.3 of the AD Agreement imposes on the investigating authority an
obligation that goes beyond determining whether or not an application meets the terms of Article 5.2.
This provision requires that, once it has been determined that the requirements of Article 5.2 of the
AD Agreement have been met, the authority must also examine whether there is sufficient evidence to
justify the initiation of an investigation. If it determines that the evidence and information contained
in the application are not accurate nor adequate to support the conclusion that there is sufficient
evidence to justify initiating an investigation, the authority must refrain from initiating the
investigation or it may ex officio try to obtain evidence and information that will alow it to meet the
sufficiency standard laid down in the AD Agreement in order to initiate an investigation. The Panel
that considered this matter previously concluded that:
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"7.53 ... In particular, there is nothing in the Agreement to prevent an investigating
authority from seeking evidence and information on its own, that would allow any
gaps in the evidence set forth in the application to be filled. We do not suggest that
such action by the investigating authority is in any case required by the AD
Agreement.”

691 The Pand that heard the case United States —Softwood Lumber, when referring specifically to
a pand’s role of examining the consistency of a decision to initiate an investigation with the
provisions of the Tokyo Round Subsidies Code, stated:

"The Panel considered that in reviewing the action of the United States authorities in
respect of determining the existence of sufficient evidence to initiate, the Panel was
not to conduct a de novo review of the evidence relied upon by the United States
authorities or otherwise to subgtitute its judgment as to the sufficiency of the
particular evidence considered by the United States authorities. Rather, in the view of
the Panel, the review to be applied in the present case required consideration of
whether a reasonable, unprejudiced person could have found, based upon the
evidence relied upon by the United States at the time of initiation, that sufficient
evidence existed of subsidy, injury and causa link to justify initiation of the
investigation."*>* (Emphasis added.)

6.92 In the present case as well, therefore, the Pandl had to examine whether, on the basis of the
evidence available to the Guatemaan Ministry of the Economy at the time of initiation, a reasonable,
unprejudiced authority could have found sufficient evidence of dumping, threat of materia injury and
a causa link to judtify its decision to initiate the investigation into imports of grey Portland cement
from the Mexican firm Cruz Azul.

6.93  Although neither Article 5 nor any other provison of the AD Agreement defines what is
meant by "sufficient evidence to justify the initiation of an investigation", certain Panel decisions are
indicative in thisregard. The report of the Pandl in the United States — Softwood Lumber case is aso
important in this respect when it states the following:

"In analysing further what was meant by the term ‘sufficient evidence', the Panel
noted that the quantum and quality of evidence to be required of an investigating
authority prior to initiation of an investigation would necessarily have to be less than
that required of that authority at the time of making a fina determination. At the
same time, it appeared to the Panel that ‘sufficient evidence' clearly had to mean
more than mere alegation or conjecture, and could not be taken to mean just ‘any
evidence' . In particular, there had to be a factua basis to the decision of the national
investigative authorities and this factual basis had to be susceptible to review under
the Agreement. Whereas the quantum and quality of evidence required at the time of
initiation was less than that required to establish, pursuant to investigation, the
required Agreement elements of subsidy, subsidized imports, injury and causa
linkage between subsidized imports and injury, the Panel was of the view that the
evidence required a the time of initiation nonetheless had to be relevant to
establishing these same Agreement elements."***(Emphasis added.)

254 United States — Measures affecting Imports of Softwood Lumber from Canada, SCM/162, report
adopted on 27 October 1993, BISD 40S, paragraph 335.

255 | dem, paragraph 332. Although in the United States — Softwood Lumber case ex officio initiation of
an investigation into countervailing duties was contested, inter alia because it was claimed that the evidence was
insufficient to justify initiation, these aspects of the report are equally applicable to the initiation of anti-
dumping investigations.
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6.94 However, in the special circumstances of this investigation, it is particularly important to take
into account the relationship between Article 5.2 (which lays down the requirements to be met in an
gpplication) and Article 5.3 (which establishes the requirement of sufficiency of evidence to justify
theinitiation of an investigation).

6.95 As we have dready dated, it is obvious that the two delivery notes and the two import
certificates submitted to the Ministry together with the application cannot, according to the minimum
acceptable standard, be considered all the information reasonably available to the applicant because
Cementos Progreso even went so far as to fail to submit information that was certainly reasonably
available to it, for example, information on severa of the factors mentioned in subparagraphs (iii) and

(iv).

6.96 Nevertheless, even supposing - athough Mexico does not accept this - that the evidence
submitted with the application had been al the information reasonably available to the applicant, this
does not imply that, in the circumstances of this particular case, the evidence was accurate or relevant
to be able to conclude that there was sufficient evidence to justify initiation of the investigation within
the meaning of Article 5.3.

6.97 Even if the information provided by Cementos Progreso in its application was deemed to be
all the information reasonably available to it, which Mexico regects, these two provisions (Article 5.2
and 5.3) cannot acceptably be interpreted to mean that Article 5.3 authorizes an investigating
authority to initiate an anti-dumping investigation solely because an application meets the
requirements of Article 5.2 of the AD Agreement (which were not even met in this case) >

6.98 In other words, even supposing - without agreeing - that the information needed to be able to
determine that there was sufficient evidence was not reasonably available to the applicant, this does
not mean that the lack of information in Cementos Progreso’s application became the criterion for
considering that there was sufficient evidence to justify initiation in accordance with Article 5.3 of the
AD Agreement.

6.99 Moreover, as happened in this case, if an authority, prior to initiation, does not make any
effort to obtain evidence other than the mere alegations and clearly insufficient evidence in the
application (two delivery notes and two import certificates), it is obvious that the AD Agreement
cannot authorize the initiation of an investigation on such bases. Even if it was al the information
reasonably available to the applicant, an objective and unbiased examination would not allow it to be
deemed sufficient to justify initiation. In fact, in its own application for initiation, Cementos Progreso
requested the Ministry to collect certain information on the volume of imports that it was not in a
position to obtain. The Ministry, however, only sought this information after the investigation had
been initiated.

6.100 Taking into account the limited documentation submitted by Cementos Progreso in its
application for initiation, as well as the fact that at no time prior to initiation did the Guatemalan
authority request fuller information from Cementos Progreso or even try to obtain additional
information or evidence by any other means in order to make good the deficiencies in the application,
the Panel can see that the Ministry of the Economy did not conduct the examination of the accuracy
and adequacy of the evidence required by Article 5.3 and therefore could not have satisfactorily
established the objective sufficiency of the evidence to justify the initiation of an investigation.

6.101 Even though the recommendation of 17 November 1995 (which served as the basis for
resolution 2-95 of 15 December 1995 by the Ministry’s Director of Economic Integration) refers to an

256 Compliance with the requirements of Article 5.2 does not ipso facto mean that there is sufficient
evidence to justify initiating an investigation in accordance with Article 5.3. See Guatemala — Cement,
paragraph 7.51.
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aleged analysis of the information submitted and appears to reach the conclusion that there was
sufficient evidence of dumping and threat of injury to justify the initiation of the investigation, it is
clear that neither in the determination on initiation of 9 January nor in the public notice of
11 January 1996 is there any indication whatsoever to show that the investigating authority did in fact
examine the accuracy, adequacy, and above all sufficiency, of the evidence submitted by Cementos
Progreso, as required by Article 5.3 of the AD Agreement.

6.102 In Mexico's opinion, the evidence submitted by Cementos Progreso in its application was far
from being accurate or adequate. However, even if it were considered accurate or adequate, that
would not mean that it was sufficient, and the decision to initiate an investigation must be taken in the
light of the objective sufficiency of the evidence. The evidence cannot be accurate, adequate and,
certainly not sufficient, smply because the investigating authority considers it to be so, as the
Ministry did without any grounds.

6.103 An examination of the documentation prior to initiation to be found in the administrative file
necessarily leads to the conclusion that an unbiased and objective investigating authority could not
rightly have made the determination made by the Guatemalan Ministry of the Economy. Given the
circumstances of this case, an unbiased and objective investigating authority could not rightly have
determined that there was sufficient evidence of the three elements required by the AD Agreement to
justify the initiation of an investigation.

6.104 Lastly, Mexico shares the view of the Panel in the case United States — Softwood Lumber to
the effect that the quantum and quality of the evidence to be required at the time of initiation are less
than the quantum and quality of the evidence required for a preliminary or fina determination of
dumping, injury or a causal link®®" requiring evidence of the same nature. In the present case it is
obvious beyond any doubt that the information before the investigating authority was not in any way
the type of evidence, nor of the quantum and qudity required when initiating an investigation in order
to determine the existence of dumping, threat of injury or a causa link, in accordance with the
substantive provisions of the AD Agreement (i.e. Articles 2 and 3)*°

6.105 Toilludtrate this, suffice it to take as an example in this particular case the two delivery notes
used as the basis for calculating the alleged normal value and consequently to determine the existence
of dumping. These delivery notes only mention the product as "grey cement” or "Cruz Azul cement”,
without specifying the type of cement, so they do not show whether this is a like product potentialy
the subject of the investigation (Type | PM grey Portland cement). This description only indicates
that it is not white cement, but it does not specify whether it is grey Portland cement or whether or not
it is pozzolanic cement.

6.106 Likewise, the Guatemalan authorities never ascertained the legitimacy or veracity of these
documents which, as can be seen, are not proper invoices according to Mexican legidation but merely
delivery notes issued by independent distributors that do not deal solely with Cruz Azul and may
smply have falsified the entry "Cruz Azul cement" or have entered "grey cement” without it
necessarily being from the firm Cruz Azul.

6.107 The fact that the Ministry did not satisfy itself as to the veracity or legitimacy of these
documents nor ask Cementos Progreso for more evidence (other than the two delivery notes) nor
obtain it on its own initiative shows that the Guatemalan authority did not examine the accuracy and
adequacy of the necessarily limited evidence before it and on which it based its initiation decision. In

57 United States — Softwood Lumber, paragraph 332.

258 The subject matter, or type, of evidence needed to justify initiation is the same as that needed to
make a preliminary or final determination of dumping, although the quality and quantity isless.” Guatemala —
Anti-Dumping Investigation regarding Portland Cement from Mexico (Guatemala — Cement), WT/DS60/R,
Report of the Panel, adopted on 25 November 1998, inter alia, paragraph 7.67.
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the light of the foregoing, it is aso obvious that the two delivery notes do not congtitute accurate and
adequate information either and are certainly not sufficient, neither in nature, quantum nor quality.

6.108 To summarize, Mexico contends that:

() The application by Cementos Progreso was accepted by the Ministry of the Economy
in flagrant violation of Article 5.2 of the AD Agreement because the information it
contained cannot be considered as the type of adequate evidence needed to prove
dumping, the threat of injury and the causa link, neither can the two import
certificates be considered al the information reasonably available to the applicant;

(i) in open violation of Article 5.3 of the AD Agreement, the Ministry based its initiation
decision on insufficient evidence. An unbiased and objective investigating authority
examining such evidence could not have properly determined that there was sufficient
evidence of dumping, till less the existence of a threat of material injury, and a
causal link between the imports alegedly dumped and the aleged threat of materia
injury to the Guatemalan domestic industry.

(i) Evidence of Dumping

6.109 The Ministry of the Economy initiated the investigation in question only taking as adequate
evidence of dumping copies of the two deivery notes to show the norma vaue, dated 25 and
26 August 1995, corresponding to the sale in Mexico of one load of cement each; and import
certificates corresponding to two transactions for 7,035 and 4,221 sacks of cement dated 14 and
15 August 1995 as proof of the export price.**

6.110 These documents were submitted by Cementos Progreso in its application for the initiation of
an investigation and in fact neither in the extension of the application nor in the file on the case is
there any indication that the Ministry had any other information. Even the Panel which examined the
case stated "There is no indication that any other information on dumping was available to or
considered by the Ministry."*®

6.111 Article 5.2 of the AD Agreement, however, provides that, for the purposes of complying with
the requirements on initiation, smple assertion is not sufficient unless it is substantiated by relevant
evidence. An application must therefore contain the information reasonably available to the applicant
in relation to subparagraphs (i) to (iv) of this Article.

6.112 Although it is true that there is no minimum or maximum amount of documentation that must
be submitted in order to prove dumping, this does not mean that any documentation suffices to justify
the initiation of an investigation in a particular case. Article 5.2 prescribes that an application must
include relevant evidence of dumping and Article 5.3 makes it necessary to determine whether there is
sufficient evidence to justify the initiation of an investigation.

6.113 Aswe have already stated, when considering whether there is sufficient evidence of dumping
to judtify the initiation of an investigation, an investigating authority cannot disregard the provisions
of Article 2 of the AD Agreement because this is the provision that expressy refers to dumping and
applies both to the initiation of an investigation and to the determination of a provisiona or definitive
measure. The nature or type of evidence required to justify initiation are the same as the nature or
type of evidence required to make a preliminary or fina determination of dumping, athough the
quality and quantity may be less for initiation.

259 | mport certificates together with their corresponding invoices and bills of lading.
260 Guatemala — Cement, paragraph 7.61.
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6.114 As we have also mentioned, Article 2 establishes the technical dements for calculating the
dumping margin, determining the normal value and the export price, as well as the adjustments
required for a fair comparison. In this particular case, Article 2.4 of the AD Agreement is especialy
relevant:

"A fair comparison shal be made between the export price and the normal vaue.
This comparison shall be made at the same level of trade, normally at the ex-factory
level, and in respect of sales made at as nearly as possible the same time. Due
alowance shal be made in each case, on its merits, for differences which affect price
comparability, including differences in conditions and terms of sde, taxation, levels
of trade, quantities, physical characteristics, and any other differences which are aso
demonstrated to affect price comparability.” (The footnote has been omitted.)

6.115 Inthis particular case, it can be clearly seen that the Ministry failed to make a fair comparison
between the normal value and the export price for the following reasons:

@ The transactions that were the subject of comparison were at different volumes and
levels of trade, so it is obvious that the prices used to establish the norma value were
retail prices to the public, whereas the export prices were the manufacturer’s prices to
the distributor;

(b) the conditions of sale for these transactions were under different circumstances
because the information contained in the delivery notes used to prove the normal
value referred to the price of 50 kg. bags of cement, whereas the import certificates
used to prove the export price showed the price of 42.5 kg. bags of cement;

(c) the dollar-peso exchange rate claimed by Cementos Progreso was not documented
and was solely based on an affirmation by the applicant without any substantiation
whatsoever, i.e. there was no proof.

6.116 Regarding the above, the Panel which previously examined the Guatemala — Cement case?®*
when considering the differences noted in the documentation submitted to prove the normal value and
the export price, particularly the volumes of the product investigated and the levels of trade,
concluded:

"7.62. The two invoices reflect two separate sdes at the retall level of one sack of
cement of unspecified weight each. The import documents reflect two separate
import transactions at the distributor (or wholesale) level of several thousand sacks of
cement, each sack weighing 94 pounds (42.6 kilograms). The aleged margin of
dumping is calculated in the application by comparing the average retail price for the
cement bought in Mexico (converted into Guatemalan Quetzales at then current rates)
with the average c.i.f. value of the cement imported into Guatemala (converted into
Guatemalan Quetzales at then current rates). The Ministry recommended initiation
based on this information. In our view, this comparison ignores obvious problems
with the data: (1) the transactions involve significantly different volumes, and (2)
the transactions occurred at different levels of trade.” (Emphasis added.)

6.117 Thus, the prices shown on the delivery notes used to prove the norma vaue and those in the
documentation used to show the export price, are not comparable according to Article 2.1 and 2.4.
The analysis must take due account of the differences affecting the comparability of the prices shown
on each and to do otherwise would be a serious violation of Article 2 of the AD Agreement.

261 Guatemala — Cement, paragraph 7.62.



WT/DS156/R
Page 86

6.118 Inits letter of 26 July 1996, the Ministry acknowledged that it had not made adjustments to
the prices shown on the aleged invoices nor on the import certificates in order to place them on a
comparable level, stating that it was the responsibility of the exporting firm to prove that there was no
dumping:

"With respect to the points on which you sought clarification as to the criteria used by
the investigating authority to determine the existence of dumping and the threat of
injury to the domestic industry, please be informed that the Department of Economic
Integration of the Ministry of the Economy of Guatemaa considered the evidence
submitted showing differences between the prices of cement being sold on Mexican
territory and that being sold in our country to be sufficient. It was not possible to
make any adjustments at the date when the initial resolution was published, as these
are made on the basis of information supplied by the exporting company, which is
concerned to demonstrate that the aleged dumping does not exist."*** (Emphasis
added.)

6.119 It is important to point out that this shows a total lack of understanding of and compliance
with the AD Agreement as the latter does not provide that exporters are responsible for proving that
there is no dumping. They obvioudly have the right to defend their interests in this regard. The
Agreement does, however, make the applicant responsible for providing adequate evidence of
dumping and the investigating authority responsible for not accepting an application when this
evidence is lacking and not initiating an investigation when there is not sufficient evidence.

6.120 At the least, the Ministry should have recognized that such adjustments were needed in order
to make a fair comparison. Concerning the failure to make the necessary adjustment to allow a fair
comparison according to Article 2.4, the Panel which previoudly considered this matter stated:

"...In our view, this provision" (Article 2.4 of the AD Agreement) "establishes an
obligation for investigating authorities to make a fair comparison. Investigating
authorities can certainly expect that exporters will provide the information necessary
to make adjustments and demonstrate that particular differences for which
adjustments are sought affect price comparability. However, the authorities cannot,
in our view, ignore the question of a fair comparison in determining whether there is
sufficient evidence of dumping to justify initiation, particularly when the need for
adjustments is apparent on the face of the application ...".”> (Emphasis added.)

6.121 The above shows that the evidence submitted together with the application was not sufficient
to judtify initiation of the investigation. It was initiated on the basis of two delivery notes/invoices for
one load of cement each (to determine the normal value) and import certificates for two transactions
(to determine the export price) without any relevant evidence as to the total volume of imports and the
trend in imports allegedly dumped or other factors relevant to initiation.

6.122 The Ministry thus determined the normal value of the product investigated using solely the
average of the retail selling price shown on the alleged invoices attached to the application, without

262 | etter of 26 July 1996 from Ms. Edith Flores de Molina, Ministry of the Economy of Guatemala,
sent to Mr. Eduardo Solis, Secretary for Trade and Industrial Development of Mexico.
263 Guatemala — Cement, paragraph 7.65.
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making a fair comparison with the export price and duly taking account of the different levels of
trade, quantities and exchange rate, thereby violating Article 2.4 of the AD Agreement

6.123 Likewise, information on the evolution of the total volume of imports alegedly dumped was
not supplied in the application, in violation of Article 5.2(iv) of the AD Agreement, and it cannot
simply be claimed that this information was not reasonably available to the applicant for the purposes
of initiating the investigation because, based on an unbiased and objective assessment of the
information in its possession, the Ministry could not rightly have determined that there was sufficient
evidence of dumping to justify the initiation of an investigation. This was acknowledged by the
Ministry when, after initiating the investigation, it requested the Directorate General of Customs to
supply information on the volume of imports, which could have been done by the applicant or the
Ministry during the months prior to initiation of the investigation (11 January 1996) or after receiving
the application for initiation (21 September 1995).

6.124 In addition, the fact that the authority ssmply assumed that the application contained al the
information reasonably available to the applicant is not sufficient to obviate the fact that the applicant
did not submit relevant evidence regarding the normal value, the export price nor the evolution in
imports, thus violating Article 5.2, and that the Ministry, disregarding Article 2 of the AD Agreement,
did not take into account the necessary adjustments in order to make a fair comparison between the
normal vaue and the export price. In other words, lack of information in an application cannot
become the standard for compliance with sufficiency of evidence on the premise of "information
reasonably available to the applicant”.

6.125 The Panel which considered the Guatemala — Cement case®® concluded that the Ministry
committed a number of violations of the AD Agreement in the following terms:

"7.66. Inthiscaseit is apparent on the face of the application that the aleged normal
value and the alleged export price are not comparable for purposes of considering
whether dumping exists without adjustment. The recommendation to the Director of
the Department of Economic Integration reflects this lack of comparability when it
states that the normal value is the average price ‘to the final consumer’ and the export
price isthe average of ‘the c.i.f. values. However, thereis no recognition of the need
for any adjustments in either the recommendation or the notice of initiation. While
we would not expect the authorities to have, a the initiation stage, precise
information on the adjustments to be made, we find it particularly troubling that there
is not even any recognition that the normal value and export price aleged in the
application are not comparable, nor any indication that more information on this issue
was requested from the applicant or otherwise sought by the Ministry. When, asin
this case, it is evident from the information before the investigating authority that
some form of adjustment will be required to make a fair comparison and establish a
dumping margin, an unbiased and objective investigating authority could not, in our
view, properly determine that there was sufficient evidence of dumping to judtify
initiation in the absence of such adjustment, or at least without acknowledging the
need for such adjustment.” (The footnote has been omitted.) (Emphasis added.)

6.126 Inaddition, under Article 5.3 of the AD Agreement, the documents submitted by the applicant
cannot be considered as accurate and adeguate evidence to prove the normal value nor the export
price.

264 All these differences necessarily increase the dumping margin artificially: indeed different volumes
are compared since the normal value concerns 50 kg. of cement and the export price transactions for 4,000 to
7,000 sacks.

265 Guatemala — Cement, paragraph 7.66.
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6.127 Firstly, with regard to the alleged invoices showing the normal value:

6.128 Neither of the two alleged invoices mentions the type of cement so the Ministry could not be
sure whether it was a like product to that being investigated, according to the terms of Article 2.1 and
2.6 of the AD Agreement, or the content of the loads of cement (a fact that is particularly relevant in
this case as 50 kg. bags are sold in Mexico and 42.5 kg. bags in Guatemala, and was curiously omitted
by the applicant).

6.129 Consequently, the Ministry could not be certain that the product covered by the two aleged
invoices was in fact the product investigated and not another more expensive product. It is not
sufficient for the purposes of accuracy and adequacy to argue that al types of grey Portland cement,
with or without pozzolana or modified pozzolana, come under tariff heading 2523.29.00 of the
Centra American Tariff System when, on the one hand, the product investigated is identified on the
basis of declarations by the applicant and the examination of the likeness of products to be undertaken
by the investigating authority according to Article 2.1 and 2.6 of the AD Agreement and, on the other,
where applicable, physical and chemical differences among products result in different prices
irrespective of the tariff classification.

6.130 Regarding price differences for the products, it is not enough to argue that this information
was not reasonably available to the applicant because the various types of cement are not mentioned
in the delivery notes for the cement sold in Mexico.

6.131 Infact, the Ministry did not in fact ask Cementos Progreso for, or collect or try in any way to
obtain, further information on the type of product sold, whether it was a like product, the prices of the
product sold in Mexico or the export price. This shows that the Guatemalan investigating authority
did not undertake the examination of the accuracy and adequacy of the evidence required by
Article 5.3 and incorrectly determined that there was sufficient evidence to initiate an investigation,
thereby violating Article 5.2 of the AD Agreement.

6.132 In the application for initiation of an investigation submitted on 21 September 1995, the
following is indicated under point X entitled "Characteristics of the product subject to unfair trade
practices':

"Cement is a product which uses clinker as a raw material (mixture of natural
minerals with hydraulic properties). Five per cent gypsum (hydrated calcium
sulphate, burned, milled and mixed with water) is added to the clinker, together with
10 to 15 per cent of pozzolanic materia (volcanic rock). It is then pulverized and
thoroughly mixed in specia mills. The result is a powder caled PORTLAND
CEMENT". (Emphasis added.)

6.133 The documents submitted to prove the export price are two import certificates (with the
corresponding invoices and two hills of lading). One of the certificates identifies the product as "grey
Portland cement, tariff heading 2523.29.00". The other mentions "Type |1 grey Portland cement with
pozzolana, tariff heading 2523.29.00". The two invoices from Cruz Azul define the product as
"Type Il grey Portland cement with pozzolana'. The two bills of lading identify the product as "grey
Portland cement".

6.134 In Section Il entitted "GENERAL INFORMATION" of the extension of the application for
initiation of an investigation of 9 October 1995, the following appears:

"Detailed description of the domestic product

The domestic product is grey Portland cement, which is packaged in 425
kilogramme sacks, the equivalent of 94 pounds. The commercia name is grey
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Portland cement, Cementos Progreso brand, and it is intended for use in the
construction industry.

Detailed description of the imported item

The imported item is grey Portland or pozzolanic cement, in 94-pound bags, under
the brand name La Cruz Azul, and is intended for use in construction".

6.135 In Section IV of the extenson application entitted "FEATURES OF THE DOMESTIC
INDUSTRY", the following appears.

"... to produce clinker — a raw materia used in the production of Portland cement — a
mixture of natura oresis processed to yield an intimate mixture of artificia ores with
hydraulic properties ... Once the new material is obtained, i.e. the raw materia
clinker, it is combined with 5 per cent gypsum (hydrated calcium sulphate, burned,
milled and mixed with water) and 10 to 15 per cent pozzolanic materia (volcanic
rock) and the mixture is pulverized and mixed thoroughly in special mills. The
mixture of clinker, gypsum and pozzolana produces a powder caled Portland
cement." (Emphasis added.)

6.136 The above clearly highlights differences in identifying the product investigated and, for the
reasons already explained, shows the failure to examine both whether they were like products,®*® and
the price difference, which must be taken into account where applicable, as well as the failure to
examine the accuracy and adequacy of the evidence prescribed by Article 5.3 of the AD Agreement.

6.137 Furthermore, on the basis of the type of evidence submitted by the applicant, it was not
possible for the Ministry to satisfy itself as to the amount of the product sold because 50 kg. sacks are
sold in Mexico and 42.5 kg. sacks in Guatemala, a circumstance that was curioudy omitted by
Cementos Progreso yet is of vital importance for a fair comparison between the norma vaue and the
export price, thus showing once again the failure to undertake the examination of the accuracy and
adequacy of the evidence required by Article 5.3.

6.138 As mentioned above, the Ministry did not seek from the applicant, nor collect nor in any way
try to obtain more information on the volume of the product sold in Mexico for the purposes of
comparison with that sold in Guatemala.

6.139 Moreover, concerning the representative nature of the transactions, the following should be
noted:

@ The operations shown on each of the aleged invoices could not be considered as
representative because they only cover one load of cement each and both occurred on
two days (25 and 26) of one of the months (August) of the investigation period 1 June
to 30 November 1995;

(b) comparing one tenth of a tonne with the total sales of the domestic producer in the
Mexican market during the period investigated (six months) cannot be considered a
fair, unbiased, objective and reasonable comparison;

256 The failure to examine whether they were like products before initiating the investigation results in
equivocal and contradictory determinations. Firstly, with respect to the initiation of the investigation, where the
product being investigated is not clearly identified. Secondly, the provisional measure imposing provisional
anti-dumping duties on imports of Type | (PM) grey Portland cement. Thirdly, the definitive measure imposing
definitive anti-dumping duties on imports of grey Portland cement without any distinction.
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(c) the price shown on the alleged invoices for sales of cement in Mexico cannot be
considered as representative for the purposes of determining the norma vaue
because, even if they refer to commercia transactions that supposedly took place, the
sales only reflect an insignificant share of Cruz Azul’s operations on the Mexican
market.

6.140 Secondly, as far as determination of the export price is concerned, the documentation
submitted by Cementos Progreso cannot be considered accurate and adequate evidence either
because:

(@ It cannot be assumed that two transactions for 299 and 179 tonnes each (7,035 and
4,221 bags weighing 42.5 kg.) respectively are representative of a market which, at
the beginning of the investigation period, was estimated to be around 95,000 tonnes
per month; and

(b) both transactions occurred over only two days (14 and 15) of one of the six months of
the investigation period (August).

6.141 In addition, the documentation submitted by the applicant does not adequately identify the
product concerned, particularly since it is varioudly described as grey cement, grey Portland cement or
Type |l grey Portland cement with pozzolana. As we have aready mentioned, this information is
paticularly important in order to dlow the Minigtry to andyse properly whether they are like
products.

6.142 From the foregoing, it can be seen that the Ministry of the Economy did not meet the standard
lad down in Article 5.3 of the AD Agreement by examining the accuracy and adequacy of the
evidence provided in the application and making an unbiased and objective evaluation of whether
there was sufficient evidence to justify the initiation of an investigation according to Article 5.2 of the
AD Agreement.

6.143 To summarize, the Ministry of the Economy violated Articles 2.1, 2.4, 5.2, 5.3 and 5.8 of the
AD Agreement by initiating an investigation after accepting as accurate and adequate evidence of
dumping the two delivery notes and the import certificates relating to two transactions, failing to
make a proper analysis and a fair comparison and determining that the documentation submitted was
sufficient to justify the initiation of an investigation.

6.144 Lastly, the Pand which previoudy examined this matter, when referring to the Ministry’s
action with regard to the information in its possession and the determination of the aleged dumping,
concluded the following:

6.145 "7.67 ... whilethereis clearly a different standard applicable to making a preliminary or final
determination of dumping, than to determining whether there is sufficient evidence of dumping to
justify initiation of an investigation, we cannot agree with Guatemaa's position that Article 2 is
irrelevant to the initiation determination. The subject matter, or type, of evidence needed to justify
initiation is the same as that needed to make a preliminary or finad determination of dumping,
athough the quality and quantity is less. Thus, in our view, based on an unbiased and objective
evauation of the evidence and information before it in this case, the Ministry could not properly have
determined that there was sufficient evidence of dumping to judtify the initiation of the
investigation."*®” (Emphasis added.)

(i)  Evidence of Threat of Injury

257 Guatemala — Cement, paragraph 7.67.
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6.146 The Ministry of the Economy initiated the anti-dumping investigation apparently taking as
evidence of the threat of materia injury two import certificates, although under no permissible
interpretation of the AD Agreement can these be considered adequate evidence to prove a threat of
material injury and still less sufficient to justify the initiation of an investigation.

6.147 In Cementos Progreso’s application, the only information transmitted to the Ministry was the

documentation concerning two transactions (certificates) for the import of grey Portland cement into

Guatemda through the customs post a Tecun Uman, Department of San Marcos, both on

35 A§e%u§681995, through which it is agpparently sought to show the volume of imports allegedly
umped.

6.148 As dready mentioned, on 9 October 1995, the applicant presented a new submission
extending its origind application ("extended application”). Despite the submission of a new
application, it did not include in this extended application any more evidence to substantiate the
alleged threat of injury. In fact, the extended application merely claimed that:

- Cementos Progreso was being threatened by "massive’ imports of cement from
Mexico and sought to substantiate the word "massive" with two photocopies of the
same import certificates attached to the original application®®® and a declaration on its
suspicions “"that similar imports are also taking place through the customs posts of
El Camen, Depatment of San Marcos, and La Meslla, Department of
Huehuetenango". >”° (Emphasis added.)

- cement was entering Guatemala by land alegedly at prices lower than normal vaue
and directly affecting investment by Cementos Progreso.

6.149 Consequently, the only additional information in the extended application regarding the threat
of material injury consisted of the following claim:

"Cementos Progreso, SA. is being threatened by massive imports of cement from
Mexico. By way of evidence, the initial complaint contained two photocopies of
import certificates showing imports at prices below the normal retail price in Mexico,
and which therefore threatened the company with imminent material injury, as set out
below:

- Cement entering Guatemala by land a prices lower than norma vaue is
directly affecting investment planning by the company, specificaly for plant
improvements and expansion, which would entail:

- Expanding raw material milling facilities at the plant itself;
- maximizing the efficiency of the plant;

- building athird kiln at the San Miguel Sanarate plant;

- restructuring the existing electricity system by converting the plant that
presently runs on bunker;

258 The import certificates covered total sales of 480 metric tonnes of cement.

259 Covering the import of 7,035 and 4,221 sacks of cement respectively.

270 See Cemento Progreso's extended application, section entitled Customs posts or posts via which the
goods are imported into Guatemala.
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- the foregoing expansions would call for at least an additional 400 workers, who
would no longer be needed if the projects were stopped;

- rather than invest in cement at below-cost prices, the company would prefer to
cease production and become an importer;

- |oss of market shares;

- were the company to become an importer, it would be compelled to dismiss
1,052 workers, with al the attendant social problems;

- the plant would lose its expertise or what is referred to as technology transfer.”

6.150 The foregoing claims are not substantiated by any relevant evidence, as found by the Panel
which previoudly considered this matter:

"7.71 ... ' Sufficient evidence to judtify initiation’ must, in our view, mean something
whose ‘accuracy and adequacy’ can be objectively evaluated as required by
Article 5.3 of the AD Agreement. Mere statements do not fall into this category of
information. Moreover, there is no indication as to what evaluation was made of the
“accuracy and adequacy’ of these statements."*"* (Emphasis added.)

6.151 As may be noted, like the original, the extended application failed to provide information on
the factors referred to in Article 3.2 and 3.4 of the AD Agreement, which are specifically mentioned
in Article 5.2(iv). We shall refer to this omission below. Taken together with the fact that, as we
have aready stated, none of these claims was substantiated by relevant information or evidence in the
application, there is a more serious issue, namely, in order to initiate the investigation, the Guatemalan
investigating authority did not have more evidence or information than that simply to be found in the
application.

6.152 Neither in the documentation prior to initiation to be found in the administrative file (the
recommendation of 17 November, resolution 2-95 of 15 December and the initiation decision of
9 January) nor in the public notice of initiation is there evidence to indicate that, in deciding or
initiating the investigation, the Ministry of the Economy had sought to obtain more information or
evidence to substantiate the claims made in the origina and extended applications from Cementos
Progreso.

6.153 Below we explain to the Panel some of the reasons why the Guatemalan authorities failed to
comply with the AD Agreement when it initiated the investigation.

6.154 Firstly, regarding the alegedly "massive' nature of the imports, the following remarks must
be made:

(a@ As we have dready mentioned, the only information both in the gpplication and the
investigating authority’ s administrative file regarding the volume of imports was the
two import certificates and the claims concerning the "suspicion™” of possible imports
through other customs posts,

(b) in this regard, it must be pointed out that, in its extended application of 9 October,
Cementos Progreso stated that it denounced a "threat of injury, as thus far, it has not

been able to prove the huge volume of the product entering the country daily”; %" it

2"l Guatemala — Cement, paragraph 7.71.
272 paragraph 3 in the Legal framework section of Cementos Progreso's extended application.
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asked the Ministry of the Economy inter alia to request "from the customs authorities
the import certificates for the last year, so as to ascertain the quantities of grey cement
imports*, which it claimed had caused "materia _injury to the domestic industry and to

the national economy".*"®

despite Cementos Progreso’s request in its extended application of 9 October, the
Ministry only sought information on imports from the Directorate General of
Customs after having initiated the investigation, which highlights facts that congtitute
very serious violations of the AD Agreement:

- firgly: neither when accepting the application, when deciding to initiate an
invegtigation, nor when publishing the notice of initiation, did the
investigating authority possess information on the level of imports for any
date other than 15 August 1995 (date of the two import transactions); nor did
it have information on possible imports of grey Portland cement that might
have come from other origins or sources than the firm Cruz Azul;

- secondly: neither in the Ministry’s administrative file, nor in the public
notice of initiation is there any indication either that, when deciding to initiate
an investigation, the investigating authority knew or even tried to calculate or
compare the volume of imports (represented by the two import certificates)
with consumption in Guatemala, nor that it attempted, according to any
criterion (e.g. production), to determine the allegedly "massive" nature of the
imports. On the contrary, everything seems to indicate that the Guatemalan
authorities simply accepted the claim made in the application in this respect.

6.155 This shows that the Ministry of the Economy did not have, nor obtain nor seek information
that was essentid to justify initiation according to Article 5.3 of the AD Agreement.

@

(€)

Without the minimum relevant information on any increase in the volume of imports
of grey Portland cement, in absolute terms or relative to production or consumption in
Guatemaa®*, it might be asked how the applicant could affirm that these were
massive or had caused "materid injury” or "threat of injury"? But above al, how
could the investigating authority justify initiation on the basis of sufficient evidence
regarding the threat of injury if, at the time of initiation, it only had the two import
certificates and the mere suspicions or alegations on the part of Cementos Progreso
referred to in the application, which do not constitute any valid grounds for qualifying
the volume of imports as "massive'?

moreover, there is no evidence to show that, when taking the decision to initiate an
investigation, the Ministry had conducted an analysis of the level and trend in imports
for the period investigated (June-November 1995) relative to the level and trend in
imports for a previous comparable period (June-November 1994). Indeed, thereis no
indication that the authority considered or even possessed information on the volume
of imports prior to June 1995. Without such a comparative analyss, the authority
could not smply assume that any increase in imports was massive.

6.156 To summarize, neither in the application nor in the investigating authority’s administrative
file is there any other evidence or even information to allow a determination that imports of grey
Portland cement from Cruz Azul were "massive”. It is obvious that the two import certificates on

273 subparagraph (€) in the In regard to substance part of the | REQUEST section of Cementos
Progreso's extended application.
274 nsrequired by Article 3.2 of the AD Agreement.
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which the Ministry of the Economy based its decision to initiate an investigation cannot, from any
standpoint, constitute "sufficient evidence" within the meaning of Article 5.3 of the AD Agreement in
order to prove the alegedly "massive’ nature of the imports, still less to initiate an investigation on
the basis that the imports ipso facto threatened to cause materia injury to the Guatemalan domestic
industry.

6.157 Another essentia factor which the Guatemaan authority failed to analyse when taking the
initiation decision concerns the effect of the imports on prices. As we have dready stated, Article 3.2
of the AD Agreement refers to Article 5.2(iv) and stipulates that the application for initiation shall
include information on whether there has been significant price undercutting by the dumped imports
or whether the effect of such imports has been otherwise to depress prices to a significant degree or
prevent price increases which otherwise would have occurred.

6.158 The information contained in Cementos Progreso’s application on the price of Mexican
cement in Guatemala (c.i.f. price of Q14.77 according to the two import certificates provided) and on
the price of Guatemalan cement (average retail price of Q24 in the capital and Q32 in the Department
of El Petén), does not in any way make it possible to determine the effect of the dumped imports on
prices because it is obvious that these prices are not comparable. The prices in the import certificates
were c.i.f. prices applicable to independent distributors and consequently they cannot be properly
compared with the retail price of Guatemalan cement because the difference in the level of trade has a
significant effect on prices and their comparison.

6.159 Furthermore, an analysis of the share of imports in the Guatemalan market and their impact
on prices was essentid in this case, particularly in view of Cementos Progreso’s monopolistic position
on the Guatemalan market.

6.160 In addition, as we have stated, the claim that there was a threat of materia injury was not
substantiated either by relevant evidence regarding the economic factors and indices having a bearing
on the state of the industry listed in Article 3.4 (and mentioned in Article 5.2(iv) of the AD
Agreement): for example, actual and potential decline in sales, profits, output, market share,
productivity, return on investments, or utilization of capacity; factors affecting domestic prices, the
magnitude of the margin of dumping; actual and potential negative effects on cash flow, inventories,
employment, wages, growth, ability to raise capital or investment.

6.161 Although it could be argued that the application for initiation contained allegations regarding
some of these factors’”™ (for example, where it is claimed that the expansion plans would require the
recruitment of 400 new workers and that, if production stopped completely, 1,052 workers would be
dismissed), it is more than obvious that, contrary to the terms of the AD Agreement, the (origind and
extended) application submitted to the Ministry of the Economy did not contain relevant evidence on
these factors, which involve specific and quantifiable information that is generaly reasonably
available to the applicant.”™

6.162 Moreover, in the case of an industry such as cement and taking particular account of
Cementos Progreso’s monopoly in the Guatemalan market, it was quite reasonable for the firm to
have available specific and quantifiable data and information on levels of sales, profits and
employment inter alia, as well as on its ability to finance investment or expansion plans, and to
include these in its application to the Ministry.

275 See above where the declarations in the application are cited.

278 Even where such business information is of a confidential nature, this does not justify the fact that
Cementos Progreso’s application did not contain the specific information that was relevant to prove its claims
regarding the threat of material injury, as not only the AD Agreement but also Central American legislation
applicable in Guatemala establishes mechanisms to guarantee the confidential nature of information where this
isjustified.
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6.163 Likewise, Cementos Progreso’s statements to the effect that, if the imported product allegedly
dumped continued to be sold on the Guatemalan market, this would directly affect its investment
plans (expansion and modernization of the production infrastructure) were not accompanied by any
information regarding its ability to raise capital or finance its investment in some other way,
information which should quite logically be reasonably available to the applicant.

6.164 To summarize, the statements contained in Cementos Progreso’s application regarding the
existence of a threat of material injury were not substantiated either by evidence on the relevant
economic factors and indices having a bearing on the state of the industry listed in Article 3.4 and till
less by the accurate and adequate evidence required by the AD Agreement. Moreover, no permissible
interpretation of the AD Agreement alows these simple declarations, unaccompanied by relevant
evidence to substantiate them and without the authority examining or seeking to ensure their accuracy
or adeguacy, to be enough to meet the standard of "sufficient evidence" of threat of materia injury for
the purposes of initiation. We shall go into greater detail concerning this standard below.

6.165 Before continuing, however, it is dso necessary to explain that, in obvious violation of
Article 5.2 of the AD Agreement, Cementos Progreso’s initiation application failed to provide
information and evidence on the factors listed in Article 3.7, which is particularly serious when a
threat of materid injury is aleged in a case.

6.166 In Mexico's opinion, no permissible interpretation of the AD Agreement can alow the
argument that the factors listed in Article 3.7 do not have to be considered when deciding to initiate an
investigation, for the following reasons.

6.167 Firdtly, the provisions of the AD Agreement itself must be taken into account, and Article 5.2
states the following:

An application under paragraph 1 shal include evidence of [...] (b) injury within the
meaning of Article VI of GATT 1994 as interpreted by this Agreement [...]."
(Emphasis added.)

6.168 The concept of "injury within the meaning of Article VI of GATT 1994" as interpreted by the
AD Agreement isin turn defined in footnote 9 to Article 3 of the AD Agreement as follows:

"Under this Agreement the term ‘injury’ shall, unless otherwise specified, be taken to
mean materia injury to a domestic industry, threat of material injury to a domestic
industry or materia retardation of the establishment of such an industry and shall be
interpreted in accordance with the provisions of this Article.” (Emphasis added.)

6.169 Thus, this footnote makes it clear that the provisions of Article 5.2 referring to the concept of
"injury” should be interpreted as meaning a "threat of material injury” when it is a case of threat of
injury. Article 5.2(iv) of the AD Agreement specifies that the application to initiate an investigation
must aso contain information on the four factors listed in Article 3.7 when a threat of materia injury
is claimed.

6.170 Secondly, in this regard the Panel which previoudy examined this matter concluded the
following:

"7.75 ... We recognize that there is no specific reference in Article 5.2 to the factors
enumerated in Article 3.7 regarding threat of injury, such as there is to the factors set
forth in Articles 3.2 and 3.4 regarding injury. However, we do not accept the view
that the lack of a specific reference to Article 3.7 means that an applicant is not
required to submit ‘such information as is reasonably available to the applicant’ on
the question of threat of materid injury, if threat of materia injury is aleged in the



WT/DS156/R
Page 96

application. Such an interpretation of the Agreement would, in our view, be entirely
impermissible, as it would be inconsistent with the text, as well as the object and
purpose of Article 5.2 asawhole."

6.171 The Pand confirmed the conclusion of the Panel in the United Sates — Softwood Lumber case
to the effect that "the subject matter, or type, of evidence needed to justify initiation is the same as
that needed to make a preliminary or final determination of threat of injury, athough the quaity and
quantity is less."*"’

6.172 Consequently, in the light of the decisions by various Panels in this regard, the applicability of
Article 3.7 of the AD Agreement to a decision to initiate an investigation when threat of materia
injury is aleged is indisputable.

6.173 In this case, therefore, when Cementos Progreso claimed threat of injury, its application for
initiation should obvioudy have contained evidence of a threat of materia injury according to the
factors set out in Article 3.7 of the AD Agreement. In other words, for the Ministry to accept an
application for initiation aleging threat of injury, Cementos Progreso should aso have furnished
evidence to demongtrate the significant rate of increase in imports, the exporter’s freely disposable
capacity or its imminent and substantia increase, the effect of the exports on domestic prices on the
Guatemalan market and inventories of the product investigated.

6.174 The Pand in this case, however, can see that the evidence submitted in no way shows a
significant rate of increase of imports, the freey disposable capacity of the exporter, an imminent,
substantial increase in capacity, or the effect of Mexican imports on prices, inter alia. Indeed, thereis

no reference to surplus capacity in Mexico nor to the likelihood of increased imports in the

application for initiation, nor in the recommendation by the two advisers from the Department of

Economic Integration, nor in the decision to initiate an investigation.

6.175 It is therefore clear that Cementos Progreso failed to provide relevant evidence and that the
investigating authority in turn did not have sufficient evidence to alow it to establish the threat of
materiad injury dleged by the applicant. It is aso obvious that, with the limited and insufficient
information contained in the only two items of evidence submitted by the applicant (the two import
certificates), it was impossible for the Ministry of the Economy to conduct a proper analysis of the
adequacy of the evidence in accordance with Article 5.3 of the AD Agreement in relation to any of the
factors enumerated in Article 3.7 in order to decide whether to initiate an investigation. Without
information on these factors, an unbiased and objective investigating authority simply cannot properly
determine whether there is sufficient evidence of threat of materia injury to justify initiation of an
investigation if athreat of materid injury is alleged.””®

6.176 The foregoing clearly leads to the conclusion that:

@ The only information before the Ministry of the Economy when the investigation was
initiated to prove the alleged threat of injury claimed by Cementos Progreso was two
import certificates and a number of suspicions and alegations not substantiated by
adequate evidence; these could not be considered the accurate and adequate evidence
required by Article 5.2 and 5.3 of the AD Agreement in order to prove threat of injury
according to Article 3. Moreover, no permissible interpretation of the AD Agreement

277 Guatemala — Anti-Dumping Investigation regarding Portland Cement from Mexico (Guatemala —
Cement), WT/DS60/R, Report of the Panel, adopted on 25 November 1998, inter alia paragraph 7.77 in
connection with United States — Measures Affecting Imports of Softwood Lumber from Canada (United States —
Softwood Lumber), Report adopted on 27 October 1993, paragraph 332.

2’8 This was indeed the conclusion of the Panel which previously considered the matter. See
Guatemala — Cement, paragraph 7.77.
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could alow these to be considered as meeting the standard of sufficiency required by
Article 5.3 in order to justify initiation.

(b) the applicant — and the investigating authority which accepted an application that was
obviously not consistent with the AD Agreement — failed to respect the concepts of
injury and threat of injury defined in Article 3, and the provisions of Article 5, whose
purpose is "to ensure that certain conditions be met before the initiation was decided
upon"®’®, for example: (i) the application to initiate an investigation must contain
evidence of the injury or threat of injury, as well as the information reasonably
available to the applicant on a number of factors, in this case those enumerated in
subparagraph (iv) of Article 5.2 of the AD Agreement; and (ii) a decision to initiate
an investigation into threat of material injury must be based on facts and not on
simple alegations, conjectures or remote possibilities, and these must be established
on the basis of the objective sufficiency of the evidence in accordance with
Article 5.3 of the AD Agreement.

6.177 On the basis of an unbiased and objective evaluation, the Guatemalan investigating authority
could not properly have determined that the alleged evidence and alegations of threat of injury
submitted to the Ministry by Cementos Progreso were sufficient to judtify the initiation of an
investigation within the meaning of Article 5.3 of the AD Agreement. This was indeed the conclusion
of the Panel which previously examined this matter.?*

6.178 Ladtly, it is also necessary to mention another matter of particular importance which shows
that, at the time of initiating the investigation, the Guatemalan investigating authority did not have
sufficient evidence of athreat of material injury. On 22 January 1996 (11 days after publication of the
notice of initiation), the Ministry of the Economy itself ordered that Cementos Progreso be sent the
"Form for producers applying for the initiation of an investigation into discriminatory pricing
practices’, through which it requested information on the production process and technica standards,
production, sales, customers, profits, cost structure, plant capacity, labour force, domestic price
trends, imports, accounting statements, and matters relating to threat of injury and a causal link. This
information was submitted by Cementos Progreso on 17 May 1996, in other words, eight months after
the submission of its origina application and four months after the initiation of the investigation.

6.179 The above must certainly lead the Panel to the conclusion that the Guatemaan Ministry of the
Economy failed to act in compliance with the AD Agreement, in particular Article 5.2, 5.3, 5.7 and
5.8 (as will be seen below), or the substantive provisionsin Article 3.1, 3.2, 3.4, 3.5 and 3.7.

@ By accepting an application based on smple dlegations which blatantly lacked or
omitted relevant evidence to substantiate the allegations, instead of rejecting it;

(b) by failing to examine the accuracy and adequacy of the information and allegations
by Cementos Progreso;

(c) by initiating an investigation, basing its decison on two import certificates and
simple allegations, conjectures and remote possibilities of the alleged threat of injury,
which do not constitute adequate and sufficient evidence thereof.

29 This was the conclusion of the Panel which considered the case of United States — Anti-Dumping
Duties on Gray Portland Cement and Cement Clinker from Mexico (United States — Gray Portland Cement and
Clinker), ADP/82, Report of the Panel, published on 7 September 1992, not adopted, paragraph 5.37.

280 See Guatemala — Cement, paragraph 7.70.
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6.180 No permissible interpretation of the AD Agreement can in this case lead to the conclusion that
the Ministry of the Economy acted properly in determining that there was sufficient evidence of threat
of materid injury to justify the initiation of the investigation.

(iv) Evidence of causal link

6.181 Therelevant section of Article 5.2 of the AD Agreement states the following:
"An application under paragraph 1 shall include evidence of (a) dumping, (b) injury
within the meaning of Article VI of GATT 1994 as interpreted by this Agreement and

(c) a causal relationship between the dumped imports and the aleged injury."
(Emphasis added.)

6.182 Inthis context, it is also important to cite once again Article 5.3 of the AD Agreement:

"The authorities shall examine the accuracy and adequacy of the evidence provided in
the application to determine whether there is sufficient evidence to justify the
initiation of an investigation.” (Emphasis added.)

6.183 Reading these Articles shows that any application for initiation must contain, and any
investigation must be initiated on the basis of, evidence not only of dumping and injury but aso of a
third element required by the AD Agreement, namely, a causal link between the dumped imports and
the injury, within the meaning of Article 3.5 of the AD Agreement.

6.184 In the present case, the Ministry initiated the anti-dumping investigation without sufficient
evidence regarding the causal link between the alegedly dumped imports and the aleged threat of
injury to the domestic industry. The argument in this respect is quite straightforward.

6.185 In its application for initiation and in the extended application submitted by Cementos
Progreso on 21 September and 9 October 1995 respectively, there was not the dightest relevant
evidence of a causal relationship between the allegedly dumped imports and the aleged threat of
injury to the Guatemalan domestic industry, as required by Article 5.2 of the AD Agreement. There
was not even any mention of or reference to such a causal link. Likewise, in the initiation decision of
9 January 1996 and the public notice of initiation of 11 January 1996, the Ministry of the Economy
did not mention any evidence or conduct any evauation that would alow it to determine the
sufficiency of the evidence of a causal relationship between the aleged dumping and the aleged
threat of injury.?®*

6.186 Nevertheless, these omissions in Cementos Progreso’s application and in the Ministry of the
Economy’s decison and notice of initiation are the result of a quite obvious and even logica
Stuation.

6.187 As has been shown throughout this written submission, the Panel may see that (i) Cementos
Progreso’ s application did not contain relevant evidence of dumping nor of threat of materia injury to
the domestic industry; (ii) the Guatemalan authority did not obtain or seek in any way additional
evidence of these eements before deciding on initiation; and (iii) the Ministry initiated the
investigation without sufficient evidence of dumping and threat of injury to justify initiation.

281 The delivery notes and the import certificates submitted by Cementos Progreso as sole evidence in
its application for the initiation of an investigation cannot be considered relevant evidence to substantiate a
causal relationship. Still less can they be considered adequate evidence to justify the initiation of an
investigation in accordance with Article 5.3 of the AD Agreement.
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6.188 Consequently, it is both logical and obvious that owing to the lack of sufficient evidence of
dumping and threat of materia injury to justify initiation, the Ministry did not have sufficient
evidence to demonstrate the existence of a causal relationship.®®* The Panel which previoudy
considered this matter indeed concluded the following:

"Findly, we conclude that an unbiased and objective investigating authority could not
properly have determined that there was sufficient evidence of causal relationship to
judtify initiation if there was not sufficient evidence of dumping and threat of injury.
In this case, having concluded that the evidence of dumping and threat of materia
injury were insufficient to justify initiation, we aso conclude that the evidence of
causal relationship between the dumped imports and the alleged injury was, perforce,
not sufficient to justify initiation. The AD Agreement clearly requires sufficient
evidence of dl three elements before an investigation may be initiated."*®®

6.189 To summarize, in initiating the investigation without sufficient evidence of this third element,
the Ministry of the Economy acted in a manner inconsistent with the AD Agreement, which clearly
requires the investigating authority to possess sufficient evidence of three elements in order to initiate
an investigation: dumping, injury and a causa relationship.

(b) Response of Guatemala

6.190 Guatemala makes the following arguments in response to Mexico's claims regarding the
evidence required to justify the initiation of an investigation:

() Evidence to be included in application

6.191 The first sentence of Article 5.2 stipulates that the application shal include evidence of
dumping and of injury within the meaning of Article VI of the GATT 1994 as interpreted by the AD
Agreement, and a causal link. The second sentence stipulates that assertions of dumping, injury and
causal link must be substantiated by "relevant evidence' that is "sufficient” to meet the requirements
st forth in Article 5.2. The concept of "relevant” evidence sufficient to meet the requirements of
Article 5.2 is defined in the third sentence as "such information as is reasonably available to the
applicant”" concerning the factors listed in sub-paragraphs (i) to (iv).

6.192 Contrary to what Mexico argues, Article 5.2 does not stipulate that the evidence required to
substantiate an assertion must be documentary evidence®® The expression "evidence" and the
expression " information” are used without distinction in Articles 5.2 and 5.3 of the AD Agreement
and in the corresponding Articles (11.2 and 11.3) of the Agreement on Subsidies and Countervailing
Messures (SCM Agreement). Article 11.2 (iv) of the SCM Agreement states that " ... this evidence
includes information.” Thus, the "evidence" referred to in the first sentence of Article 5.2 consists of
the catzesgsories of "information" described in subparagraphs (i)-(iv) of the third sentence of that same
article.

282 From a technical standpoint, it can be assumed that dumping or injury may exist without there
necessarily being a causal link between the dumped imports and the injury to domestic industry because the
state of the industry could be the result of other distinct factors. Under no circumstances, however, isit possible
simply to assume the existence of a causal link if there is not even sufficient evidence to show the existence of
dumping or injury to adomestic industry, asisthe case in this instance.

283 Guatemala — Cement, paragraph 7.78.

284 | dem, paragraphs 83, 90, 93-96, 128, 136-162, 167-171.

285 A similar position was adopted by the Panel in the case United States — Salmon from Norway with
respect to Article 5.1 of the Tokyo Round Anti-Dumping Code which is the predecessor to Articles 5.2 and 5.3
of the AD Agreement (ADP/87, 27 April 1994, para. 362). In that case, the panel concluded that the statements
in an application constituted sufficient evidence of the applicant's standing to submit an application.
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6.193 As we shal show in greater detail further on, Cementos Progreso's application contained
statements of dumping, threat of material injury and causa link. All of the information and evidence
contained in the application and its annexes (and in the supplementary application) concerning the
categories of information described in subparagraphs (i) and (iv) of the third sentence of Article 5.2
congtitute the evidence or information in support of those statements.

6.194 Artide 5.2 (i) states that the application shall contain such information as is reasonably
available to the applicant on the following: (1) the identity of the applicant; (2) domestic production
of the like product; (3) the industry on behalf of which the application is made. The application of
21 September 1995 identified Cementos Progreso as the applicant. The supplementary application of
9 October 1995 indicated that Cementos Progreso's production represented 100 per cent of cement
production in Guatemala, that its production capacity was 1.6 million tons and that it used 100 per
cent of itsinstalled capacity.

6.195 Artide 5.2(ii) states that the application shall contain such information as is reasonably
available to the applicant on the following: (1) a complete description of the alegedly dumped
product; (2) the names of the country or countries of origin or export in question; (3) the identity of
each known exporter or foreign producer; (4) a list of known persons importing the product in
guestion. In its application of 21 September 1995, Cementos Progreso identified the dumped product
as grey Portland cement; explained how grey Portland cement was manufactured; identified Mexico
as the country of export; identified Cruz Azul as the producer and exporter of the allegedly dumped
product; and aso identified Distribuidora De Ledn and Distirbuidora Comercial Molina as the known
importers of the product in question.

6.196 According to Article 5.2(iii) the application shall contain such information as is reasonably
available to the applicant on the following: (1) the prices a which the product in question is sold
when destined for consumption in the domestic markets of the country or countries of origin or
export; (2) export prices. Cementos Progreso's application of 21 September 1995 supplied
information and evidence concerning the prices at which Cruz Azul sold cement in Mexico and the
prices a which it exported cement to Guatemala In the supplementary application of
9 October 1995, Cementos Progreso stated that during the month of August 1995, the price in Mexico
was Q 27.62 per sack and the export price to Guatemaa was Q 14.77 per sack. Consequently, the
margin of dumping was Q 12.85 per sack. In its application of 21 September 1995, Cementos
Progreso furnished documentary evidence of these prices.

6.197 The price in Mexico was certified by two invoices showing the price of two different sales
which took place in Tapachula, Mexico, in August 1995. One invoice was from Cruz Azul, while the
other identified the brand name of the cement as "Cruz Azul". The sales price in one case was
Mex$27, while in the other it was Mex$28. Consequently, the saes price information for both
transactions was consistent. The Cruz Azul invoice identified the product as "grey cement”, while the
other invoice identified it as "Cruz Azul" cement.

6.198 The export price was certified by two sales carried out by Cruz Azul to two different
importers in Tecin Uman, Guatemaa, on 15 August 1995. The applicant provided an import
certificate, invoices and bills of lading for both sales. The product was shipped as "grey cement”,
"grey Portland cement” and "Type |l grey Portland cement with pozzolana' without distinction. This
evidence was relevant because it showed the price of Cruz Azul cement in Mexico and its export price
to Guatemaa in the same month and in the same locations — Tapachula, Mexico and Tecin Uman,
Guatemaa— which are not very far from each other (45 kilometres).

6.199 Under Article 5.2(iv), the application shall contain such information as is reasonably available
to the applicant on the following: (1) the evolution of the volume of the alegedly dumped imports;
(2) the effect of these imports on prices of the like product in the domestic market; (3) the consequent
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impact of the imports on the domestic industry, as demonstrated by the relevant factors and indices
having a bearing on the state of the domestic industry, such as those listed in paragraphs 2 and 4 of
Article 3.

6.200 The application contained information and evidence of massive Cruz Azul imports which
began in the middle of 1995. This information and evidence showed that imports increased rapidly
from a zero base, and referred to the evolution of the volume of dumped imports.

6.201 The application also contained information and evidence of "a significant price undercutting”.
This information and evidence was relevant to the effect of dumped imports on the prices of the like
product in the domestic market as required by Article 3.2.

6.202 Moreover, the application contained information and evidence concerning the expected
adverse effects of the dumped imports. This information and evidence were relevant to the
consequent impact of the imports because Cementos Progresos claimed threat of injury and not actual
materia injury. For the Ministry, the evidence of the risk that the dumped imports would threaten the
jobs of 1,052 employees was significant. At the time, unemployment in Guatemaa was
approximately 42 per cent?®®

6.203 According to Article 5.3, the investigating authorities shall "examine the accuracy and
adequacy of the evidence provided in the application to determine whether there is sufficient evidence
to judtify the initiation of an investigation." As Guatemala will explain in the next section of this
submission, the Ministry reasonably determined that the application contained "adequate’ evidence
because it contained such information and evidence as was reasonably available to the applicant on
the categories of evidence described in subparagraphs (i) to (iv) of Article 5.2. The Ministry aso
determined that the application contained "accurate” evidence because it contained information and
evidence that was reasonable, consistent, and plausible, and did not contain any statement contrary to
the facts which were known to the Ministry at that time.

6.204 Inits first submission, Mexico did not try to show that any of the information and evidence
described above and contained in the application and supplementary application were false. Nor did
Cruz Azul try to prove this during the course of the investigation.

(i) Evidence of dumping

6.205 Mexico clams that Guatemalaviolated Articles 2.1, 2.4, 5.2 and 5.3 of the AD Agreement by
initiating the investigation without sufficient evidence of dumping. In particular, Mexico argues that
the evidence of normal value used by the Ministry in initiating the investigation was flawed because
(i) it only covered two sacks of cement, an insignificant portion of Cruz Azul's sales on the Mexican
market’®’; (i) it only covered two days of the month of August 1995°%; (i) it did not identify the
type of cement®™®; (iv) the invoices were not proper invoices under Mexican law.*® In attacking the
evidence that the Ministry had before it in establishing the export price and comparing it with the
normal value at the time of initiation, Mexico states that: (i) Cruz Azul's sales to Guatemala were at

a different level of trade than the sales in Mexico™; (ii) the sales to Guatemala involved smaller

286 The subsequent investigation confirmed Cemetos Progreso's fears. In the space of only six months,
the rapidly increasing imports at unfair prices captured 25 per cent of the market, causing Cementos Progreso to
suffer a corresponding loss in market share, afall in sales, loss of customers, a slump in production, an increase
in the fixed costs per unit produced, adecrease in prices, afall in profits and a negative cash flow.

287 First submission by Mexico, paragraph 122.

288 | dem, paragraphs 92, 122.

289 | dem, paragraphs 88, 111-19 and 124.

29| dem, paragraph 89.

291 | dem, paragraph 98.
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sacks than the sales in Mexico®?; (iii) the Dollar-Peso exchange rate claimed by Cementos Progreso
and used by the Ministry was not "documented™®®; (iv) the sales to Guatemala represented only a
small percentage of Cruz Azul's total sales to Guatemaa and only covered a period of two days in
August 1995.%* Each one of these arguments is without foundation and should be rejected by the

Panel.

6.206 Fird, as mentioned above, Article 5 establishes the requirements for the initiation of an
investigation under the AD Agreement. An authority cannot "violate" Articles 2 and 3 simply by
initiating an investigation into a complaint of injurious dumping.

6.207 Second, as explained above, the level of dumping documented in the application was quite
substantial. In the supplementary application of 9 October 1995, Cementos Progreso submitted
evidence showing that in Mexico, Cruz Azul was sdlling grey Portland cement at Q 27.62 per sack
and that it was sdlling the same cement in Guatemala for only Q 14.77 per sack Thus, the Ministry
had evidence of a margin of dumping of 87 per cent — (27.62 — 14.77)/14.77 = .87. The Ministry aso
had documentary evidence to support the aleged margin of dumping.

6.208 The evidence of the price in Mexico was certified by two invoices showing the prices for two
separate sales in Tapachula, Mexico, during August 1995. As stated above, one invoice was from
Cruz Azul and identified the product as "grey cement”. The other invoice identified the brand name
of the cement as "Cruz Azul". The price of one of the sales was Mex$27 (i.e. the equivaent of
Q 25.65). The price of the other sales was Mex$28 (i.e. the equivalent of Q 27.62). The fact that, as
Mexico states, the two sales took place at a similar price and during the same period of time does not
deprive them of their probative value; rather, it would tend to show that the sales were legitimate and
the documentary evidence authentic. Moreover, contrary to what Mexico states, nothing in the AD
Agreement required the Ministry to base its calculations of norma value (for the purposes of
initiation) on a higher number of salesin Mexico. In fact, it iscommon at the time of initiation for the
authorities of other countries, including Mexico, not to base their determinations of normal vaue on
any saleat al (to baseit, for example, on price lists).?*®

6.209 Third at the time of initiation of the investigation, the Ministry did not have any reason to
believe that there was any difference between the cement sold in Mexico and the cement that
Cruz Azul sold in Guatemala. In fact, in its first submission to this Panel, Mexico did not ever clam,
much less defend the position that the cement sold in Mexico was of better quality or value than the
cement sold in Guatemaa.

292 1 dem

293 Idem

294 | dem, paragraph 123.

29 See for example Pencils from the People's Republic of China, 9 August 1993 (Mexico) (List of
prices for normal value); Additives for Gasoline from the United States, 8 November 1993 (Mexico) (List of
prices for normal value); Bags and Vanity Cases from the People's Republic of China, 29 November 1993
(Mexico) (List of prices for normal value). Additives for Gasoline from the United States, 25 April 1996
(Mexico) (List of prices for normal value) See also Initiation of Anti-Dumping Duty Investigations: Certain
Pasta from Italy and Turkey, Federal Register Vol. 60, 30268, 30269 (1995) (United States) (Normal value
based on price lists) Moreover, it is not rare for the anti-dumping authority of Mexico, SECOFI, to initiate an
anti-dumping investigation in which the evidence of normal value is limited to one or two sales in the domestic
market of the exporter. See, for example, Rubber Belts for Use in the Automotive Industry from the Republic of
Korea, (15 May 1992) (one invoice for the calculation of normal value); Sodium Tripolyphosphate from Spain,
11 February 1992 (one invoice for the calculation of normal value).
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6.210 As explained above, the invoices for the sales in Mexico identified the cement as "grey
cement" and "Cruz Azul" cement?*® The evidence of the export price — import certificates, invoices
and hills of lading — identified the product as "grey cement”, "grey Portland cement” and "Type ||
grey Portland cement with pozzolana'. In a country where the price of cement had been regulated by
the Government for over 50 years, this evidence indicated to the Ministry that the sales that were

being compared were of "grey cement".

6.211 Even if the Panel were to assume, at this stage, that the evidence of norma vaue and the
export price available at the time of initiation referred to two different types of cement, the Ministry
would nevertheless have been judtified in initiating the investigation. It must not be forgotten that the
application documented a margin of dumping of 87 per cent. There is nothing in the file of the
proceedings, nor indeed is there any evidence anywhere else, to suggest that differences in types of
grey Portland cement could excuse such a level of price discrimination. Cement is, after dl, a
fungible consumer product. In most countries, especialy in developing countries, consumers are not
prepared to pay a significant price difference for cement with higher industrial standards.

6.212 Moreover, if the Ministry had made an adjustment for the aleged difference in types of
cement, the chances are it would have benefited Cementos Progreso rather than Cruz Azul. Some of
the documents referring to exports sales suggest that the product imported into Guatemala was
"Type Il grey Portland cement with pozzolana', while the product sold in Mexico was smply
identified as "grey cement” (i.e. standard Type | cement). Type Il cement has higher industrial
standards than Type 1.*" Thus, if any adjustment had been made, the margin of dumping would have
increased, and not decreased as Mexico suggests.

6.213 Fourth, something similar might be said for Mexico's argument that the size of the sacks
under comparison at the beginning of the investigation was different. Firstly, neither the application
nor any evidence in the possession of the Ministry at the time of initiation provided any indication that
the size of the sacks was in fact different. This came to light some time &fter the initiation of the
investigation.”®® In fact, it would have been very reasonable for the Ministry, at the time of initiation,
to assume that Cruz Azul would not incur additional costs by using sacks of a different size in
Guatemala and Mexico. Thisis especidly true in that the evidence of horma value and export price
is based on sales transactions in two cities (Tapachula, Mexico and Tecin Umén, Guatemala) that are
only 45 kilometres apart. In any case, given the substantial dumping margin shown by the invoices
and other evidence in the Ministry's possession at the time of initiation, the fact is that there would
still have been a significant margin of dumping even if the dight difference in the weight of the sacks

had been taken into account.?*°

6.214 Fifth, it is absurd to suggest, as Mexico has done, that Guatemala ignored its WTO
obligations when it initiated the investigation in question without adjusting for the level of trade. To
begin with, the application and the evidence before the Ministry at the time of initiation provided no
indication that any adjustment for level of trade would be appropriate. Even if the Panel were to
assume, for the purposes of this dispute, that sales in Mexico were taking place a retail level and sales
in Guatemala were taking place at another level (i.e. wholesale or distributor), this would not be

298\ exico recognizes, in paragraph 113 of its submission, that the invoices backing the salesin Mexico
did not identify the product as a rare or special type of grey cement. If this had been the case, we must assume
that the invoices would have reflected this fact.

297 |n its communication to the Ministry of 9 May 1996 (Annex GUA-22), Cruz Azul stated that none
of theinvoices certifying the salesin Mexico identified the type of cement as anything other than grey cement.

29 |t eventually came to light that the two invoices certifying the sales in Tapachula, Mexico, referred
to 50 kg. sacks, while the exports entering via Tecin Uméan, Guatemala, concerned 42.5 kg. sacks.

299 Allowing for the difference, the Ministry still had evidence that Cruz Azul was selling cement in
Mexico at an adjusted price of Q 23.48 per sack of 42.5 kg. as compared to Q 14.77 per sack of the same weight
in Guatemala, resulting in a margin of dumping of 59 per cent.
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sufficient to justify an adjustment in the level of trade. Article 2.4 of the AD Agreement requires an
adjustment to the same level of trade only in cases where sales at a different level of trade "affect
price comparability”. In this case, there was no such indication, especially at the initiation stage. In
fact, Cruz Azul never provided the Ministry with any evidence that sales in its domestic market were
a a different level of trade than its exports sales, and that those different levels affected price
comparability.

6.215 Throughout the world many authorities, including SECOFI in Mexico, rely on the same
methodology, which is basicaly the one used by the Ministry in this case. Indeed, in a fina
determination SECOFI compares levels of trade that are nominaly different (i.e. retail against
wholesale) unless the foreign exporter provides evidence that its sales at those different levels affect
price comparability. In its main written submission to the dispute settlement panel established under
Article 19 of the North American Free Trade Agreement to examine a challenge by the company
Archer Daniels Midland Corp. (the claimant) against the definitive determination of dumping with
respect to imports of high fructose corn syrup from the United States, SECOFI stated that:

"This means that the clamant must have proven that it was involved in
different sales activities in the two markets; that these activities involved differences
in the costs incurred and that there is in fact a price differentiation pattern which
depends on the type of customer to which the investigated products are sold."

6.216 Sixth, the Ministry had no reason to consider that the export price evidence was not
"representative” of Cruz Azul's export activities. As Mexico was obliged to recognize in its first
submission, the AD Agreement does not contain any minimum requirement with respect to
documentation. Moreover, there was no reason whatsoever for the Ministry to conclude that the two
export sales were not representative merely because they were registered on two consecutive days in
the same month. The fact that the prices were basicaly the same on those two consecutive days
would tend to confirm their probative value. The invoices, as well, were recent - from the month
preceding the submission of the application. Furthermore, the dates of these export sales were
contemporaneous with the dates of the sales in the exporter's domestic market >

6.217 Seventh, Mexico argues, without evidence or confirmation of any kind, that the documentsin
the hands of the Ministry providing evidence of norma value were not "proper invoices according to
Mexican legidation”. As argued in connection with the burden of proof in this dispute, Mexico is the
complainant in these proceedings, and as such, carries the burden of the proof in this case. In the case
United Sates - DRAM, which we aso discussed above, the Panel rejected outright certain complaints
by Korea which were not substantiated by facts or arguments*** The same should apply to the
present dispute. Moreover, it is not particularly odd (and it is certainly not inconsistent with the AD
Agreement) that the authorities should base the evidence of normal value at the time of initiation on
documents other than invoices. Mexico does so all the time.

6.218 Findly, Mexico clams without any grounds that the exchange rate used by Cementos
Progreso in its application "was not documented and was solely based on an affirmation”. The fact is
that the exchange rate used by Cementos Progreso was anything but a mere affirmation. Comparing
the exchange rate by Cementos Progreso with the officia IMF exchange rate for December 1995, they
turn out to be practically identical.**

300 Article 2.4 of the Anti-Dumping Agreement stipulates that the authorities must make the
comparison "as at nearly as possible the sametime".

301 Ynited States - DRAM, WT/DS99/R, adopted on 19 March 1999, paragraphs 6.67-6.69.

302 |n its application of 9 September 1995, Cementos Progreso indicated the exchange rate for the new
Mexican peso against the Guatemal an quetzal, relating both currencies to the US dollar (US$1 = 6 new pesos or
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(iii) Evidence of threat of injury

6.219 Artide 5.2(iv) of the AD Agreement provides that the application should contain such
information as is reasonably available to the applicant on the evolution of the volume of the alegedly
dumped imports, the effect of these imports on prices of the like product in the domestic market and
the consequent impact of the imports on the domestic industry. As shown in detall below, the
application submitted by Cementos Progreso clearly met the requirements of Article 5.2(iv).

6.220 Firstly, concerning the evolution of imports, Cementos Progreso stated that for more than
three months at least, a company in Mexico, Cruz Azul, had been sdlling cement in Guatemala
Cementos Progreso relied on the above-mentioned import documents to support its claim of massive
imports. The documentary evidence showed that in one day Guatemala received substantial imports
of Mexican cement from Cruz Azul through the Tecin Uman customs post. 7,035 sacks of cement
were registered for one of the import transactions, while the other involved 4,221 sacks of cement.
These imports were in fact fairly considerable in relation to the size of the Guatemalan market.
Cementos Progreso mentioned that it suspected that other imports had entered through the customs
posts of El Carmen and LaMesilla

6.221 Cementos Progreso stated that it was claiming threat of injury, and not actual injury, because
it had been impossible for it to obtain information to show the significant volume of the dumped
product that was entering the country. It asked the Ministry to obtain documentation concerning the
previous year to determine the volume of cement imports from Mexico that had caused injury to the
Guatemaan cement industry.

6.222 Secondly, concerning the effect of imports on the prices of the like domestic product,
Cementos Progreso based its assertions on a list of prices for cement in Guatemala and on the import
documents identified above to show that the dumped imports were being sold at a price significantly
lower than the prices of Cementos Progreso in Guatemala. It was shown that the prices of the dumped
imports averaged no more than Q 13.96 per sack, which was almost 50 per cent |ess than the average
price of Q 26 being charged by Cementos Progreso in Guatemala. Thus, the application contained
compelling evidence of "significant price undercutting” in accordance with Article 3.2 of the AD
Agreement.

6.223 Thirdly, concerning the consequent impact of imports on the domestic industry, Cementos
Progreso supplied evidence that the dumped imports were threatening its investment programme for
the modernization and expansion of its production capacity. In particular, the firm stated that its
ongoing investment programme included the expansion of its capacity to grind clinker and produce
cement, the modernization of its production equipment, the construction of a third kiln to produce
clinker at its San Miguel plant, and the conversion of its kilns to coa instead of bunker. The firm
mentioned that 400 employees would be dismissed if this mgjor investment project were cancelled.
Moreover, it mentioned that if it had to compete with dumped cement a prices below production
codts, it would have to become a cement importer, in which case it would have to dismiss
1,052 production workers and the nationa economy would lose their know-how and expertise in
cement production.®*

5.70 quetzals). From then on, al prices contained in the application, both in new pesos and in quetzals, are
converted into US dollars.

The official IMF exchange rate for the new Mexican peso and the Guatemalan quetzal against the US
dollar for September 1995 was US$1 = 6.3025 new pesos (or 5.8882 quetzals). Thus, the IMF exchangerate is
very close to the exchange rate used by Cementos Progreso in its application.

303 Article 3.4 lists the actual and potential negative effects on employment, growth, ability to raise
capital and investments as the factors relevant to the impact of dumped imports on the domestic industry.
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6.224 Mexico never objected directly to any of the evidence mentioned. In fact, Mexico never
denied that Cruz Azul was shipping cement to Guatemala at significant margins of dumping. Rather,
it has argued that the Ministry was under obligation to examine more evidence of injury before
initiating the investigation.** Mexico never denied that Cruz Azul flooded the Guatemalan market
with cement or that in less than one year, Cruz Azul's share of the Guatemaan cement market
increased from zero to 25 per cent approximately. Rather, it insisted that Guatemala should have
analysed at greater length the evidence before it and should have taken more time to issue its decision
to initiate the investigation.*® For example, Mexico cites the decision of the Ministry to initiate its
investigation without waiting for fuller information on the actua level of Cruz Azul's imports.®*
Mexico asserts that if the Ministry had taken its time and studied the evidence more carefully, it
would have realized that there was no judtification for an investigation. Guatemala contends, with due
respect for its larger neighbour in the north, that these arguments are nothing short of ridiculous.

6.225 Firstly, Guatemalais a small country in comparison to Mexico. Itstota cement consumption
in 1994 (the year preceding the submission of the application for the anti-dumping investigation at
issue) amounted to only 1,180,000 tons.*®’ Mexico's total cement consumption for 1994 was
approximately 29 million tons, for an installed production capacity of about 43 million tons.**

6.226 Moreover, when Cruz Azul suddenly began to ship great quantities of cement to Guatemaain
the summer of 1995, it was not threatening an unimportant industry. Cement is not a luxury good. In
Guatemaa, cement is a strategically important consumer good, essential for dam and road
construction and other infrastructure projects.

6.227 Mexico's suggestion that the Ministry should have delayed initiation in order to gather more
information conjures up Nero playing his violin while Rome was in flames. In this submission, we
have proved beyond any doubt that the Ministry had more than sufficient evidence to justify the
initiation of an anti-dumping investigation under Article 5 of the AD Agreement. The Ministry knew
the size of the domestic market. Cementos Progreso exported practicaly no cement up to 1995, and
no one was interested in exporting cement to the Guatemalan market®*® Consequently, Cementos
Progreso's production reflected national consumption. The Ministry did not need complete
information to know that imports were rapidly increasing. As explained above, within a period of a
few months in 1995, imports increased from basically zero to 25 per cent of consumption in
Guatemala. The Ministry also knew that Mexico was going through a terrible recession and that
consumption and production had decreased dramaticaly, resulting in thousands of tons of idle
capacity. Finaly, the Ministry knew that Cruz Azul's prices were well below those of Cementos
Progreso, because the Government regulated cement prices and because the Government itself was
one of the main purchasers of cement, and because Cementos Progreso had supplied information on
domestic prices.

6.228 In these circumstances, the Ministry could not wait around while its only producer of a
strategic consumer good drowned in atidal wave of imports. This might be an option for a large and
developed country like the United States, where according to the latest data there are 42 different
cement companies operating 105 different plants, but for Guatemaa, as a small developing country
with only one producer operating two plants, the collapse of Cementos Progreso would mean the
collapse of the entire industry.

304 See, for example, first submission by Mexico, paragraphs 128, 134-136.
305 Fijrst submission by Mexico, 136(c) and 139.

306 | dem, paragraph 136 (b) and (c).

307 The Global Cement Report.

308 | dem, pages 176-178.

309 | dem page 123.
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6.229 Itisaso unfair for Mexico to seek to impose on a developing country, like Guatemala, alevel
of evidence and documentation which many other small countries are not aways able to achieve.
Mexico appears to take it for granted that al the Ministry had to do to gather more complete
information on imports of the product under investigation was to press a button and wait for it to
shoot out of some computer. This may be the case in Mexico and in many developed countries, but it
isdefinitely not the case in Guatemala.

6.230 Indeed, full information on imports of the product under investigation was not available to
Cementos Progreso, and it took the Ministry approximately two months to obtain it.**° Asis the case
in many developing countries, information on imports is not aways kept in a specific register for each
product corresponding to the scope of an anti-dumping claim, and even if the data were entered in a
specific register for each product, the information would have to be tabulated by hand.

6.231 In short, just as Article 5.2 takes account of what is reasonably available to the applicant in
judging the accuracy and adequacy of the evidence, Article 5.3 should take account of what is
reasonably available to the investigating authority. The drafters of Article 5.2 were seeking to alow
for the fact that access to information (such as consumption and import figures) is not universal. In
other words, what is easily available in the United States may not be easily available in Guatemaa or
another developing country. Thus, part of the purpose of Article 5.2 would be compromised if the
Panel were to ignore this redlity in applying Article 5.3.3"

6.232 In conclusion, the Ministry acted reasonably and in keeping with its WTO obligations under
Article 5 of the AD Agreement. In a perfect world it would perhaps have been better for the Ministry
to have had complete information on imports before deciding whether an investigation was justified,
but the Panel should take account of the fact that this information was not easily and reasonably
available to the Ministry. Cementos Progreso was faced with a growing flood of imports in its only
market. In its application of 21 September and the supplementary application of 9October 1995, the
company supplied evidence concerning the injurious effects of Cruz Azul's dumping in Guatemaa
In particular, Cementos Progreso furnished information relating to loss of saes, loss of customers and
atrend towards the penetration of imports, which in a single day increased from basicaly zero to 480
tons (representing a loss of sales of approximately $60,000).*** While this sum may seem small to
Mexico, projected over one year it would represent a substantial proportion of Cementos Progreso's
cement salesin 1995.

6.233 Mexico adso asserts that the initiation by Guatemala violated Article 3.1, 3.2, 3.4, 3.5 and 3.7
of the AD Agreement®"® However, as we have explained in detail on several occasions throughout
this submission, Article 5, and not Article 3 (or Article 2), establishes the requirements for initiation
of an investigation under the AD Agreement. Thus, an authority cannot "violate" any of the
requirements contained in Article 3 by simply initiating an investigation into allegations of injurious
dumping.

319 |t is not possible for a private company in Guatemala to obtain information from Government or
other sources containing figures on imports of a particular product into Guatemala. If such information is
required, a private company may request that it be collected as part of an official Government investigation, and
this can take some time.

311 1N the case United States — Reformulated Gasoline, the Appellate Body considered that the
interpretation of atreaty must give meaning and effect to all the terms of the treaty: "An interpreter is not free
to adopt a reading that would result in reducing whole clauses or paragraphs of a treaty to redundancy or
inutility." Report of the Appellate Body in United States — Standards for Reformulated and Conventional
Gasoline, WT/DS2/AB/R, adopted 20 May 1996, page 23.

312 The customs value of the imports was approximately US$30,000 and the file indicates that the
export prices were at least 50 per cent lower than Cementos Progreso's prices in Guatemala.

313 First submission by Mexico, paragraph 161.
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6.234 Findly, Mexico claims that the fact that the Ministry sent Cementos Progreso a questionnaire
after initiation shows that the application did not contain adequate evidence of threat of injury.®** In
fact, questionnaires are routinely sent to domestic producers in the vast mgority of anti-dumping
investigations, including those conducted by Mexico.

(iv) Evidence of Causal Link

6.235 Mexico claims that the Ministry violated Articles 5.2 and 5.3 by accepting an application that
did not contain any evidence of a causal link between the aleged dumping and the aleged threat of
injury.*® Once again, Mexico's claim is without merit.

6.236 Article 5.2 provides that the application should contain evidence of a causal link between the
dumped imports and the alleged injury. It does not, however, specify any particular factor that should
prove the causal link, other than those contained in Article 5.2(iii) and 5.2(iv). Article 5.2 does not
refer to Article 3.7, which concerns the demonstration of a causal link required in making a
preliminary or final determination of threat of materia injury. The clear meaning of Article 5.2 is that
there is sufficient evidence of a causa link if the application provides evidence of dumping in
conformity with Article 5.2(iii) and proof of consequent injury in conformity with Article 5.2(iv).
Cementos Progreso met those requirements.

6.237 Asshown above, the application contained accurate and adequate evidence with respect to the
criteria contained in Article 5.2(iii) and 5.2(iv). Contrary to what Mexico dates in its first
submission, the application also referred explicitly to the causal link.*'® The application dated
21 September dtates that the dumped cement was entering in quantities that were causing injury to
Cementos Progreso. The supplementary application states that Cementos Progreso was being
threatened by massive imports of cement from Mexico. The supplementary application aso describes
how the dumped imports were directly affecting the firm's investments.

(V) Guatemala examined the accuracy and adequacy of the application

6.238 Mexico insgts that the Ministry "totally disregarded” the requirements of the AD Agreement
when initiating the investigation.**” According to Mexico, the file put together during the underlying
administrative process lacks any evidence that the Ministry actualy examined the accuracy or
adequacy of the information contained in Cementos Progreso's application.*'® Mexico insists that no
"unbiased and objective" investigating authority examining the information that the Ministry had
before it in this case could have concluded that it constituted sufficient evidence of dumping, threat of
material injury or causd link.*** Asin the case of Mexico's other arguments, this argument is flawed
and must be rejected by the Panel.

6.239 It is clear from our earlier discussion of the matter that the Ministry examined the accuracy
and adequacy of the evidence accompanying the application in determining whether there was
sufficient evidence to judtify the initiation of the investigation. As mentioned earlier on in the
"Chronology of the Investigation”, the initial application was submitted on 21 September 1995. The
Ministry then held a number of meetings with officias from Cementos Progreso to determine whether
the evidence in the application was accurate and adequate. During these meetings, the Ministry asked
the Cementos Progreso officials many questions concerning the evidence and information provided in
the application. The Ministry informed Cementos Progreso that the original application did not

314 | dem, paragraph 160.

315 | dem, paragraphs 163-171.

318 | dem, paragraph 167.

317 See, for example, first submission by Mexico paragraphs 63 and 102.
318 See, for example, first submission by Mexico paragraphs 63 and 102.
319 | dem, paragraph 91.
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contain sufficient evidence to justify the initiation of an investigation because it did not provide
sufficient information to substantiate the assertion that there was a consequent threat of material
injury. In the supplementary application of 9 October 1995, Cementos Progreso furnished additional
information which, read together with the application, provided evidence of dumping, injury and
causal link in conformity with Article 5.2. On 6 November 1995, the Directorate of Economic
Integration passed the application and the supplementary application on to the legal department for
examination. In accordance with the mandate received, on 17 November 1995 two legal advisers
submitted an opinion to the Directorate of Economic Integration containing their detailed analysis of
the application (and the supplementary application) and accompanying evidence, and expressing their
view that there was sufficient evidence to justify the initiation of an investigation. On
15 December 1995, the Directorate of Economic Integration adopted the opinion of 17 November
1995 and concluded that there was sufficient evidence to justify the initiation of an investigation. The
Ministry approved this finding on 9 January 1996 and issued a public notice of its determination on
11 January 1996.

6.240 To summarize, Guatemala did not act hastily. It did not initiate its investigation until it had
examined the accuracy and adequacy of the evidence and determined that there was "sufficient
evidence" under Article 5.3 of the AD Agreement of dumping, injury and causd link.

(c) Rebuttal of Mexico

6.241 The following are Mexico's arguments in rebuttal to Guatemalas response its claims under
Articles 5.2 and 5.3:

6.242 Mexico has submitted that the evidence contained in Cementos Progreso's application cannot
be considered as accurate and adequate evidence, let aone sufficient to meet the standards set forth in
Article 5.2 and 5.3. For its part, Guatemala has tried to defend itself by arguing that the application
contained al of the information reasonably available to the applicant, and that this information was
also considered by the Ministry to be sufficient to justify the initiation of the investigation.

6.243 However, Guatemaa faled to provide an acceptable explanation of why it should have
considered that the applicant, upon submitting its application for initiation, had no more information
"reasonably availabl€" to it than two notes and two import certificates. In Mexico's view, the limited
information that these items provided cannot be considered as congtituting al of the information
reasonably available to the applicant. Similarly, Guatemala failed to demonstrate the insufficiency of
the evidence, resorting to a series of post hoc arguments and getting involved in a series of
contradictions that provide no excuse for failing to comply with its obligations under the Anti-
Dumping Agreement.

6.244 As Guatemaa itself recognizes in paragraph 69 of its first submission, several months elapsed
between the time when it was first approached by Cementos Progreso, or between the submission of
Cementos Progreso's origina application, and the initiation determination and corresponding public
notice. Between these two events, Cementos Progreso also had the opportunity to submit a
supplement to its application. However, al that this supplementary application added to the original
application was a series of simple assertions and mere suspicions concerning the aleged threat of
injury and the aleged "massive" nature of the imports, unsubstantiated by any relevant evidence. It is
therefore difficult to understand why, in spite of the geographical proximity®*® of Mexico and
Guatemala, of the fact that severa months had elapsed, and that Cementos Progreso even had the
opportunity to supplement its application, it was not possible for the applicant to obtain anything more
than two delivery notes and two import certificates, established on two consecutive days, as evidence
of the normal value and the export price as well asthe alegedly "massive" nature of the imports.

320 First written submission by Guatemala, paragraphs 145 and 160, recognizing that Tapachula,
Mexico and Tecin Umén, Guatemala, are separated by only 45 kilometres.
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6.245 More serious and more obvious 4ill is the fact that the application did not include the
information required in Article 5.2(iv), information which to a large extent clearly had to be
reasonably available to the applicant, since Cementos Progreso stated in its application that it
represented 100 per cent of domestic cement production in Guatemaa In other words, the
information concerning the relevant factors and indices having a bearing on the state of the domestic
industry, the probable impact of the imports on the domestic industry and the relevant economic
factors must have been, to a great extent, exclusively in the hands of the applicant. And yet Cementos
Progreso did not supply any information in support of its assertions concerning the aleged threat of
injury, information which it clearly controlled, considering in particular that this information was in
fact submitted by Cementos Progreso itself during later stages of the investigation.

6.246 For example, the failure by Cementos Progreso to provide information on Cruz Azul's costs
might be understandable, probably because the information in question was confidential and under the
control of the exporting firm. This, then, might validly be considered as information that was not
"reasonably available to the applicant”, since there were factual and legal impediments barring access
to the information. But since it was argued in the supplementary application that, inter alia, export
prices "were in fact lower than Cementos Progreso's production costs™**, what justification can
there be for not substantiating this assertion with data in the application on Cementos Progreso's
production costs, information which was in fact under the applicant's control.

6.247 Even if we accept, for the sake of argument only, that the information on the evolution of the
volume of the imports was difficult for Cementos Progreso to obtain, how is it possible to justify the
failure to submit any information or evidence to back its assertions on the aleged effect of the imports
on prices and hence their consequent impact on the domestic industry relating to the economic factors
set forth in Articles 3.2 and 3.4, such as sales, production volume, market share, profits, productivity,
investment projects, inventories, employment, salaries, etc., which were also under the control of the
applicant.

6.248 Thus, even though Guatemala has tried to rgect Mexico's arguments concerning the
insufficiency of information in the application on the grounds that Cementos Progreso's application
contained such information as was reasonably available to the firm, it is an indisputable fact that there
was no information or evidence at all concerning the relevant factors having a bearing on the state of
the domestic industry, such as those listed in Article 3.2 and 3.4, or concerning the factors listed in
Article 3.7, since the application claimed threat of materia injury, as expressy and implicitly required
by subparagraph (iv) of Article 5.2.

6.249 As we sad earlier on, Mexico dso submits that the Ministry did not comply with its
obligation under Article 5.3 to examine the accuracy and adequacy of the evidence provided in the
application, and that there is no way that the investigating authority could have validly determined
that there was sufficient evidence to justify the initiation of the investigation. | shall therefore now
turn to the lack of accuracy and adequacy of the evidence contained in Cementos Progreso's
application, both in terms of the failure to comply with the Article 5.2 requirement that the application
contain relevant evidence of dumping, injury and causa link, and in terms of the failure to comply
with Article 5.3, which requires the authority to examine the accuracy and adequacy of the evidence
provided in the application.

6.250 The relevance or adequacy of the evidence within the meaning of Articles 5.2 and 5.3
basicaly depends on the relationship and relevance of the information or data concerned to the facts
that it is necessary to establish in order to initiate the investigation, i.e. the alleged dumping, the
aleged injury, and the causdl link between the two. Similarly, the qualification of a piece of evidence
as accurate within the meaning of Article 5.3 basically depends on the quality, precision and
reliability of the data and information concerned, as well as its sources.

321 1pid., paragraph 66.
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6.251 As can be seen in paragraph 129 of its first written submission, Guatemala distorts and
manipulates Mexico's position with respect to the insufficiency of evidence of dumping to justify the
initiation of an investigation when it states that:

" ... According to Mexico, the Ministry should not have initiated the investigation
until it had 'evidence of injurious dumping based on a ‘fair comparison’ of Cruz
Azul's prices in Mexico and Guatemala." (Emphasis added) (footnotes omitted).

6.252 Mexico never brought this time factor into its arguments. Mexico's position in this respect is
very clear: in the investigation at issue, the evidence of dumping contained both in Cementos
Progreso's origina application (of 21 September 1995) and in its supplementary application (of
9 October 1995) cannot in any way be qudified as accurate and adequate, let aone sufficient to
judtify initiation within the meaning of Article 5.2 and 5.3, for the following reasons:

6.253 Firstly, because the evidence of norma vaue and export price differs in the identification of
the product concerned by the transaction, so that it is not precise or accurate to say that it is product
investigated, in this case Type | PM grey Portland cement with pozzolana; there may even have been,
as aresult, price comparisons involving different types of cement.

6.254 Secondly, the delivery notes that were used as evidence of normal value only referred to the
sale of one load or sack of cement each; in other words they concern transactions involving
inggnificant volumes which cannot be considered as "representative’ (in the sense of sufficient
quantity) in demonstrating the normal value of the like product to that being investigated. In fact, if
the Ministry had access post hoc to information on the size of the Mexican cement market®®, then it
could have obtained that information before initiating the investigation and it would have realized that
the volumes covered by the delivery notes used to document the normal value were not
"representative” of the Mexican domestic market. The same is true for the two invoices and import
certificates used to calculate the export price. This evidence, covering transactions involving 299 and
179 tons respectively, certainly could not be considered as representative of the volume which
Cruz Azul exported to Guatemala during the period of investigation.

6.255 Thirdly, the transactions used as proof of the normal value and the export price took place at
digtinctly different levels of trade: retail leve in the case of the normal value, and distributor level in
the case of the export price. These differences preclude a proper comparison between the two prices,
and thus cannot be considered as accurate and adequate as evidence of a margin of dumping.

6.256 Bearing in mind that the Ministry initiated the investigation on the basis of the same evidence
that is contained in the application, some of the above considerations also apply to the insufficiency of
evidence of dumping required for the initiation of the investigation. There is clear evidence that the
Ministry did not examine the accuracy and adequacy of the two delivery notes which it used as
evidence of normal value, or the two import certificates and their corresponding invoices which it
used as evidence of the export price. If it had done so, it would certainly have noticed that there were
differences between them with respect to the identification of the product involved, and in fact they do
not refer to the investigated product. Moreover, they are not representative of the prices in the
domestic market and the export market, they concern distinctly different volumes and the transactions
took place at different levels of trade. In these circumstances, no unbiased and objective authority
could possibly have determined that the evidence contained in Cementos Progreso's application
warranted the conclusion that there was sufficient evidence of dumping to justify the initiation of the
investigation.

322 The Global Cement Report (2% Ed. 1996), No. 123, cited in paragraph 62 of Guatemala's first
written submission.



WT/DS156/R
Page 112

6.257 At the same time it is difficult, in fact impossible to say anything about the accuracy,
adequacy or insufficiency of the evidence of threat of injury required for the purposes of the
Ministry's initiation determination, since such evidence was smply non-existent. In its application,
Cementos Progreso merely attempts to prove the aleged massive nature of the imports with the two
much-cited import certificates and the firm's "suspicions’ that other imports were entering through

other customs posts**®

6.258 We have already referred to the differences between these two certificates which preclude
their being considered as accurate and adequate evidence. Apart from these suspicions, the
supplementary application merely contained a series of assertions or statements by Cementos
Progreso, unsubstantiated by information or evidence of any kind, which we included in our first
submission to the effect that the imports of grey Portland cement from Cruz Azul were threatening to
cause materia injury to Guatemaas domestic industry.

6.259 Thus, it seemsto us cynica and downright ridiculous for Guatemala to dare to include these
suspicions and ssimple assertions by Cementos Progreso, on which it based its initiation determination,
among its arguments before this Pandl to justify an initiation which was incompatible with the Anti-
Dumping Agreement in every respect.

6.260 The Anti-Dumping Agreement establishes very clearly that simple assertion, unsubstantiated
by relevant evidence, cannot be considered sufficient to meet the requirements of Article 5.2.
Similarly, Article 3.7 could hardly be clearer when it gtipulates that "a determination of a threat of
material injury shall be based on fact and not merely on alegation, conjecture or remote possibility”.
This applies to initiation determinations as well, particularly in view of the fact that Article 5.3 and
5.8 require sufficient evidence of injury, or as in this case, of threat of injury, to initiate an
investigation, failing which the investigating authority must reject the application and refrain from
initiating the investigation.

6.261 Thus, it cannot be concluded that an unbiased and objective investigating authority could
properly have determined that there was sufficient evidence to judtify the initiation of the
invegtigation on the basis of mere alegations or statements made by Cementos Progreso to the
Ministry in its application or in the alleged meetings with officials to which Guatemala refers, and
without the dightest information or evidence of the aleged threat of injury to the Guatemalan
industry.

6.262 Moreover, with respect to the insufficiency of evidence, it is worth citing Guatemalas
comments in paragraph 68 of itsfirst written submission and 28 of its ora submission:

"68.  The case before it was so convincing that the Ministry was fully justified in
pursuing the investigation. Firstly, the product in question was not a luxury item — it
was a strategically important consumer good which was crucial to the development of
the infrastructure (e.g. roads and dams) of a small country. Secondly, the industry in
question was not large and diversified — Cementos Progreso is the only producer of
cement in Guatemala. |If Cementos Progreso collapsed, the entire industry collapsed
..." (Emphasis added).

"28.  Given this disparity, it is perhaps understandable that Mexico would scoff at
the idea that several hundred or severa thousand tons of cement could threaten
materid injury within the meaning of Article 3 of the AD Agreement. But in a small,
developing country like Guatemala, this kind of threat is very real. Particularly
where, as here, the product under investigation is not a luxury item, but a strategicaly

323 Concerning the explicit recognition that the Ministry took account of mere suspicions of other
possibleimports, see Guatemala's first written submission, paragraphs 75 and 167.
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important _commodity, and the domedtic industry is not large and diverse, but
confined to only one company that depends on its domestic market for all of its
revenues. As we noted in Guatemaas first submission, had Cementos Progreso
failed, the entire cement industry in Guatemala would have failed. Would Mexico be
making the same arguments it is today if the "shoe had been on the other foot"? |
think not". (Emphasis added).

6.263 In the paragraphs cited above, Guatemala argues that the Ministry had such a convincing case
before it that it was fully justified in pursuing the investigation. But far from seeking to substantiate
its argument by trying to demonstrate the sufficiency of the evidence, Guatemala resorts to a series of
considerations that are absurd and out of context, and which have nothing to do with the standard of
sufficiency of evidence imposed by Article 5.3 to justify the initiation of an investigation. In this
context, it is thoroughly inappropriate and devoid of legal vaue for Guatemala to try to justify the
initiation of the investigation by resorting to considerations such as the fact that the product in
guestion is a consumer good and not a luxury item, or that the industry in question is not large and
diversified but consists of a single domestic producer, which merely reflects the monopolistic position
enjoyed by Cementos Progreso. Guatemala also suggests that it deserves specid treatment or some
kind of exemption on the grounds that it is a small and developing country. However, there are no
provisions or exceptions under the WTO whereby small and developing countries like Guatemala are
given specia treatment in the form of a lower level of evidence and standard of sufficiency than the
other Members, relieving them of their obligations under the Anti-Dumping Agreement, in particular
under Article 5 thereof 3

6.264 The fact that Guatemala should resort to such considerations smply confirms the bias and
lack of objectivity with which the Guatemalan authority evaluated and improperly established the
facts required for the initiation of the investigation, i.e. the sufficiency of the evidence justifying such
initiation.  Moreover, there is no permissble interpretation of Article 5.3 under which the
"forcefulness of a case" justifying the pursuit of an investigation can be determined on the basis of
considerations or criteria such as those put forward by Guatemaa. On the contrary, such arguments
or considerations clearly have nothing to do with the letter, the context, the object and the purpose of
Article 5.3 which consists in establishing the objective sufficiency of the evidence as a requirement
for an authority to be able to proceed with the initiation of an investigation. Thus, under the Anti-
Dumping Agreement, the sufficiency of evidenceisin any case the only standard which can serve as a
measure of the "forcefulness’ of a case justifying the initiation of an investigation.

6.265 Still on the subject of the insufficiency of evidence, we cite below paragraph 69 of
Guatemalas first written submission:

"Notwithstanding, the Ministry did not act hagtily. In fact, as we mentioned initialy,
it began by reecting Cementos Progreso's application because it needed further

324 We cite below paragraph 27 of Guatemala's oral submission at the first substantive meeting as
another example of its post hoc arguments based on information which was reflected neither in the
determination nor in the public notice of initiation, where Guatemala seeks to hide behind its status as a
developing country in order to relieve itself of its obligations under Article 5:

"First, Mexico trivializes the size and impact of Cruz Azul's imports on Guatemala.

Guatemala is a small, developing country. In 1994 (the year before the challenged anti-

dumping investigation was initiated), Guatemala consumed only 1.18 million metric tonnes

("tons") of cement. By comparison, Mexico consumed 28.7 million tons of cement in 1994.

Guatemala also has only two cement plants (both operated by Cementos Progreso) with a total

productive capacity of less than 1.4 million tons in 1994. Mexico, by comparison, had well

over 25 cement plants in 1994 with a productive capacity of approximately 43 million tons.

Indeed, in 1995, Mexico's excess capacity (18.8 million tons) was 15 times greater than

Guatemala's total consumption of cement (1.2 million tons)."

See also, in this connection, Guatemal a's first written submission, paragraph 176.
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information and documentation concerning certain complaints. In the course of the
three or four months that followed, the Ministry obtained additional information from
Cementos Progreso and interviewed officias from that firm. It was only after that
extended period of evaluation that the Ministry decided that there was "sufficient
evidence' under Article 5.3 of the Anti-Dumping Agreement to initiate an anti-
dumping investigation." (Emphasis added).

6.266 On the one hand, this argument by Guatemala is an express recognition of the absence of
information and the insufficiency of evidence, and on the other hand, it is no more than a post hoc
argument without foundation, since although Guatemala argues that the Ministry reected the
application at first because it needed further information, there is nothing in the administrative file to
prove these facts. Nor is there anything to show or to clearly explain what the information originally
submitted by Cementos Progreso consisted in, not to mention the alleged "additiona” information
which, according to Guatemala, the Ministry obtained from Cementos Progreso during the course of
the following three or four months. In other words, Mexico wonders why Guatemala does not explain
what information Cementos Progreso had initialy, when its application was rejected, and what other
information and evidence was subsequently gathered for its application to be accepted by the Ministry
later on.

6.267 At the same time, how can there possibly be any vaidity or credibility in the simple allegation
by Guatemala that the Ministry conducted alleged interviews with officials from Cementos Progreso
when the file did not contain the dightest record of them, let alone of such aleged additional
information as the Ministry might have obtained through the aleged interviews. Without any record
in the file, such data or information that the Ministry may have obtained through these interviews,
assuming that they took place, amounts to no more than simple assertion, unsubstantiated by
evidence, in violation of Article 5.2 which states that the requirements contained therein cannot be
met through simple assertion, unsubstantiated by relevant evidence.

6.268 Similarly, it is unacceptable and inexplicable that if severd months separated this aleged
rgjection from the submission of the origina application, and alegedly there were efforts by the
authority and Cementos Progreso to obtain additional information, the evidence that was findly
submitted and considered by the Ministry as "sufficient” to initiate the investigation should have been
limited to two delivery notes and two import certificates, since there is no way that a series of
unsubstantiated allegations concerning the alleged threat of injury can be considered as constituting
evidence, as Guatemala seems to suggest.

6.269 In the circumstances which Guatemala has itself evoked, it is also difficult to understand why
it was not possible for the investigating authority to ask its customs authorities for the information on
imports of the investigated product as soon as it was first approached by Cementos Progreso or as
soon as the originad application was filed, but that it should have done so only after initiating the
investigation. If, as Guatemala asserts, "the Ministry did not act hagtily" and three or four months
elapsed, providing it with an "extended period of evauation”, there was ample time for the Ministry
to request and obtain the relevant information on imports of the investigated product, particularly if
we consider that the information requested from the customs authorities following the initiation of the
investigation took about two months for the Ministry to obtain.

6.270 Given the lack of accurate and adequate evidence of dumping, the simple acceptance of the
allegations and suspicions of the applicant concerning the alleged threat of injury, and the complete
absence of evidence concerning these allegations, it is clear that none of the facts could be properly
established by the Guatemalan authority. Clearly, the authority did not carry out an evauation of the
aleged facts in an unbiased and objective manner, but decided to accept outright the simple
alegations and suspicions of the applicant.
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6.271 Similarly, there is no permissible interpretation of Article 5.3 that would warrant considering
that two delivery notes, two import certificates and a series of alegations and suspicions concerning
the imports and their alleged effects would permit a reasonable and unbiased investigating authority to
establish that such evidence in the application complied in the least with the objective sufficiency
standard of evidence applicable to an initiation determination.

6.272 Thus, the only possible conclusion is that the investigation was initiated in a manner contrary
to Article 5.3, since although no permissible interpretation of that provision could possibly justify the
insufficiency of evidence of dumping, not to mention the total absence of evidence of the aleged
threat of injury, and hence the causal link, the investigation was nevertheless initiated.

6.273 This enables us to conclude that under Article 5.3, the Ministry of the Economy smply
should not have initiated this investigation and that the anti-dumping measures imposed by Guatemala
and challenged by Mexico in this dispute rested on an investigation initiated by the Ministry on the
basis of clearly insufficient evidence of the alleged dumping, the aleged threat of injury and the
corresponding causal link.

6.274 However, before continuing, we must refute a number of assertions made by Guatemaain an
attempt to distort and manipulate Mexico's arguments, and respond to some of its post hoc arguments
which not only fail to demonstrate the aleged consistency of the initiation with the Anti-Dumping
Agreement, but ironically and fortunately have served to strengthen Mexico's position in this WTO
proceeding.

() Replies to Guatemala's arguments concerning the alleged sufficiency of the evidence of
dumping to justify initiation

6.275 Regarding the likeness of the investigated product, Guatemala argues that it had no reason to
believe that there was any difference between the cement sold in Mexico and the cement that
Cruz Azul sold in Guatemala®® This makes it clear that the Ministry, in making its initiation
determination, did not take account of the differences that can be seen in the identification of the
product both in the application for an investigation®*® filed by Cementos Progreso and in the
accompanying evidence of the normal value and the export price. Similarly, the Ministry clearly did
not conduct the examination stipulated in Article 5.3, in this case in particular, in checking the
likeness of the product under Article 2.6.

6.276 Guatemaa clearly reveds a flaw in its argument when it recognizes, in paragraph 157 of its
first submission, the differences in the identification of the investigated product contained in the
evidence referred to above, and reproduces the references contained in the evidence of norma value
and export price, such as "grey cement” and "Cruz Azul cement" for the norma value, and "grey
cement”, "grey Portland cement” and "Type Il grey Portland cement with Pozzolana" for the export
price.

6.277 Furthermore, in the same paragraph of its first submission, Guatemala tries, through the
assertion below, to maintain that in fact the price comparison carried out on the basis of the evidence
provided by Cementos Progreso both for the norma vaue and for the export price concerned "grey
cement":

"In a country where the price of cement had been regulated by the Government for
over 50 years (footnote omitted), this evidence indicated to the Ministry that the sales
that were being compared were of 'grey cement'.”

325 First written submission by Guatemala, paragraph 156.
326 11 the sections "Detailed description of the domestic product” and "Detailed description of the
imported item", Cementos Progreso mentions the differencesin types of cement.
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6.278 While this deduction by Guatemala may be valid for identifying the product exported by
Cruz Azul to the Guatemalan market, it is not vaid for determining the like product destined for
consumption in the domestic market of Mexico, particularly when one of the delivery notes used for
the calculation of norma value merely indicated "Cruz Azul cement”. This description merely
indicates that the product in question was cement, and no more - not that it was "grey cement” as
Guatemala contends. In fact, the Ministry asserted post hoc that: "... Mexico, which has a common
border with Guatemala 963 kilometres long and whose capital (Mexico city) is the second largest city
in the world, consumed 28,700,000 tons of cement in 1994" .3’

6.279 Since Guatemala recognizes that the Mexican cement market is large in comparison to its
own market, even highlighting the fact that Mexico City is the second largest city in the world, and
clearly has many different types of consumers with different needs, it should have been obvious that
"grey" cement was not the only type of cement consumed domestically.

6.280 Further evidence that Guatemala did not conduct the examination required under Article 5.3
can be found in the fact that Cementos Progreso's application contains alegations that the investigated
product was "grey Portland or pozzolanic cement in 94-pound bags' (sic) and that the evidence
submitted with the application for an investigation referred to above did not clearly identify the type
of cement used to prove the norma vaue (see MEXICO-3). Furthermore, neither Cementos
Progreso's application nor the aleged analysis carried out by Guatemala recognizes the possibility
that the product comparison might have been made in respect of different types of cement. Guatemala
simply did not conduct the required examination.

6.281 In fact, there is no evidence that Guatemala conducted an examination of product likeness,
gtill less that it did so in conformity with Article 2.6 of the AD Agreement, and apparently in making
its determination of likeness, if indeed it made such a determination, the Ministry accepted the
validity of Cementos Progreso's allegation without carrying out any check or examination under
Article 5.3.

6.282 Findly, Guatemala adds that an adjustment for the aleged difference in types of cement
would probably have benefited Cementos Progreso and not Cruz Azul. In Mexico's view, what
counts is not who might have benefited from the adjustment, but that Guatemala violated Articles 2.6
and 5.3 by not carrying out the required examination and not making an initiation determination
based, inter alia, on an analysis and determination of product likeness.

6.283 As regards the differences in volume in the evidence submitted in support of the aleged
dumping, there is a discrepancy between the applicant's alegation that the product investigated was
sold in bags, and the evidence supplied in support of the normal value which indicates that the cement
was sold in loads or sacks, and not bags. Sales in sacks or loads reflect a quantity of 50 kg., while the
sale in bags referred to by the applicant concerns a quantity of 42.5 kg.

6.284 Guatemala submits that neither the application, nor any evidence in the possession of the
Minigtry a the time of initiation, provided any indication that the size of the sacks was in fact
different.®*® Here we repeat that the evidence in support of the normal value expressy states that the
two transactions concerned one sack of cement and one load of cement respectively. Hence the need
to examine whether the sacks or loads of cement had the same volume as the bags. Guatemalas
assertion shows once again that the Ministry did not conduct the examination required under
Article 5.3.

6.285 Guatemala ignored the possible differences which could result from the sale of cement in
loads and sacks instead of the bags referred to by the applicant. In fact, Guatemala did not even

327 First written submission by Guatemala, paragraph 62.
328 Fjrst written submission by Guatemala, paragraph 160.
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decide on the matter, and consequently, has no evidence to show that it carried out the examination.
Lacking the evidence, Guatemala circumvents the violation it committed in respect of Article 5.3, and
in paragraph 160 of itsfirst written submission states that:

"In any case, given the substantial dumping margin shown by the invoices and other
evidence in the Ministry's possession at the time of initiation, the fact is that there
would till have been a significant margin of dumping even if the dight difference in
the weight of the sacks had been taken into account.” (Emphasis added).

6.286 On the subject of the levels of trade of the reported transactions, Mexico submits that in
comparing the norma value and the export price, Guatemala failed to take account of the fact that
these levels were different. Guatemala has asserted in this connection that the application and the
evidence before the Ministry at the time of initiation provided no indication that any adjustment for
level of trade would be appropriate® By making this assertion, Guatemala shows once again that it
did not examine the evidence submitted by Cementos Progreso.

6.287 As we have said, Guatemaa smply did not conduct the examination required under
Article 5.3. The evidence submitted by the applicant with respect to norma vaue referred to
transactions which took place at retail price to the public, while the evidence of the export price
referred to transactions at prices between the manufacturer and the distributor. In establishing price
comparability, Guatemala should have recognized and evauated the fact that the prices for normal
value and the export prices were obtained on the basis of transactions which took place at different
levels of trade, and in its initiation determination, in the section entitled "Estimation of the Margin of
Dumping", it should have acknowledged this fact.

6.288 Another element which confirms Guatemalas violation of Article 5.2 and 5.3 is the fact that
the dollar/peso exchange rate put forward by the applicant is not documented in the file. Cementos
Progreso did not provide any evidence to substantiate the clamed exchange rate. Once again,
Guatemala accepted the applicant's claim as valid without conducting the examination required under
Article 5.3.

6.289 Now, as part of this procedure, Guatemala cites the official exchange rate of the International
Monetary Fund (IMF) for September 1995, the month and year in which the application for an
investigation was submitted, adding that the IMF exchange rate was very close to the exchange rate
used by Cementos Progreso in its application. **°

6.290 Thus, usng post hoc arguments Guatemala is now seeking to show that the exchange rate
used for the initiation determination was close to the officia exchange rate. In doing so, however,
Guatemda is disregarding two important elements.  Firstly, under Article 5.2, Cementos Progreso
should have provided evidence in support of its assertion concerning the exchange rate, failing which
the Ministry should have requested the information from the applicant; and secondly, under
Article 5.3 the examination and verification of the evidence submitted by Cementos Progreso should
have been conducted and documented before the initiation determination was issued; in other words,
what Guatemala is now seeking to demondtrate is, inter alia, what it should have demonstrated before
issuing the determination of initiation of the anti-dumping investigation.

6.291 Regarding the evidence submitted by Cementos Progreso in support of the normal value,
Mexico submits that the so-called invoices are in fact delivery notes. In this connection, Guatemala
attempts®™" to shift the burden of the proof to Mexico, athough as argued in the genera remarks

section of this second submission, this is totally unacceptable. If, instead, Guatemala had conducted

329 1pid., paragraph 161.
339 | pid., paragraph 165 and footnote 199.
331 |pid., paragraph 164.
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the examination required under Article 5.3, it would have discovered that the evidence submitted by
the applicant in support of the export price included invoices that were sent by Cruz Azul on the
grounds that they complied with the relevant requirements under Mexican law in that, inter alia, they
were identified as numbered invoices and contained a photocopy of the tax certification showing that
they were registered with the corresponding Mexican tax authority (in this case, it appears at the top
of the documents).

6.292 The ddivery notes provided as evidence of the norma value, on the other hand, contain no
clear indication that they are in fact invoices, nor do they contain the tax certification; in fact one of
them refers to an order rather than a sale, suggesting there might not actually have been a sale of a
sack of cement, but only an offer.

6.293 In any case, it seems fairly clear that Guatemala did not conduct the examination required
under Article 5.3; inter alia, it did not review the accuracy and adequacy of the evidence submitted to
prove the norma vaue and the export price. In fact, Guatemala did not recognize the differences in
the evidence submitted by Cementos Progreso and in a general and arbitrary manner, the Ministry
pointed out that the evidence of normal value consisted of invoices.

6.294 With respect to the aleged dumping in support of the initiation determination, it is clear to
Mexico that any authority that had made an unbiased and objective evduation of the facts in
conducting the examination stipulated in Article 5.3 would have realized that in making a comparison
between the normal value and the export price it could not disregard the significant and obvious
differences reflected in the evidence submitted in respect of the aleged dumping, inter alia,
differences in the products, the volumes, the levels of trade and the "representivity” of the saes, and
the lack of evidence concerning the exchange rate.

6.295 It is equally serious in the light of the above considerations that Guatemala, in its initiation
determination, should not have shown the dightest recognition of the fact that the norma vaue and
export price cited by Cementos Progreso in its application for initiation were not comparable and that
there was no indication that the Ministry asked the applicant for more information or tried to obtain
the information by some other means.

6.296 While Mexico understands that the information contained in the application for initiation of
an investigation is limited to the information reasonably available to the applicant on the factors listed
in subparagraphs (i) to (iv) of Article 5.2, and that the level of evidence needed to justify the initiation
of an investigation is lower than the level of evidence required for a preliminary or definitive
determination, the evidence required to initiate an investigation cannot be just "any evidence".**
How could Guatemala possibly think that two delivery notes which failed to identify the type of
cement that was supposed to be a like product to that exported by Mexico to Guatemala, that failed to
indicate the terms and conditions of sale applicable to the prices reported in the aleged invoices for
sdes in the Mexican market and corresponding to two sales transactions expressed in the lowest
possible unit of sale for the marketing of the investigated product, and two import certificates which
showed export volumes at wholesale or distributor level, could be considered as accurate and
adequate evidence, and hence, as sufficient evidence to justify the initiation of an investigation?

332 Although neither Article 5 nor any other provision of the AD Agreement defines the term "sufficient
evidence to justify the initiation of an investigation”, certain panel decisions shed light in this respect, as for
example the report adopted on 27 October 1993, SCM/162, BISD/426, United States - Measures Affecting
Imports of Softwood Lumber from Canada, paragraph 332. Although United States - Softwood Lumber involved
the challenge of an ex officio initiation of a countervailing duty investigation, inter alia because it was argued
that the evidence was insufficient to justify initiation, these elements apply by analogy to the initiation of anti-
dumping investigations aswell.
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6.297 In short, for the purposes of its initiation determination the Ministry failed to take account of
the differences between the evidence submitted by Cementos Progreso of norma vaue and the
evidence of the export price, thereby violating Article 5.2 and 5.3, not to mention Article 2; and since
it did not have accurate and adequate evidence, nor sufficient evidence to justify the initiation of the
investigation, Guatemala should have promptly rejected the application for initiation of the anti-
dumping investigation. By not doing so, it also violated Article 5.8 of the AD Agreement.

(i) Reply to Guatemala's arguments concerning the alleged sufficiency of evidence of threat of
injury to justify the initiation

6.298 Guatemalas arguments concerning the aleged sufficiency of evidence of threat of injury to
initiate the investigation must also be rejected.

6.299 We must begin by refuting certain arguments set forth in paragraph 67 of Guatemalas first
written submission:

"Seeing itsdlf threatened by this flood of imports on its only market, Cementos Progreso had
no choice but to file an application for an anti-dumping investigation with the Ministry of the
Economy. In its application dated 21 September 1995, and the supplementary application of
9 October 1995, Cementos Progreso presented evidence of the injurious effects of dumping
by Cruz Azul in Guatemaa. In particular, Cementos Progreso supplied information relating
to loss of saes, loss of customers and a trend towards penetration of imports which in the
space of a single day increased from basicaly O to 480 tons (representing approximately
US$60,000 in loss of sdes). While this amount may seem small to Mexico, projected over
one year it would represent a substantia portion of the total production and income of
Cementos Progreso in 1995." (Footnote omitted)

6.300 Firstly, Cementos Progreso never supplied information to show that it was threatened by a
"flood" of imports; indeed, its application was supported only by the documentation concerning two
import certificates and smple assertions, unsubstantiated by relevant evidence, as prohibited by
Article 5.2 of the AD Agreement.

6.301 Secondly, Cementos Progreso never presented "evidence of the injurious effects of dumping
by Cruz Azul", since the only documents that could have been considered as evidence in the
application were, as we said, two delivery notes, two import certificates and a "flood" of smple
assartions. Similarly, Guatemala is lying when it claims that Cementos Progreso supplied information
relating to loss of sales, loss of customers and a "trend” towards penetration of imports. Simple
assertion in respect of these factors is not enough to substantiate the argument that the application
contained the information required under subparagraph (iv) of Article 5.2.

6.302 Thirdly, Guatemala cannot contend that it had information concerning an "increase” in the
"trend towards penetration of imports' when the analysis of an import penetration "trend" would in
any case require a study of many more indicators than the two import certificates showing an
incremental difference for only one day while the origina investigation period was six months; it
cannot now argue, in this proceeding, that the mentioned figure (0O to 480 tons) "projected over
one year ... would represent a substantial portion of the total production and income of Cementos
Progreso in 1995". It should be noted that at no time prior to initiation did the applicant or the
Ministry make this projection or any other projection, nor did they examine the volume of imports
against production or consumption in Guatemala as the Ministry now asserts®*®  So that Guatemala
cannot substantiate its allegation that the imports were massive merely by arguing that Cementos
Progreso was threatened by a "flood" of imports, nor can it assert, as it did in paragraph 32 of its ora

333 First written submission by Mexico, paragraphs 136 and 137.
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submission at the first substantive meeting, that Cementos Progreso's application contained import
figures and trends.

6.303 At the same time, in its first written submission (Part Il B, Section 2(b)), Guatemala
maintains that the Ministry had sufficient evidence of threat of injury to initiate the investigation, and
in an effort to develop its postion, it aso makes an unfortunate attempt to counter Mexico's
arguments concerning the insufficiency of evidence of threat of injury to initiate the investigation.

6.304 In paragraph 174 of its first submission, in very eoquent, amost literary terms, Guatemala
displays evident confusion concerning Mexico's arguments relating to the insufficiency of evidence of
threat of injury:

"174. Mexico's suggestion that the Ministry should have delayed initiation in order to gather
more information conjures up Nero playing his violin while Rome was in flames. [...]."
(Emphasis added)

6.305 Similarly, in paragraph 171 of its first submission, Guatemala tries to manipulate Mexico's
position by stating that Mexico "has argued that the Ministry was under obligation to examine more
evidence of injury before initiating the investigation". According to Guatemala, Mexico "insisted that
Guatemaa should have analysed at greater length the evidence before it and should have taken more
time to issue its decision to initiate the investigation”, adding that "Mexico cites the decision of the
Minigtry to initiate its investigation without waiting for fuller information on the actual level of Cruz
Azul's imports.” In a further attempt to counter Mexico's arguments, Guatemala states that "if the
Ministry had taken its time and studied the evidence more carefully, it would have redlized that there
was no judtification for an investigation” and contends that "with due respect for its larger neighbour
inthe north, [...] these arguments are nothing short of ridiculous”.

6.306 It is true that Mexico's arguments, as distorted and manipulated by Guatemala, would seem
ridiculous to anyone. Nowhere has Mexico suggested that Guatemalas violations in this context have
anything to do with the fact that the Ministry should have "taken more time to issue its decision™ or
should have "delayed initiation in order to gather more information” as Guatemala absurdly suggests.
Nor was it a matter of "waiting for fuller information on the actual level of Cruz Azul's imports', but
rather, of the Ministry's complying with its obligation to have sufficient evidence to justify the
initiation. For example, regarding the aleged "massive’ nature of Cruz Azul's imports, the Ministry
had ample time to obtain information on imports before initiation, but preferred to base its decision on
the insufficient information contained in two import certificates, and request information on imports
from the customs authorities only after the investigation had been initiated.

6.307 $till less did Mexico argue that the point at issue was that the Ministry should examine "at
greater length the evidence before it" or that it was "under obligation to examine more evidence of
injury" as Guatemala absurdly tries to suggest. We might respond to these absurd suggestions by
asking what evidence the Ministry had before it of threat of injury? When does Guatemala think that
Mexico ever dtated that the Ministry had any evidence before it of the alleged threat of injury when
deciding to initiate? How many times do we have to repesat that the initiation was based on nothing
more than simple assertions, and that the evidence in support of those assertions was non-existent?

6.308 What evidence could the Ministry have examined at "greater” length, when in fact Mexico
has insisted any number of times that neither Cementos Progreso's application, nor the administrative
file on initiation, contained any evidence at all, let alone relevant, accurate, or sufficient to initiate the
alleged threat of injury and the corresponding causal link, and that the Ministry merely accepted and
adopted outright the simple assertions and even the suspicions of the applicant with respect to the
aleged massive volume of imports and this aleged effect on the Guatemaan domestic industry, in
open violation of Articles 5.2 and 5.3?
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6.309 But suffice it to read the relevant part of Mexico's first written submission, including the
paragraphs to which Guatemala itself refers®, to redlize that Mexico never argued what Guatemala
has presented in a manipulated and tendentious way in an absurd attempt to defend an initiation which
was blatantly inconsistent with the Anti-Dumping Agreement owing to the indisputable fact that it
took place without the dightest evidence in support of the alleged threat of injury. This complete lack
of evidence of injury cannot, under any permissible interpretation of the Agreement, be considered
consistent with the standard of sufficiency stipulated in Article 5.3 for the initiation of an anti-
dumping investigation.

6.310 In an equaly absurd attempt to support the fallacy that the Ministry had "more than
sufficient” evidence of the aleged threat of injury to justify the initiation of the investigation,
Guatemala states, in paragraph 174 of its first submisson®®, that the Ministry knew of certain
information with respect to Cementos Progreso and on aspects such as the cement market in
Guatemala, prices, the increase in imports, and the fact that Mexico was going through a deep
recession, from which is smply inferred that Mexico had an excess capacity.

6.311 To assert that the Ministry knew of this information is not the same as proving that these
alleged facts were duly established by the Guatemalan authority for the purposes of initiating the
investigation. Even assuming, for the sake of argument, that the Ministry knew of the information,
there is no such indication in Cementos Progreso's application, or in the recommendation prepared by
the two advisors, or in the initiation determination, still less in the public notice of initiation. In fact,
Guatemala expressdy acknowledges in the cited paragraph that the Ministry "did not need complete
information to know that imports were rapidly increasing” and that the Ministry merely inferred that
there was excess capacity from its "knowledge" that Mexico was going through a "terrible recession”,
without any element of the administrative file on the initiation or the public notice of initiation
making the dightest reference to any information or evidence in support of the likelihood of an
increase in imports or excess capacity in Mexico. Consequently, these smple assertions cannot be
taken into consideration in evaluating whether the Ministry correctly reached the conclusion that there
was sufficient evidence to justify the initiation of the investigation.

(iii) Reply to Guatemala's arguments concerning the alleged sufficiency of evidence of a causal
link to justify initiation.

6.312 Guatemala argues that the Ministry had sufficient evidence concerning the causal link
between the alleged dumping and the aleged threat of injury, and that Mexico's claim concerning the

334 First written submission by Guatemal a, footnotes 205 to 208.

332 | bid., paragraph 174, which reads:

"Mexico's suggestion that the Ministry should have delayed initiation in order to gather more
information conjures up Nero playing his violin while Rome was in flames. In this submission, we have proved
beyond any doubt that the Ministry had more than sufficient evidence to justify the initiation of an anti-dumping
investigation under Article 5 of the AD Agreement. The Ministry knew the size of the domestic market.
Cementos Progreso exported practically no cement up to 1995, and no-one was interested in exporting cement to
the Guatemalan market. Consequently, Cementos Progreso's production reflected national consumption. The
Ministry did not need complete information to know that imports were rapidly increasing. As explained above,
within a period of afew monthsin 1995, imports increased from basically zero to 25 per cent of consumption in
Guatemala. The Ministry also knew that Mexico was going through a terrible recession and that consumption
and production had decreased dramatically, resulting in thousands of tons of idle capacity. Finally, the Ministry
knew that Cruz Azul's prices were well below those of Cementos Progreso, because the Government regul ated
cement prices and because the Government itself was one of the main purchasers of cement, and because
Cementos Progreso had supplied information on domestic prices.” (Emphasis added by Mexico)
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violation of Article 5.2 and 5.3 based on lack of evidence of a causa link®*® is without merit.
Guatemald's defence is based smply on the argument that:

" ... The clear meaning of Article 5.2 is that there is sufficient evidence of a causd link if the
application provides evidence of dumping in conformity with Article 5.2(iii) and proof of
consequent injury in conformity with Article 5.2(iv). Cementos Progreso met those

requirements’.>*’

6.313 Guatemaas argument is erroneous from various points of view:

6.314 Firdtly, the interpretation of Article 5.2 adduced by Guatemala is smply impermissible, since
even if we assume, for the sake of argument, that there was evidence of dumping and threat of injury
in the application, this does not necessarily and automatically imply, et alone prove, that there was a
causal link, since the state of the domestic industry could be the result of factors other than dumping.
From a gtrictly technica point of view it is possible to imagine that there is dumping and injury
without there necessarily being a causal link between the dumped imports and the injury to a domestic
industry, since the effects on the domestic industry could be the result of other factors. But when
there is insufficient evidence of the existence of dumping or threat of injury to a domestic industry, as
in this case, it cannot under any circumstances simply be assumed that there is evidence of a causa
link.

6.315 Nor isit enough, secondly, to say in refutation of the argument that Article 5.2 and 5.3 were
violated:

"... the application aso referred explicitly to the causa link. The application dated
21 September states that the dumped cement was entering in quantities that were causing
injury to Cementos Progreso. The supplementary application states that Cementos Progreso
was being threatened by massive imports of cement from Mexico. The supplementary
application also describes how the dumped imports were directly affecting the firm's
investments."**® (Emphasis added by Mexico) (footnotes omitted)

6.316 A plain reading of this quotation clearly reveds that the application did not contain any
evidence of the causal link between the dumping and the alleged threat of injury, but only smple
assertions or statements. To "refer to", "to state” or "to describe" something cannot, under any
permissible interpretation of Article 5.2, be considered as consistent with the requirement stipulated
therein to include "evidence" of acausd link. Infact, Article 5.2 expressy prohibits what Guatemaa
has adduced in its defence by firmly stating that:

"[...] Simple assertion, unsubstantiated by relevant evidence, cannot be considered sufficient
to meet the requirements of this paragraph. [...]"***

6.317 Thirdly, Guatemaas defence is not only based on an impermissble interpretation of
Article 5.2, but it also fails to answer Mexico's claim concerning the violation of Article 5.3. Simply
to argue that "the application contained accurate and adequate evidence with respect to the criteria

336 From its first submission onwards, Mexico has maintained that the application did not contain, nor
did the Ministry have before it, any evidence of the causal link for the purposes of its initiation determination,
and that this constituted aviolation of Article 5.2 and 5.3 of the AD Agreement. See paragraphs 165 to 171 of
Mexico's first written submission.

337 First written submission by Guatemala, paragraph 183.

338 |bid., paragraph 184.

339 Article 5.5 of the AD Agreement.
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contained in Article 5.2 (iii) and 5.2 (iv) "does not answer the question of whether there was sufficient
evidence of a causal link to justify the initiation by the Ministry of the Economy of an investigation. **°

6.318 Mexico has being demongtrating throughout this proceeding that the application did not
contain relevant evidence of dumping or of threat of injury, nor did the Ministry obtain ex-officio any
evidence thereof, initiating the investigation without sufficient evidence of dumping and of threat of
injury. Thus, the only possible conclusion is that the Ministry of the Economy could not, under any
circumstances, simply assume that there was sufficient evidence to demonstrate a causal link either.

6.319 In short, when there is insufficient evidence of dumping and threat of injury to justify
initiation as in this casg, it cannot smply be argued, as Guatemala has done, that "the Ministry had
sufficient evidence of acausal link", as this merely reflects a poor attempt to demonstrate what cannot
be demonstrated.

3. Claims Under Articles 5.7 and 5.8 — Simultaneous Consideration of Evidence of Both
Dumping and Injury

@ Submissions of Mexico
6.320 Mexico advances the following arguments under Articles 5.7 and 5.8 of the AD Agreement:

6.321 Degspite the obvious lack of sufficient evidence of the alleged dumping and the aleged threat
of injury, the Ministry of the Economy did not rgect Cementos Progreso’s application for initiation
but, on the contrary, initiated the investigation improperly basing itself on the submission of two
delivery notes and two import certificates and on mere allegations and conjectures unsubstantiated by
evidence.

6.322 It isthus obvious that the Guatemalan authority violated Article 5.7 of the AD Agreement by
failing to examine the evidence of dumping and threat of injury simultaneously, in accordance with
Articles 2 and 3 of the Agreement, when deciding whether or not to initiate the investigation.

6.323 Moreover, the relevant section of Article 5.8 makes a specific reference to rgection of
applications submitted in accordance with Article 5.1 as soon as the authorities concerned are satisfied
that there is not sufficient evidence of either dumping or of injury to justify proceeding with the case:

"5.8. An application under paragraph 1 shal be rejected and an investigation shall be
terminated promptly as soon as the authorities concerned are satisfied that there is not
sufficient evidence of either dumping or injury to justify proceeding with the case

[..]

6.324 This provison is clearly related to Article 5.2 and 5.3 and can only be interpreted to mean that
an investigation cannot be initiated unless there is sufficient evidence of dumping and injury. Where
thisis not the case, the application must be rejected by the investigating authority and an investigation
may not be initiated.

6.325 As has been established in previous decisions by panels, failure to comply with the provisions
on initiation laid down in the AD Agreement cannot be remedied or replaced by measures subsequent

349 | n this connection, the Panel in the case " Guatemala — Cement 1" found:

"7.53 We have concluded that the question whether there is 'sufficient evidence' to justify initiation is
not answered by a determination that the application contains all the information ‘reasonably available'
to the applicant on the factors specified in Article 5.2 (i) to (iv). [...] "See aso paragraphs 7.49 and
7.50 of the same document.
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to initiation of the investigation®*' as the very purpose of Article 5 is to ensure compliance with
specific minimum criteria before deciding to initiate an investigation.*** Not only should Cementos
Progreso’ s application have been rgjected, but the investigation should never have been initiated.

6.326 The Ministry of the Economy therefore violated Article 5.8 of the AD Agreement by not
rejecting the application made by Cementos Progreso and by not refraining from initiating the
investigation due to the lack of sufficient evidence of dumping and threat of injury to justify initiation
in accordance with Articles 2 and 3 of the AD Agreement respectively.

(b) Response of Guatemala

6.327 Thefollowing are Guatemala's arguments in response to Mexico's claims under Articles 5.7
and 5.8:

6.328 Mexico asserts that Guatemala initiated the investigation at issue without sufficient evidence
of dumping and injury.?** Mexico argues that as a result, Guatemala violated Article 5.7 of the Anti-
Dumping Agreement.>*

6.329 Artide 5.7 stipulates that "the evidence of both dumping and injury shal be considered
simultaneously” when an authority makes its determination with respect to initiation.**® Mexico's
claim that Guatemala violated Article 5.7 is no more than a claim, because it is not substantiated by
facts or arguments. In addressing the burden of proof above, we showed that when a complainant
fails to substantiate a claim, that claim must be rgjected. Mexico's claim concerning Article 5.7 must
be regjected.

6.330 Even assuming, for the sake of argument, that the Panel were to alow Mexico to maintain its
claim with respect to Article 5.7, that claim should not be allowed to prevail because it is without
merit. Our earlier discusson of the subject (which we incorporate here by reference) shows
sufficiently clearly that Guatemala fully examined the accuracy and adequacy of the evidence before
it with respect to dumping and injury. There is no evidence, and Mexico certainly does not cite any,
that could lead this Panel to conclude that the Ministry examined one category and not the other prior
to the initiation of the investigation at issue.

(i) There was sufficient evidence of dumping and injury

6.331 According to Mexico, "the Ministry of the Economy ... violated Article 5.8 of the AD
Agreement by not rejecting the application made by Cementos Progreso and by not refraining from
initiating the investigation due to the lack of sufficient evidence of dumping and threat of injury
...". ¥ This last minute argument must be rejected for the following reasons:

341 Some GATT Panels considered this issue in the context of the Tokyo Round Agreement on
application of Article VI of the GATT. See, for example, United States — Gray Portland Cement and Clinker,
above footnote 26, paragraph 5.37, where it is concluded that "afailure to observe the requirementsin Article 5
could not be remedied by action subsequent to the initiation of the investigation ..."; and United States —
Imposition of Anti-Dumping Duties on Imports of Seamless Stainless Steel Hollow Products from Sweden,
ADP/47, Report of the Panel published on 29 August 1990 (not adopted), paragraph 5.20, which states that
"there was no basis to consider that an infringement of this provision could be cured retroactively". See also
Guatemala — Cement, paragraph 8.6.

342 United States — Gray Portland Cement and Clinker, paragraph 5.37.

343 First submission of Mexico, paragraph 172.

344 | dem, paragraph 173.

345 AD Agreement, Article 5.7.

348 First submission by Mexico, paragraph 177.
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6.332 Like Mexico's claim with respect to Article 5.7, this claim with respect to Article 5.8 is no
more than just that: a claim unsubstantiated by any facts or arguments. Thus, Mexico has failed to
assume the burden of the proof as required of it, and its claims should be rejected. If, nevertheless,
the Panel were to alow Mexico to maintain this claim, like all other such claims, it should not be
allowed to prevail because it is without merit.

6.333 Firdtly, the first sentence of Article 5.8 states that "an application under paragraph 1 shdl be
rejected and an investigation shall be terminated promptly as soon as the authorities concerned are
satisfied that there is not sufficient evidence of either dumping or injury to justify proceeding with the
case.®’ The next sentence identifies certain situations requiring "immediate termination” of an
investigation.>*® The wording of Article 5.8 makes it clear that it is only applicable after the initiation
of the investigation.

6.334 This interpretation of Article 5.8 is confirmed by negotiating history. The origins of this
provison can be found in Article 5(c) of the Kennedy Round Anti-Dumping Code, the title of which
was the same as that of the current Article 5: "Initiation and Subsequent Investigation”. However
during the Kennedy Round of multilateral trade negotiations, this text was included in Article 7 of the
Draft Anti-Dumping Code under the title "Subsequent Consideration”.**® This suggests exactly what
the ordinary meaning of the current text is, i.e. that Article 5.8 is applicable to the consideration and
conduct of anti-dumping investigations after they have been initiated.

6.335 Secondly, even if we assume, for the sake of argument, that this approach to Article 5.8 were
rejected, Guatemala respectfully submits that if this Panel applied the appropriate standard of review,
it could not conclude, as Mexico claims, that the investigation at issue was initiated without sufficient
evidence of dumping and threat of injury. In earlier sections of this submission we presented our
arguments and opinions on the matter, and we shall simply incorporate them here by reference.

(i) The determination of initiation by the ministry is not subject to examination by the panel as a
denovo review

6.336 Throughout its first submission, Mexico argues for a standard of review which would require
this Pandl, illegdly, to substitute its judgement for that of the investigating authority in Guatemala.
Mexico repeatedly urged the Panel to examine the evidence which the Ministry had before it and to
find that the said evidence was not sufficient to justify the initiation of an anti-dumping
investigation.*® Articdle 17.6 of the Anti-Dumping Agreement prescribes a standard of review.
Article 17.6(i) stipulates that panels should respect the factual decisions of an investigating author ity
when "the establishment of the facts was proper and the evaluation was unbiased and objective, even
though the panel might have reached a different conclusion ... ". If these conditions are satisfied, the
evaluation of the national investigating authority will not be overturned, even if the pand has reached
adifferent conclusion. **

347 AD Agreement, Article 5.8 (emphasis added).

348 For example, when the margin of dumping isde minimis. See United States — DRAM, WT/DS99/R,
adopted on 19 March 1999, paragraph 6.90.

349 5ee TN.64/NTB/W/16,6 (3 March 1967); TN.64/NTB/W14,6 (9 December 1966).

350 see, for example, first submission of Mexico, paragraphs 91, 126, 138, 159, 161-62, 170-71.

31 As mentioned when we discussed the standard of review above, the Panel in the case Korea —
Resins arrived at this same conclusion:

"The Panel considered that a review of whether the KTC's determination was based on

positive evidence did not mean that he Panel should substitute its own judgement for that of

the KTC asto the relative weight to be accorded to the facts before the KTC. To do so would

ignore that the task of the Panel was not to make its own independent evaluation of the facts

before the KTC to determine whether there was material injury to the industry in Korea but to

review the determination as made by the KTC for consistency with the Agreement, bearing in
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6.337 Thus, the limited scope of the Article 17.6(i) review means that: (@ panels should not
reassess the evidence; and (b) panels cannot carry out ade novo review®** As long as the decision of
the Ministry to initiate the investigation at issue rests on facts that were adequately established and
assessed on an unbiased and objective basis, the panel should respect that decision.

6.338 Mexico asserts that the determination made by the Ministry concerning the initiation reflected
a complete omission in assessing the accuracy and adequacy of the evidence and a partial anaysis of

the evidence. An impartia reading of the Ministry's determination and of the facts in this dispute
shows that the Ministry examined the facts that it had before it completely and fairly, and made a
determination that was reasonably supported by those facts. Mexico or this Panel may carry out a
de novo review and arrive at a different conclusion, but that is not the Pandl's function

6.339 In conclusion, Mexico did not meet the requirement to demonstrate, under the applicable
standard of review, that Guatemala's factual findings were made in an inadequate and partial manner.
Although Mexico argues that the factua determinations at issue were biased and partia, it has not
provided any evidence in support of its arguments. Similarly, there is no indication of partidity in the
way in which the evidence was interpreted by the Guatemalan authorities>® At best, al Mexico has
done is to offer an aternative reading of the evidence, or in some cases, it has merely suggested that
an dternative reading might be possible, and not that the factua record required an aternative
finding. In view of this stuation, there is smply no reason whatsoever why the Panel should
substitute its interpretation of the facts for that of the Guatemalan authorities, and to do so would
smply infringe the clear standard of review applicable to anti-dumping disputes under Article 17.6(i)
of the AD Agreement.

(c) Rebuttal of Mexico

6.340 Mexico rebuts Guatemala's response to its claims under Articles 5.7 and 5.8 as follows:

6.341 As Mexico has argued before, it is clear from the proven circumstances in which the
investigation at issue was initiated that Guatemaa aso violated Article 5.7 and 5.8 of the Anti-
Dumping Agreement. That is, it can also be seen from the evidence that Mexico supplied to the Panel
on the basis of the administrative file of Guatemalas investigation that in deciding whether or not to
initiate the investigation, the Ministry failed to consider smultaneoudy the evidence of both dumping
and injury in accordance with the provisions of Articles 2 and 3.

6.342 In Mexico's view, this is not a smple requirement under the Agreement, but a provision
which in al cases reinforces the examination required under Article 5.3 and its standard of objective
sufficiency of the evidence. If it had conducted this examination simultaneoudly as required by the
Agreement, the authority would not have been able to consider two delivery notes and two import

mind that in a given case reasonable minds could differ as to the significance to be attached to

certain facts. The Panel considered that a proper review of the KTC's determination against

the requirement of positive evidence under Article 3.1 meant that it should examine whether

the factual basis of the findings articulated in the determination was discernible from the text

of the determination and reasonably supported those findings."

ADP/92, 2 April 1993, paragraph 227.

352 See the Cartland Letter, footnote 159 above.

353 | n the Panel Report EC - Imposition of Anti-Dumping Duties on Imports of Cotton Yarn from Brazil,
ADP/137, adopted on 30 October 1995, paragraphs 512-513, the Panel determined that when an investigating
authority had before it two sets of inconsistent data neither of which was necessarily more precise than the other,
the decision of the investigating authority to base its determination on one of those sets of data and not the other
did not show any bias or lack of objectivity. In Guatemala's opinion, when one of the parties tries to prove that
the determination of the investigating authority is not "unbiased” in the meaning of Article 17.6(i), it must
provide positive evidence that the decision was influenced by a bias or prejudgement. Mere allegation or
conjecture cannot in any way discharge the burden that rests with the challenging party in this respect.
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certificates as sufficient evidence of dumping within the meaning of Article 2, let done as sufficient
evidence of injury within the meaning of Article 3.

6.343 Moreover, faced with the conclusion that would inevitably have resulted from such an
examination, if the authority had conduced that the evidence was insufficient, the Ministry should
have regjected the application submitted by Cementos Progreso and refrained from initiating the
investigation in accordance with Article 5.8. But Guatemala seems to have disregarded both the letter
and the object and purpose of this provision.

6.344 Indeed, Mexico consders the interpretation of Article 5.8 proposed by Guatemaa to be
totally impermissible®* According to Guatemala, Article 5.8 is only applicable to the rejection of an
application after the initiation, to terminate an investigation. Under this interpretation, an
investigation could be initiated without sufficient evidence of dumping and injury, which would
totally contradict the text of this provision which refers to the rejection of an application as soon as
the authorities concerned are satisfied that there is not sufficient evidence of either dumping or of
injury to justify proceeding with the case®® Likewise, Guatemala's interpretation goes against the
logic of the standard of objective sufficiency established in Article 5.3. What point would there be in
Article 5.3 requiring sufficient evidence to justify initiation of an investigation if Article 5.8,
according to Guatemaas interpretation, permitted the initiation of the investigation in spite of
insufficient evidence?

6.345 Findly, in this connection, paragraph 39 of Guatemalas ora submission a the first
substantive meeting with the parties states:

"[...] [ As we explain in our written submission, this provison does not apply to the
initiation of anti-dumping investigations. Asthe Panel in Corn Syrup from the United Sates
recently found (paragraph 7.99), Article 5.8 only applies after the initiation of an
investigation. ... Besides being a correct interpretation of Article 5.8, this interpretation also
underscores the low evidentiary threshold for initiation under Article 5.3. In other words, if
the allegations that warrant initiation are later proven not to "justify proceeding with the
case', importers are protected by Article 5.8 which requires "prompt " termination of the
proceeding”.

6.346 We cite below paragraph 7.99 of the report of the Panel which recently examined the case
Mexico — Corn Syrup®® in order to refute Guatemala's erroneous reading of this conclusion:

[...] Inour view, Article 5.8 does not impose additional substantive obligation beyond those
in Article 5.3 on the authority in connection with the initiation of an investigation. That is, if
there is sufficient evidence to judtify initiation under Article 5.3, there is no violation of
Article 5.8 in not rgecting the application. [...] (Emphasis added)

6.347 As can be seen, the Panel in Mexico — Corn Syrup certainly did not establish that Article 5.8
applied only after the initiation of an investigation as Guatemala mistakenly triesto suggest. What the
Pand established is that Article 5.8 does not impose any additional substantive obligations beyond
those in Article 5.3 as long as there is sufficient evidence to justify the initiation of an investigation.

354 First written submission by Guatemala, paragraph 193.

355 This was the view taken by the Panel in Guatemala — Cement |, which added:

"Merely that Article 5.8 continues to outline circumstances in which an investigation must be
terminated, which presumes that it has been initiated, does not support the conclusion that the
Article does not refer to rejection of an application prior to initiation if the authorities conclude that
there is not sufficient evidence of dumping and injury”. See the report of the Panel in Guatemala —
Cement |, paragraph 7.59.

356 Report of the Panel in Mexico — Corn Syrup.
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In fact, this conclusion reaffirms Mexico's position that Article 5.8 applies before the initiation and
not after, since it is a supplementary provision to Article 5.3 in that it requires the authority to reject
the application and to refrain from initiating an investigation when there is not sufficient evidence to
justify such initiation.

(d) Guatemala's Response to Rebuttal of Mexico

6.348 Guatemala responds by claiming that it did not violate Articles 5.7 and 5.8 when it notified
the initiation of the investigation. The following are its arguments in this regard:

6.349 Mexico dso errs in asserting that Guatemala violated Article 5.7 and 5.8 of the AD
Agreement when it initiated the investigation. Firstly, as we explained in our first submission,
Article 5.8 does not apply to the initiation of anti-dumping investigations. As recently found by the
Panel in Corn Syrup, Artide 5.8 only applies after the initiation of an investigation.*®” Thus, for
example, had the Ministry received import data from its customs authorities after the initiation of the
investigation indicating that the imports were negligible, Guatemala would have been required under
Article 5.8 to terminate the investigation. Besides being a correct interpretation of Article 5.8, this
interpretation also underscores the low evidentiary threshold for initiation under Article 5.3. In other
words, if the alegations that warrant initiation are later proven not to justify "the initiation of an
investigation”, importers are protected by Article 5.8, which requires "prompt" termination of the
proceeding.

6.350 Secondly, even if Article 5.8 were applicable to initiations, the challenged investigation was
initiated on the basis of "sufficient evidence" within the meaning of Article 5.3. Aswe discussed in
greater detail in our first submission, the Ministry examined the "accuracy and adequacy” of the
evidence accompanying the ori%i nal application and the supplementary application with respect to
dumping, injury and causdl link.**® Thus, Guatemala complied with Article 5.7 and 5.8 of the AD
Agreement (to the extent that the latter was applicable to the initiation of the investigation).

C. GUATEMALA'SNOTIFICATION OF THE INITIATION OF THE INVESTIGATION

1. Claims Under Article 55 — Notification On Receipt of Properly Documented
Application for Investigation

E)] Submissions of Mexico

6.351 Mexico claims that Guatemala was in violation of its obligations under Article 5.5 of the AD
Agreement. Itsargumentsin thisregard are asfollows:

6.352 Artide 5.5 of the AD Agreement states the following:

"5.5. The authorities shall avoid, unless a decision has been made to initiate an
investigation, any publicizing of the application for the initiation of an investigation.
However, after receipt of a properly documented application and before proceeding to
initiate an investigation, the authorities shall notify the government of the exporting
Member concerned.”

6.353 Moreover, footnote 1 to the AD Agreement defines the concept of "initiated" relating to an
invegtigation as follows:

37 WT/DS/132/R, paragraph 7.99.
358 See first submission by Guatemala, paragraphs 138-87.
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"The term ‘initiated’ as used in this Agreement means the procedural action by which
aMember formally commences an investigation as provided in Article 5."

6.354 In the light of the foregoing, one of Guatemaa's obligations was to notify the exporting
Member's Government after receiving a properly documented application and before proceeding to
the "procedura action™ by which an investigation formally commences.

6.355 Guatemaa, however, only notified the Government of Mexico of initiation of the
investigation on 22 January 1996. This delay congtitutes a violation of Article 5.5 of the AD
Agreement. In order to show this, the following arguments have to be taken into account.

(i) Guatemala - Cement Initiated the investigation on the same date on which it published the
"Public Natice of the Initiation of the Investigation Pursuant to a Complaint of Dumping"

6.356 The initiation of an investigation is one of the structura elements of dumping disciplines.
The fact that initiation is a forma act corresponds to a logica structure: an anti-dumping
investigation involves severa actors in addition to the authority itself and implies compliance with a
timetable. The information provided by interested parties is extremely important in allowing the
authorities to make their determinations. This is why it would be illogica to assume that an
investigation could be initiated on just any date or as a result of an internal act by the investigating
authority.

6.357 In the present case, Guatemaa decided formally to initiate the investigation upon publication
of the "Public notice of the initiation of the investigation pursuant to a complaint of dumping” in the
Diario Oficial de Centro América on 11 January 1996. This has been the interpretation given by the
Guatemalan authorities throughout the investigation. Several documents attest to this.

6.358 Firstly, resolution 2-95 of the Directorate of Economic Integration of the Guatemaan
Ministry of the Economy, dated 15 December 1995, expressly stated that the date of initiation of the
investigation was deemed to be the date of publication in the Diario Oficial de Centro Ameérica and
ordered that the corresponding notifications be made.

6.359 Secondly, resolution 000042 of 9 January 1996, issued by the Ministry of the Economy,
announcing the decision to give public notice of initiation that would take effect "on the day of
publication of the natice in the Diario Oficial".

6.360 Furthermore, in its letter to the Government of Mexico dated 26 July 1996, Guatemaa
indicates the following:

"We sincerely regret that your country was not notified before the publication of the
resolution for the initiation of the investigation, and we offer our sincere apologies in
that regard. This was due to a dip on the part of the persons responsible for effecting
the notifications, as they were not familiar with the provisions applicable to anti-
dumping investigation procedures. Once again, please accept our apologies.”

6.361 It should be noted that Guatemala refers to "the publication of the resolution for the initiation
of the invedtigation". In other words, Guatemala specificaly dates that the "resolution for the
initiation of the investigation" was a publication. On 26 July 1996, the only publication concerning
the investigation was the public notice of initiation of 11 January 1996.

6.362 Moreover, in Guatemaas preliminary determination it was decided "to pursue the
investigation initiated on 11 January this year".
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6.363 When referring to the initiation stage of the investigation, Guatemala's fina determination
referred solely to "Notice of the initiation of the investigation”.

6.364 Thus, it is indisputable that Guatemaa initiated the anti-dumping investigation on
11 January 1996, the date of publication of the "Public notice of the initiation of the investigation
pursuant to a complaint of dumping”. Moreover, Guatemala s interpretation that the public notice of
initiation itself constituted the initiation of the investigation was consistent throughout the
investigation.

(i) The Guatemalan authorities did not notify the Government of Mexico before proceeding to
initiate the investigation.

6.365 As proof of this argument, we refer to the letter sent by the Guatemalan authority to the
Mexican Embassy in Guatemaa City. This notification was received by the Mexican Embassy on 22
January 1996. Having noted that Guatemala initiated the investigation on 11 January 1996, it is
obvious that the Guatemalan authority did not notify the Government of Mexico before initiating the
investigation.

6.366 As mentioned above, Guatemala's letter of 26 July 1996 expresdy recognizes that Mexico
was not notified "before the publication of the resolution for the initiation of the investigation".

6.367 The AD Agreement obliges the investigating authority to notify the exporting Member in two
instances:

(a@ Initiation of an investigation (Articles 5.5 and 12.1.1);
(b) on-the-spot investigations (Article 6.7 and paragraph 6 of Annex 1).

6.368 As the letter refers to publication of the resolution to open the investigation, Guatemala was
certainly referring to the notification mentioned in Article 5.5 of the AD Agreement.

(i) By not notifying the Government of Mexico before proceeding to initiate the investigation,
Guatemala violated Article 5.5 of the AD Agreement

6.369 Having established the preceding facts, we shall now refer to the usual meaning of the terms
in Article 5.5 of the AD Agreement, including the following: "after receipt of a properly documented
application and before proceeding to initiate an investigation, the authorities shall notify the
government of the exporting Member concerned”'. As dready indicated, the facts set out in this
section clearly show that Guatemala did not comply with the obligation in Article 5.5 to notify
Mexico "after receipt of a properly documented application and before proceeding to initiate an
investigation”.

6.370 It is interesting to note that the Guatemalan authorities were aware of their obligation to
notify. In resolution 2-95 of 15 December 1995, the Ministry of the Economy decided to notify the
interested parties (including the Government of the exporting Member). Likewise, resolution 000042
of 9 January 1996 indicates that the interested parties (including the Government of the exporting
Member) should be natified.

6.371 In addition, in its letter of 26 July 1996, the Government of Guatemala apologized to the
Government of Mexico for not having notified Mexico prior to publication of the resolution to open
the investigation and attributes this to "a dip on the part of the persons responsible for effecting the
notifications, as they were not familiar with the provisions gpplicable to anti-dumping investigation
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procedures’.*®  This letter clearly shows that the Guatemaan authorities interpreted the AD
Agreement in such away that the notification referred to in Article 5.5 was made after initiation itself
and that this violated the Article.

6.372 It impossible to know the reasons which incited Guatemala to notify after having initiated the
investigation. Nevertheless, it is obvious that, by failing to notify the Government of Mexico before
proceeding to initiate the investigation, Guatemala violated Article 5.5 of the AD Agreement.

(b) Response of Guatemala
6.373 Thefollowing are Guatemala's responses to Mexico's claims relating to natifications:

6.374 Guatemda argues, in response to Mexico's claims under Article 5.5, that its notification to
Mexico did not impair the right of Mexico and Cruz Azul to mount atimely defence. Its response is
asfollows:

6.375 According to Article 5.5, "before proceeding to initiate an investigation, the authorities shall
notify the Government of the exporting Member concerned.” Article 6.1.3 stipulates that "as soon as
an investigation has been initiated, the authorities shal provide the full text of the written application
received... to the known exporters and to the authorities of the exporting Member", while according
to Article 12.1 "when the authorities are satisfied that there is sufficient evidence to justify the
initiation of an anti-dumping investigation pursuant to Article 5, the [exporting Member and other
interested parties] shall be notified and a public notice shall be given."

6.376 The object and purpose of these provisions is to ensure that when an investigation is opened
the exporting Member and its exporters can defend their interests in an appropriate and timely
manner. Clearly, the object and purpose of these provisons is not to give an "advantage" to the
exporting Member or its exporters before the investigation begins. The only Article that requires
notification "before proceeding to initiate an investigation” is Article 5.5, but this Artide does not
gpecify any minimum interval between the act of notification and the act of investigation. Thus, for
the purpose of complying with Article 5.5 the investigating authority could notify at 8 am. and
initiate the investigation at 8.01 am.. Moreover, as distinct from Article 13.1 of the SCM Agreement,
Article 5.5 does not require Members to hold consultations between the time of notification and the
initiation of the investigation.

6.377 As shown below, Guatemaa complied with each and all of the above-mentioned articles and
did nothing to impair the right of Mexico or Cruz Azul to mount atimely and appropriate defence.

() Under Guatemalan legidation, the investigation was not and could not have been initiated
until Mexico and Cruz Azul had received timely notice of the investigation

6.378 Guatemala complied with Article 5.5 because it did not effectively initiate the investigation
until Mexico had received the official notification made on 22 January 1996. In refraining from
beginning the actual investigation until Mexico had been notified, Guatemala complied with its own
notification legidation. In particular, Article 12 of the Guatemalan Constitution, which takes
precedence over all provisions relating to due process and the right to a hearing, establishes that
notification is a sine qua non for the initiation of any legal proceeding.®® The constitutional

359 1t should be noted that there is a specific reference to the (i) personnel responsible for notification,

and (ii) i%norance of the provisions applicable to anti-dumping investigation procedures.
0 See, for example, case 40-93 of the Constitutional Court of the Republic of Guatemala,
3August 1993, Gaceta Jurisprudencial No. 29 (Article 12 of the Constitution stipulates that the defence of the
person and his rights are inviolable; the guarantee of audiator inter partes is ensured by the notification
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guarantee concerning the obligation to give notification is developed in Article 66 of the Code of
Civil and Commercia Procedure® and in Article 45(e) of the Law on the Organization of Justice. In
accordance with Article 26 of the Law on Administrative Appeals, these provisions are applicable to
administrative acts. In drict compliance with the above-mentioned legidation, athough the
resolution would establish a specific date for the initiation of the investigation, the Ministry was
obliged to postpone it until the working day following the day on which the Government of Mexico
was notified of the decision to initiate an investigation®® and this is what the Ministry did. If
Guatemala had proceeded with the investigation without having previoudy notified Mexico and Cruz
Azul, either of them could have brought an amparo action to annul the investigation, but neither
Mexico nor Cruz Azul made use of that remedy.**®

6.379 It should be noted that in its own anti-dumping investigations Mexico does not comply with
the provisions of Article 5.5 as dtrictly as it would have Guatemala do in this proceeding. On
4 September 1997, the United States requested Mexico to hold consultations with respect to an
anti-dumping investigation on corn syrup imports. These consultations were requested, inter alia,
because Mexico had not notified the United States "before proceeding to initiate an investigation"
which, in the opinion of the United States, was an infringement of Article 5.5. The file on this
investigation shows that the Mexican investigating authority issued the initiation decision on
17 February 1997 and published it at 6.00 am. on 27 February, but the Government of Mexico did not
notify the United States until 9.48 p.m. on 27 February. Mexico did not notify the Government of the
United States either before issuing the initiation decision on 17 February or before publishing the
notice of initiation on 27 February.

(i) In its reply to the questionnaire Cruz Azul acknowledges that the investigation was not
"initiated” until 22 January 1996

6.380 As dready pointed out, Guatemalan legidation requires that notification be given before any
investigation is carried out. Mexico acknowledges that Cruz Azul was notified on 20 January 1996
before any step had been taken to conduct an investigation.*® Clearly, having received the
notification on 20 January 1996, a Saturday, Cruz Azul considered that the effective initiation date
was 22 January 1996, the first working day following the date of notification. In fact, Cruz Azul
expressly records in its reply to the Ministry's questionnaire that the investigation was initiated on
22 January 1996 and not 11 January 1996 as the Government of Mexico now claims.

(i)  Notifying Mexico on 11 January 1996 or before that date would not have affected the course
of the investigation

6.381 The aleged delay in giving notification under Article 5.5 of the Anti-Dumping Agreement
(which Guatemaa does not accept) did not impair Mexico's rights in the proceeding and in
accordance with generally accepted principles of international law was merely a harmless error.
Article 17.6(ii) of the Anti-Dumping Agreement stipulates that "the panel shal interpret the relevant

communicating the judicial or administrative decision to the subjects of the proceedings,; depriving a person of
areasonabl e opportunity to be heard is an infringement of the constitutional protection of due process).

361 gee, for example, case 80-88 of the Constitutional Court of the Republic of Guatemala,
7 November 1988, Gaceta Jurisprudence No. 10 (notification under Article 66 in the form laid down in
Article 71 gives effect to the guarantee of a hearing and preserves the right of defence; failure to notify would
violate the fundamental rights fully guaranteed by the Constitution, would introduce uncertainty into the judicial
system and would render the other party defenceless).

362 Article 45(e) of the Law on the Organization of Justice (“€" any time-limit must be calculated from
the day following the date of the last notification).

363 The fact that neither Mexico nor Cruz Azul brought an amparo action shows that both considered
that their right to a timely and appropriate defence was intact. Moreover, the object and purpose of the WTO
provisions concerning notifications were duly respected.

364 Mexico's first written submission, para. 206.
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provisons of the Agreement in accordance with customary rules of interpretation of public
international law". WTO panels have recognized that "the customary rules of interpretation of public
international law" are those incorporated in the Vienna Convention on the Law of Tregaties (the
Vienna Convention).*® Thus, the expression "customary rules of interpretation of public international
law" in Artide 17.6(ii) of the Anti-Dumping Agreement also refers to the rules laid down in the
Vienna Convention.

6.382 Artide 31.3 of the Vienna Convention establishes that, in addition to the text, consideration
must be given to "any relevant rules of international law applicable in the relations between the
paties’. Accordingly, in arriving a a decison, a WTO pand should apply the relevant rules of
international law.

6.383 In accordance with Article 38(1) of the Statute of the International Court of Justice, the
sources of international law include, inter alia, the "genera principles of law recognized by civilized
nations’.**®  The principle of harmless error, which states that a party must show injury before
obtaining the right to be compensated for a procedural error, is a generd principle of law recognized
by civilized nations. The response to the violation of a substantive rule is very direct; the nationa
measure is condemned and its withdrawal is requested. Violations of procedura rules may aso be
condemned. However, the question is whether it can be said that a decision involving such aviolation
is flawed. The retrogpective rejection of adminigtrative decisions can give rise to immense confusion
and to avoid this most national legal systems are prepared to accept that a minor procedural error does
not invalidate the decision.

6.384 The Members of the WTO make extensive use of the doctrine of harmless error in connection
with infringements of procedural rules in civil and crimina proceedings. In Australia, for example,
the courts agreed that a delay in lodging an application, for the purpose of examining a report and
preliminary finding of the Australia Customs Service, was a harmless error since the delay was
unlikely to have prejudiced the respondent®®” Similar decisions have been taken in the United States.
For example, in Intercargo Insurance company v. United States, the court applied the principle to
defective notices for extension of liquidation period sent by the customs service to an importer.*® In
fact, the United States federal rules of civil procedure stipulate that "the court at every stage of the
proceeding must disregard any error or defect in the proceeding which does not affect the substantial
rights of the parties'.>®

6.385 Expressions of this principle or its equivaent are aso to be found in the crimina proceedings
of many WTO Members. In Namibia, for example, it has been held that when a verdict has not been
tainted by an irregularity committed during the trial, the verdict should stand.®”® A similar approach
has been adopted by the courts of Guatemala and other Member countries of the WTO such as Spain,
Canada, Australia and the United States®"*

36 See, for example, Japan - Taxes on Alcoholic Beverages. WT/DS8/R, paragraph 6.7 (11 July 1996).

3% gtatute of the International Court of Justice, 1945 ICJ, Article 381.

%7See, for example, C.A. Ford v. Comptroller General of Customs, Fed. 854 (D.N.S.W.
24 November 1993) (Australia) (the two-week delay was judged harmless because it was unlikely to prejudice
the respondents, the Australian industry or the importers).

368 83 F. 3d 391 (Fed. Cir. 1996) (United States).

%9 Fed. R. Civ. P. 61.

3705ee, for example, S.V. Shikunga, 1997 (9) B.C.L.R. 1321 (NmS).

37See, for example, Constitutional Court of Guatemala, Gaceta Jurisprudencial, No. 12, Case 37-89,
Cons. |1 (the applicant drew attention to alleged irregularities, but these did not prevent him from learning of the
existence of an administrative proceeding that affected his interests and taking the necessary corrective action),
9 May 1989; Thaman, Spain Returns to Tria by Jury, Hastings Int'l. and Comp. L. Rev., 241.349 No. 478
(Winter 1998) (referring to the application of the harmless error principle in Spanish criminal proceedings);
R.v. Bevan [1993] 2 S.C.R. 599 (application of the harmless error principle by the Canadian Supreme Court);



WT/DS156/R
Page 134

6.386 Harmless error is aso accepted by internationa courts. For example, the International Court
of Justice recognizes the concept®” It is also recognized and applied by the European Court of
Justice where "an error of law made by the [court of first instance] will not suffice to quash its
decision if it was harmless and the same outcome could have been properly reached in the absence of
error.”*”® Moreover, when a WTO Member requests the Appellate Body to "reverse a panel's ruling
on matters of procedure it must demonstrate the prejudice generated by the legal ruling."*"*

6.387 For its part, Mexico incorporated the harmless error concept in articles 237-238 of its Federal
Tax Code according to which an administrative decision by SECOFI in unfair trading cases will only
beillega if the procedura error harms the individual.

6.388 Within the context of the present dispute, the application of the harmless error principle
means that the Pandl should examine Guatemalas acts and decide whether the non-fulfilment of a
procedural obligation should be overlooked on the grounds that the omission did not prejudice the
rights of Mexico or Cruz Azul. A pane established under the Tokyo Round Anti-Dumping Code
recognized the principle of harmless error but considered that it was inapplicable under the
circumstances of the case beforeit. *”° The case of Brazl —Milk Powder was certainly decided by the
panel in this way since the investigating authority had notified importers of the initiation of the
investigation 22 days after the public notice of initiation and 1 day before imposing a provisiona
measure®’®  Meanwhile, the exporting government was notified more than two months after
publication and one month after the provisional measure was imposed.®””  Accordingly, the panel did
not accept the argument that these delays constituted "harmless error” because it considered that they
had clearly prejudiced the defence of the interests of the interested parties®”

6.389 Asdistinct from the circumstances of Brazil — Milk Powder, in Guatemalas case the aleged
delay in giving notification was only 11 days, between initiation and notification the investigating
authority did not engage in any investigation-related activity and all the interested parties had
sufficient time and opportunity to participate in the proceedings, the provisiona measure was not
imposed until several months after receipt of the notification. Thus, the aleged delay in notifying
Mexico of the initiation of the investigation was a "harmless error", since it did not prejudice Mexico's
rights under the AD Agreement.

6.390 In fact, the alleged procedura error in not having given Mexico timely notice in accordance
with Article 5.5 had no effect on the development of the anti-dumping investigation. 1f Mexico had

Wilde v. The Queen (1988) 164 CLR.365, Slip op. (FC) (application of the principle in Australia); Fed. R.
Crim. P. 52(a) (United States) ("no error, defect, irregularity or variation that does not affect substantial rights
should be taken into account™).

3725ee, for example, Appeal relating to the jurisdiction of the ICOA Council (India v. Pakistan), 1972
[.C.J. 46 (18 August) (Separate Opinion of Judge Dillard) ("it would appear that even if there were error, it was
harmless error").

3735ee K onstantin J. Joergens, True Appellate Procedure or Only a Two-Stage Process? A comparative
view of the Appellate Body under the WTO Dispute Settlement Understanding, 30 Law and Pol'y. Int'l. Bus.
193, 206 (1999).

574 See Report of the Appellate Body in EC - Hormones, WT/DS26/AB/R, adopted on
16 January 1998, paragraph 152; see also Gaffney, Due Process in the World Trade Organization: The Need
for Procedural Justicein the Dispute Settlement System 14 Am. U. Int'l. Rev. 1173, 1219 (1999) (" it is evident
that the commission of what is known in the United States as harmless error will be insufficient to warrant the
reversal of apanel decision).

375See Brazil - Imposition of Provisional and Definitive Countervailing Duties on Milk Powder and
Certain Types of Milk from the European Economic Community (Brazil — Milk Powder) SCM/179, para. 271
(adopted 28 April 1994).

37%| dem, para. 240.

377\ dem, para. 228.

38| dem, para 271.
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been natified of the initiation of the investigation on 11 January, nothing would have happened
differently from then onwards, except that the initial stages of the investigation might possibly have
been speeded up. Clearly, the AD Agreement does not give Mexico any right to delay or impede the
initiation of an investigation or allow Mexico to make any kind of submission before the investigation
is initiated. Notification given on 11 January would not have given Mexico or Cruz Azul additiona
time to defend their interests since under Guatemalan law grace periods are caculated from the date
of notification. Similarly, under Guatemalan legidation the period alowed for replying to a
questionnaire is also calculated from the date of receipt of that questionnaire. Furthermore, Cruz Azul
was granted 30 additional working days to reply to the questionnaire, which is not required by the AD
Agreement. The Ministry also extended to 17 May the period granted to Cruz Azul for replying to the
questionnaire. Finaly, instead of imposing the provisiona measure within 60 days of the date of
initiation, Guatemala waited until 28 August before acting, that is, until eight months after initiation.
In view of dl this, it is inconceivable that having notified Mexico on 11 January could have had any
effect on the course of the investigation.

6.391 Consequently, in accordance with the general principles of international law recognized by
civilized nations, the Pand should apply the principle of "harmless error” to Guatemalas aleged
procedural delay under Article 5.5 of the AD Agreement and reject the Mexican argument.

6.392 In the dternate, Guatemala maintains that the Mexican Government gave rise to estoppel by
not objecting to any putative delay in notification under Article 5.5. Mexico made no mention of the
aleged violation of Article 5.5 until 6 June 1996, that is, aimost six months after the date of
publication of notice of initiation. Even then, Mexico did not send the Ministry a forma note
expresdy objecting to the aleged violation®”®, merely mentioning the alleged violation in the month
of June within the context of informal consultations with Guatemala. By 6June 1996, Guatemaa and
the interested parties had invested substantial resources in the investigation.

6.393 Acquiescence is an accepted principle of international law. It has been recognized and

applied on numerous occasions by the International Court of Justice®®® The principle has also been
applied by GATT 1947 and WTO dispute settlement panels. For example, in the case Canada — EEC
Arbitration on the Ordinary Wheat Agreement, the Arbitrator, Mr. Patterson, used the acquiescence

principle for interpreting the GATT and the Ordinary Wheat Agreement. In the award it is expresdy

stated that "a properly functioning multilateral international trading system does require that after a
certain period silence must be considered acceptance of a state of affairs or abandonment of a claim.

The predictability and stability that are central features of the GATT system require that". ***

6.394 If Mexico had promptly entered an objection in the administrative file with respect to the
aleged violation of Article 5.5, Guatemaa would have reinitiated the investigation after making the
notification which, according to Mexico, was necessary under Article 5.5. Instead, Mexico waited
until Guatemala had investigated for six months. By that time it was very late and from every point of
view unnecessary for Guatemala to do anything about the alleged delay. Consequently, on the basis
of the principle of estoppel, the Panel should reject the Mexican argument.

6.395 In the alternate, Guatemaa maintains that the alleged delay did not nullify or impair benefits
accruing to Mexico under the Anti-Dumping Agreement. As noted above, Guatemala did not take
any step to begin the investigation until Mexico had been notified. Moreover, Guatemala granted

3% n a communication dated 30 October 1996, Cruz Azul objected for the first time to the delay in
notification under Article 5.5. In acommunication dated 7 February 1996, Cruz Azul objected to the decision to
initiate an investigation, but did not object to the delay in notification under Article 5.5 or under any other
provision of the AD Agreement.

380gee, for example, the case relating to the Temple of Preah Vihear, [1962] 1.C.J. Rep. at 32-33.

3laward of the arbitrator in Canada — European Communities ArticleXXVIIl Rights,
BISD 375/80 (1990).
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Cruz Azul a two-month extension to reply to the questionnaire. Thus, any putative delay in
notification under Article 5.5 did not prgjudice Mexico's ability to defend its interests nor affect in any
other way Mexico's benefits under the Agreement.

6.396 According to Article 3.8 of the DSU "There is normally a presumption that a breach of the
rules has an adverse impact on other Members parties to that covered agreement, and in such cases, it
shall be up to the Member against whom the complaint has been brought to rebut the charge”. In the
present instance, Guatemala has amply rebutted any presumption of nullification or impairment of
Mexico's rights under the Anti-Dumping Agreement. It should be stressed that the obligation alleged
to have been infringed in this case is a procedura and not a substantive obligation. Given that
Article 3.8 of the DSU clearly states that the presumption of nullification or impairment is rebuttable
and taking into account the fact that the aleged violation is procedural, Guatemala maintains that it
has in fact rebutted the presumption. The Panel should therefore reject this argument.®®

(c) Rebuttal of Mexico

6.397 Initsrebuttal, Mexico makes the following observations concerning the concepts of ‘harmless
error and nullification or impairment' in the '‘Genera Comments section, noting that Guatemala had
referred to these concepts in relation to various violations of the Anti-Dumping Agreement:

6.398 Section IV.B.3 of Guatemaas first written submission focuses on the assertion that, if
Guatemala had met its obligation, this would not have affected the course of the investigation. First,
it states that this was a "harmless error"*®, then it mentions that Mexico acquiesced®™ and, lastly,
Guatemala asserts that it has demonstrated that there was no nullification or impairment.®®® These
arguments can be found in other parts of Guatemala's submission.**® Nevertheless, as will be shown
below, in this dispute the principles of "harmless error” and "acquiescence" are not only inapplicable
but are mutually exclusive and as far as nullification or impairment is concerned, Guatemala did not
prove anything.

6.399 Guatemala puts forward the concepts of harmless error, acquiescence and nullification or
impairment in the context of its claim relating to Article 5.5 of the ADP Agreement and repeats them
in other parts of its first written submission. Consequently, the arguments set out below should be
seen as supplementing those in the section concerning Article 5.5 of the ADP Agreement, but also
apply when regjecting Guatemalas claims of "harmless error”, "acquiescence" and "nullification or
impairment” in each context where these appear.

() Applicability of the concept of "harmless error”
6.400 Regarding the concept of "harmless error”, Guatemala asserts that its delay in notifying did

not prejudice Mexico's rights and that, according to the rules governing interpretation of public
international law, it is the responsibility of the Panel to "examine Guatemala's acts and decide whether

382 Guatemala points out that the notification under Article 5.5 of the Anti-Dumping Agreement is
unique within the context of the WTO. This notification does not relate to the notification of laws under
covered agreements, the subject of most WTO notification rules. The notification in question applies only to an
isolated stage in an anti-dumping proceeding. Unlike Article 13.1 of the Agreement on Subsidies and
Countervailing Measures (1994), the notification does not impose any obligation to hold post-notification
consultations. Finally, in accordance with the Agreement, it is the only notification rule that could result in a
prior notice of no consequence. For example, the investigating authority could give notice to the representative
of the government of the exporting country under Article 5.5 and then, immediately afterwards, proceed to give
that representative notice of initiation.

383 First submission by Guatemala, paragraphs 206-216.

384 1hid., paragraphs 217-219.

383 |pid., paragraphs 220 and 221.

386 See, for example, 1hid., paragraph 226.
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the non-fulfilment of a procedural obligation should be overlooked on the grounds that the omission
n 387

did not prejudice the rights of Mexico or Cruz Azul".

6.401 According to Guatemala, if it had notified Mexico of the initiation of the investigation on
11 January, nothing would have changed, because the ADP Agreement does not give Mexico the right
to delay or prevent the initiation of an investigation or to put forward claims.

6.402 In its ora submission to the Panel, Mexico (i) recaled that, pursuant to Article 3.8 of the
DSU, failure to comply with obligations leads to a presumption of nullification or impairment so
whether or not there was a harmless error has no meaning; (ii) added that it was Mexico's right to be
notified before the initiation of the investigation (in this case, publication of the relevant public
notice), irrespective of the action taken; (iii) emphasized that Guatemala was obliged to comply with
the provisions of the ADP Agreement and non-compliance cannot be excused as a "harmless error”;
and (iv) the Panel which examined Guatemala — Cement | found that harmless error did not apply in
this case®

6.403 In addition to the arguments set out above, Mexico wishes to indicate the following:

6.404 Guatemala states that harmless error does apply to this dispute because the concept can be
found in a number of domestic laws and has been recognized by the International Court of Justice®®
Subsequently, it indicates that the Panel which heard the Brazil — Milk Powder case did not accept this
because "it considered that [these delays] had clearly prejudiced the defence of the interests of the
interested parties'.**°

6.405 Mexico totaly rgects the arguments outlined by Guatemaa. Firstly, as the Panels have
clearly indicated, Guatemala did not even prove that its theory of "harmless error” congtitutes a
principle of international law and, even if that were the case, the examples it mentions do not apply to
the present dispute.®"* Secondly, Guatemalas interpretations are unacceptable because they are
contrary to the provisions of Article 3.8 of the DSU. Thirdly, no panel has accepted such a theory.**
In the Brazl — Milk Powder case, the Panel rejected Brazil's argument, not because a long time had
elapsed after initiation of the investigation but, as will be seen below, because Brazil, like Guatemala,
tried to reverse the burden of proof in a manner contrary to Article 3.8 of the DSU:

"It was not incumbent upon a signatory whose procedura rights under Article 2 had
been infringed by another signatory to demonstrate the harm caus