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l. INTRODUCTION

11 The Republic of Korea ("Kored') contests the anti-dumping measures imposed by the
United States on stainless steel plate in coils ("SSPC") and stainless sted sheet and strip in coils
("SSSS") from Korea, respectively, on 21 May 1999 and 27 July 1999. These anti-dumping measures
are inconsistent with the obligations of a Member of the World Trade Organization ("WTQ"),
including Article VI and X of the General Agreement on Tariffs and Trade 1994 ("GATT 1994") and
Articles 1, 2, 6, and 12 of the Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994 (the "Anti-Dumping Agreement”).

1.2 In the proceedings that led to the imposition of anti-dumping measures on SSPC and SSSS
from Korea, the United States made critical errors on three major issues, which resulted in a massive
overstatement of the "dumping margins' found for Pohang Iron & Steel Co., Ltd. ("POSCQO"), the
Korean producer. As discussed below, the treatment of these issues by the United States violated
numerous individual provisions of GATT 1994 and the Anti-Dumping Agreement. As a result, the
United States imposed anti-dumping measures far in excess of those permitted by the Anti-Dumping
Agreement, when a proper analysis would have resulted in little, if any, dumping margins for POSCO.

1.3 The first of these issues arose from the fact that an unrelated US customer of POSCO went
bankrupt and, as a reault, failed to pay POSCO for certain purchases. In its preiminary
determinations, the United States had excluded POSCO's sales to this customer from its analysis,
because it concluded that these saes were "atypica.” However, in its fina determinations, the
United States reversed course: It included these sales in its calculation of the export price, and aso
deducted the cost of these unpaid sales as an adjustment to the export price—thus reducing the export
price of al US sales to al US customers. Not surprisingly, the comparison of these reduced export
prices to home-market prices artificidly created and inflated the dumping margins. In applying this
methodology, the United States acted inconsistently with its WTO obligations in the following
respects:

Article VI:1 of GATT 1994 and Article 24 of the Anti-Dumping Agreement permit
adjustments to be made only for "differences which are ... demonstrated to affect price
comparability.” But the fact that a customer unexpectedly goes bankrupt after a sale is made
does not affect the comparability of prices that were set at the time of sale. Consequently, the
non-payment by the bankrupt US customer did not, and was not demonstrated to, affect price
comparability — neither for the specific US saes for which the customer did not pay, nor for
the other US sales to other US customers who did pay. Accordingly, the adjustment made for
the bankrupt customer’s non-payment was inconsistent with the provisions of GATT 1994
and the Anti-Dumping Agreement.

Article 2.4 of the Anti-Dumping Agreement aso requires the investigating authorities to
make a "fair comparison” of export price and normal value. The inclusion of the unpaid sales
in the dumping calculations, and the deduction of the cost of the bankrupt customer’s
unexpected non-payment from the export prices for al US salesto al US customers, was not
consistent with this fair comparison requirement, because: (1)it created an unbalanced
comparison that distorted the results, and (2)it effectively penalized POSCO for a factor
beyond its control, despite established US judicia precedents holding that it is "unred,
unreasonable and unfair” for afinding of dumping to be based on "a factor beyond the control
of the exporter.”

Artice X:3(8) of GATT 1994 requires each WTO Member to "administer ... its laws,
regulations, decisons and rulings' in a "uniform, impartial and reasonable manner.” The
methodology employed by the United States was not consistent with this requirement,
because it faled to follow, and failed to provide a rationa basis for departing from,
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established US practice. The United States has acknowledged that the inclusion in dumping
calculations of sales that are "extraordinary for the market in question” can "lead to irrational
or unrepresentative results.” To avoid such results, the United States routinely excludes
atypical sales from its analysis of export price and normal value. Despite conceding that the
sales to the bankrupt customer were atypical, however, the United States failed to follow that
established practice in these cases. Also, Article 12.2 of the Anti-Dumping Agreement
requires the investigating authorities to provide a full explanation of the reasons for their
determinations. In these cases, however, the United States failed to provide an adequate
explanation of its decisions.

14 The second of these issues arose from the manner in which the United States calculated and
compared the average export prices and normal values to determine the dumping margin. Under the
Anti-Dumping Agreement and the norma methodology employed by the United States, the
investigating authority calculates a single average export price and a single average normal value, and
then determines the dumping margins by comparing these single averages. In these cases, however,
the United States departed from its established practice and the explicit requirements of the Anti-
Dumping Agreement, by dividing the period of investigation into sub-periods and then calculating
dumping margins based on a comparison of the average export price and normal value for each of
these sub-periods (rather than for the entire investigation period). The United States claimed that this
departure from the proper methodology was required to account for the devauation of the Korean
won during the investigation period. The effect of this departure, however, was to artificialy create
dumping margins in a manner contrary to the WTO obligations of the United States:

Article 2.4.2 of the Anti-Dumping Agreement requires that the caculation of dumping
margins be based on a comparison of a single average norma value to a single average of
"prices of al comparable export transactions.” A "multiple averaging” methodology is not
consistent with that requirement.

Article 2.4.1 of the Anti-Dumping Agreement permits aterations to the standard price
comparison methodology to account for currency movements only when the exporting
country’s currency is appreciating against the importing country’s currency in a manner that
would create or inflate dumping margins. It does not permit aterations to the standard price
comparison methodology to account for currency devaluations that would reduce the dumping
margins. Consequently, the adoption of a "multiple averaging" methodology to account for a
currency devaluation was not consistent with the requirements of Article 2.4.1.

As mentioned, Article X:3(a) of GATT 1994 requires each WTO Member to "administer ...
its laws, regulations, decisions and rulings' in a "uniform, impartial and reasonable manner.”
In a decision addressing the same issue in another case (which was issued only months before
the decisions in these cases), the United States held that no adjustment to its standard price
comparison methodology was appropriate to account for the devaluation. In these cases,
however, the United States failed to follow that established methodology—and thus did not
act in a uniform and reasonable manner. Also, Article 12.2 of the Anti-Dumping Agreement
requires the investigating authorities to provide a full explanation of the reasons for their
determinations. In these cases, however, the United States failed to provide an adequate
explanation of its departure from the standard single-average methodology .

Articles 6.1, 6.2, and 6.9 of the Anti-Dumping Agreement require the investigating authorities
to give exporters notice of al "essential facts' in order to provide them with a "full" and
"ample opportunity” to defend their interests. In these cases, however, the United States did
not decide to depart from its established methodology until the final stage of the anti-dumping
investigations (after the United States had followed its established policy in the preliminary
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determinations). The United States therefore failed to provide POSCO with the required
opportunity to fully defend its interests.

Finaly, Article 2.4 of the Anti-Dumping Agreement requires investigating authorities to base
anti-dumping measures on a "fair comparison.” In the unique circumstances of these cases,
the "multiple-averaging”" methodology was not consistent with that requirement. In effect, the
"multiple averaging" methodology alowed the United States to base the finding of dumping
solely on sales before the devaluation of the Korean won, when a proper analysis showed that
there was no dumping after the devaluation. Such a result is fundamentally unfair where, as
in these cases, petitioners claims of injury were explicitly based on the alleged impact of
increasing imports caused by the "Asian economic crisis' that accompanied the devauation of
the Korean won and, the United States based its affirmative injury determinations— which
allowed it to impose anti-dumping measures— on these post-deval uation imports.

15 The third of these issues arose from certain "local sales’ POSCO made in its home market, for
which the prices were set in US dollars. The United States did not base its calculation of normal
value for these sales on the actua invoice prices in US dollars— as it had in previous cases involving
smilar dollar-denominated home-market sales. Instead, it converted the dollar-denominated home-
market sales into Korean won using one exchange rate, and then converted them back into US dollars
(for comparison to export price) using a different exchange rate. The United States held that this
methodology was appropriate, because the exchange rates used to record these transactions in
POSCO's internal accounting records— athough matching the officia exchange rates announced by
the Korean Exchange Bank— differed dightly from certain US benchmark rates. The resullt,
however, was the artificia creation and inflation of the dumping margins, in a manner that was
contrary to the following WTO obligations of the United States:

16 Article 2.4.1 of the Anti-Dumping Agreement, which permits currency conversions only
when such conversions are "required.” The distortive "double-conversion” of the dollar-denominated
home-market sales prices was not "required,” however, when the United States could smply have
used the dollar-denominated prices without conversion, and thus avoided the distortion.

Article 2.4 of the Anti-Dumping Agreement requires investigating authorities to base anti-
dumping measures on a "fair comparison." In this case, however, the United States employed
a distortive comparison that created and inflated the dumping margins because POSCO’'s
internal records used the officia exchange rates set by the Korean Exchange Bank, and not
US exchange rates that were not even known on the relevant date.

Findly, Article X:3(a) of GATT 1994 requires each WTO Member to "administer ... itslaws,
regulations, decisons and rulings' in a "uniform, impartial and reasonable manner." The
United States failed to act in the required uniform and reasonable manner when it chose not to
follow its established methodology of using dollar-denominated home-market prices without
conversion. It also failed to act reasonably when it rejected the official exchange rates set by
the Korean Exchange Bank, and held that POSCO should have used US exchange rates that
were not even known on the relevant date. Also, Article 12.2 of the Anti-Dumping
Agreement requires the investigating authorities to provide a full explanation of the reasons
for their determinations. In these cases, however, the United States failed to provide an
adequate explanation of the departure from its past practices.

1.7 As a result of its treatment of these three critical issues, the United States imposed anti-
dumping measures against SSPC and SSSS from Korea in circumstances not provided for in
Article VI of GATT 1994 and pursuant to investigations not conducted in accordance with the Anti-
Dumping Agreement. The imposition of these anti-dumping measures thus violated Article 1 of the
Anti-Dumping Agreement and Article VI of GATT 1994.



WT/DS179/R
Page 56

1.8 Korea therefore requests that the Panel find that: (i) the US anti-dumping measures
concerning imports of SSPC and SSSS from Koreg, including the anti-dumping investigations and
other actions preceding these measures, are inconsistent with the provisions of the Anti-Dumping
Agreement and GATT 1994; (ii) the United States has nullified or impaired benefits accruing,
directly or indirectly, to Korea under the WTO Agreements; and (iii) the United States is impeding
the achievement of the objectives of the WTO Agreements. Korea aso requests that the Panel
recommend that the United States bring its anti-dumping measures againgt SSPC and SSSS from
Korea into conformity with the WTO Anti-Dumping Agreement and GATT 1994. Specificaly,
Korea further requests that the Panel suggest that the United States revoke the anti-dumping duty
orders concerning SSPC and SSSS from Korea.

. PROCEDURAL BACKGROUND
A. REQUEST FOR CONSULTATIONS

21 On 30 July 1999, Korea requested consultations with the United States regarding the anti-
dumping measures againgt SSPC and SSSS from Korea that are being imposed on the basis of
dumping investigations conducted in a manner that was unfair and inconsistent with the WTO
Agreements (WT/DS179/1). Korea made its request pursuant to Article 4 of the Understanding on
Rules and Procedures Governing the Settlement of Disputes (the "Dispute Settlement Understanding”
or "DSU"), Article XXI11:1 of GATT 1994, and Article 17.3 of the Anti-Dumping Agreement.

B. CONSULTATIVE PROCESS

2.2 Pursuant to this request, Korea and the United States consulted in Geneva on
17 September 1999. Unfortunately, the consultations failed to resolve the dispute.

C. REQUEST FOR ESTABLISHMENT OF A PANEL

2.3 On 14 October 1999, Korea requested the establishment of a panel with the standard terms of
reference provided by Article 7 of the DSU (WT/DS179/2). Korea made this request pursuant to
Article 6 of the DSU, Article XXI1I1:2 of GATT 1994, and Article 17.5 of the Anti-Dumping
Agreement. Kored's panel request sets forth the challenged US measures with specificity, along with
the legal basis of the complaint.

D. ESTABLISHMENT OF THE PANEL

24 On 19 November 1999, the Dispute Settlement Body (the "DSB") established a pane
pursuant to Korea s request. The Pandl’s terms of reference are:

To examing, in light of the relevant provisions of the covered agreements cited by
Korea in document WT/DS179/2 the matter referred to the DSB by Korea in that
document and to make such findings as will assst the DSB in making the
recommendations or in giving the rulings provided for in those agreements.

The members of the Pandl are Mr. José Antonio S. Buencamino (Chairman), Ms. Enie Neri de Ross,
and Mr. G. Bruce Cullen (WT/DS179/3).

1. STATEMENT OF FACTS

31 As the measures at issue are anti-dumping measures arising from two separate, but broadly
similar, anti-dumping investigations under US anti-dumping law, this Statement of Facts is organized
asfollows:
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3.1.1 Part A provides an introduction to US anti-dumping law and procedure.

3.1.2 Pat B describes the procedurd history of the US anti-dumping investigations of
Korean SSPC and SSSS.

3.1.3 Part C provides the facts most relevant to the WTO deficiencies of the US anti-
dumping measures against Korean SSPC and SSSS.

A. INTRODUCTION TOUS ANTI-DUMPING LAW AND PROCEDURE

3.2 In the United States, responsibility for administering the anti-dumping laws is divided
between the US Department of Commerce (the "DOC") and the US Internationa Trade Commission
(the"USITC"). The DOC is responsible for determining whether or not imports are being sold in the
United States at "less than fair value” (i.e., whether the imports are being "dumped"). The USITC is
responsible for determining whether or not imports are causing or threatening injury to a US indudtry.
For the United States to issue an anti-dumping order and thereby impose final anti-dumping measures,
it is necessary for the DOC to make a fina affirmative determination of dumping and for the USITC
to make afina affirmative determination of injury.*

3.3 The DOC makes the determination of dumping by comparing the "export price” (for sdesto
the United States) to the " normal value' (which is normally based on the prices for home-market
sales). Under US law, the export price and normal value are subject to certain adjustments before
they are compared.”> The DOC then calculates an average adjusted normal value and export price for
each product comparison. The "dumping margin" for each product then represents the amount by
which the average adjusted normal value exceeds the average adjusted export price for that product
(i.e., normally the price difference between the home-market price and the export price).

! The US statutory provisions authorizing the DOC and USITC to perform investigations and impose
anti-dumping duties are set forth in Section 731 et seq. of the Tariff Act of 1930, as amended (the "Tariff Act").
These statutory provisions are codified in Section 1673 et seq. of Title 19 of the US Code. The DOC's
regulations addressing the procedures and substantive methodologies employed in its anti-dumping
investigations and reviews are set forth in Section 351 of Title 19 of the Code of Federal Regulations. A copy
of the relevant provisions of the US anti-dumping statute is provided in ROK Ex. 1. A copy of the relevant
provisions of the DOC’ sregulationsis provided in ROK EXx. 2.

2 The manner in which these adjustments are made depends, in part, on whether the US sales being
analyzed are classified as "export-price" or "constructed-export-price” sales. As a general matter, an "export-
price" analysis is used when the merchandise is sold by the exporter directly to an unaffiliated customer in the
United States (or in certain situations in which the merchandise is sold through an affiliated importer). A
constructed-export-price analysis is used in certain circumstances where the merchandise is sold through an
affiliated importer in the United States. See Tariff Act 88 772(a) and (b), 19 USC. 88§ 1677a(a) and (b).

Under US law, when a "constructed-export-price" analysis is used, the DOC will deduct from the US
sales price the amount of any " direct selling expenses" incurred on the US sales. See Tariff Act 8 772(d), 19
USC. 8§ 1677a(d). By contrast, when an "export price" analysis is used, the DOC does not deduct these US
direct selling expenses from US price. Instead, the DOC makes the adjustment for the US direct selling
expenses by increasing the normal value — that is, it adds to the home-market price the amount of the direct
selling expenses incurred on the comparable US sales. See Tariff Act §773(a)(6)(C)(iii), 19 USC.
8§ 1677b(a)(6)(C)(iii). Seeaso 19 C.F.R. § 351.410(c).

However, the net effect on the dumping margins of these two methodologies is essentially the same,
since an increase in the normal value has the same effect as a decrease in the export price when calculating the
"price difference” between the two. Therefore, for purposes of simplicity, this Submission will refer to
"decreases in the export price on all US sales” to refer to the combined effect of increases in the normal value
for some US sales and decreases in the export price for the other US sales.
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34 After the DOC initiates an anti-dumping investigation, the USITC makes a preliminary injury
determination. If the preliminary determination of the USITC is affirmative, the investigation returns
to the DOC. In order to gather the information needed for the anti-dumping investigation, the DOC
issues questionnaires requesting information about exporters  costs, export prices, home-market
prices, and other issues.

35 The DOC reaches its preliminary determination on the basis of the facts presented in the
exporters responses to the questionnaires. The DOC may aso address legal issues needed to reach a
preliminary determination. The analysis underlying the preliminary determination is explained in the
published notice of the DOC preiminary determination, and in an internad DOC "anayss
memorandum,” which is provided to the parties.®

3.6 The DOC next conducts "verification™ of the responses to the questionnaires and prepares its
"verification reports.” After verification, the DOC prepares a report on its verification findings, which
is provided to the parties. The parties participating in the investigation then simultaneoudy submit
"case briefs' to the DOC concerning legal issues raised by the preliminary determination. Each later
simultaneously submits a "rebuttal brief* commenting on the other’s arguments. A hearing may then
be held a which the parties explain their arguments, and respond to the arguments of the other parties,
before DOC officids.

3.7 The DOC then reaches its find determination. As with the preliminary determination, the
analysis underlying the fina determination is explained in the published notice of the determination,
and in an interna DOC "analysis memorandum.” The published notice of the fina determination also
summarizes comments made by the parties in their briefs and presents the DOC's view of those
comments.

3.8 If the DOC’ s fina determination is negative (i.e., if the DOC determines that US sales are not
being made at prices below normal vaue), the investigation ends. On the other hand, if the DOC's
final determination is affirmative, the investigation returns to the USITC. The USITC then makes a
fina determination whether the imports are causing or threatening injury to a US industry. If the
USITC makes a negative final determination, the investigation ends. If the USITC makes an
affirmative final determination, it so notifies the DOC, which then publishes an anti-dumping order.

3.9 The determinations by the DOC and USITC are published in the US Federal Register. The
published determinations by the DOC normally contain a discussion of the issues that have arisen in
the investigation, as well as an explanation of the DOC's position on the comments raised by the
parties. These published DOC determinations are also supplemented by internal "anayss
memoranda” by the DOC’ s staff.

310 Thefina decisons by the DOC and USITC may be appealed, as a matter of right, to the US
Court of International Trade ("USCIT"). The decisions by the USCIT may then be appeded, as a
matter of right, to the US Court of Appeals for the Federa Circuit ("CAFC"). The parties may request
that the US Supreme Court review decisions by the CAFC; however, the US Supreme Court is not
obligated to accept such appeals and, in practice, it has never accepted an appea of a decision by the
CAFC arising from an anti-dumping proceeding.

3 The DOC's procedures also permit the parties to comment on any "ministerial” errors in the
preliminary determination. If the DOC agrees that there were "ministerial errors,” it may issue an amended
preliminary determination correcting those errors.
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B. PROCEDURAL FACTS CONCERNING THE US ANTI-DUMPING INVESTIGATIONS OF KOREAN
SSPC AND SSSS

1. The SSPC Investigation: Procedural Facts

311 On 20 April 1998, at the behest of US steel companies and workers, the DOC initiated an
anti-dumping investigation of imports of SSPC from Korea and five other countries* The "period of
investigation" (for purposes of determining whether dumping had occurred) covered the period from
1 January 1997 through 31 December 1997.°

312 On 27 May 1998, the DOC issued a questionnaire to POSCO? POSCO timely responded to
Section A of the questionnaire on 1 July 1998 and to Sections B, C, and D of the questionnaire on
20July 1998." The DOC issued supplemental questionnaires in July, August, September and
October 1998, to which POSCO timely responded. ®

313 On 27 October 1998, the DOC formally issued the preliminary determination in the SSPC
invegtigation. The DOC preliminarily determined that the dumping margin for Korean SSPC was
only 2.77%.° The methodologies used in the preliminary determination were described in the notice
of the preliminary determination, and in an analysis memorandum also dated 27 October 1998."° The
substance of this preliminary determination is discussed, in relevant part, below.

314 From 9 to 13 November 1998, the DOC conducted verification of POSCO’s responses to the
DOC questionnaires as they pertained to POSCO’s sales™ From 19 to 20 November 1998, the DOC
conducted verification pertaining to the US sales of POSCO’'s US affiliate, Pohang Steel America
("POSAM"). From 7 to 15 December 1998, the DOC conducted verification pertaining to POSCO’'s
costs. The verified evidence is discussed, in relevant part, below.

315  On 26 January 1999, the DOC received case briefs from POSCO and the US petitioners.*? On
2 February 1999, the DOC received rebuttal briefs from POSCO and the US petitioners.*®

316 On 19 March 1999, the DOC issued its final determination regarding SSPC. Because of
severa changes from the analysis in the SSPC Preliminary Analysis Memorandum, the "dumping
margin” for Korean SSPC increased from 2.77% in the preliminary determination to 16.26% in the

“ See Notice of Initiation, 63 Fed. Reg. 20580, 20585 (27 April 1998) (hereinafter, "SSPC Notice of
Initiation"). A copy of the SSPC Notice of Initiation is provided as ROK Ex. 3.

® Notice of Preliminary Determination of Sales at Less than Fair Value: Stainless Steel Plate in Coils
("SSPC") from the Republic of Korea, 63 Fed. Reg. 59535, 59536 (4 Nov. 1998) (hereinafter, "SSPC
Preliminary Determination™). A copy of the SSPC Preliminary Determination is provided as ROK Ex. 4.

® SSPC Preliminary Determination, ROK Ex. 4, at 59536. The DOC also issued a questionnaire to
another Korean steel company. The other company responded that it did not export the merchandise under
investigation to the United States during the period of investigation. Id.

1d.

81d.

°1d. at 59539.

10 poC Memorandum to File of 27 October 1998, at 1 (hereinafter, "SSPC Preliminary Analysis
Memorandum"). SSPC Preliminary Analysis Memorandum is provided at ROK EXx. 5.

1 DOC Memorandum to File of 5 January 1999, at 1 (hereinafter, "SSPC Sales Verification Report").
Excerpts of the SSPC Sales Verification Report are provided at ROK EXx. 6.

12 pOSCO’s Case Brief of 26 January 1999 (hereinafter, "POSCO’s SSPC Case Brief") is provided at
ROK Ex. 7. The US Petitioners' Case Brief of 26 January 1999 (hereinafter, "US Petitioners SSPC Case
Brief’) is provided at ROK Ex. 8.

13 POSCO’s Rebuttal Brief of 2 February 1999 (hereinafter, "POSCO's SSPC Rebuttal Brief") is
provided at ROK Ex. 9. The US Petitioners' Rebuttal Brief of 2 February 1999 (hereinafter, "US Petitioners’
SSPC Rebuttal Brief") is provided at ROK Ex. 10.
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final determination.** The changes in the DOC's analysis were described in the notice of the final
determination and in the finad "anaysis memorandum.” The substance of the DOC's final
determination and final "anaysis memorandum" is discussed, in relevant part, below.

317 Also on 19 March 1999, the DOC provided to POSCO and the US petitioners various
"disclosure documents’ containing data used in connection with the DOC' s fina anaysis.

318 On4 May 1999, the USITC informed the DOC of its final affirmative injury determination.*®
On 21 May 1999, the DOC issued its anti-dumping order with respect to SSPC, setting the cash
deposit rate for Korean SSPC at 16.26%."’

2. The SSSS Investigation: Procedural Facts

319  On 30 June 1998, at the behest of US steel companies and workers, the DOC initiated an anti-
dumping investigation of imports of SSSS from Korea and seven other countries™® The "period of
investigation" (for purposes of determining whether dumping had occurred) covered the period from
1 April 1997 through 31 March 1998."°

320 On 3 August 1998, the DOC issued a questionnaire to POSCO and severa other Korean steel
companies®® POSCO timely responded to Section A of the questionnaire on 8 September 1998 and to
Sections B, C, and D of the questionnaire on 23 September 1998.>* The DOC issued three
supplemental questionnaires to POSCO in October 1998, to which POSCO timely responded in
November 1998.%

321 On 17 December 1998, the DOC issued its preliminary determination regarding SSSS. The
DOC preliminarily determined that the dumping margin for POSCO’s SSSS was 12.35%* The
DOC’'s andysis was described in the notice of the preliminary determination in the preliminary
"anaysis memorandum" also dated 17 December 1998.** The substance of the DOC's analysis is
discussed, in relevant part, below.

14 Notice of Final Determination of Sales at Less than Fair Value: Stainless Steel Plate in Coils
("SSPC") from the Republic of Korea, 64 Fed. Reg. 15444, 15456 (31 Mar. 1999) (hereinafter, "SSPC Final
Determination™). The SSPC Final Determination is provided at ROK Ex. 11.

15 DOC Memorandum to File of 19 March 1999, at 1 (hereinafter, "SSPC Final Analysis
Memorandum"). The SSPC Final Analysis Memorandum is provided at ROK Ex. 12.

16 see Antidumping Duty Orders, 64 Fed. Reg. 27756 (21 May 1999) (hereinafter, "SSPC Anti-
Dumping Order"). The SSPC Anti-Dumping Order is provided at ROK Ex. 13.

See also Certain Stainless Steel Plate from Belgium, Canada, Italy, Korea, South Africa, and Taiwan,
64 Fed. Reg. 25515 (12 May 1999). The USITC's explanation of its final injury determination was set forth
separately in its publication Certain Stainless Steel Plate from Belgium, Canada, Italy, Korea, South Africa and
Taiwan, USITC Pub. 3188 (May 1999) (hereinafter, "SSPC Final Injury Determination). The SSPC Final
Injury Determination is provided as ROK Ex. 14.

17 SSPC Anti-Dumping Order, ROK Ex. 13, at 27757.

18 See Notice of Initiation of Antidumping Duty Investigations, 63 Fed. Reg. 37521, 37528
(13 July 1998) (hereinafter, "SSSS Notice of Initiation™). A copy of the SSSS Notice of Initiation is provided as
ROK Ex. 15.

19 Notice of Preliminary Determination of Sales at Less than Fair Value: Stainless Steel Sheet and
Strip in Coils from South Korea, 64 Fed. Reg. 137, 139 (4 Jan. 1999) (hereinafter, "SSSS Preliminary
Determination™). A copy of the SSSS Preliminary Determination is provided as ROK Ex. 16.

201d. at 137.

2Hd.

2214,

231d. at 147.

24 DOC Memorandum to File of 17 December 1998, at 1 (hereinafter, "SSSS Preliminary Analysis
Memorandum"). The SSSS Preliminary Analysis Memorandum is provided at ROK Ex. 17.
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322  On 28 December 1998, POSCO pointed out that the DOC made three "significant ministerial
erors' in its preliminary determination regarding SSSS. On 14 January 1999, the DOC concluded
that POSCO was correct. Therefore, the DOC amended its preliminary determination. Upon
recaculation with the ministerial errors corrected, the DOC preliminarily determined that the
dumping margin for POSCO’s SSSS was only 3.92%.%°

323 From 7 to 15 December 1998, the DOC conducted verification of POSCO's responses to the
DOC questionnaires as they pertained to POSCO's costs.  From 22 to 26 February 1999, the DOC
conducted verification pertaining to POSCO's sdles® From17 to 18 March 1999, the DOC
conducted verification of the US sales of POSAM, POSCO's US dffiliate. The verified evidence is
discussed, in relevant part, below.

324  On 15 April 1999, the DOC received case briefs from POSCO and the US petitioners®’ On
21 April 1999, the DOC received rebuttal briefs from POSCO and the US petitioners?®

325 On 19 May 1999, the DOC issued its fina determination regarding SSSS. Because of
changes from the analysis in the SSSS Preliminary Determination, the dumping margin for POSCO's
SSSS increased from 3.92% in the amended preliminary determination to 12.12% in the fina
analysis® The DOC's revised analysis was described in the notice of the final determination and in
the fina "analysis memorandum” aso dated 19 May 1999.%° The substance of the DOC's final
analysisisdiscussed, in relevant part, below.

326 Also on 19 May 1999, the DOC provided to POSCO and the US petitioners various
"disclosure documents’ containing data used in connection with the DOC' s fina anaysis.

327  On 19 July 1999, the USITC informed the DOC of its fina affirmative injury determination
with respect to imports of SSSS from K orea and two other countries®*

%5 Notice of Amended Preliminary Determination of Sales at Less Than Fair Value: Stainless Steel
Sheet and Strip in Coils from South Korea, 64 Fed. Reg. 3928, 3930 (26 Jan. 1999) (hereinafter, "SSSS
Amended Preliminary Determination™). The SSSS Amended Preliminary Determination is provided at ROK
Ex. 18.

26 DOC Memorandum to File of 6 April 1999, at 1 (hereinafter, "SSSS Sales Verification Report").
Excerpts of the SSSS Sales Verification Report are provided at ROK Ex. 19.

27 POSCO's Case Brief of 15 April 1999 (hereinafter, "POSCO’s SSSS Case Brief") is provided at
ROK Ex. 20. The US Petitioners' Case Brief of 15 April 1999 (hereinafter, "US Petitioners’ SSSS Case Brief")
isprovided at ROK Ex. 21.

28 POSCO’ s Rebuttal Brief of 21 April 1999 (hereinafter, "POSCO’s SSSS Rebuttal Brief’) is provided
at ROK Ex. 22. The US Petitioners Rebuttal Brief of 21 April 1999 (hereinafter, "US Petitioners SSSS
Rebuttal Brief") is provided at ROK Ex. 23.

29 Notice of Final Determination of Sales at Less Than Fair Value: Stainless Steel Sheet and Strip in
Cails from the Republic of Korea, 64 Fed. Reg. 30664, 30688 (8 June 1999) (hereinafter, "SSSS Final
Determination™). The SSSS Final Determination is provided at ROK Ex. 24.

30 DOC Memorandum to File of 19 May 1999, at 1 (hereinafter, "SSSS Final Analysis Memorandum®).
The SSSS Final Analysis Memorandum is provided at ROK Ex. 25.

31 See Notice of Antidumping Duty Order; 64 Fed. Reg. 40555 (27 July 1999) (hereinafter, "SSSS
Anti-Dumping Order"). The SSSS Anti-Dumping Order is provided at ROK EX. 26.

See also Certain Stainless Steel Sheet and Strip from France, Germany, Italy, Japan, the Republic of
Korea, Mexico, Taiwan, and the United Kingdom, 64 Fed. Reg. 40896, 40897 (28 July 1999). The USITC's
explanation of its final injury determination was set forth separately in its publication Certain Stainless Steel
Sheet and Strip from France, Germany, Italy, Japan, the Republic of Korea, Mexico, Taiwan, and the United
Kingdom, USITC Pub. 3208 (July 1999) (hereinafter "SSSS Final Injury Determination”). The relevant
portions of the SSSS Final Injury Determination are provided as ROK Ex. 27.
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328 On 27 July 1999, the DOC issued its anti-dumping order with respect to SSSS. The order set
the cash deposit rate for POSCO’s SSSS at 12.12%.%

C. FacTs CONCERNING THE WTO DEFICIENCIES OF THE US ANTI-DUMPING MEASURES AT
ISSUE

329 This Part of the Statement of Facts provides the facts most relevant to the WTO deficiencies
of the US anti-dumping measures against Korean SSPC and SSSS, namely, facts concerning: (1) the
DOC's treatment of POSCO’s sales to an unaffiliated US customer that subsequently went bankrupt
without paying POSCO; (2) the DOC's methodology for dividing the investigation period into
multiple "averaging periods’ for purposes of comparing average normal vaues with average export
prices, and (3) the DOC's treatment of POSCO’ s "local sales," which are sales made in the Korean
domestic market that are priced in US dollars.

1. POSCO’s Salesto an Unaffiliated Customer that Later Went Bankrupt

330 The ABC Company (aswe will refer to it for reasons of confidentiality) had been avalued US
customer of POSCO. It is not affiliated with POSCO. It often bought on credit from POSCO. Prior
to the period of investigation, it never defaulted on a payment due POSCO. Indeed, prior to the
period ogsinveﬂigation, none of POSCO’'s US customers had ever defaulted on a payment due
POSCO.

331  During the period of investigation, POSCO made severa sales of SSPC and SSSS to the ABC
Company. The ABC Company subsequently declared bankruptcy, and to date has not paid POSCO
for certain of those sales. This bankruptcy was an unprecedented, unanticipated event beyond
POSCQO’s control. It had nothing to do with POSCO’ s pricing policies in the United States.

332 The record shows that the ABC Company did not pay POSCO for { } sdes of SSPC,
accounting for { }% of POSCO's US sales by vaue and { } by quantity.®* Likewise, the ABC
Company did not pay for { } sades of SSSS, accounting for { }% of POSCO’s US sales by vaue and

{ } by quantity.*

333 The issue of how to treat the unpaid saes to the ABC Company first arose in the anti-
dumping investigations when POSCO submitted its response to the DOC questionnaire in the SSPC
investigation, explained the extraordinary circumstances, and asked the DOC to exclude the unpaid
sdes from its calculation of export price (and thus from the comparison of export price to normal
value).*® The US petitioners objected to POSCO’s request, arguing that the unpaid sales were "bad
debts’ which "should be alocated over [POSCO’ 5| sales to other customers to arrive at a direct selling
expense on US sadles’ and that "direct selling expense must be deducted from gross price in
calculating net export prices.”®” POSCO responded that the unpaid sales were not "bad debts’ and
they should be excluded lest the calculation of the dumping margin be distorted by extraordinary or
unusual circumstances®®

32 5SS Anti-Dumping Order, ROK Ex. 26, at 40557.

33 pPOSCO’s SSPC Rebuttal Brief, ROK Ex. 9, at 5.

34 SSPC Supplemental Questionnaire Response for Sections B and C, ROK Ex. 28, at 15.

35 SSSS Questionnaire Response for Sections B and C, ROK Ex. 29, at C-1.

36 SSPC Questionnaire Response for Sections B and C, ROK Ex. 30, at C-1.

37 Letter of 19 October 1998 from US Petitioners to DOC, at 2-3. This letter is provided at ROK
Ex. 31.

38 Letter of 22 October 1998 from POSCO to DOC, at 3-5. Thisletter is provided at ROK Ex. 32.
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334 Theissue arose in the same way in the SSSS investigation. POSCO submitted its response to
the DOC questionnaire and requested exclusion of these aberrant sales and the US petitioners
objected.*

335 In the preiminary determinations for both SSPC and SSSS, the DOC excluded the unpaid
sales to the ABC Company from its calculation of export price®® It agreed with POSCO that these
sales were "atypica and not part of POSCO’s normal business practice.! It expressy rejected the
petitioners’ argument that the cost of these sales was a "direct expense.*?

336 The preliminary determination to exclude the unpaid sales because they were "atypica" was
consistent with the past practice of the United States. The United States has acknowledged that the
inclusion in dumping calculations of sales that are "extraordinary for the market in question” can "lead
to irrational or unrepresentative results.™® For that reason, the US anti-dumping statute specifically
directs the DOC to exclude any home-market sales that are "outside the ordinary course of trade”" from
its calculation of normal value. Similarly, athough the US statute does not contain an explicit
provision directing the DOC to exclude such sales from the calculation of the export price, the DOC
routinely excludes such sales from its export price analysis. In fact, the US Court of International
Trade has affirmed that the DOC "has the discretion to disregard certain US pricing data if ‘inclusion
of certain sales which are clearly atypical would undermine the fairness of the comparison of foreign
and US sadles’*  In accordance with this principle, the DOC has, in at least one past case, excluded
from its anayss US sdes for which payment was never received because of the customer’s
bankruptcy, on the ground that the sales were not representative.*

3.37 Inthefinal determinations, however, the United States reversed position. The United States
did not exclude the sales for which POSCO did not receive payment because of the customer’s
bankruptcy. Instead, it included these unpaid saes in its analysis; it declared that the amounts due
POSCO by the ABC Company were "bad debts;" it treated the costs of the unpaid sales as "direct
seling expenses” and it adjusted for these aleged expenses in the caculation of the dumping
margins.*® This adjustment was made despite the DOC's admission that, "at the time [the sales] were
made, POSCO was not aware that the customer would declare bankruptcy.*’

3.38  The United States offered the following explanations for its change in policy:

39 SSSS Questionnaire Response for Sections B and C, ROK Ex. 29, at C-1 (POSCO's request); Letter
of 2 December 1998 from US Petitioners to DOC, at 6-7 (US petitioners' response). This letter is provided at
ROK Ex. 33.

40 SSPC Preliminary Determination, ROK Ex. 4, at 59536-37; SSSS Preliminary Determination ROK
Ex. 16, at 140.

41 SSPC Preliminary Analysis Memorandum, ROK Ex. 5, at 3; SSSS Preliminary Determination, ROK
Ex. 16, at 140.

2 3SSS Preliminary Determination, ROK Ex. 16, at 140.

3 Statement of Administrative Action for the Uruguay Round Agreements, at 164, reprinted in 1
H.Doc. 103-316 at 656, 834 (1994). The relevant excerpt of the Statement of Administrative Action is
provided as ROK Ex. 34.

44 Chang Tieh Industry Co., Ltd. v. United States, 840 F. Supp. 141, 145 (Ct. Int'| Trade 1993) (see
ROK Ex. 35), quoting Ipsco, Inc. v. United States, 714 F. Supp. 1211, 1217 (Ct. Int’'l Trade 1989). See also
Asociacion Colombiana de Exportadores de Flores v. United Sates, 704 F. Supp. 1114, 1126 (Ct. Int'l| Trade
1989) (when deciding whether to include US salesin its analysis, DOC "must make a determination as to which
sales of the included producer are so unrepresentative as to be unfairly distorting.") (see ROK Ex 36).

45 See Fabric and Expanded Neoprene Laminate from Taiwan: Final Determination of Sales at Less
Than Fair Vaue, 52 Fed. Reg. 37193, 37194 (5 Oct. 1987) (see ROK Ex. 37).

6 SSPC Final Determination, ROK Ex. 11, at 15447-49; SSSS Final Determination, ROK Ex. 24,
at 30671-74.

47 SSPC Fina Determination, ROK Ex. 11, at 15449; SSSS Fina Determination, ROK Ex. 24,
at 30673-74.
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With respect to SSPC, the United States stated: "Although we disregarded the sales [to
the ABC Company] in the preliminary determination, we find that the sales account for
such a large percentage of POSCO’s US sdles that they cannot be dismissed as
abnormalities"*®

With respect to SSSS, where the sales to the ABC Company were relatively small, the
United States explained that: "[R]espondent’s arguments regarding the relative
significance of these sales [to the ABC Company] compared to POSAM’ s total sdlesis
[sic] inapposite.  Although the Department employs a 5 per cent threshold in regard to
other issues in investigations ... none ... apply to this case."*

In other words, the United States expresdy based its decison regarding SSPC on the "large
percentage " of the atypica sales compared to the total sales being investigated. But, when faced with
a much smaller percentage of atypical saes in SSSS, the United States held that the percentage of
atypical saleswasirrelevant. These explanations are obvioudly inconsistent.

339 Having decided to make an adjustment for the unpaid sales to the ABC Company, the DOC
adjusted the export price downward by { } for every metric ton of SSPC that POSCO sold in the
United States, a distortion equal to 13.7% of the weighted average unit value ({ })>*° Likewise,
regarding SSSS, the adjustment of { } per metric ton distorted the export price downward by 4.6% of
the weighted average unit value ({ })>*

2. The Divison of the Investigation Period into Separate "Averaging Periods' for
Purposes of Comparing Average Normal Valueswith Average Export Prices

340 The standard practice in US anti-dumping investigations is for the DOC to caculate a single
weighted-average norma vaue to compare to a single weighted-average export price for the entire
period of investigation. *2

341 Inthe SSPC investigation, the US petitioners asked the DOC to depart from that methodol ogy
and "a least ‘wall off’ November and December 1997 ... by limiting pricing/cost comparisons
between markets to ‘same month’ transactions.">® The petitioners aleged that this departure was
necessary to account for the devaluation of the Korean won beginning in October 1997. The US
petitioners elaborated on this argument in aletter to the DOC in the SSSS case™

342 The same argument had been raised by the US petitioners in another US anti-dumping
investigation involving the currency devauation in Indonesia. In its preliminary determination in that
case, the United States expressdy found "no basis to depart from our practice of caculating the
weighted-average EPs [i.e., export prices] for the entire POI [i.e., period of investigation]” merely
because of a currency devaluation without "evidence that there has been a significant change in the
respondents’ pricing or marketing during the POI."™°

“8 SSPC Final Determination, ROK Ex. 11, at 15449.

49 SSSS Final Determination, ROK Ex. 24, at 30674.

%0 SSPC Final Analysis Memorandum, ROK Ex. 12, at 1, Attachment 1.

%1 5SS Final Analysis Memorandum, ROK Ex. 25, at 1, Attachment 1.

*2 Seg, e.g., 19 CF.R. § 351.414(d)(3) (ROK Ex. 2).

>3 SSPC Letter of 14 October 1998 from US Petitioners to DOC, at 2-3. This letter is provided as ROK
Ex. 38.

>4 SSSS Letter of 2 December 1998 from US Petitioners to DOC, ROK Ex. 33, at 2-5.

%> Notice of Preliminary Determination of Sales at Less than Fair Value and Postponement of Final
Determination: Certain Preserved Mushrooms from Indonesia, 63 Fed. Reg. 41783, 41785 (5 August 1998) (see
ROK Ex. 39).
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343 In accordance with that determination, the DOC's preliminary determinations in the SSPC
and SSSS cases again rejected the US petitioners' request for November and December to be "walled
off." In SSSS, the DOC distinguished as inapplicable "the one case cited by petitioners in support of
averaging multiple periods' and "preliminarily determing[d] that ... the use of multiple periods for
averaging is unwarranted®® The DOC'’s preliminary determination in the SSPC case did note that it
was currently studying this issue in the Preserved Mushrooms case. Thus, it explained that:

For the purposes of the final determination, the Department will also analyze the
implications, if any, of the decline in the won during 1997 for price averaging and
whether multiple averages are warranted. The Department is studying this issue in
Mushrooms from Indonesia.”’

344 On 31 December 1998, the United States issued its fina determination in Preserved
Mushrooms from Indonesia. This final determination once more rejected the petitioners request for
multiple averaging, and maintained the established practice of declining to deviate from its standard
methodology because of a currency devaluation.”®

345 Yet, some three months later, in the find determinations for SSPC and SSSS, the
United States reversed itself. Although it had previoudy considered the use of "multiple averaging
periods’ to be "unwarranted,” the United States decided to use multiple averaging in these steel
investigations. The United States failed to provide any facts or lega reasons that were not
considered in its preliminary decisions and which (in the DOC'’ s view) warranted a different outcome
in the final determination. The United States also failed to explain its departure from its then three-
month-old precedent in Preserved Mushrooms, when the similarities between the devaluations of the
won and the Indonesian rupiah clearly demanded the same treatment.

346  Asaresult, the DOC divided the period of investigation into sub-periods: For SSPC, the sub-
periodsran (i) from January to October 1997 and (ii) from November to December 1997. For SSSS,
the periods ran (i) from April to October 1997 and (ii) from November 1997 to March 1998. The
DOC then calculated a separate weighted average export price and a separate weighted average
normal value for each sub-period, and calculated a separate dumping margin for each sub-period
(based on the amount by which the average normal value exceeded the average export price for that
sub-period). In combining the dumping margins for the sub-periods, the DOC treated sub-periods
where there were sales at more than fair value" (.e., "negative dumping") as a sub-period of "zero
dumping."® It then calculated an overal average dumping margin based on the average of the
dumping margins found in certain sub-periods and the "zero" dumping margins assigned to the sub-
periods in which there had been "negative dumping.” As a matter of smple arithmetic, the effect of
dividing the period of investigation into separate sub-periods and then treating "negative dumping” for
any sub-period as "zero" is necessarily to raise the overall dumping margin.

347 The purpose of the "multiple averaging" methodology was plainly to "wall off" the period
after the devaluation. In their submissions to the DOC, the US petitioners conceded that { } **

%6 SSSS Preliminary Determination, ROK Ex. 16, at 145 (emphasis added).

57 SSPC Preliminary Determination, ROK Ex. 4, at 59359 (emphasis added).

%8 Notice of Final Determination of Sales at Less than Fair Value: Certain Preserved Mushrooms from
Indonesia, 63 Fed. Reg. 72268, 72272 (31 Dec. 1998) (see ROK Ex. 40).

%% SSPC Final Determination, ROK Ex. 11, at 15450-52; SSSS Final Determination, ROK Ex. 24, at
30674-76.

®0 This practice of treating "negative dumping" as"zero dumping" is sometimes called "zeroing."

®1 Petitioners’ SSPC Case Brief, ROK Ex. 8, at 28; Petitioners SSSS Case Brief, ROK Ex. 21, at 14.
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348 By adopting the "multiple averaging® methodology, however, the DOC was able to
effectively exclude the sales during the second sub-period from the calculation of the dumping
margins. Consequently, the "walling off* of the later sales from the calculation of the dumping
margins meant that the finding of dumping was based exclusively on sales before the devaluation of
the Korean won. This finding is fundamentally inconsistent with the underlying basis of the anti-
dumping orders. Throughout the proceedings in the investigations at issue, the US petitioners
predicated their requests for anti-dumping orders on the claim that such relief was needed to protect
the US industry from the adverse consequences of the so-called Asian economic crisis that
accompanied the devaluation of the Korean won.*> The find injury determinations aso relied heavily
on the imports (and consequent impact on the US industry) after the devaluation.®® In other words,
the increased imports and injury about which petitioners complained, and on which the anti-dumping
orders were predicated, all occurred after the devaluation — while, because of the "multiple
averaging” methodology, al the sdes that led to the finding of dumping occurred before the
devaluation.

3. POSCO’sDollar-Priced " Local Sales' in the Korean Home Mar ket
(a@ POSCO's Accounting Practices for the Different Types of Sales It Makes

349 Inthenorma course of business, POSCO'’s sales may be classified into three basic categories:
(1) domestic sdles to Korean companies that are negotiated in Korean won, invoiced in Korean won,
and paid in Korean won, (2) export sales to non-Korean companies that are negotiated in a foreign
currency, invoiced in the foreign currency, and paid in the foreign currency, and (3) "local sdes' to
Korean companies that are negotiated in a foreign currency (typicaly US dollars), invoiced in the
same foreign currency, but paid in Korean won.

350 For the first category of sales (which are negotiated, invoiced and paid in Korean won),
POSCO records the sde in its accounting records at the time of invoice based on the Korean won
amount on the invoice, and it records the amount of the payment in its accounting records at the time
of payment based on the Korean won amount of the payment (which should be the same as the
Korean won amount of the invoice). No difference is recognized between the amount of the sale and

%2 See USITC Hearing Transcript in Final SSPC Investigation at 91 (Statement of Dr. Magrath)
(explaining that the sharp drop in the US industry’s profitability in the fourth quarter of 1997 (the "flip-flop")
was caused by "the price declines of both the domestic producers and the subject imports, [which] ... were
unusually steep and severein the latter part of ‘97"); id. at 91-92 (Statement of Mr. Rosenthal) ("the principal
factor" affecting imports of the subject merchandise was "the beginning of the Asian financial crisis") (emphasis
added). Seealso USITC Hearing Transcript in Final SSSS Investigation at 142 (Statement of Mr. Malashevich)
("the price competition was felt only beginning in late 1997"). For the Panel’s reference, a copy of the relevant
pages of these transcriptsis provided at ROK Ex. 41 and ROK Ex. 42, respectively.

See also Petitioners Post-Hearing Brief in Final USITC Investigation of SSPC (30 March 1999),
Exhibit 1 (Responses to Commission’s Questions) at 12 ("Weakening foreign markets, particularly in Asia
which culminated in the currency crisis that began in mid-1997 and deepened in the fourth quarter of 1997,
contributed to a sharp influx in US imports in the second half of 1997, as demand in the United States remained
relatively robust. ... [T]he severe weakness for the domestic industry in the fourth quarter of 1997 coincided
with a period of relative strength for subject imports, which rose by 26 percent in terms of volume and by 21
percent in terms of value compared to their respective averages in the first three quarters of the year.")
(emphasis added). Petitioners' Post-Hearing Brief in Final USITC Investigation of SSPC (30 Mar. 1999),
Exhibit 1 (Responses to Commission’s Questions) at 12 (emphasis added). A copy of the relevant pages of this
brief is provided in ROK Ex. 43.

®3 SSPC Final Injury Determination, ROK Ex. 14, at 15-16, 20-22; SSSS Final Injury Determination,
ROK Ex. 27, at 14-15, 17-20.
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the amount of the payment due to changes in exchange rates, because no conversion of currency is
required to record the sales or payment.®

351 For the second category of sdes (which are negotiated, invoiced and paid in a foreign
currency), POSCO aso records the sale in its accounting records in Korean won at the time of invoice
— using the exchange rate of the official Korean Exchange Bank at the date of invoice to determine
the relevant Korean won amount. POSCO subsequently records the payment in its accounting records
in Korean won at the time of payment — using the exchange rate of the Korean Exchange Bank at the
date of payment to determine the relevant Korean won amount. If the exchange rate has changed
between the date of invoice and the date of payment, the amount recorded for the sale in Korean won
may not match the amount recorded for the payment in Korean won (even though the amount
invoiced and paid in the foreign currency is the same). POSCO must therefore record an additional
exchange gain or loss to account for the difference between the amount in Korean won recorded at the
time of sale and the amount in Korean won recorded at the time of payment.®®

352 For the third category of "loca sdes' (which are negotiated and invoiced in a foreign
currency), the payments are made in Korean won. The amount of the Korean won payment for these
"local sdles’ is not fixed at the time of the sales negotiation or at the time of invoice. Instead, to
accurately reflect the dollar value of these sales at the time of payment, the agreed-upon sale amount
in the foreign currency is trandated into Korean won using the exchange rate of the Korean Exchange
Bank on the date on which the customer pays The economic value of the sale is therefore fixed in the
foreign currency and not in Korean won.

353 The accounting for these locd sades is, therefore, necessarily the same as the accounting for
the transactions resulting in foreign currency payments. In both cases the economic value is fixed in
foreign currency, the accounting records are kept in Korean won, and any change in the exchange rate
of the Korean Exchange Bank between the date of invoice and the date of payment has to be recorded
in won as an exchange gain or 10ss.%®

64 POSCO’ s accounting practices for domestic sales that were invoiced in Korean won were reviewed
by the DOC in its verifications in both the SSSS and SSPC cases. See SSPC Sales Verification Report, ROK
Ex. 6, at Ex. 6, 19, 20; SSSS Sales Verification Report, ROK Ex. 19, at Ex. 17, 19, 21.

%5 POSCO’s accounting practices for export sales in US dollars were reviewed by the DOC in its
verifications in both the SSSS and SSPC cases. SSPC Sales Verification Report, ROK Ex. 6, a EX. 25, 26, 31,
SSSS Verification Report, ROK Ex. 19, at Ex. 22.

% gpecifically, even though the local sale isinvoiced in the foreign currency, POSCO records the sale
in its accounting records in Korean won at the time of invoice — using the exchange rate of the Korean
Exchange Bank at the date of invoice to determine the relevant Korean won amount for its accounting entry.
POSCO subsequently records the payment in its accounting records in Korean won at the time of payment —
using the amount of the customer’s actual payment in Korean won, which was calculated by applying the
exchange rate of the Korean Exchange Bank at the date of payment to the foreign currency amount shown on
theinvoice. If the exchange rate has changed between the date of invoice and the date of payment, the amount
recorded for the sale in Korean won may not match the amount recorded for the payment in Korean won.
POSCO must therefore record an additional exchange gain or loss to account for the difference between the
amount recorded in Korean won at the time of sale and the amount recorded in Korean won at the time of
payment.

In this regard, it should be noted that POSCO’s accounting practices for the local sales that were
invoiced in US dollars were reviewed by the DOC in its verifications in the SSSS and SSPC cases. For
example, in the SSSS case, it was verified that POSCO "recognized an exchange rate loss’ on Home Market
Sale No. 1, due to changes in the dollar-won exchange rate between invoice and payment. SSSS Sales
Verification Report, ROK Ex. 19, at 14. See also SSPC Sales Verification Report, ROK Ex. 6, at 6; SSPC
Final Analysis Memorandum, ROK Ex. 12, at 4, SSSS Sales Verification Report, ROK Ex. 19, Ex. 17; SSSS
Final Analysis Memorandum, ROK Ex. 25, at 3.
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354  Theeconomic substance and accounting treatment of these three types of transactions may be
illustrated by the following simplified examples. Suppose that POSCO makes three sales that are
invoiced on April 1: (1) adomestic sale at a price of 100,000 won that is invoiced and paid in Korean
won; (2) an export sae at a price of $100 that isinvoiced and paid in US dollars, and (3) aloca sale
at a price of $100 that is invoiced in dollars but paid in won (as determined by converting the US
dollar price using the exchange rate on the date of payment). Suppose, further, that payment for all
three sales is made on April 30, that the exchange rate on April 1 (the date of invoice) was 1,000 won
per dollar, and that the exchange rate on April 30 (the date of payment) was 1,100 won per dollar. In
such circumstances, the transactions would be recorded in POSCO'’ s accounting records as follows:

1 Domestic Sdein Korean Won
Transaction Actual Applicable Amount Recorded for
Amount of | Exchange Rate Accounting Purposes
Transaction
Dehit Credit
Invoice (Recorded in Sales Account)| 100,000 won -- 100,000 won
Debit to Accounts Recevable 100,000 won
/Account
Payment (Recorded in  Cadf| 100,000 won -- 100,000 won
/Account)
Credit to Accounts Receivable 100,000 won
||Exchange Gan --
2. Export Sdein US Dollars
Transaction Actual  |Applicable Amount Recorded for
Amount of | Exchange Accounting Purposes
Transaction Rate
Debit Credit
Invoice (Recorded in Sales Account) $100 1,000 100,000 won
Debit to Accounts Receivable 100,000 won
/Account
Payment (Recorded in Casf $100 1,100 110,000 won
/Account)
Credit to Accounts Receivable 100,000 won
||Exchange Gan 10,000 won
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3. Local SdleInvoiced in US Dallars but Paid in Korean Won
Transaction Actual Applicable Amount Recorded for
Amount of  [Exchange Rate Accounting Purposes
Transaction
Debit Credit
Invoice (Recorded in Sales Account) $100 1,000 100,000 won
||Debit to Accounts Receivable Account 100,000 won
Conversion of |Dollar Amount (A) $100
Eiystrg‘rann;rby ExchangeRate  (B) [x 1,100 wor/$
Won Amount  (AxB)| 110,000 won
||Payment (Recorded in Cash Account) | 110,000 won -- 110,000 won
||Credit to Accounts Receivable 100,000 won
||Exchange Gan 10,000 won

As these examples demonstrate, the foreign currency export sales and local sales result in the same
accounting entries, because the economic substance of the transactions is the same. In both types of
sdes, the value of the customer’s payment is determined by converting a foreign currency amount
into Korean won using the exchange rate on the date of payment. The only difference is whether this
conversion is made by POSCO (as in foreign-currency export sales) or by the customer (as in foreign-
currency local sales).

(b) POSCO's Reported Local Sales of SSSS and SSPC

355 During the period of investigation, approximately { } of POSCO's sales of SSPC and
approximately { } of its sales of SSSS in the home market consisted of "local sales' that were priced
in US dollars.’” As discussed above, POSCO booked these dollar-priced sales in its sales ledgers in
Korean won, using the daily exchange rate in effect at the Korean Exchange Bank on the date of
sale® The customers made payment in Korean won. The amount of the payment was calculated by
multiplying the US dollar invoice amount by the exchange rate in effect at the Korean Exchange Bank
on the date of payment®® Gains or losses resulting from a change in the exchange rate between sale
and payment were reflected in POSCO’s books as transaction gains or losses,™

%7 Data reported to DOC shows that there were { } metric tons of local sales of SSPC out of { } metric
tons of total home-market sales of SSPC during the period of investigation and that there were { } metric tons of
local sales of SSSSout of { } metric tons of total home-market sales of SSSS.

® A chart showing the daily exchange rates of the Korean Exchange Bank for the period from
1 January 1997 to 31 March 1998 is provided at ROK Ex. 44. The DOC verified that POSCO used the Korean
Exchange Bank’ s ratesin its accounting books. See SSSS Sales Verification Report, ROK Ex. 19, at 14.

% The DOC verified that the payment amount for these "local sales’ was determined by applying the
exchange rate on the date of payment to the foreign currency amount on the invoice. The payment record (set
forth on page 25 of the verification exhibit) indicates that the "total US$ to be paid" for this transaction was{ }.
It further indicates that POSCO received a total amount of { } Korean won for this transaction on { } — adate
which is described in the verification exhibit as the "date monies are received”' and as "date of ‘payment’ for
exchange rate purposes.” The Korean Exchange Bank exchange rate on { } was { } won per dollar (according
to page 17 of the verification exhibit). Multiplying the { } dollar invoice price by the { } won per dollar
exchange rate yields a Korean won amount of { }, which is exactly the amount in Korean won actually received
by POSCO. Thus, areview of this verification exhibit demonstrates that the customer’ s payment in Korean won
was determined by multiplying the US dollar invoice amount by the exchange rate of the Korean Exchange
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(c) The DOC'’s Treatment of Local Sales

356 The issue of how the "local sales' should be treated first arose when the DOC preliminary
determination in SSPC treated POSCO’s "local sales' as export sales and excluded them from the
caculation of normal value.” Both the US petitioners and POSCO agreed that this decision was in
error.”?

357 Inits preliminary determination in SSSS and in its final determinations in both SSPC and
SSSS, the DOC included these "local sales' in its calculation of normal value.”® The DOC did not,
however, base its calculations on the actua dollar amount at which POSCO invoiced the customer for
these sales. Instead, the DOC applied the following methodol ogy:

The DOC firgt assigned a won value to these "local sales," by using the amounts in
Korean won at which the sales had been recorded in POSCO's sdles ledgers at the
time of sale. In other words, the DOC effectively converted the actual dollar prices
on POSCO'’ s invoices into Korean won using the exchange rates from the Korean
Exchange Bank on the date of the sale

The DOC then combined these converted amounts in won with the won amounts of
POSCO'’s other home-market sales (.e., those sdes that were invoiced in won) to
calculate an average normal value in Korean won.

The DOC then converted this average norma vaue in Korean won into a norma
value in US dollars by applying a weighted-average exchange rate (based on New
Y ork Federal Reserve exchange rates) for the dates of POSCO’s US sales.”

For the "local sdles,” this methodology meant that the dollar amount of the invoice was trandated into
Korean won using one exchange rate (i.e., the exchange rate of the Korean Exchange Bank on the
date of the loca sale), and then trandated back into dollars using a different exchange rate (i.e., a
caculated exchange rate based on a weighted average of the New York Federal Reserve exchange
rates on the dates of POSCO’s US sales).”

358  Not surprisingly, this "double conversion" methodology distorted the results of the DOC's
calculations, and increased the dumping margins found. The following example, which is based on
the actua US and home-market ("HM") sales data submitted by POSCO for one of its SSSS products,

Bank on the date of payment — which differed from the exchange rate on the date of sale. (A copy of the
relevant pages of SSSS Sales Verification Exhibit 17 is provided in ROK Ex. 45.)

70 35SS Supplemental Sales Questionnaire Responses, ROK Ex. 46, at 19.

"L SSPC Preliminary Analysis Memorandum, ROK Ex. 5, at 2.

2 Letter of 5 November 1998 from US Petitioners to DOC, at 3 (US petitioners alleging " ministerial
error"); Letter of 6 November 1998 from POSCO to DOC, at 2 (agreeing with US petitioners that there was an
error, but disagreeing as to its characterization as "ministerial"). The US petitioners’ letter is provided at ROK
Ex. 47. POSCO’sresponseis provided at ROK EXx. 48.

3 SSPC Final Determination, ROK Ex. 11, at 15455-56; SSSS Preliminary Analysis Memorandum,
ROK Ex. 17, at 2.

" This average exchange rate was calculated by weighting the New York Federal Reserve exchange
rates on the date of each US sale by the quantity sold in each US sale.

S After the DOC's preliminary determination in SSSS, POSCO strongly objected to the DOC's
methodology in its case briefs in both the SSPC and SSSS cases. SSPC Final Determination, ROK Ex. 11, at
15456; SSSS Final Determination, ROK Ex. 24, at 30678. In the end, however, the DOC persisted in making a
"double conversion” of local salesfrom dollar prices to won prices back to dollar prices.
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illustrates how the double-conversion methodology increased its norma value and thus inflated the

dumping margins.

Calculation of Weighted Average Exchange Rate for US Sdes

US Observation Product Date of US Sde Exchange Weighted
Number Matching USSde Quantity Rate Exchange
Number Rate
86 0006 3/11/1997 {} 976.0
87 0006 3/11/1997 {} 976.0
Total {1} 976.0

Calculation of Weighted Average Normal Vaue Based on Dallar Prices

Home-Market Product Date of Home-Market
Observation Matching Home-Market Home-Market |Invoice Pricein US
Number Number Se Sale Quantity Dollars
14 0074 12/12/1997 {} {1}
15 0074 19/12/1997 {} {}
Total {} {}

Calculation of Weighted Average Normal Vaue Based on Double Conversion

HM | Product | Date of [HM Sde| Invoice | POSCO | Invoice | Average |Norma Vaue
Obs. |Matching|HM Sde|Quantity | Pricein |Exchange| Price us in US Dollars
Number| Number (A) us Rate InWon | Exchange (F=DIE)
Dallars © (D=BxC) Rate
(B) (E)
14 0074 |12/12/97| {} {} 1,685.2 {} 976.0 {}
15 0074 |[19/12/97| {} {} 1,412.1 {} 976.0 {1}
Total {} {} { 976.0 }

Thus, for this comparison, the DOC'’s double-conversion methodology increased the normal value in
USdoallarsfrom{ } to{ } — anincreaseof { }.

@

359 The United States claimed that its "double conversion” of the prices of the "local sdes' was
necessary, primarily because the exchange rates used by POSCO did not correspond to the exchange
rates announced by the US banking authorities.” In particular, the DOC claimed that the exchange
rates used by POSCO "are quite dissimilar" from the exchange rates published by the Federal Reserve
Bank of New York — which are based on the exchange rates at 12:00 noon in New York on the
relevant dates.””

The DOC's Rationale for Its Treatment of POSCO’'s "Loca Saes'

7 SSPC Final Determination, ROK Ex. 11, at 15456; SSPC Final Analysis Memorandum, ROK Ex.
12, at 4; SSSS Final Determination, ROK Ex. 24, at 30678; SSSS Final Analysis Memorandum, ROK Ex. 25,
a 3.

" The DOC’s "Policy Bulletin" regarding its exchange rate methodol ogy notes that:

The ... exchange rates are collected by the New Y ork Federal Reserve Bank from a sample of market
participants. They are the noon buying ratesin New Y ork for cable transfers payablein foreign currencies.
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360 Thefactua basisfor this decision is severely flawed in several respects.

In the SSSS case, the United States indicated that the difference between the Korean
Exchange Bank rates used by POSCO and the New Y ork Federal Reserve Bank rates
was, for al comparisons, |ess than one per cent.”

In the SSPC case, the United States found larger differences only because it
compared the exchange rate used by POSCO to the wrong exchange rate. While the
stated justification for the "double conversion” was the aleged discrepancy between
POSCO's"internd rate" (i.e., the rate of the Korean Exchange Bank) and the Federal
Reserve rate, the United States failed to use the Federa Reserve rates for that
comparison in the SSPC case. Instead, the United States erroneously compared
POSCO's "internal rate' to a modified exchange rate calculated by the DOC to
implement the specia exchange rate provisions that apply to investigations in US
anti-dumping proceedings.”

The United States also failed to explain why the New Y ork Federal Reserve exchange rates should be
considered more accurate than the Korean Exchange Bank rates, or why a Korean company should be

Notice:  Change in Policy Regarding Currency Conversions, 61 Fed. Reg. 9434, 9436 n.4
(8 March 1996) (hereinafter, "DOC Notice on Currency Conversion" ). A copy of the DOC Notice on Currency
Conversionis provided at ROK EXx. 49.

The daily New Y ork Federal Reserve exchange rates, from 1 January 1990 to the present, are available
on the Internet at www.bog.frb.fed.us/releases/H10/hist/dat96-ko.txt. For the Panel’s reference, the exchange
rates for the fifteen months covering the periods of the SSPC and SSSS investigations, from 1 January 1997 to
31 March 1998, are provided as ROK Ex. 50.

"8 According to the final analysis memorandum in the SSSS case,

[A] comparison of theinternal exchange rate used by POSCO to the market exchange rate

used by the Department for Home Market Observation { } shows that the two exchange

rates are dissimilar: POSCO’s won/USD exchange rate for { } is { } won per dollar

while the Federal Reserve rate for this date is { } won per dollar. Also, POSCO’'s

won/USD exchange rate on the date of payment ({ }) is{ } won per dollar, while the

Federal Reserve exchange rate on the date of payment is{ } won per dollar.

SSSS Final Analysis Memorandum, ROK Ex. 25, at 3. A simple calculation indicates

that the differences between the POSCO rates and Federal Reserve rates identified by this

analysis memorandum represent in all cases less than one percent of the Federal Reserve

exchangerate.

" For example, the final analysis memorandum in the SSPC case stated that the Federal Reserve
exchange rate on 23 November 1997 was 947.87 won per dollar. SSPC Final Analysis Memorandum, ROK EX.
12, at 4. In fact, the Federal Reserve rate on that date was actually 1060.00 won per dollar. See New Y ork
Federal Reserve Daily Exchange Rates, ROK Ex. 50. The 947.87 won per dollar rate mentioned in the final
analysis memorandum is actually the exchange rate for 23 November 1997 calculated by the DOC using its
specialized exchange rate model for appreciating currencies — a model which, by its terms, should not have
been applied to the Korean won in the first place, because the won was depreciating in value during the period
under consideration. (The adjusted exchange rates calculated by the DOC are available on the Internet at
www.ita.doc.gov/import_admin/records/exchange/skorea.txt. The adjusted exchange rates for the fifteen
months covering the periods of the SSPC and SSSS investigations, from 1 January 1997 to 31 March 1998, are
provided as ROK Ex. 51.).

The final analysis memorandum makes a similar error with respect to the exchange rates on
18 November 1997. See SSPC Final Analysis Memorandum, ROK Ex. 12, at 5.

In this regard, it is interesting to note that the "internal” rate used by POSCO for 23 November 1997
(which is also the rate published by the Korean Exchange Bank) was 1072.10 won per dollar. See SSPC Final
Analysis Memorandum, ROK Ex. 12, at 4; see also Korean Exchange Bank Daily Exchange Rates, ROK Ex.
44. |n other words, the actual Federal Reserve rate was much closer to POSCO’s "internal” rate than it was to
the adjusted DOC rate that the United States erroneously relied upon initsanalysis (i.e., 1060.00 is much closer
to 1072.10 than it isto 947.87).
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expected to use New York exchange rates with respect to its accounting in Korea of domestic
transactions within Korea. And, the United States failed to address how a Korean exporter could
possibly use rates that are not determined until eight or nine hours after the close of business in
Korea®

361. The "double conversion” of the prices of the "local sales' from dollars to won to dollars (at
different exchange rates) was an unprecedented departure from the established policy of "accept[ing]
charges in the currency in which the charges are made."®* In fact, neither the United States nor the
petitioners in the investigations cited a single case before the investigations at issue where the
United States treated a home-market sale priced in dollars as if it had been priced in the loca
currency.

362 By contradt, there are severa cases — most notably Fresh Cut Roses from Colombia — in
which the United States properly declined to "double convert" home-market sales that were priced in
dollars.®® The United States claimed that the factual situation in Fresh Cut Roses differed from the
factual situation presented in the SSPC and SSSS cases. However, that claim made no sense.

Specificaly, the United States claimed that the SSPC and SSSS cases could be
distinguished from Fresh Cut Roses case because "a comparison of the interna
exchange rate used by POSCO to the market exchange rate used by the Department
shows that the two exchange rates are quite dissmilar."® The United States claimed
that this difference was "in contrast to Fresh Cut Roses from Colombia in which the
Department verified that the payment in pesos reflected the market exchange rate at
the time of payment."®* However, as is evident from the facts described above, that
claim lacks foundation, because the exchange rate used by POSCO was, in fact, a
market exchange rate.

In the SSSS decision, the United States offered an aternative basis for distinguishing
the Fresh Cut Rosesdecision. It claimed that, in the Fresh Cut Roses case, "al prices
and costs, both in the home market and in the US, were dollar denominated...." while
in the case of SSSS "the vast mgjority of the costs incurred for home market and US
sales are denominated and paid by POSCO in won."® The factua basis for this
digtinction is suspect: Fresh Cut Roses made no mention of the currency of the
exporter’s codts, so that does not appear to have been a factor of any significance in

80 Asmentioned, the Federal Reserve rates are collected by the New Y ork Federal Reserve Bank based
on the noon buying rates in New York for a sample of market participants at 12:00 noon in New York. See
DOC Notice on Currency Conversion, ROK Ex. 49, at 9436 n.4. Noon in New York is either 1 am. or 2 am.
the following morning in Korea (depending on whether daylight saving’stimeisin effect in New Y ork).

81 Final Determination on Sales at Less Than Fair Value: Fresh Cut Roses from Colombia, 60 Fed.
Reg. 6980, 7006 (6 Feb. 1995) ("It is the Department’s practice to accept charges in the currency in which the
charges are made. In this instance, home market prices were charged in dollars. Therefore, the Department
found it appropriate that respondent’ s home market sales were reported in dollar value since the dollar value was
the currency in which the sales transactions were made.") (ROK Ex. 52).

821d.; see also Final Determination of Sales at Less Than Fair Value: Silicon Metal from Argentina,
56 Fed. Reg. 37891, 37895-96 (9 Aug. 1991) (ROK Ex. 53).

83 SSPC Final Determination, ROK Ex. 11, at 15456; accord SSSS Final Determination, ROK Ex. 24,
at 30678 ("[T]hereis adisparity between the exchange rates reflected in POSCO’ s accounting records and those
used by the Department....").

84 SSPC Final Determination, ROK Ex. 11, at 15456; SSPC Final Analysis Memorandum, ROK Ex.
12, at 5; SSSSFina Determination, ROK Ex. 24, at 30678; SSSS Final Analysis Memorandum, ROK Ex. 25,
at 3-4.

85 SSSS Final Determination, ROK Ex. 24, at 30678.
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the previous decison.®® More broadly, the United States routindly addresses
situations where at least some foreign-currency-denominated costs are associated with
dollar-denominated sales without "double converting” the prices of those saes.
Indeed, in virtudly every US anti-dumping investigation some of the costs incurred in
connection with sales to the United States (such as production costs, freight from the
factory to the port, and brokerage and handling fees in the exporting country) are
denominated in the foreign currency, while the sales prices are denominated in US
dollars.

V. LEGAL ARGUMENT

4.1 Article VI of GATT 1994 governs the use of anti-dumping measures by WTO Members®” In
the anti-dumping context, Article VI must be read in connection with the Anti-Dumping Agreement
— which is formally entitled the Agreement on Implementation of Article VI of GATT 1994. The
Anti-Dumping Agreement expressly "govern[s] the application of Article VI of GATT 1994" to all
anti-dumping actions® Artide VI and the Anti-Dumping Agreement are therefore "part of the same
treaty" and an "inseparable package of rights and disciplines."®® Together, Article VI and the Anti-
Dumping Agreement govern when and how anti-dumping duties may be imposed by any Member.

4.2 An understanding of Article VI and the Anti-Dumping Agreement in their proper context
must begin with the fact that anti-dumping duties are a derogation from the main thrust of the WTO
regime — which is to liberadize and promote trade™ Although the GATT has from its inception
allowed dumping to be offset if it causes or threatens materia injury to a domestic industry, it has
aways narrowly circumscribed in Article VI both the circumstances in which and the extent to which
anti-dumping duties may be imposed. Indeed, widespread concerns among the Contracting Parties
(now, Members) about the detrimental effects of over-use and abuse of anti-dumping duties have led
to ever tighter restrictions on their use.™

% Fresh Cut Roses from Colombia, ROK Ex. 52, at 7005-06.

87 As recognized by the Panel in United Sates — Anti-Dumping Act of 1916 (Complaint by the EC),
"Article VI does not regulate the practice of dumping itself, but the anti-dumping activities of Members.... [It]
concentrates on what Members may do in order to counteract dumping.” United States - Anti-Dumping Act of
1916 (Complaint by the European Communities) , Report of the Panel, WT/DS136/R, 31 Mar. 2000, not yet
adopted, at para. 6.103 (" 1916 Act I").

8 Anti-Dumping Agreement, art. 1.

891916 Act I, at para. 6.97 (following Argentina— Safeguard Measures on Import of Footwear, Report
of the Appellate Body, adopted on 12 Jan. 2000, WT/DS/121/AB/R, at para. 81, and India — Quantitative
Restrictions on Imports of Agricultural Textile and Industrial Products, Report of the Panel, adopted on 22 Sept.
1999, WT/DSQ0/R, at paras. 5.18-5.19). See also id. at paras. 6.195 (the Anti-Dumping Agreement " is
essential for the interpretation of Article VI"), 6.197 (the provisions of the Anti-Dumping Agreement are
"essential elements’ of the "context" of Article V1).

9 See John H. Jackson, World Trade and the Law of GATT, 411 (1969) ("Article VI of GATT treats
two subjects: antidumping duties and countervailing duties. In both cases Article VI is something of an
anomaly: in essence it is an "exception” to GATT, allowing certain measures that would otherwise be a
violation of GATT."); cf. United Sates - Countervailing Duties on Fresh, Chilled and Frozen Pork from
Canada, Report of the Panel, DS7/R -3 85/30, adopted on 11 July 1991, para. 4.4 (" Article V1:3, as an exception
to basic principles of the General Agreement, ha[s] to be interpreted narrowly...."); 1916 Act |, at para. 6.202 &
n.443 (quoting Jackson and treating anti-dumping measures as an exception to the MFN and tariff binding
obligations).

91 Seg, e.g., Negotiating Group on MTN Agreements and Arrangements, Meeting of 6 March 1987,
Note by the Secretariat, MTN.GNG/NG8/1, 23 March 1987, at para. 8 ("Several delegations expressed their
dissatisfaction with [the Tokyo Round Anti-Dumping Code]. Reference was made to the problem of ‘trade
harassment’ in the area of countervailing and anti-dumping duties and it was suggested that the application of
certain provisions of the Codes had in some cases |ed to increased protectionism.”).
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4.3 Thus, Article VI "should be interpreted as limiting the use of anti-dumping measures to the
situations expressly foreseen in Article V1."%* Of course, an essential prerequisite for the imposition
of anti-dumping duties is that "*dumping’ within the meaning of the definition of Article VI:1 hasto
be found in the first place.”®® This requirement has been made explicit by the first sentence of
Article 1 of the Anti-Dumping Agreement, which provides that:

An anti-dumping measure shall be applied only under the circumstances provided for
inArticle VI of GATT 1994 and pursuant to investigations initiated and conducted in
accordance with the provisions of this Agreement. (emphasis added).

In other words, the WTO Agreementsforbid the imposition of anti-dumping measures unless they are
imposed pursuant to investigations that are conducted strictly in accordance with WTO disciplines.
The US failure to satisfy the requirements of any Article of the Anti-Dumping Agreement therefore
resultsin aviolation of Article 1 of the Anti-Dumping Agreement and Article VI of GATT 199%4.

4.4 Under these disciplines, the authority to impose anti-dumping duties is not only
preconditioned on the existence of "dumping,” it is aso limited to the extent of dumping properly
found.®* Thus, the calculation of the extent of "the price difference" between the export price and
norma vaue (i.e., the "dumping margin"),” if any, is a critical aspect of an anti-dumping
investigation.  Consequently, the calculation of the "dumping margin® is subject to numerous
substantive and procedural disciplines in Article VI of GATT 1994 and the Anti-Dumping
Agreement.

45 As discussed below, the actions by the United States in the SSPC and SSSS cases failed to
comply with the rules and procedures for calculating dumping margins, and this failure led the
United States to impose improperly high anti-dumping duties. Since Article 3.8 of the DSU provides
that "[i] n cases where there is an infringement of the obligations assumed under a covered agreement,
the action is considered prima facie to congtitute a case of nullification and impairment,” it is clear
that the United States, by this failure, has nullified or impaired benefits accruing to Korea under the
WTO Agreements.

921916 Act I, at para. 6.114.

% Seeid. at para. 6.105; see also European Communities — Imposition of Anti-Dumping Duties on
Imports of Cotton Yarn from Brazil, Report of the Panel, ADP/137, adopted on 30 October 1995, at para. 585
("Article 1 [of the Tokyo Round Anti-Dumping Code] provided that anti-dumping duties could not be applied
prior to determination of dumping....") (emphasis omitted).

This requirement was first recognized as long ago as 1955. See Swedish Anti-Dumping Duties, Report
of the Panel, L/328 - 35/81, adopted on 26 Feb. 1955, at para. 22 ("The Panel agreed that if the Swedish Decree
was being applied in such a manner as to impose an anti-dumping levy in the absence of dumping practices, the
Italian Government would be deprived of the protection it would reasonably expect from the terms of Article VI
of the Agreement and that it could claim an impairment of benefits.").

Cf. United States — Anti-Dumping Duty on Dynamic Random Access Memory Semiconductors
(DRAMYS) of One Megabit or Above from Korea , Report of the Panel, WT/DS99/R, adopted on 19 March 1999,
para. 6.43 ("The necessity of the continued imposition of the anti-dumping duty can only arise in a defined
situation pursuant to Article 11.2: vizto offset dumping.").

4 See GATT 1994, art. VI1:2 ("In order to offset or prevent dumping, a [Member] may levy on any
dumped product an anti-dumping duty not greater in amount than the margin of dumping in respect of such
product."); Anti-Dumping Agreement, art. 9.3 ("The amount of the anti-dumping duty shall not exceed the
margin of dumping as established under Article 2."); see also Anti-Dumping Agreement, art. 11.1 ("An anti-
dumping duty shall remain in force only as long as and to the extent necessary to counteract dumping which is
causing ingury.").

9 See GATT 1994, art. VI:2 (defining the "margin of dumping" as "the price difference determined in
accordance with the provisions of paragraph 1," i.e., the difference between the export price and normal value).
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A. THE UNITED STATES TREATMENT OFPOSCO’ SSALESTO AN UNAFFILIATED US QUSTOMER
THAT LATER WENT BANKRUPT WASUNFAIR AND INCONSISTENT WITH GATT 1994 AND THE
ANTI-DUMPING AGREEMENT

4.6 As discussed in the Statement of Facts, during the period of investigation, POSCO made
severd saes of SSPC and SSSS to a US customer (referred to here as the ABC Company) that later
declared bankruptcy. In the preliminary determinations for both SSPC and SSSS, the United States
excluded these aberrant sales from its caculation of export price (and thus from the comparison of
export price to normal vaue).*

4.7 In the final determinations, however, the United States reversed position. It declared that the
amounts due POSCO by the ABC Company were "bad debts' and that the cost of this "bad debt"
should be treated as a "direct selling expense” and deducted as an adjustment from the prices of
POSCO 's US sdles. This adjustment increased the price difference between export price and normal
value and hence increased the dumping margins found by the United States.”’

4.8 In essence, the United States penalized POSCO for an event that occurred after POSCO made
its sdles, that was utterly beyond POSCO ’s control, and of which POSCO did not know (and could
not have known) at the time it made its sales and fixed its prices. As discussed below, such a
methodology is inconsistent with the requirements governing dumping calculations under the WTO
Agreements and it is unfair. Specifically, the United States' treatment of the non-payment by a US
customer is inconsistent with:

@ the requirements for alowances for "differences affecting price comparability” in
Article VI:1 of GATT 1994 and Article 24 of the Anti-Dumping Agreement
(Part 1IV.A.1 infra);

(b) the requirement for a "fair comparison” between the export price and normal vaue in
Article 2.4 of the Anti-Dumping Agreement (Part IV.A.2 infra); and

(c) the requirement for "uniform, impartial, and reasonable” administration of the anti-
dumping laws in Article X:3(8) of GATT 1994 and the related procedural
requirements of Article 12 of the Anti-Dumping Agreement (Part 1V.A.3 infra).

4.9 Before examining those specific requirements, however, it is important to consider the
consequences of permitting the approach adopted by the United States in the SSPC and SSSS cases.
That approach would make it impossible for an exporter to avoid the risk of a dumping determination.
Regardless of the exporter’s pricing policies, there would aways be the risk that later events, entirely
beyond the exporter’s control, would result in findings of dumping. Suppose, for example, that an
exporter sells its merchandise in the United States and in its home market at exactly the same prices
and under exactly the same terms and conditions. Clearly, there would be no "price differences’
within the meaning of Article VI of GATT 1994. Even so, if it happens that one of the exporter’s US
customers goes bankrupt after the sale is made, under the methodology used in the SSPC and SSSS
cases the United States would find that all of the exporter's US sales were dumped, and it would
therefore impose anti-dumping measures on all of the exporter’s US sales. Such a result cannot be
consistent with the object and purpose of either Article VI of GATT 1994 or the Anti-Dumping
Agreement.

% See paras. 3.30 - 3.36 supra.
97 See paras. 3.37 - 3.39 supra.
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1. The United States Unfairly Adjusted POSCO’s Export Price to Account for a Factor
that Does Not " Affect Price Comparability,” in Violation of Article VI:1 of GATT 1994
and Article 2.4 of the Anti-Dumping Agreement

€)) Artide VI:1 of GATT 1994 and Article 24 of the Anti-Dumping Agreement Permit
Adjustments to the Prices Being Compared Only for "Differences Which Affect Price
Comparability”

410 Artide VI of GATT 1994, which authorizes WTO Members to impose anti-dumping duties
under certain circumstances, provides that the existence of "sales below normal value" (or "dumping")
is normally to be determined based on a comparison of the export price to the comparable price in the
exporting country (or "home market"). Thus, paragraph 1 of Article VI states that:

[A] product is to be considered as being introduced into the commerce of an
importing country at less than its norma value, if the price of the product exported
from one country to another ... is less than the comparable price, in the ordinary
course of trade, for the like product when destined for consumption in the exporting
country.... Due allowance shall be made in each case for differences in conditions
and terms of sale, for differences in taxation, and for other differences affecting price
comparability. (emphasis added).

As this passage indicates, a calculation of a dumping margin must ordinarily focus on a comparison of
the prices®® If the export price is less than the comparable home-market price, then the exporter is
dumping. On the other hand, if the export price is greater than or equa to the comparable home-
market price, then there is no dumping.

411 The comparison of prices is, therefore, the key to a proper determination of dumping under
GATT 1994. In recognition of the centrality of the price comparison, GATT 1994 expresdy limits
the adjustments that can be made to the prices used in the comparison to those adjustments that reflect
"differences affecting price comparability."

412 The basic framework adopted by Article VI:1 of GATT 1994 has been maintained in the
Anti-Dumping Agreement. Thus, Article 2.1 of the Anti-Dumping Agreement confirms that the
normal focus of an anti-dumping investigation is a comparison of prices in the importing country with
prices in the exporter’ s home market:

For purposes of this Agreement, a product is considered to be dumped, i.e.,
introduced into the commerce of another country at less than its norma value, if the
export price of the product exported from one country to ancther is less than the
comparable price, in the ordinary course of trade, for the like product when destined
for consumption in the exporting country. (emphasis added)

Moreover, Article 2.4 of the Anti-Dumping Agreement confirms that, in order to achieve a fair
comparison, adjustments may only be made for differences that affect price comparability. Thus,
Article 2.4 provides that:

A fair comparison shall be made between the export price and the normal vaue....
Due allowance shall be made in each case, on its merits, for differences which affect
price comparability, including differences in conditions and terms of sale, taxation,

%8 The alternative to price comparison provided by Article VI and the Anti-Dumping Agreement, which
allows comparison of export price to cost of production when home-market or third-country prices cannot be
used, isnot at issuein the SSPC and SSSS cases.
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levels of trade, quantities, physical characteristics, and any other differences which
are also demonstrated to affect price comparability .... (interna footnote omitted,
emphasis added).

413 Under these provisions, the focus of an anti-dumping investigation must be on the exporter’s
prices. Adjustments to the exporter’s prices are permitted if, and only if, they account for differences
in the factors that affect those prices.

414  As mentioned, Article VI:1 of GATT 1994 specifically permits adjustments for "differences
in conditions and terms of sadle" and for "differences in taxation. " Article 2.4 of the Anti-Dumping
Agreement follows GATT 1994 in specificaly alowing adjustments for "differences in conditions
and terms of sal€' and for differences in "taxation,” and it aso specifically alows additional
adjustments for differencesin "levels of trade, quantities, [and] physical characteristics.” After the list
of enumerated factors deemed to affect price comparability, GATT Article VI:1 contains a closing
phrase that authorizes adjustments for "other differences affecting price comparability.” Article 2.4 of
the Anti-Dumping Agreement contains a Smilar closing phrase: it authorizes adjustments only for
"other differenceswhich are also demonstrated to affect price comparability.”

415 Significantly, a comparison of the texts of GATT Article VI:1 and Article 2.4 of the Anti-
Dumping Agreement shows that the Anti-Dumping Agreement contains a requirement that had not
existed in the original GATT: factors that are not expresdy enumerated in Article 2.4 must not only
"affect price comparability,” but they must be "demonstrated” to do so. Any interpretation of
Article 2.4 that ignored the words "which are aso demonstrated” would run afoul of the rule that
WTO Agreements must not be construed so as to render any words superfluous.*

416 Therefore, under Article 2.4 of the Anti-Dumping Agreement, an administering authority may
not make an adjustment for "other differences’ {.e., differences other than those enumerated in
Article 2.4) unlessit isfirst "demonstrated” that these "other differences’ affect price comparability.

(b) A Customer’s Failure to Pay Is Not a Difference Affecting Price Comparability for Which an
Adjustment is Permitted under GATT Article VI:1 and Artice 2.4 of the Anti-Dumping
Agreement

417  As mentioned, the ABC Company failed to pay POSCO after receiving shipments of SSPC
and SSSS and, in the anti-dumping investigations, the United States adjusted the export price for
POSCO’s US sales to account for that non-payment.'® The ABC Company’s non-payment does not
fall within any of the categories of differences for which adjustments are specificaly permitted by
Article VI:1 of GATT 1994 or Article 2.4 of the Anti-Dumping Agreement. The non-payment clearly
is not a difference in (i) the conditions and terms of sde, (ii) taxation, (iii) levels of trade, (iv)
quantities, or (v) physica characteristics.

418  Consequently, an adjustment for this non-payment could be justified only if non-payment is
an "other difference[] affecting price comparability.” No such justification is tenable, however, in this
case.

First, on procedura grounds, Article 2.4 permits such adjustments only if these
"other differences’ are 'Hdemonstrated to affect price comparability.” However,
there is no indication anywhere in the SSPC or SSSS investigations that such a

9 See United Sates — Standards for Reformulated Gasoline, Report of the Appellate Body,
WT/DS2/AB/R, adopted on 20 May 1996, at 22 ("An interpreter is not free to adopt a reading that would result
in reducing whole clauses or paragraphs of atreaty to redundancy or inutility.").

100 See paras. 3.30 - 3.39 supra.
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demonstration was made with respect to the non-payment by the ABC Company.
Therefore, the United States failed to comply with the specific requirements of
Article 2.4 of the Anti-Dumping Agreement with respect to adjustments for "other
differences affecting price comparability.”

Second, on substantive grounds, non-payment is not a "difference affecting price
comparability." The United States has conceded that POSCO did not know that the
ABC Company would not pay at the time POSCO set its saes prices!® In fact,
POSCO had no reason to suspect that any of its US customers would not pay
because it had never before experienced a non-payment on its US sdles. Because
POSCO did not know, and could not have known, that a particular US customer
would fail to pay at the time it set its prices, the customer’ s subsequent failure to pay
did not affect the prices that POSCO set. Thus, the customer’s non-payment was
not a"difference affecting price comparability. **

419 Therefore, the adjustment made by the United States to the export price to account for the
failure of the ABC Company to pay POSCO is inconsstent with Article VI:1 of GATT 1994 or
Article 2.4 of the Anti-Dumping Agreement. The resulting anti-dumping measures violate Article 1
of the Anti-Dumping Agreement and Article VI of GATT 1994.

(© One Customer’s Failure to Pay Is Not a "Difference Affecting Price Comparability” for
Which Adjustments May be Made to the Prices of Other Sales to Other Customers Who Did
Pay

420 Asdiscussed above, it was improper for the United States to make any adjustment to account

for the ABC Company’ s non-payment to POSCO, because non-payment is not a "difference affecting

price comparability" for which adjustments are allowed under Article VI:1 of GATT 1994 and

Article 2.4 of the Anti-Dumping Agreement. But if, by some chance, the Panel were to conclude that
Article VI:1 and Article 2.4 permit investigating authorities to make an adjustment to account for a
customer’s non-payment, the way in which the actual adjustment was made by the United States in

the SSPC and SSSS cases would nevertheless have to be found inconsistent with the requirements of

Article VI:1 and Article 2.4.

421  The United States did not limit its adjustment to the unpaid saes to the ABC Company.
Rather, the United States allocated the cost of those unpaid sales over al of POSCO's sdes to al of
its US customers during the investigation period, and then deducted the alocated amount from the
sales price for each and every US sale as an adjustment to the export price. In other words, the cost of
the non-payment by the ABC Company was deducted from the prices of all of POSCO’s US sales —
including sales to other customers who had paid for their purchases . As a result, the export prices

101 The United States admitted in its final determinations that "at the time [the sales] were made,
POSCO was not aware that the customer would declare bankruptcy.” SSPC Final Determination, ROK Ex. 11,
at 15449; SSSS Final Determination, ROK EX. 24, at 30673-74.

192 This conclusion is reinforced by an examination of the adjustments that are specifically enumerated
by Article VI:1 of GATT 1994 and Article 2.4 of the Anti-Dumping Agreement. All of the "differences" for
which adjustments are specifically permitted under those provisions (i.e., for conditions and terms of sale,
taxation, levels of trade, quantities and physical characteristics) are "differences’ about which the seller would
know at the time it entered into its sales agreements and set its prices. In keeping with the ejusdem generis
doctrine — which provides that "general words following ... special words are limited to the genus indicated by
the special words" — the phrase that allows adjustments for "other differences affecting price comparability”
must also be limited to "differences" about which the seller would know at the time it entered into its sales
agreements and fixed its prices. See lan Brownlie, Principles of Public International Law, 634 (5th ed. 1998).
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for dl of POSCO’'s US sdles were lowered, and the dumping margins (which equal the difference
between the "normal value" and the adjusted export price) were increased for al US sales!®

422  Assuming arguendo that a non-payment by a customer could be considered a "difference
affecting price comparability,” the adjustment would have to be limited to the particular sales for
which the non-payment affected price comparability. The blanket adjustment to al export saes
(including sales to customers that paid in full) cannot be consistent with the requirements of
Article VI:1 of GATT 1994 and Article 2.4 of the Anti-Dumping Agreement for the following
reasons.

To begin with, such a blanket adjustment to the prices of al export sdes is
inconsistent with the requirement of Article 24 that the difference must be
"demonstrated" to affect price comparability. An adjustment may not be made to the
price of every export sae, but only to those prices whose "comparability” has been
"demondrated" to be affected by the non-payment. There is smply no
"demonstration” in either of the final determinations that the failure of the ABC
Company to pay POSCO for its purchases had any effect on the prices (or price
comparability) of the purchases by other US customers who did pay.

Furthermore, as a substantive matter, the unexpected failure of one US customer to
pay for its purchases did not affect the price comparability of POSCO’s other US
sales to other customers who did pay for their purchases. The DOC's decisions
assume that POSCO must have reacted to the ABC Company’s non-payment by
raising prices for al other US sales during the investigation period, and only by
raising its prices on those sales. In fact, however, it is at least equaly plausible that
POSCO did not adjust its prices during the investigation period at all — or reacted by
raising prices in Korea or other markets to make up for the non-payment in the
United States. Therefore, there is ro logical basis for the assumption underlying the
DOC'’s adjustments.

423 The ABC Company’s failure to pay POSCO for its purchases did not affect — and they were
not "demonstrated” to affect — the price comparability of POSCO’s sales to other US customers who
did pay. Therefore, the DOC's adjustments relating to the ABC Company’s non-payment were not
permitted under Article VI:1 of GATT 1994 or Article 2.4 of the Anti-Dumping Agreement. The
resulting anti-dumping duties therefore violate Article 1 of the Anti-Dumping Agreement and
Article VI of GATT 1994.

2. The United States Treatment of the Non-payment by One Customer Was Inconsistent
with the "Fair Comparison” Requirement of Article 2.4 of the Anti-Dumping
Agreement

424  As discussed above, the adjustments made by the United States to account for the non-
payment by the ABC Company were not consistent with the technical rules of GATT 1994 and the
Anti-Dumping Agreement. But the treatment of these sales by the United States suffered from
another fundamenta flaw: It smply was not fair. In essence, the United States penalized POSCO for
an event — the bankruptcy of a customer after POSCO had made its saes to that customer — that
was utterly beyond POSCO’'s control. Such an unfair result cannot be reconciled with the
requirements of GATT 1994, as applied by the Anti-Dumping Agreement.

103 See para. 3.39 supra.
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(@ Article 2.4 of the Anti-Dumping Agreement Mandates that the Comparison of Export Price to
Normal Vaue, Which Underpins Any Finding of Dumping, Must be "Fair"

425 The Anti-Dumping Agreement explicitly requires that the price comparisons used by the
administering authorities to determine whether or not dumping has occurred must be "fair." Thus,
Article 2.4 of the Agreement explicitly requires that: "A fair comparison shal be made between the
export price and the normal value."

426  The fairness requirement of Article 2.4 imposes important substantive disciplines on the use
of anti-dumping measures. The Anti-Dumping Agreement requires the administering authorities to
meet the fairness requirement, along with other technical and procedura requirements. "Fairness' isa
well-understood concept in international law and in the interpretation of treaties.'**

427  Although it may be difficult to develop a genera definition of "farness' in the abstract, the
judicia decisions of the United States help illuminate what "fairness' requires in the context of an
anti-dumping investigation. They have recognized that it is "unreal, unreasonable and unfair” for a
finding of dumping to be based on "a factor beyond the control of the exporter."'®® In other words, it is
fundamentally unfair to attribute factors beyond the control of an exporter against the exporter as
evidence of dumping.

(b) The Adjustment to Export Price for the Non-payment by One Customer Was Inconsistent
with the "Fair Comparison” Requirement of Article 2.4 of the Anti-Dumping Agreement

428  Asdiscussed in the Statement of Facts, the United States effectively penalized POSCO for the
ABC Company’s non-payment. Specifically, the United States reduced the export price for al of

104 To give substance to the Anti-Dumping Agreement’s fairness requirement, we have attached, as
ROK Ex. 54, a memorandum of law prepared by Professor Thomas M. Franck, the Murry and Ida Becker
Professor of Law at New York University and the President of the American Society of International Law (the
"Franck Memorandum"). Professor Franck is a recognized expert on international law and institutions and the
author of arecent treatise entitled Fairnessin International Law and Institutions For the reference of the Panel,
Professor Franck’ scurriculum vitaeis attached as ROK Ex. 55.

The Franck Memorandum reviews numerous contemporary legal instruments that use the word "fair"
or similar terms. It concludes that the concept of fairnessis" well-established in international law and practice”
and that itsinclusion in atreaty text signifies that the parties intend for the text to be construed, by the parties
themselves and by dispute settlement tribunals, to secure afair result in all cases.

The Franck Memorandum specifically addresses the responsibility of a WTO panel to decide whether
the price comparison in an anti-dumping investigation was "fair," and not merely whether the investigation was
technically compliant with other aspects of the Anti-Dumping Agreement, calling thisthe " most fundamental[]"
responsibility of the panel:

By entering upon a treaty in which such a term as ‘fair comparison’ is used, WTO

Members have formally invited ‘fairness discourse’ into the evaluation of anti-dumping

measures and they should be taken to have intended that the WTO dispute resolution

process would develop, case by case, reasonable parameters and rules by which to

determine in similar cases the applicable factors or standards by which a ‘comparison’s

fairness’ can be measured. Thus, by requiring that the price comparison in an anti-

dumping investigation must be ‘fair,” Article 2.4 of the WTO Anti-Dumping Agreement

calls for a WTO panel to determine not only whether the anti-dumping measures at issue

result from an anti-dumping investigation that satisfied the substantive and procedural

requirements spelled out elsewhere in the same Agreement (including elsewhere in

Article 2.4), but should also — and most fundamentally — determine whether the

comparison of export price to normal valuewas ‘fair.” (emphasis added)

Franck Memorandum, ROK Ex. 54, at 1-2.

105 Melamine Chemicalsv. United States, 732 F.2d 924, 933 (Fed. Cir. 1984) (ROK Ex. 56) (emphasis
added).
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POSCO’s US sdles to account for the ABC Company’s failure to pay. It then compared the prices
charged by POSCO in the home market with this reduced export price, thus creating or inflating the
dumping margins.*%

429  This adjustment to account for the non-payment by the ABC Company denied POSCO the
benefit of a"fair comparison” between export price and normal value, as required by Article 2.4 of the
Anti-Dumping Agreement, in at least two respects.

First, as demonstrated in Part IV.A.1 above, the non-payment is not a "difference
affecting price comparability” for which an adjustment may be made under
Article 24. By making an inappropriate adjustment to the export price, the
United States failed to conduct a fair comparison of the export price to normal
value. Instead, it compared the inappropriately reduced export price to normal
value, which necessarily overstated the dumping margin. In other words, the
United States compared apples to oranges.™”’

Second, the non-payment by the ABC Company was a factor that was beyond
POSCO'’s control. POSCO was not affiliated with the ABC Company, it had no
knowledge at the time it made its sdle that the ABC Company would fail to pay, and
it could not have prevented the ABC Company from failing to pay.'® As the US
courts have recognized, it is "unrea, unreasonable, and unfair” for the DOC to base
a finding of dumping on "a factor beyond the control of the exporter” in this

manner.'®®

430 The adjustment made by the United States to the export price for al of POSCO’'s US sales
based on the non-payment by the ABC Company was, thus, inconsistent with the "fair comparison”
requirement of Article 2.4 of the Anti-Dumping Agreement. The resulting anti-dumping measures
therefore violated Article 1 of the Anti-Dumping Agreement and Article VI of GATT 1994.

(©) As Past Decisions of the United States Have Recognized, the Inclusion of Atypica US or
Home-Market Saes in the Price Comparisons Used to Calculate Dumping Margins Is Unfair

431  Asdiscussed above, Article 2.4 of the Anti-Dumping Agreement explicitly requires that the
comparisons used by the administering authorities to determine existence of dumping must be "fair."
This fairness requirement applies, of course, to the adjustments that are made to export prices and
normal value. It aso applies to the sales that are included in the comparison of export price and
normal value. When an exporter has atypica saes in one market, and the inclusion of those salesin
the dumping calculations would distort the results, then the inclusion of those sdles is inconsistent
with the "fair comparison” requirement of Article 2.4. In other words, the "fair comparison” required
by Article 2.4 cannot rest on a calculation of the export price a normal vaue that is distorted by the
inclusion of atypica saes.

432  The United States has acknowledged that the inclusion in dumping calculations of sales that
are "extraordinary for the market in question” can "lead to irrational or unrepresentative results."**
For that reason, the United States routinely excludes such sales from its analysis of both export price

106 See para. 3.39 supra.

1971t should not be surprising that a violation of the adjustment requirements of Article 2.4 also states a
violation of the "fair comparison” requirement of Article 2.4. Indeed, one may view the adjustment
requirements as a subset of the "fair comparison” requirement.

108 See paras. 3.30 - 3.36 supra.

109 Melamine Chemicalsv. United States, ROK Ex. 56, at 933 (emphasis added).

10 statement of Administrative Action for the Uruguay Round Agreements, ROK Ex. 34, at 164.
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and normal value — where "inclusion of ... sales which are clearly atypica would undermine the
fairness of the comparison ... ."***

433 The US sdes for which POSCO’s customer did not pay were clearly atypical. In fact, the
United States explicitly admitted this point. In the preliminary determinations for both SSPC and
SSSS, the United States concluded that these unpaid sales were "atypical and not part of POSCO's
normal business practice."**?

434  Therefore, the inclusion of the unpaid sales to the ABC Company in the calculation of export
price was inconsistent with the "fair comparison” requirement of Article 2.4 of the Anti-Dumping
Agreement. The resulting anti-dumping measures thus violated Article 1 of the Anti-Dumping
Agreement and Article VI of GATT 1994.

3. The Failure of the United States to Follow Its Established Practice and Exclude these
Atypical US Salesfrom Its Analysis, and the Failure to Provide a Coherent Rationale for
Its Treatment of these Sales, Were Inconsistent with Article X:3(a) of GATT 1994 and
Article 12.2 of the Anti-Dumping Agreement

@ Article X:3(a) of GATT 1994 Edtablishes "Minimum Standards of Transparency and
Procedura Fairness' that Are Amplified by the Specific Procedura Requirements of the Anti-
Dumping Agreement

435 Artide X:3(a) of GATT 1994 requires eech WTO Member to "administer ... its laws,
regulations, decisions and rulings' relating to duties and other restrictions on imports (such as anti-
dumping measures) "in a uniform, impartial and reasonable manner." Unlike most GATT provisions,
which are concerned with the content of a government’s laws, regulations, decisions, and rulings,
Article X focuses on the adminigtration of those laws, regulations, decisions, and rulings.

436 The decisons of the Appellate Body show that Article X:3(a) establishes "certain minimum
standards for transparency and procedural fairness' in the administration of trade laws™® These

11 The US anti-dumping statute specifically directs the DOC to exclude any home-market sales that are
"outside the ordinary course of trade" from its calculation of normal value. The US statute does not contain an
explicit provision directing the DOC t o exclude such sales from the calculation of the export price. However,
the US Court of International Trade has affirmed that the DOC "has the discretion to disregard certain US
pricing data if ‘inclusion of certain sales which are clearly atypical would undermine the fairness of the
comparison of foreign and US sales." Chang Tieh Industry Co., Ltd. v. United States, ROK Ex. 35, at 145,
quoting Ipsco, Inc. v. United States, 714 F. Supp. 1211, 1217 (Ct. Int’| Trade 1989). See also Asociacion
Colombiana de Exportadoresv. United States, ROK Ex. 36, at 1126.

In accordance with this principle, the DOC has, in at least one past case, excluded from its analysis US
sales for which payment was never received because of the customer’s bankruptcy, on the ground that the sales
were not "representative.” See Neoprene Laminate from Taiwan, ROK Ex. 37, at 37194.

112 sSPC Preliminary Analysis Memorandum, ROK Ex. 5, at 3; SSSS Preliminary Determination,
ROK Ex. 16, at 140.

13 United States — Import Prohibition of Certain Shrimp and Shrimp Products, Report of the
Appellate Body, WT/DS58/AB/R, adopted on 6 Nov. 1998, at para. 183 (holding that the " minimum standards"
established by Article X:3(a) were not satisfied by the United States' administration of its restrictions on certain
shrimp imports).

Cf. United States - Restrictions on Imports of Cotton and Man-made Fibre Underwear, Report of the
Appellate Body, WT/DS24/AB/R, adopted on 25 February 1997, at 21 ("Article X:2, General Agreement, may
be seen to embody a principle of fundamental importance.... The relevant policy principle is widely known as
the principle of transparency and has obviously due process dimensions”) (emphasis added). We note that,
while the Appellate Body was addressing Article X:2, the "due process dimensions” it observed are even greater
in the context of Article X:3(a).
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minimum standards apply to "all trade laws within the scope of Article X:1,"*** regardless of whether
or not other WTO Agreements also apply to the administration of particular trade laws*® Because
anti-dumping laws clearly fal within the scope of Article X:1, their administration must comport with
the "minimum standards’ of fairness established by Article X:3(a).**°

437  The requirements of procedural fairness in anti-dumping investigations are further amplified
by the explicit requirements of the Anti-Dumping Agreement. Thus, Articles 6.1, 6.2, and 6.9 of the
Anti-Dumping Agreement establish a broad requirement that the administering authorities inform the
parties of the "essentia facts' of the case in a manner that allows them a "full" and "ample
opportunity” to defend their interests. In the same vein, Article 12.2 of the Anti-Dumping Agreement
requires publication of "the findings and conclusions reached on al issues of fact and law considered
material by the investigating authorities' in both preliminary and final determinations, including: (1)
"a full explanation of the reasons for the methodology used in the establishment and comparison of
the export price and the normal value," (2) "al relevant information on the matters of fact and law and
reasons which have led to the imposition of final measures," and (3) "the reasons for the acceptance or
rejection of relevant arguments or claims made by the exporters and importers ...."

(b) The DOC's Treatment of the Atypicd US Sales Failed to Meet the "Minimum Standards’ of
Procedural Fairness Set by Article X:3(a) of GATT 1994 and Article 12.2 of the Anti-
Dumping Agreement

438 Asdiscussed in the Statement of Facts, in the preliminary determinations for both SSPC and
SSSS, the United States concluded that the sales for which POSCO was not paid by the ABC
Company were "atypica and not part of POSCO’s norma business practice.” Accordingly, the
United States excluded these sales from its calculation of export price. This was consistent with the
prior practice of the United States.*’

439 Inthe fina determinations, however, the United States abruptly reversed its position.**® Its
fina price comparisons included the atypical sales on which the customer did not pay, and therefore
yielded distorted results that overstated the dumping margins. The explanations offered by the
United States for its change in policy are inconsistent and arbitrary on their face:

Regarding SSPC, the United States explained that: "Although we disregarded the
sdes [to the ABC Company] in the preliminary determination, we find that the sales
account for such a large percentage of POSCO’'s US sales that they cannot be
dismissed as abnormalities."**

114 Article X:1 of GATT 1994 provides for the prompt and effective publication, inter alia, of "[I]aws,
regulations, judicia decisions and administrative rulings of general application, made effective by any
[Member], pertaining to ... rates of duty, taxes or other charges, or to requirements, restrictions or prohibitions
onimports ... or affecting their sale [or] distribution...."

115 European Communities — Regime for the Importation, Sale and Distribution of Bananas Report of
the Appellate Body, WT/DS27/AB/R, AB-1997-3, at para. 203-204 (9 Sept. 1997) ("Bananas I11" ) (holding
that Article X:3(a) applies to the administration of import licensing measures notwithstanding the existence of
the WTO Agreement on Import Licensing, although the panel should have considered the more specific
agreement first) (emphasis added).

16 ¢cf. id. (finding "for all practica purposes, interchangeable’ the requirements of GATT
Article X:3(a) with the requirements of Article 1.3 of the Import Licensing Agreement that measures be "neutral
in application and administered in a fair and equitable manner") (emphasis added).

17 See paras. 3.35 - 3.36 supra.

118 SSPC Final Determination, ROK Ex. 11, at 15447-49; SSSS Final Determination, ROK Ex. 24, at
30671-74.

119 SSPC Final Determination, ROK Ex. 11, at 15449.
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Regarding SSSS, where the sdes to ABC Company were relatively smal, the
United States explained that: "[R]espondent’s arguments regarding the relative
significance of these sales [to the ABC Company] compared to POSAM’s total sales
is[sic] inapposite. Although the Department employs a5 per cent threshold in regard
to other issues in investigations ... none ... apply to this case."**°

Asthefirgt of these passages indicates, the United States expressy based its decision regarding SSPC
on the "large percentage” of the atypical sales compared to the total sales being investigated. B,
when faced with a much smaller percentage of atypica salesin SSSS, the United States held that the
percentage of atypical saleswasirrelevant. In other words, the United States took the position that the
percentage of atypical sades is only relevant when that percentage would support its decision to
include the atypica salesin the dumping analysis. Thiswas clearly arbitrary.

440 The incluson of POSCO's unpaid sdes to the ABC Company in the calculation of export
price violated Article X:3(a) of GATT 1994 in at least four respects.

First, as recognized by executive, legidative, and judicia branches of the
United States, it is "irrationa" and "unreasonable" to include such atypica sdesin the
calculation of the prices to be compared.***

Second, it was neither "uniform™ nor "reasonable’ for the United States to fail to
follow its precedents on the exclusion of atypical data from dumping calculations.

Third, as discussed above, the explanations the United States offered to judtify its
departure from its established practice were internally inconsistent and thus inherently
unreasonable.

Finaly, having found that the unpaid sales were "atypical and not p art of POSCO's
normal business practice” and that their incluson would distort the calculation of the
dumping margin, it was unreasonable for the United States to reverse that decision
when there was no new evidence or argument to justify such a change.

The inclusion in the dumping calculations of the atypical US sdes on which the
customer did not pay was, therefore, inconsistent with Article X:3(a) of GATT 1994,
which requires each WTO Member to "administer ... its laws, regulations, decisions
and rulings' relating to duties and other restrictions on imports (such as anti-dumping
measures) "in a uniform, impartial and reasonable manner."***

441 In addition, by offering inherently contradictory statements about the relevance of the
percentage of unpaid sales to its fina decisions that such saes were not atypical, the United States

120 5555 Final Determination, ROK Ex. 24, at 30674.

121 See para. 3.36 supra.

122 GATT 1994, art. X:3(a). It should be noted that the DOC's failure to provide a reasoned
explanation for its departure from its own precedents is also inconsistent with fundamental principles of US
administrative law. See Kenneth C. Davis and Richard J. Pierce, Jr., 2 Administrative Law Treatise, at 206
(3rd ed. 1994) (ROK Ex. 57).
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failed to provide an adequate statement of reasons for its decisions, in violation of Article 12.2 of the
Anti-Dumping Agreement.*?®

442  As areault, the anti-dumping measures imposed by the United States violate Article 1 of the
Anti-Dumping Agreement and Article VI of GATT 1994.

B. THE UNITED STATESUNFAIRLY CHANGED ITSMETHODOLOGY FOR CALCULATING DUMPING
MARGINS, ALLEGEDLY TO ACCOUNT FOR THE DEPRECIATION OF THE KOREAN WON, IN
VIOLATION OF ARTICLES 2.4, 2.4.1, AND 2.4.2 OF THE ANTI-DUMPING AGREEMENT

443  Asdiscussed in the Statement of Facts, in each of the investigations at issue the United States
divided the period of investigation into sub-periods, and then calculated separate average prices and
separate dumping margins for each sub-period (based on the amount by which the average normal
value exceeded the average export price for that sub-period). For any sub-period where the DOC
found "sales a morethan fair value' (i.e., "negative dumping"), the DOC treated this as a sub-period
of "zero dumping.” It then calculated an overall average dumping margin based on the average of the
"pogitive’ dumping margins found in certain sub-periods and the "zero" dumping margins assigned to
the sub-periods in which there had been "negative dumping." As aresult, the United States calculated
adumping margin that overstated POSCO’s true average dumping margin (if any).**

444  As discussed further below, such a methodology is inconsistent with the requirements
governing dumping cal culations under the WTO Agreements and it is unfair.

1. The " Multiple Averaging" Methodology Used by the United States I's Inconsistent with
Article 2.4.2 of the Anti-Dumping Agreement

445 Artide 242 of the Anti-Dumping Agreement establishes the following standard
methodology for dumping calculations:

Subject to the provisions governing fair comparison in paragraph 4, the existence of
margins of dumping during the investigation phase shal normally be established on
the basis of a comparison of a weighted average norma vaue with a weighted
average of prices of all comparable export transactions or by a comparison of normal
value and export prices on a transaction-to-transaction basis. (emphasis added).

446  Artice 2.4.2 thus obligates a WTO Member conducting an anti-dumping investigation to
compare either (i) a single "weighted average normal value" with a single weighted average export
price for the full period of invegtigation or (ii) individual home-market transactions to individual
export transactions.”®> A simple textual analysis of Article 2.4.2 reveals that it does not alow for the
comparison of "multiple averages' with "multiple averages.”

123 Cf. Korea— Anti-Dumping Duties on Imports of Polyacetal Resins from the United States, Report
of the Panel, ADP/92, adopted on 27 Apr. 1993, paras. 222-224 (finding that the investigating authorities did
not provide an "adequate statement of reasons" under Article 8:5 of the Tokyo Round Anti-Dumping Code [the
predecessor of Article12.2 of the Anti-Dumping Agreement] where the statement was "internally
contradictory").

124 See para. 3.39 supra.

125 Article 2.4.2 contains an exception to its rule that either an average must be compared to an average
or individual transactions must be compared to individual transactions. The second sentence of that provision
providesthat:

A normal value established on a weighted average basis may be compared to prices of
individual export transactions if the authorities find a pattern of export prices which differ
significantly among different purchasers, regions or time periods, and if an explanation is
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Article 2.4.2 repeatedly uses the distinctly singular phrase "a weighted average" — which is
to say, one average, not two averages.

This requirement is confirmed by the reference in Article 2.4.2 to "a weighted average of
prices of all comparable export transactions.” Clearly, there can only be one average if it
takes into account all data.

447  The United States failed to follow the methodology required by Article 2.4.2 in the fina
dumping determinations at issue. It did not compare a single weighted-average normal value with a
single weighted-average export price for the full period of investigation. Rather, it divided the period
of investigation into sub-periods. Then, the United States used "multiple averages,” one for each sub-
period, to caculate a separate dumping margin for each sub-period. These separate sub-period
dumping margins were then combined using a methodology that resulted in a distorted overall
dumping margin. **°

448 The use of "multiple averages' by the United States therefore failed to comply with the
requirement of Article 2.4.2 that export price must be compared to normal value on the basis of either
"a weighted average" to "a weighted average” or individual transactions to individua transactions.
The US practice of comparing "multiple averages' to "multiple averages' finds no support in
Artice 2.4.2. As a result, the anti-dumping measures against SSPC and SSSS from Korea violate
Article 1 of the Anti-Dumping Agreement and Article VI of GATT 1994,

2. The Change in the Price Comparison Methodology Adopted by the United States to
Account for the Devaluation of the Korean Won |Is Inconsistent with the Requirements
of Article 2.4.1 of the Anti-Dumping Agreement, Which Permits Departures from the
Normal Comparison Methodology Only for an Appreciation of the Exporting Country’s
Currency

449 The United States claimed that this departure from the requirements of Article 2.4.2 was
necessary to account for the devaluation of the Korean won against the US dollar during the period of
investigation. As discussed further below, however, under the Anti-Dumping Agreement, departures
from the norma price comparisons to account for changes in exchange rates are permitted only when
the currency of the exporting country was appreciating in relation to the currency of the importing
country — and not when, as in these cases, the currency of the exporting country was depreciating.

450 Artide 2.4.1 of the Anti-Dumping Agreement sets forth the basic rule for conversion of
currencies in the price comparisons used to caculate dumping margins, as follows:

When the comparison under paragraph 4 requires a conversion of currencies, such
conversion shall be made using the rate of exchange on the date of sae, provided that
when a sale of foreign currency on forward markets is directly linked to the export
sale involved, the rate of exchange in the forward sale shall be used. Fluctuations in

provided as to why such differences cannot be taken into account appropriately by the use of a
weighted average-to-weighted average or transaction-to-transaction comparison.

In other words, the second sentence of Article 2.4.2 permits an average to be compared to individual
transactionsif certain criteriaare met.

Inthisregard, it should be noted that the United States never claimed that the criteria for invoking this
exception were met in this case, and it did not use the specific methodology (comparing an average to individual
transactions) permitted by the exception.

126 See paras. 3.45 - 3.48 supra.
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exchange rates shall be ignored and in an investigation the authorities shal allow
exporters at least 60 days to have adjusted their ex port prices to reflect sustained
movements in exchange rates during the period of investigation. (interna footnote
omitted, emphasis added).

The basic rule established by Article 2.4.1, then, is that currency conversions are to be made using the
exchange rate on the date of sdle. Article 2.4.1 provides one exception to this rule: It "dlows' an
exporter time to adjust when its currency is appreciating againgt the currency of the Member
conducting an anti-dumping investigation. On the other hand, a smilar exception to the basic rule is
not provided for situations in which the exporting country’s currency is depreciating.**’

451 The rationde for this difference in treatment between currency appreciation and currency
depreciation is clear: An exporter must be allowed time to adjust its prices to a currency appreciation
or it would be unfairly found to be dumping as aresult of an event beyond its control. By contrast, no
such difficulties arise from a currency devauation, because currency devaluations do not create or
inflate dumping margins.**®

452  All thisindicates that the norma price comparison methodology may be modified to account
for changes in exchange rates only when the exporting country’s currency is appreciating. No such
departures are permitted to account for other changes in the exchange rate (such as devaluation of the
exporting country’s currency).

453 By adopting a new price comparison methodology (using multiple averages) to account for
the devaluation of the Korean won, the United States departed from the requirement in Article 2.4.1

127" As mentioned, the second sentence of Article 2.4.1 provides that "the authorities shall allow
exporters at least 60 days to have adjusted their export prices to reflect sustained movements in exchange rates
during the period of investigation.” The United States has expressly recognized that this exception only applies
when "there is a sustained movement increasing the value of the foreign currency relative to the USdollar." See
19 C.F.R. § 351.415(d) (emphasis added) (ROK Ex. 2); see dso Notice of Final Results of Antidumping Duty
Administrative Review: Certain Welded Carbon Steel Pipe and Tube from Turkey, 61 Fed. Reg. 69067, 69071
(31 December 1996) ("[S]ection 773A(b) directs the Department to allow a 60 day adjustment period when a
currency has undergone a sustained movement. Such an adjustment period is required only when the foreign
currency is appreciating against the US dollar.... No adjustment period is warranted in this review, because the
Turkish Lira generally remained constant or depreciated against the dollar during the [period of review].")
(ROK Ex. 58).

128 The difference in the effects of currency appreciation and currency deval uation can be seen from the
following example. Suppose that a Korean exporter sells the product in its home-market at 10,000 won per unit
at atime when the exchange rate is 1,000 won per dollar. When it sets its export price at $10 (.e., 10,000 won
divided by 1,000 won per dollar) dumping should not be found, because the export price equals the normal
value converted into dollars.

Now, suppose that the value of the Korean won appreciates, resulting in a new exchange rate of 800
won per dollar. If the exporter does not adjust its prices, it will be found to have engaged in dumping, because
the normal value when expressed in dollars will be $12.50 (i.e., 10,000 won divided by 800 won per dollar),
while the export price will remain at $10. To allow the exporter a reasonable period to identify the currency
trend, determine that it is a "sustained movement" rather than a "fluctuation," and adjust its prices to avoid a
finding of dumping in such circumstances, Article 2.4.1 mandates that the exporter be allowed a period of at
least 60 days to respond to the currency appreciation.

On the other hand, if the value of the Korean won had devalued, the exporter would not have faced a
dumping problem. Suppose that, instead of the appreciation discussed in the foregoing example, the Korean
won had been deval ued, resulting in an exchange rate of 1,200 won per dollar. If the exporter did not adjust its
prices, no dumping would be found, because the normal value when expressed in dollars will be $8.33 (.e,,
10,000 won divided by 1,200 won per dollar), while the export price would remain at $10. Significantly, the
Anti-Dumping Agreement does not permit the investigating authorities to adjust their calculation methodol ogies
to find dumping margins in such circumstances. Instead, it requires the investigating authorities to follow the
normal currency conversion rules (thus allowing the exporter the full "benefit" of the currency devaluation).
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that the price comparisons not be modified to account for devaluations in the exporting country’s
currency. As a result, the anti-dumping measures against SSPC and SSSS from Korea violate
Article 1 of the Anti-Dumping Agreement and Article VI of GATT 1994.

3. The Use of the "Multiple Averaging® Methodology Was Inconsistent with the
Procedural Requirements of GATT 1994 and the Anti-Dumping Agreement

454  Asdiscussed in Part IV.A.3 supra, Article X:3(a) of GATT 1994 requires each WTO Member
to "adminigter ... its laws, regulations, decisions and rulings' relating to duties and other restrictions
on imports (such as anti-dumping measures) "in a uniform, impartia and reasonable manner.” This
provision establishes "certain minimum standards for transparency and procedura fairness' in all
trade-related actions by WTO Members." The requirements of procedura fairness in anti-dumping
investigations are further amplified by the explicit requirements of the Anti-Dumping Agreement,
particularly the requirements of Article 6.1, 6.2, 6.9, and 12.2 of the Anti-Dumping Agreement.'*®

455 Taken as a whole, these provisions establish a broad requirement that the investigating
authorities interpret the relevant laws in a reasonable and consistent manner — and that they provide
private parties with an explanation of their proposed interpretation of the relevant laws in a manner
that will allow the private parties a "full* and "ample opportunity" to defend their interests.
Unfortunately, the actions by the United States in adopting the "multiple averaging” methodology in
the SSPC and SSSS investigations did not comply with this requirement.

456 As discussed in the Statement of Facts, the United States originaly maintained a policy
against using "multiple averaging" to respond to currency depreciations before abruptly abandoning
that position during the course of the SSPC and SSSS investigations.**°

In the preliminary determinations for both SSPC and SSSS, the United States declined to
use "multiple averaging."*** In SSSS, the United States distinguished as inapplicable
"the one case cited by petitioners in support of averaging multiple periods’ and
"preliminarily determing[d] that the modification of currency conversion reasonably
accounts for the devauation of the won, and that the use of multiple periods for
averaging is unwarranted."*

Moreover, in the preliminary determination in Preserved Mushrooms from Indonesia
(which was proceeding approximately three months before the SSPC investigation and
which raised a amilar issue of currency devauation under similar circumstances), the
United States expressy found "no basis to depart from our practice of calculating the
weighted-average EPs [i.e, export prices| for the entire POl [i.e, period of
investigation]" merely because of a currency devaluation without "evidence that there
has been a significant change in the respondents’ pricing or marketing during the POI."**

The fina determination in Preserved Mushrooms from Indonesia reached the same
conclusion. In that determination, the United States rejected the petitioners request for
"multiple averaging,” saying "we have declined to alter our methodology in this case.™**

129 See paras. 4.35 - 4.37 supra.

130 See paras. 3.40 - 3.44 supra.

131 SSPC Preliminary Determination, ROK Ex. 4, at 59539; SSSS Preliminary Determination, ROK
Ex. 16, at 145.

132 5555 Preliminary Determination, ROK Ex. 16, at 145 (emphasis added).

133 Certain Preserved Mushrooms from Indonesia (Preliminary), ROK Ex. 39, at 41785.

134 Certain Preserved Mushrooms from Indonesia (Final), ROK Ex. 40, at 72272.
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457 The investigations at issue here were the first where the United States departed from its
established policy of using a single weighted average for the full period of investigation without any
evidence of a change in the respondent’s "pricing or marketing”" policies. Indeed, in taking this
unprecedented action in the SSPC case, the United States failed to even articulate a reason for its
departure from its then three-month-old precedent in Preserved Mushrooms, when the similarities
between the devaluations of the won and the Indonesian rupiah clearly demanded the same treatment.
The DOC's failure to explain the departure from the Preserved Mushrooms decision was especialy
glaring in light of the fact that the DOC had previoudly indicated that the issue in the SSPC case was
the same as the issue in Preserved Mushrooms*®

458 Therefore, thereis no basis for the United States' departure in the investigations at issue from
its well-established standard methodology. To the contrary, the unprecedented resort to "multiple
averaging” by the United States in the circumstances of this case violates numerous obligations of the
United States under GATT 1994 and the Anti-Dumping Agreement:

By faling to follow its established methodology, the United States violated
Article X:3(a) of GATT 1994, which requires WTO Members to "administer ... its
laws, regulations, decisons and rulings' in a "uniform, impartia and reasonable
manner."

By failing to provide POSCO with notice of the "essential fact " of a change in US
policy from the preliminary determination in a manner that would have alowed
POSCO a "full" and "ample opportunity" to defend its interests, the United States
acted in violation of Article 6.1, 6.2, and 6.9 of the Anti-Dumping Agreement.**®

Finaly, by failing to provide an adequate explanation of its departure from the
standard methodology (and particularly of its departure from the recent, factualy
smilar decison in Preserved Mushrooms), the United States acted in violation of
Article 12.2 of the Anti-Dumping Agreement.

As a result of these procedural errors, the imposition of anti-dumping measures against SSPC and
SSSS from Korea violated Article 1 of the Anti-Dumping Agreement and Article VI of GATT 1994.

4, The "Multiple Averaging" Methodology |s Inconsistent with the Underlying Basis for
the Anti-Dumping M easur es against SSPC and SSSS, and Thus Deprived POSCO of the
"Fair Comparison” Required by Article 2.4 of the Anti-Dumping Agreement

459 In addition to the substantive and procedural errors demonstrated above, the "multiple
averaging” methodology also suffered from a larger problem: The fundamental inconsistency
between the effect of "multiple averaging” and the underlying basis of the anti-dumping orders on
SSPC and SSSS meant that, in the circumstances of these cases, the use of "multiple averaging” was
unfair.

138 Thus, the DOC’ s preliminary determination in the SSPC case explained that:

For the purposes of the final determination, the Department will also analyze the implications,
if any, of the decline in the won during 1997 for price averaging and whether multiple
averages are warranted. The Department is studying thisissue in Mushrooms from Indonesia.

SSPC Preliminary Determination, ROK Ex. 4, at 59539 (emphasis added).

138 This violation was particularly significant with regard to SSPC, because (i) it was the very first
investigation to use "multiple averaging” to account for a currency devaluation, and (ii) that decision was made
at the very end of the Commerce Department investigation.
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460 Asdiscussed in Part 1V.A.2 supra, the "most fundamental” responsibility of this Pandl is to
ascertain whether or not the United States afforded POSCO the "fair comparison” mandated by
Article 2.4 of the Anti-Dumping Agreement.

461 Asdiscussed in the Statement of Facts, throughout the proceedings in the investigations at
issue, the US petitioners predicated their requests for anti-dumping orders on the claim that such relief
was needed to protect the US industry from the adverse consequences of the so-caled Asian
economic crisis that accompanied the devaluation of the Korean won.™®” In essence, petitioners
claimed that the anti-dumping orders were needed to protect them from an increase in imports after
the devaluation.

462 In these circumstances, a fair analysis of whether POSCO was truly engaged in injurious
dumping must necessarily focus on — or, at an absolute minimum, include — pricing data after the
devaluation of thewon. Y€, that is the very pricing data which was effectively excluded (or "walled
off," in the petitioners words) from the DOC's price comparisons by the "multiple averaging"
methodology.

463 In other words, the "multiple averaging” methodology resulted in a finding of dumping based
solely on pre-devaluation sales. That methodology was, therefore, flatly inconsistent with the injury
analysis, which found injury based primarily on post-devauation imports. The "multiple averaging”
methodology was, therefore, particularly distortive in this case, and thus cannot be reconciled with the
fair comparison requirement of Article 2.4 of the Anti-Dumping Agreement. The resulting anti-
dumping measures are thus inconsistent with Article 1 of the Anti-Dumping Agreement and
Article VI of GATT 1994.

C. THE COMPARISON OF NORMAL VALUE TO EXPORT PRICE WAS UNFAIR AND CONTRARY TO
THE REQUIREMENTS OF THE ANTI-DUMPING AGREEMENT, BECAUSE THE UNITED STATES
INFLATED THE NORMAL VALUE BY "DOUBLE CONVERTING" DOLLAR-PRICED SALES IN
KOREA INTO WON AND THEN BACK INTO DOLLARS USING DIFFERENT EXCHANGE RATES

464 Asdiscussed in the Statement of Facts, POSCO had a significant quantity of "local sales’ of
both SSPC and SSSS during the investigation periods. These "locad sales' were negotiated and
invoiced in US dollars, but the payments were made in Korean won. Significantly, to ensure that
payment accurately reflected the actual dollar value of the sales, the amount of the Korean won
payment for these "local sales’ was not fixed at the time of the sales negotiation or at the time of
invoice. Instead, the payment in Korean won was determined by applying the market exchange rate
(as announced by the official Korean Exchange Bank) for the date of payment to the US dollar
amount shown on the invoice. Thus, the economic redlity is that the fina payment for these sales is
determined by the US dollar amount shown on the invoice, and not by the Korean won amount
recorded in POSCO’s accounting records at the time of invoice. In economic terms, these "local
sales' are equivalent to sales that are invoiced and paid in US dollars.'*®

465 Nevertheless, inits fina determinations, the United States chose to analyze these local sales
based not on the US dollar price from the invoice, but on the Korean won amounts recorded in
POSCO’ s accounting records at the time of invoice. This entailed a two-step process.

First, the United States included the Korean won amounts from POSCO' s accounting
records in its calculation of the average price, in Korean won, for home-market sales.
Since the won amounts in the accounting records were converted from the invoice

137 See para. 3.48 supra.
138 See paras. 3.49 - 3.55 supra.
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prices in dollars (so that the books would be kept in a single currency, in accordance
with normal accounting practices) at the market exchange rate announced by the
official Korean Exchange Bank for the date of invoice, this meant that the US
methodology effectively first converted the US dollar prices of the "local sales' from
dollarsinto won at that rate.

Then, the average home-market price in won was converted into US dollars using a
weighted average exchange rate, based on the exchange rates announced by the New
York Federa Reserve, for the dates of the US sales during the relevant period. **

Thus, the dollar-denominated prices for "local sales' were converted into Korean won using one
exchange rate and then converted back into US dollars using a different exchange rate. Not
surprisingly, this "double conversion™ using different exchange rates distorted the price comparisons
and inflated the dumping margins found by the United States.**°

1. The "Double Converson" of the Dollar-Denominated Home-Market Sales Prices
Violated Article 2.4.1 of the Anti-Dumping Agreement, Which Permits Currency
Conversions Only When Such Conversions Are Required

466 Asdiscussed in Part 1V.B.2 supra, Article 2.4.1 of the Anti-Dumping Agreement establishes
the methodology for converting currencies in anti-dumping investigations. The introductory clause of
Article 2.4.1 makes clear, however, that resort to this methodology is limited to those circumstances
"[w]hen the comparison under paragraph 4 requiresa conversion of currencies.”

467 Past decisons by WTO panels indicate that an action may be considered to be "required”
when there "is no other reasonable alternative."'*! If there is a "reasonable dternative” then the
action is not "required" within the meaning of the WTO Agreements.

4.68 Inthiscase, the United States clearly had a reasonable aternative to the double-conversion of
currencies. It could smply have used the origina dollar prices on POSCO'’s invoices. Needless to
say, a home-market sale priced in dollars may be readily compared to an export sale priced in dollars
without any need for currency conversion. Nevertheless, the United States passed over the obvious

139 The weighted average exchange rate was calculated by averaging the New York Federal Reserve
exchange rates on the dates of each US sale, weighted by the quantity involved in each US sale.

140 An example of the distortion caused by this double-conversion methodology is set forth in
paragraphs 3.56 - 3.58, supra. In that example, which reflects the actual data for POSCO’s sales of SSSS, the
DOC' s double-conversion methodology increased the normal value by { }.

1411 n the context of Article 11.1 of the Anti-Dumping Agreement, the DRAMS Panel held that an anti-
dumping duty only remains "necessary” as long as "circumstances require [its] continued imposition" and "the
need for the continued imposition of the duty must be demonstrable on the basis of the evidence adduced.”
United States — Anti-Dumping Duty on Dynamic Random Access Memory Semiconductors (DRAMS) of One
Megabit or Above from Korea , Report of the Panel, WT/DS99/R, adopted on 19 Mar. 1999, at para. 6.42
(emphasis added).

The word "necessary" is understood by the Appellate Body (and by WTO and GATT panels) to limit
certain exceptionsin Article XX of GATT 1994 to circumstances where there is no other reasonable alternative.
See United States — Standards for Reformulated and Conventional Gasoline, Report of the Panel, WT/DS2/R,
at para. 6.24 ("If there were consistent or less inconsistent measures reasonably available to the United States,
the requirement to demonstrate necessity would not have been met."), adopted on 20 May 1996 as modified by
the Report of the Appellate Body, WT/DS2/AB/R, at 16-17 (distinguishing between "necessary" in
Article XX(b) and " relating to" in Article XX(g), and critiquing the panel for applying the narrow "‘ necessary’
test” to both Article XX(b) and XX(Q)).
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choice in favour of a more complex (and less accurate) methodology. This "double conversion” was
unnecessary.'*

469 By double-converting the dollar-denominated home-market prices of POSCO'’s local sdes,
the United States departed from the requirement in Article 2.4.1 that currency conversions be
employed only when "required.” As aresult, the anti-dumping measures againgt SSPC and SSSS from
Koreaviolate Article 1 of the Anti-Dumping Agreement and Article VI of GATT 1994.

2. The" Double Conversion” Methodology Employed by the United States |s Unreasonable
and Departs from Established Practice Without Adequate Explanation, and Thus Is
Inconsistent with the "Uniform” and "Reasonable® Administration of the Anti-
Dumping Laws Required by GATT Article X:3(a) and Article 12 of the Anti-Dumping
Agreement

470 As discussed in Parts IV.A.3 and IV.B.3 supra, Artidle X:3(a) of GATT 1994 obligates
Members to administer their anti-dumping laws in a "uniform, impartial, and reasonable manner."
Article X:3(a) establishes "certain minimum standards for transparency and procedural fairness' that
are amplified by the procedura requirements of Article 6.1, 6.2, 6.9, and 12.2 of the Anti-Dumping
Agreement. Together, these provisions establish a broad requirement that the investigating authorities
interpret the relevant laws in a reasonable and consistent manner — and that they provide private
parties with an explanation of their proposed interpretation of the relevant laws in a manner that will
alow the private parties a"full" and "ample opportunity” to defend their interests.

471 In"double converting" the prices of the "local sales," the United States acted "unreasonably"
and failed to comply with its procedural obligations in several respects. In addition, the "double
conversion” caused a distortion in the calculation of POSCO's home-market price, which denied
POSCO the benefits of the "fair comparison” between export price and home-market price to which it
is entitled under Article 2.4 of the Anti-Dumping Agreement.

@ The "Double Converson® Methodology Employed by the United States Constituted a
Departure from Its Previous Practice that Was Unwarranted, Contrary to the Evidence, and
Inadequately Explained

472  Asdiscussed in the Statement of Facts*® the "double conversion" of the prices of the "local
sales’ from dollars to won to dollars (at different exchange rates) was an unprecedented departure
from the established policy of the DOC of "accept[ing] charges in the currency in which the charges
are made."** In fact, neither the United States nor the petitioners in the investigations cited a single
case before the investigations at issue where the United States treated a home-market sale priced in
dollars asiif it had been priced in the local currency.

1421 addition, the "double conversion” isinconsistent with the requirement of Article 2.4.1 that, when
acurrency conversion is required, investigating authorities should use the "rate of exchange on the date of sale.”
Asdiscussed, for the "local sales" in Korea, the United States did use a "rate of exchange onthe date of sale" for
the conversion from dollars to won (specifically, the rate of the Korean Exchange Bank on the date of each local
sale). For the conversion back to dollars, however, the United States did not use an exchange rate for that same
date. Instead, the conversion back to dollars was effected at an exchange rate based on the weighted average of
the rates prevailing on the dates of different sales (specifically, the weighted average of the rates of the New
York Federal Reserve or DOC on the dates of POSCO’'s US sales.) See para. 3.57 supra. This methodology
was inconsistent with the plain language of Article 2.4.1 and it was obviously distortive.

143 See paras. 3.59 - 3.62 supra.

144 Fresh Cut Roses from Colombia, ROK Ex. 52, at 7006 ("It is the Department’s practice to accept
charges in the currency in which the charges are made. In this instance, home market prices were charged in
dollars. Therefore, the Department found it appropriate that respondent’s home market sales were reported in
dollar value since the dollar value was the currency in which the sales transactions were made.").
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473 By contrast, there are several cases — most notably Fresh Cut Roses from Colombia — in
which the United States properly declined to "double convert" home-market sales that were priced in
dollars.**® The United States claimed that the factual situation in Fresh Cut Roses from Colombia
differed from the factua situation presented in the SSPC and SSSS cases. However, as discussed
below, the purported distinctions offered by the United States made no sense.

474  The United States claimed that the SSPC and SSSS cases could be distinguished from the
Colombian Roses case because "a comparison of the interna exchange rate used by POSCO to the
market exchange rate used by the Department shows that the two exchange rates are quite
dissimilar.** The United States claimed that this difference was "in contrast to Fresh Cut Roses
from Colombia in which the Department verified that the payment in pesos reflected the market
exchange rate at the time of payment.”*’ This proposed distinction does not withstand scrutiny.

First, the verification in the SSPC and SSSS case confirmed that the interna
exchange rates used by POSCO were the market exchange rates announced by the
official Korean Exchange Bank for the date of the home-market sale!*® Thus, the
"interna" rates used by POSCO were not arbitrarily selected figures. To the contrary,
they were the actua market rates for conversions of Korean won into US dollars in
the Korean exchange market.

Second, because exchange rates fluctuate within the course of the day and in different
markets, there is no reason to expect the exchange rates published by the Korean
Exchange Bank to match exactly the exchange rates published by the New York
Federal Reserve Bank some hours later. However, the actua differences between the
rates were, in fact, quite smal. For example, in the SSSS case, the United States
indicated that the difference between the Korean Exchange Bank rates used by
POSCO and the New Y ork Federal Reserve Bank rates was, for al comparisons, less
than one per cent.**

Finally, it should be noted that the evidence indicates that, at least in the SSPC case,
the United States made a clear error in its exchange rate comparison. The purported
"market" exchange rates used in this comparison were not, as the United States
claimed, the "Federd Reserve' rates. Instead, the purported "market" rates were, in

1451d.; seealso Silicon Metal from Argentina, ROK Ex. 53, at 37895-96.

146 SSPC Final Determination, ROK Ex. 11, at 15456; accord SSSS Final Determination, ROK Ex. 24,
at 30678.

147 SSPC Final Determination, ROK Ex. 11, at 15456; SSPC Final Analysis Memorandum, ROK EXx.
12, at 5; SSSS Final Analysis Memorandum, ROK Ex. 25, at 3-4; accord SSSS Final Determination, ROK Ex.
24, at 30678;

148 5555 Sales Verification Report, ROK Ex. 19, at 14.

149 According to the final analysis memorandum in the SSSS case,

[A] comparison of the internal exchange rate used by POSCO to the market exchange rate
used by the Department for Home Market Observation { } shows that the two exchange rates
are dissimilar: POSCO’s won/USD exchange rate for { } is{ } won per dollar while the
Federal Reserve rate for this dateis{ } won per dollar. Also, POSCO’s won/USD exchange
rate on the date of payment ({ }) is{ } won per dollar, while the Federal Reserve exchange
rate on the date of paymentis{ } won per dollar.

SSSS Final Analysis Memorandum, ROK Ex. 25, at 3. A simple calculation indicates that the
differences between the POSCO rates and Federal Reserve rates identified by this analysis memorandum
represent in all cases less than one percent of the Federal Reserve exchange rate.
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fact, adjusted exchange rates calculated by the US Department of Commerce to
implement provisions of US law that require a 60-day lag in exchange rates when a
foreign currency has a "sustained movement" against the US dollar.™™® Moreover,
these adjusted Commerce Department exchange rates were, for the relevant dates,
quite different from the Federal Reserve rates!™ In fact, the actua Federal Reserve
rate was much closer to POSCO's "interna" rate than it was to the adjusted
Commerce Department rate that the United States relied upon in its anayss.
Compounding the error is the fact that the DOC lag rate has no bearing on cases
where a foreign currency is depreciating against the dollar, as its role is strictly
limited to cases of appreciation. Thus, the exchange rate comparison that the
United States relied upon was deeply flawed.

475 In the SSSS decision, the United States offered an dternative basis for distinguishing the
Fresh Cut Roses decison. It clamed that, in the Fresh Cut Roses case, "al prices and costs, both in
the home market and in the US, were dollar denominated...." while in the case of SSSS "the vast
majority of the costs incurred for home market and US sales are denominated and paid by POSCO in
won."*>? Once more, however, the proposed distinction is unpersuasive.

First, the proposed distinction has no bearing on t he issue before the Panel. POSCO
has not asserted that the home-market sales or costs that were denominated in Korean
won should not have been converted into US dollars using an appropriate exchange
rate. Instead, it has asserted only that the US dollar-denominated home-market sales
should not have been double-converted. The fact that there were other won-
denominated sdles and costs of SSSS, which obvioudy had to be converted into
dollars, does not affect in any way the appropriateness of "double converting” the
prices that already werein dollars.

Second, the distinction proposed by the United States is contrary to its established
practice in virtualy all cases. According to the United States, the double-conversion
was necessary to treat the dollar-denominated home-market prices consistently with
the foreign-currency-denominated costs. In virtudly every US anti-dumping
investigation, however, some of the costs incurred in connection with sales to the
United States (such as production costs, freight from the factory to the port, and
brokerage and handling fees in the exporting country) are incurred and denominated
in the foreign currency, while the sales prices are denominated in US dollars. The

150 5ee DOC Notice on Currency Conversion, ROK Ex. 49.

151 For example, the final analysis memorandum in the SSPC case stated that the Federal Reserve
exchange rate on 23 November 1997 was 947.87 won per dollar. SSPC Final Anaysis Memorandum, ROK EXx.
12 at 4. In fact, the Federal Reserve rate on that date was actually 1060.00 won per dollar. See New Y ork
Federal Reserve Daily Exchange Rates, ROK Ex. 50. The 947.87 won per dollar rate mentioned in the final
analysis memorandum is actually the exchange rate for 23 November 1997 calculated by the DOC using its
specialized exchange rate model for appreciating currencies — a model which, by its terms, should not have
been applied to the Korean won in the first place, because the won was depreciating in value during the period
under consideration. See DOC Adjusted Exchange Rates, ROK Ex. 51.).

The final analysis memorandum makes a similar error with respect to the exchange rates on
18 November 1997. See ROK Ex. 12 at 5.

In this regard, it is interesting to note that the "internal" rate used by POSCO for 23 November 1997
(which is also the rate published by the Korean Exchange Bank) was 1072.10 won per dollar. SSPC Final
Analysis Memorandum, ROK Ex. 12, at 4; see also Korean Exchange Bank Daily Exchange Rates, ROK Ex.
44. |n other words, the actual Federal Reserve rate was much closer to POSCO'’s "internal” rate than it was to
the adjusted DOC rate that the United States erroneously relied upon initsanalysis (i.e., 1060.00 is much closer
to 1072.10 than it isto 947.87).

152 535S Final Determination, ROK Ex. 24, at 30678.
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United States does not "double convert” the dollar-denominated US sales prices (first
into the foreign currency at one exchange rate, and then back into dollars at another
exchange rate) to be consistent with the treatment of the foreign-currency-
denominated costs. It is inconsistent, then, to indst that such double-conversion is
necessary for dollar-denominated home-market sales.

Finally, the factual basis for the distinction proposed by the United States is suspect:
The decison in Fresh Cut Roses makes no mention whatsoever of the currency of the
exporter’s costs'*® Thus, this factor does not appear to have been of any significance
to that decision.

476  Therefore, the unprecedented "double conversion” of dollar-denominated home-market sales
prices by the United States in the circumstances of this case violates obligations of the United States
under GATT 1994 and the Anti-Dumping Agreement. In particular, by failing to follow its
established methodology and by providing incorrect and incoherent justifications for this failure, the
United States acted in a manner that was neither "uniform” nor "reasonable” in violation of
Article X:3(a) of GATT 1994. In addition, by providing incorrect and irrelevant arguments to justify
its departure from the standard methodology, the United States failed to provide the statement of
reasons required by Article 12.2 of the Anti-Dumping Agreement. As aresult, the US anti-dumping
measures againgt SSPC and SSSS from Korea violate Article 1 of the Anti-Dumping Agreement and
Artide VI of GATT 1994.

(b) The "Double Converson” Methodology Adopted by the United States Unreasonably
Penalizes Exporters for Differences Between Officia Korean and US Exchange Rates, and Is
Otherwise Unreasonable

477  Asdiscussed in the Statement of Facts, the United States disregarded the economic reality of
the "local sdes' — i.e., that the ultimate payment was dictated by the dollar price from the invoice
and not by the Korean won amount recorded in POSCO’ s accounting records at the time of invoice.
Instead, the United States applied a "double conversion” methodology that penalized POSCO by
converting the prices of the "local sales’ from dollars to won to dollars in a manner that artificially
inflated the normal value and hence the dumping margin. *>*

478 The United States claimed that its "double conversion" of the prices of the "local sales' was
necessary, primarily because the exchange rates used by POSCO did not match the exchange rates
published by the Federal Reserve Bank of New York — which are based on the exchange rates at
12:00 noon in New Y ork on the relevant dates'*® In other words, the United States took the position
that POSCO acted unreasonably by making currency conversions for accounting purposes using the
market exchange rates announced by the officia Korean Exchange Bank, and not the exchange rates
set by aNew York bank eight or nine hours after the close of businessin Korea™® Significantly, the
United States never even attempted to explain why the New York Federal Reserve exchange rates
should be considered more accurate than the Korean Exchange Bank rates, or why a Korean company
should be expected to use New York exchange rates with respect to its accounting in Korea of
domestic transactions within Korea

153 Fresh Cut Roses from Colombia, ROK Ex. 52, at 7005-06.

154 See paras. 3.49 - 3.58 supra.

1%5 See para. 3.59; DOC Notice on Currency Conversion, ROK Ex. 49, at 9436 n.4 ("The ... exchange
rates are collected by the New York Federal Reserve Bank from a sample of market participants. They are the
noon buying ratesin New Y ork for cable transfers payablein foreign currencies.”).

156 Noon in New York is either 1 am. or 2 am. the following morning in Korea (depending on
whether daylight saving'stime isin effect in New Y ork).
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479 Moreover, in applying this rule in the SSPC case, the United States compared the exchange
rate used by POSCO to the wrong exchange rate. While the stated justification for the "double
conversion” was the aleged discrepancy between POSCO’s "interna rate” (i.e., the rate of the Korean
Exchange Bank) and the Federal Reserve rate, the United States failed to use the Federal Reserve rate
for that comparison. ™’

480 The consequence of the double-conversion methodology applied by the United States in this
case was to increase the dumping margins found. As a practical matter, then, the United States ruled
that a Korean company that made dollar-denominated "local sales' to Korean customers would be
penalized (through the application of a distortive double-converson methodology) whenever the
exporter relied on the market exchange rates published by an officid Korean bank and failed
accurately to predict (1) the New York Federa Reserve rates announced some eight or nine hours
after the close of business in Koreg, or (2) the adjusted rates calculated some time afterwards by the
DOC from the Federal Reserve rates.

481 Such a result cannot be consistent with the object and purpose of either Article VI of
GATT 1994 or the Anti-Dumping Agreement. It is patently unreasonable for the United States to
expect that a Korean company will use New York exchange rates rather than officia Korean
exchange rates to record Korean domestic sales in its accounting books. It is even more unreasonable
for the United States to expect that a Korean company will use exchange rates in its accounting
records exchange rates that are not actual market rates, but instead reflect after-the-fact calculations
by the DOC.

482 Thus, the "double conversion” methodology and the rationale provided therefor are not
"reasonable” and the United States failed to administer its anti-dumping laws in the manner required
by Article X:3(a) of GATT 1994. The resulting anti-dumping measures accordingly violate Article 1
of the Anti-Dumping Agreement and Article VI of GATT 1994.

3. The Double-Conversion Methodology Adopted by the United States Unfairly Penalizes
Exporters for Differences between Official Korean and US Exchange Rates, Even
Though Such Differences Cannot Be Anticipated and Are Beyond the Exporters
Control

483 In addition to the substantive and procedural errors demonstrated above, the "double
conversion" methodology also suffered from a larger problem: By penalizing POSCO for differences
between the Korean and US exchange rates, which is clearly a factor beyond POSCO's contral, the
United States calculated the normal value in a manner that was unfair.

484 Asdiscussed in Part 1V.A.2 supra, the "most fundamental” responsibility of this Pandl is to
ascertain whether or not the United States afforded POSCO the "fair comparison” mandated by
Article 2.4 of the Anti-Dumping Agreement. As discussed in the Statement of Facts, the "double
converson” methodology distorted the calculation of the normal value. By converting the prices of
the "local sales," which congtituted a significant percentage of POSCO's total sales, from dollars to
won to dollars at different exchange rates, the United States distorted the calculation of normal value.
Indeed, in the example provided above, the "double conversion" increased the normal vaue of the
"local sale" by an astounding { }.**°

485 This distortion in the caculation of the norma vaue inevitably denied POSCO a "fair
comparison” between export price and norma value. The United States did not compare the export

157 See paras. 3.60, 4.74 supra.
158 See paras. 3.56 - 3.58 and paras. 4.24 - 4.27 supra.
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price to the true norma vaue, but to an inflated norma value. An overstated dumping margin
resulted from this unfair comparison.

486  The "double conversion” methodology aso led to an "unfair comparison™ in another respect.
As demongtrated in Part IV.C.2 supra, this methodology "unreasonably" penaized POSCO for the
differences between the exchange rates of the Federal Reserve and the Korean Exchange Bank. It was
likewise "unfair" to penalize POSCO for these differences.

487  There can be no doubt that the differences in exchange rates were beyond POSCO's control.
In particular, POSCO could not have predicted how exchange rates might change between the time
they were fixed by the Korean Exchange Bank (during business hours in Korea) and the time they
were fixed by the Federal Reserve (eight or nine hours later) or by the DOC (even later). And, as the
judicia decisions of the United States have recognized, it is "unreal, unreasonable and unfair” for a
finding of dumping to be based on "a factor beyond the control of the exporter."**°

488  Consequently, the treatment of these "local sales' by the United States was inconsistent with
the "fair comparison” requirement of Article 2.4 of the Anti-Dumping Agreement, and the resulting
anti-dumping measures therefore violated Article 1 of the Anti-Dumping Agreement and Article V1 of
GATT 1994.

V. CONCLUSION

51 Anti-dumping investigations are, by their very nature, complex proceedings requiring detailed
analysis of highly technical data and issues. The rules governing such investigations are, therefore,
also complex and technica. The provisions of Article VI of GATT 1994 and the Anti-Dumping
Agreement establish highly technical substantive and procedura rules that Members must follow
before they may impose anti-dumping duties.

5.2 These technical rules are critical. Because dumping calculations are so detailed, decisions on
what might appear to be minor technical or procedural issues may create dumping margins, or inflate
smal dumping margins enormoudly. Without close scrutiny of these technical issues, importing
countries will invariably be tempted to use technicdities to impose unwarranted anti-dumping
measures to satisfy the demands of politically important domestic industries.

53 As discussed above, it is clear that the United States failed to comply in the SSPC and SSSS
investigations with the technical rules established by Article VI of GATT 1994 and the Anti-Dumping
Agreement. As a substantive matter, the United States failed to comply with the substantive rules
that, inter alia: (1) limit the permissible adjustments to export price and normal value to "differences
which are demongtrated to affect price comparability;” (2) require that dumping margins be calculated
by comparing a single average export price to a single average normal value; and (3) permit currency
conversions only when they are required. As a procedura matter, the United States failed to conform
to the standards that require Members, inter alia, to: (1) administer their laws in a "uniform, impartial
and reasonable manner;" (2) give an exporter notice of al "essentia facts' needed to alow a "full”
and "ample opportunity” to defend its interests; and (3) provide a full explanation of the reasons for
their decisions. As atechnica matter, then, the anti-dumping measures imposed by the United States
cannot be sustained.

54 The flaws in the methodologies employed by the United States were not, however, minor
technicalities. Instead, they went to the very heart of the limitations imposed by GATT 1994 and the
Anti-Dumping Agreement. The inflated duties imposed in these cases demonstrate how such
technicalities can, if left unchalenged, eviscerate the disciplines on the abuse of anti-dumping

159 Melamine Chemicalsv. United States, ROK Ex. 56, at 933.
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measures that the WTO Members had sought to impose. Without close scrutiny and effective
oversight by Panels such as this one, importing countries will invariably be tempted to use
technicalities just as they were used in this case, to impose unwarranted anti-dumping measures when
convenient for domestic political purposes. This Panel now has the opportunity and the obligation to
uphold the principle that methodologies that depart from the strict requirements of GATT 1994 and
the Anti-Dumping Agreement, and result in inflated anti-dumping measures, will not be alowed to
pass uncontested.

55 But the technical violations of the requirements of GATT 1994 and the Anti-Dumping
Agreement are only one part of the error in the US methodologies. More fundamentally, the US
methodologies were unfair. Each of the challenged methodologies placed POSCO, and al other
exporters, in a situation where their exposure to anti-dumping measures was based not on their own
sales practices, but on the whims of the investigating authorities and on unpredictable forces beyond
their control. Thus, under the US methodology,

An exporter that sold its products at exactly the same prices in both the United States
and its home-market might be found to have dumping margins on al of its US saes
if, after it made its sales, it turned out that one of its US customers went bankrupt and
failed to pay.

An exporter that sold its products for the same average prices in the United States and
the home-market, might be found to have dumping margins on its saes, if the
investigating authority decides to depart from its established precedents and chop up
the investigation period into shorter "averaging periods' that distort the calculations.

And, finally, an exporter that sold its products at the same price in US dollars in both
the United States and the home market, might be found to have dumping margins on
its sdles if the investigating authority chooses to convert the dollar-denominated
prices of some home-market sales into the foreign currency using one exchange rate,
and then convert that foreign currency amount back into dollars using another
exchange rate.

5.6 Obvioudly, these results annot be consistent with the object and purpose of Article VI of
GATT 1994 or the Anti-Dumping Agreement. Indeed, the "fair comparison" requirement of
Article 2.4 of the Anti-Dumping Agreement provides this Panel with an independent justification for
reviewing whether the challenged methodologies are unbiased and objective. And, under such a
review, these methodol ogies cannot be sustained.

5.7 For the reasons presented in this Submission, particularly with regard to (1) the treatment of
POSCO'’s sales to an unaffiliated US customer that later went bankrupt without paying POSCO, (2)
the divison of the investigation period into "multiple averaging periods," and (3) the treatment of
POSCO's dollar-denominated home-market sales, Korea respectfully requests the Panel to find that
the US anti-dumping measures at issue, including actions preceding those measures, are inconsi stent
with the following provisions of the Anti-Dumping Agreement and GATT 1994:

Article VI:1 of GATT 1994 and Article 2.4 of the Anti-Dumping Agreement, which
permit adjustments to be made only for differences that are demonstrated to affect
price comparability;

Article 2.4 of the Anti-Dumping Agreement, which also requires the investigating
authorities to make afair comparison of the export price and the norma vaue;
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Article 24.1 of the Anti-Dumping Agreement, which permits aterations to the
standard price comparison methodology to account for currency movements only
when the exporting country’s currency is appreciating against the importing country’s
currency;

Article 24.1 of the Anti-Dumping Agreement, which aso permits currency
conversions only when such conversions are required;

Article 2.4.2 of the Anti-Dumping Agreement, which requires that the calculation of
dumping margins be based on a comparison of a single average normal value to a
single average of prices of al comparable export transactions;

Articles6.1, 6.2, and 6.9 of the Anti-Dumping Agreement, which require the
investigating authorities to give exporters notice of al essentid facts in order to
provide them with a full and ample opportunity to defend their interests;

Article 12.2 of the Anti-Dumping Agreement, which requires the investigating
authorities to provide a full explanation of the reasons for their determinations;

Article X:3(a) of GATT 1994, which requires each WTO Member to administer its
laws, regulations, decisions, and rulings in a uniform, impartial, and reasonable
manner; and

Article VI of GATT 1994 and Article 1 of the Anti-Dumping Agreement, which only
permit anti-dumping measures to be imposed in the circumstances provided for in
Article VI and pursuant to investigations conducted in accordance with the Anti-
Dumping Agreement.

5.8 Therefore, Korea requests that the Panel find that: (i) the United States has nullified or
impaired a benefit accruing to Korea, directly or indirectly, under the WTO Agreements; and (ii) the
United States is impeding the achievement of the objectives of the WTO Agreements.

5.9 Korea further requests that the Panel recommend that the United States bring its anti-dumping
measures againgd SSPC and SSSS from Korea into conformity with the WTO Anti-Dumping
Agreement and GATT 1994. And, specificaly, Korea requests that the Panel suggest that the
United States revoke the anti-dumping duty orders concerning SSPC and SSSS from Korea
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1 The United States Government has imposed duties on imports of Korean stedl in violation of
its obligations under the WTO Agreements. As the two governments were not able to resolve this
matter through consultations, the Korean Government has found it necessary to request the
establishment of this Panel.

2. | shall begin today with a brief overview of the case. Then, as the substantive errors at issue
before this Panel concern the United States' treatment of three issues that arose in the calculation of
the dumping margins, | shal take each issue in turn. Within my discussion on each issue, | shall
present the factual background and Korea's argument. And then, | shall respond preliminarily to
severa general arguments made in the United States' First Submission. Following my oral statement,
my colleagues and | would be honoured to answer questions from the Panel.

3. So that this presentation will not be unduly long, | shall not attempt to discuss today every
single argument made by Korea and the United States in the First Submissions. Please understand
that my focus on certain arguments today does not imply that Korea has withdrawn any other
arguments, and it is not intended to preclude Korea from making additional arguments at a later stage.

A. OVERVIEW

4, In the past two-and-a-haf years, the United States has launched many anti-dumping
invegtigations covering virtually all steel products from countries all over the world. This dispute
arises out of two of those anti-dumping investigations and the resulting anti-dumping measures.
Specificaly, this dispute concerns the US anti-dumping investigations and measures against imports
of Stainless Sted Plate in Coils ("Plate") and Stainless Steel Sheet and Strip ("Sheet”) from the
Pohang Iron & Steel Co., Ltd. ("POSCQO").

5. The United States preliminarily determined that the dumping margin was only 2.77% for
Plate and only 3.92% for Sheet. In the fina determinations, however, the United States changed its
methodology for calculating the extent of dumping in several key respects. As a result of these
changes, the final dumping margins shot up to 16.26% for Plate and to 12.12% for Sheet.!

6. The methodology used by the United States to calculate the fina dumping margins for Plate
and Sheet was improper. That methodology was not consistent with the methodology required by
Article VI of GATT 1994 and by the Anti-Dumping Agreement. That improper methodology
distorted the calculation of POSCO’s dumping margins. Those distortions caused the United States to
impose greater anti-dumping measures than would otherwise have been appropriate — if, indeed, any
anti-dumping measures at al would have been appropriate under a proper methodology.

7. Anti-dumping duties have a single purpose in the WTO regime: to offset injurious dumping.
Where there is no dumping, there can be no anti-dumping duties. Even where there is injurious
dumping, anti-dumping duties can be imposed only to the extent of the dumping — and no more.
These rules are an essential bulwark against abuse of anti-dumping duties. It is these rules that
confine anti-dumping duties to their limited sphere.  Without these rules, Members could readily
circumvent their tariff bindings, most-favoured-nation commitments, and other obligations under the
WTO Agreements.

8. To guard against abuse of anti-dumping measures, the WTO Agreements contain highly
detailed substantive and procedura rules that Members must follow before they may impose anti-
dumping duties. These rules are necessary, because the use of an improper methodology — even in

! See Korea's First Submission, paras. 3.13, 3.16, 3.22, 3.25.
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what might appear to be a minor issue — can create dumping margins or inflate smal margins
enormoudly.

0. To implement these rules, close scrutiny and effective oversight by dispute settlement Panels
are critical. Otherwise, importing countries will invariably be tempted to use technical-sounding
arguments to impose unwarranted anti-dumping duties when convenient for domestic political
purposes. Thus, despite the technical nature of some of the arguments made in this case, this is not
"only" atechnical dispute. Instead, the flaws in the US methodologies for calculating the dumping
margins on Plate and Sheet go to the very heart of the limitations imposed by GATT 1994 and the
Anti-Dumping Agreement.

10. The starting point for Korea's legal argument is Article 1 of the Anti-Dumping Agreement.
This Article is entitled "Principles.” Its first sentence reads as follows. "An anti-dumping measure
shdll be applied only under the circumstances provided for in Article VI of GATT 1994 and pursuant
to investigations initiated and conducted in accordance with the provisions of this Agreement.” In a
nutshell, the anti-dumping measures on Plate and Sheet violate this Article because (1) they have
been applied even though the existence of dumping was not properly established and (2) they have
been applied pursuant to investigations that were not conducted in accordance with the substantive
and procedural requirements of the Anti-Dumping Agreement.®

11 As | mentioned earlier, the substantive errors at issue concern three issues that arose in the
caculation of POSCO’'s dumping margins for Plate and Sheet. First, the United States reduced
POSCO’s export price to adjust for the fact that an unaffiliated US customer went bankrupt after
receiving POSCO’s goods without paying POSCO. Second, the United States split the investigation
period into multiple sub-periods, calculated separate averages for each sub-period, and recombined
the data into an overal average in a manner that effectively excluded from consideration sales that
would have reduced POSCO’'s dumping margins. Third, the United States "double converted”
POSCO's dollar-denominated sales in Korea from dollars to won and back to dollars at a different
exchange rate, thereby creating or inflating the dumping margins. The WTO Agreements clearly do
not alow dumping margins to be calculated so arbitrarily. Each of the methodologies used by the
United States would place a cloud of uncertainty over exporters that would chill international trade.
Thus, these methodologies are obvioudy, fundamentally flawed.

12, In addition to these substantive errors, the United States also failed to follow proper
procedures in the Plate and Sheet investigations. These procedural errors congtitute a legally distinct
basis on which the Panel can and should find that the anti-dumping duties on Plate and Sheet are
inconsistent with WTO disciplines. The procedural irregularities also serve to highlight the
substantive errors committed by the United States.

13. These substantive and procedural errors led to the imposition of improper and excessive anti-
dumping measures. In accordance with WTO rules and principles, the improper anti-dumping
measures should not be alowed to stand. This Panel now has the opportunity and responsibility to
uphold WTO disciplines by finding that the US measures at issue are inconsistent with WTO rules
and by recommending that the United States bring its measures into conformity with those rules.

B. THE US TREATMENT OF THE UNPAID SALES
14. | shal now begin with the first of the three mgor issues in this case: the United States

treatment of POSCO’ s sales to a US customer that went bankrupt without paying POSCO for goods it
received. | shal first describe the factual background on this issue before discussing Korea's views.

? See Korea's First Submission, paras. 5.1 - 5.4.
3 SeeKorea' s First Submission, paras. 4.3 - 4.4.



WT/DS179/R
Page 104

1. Background

15. The ABC Company (as we cdl it) had been a vaued US customer of POSCO. It is not
affiliated with POSCO. It often bought on credit from POSCO. It had never previoudy defaulted on
a payment due POSCO. Indeed, in the entire history of POSCO’s exports to the United States, none
of its US customers had ever previoudy defaulted. Then, during the period of investigation, the ABC
Company went bankrupt. To date, it has not paid POSCO for certain sales.’

16. None of these facts are in dispute.

17. It is clear that the bankruptcy was an unprecedented, unanticipated event. It was beyond
POSCO’s control. As the United States has admitted, POSCO did not know that the customer would
not pay when it set its prices.” Thus, the non-payment did not affect POSCO's pricing policies during
the relevant period.

18. Nonetheless, the United States penalized POSCO by making an adjustment that reduced its
export price and thus inflated or created the dumping margins.

19. The US Submission unnecessarily complicates the facts. It discusses extensively the US
decision to treat the unpaid sales as "bad debt’ That discussion is irrelevant here. The issue is not
whether or not the unpaid sales can be called "bad debt." The red issue is whether the US treatment
of those unpaid sales was consistent with WTO rules.

2. Korea's Arguments

20. The United States' treatment of the unpaid sales was flawed in numerous respects, which are
detailed in Kored's First Submission.” | shall focus on two of those respects here:  First, the
United States made a price adjustment that is not consistent with the WTO rules governing alowances
for differences affecting price comparability. Second, the United States did not make a "fair
comparison” between the export price and normal value.

21 Before turning to the details of these arguments, however, it is important to consider the
consequences of permitting adjustments like those made by the United States. The adjustment for the
non-payment by the ABC Company punished POSCO for an event beyond its control that occurred
after it set its prices. If anti-dumping duties could be imposed in that manner, then no exporter
anywhere in the world could ever sdl its goods with assurance that it would not be found to be
dumping. No matter how high the exporter set its actual export prices, there would aways be the
possibility that later events — even highly unpredictable events — would lead to adjustments that
would reduce its export prices enough to cause a finding of dumping. All else being equa, a
company that sold its goods for more in an export market than a home could till be found dumping
solely asthe result of the bankruptcy of an export customer. It is unfair for afinding of dumping to be
based on later events beyond the exporter’s control in this manner.

(@ A Customer’s Failure to Pay Is Not a Difference Affecting Price Comparability

22, The adjustment made by the United States reducing POSCO'’ s export price was improper.

* See Korea's First Submission, paras. 3.30 - 3.39.
® USFirst Submission, paras. 103-104.

® US First Submission, paras. 54-58.

’ Korea's First Submission, paras. 4.6 - 4.42.
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23. An understanding of the function of price adjustments begins with the nature of dumping.
What is dumping? Under Article VI of GATT 1994 and Article 2.1 of the Anti-Dumping Agreement,
dumping generaly occurs when the export price of a good is less than its price in the home market.
The comparison of pricesis, therefore, the key to a proper determination of dumping.®

24, Adjustments to prices are permitted if - and only if - they account for differences in the
factors that affect those prices. Thus, Article 2.4 states in relevant part, "Due allowance shall be made
. . . for differences which affect price comparability." The Article continues by enumerating five
factors that are deemed to affect price comparability: "differences in conditions and terms of sale,
taxation, levels of trade, quantities, [and] physical characteristics." Any other difference beyond these
five can support an adjustment only if it is "demonstrated to affect price comparability.®

25. Korea has shown that ABC Company’s failure to pay POSCO is not a factor affecting price
comparability.’® In response, the US Submission argues that the ABC Company’s failure to pay
POSCO is a"condition" of the sale.** Leaving aside for the moment the absurdity of that contention,
it is important to consider what the United States does not argue. The US Submission does not argue
that unpaid sales were an "other difference]] . . . demonstrated to affect price comparability." Thus,
the United States concedes that, if the failure to pay was not a "condition and term of sale," then the
adjustment was improper.

26. The US Submission takes the word "condition™ out of context, selects one of the word' s many
dictionary definitions, and argues that this is a permissible choice to which this Panel must defer
unquestioningly.** But the meaning of the phrase "conditions and terms of sa€" is not ambiguous.
When the word "condition" appears in the context of that standard phrase, as in Article 2.4, its
meaning is evident. As the EC observes in its Third Party Submission, "The word ‘conditions,’ as
used in Article 2.4, islargely synonymous with the word ‘terms.” Both words allude to the conditions
agreed by the sdller and the purchaser, and not to the genera conditions prevailing in the market in
which the sale takes place’®

27. Furthermore, it is unclear from the US Submission just what the United States considers to be
the relevant "condition™ warranting the price adjustment.

If the United States meant that the non-payment itself is the "condition” of sale, that cannot be
correct. Even under the dictionary definition proposed by the United States, a non-payment
can not be regarded as the "mode or state of being" of a sale, because it does not exist at the
time of sale. POSCO did not know that the ABC Company would fail to pay until after the
prices were set, the contract was executed, and the goods were delivered.

On the other hand, the United States may have meant that the "condition” of sde is the extent
to which the exporter anticipates the possibility of non-payment when setting its prices. In
other words, under that view, the "condition™ is the risk of non-payment. This view has the
virtue of at least being consistent with the dictionary definition proposed by the United States.
However, it too ultimately fails to justify the US adjustment. It is not enough that there be a
"condition" of sale. Under Article 2.4, there must be a difference in the condition between the
US market and the home market. Without such a difference, there is no need for an
adjustment to compare the prices. In adjusting POSCO'’s prices, the United States made no

8 See Korea's First Submission, paras. 4.10 - 4.13.
9 See Korea's First Submission, paras. 4.14 - 4.16.
10 See Korea' s First Submission, paras. 4.17 - 4.23.
Y USFirst Submission, paras. 82-83.

12 USFirst Submission, paras. 82-83.

13 EC Third Party Submission, para. 21.



WT/DS179/R
Page 106

showing of any relevant difference between the risk of non-payment in Korea and the
United States.

28. Therefore, the adjustment for unpaid sales cannot be justified under Article 2.4.

29. Confronted with this reality, the United States has advanced a novel argument to circumvent
its obligations under Article 2.4. The US Submission argues that, at least for some sdes, the
Department of Commerce did not make an adjustment to export price under Article 2.4, but rather
made a deduction to construct the export price under Article 2™ That argument is, at best,
incomplete.  Article 2.3 addresses certain additional adjustments that are permitted only for the
analysis of sales through affiliated importers. Consequently, the United States proposed defense
under Article 2.3 only applies to POSCO's sales through its affiliated distributor and not to POSCO’s
other US sdles. But, as the US Submission admits, the Department of Commerce aso made the same
adjustments to POSCO’ s other US sales® Article 2.3 does not, therefore, justify the adjustment made
to these other sales.

30. Moreover, the US argument under Article 2.3 cannot be correct. Article 2.3 has a particular
purpose: for sales through affiliated distributors, it alows the export price to be "constructed on the
basis of the price a which the imported products are first resold to an independent buyer.” Article 2.3
thus allows such calculations as are needed to look beyond the affiliated distributor to determine what
the export price would be if the goods were sold directly from the exporter to an independent
customer. Article 2.3 calculations are limited to that particular purpose. Article 2.3 does not alow
investigating authorities to arbitrarily adjust prices for other reasons. To the contrary, any other
changes must conform to Article 2.4’ s limitations on adjustments.

3L Non-payment by a customer is not related to the issue of affiliated distributors, so it is not the
type of circumstance governed by Article 2.3. In fact, the US practice in the cases at issue prove that
point: It is clear that the adjustment for unpaid sales was not made to account for the use of an
affiliated distributor, because the Commerce Department made the same adjustment to all of
POSCO's US sdes regardiess of their distribution channel. Therefore, despite the US claim that it
was constructmg export price under Article 2.3, in redlity it was making price adjustments under
Artide 2.4.*°

(b) The United States Treatment of the Unpaid Sades Was Inconsstent with the "Fair
Comparison” Requirement of Article 2.4 of the Anti-Dumping Agreement

32 There is aso another problem with the United States' treatment of the unpaid sales: It caused
the comparison of export price and normal value to be "unfair.” It is therefore flatly inconsistent with
the first sentence of Article 2.4.

33. The first sentence of Article 2.4 requires that "A fair comparison shal be made between the
export price and the normal value." The "fair comparison” requirement imposes important limitations
on anti-dumping investigations that go beyond the other substantive rules in Article 2.4. The "fair
comparison” requirement of Article 2.4 is a free-standing and substantial rule governing anti-dumping
investigations, and it is not satisfied merely by compliance with the other requirements of Article 2.*'

3A. The US Submission essentially denies the existence of the first sentence of Article 2.4. It
argues that conformity with the rules on adjustments in the other sentences of Article 2.4 is "al that

14 USFirst Submission, para. 76.
iz US First Submission, para. 81.
Id.
1" See Korea' sFirst Submission, paras. 4.25 - 4.27 & ROK Ex. 54.
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Article 2.4 requires.™ And, it insinuates that Korea's arguments based on that sentence are trying to
"add to or diminish the rights and obligations provided" in the WTO Agreements.™

35. The US position is obvioudly incorrect. The "fair comparison” requirement in the first
sentence of Article 2.4 is express. The Appellate Body has consistently recognized that the WTO
Agreements must not be read so as to render a whole sentence redundant or inutile.®® Moreover, the
changes from the predecessor provision of Article 2.4 in the Tokyo Round to the present text confirm
that the "fair comparison” requirement is intended to be absolute and unconditional.

36. In the cases at issue, the price comparisons were clearly unfair. This is evident in several
respects:

It is unfair for the price comparison to have been affected by a factor that was beyond
POSCO's control. POSCO was not affiliated with the ABC Company, and POSCO could not
have prevented the ABC Company from failing to pay. Interpretative guidance in support of
this view is found in a US judicia decision, which declared that it is "unreal, unreasonable,
and unfair” for a finding of dumping to be based on "a factor beyond the control of the
exporter.”*

It is unfair for the price comparison to take into account factors that were not considered by
POSCO inits norma sdlling practices. Asthe United States concedes, "when POSCO set the
prices, it was acting in accordance with its normal sdlling practices, not based on the
subsequent bankruptcy.?  Since POSCO did not take into account the ex-post bankruptcy
when setting its prices ex-ante, there is no basis for the United States to make an ex-post price
adjustment.

Findly, it is unfair for the price comparison to take into account atypica saes. Again,
interpretative guidance is found in a US judicia decision, which recognized that the inclusion
of atypical sdes may lead to unfair results. POSCO had never had a US customer default on
a payment before the ABC Company did so during the investigation period, so those sales are
undoubtedly atypical. Inclusion of those salesin the analysis is therefore manifestly unfair.

C. SPLITTING THE PERIOD OF INVESTIGATION INTO SUB-PERIODS

37. | shal now turn to the second main issue: the division of the period of investigation into sub-
periods and the resulting practice of "multiple averaging.”

1. Background

38. In both the Plate and Sheet cases, the United States divided the period of investigation into
two sub-periods. In Plate, the first sub-period was ten months and the second was two months. In
Shest, the sub-periods were seven months and five months. In both cases, the second sub-period
started in November 1997.%

39. Then, the United States calculated (1) a separate average normal value for each sub-period,
(2) a separate average export price for each sub-period, and (3) a separate dumping margin for each

18 US First Submission, para. 72.

19 USFirst Submission, para. 62.

20 See K orea’s First Submission, para. 4.15 n. 99.
%1 See K orea’ s First Submission, para. 4.27.

%2 USFirst Submission, paras. 103-104.

%3 See Korea' s First Submission, paras. 3.40 - 3.48.
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sub-period. The separate dumping margins were then combined into a single dumping margin for
each case. When the separate averages were combined, sub-periods with negative dumping margins
were assigned amargin of zero. Thisis known as "zeroing" and it obvioudy minimizes the impact of
negative margins on the overall average.

40. Of course, this multiple-averaging approach is not the norma methodology for calculating
dumping margins. The norma methodology is to caculate a single weighted-average normal value
and export price for each product for the full period of investigation, and then calculate the dumping
margin based on the difference between the average normal value and export price. In these cases,
that normal methodology would have resulted in low dumping margins for POSCO.

41 To avoid that result, the US petitioners asked the Department of Commerce to modify the
dumping calculations to "wall off" POSCO’s sales after October 1997 (which had relatively lower
dumping margins). In its preliminary determination, the Department of Commerce rejected that
request, calling it "unwarranted.” In its final determination, however, the Department of Commerce
reversed course, and adopted the multiple-averaging methodology. As a result, the dumping margins
increased dramatically.

42. As mentioned, the multiple-averaging methodology adopted by the United States inflated the

dumping margins because of "zeroing." If an exporter sold its goods at 10% below normal value for

the first six months of the year and at 10% above normal value for the last six months, then (assuming

equal sales volumes) one would expect it to be found that the exporter was not dumping for the year.

And that is exactly what would be found if one calculated the dumping margin for the year as a
whole. Under "multiple averaging,” however, dumping would be found. The first sub-period would

have amargin of 10%. Because of zeroing, the second sub-period would be assigned a margin of zero
rather than its true margin of negative 10%. Thus, the exporter would be given a 5% dumping margin

for the year.

43. So, the effect of dividing the investigation period into sub-periods is to allow the authorities
to effectively exclude times when the dumping margin is inconveniently low, thus inflating the overal
result.

2. Korea's Arguments

44, The multiple-averaging practice employed by the United States is directly contrary to the
express language of Article 2.4.2 of the Anti-Dumping Agreement. That Article does not tolerate the
manipulation of methodology in this arbitrary fashion. Rather, Article 2.4.2 expressly mandates that
prices shal be compared on the basis of either 'a weighted average norma value with a weighted
average of prices of all comparable export transactions' or on a transaction-to-transaction basis.”*

45, Article 2.4.2 repeatedly uses the distinctly singular phrase "a weighted average®. That is, one
average — not two averages. That is confirmed by the requirement for an average that takes into
account "all comparable export transactions." Clearly, there can be only one average if it takes into
account all data.

46. So, the text is unambiguous. And it is reinforced by the provision's context and object and
purpose. Article 24.2 is part of Article 2.4. Its function is to promote the fairness of price
comparisons in anti-dumping investigations, so as to ensure that anti-dumping measures are imposed
only where there is dumping and to the extent thereof. An interpretation of Article 2.4.2 that permits
the manipulation and effective excluson of data cannot be squared with the object and purpose of
Articles2.4 and 2.4.2.

24 See Korea' s First Submission, paras. 4.45 - 4.48.
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47. In response, the United States relies principally on a post hoc argument about the word
"comparable’ in Article 2.4.2. The US Submission asserts that the Department of Commerce
concluded that Korean home-market sales after November 1997 "were not comparable” to earlier
export sales because of the currency depreciation.”® That assertion has no basis in the Fina
Determinations or the Final Analysis Memoranda. It is a post hoc rationale created for the benefit of
this Panel, in a belated attempt to reconcile the Department’s actions with the requirements of
Article 2.4.2.

48. We shall respond more fully to this belated argument in our subsequent written submissions.
For the present, we would offer the following initial observations:

The language of Article 2.4.2 focuses on the comparability of the "transactions' (in particular,
on "comparable export transactions'). Products sold at different levels of trade are not
comparable, absent a price adjustment to make them so. Likewise, products with different
physica characteristics (e.g., different models) are not comparable without a price
adjustment. By contrast, in the absence of any changes in the transactions in each market due
to the depreciation, there was no basis for finding that the depreciation changed the
comparability of transactions

In the Plate and Sheet cases, there was no finding by the United States, and indeed no
evidence, that anything about the home-market or export sales transactions had changed as a
result of the depreciation. The prices, conditions and terms of sde, taxes, level of trade,
guantities, and physica characteristics were not affected by the depreciation. The only
change was in the exchange rate used by the United States to convert prices in won into
dollars for purposes of the dumping caculations. Under Article 2.4.2 of the Agreement, that
does not make the sales ""'non-comparable.”

49 The US effort to define comparability in terms of exchange rates also ignores the nature of
exchange rates. To begin with, exchange rates are not conditions of sale; they are tools for converting
amounts from one currency to another. Moreover, they are necessarily volatile and imperfect tools.
In hindsight, one might say that the Korean won was overvalued (at roughly 900 won per dollar)
throughout much of 1997, until it "crashed" in November. The won then overshot the proper
exchange rate and remained undervalued (at a rate as high as 1960 won per dollar in December 1997),
until it finally rebounded to a mid-point of around 1400 won per dollar at the end of March 1998. The
distortions caused by these exchange rate movements could have been minimized by the use of an
averaging period that included both the period of overvauation and the period of undervaluation. By
contragt, the "multiple-averaging”" methodology employed by the United States essentially calculated
one dumping margin for the period when the won was overvaued and a separate margin for the
period when the won was undervalued — and then effectively ignored the latter through "zeroing." It
thus created and inflated dumping margins from the imperfections in exchange rate movements.

50. The United States has admitted that the purpose of its departure from the norma price
comparison methodology was to increase the dumping margins®® It claims that this methodology
was appropriate to address a Situation of currency depreciation that would otherwise "disguise”
dumping margins.”” This argument has it backwards, however. The "correct" dumping margins are
those that are calculated in accordance with the requirements of the Anti-Dumping Agreement. |f

25 US First Submission, para. 109; para. 137; see also para. 155 (“determined that [currency
devaluation] had as much of an effect on comparability of transactions as did physical characteristics, levels of
trade or highinflation™).

5 US First Submission, para. 137, 139, 155.

2" USFirst Submission, para. 137.
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such calculations result in low dumping margins, then the only permissible conclusion is that there
were low dumping margins — and not that higher margins were somehow disguised. An effort to
inflate the dumping margins in such circumstances is not a permissible remedy for "disguised”
dumping. Itisaviolation of the Agreement.

Bl The Anti-Dumping Agreement does establish specific rules for addressing currency
movements in the dumping margin calculations. As a generd matter, Article 2.4.1, which is the only
provison in the Anti-Dumping Agreement that addresses currency movements, requires the
investigating authorities to disregard currency fluctuations. Article 2.4.1 does expressly authorize a
change from the norma methodology in cases involving sustained currency appreciation. But
Article 2.4.1 does not permit any change from the norma methodology for currency depreciation.
The multiple-averaging methodology is nothing more than an attempt to circumvent the requirements
of Article 2.4.1 — by adjusting the calculation methodology for a currency depreciation even though
Article 2.4.1 does not permit such a modification. ?®

B2. This violation led to particularly unfair results in these cases, in contravention of the "fair
comparison” requirement of Article 2.4. The US methodology excluded from the price comparisons
the very sales that were the basis of petitioners injury clams. the sales late in the investigation
period. A price comparison that excluded the most relevant sales cannot be said to be fair® In
response, the US Submission merely states that Korea's objection "has no bearing” on Article 2.4,
because it addresses injury determinations that Korea is not currently challenging.®® But that
argument is not correct. Whether or not the injury determinations were legitimate, a calculation of the
dumping margin that effectively excluded the period that was the basis for the injury determination is
plainly unfair and cannot be upheld under the "fair comparison™ requirement of Article 2.4.

B3. In short, the "multiple averaging” methodology used by the United States is inconsistert with
(1) the requirements of Article 2.4.2 requiring the comparison of a single weighted-average normal
value to a single weighted-average export price, (2) the provisions of Article 2.4.1 which permit
adjustments to the dumping calculation methodology only for sustained appreciation in the exporter’s
currency and not for depreciations, and (3) the "fair comparison” requirement of Article 2.4.

5. Finaly, please dlow me to make an aside here to clarify a point obfuscated by the US
Submission:  Korea does not argue that Article 2.4.2 precludes Members from calculating separate
averages for different products® That is a very different issue from dividing and recombining the
invegtigation period, and it is not in dispute here. A ruling by this Pane that clarified that
Article 2.4.2 prohibits splitting the investigation period into sub-periods would have no effect on
Members' ability to calculate separate averages for separate products.

D. THE "DOUBLE CONVERSION" OF DOLLAR-DENOMINATED LOCAL SALES

55. | shall next turn to the third major issue: the "double conversion" of dollar-denominated local
sales to won and back to dollars at a different exchange rate.

1. Background

56. Most of POSCO's sdes in Korea are denominated in won. But some of POSCO’'s sdes in
K orea are denominated in dollars instead. These are known as "local sales.*

%8 See Korea' s First Submission, paras. 4.49 - 4.53.
29 See Korea' s First Submission, paras. 4.59 - 4.63.
30 USFirst Submission, para. 167 n. 151.

31 See US First Submission, para. 153.

32 See Korea' s First Submission, paras. 3.49 - 3.62.
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57. When calculating normal value, the United States refused to use the dollar value of Kored's
loca sales. Instead, the United States converted the dollar value into won at one exchange rate,
calculated normal value in won, and then converted the won norma vaue into dollars at a different
exchange rate. The potentia for distortion is obvious. In fact, an example set forth in paragraph 3.58
of Korea's Submission demonstrates how this methodology increased the normal value of one actua
sae by more than 70%.

58. Let me try to explain the reason for this distortion. The United States determined the won
amount of these sdles using POSCO'’ s internal conversion, which converted the dollars into won
using the official Korean Exchange Bank rate on the date of the invoice for the home-market sale.
But the United States then converted the won amount back into dollars using the Federal Reserve
exchange rate on the date of the US sde. By using the exchange rate from one date to convert the
dollar price into won, and then using a different exchange rate for a different date to convert the won
amount back into dollars, distortion was inevitable.

59. The United States attempts to defend this methodology by arguing that the local sales were
really made in won, so that the United States only made one conversion from won to dollars®  That
view is simply not correct, and it is not supported by the facts of this case.

60. The evidence shows that local sales are negotiated in a foreign currency (typicaly, US
daollars), and invoiced in that same currency. On the payment date, the customer converts the dollar
amount due into won at the market rate published by the officiad Korean Exchange Bank, and pays
POSCO the resulting amount in won. Because the won amount is determined by applying the
exchange rate on the date of payment to the dollar amount shown on the invoice, it is clear that the
true economic value of the invoice is fixed by the dollar amount.

61. The United States claims that it acted appropriately in ignoring the dollar amount shown on
the invoice, because the invoices also showed an amount in won. It should be emphasized, however,
that the won amounts shown on the invoices were not the amounts that the customer actualy paid.
Instead, the won amount shown on the invoice was simply an accounting convenience, since the
transactions have to be recorded in won in POSCO’s accounting records. As mentioned, the actual
won amount of the payment was determined by multiplying the dollar price shown on the invoice by
the exchange rate on the date of payment. That amount did not correspond to the won amount shown
on the invoice, which was calculated using an earlier and different exchange rate.

62. This point is illustrated by the sample accounting entries at paragraph 3.54 of Korea's
Submission (which, | should mention, have been revised from our initial submission to correct a
typographical error). Those tables show that the economic value for local salesis fixed in dollars at
the time of sale. Significantly, this accounting was verified by the Department of Commerce during
the investigations, and it has not been disputed by the United States in this proceeding.

63. Itisclear, then, that the prices for the local sales were redly fixed in dollars, and not in won.
Nevertheless, the United States treated these sales as if the won amounts shown on the invoices were
the real prices - even though those won amounts were simply an accounting convenience and did not
correspond to the amounts actualy paid by the customer. By the same token, the United States
smply ignored both the dollar prices shown on the invoices (which determined the amount actualy
paid) and the actual amount in won that the customer paid.

33 US First Submission, para. 172 ("The United States also concluded . . . that these home market sales
were in Koran won, not US dollars.").
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2. Korea’'s Arguments

64. Article 2.4.1 only permits currency conversion when "require[d]” for a comparison under
Article 2.4. Clearly, a"double conversion” is not required. The loca sales are valued in US dollars
and they can be compared with other US dollar sales without need for conversion to won and back.>*

65. The "double conversion” also denied POSCO the "fair comparison” required by Article 2.4.
The United States did not compare export price to normal value, but to an inflated normal value. The
price comparisons were not based on POSCO’s actual prices, but on prices fabricated by the United
States through the unnecessary application of distortive exchange rates.*

66. The United States attempts to avoid these problems by repeating that its calculations used the
exchange rate on the date of sde, as requested by POSCO and required by Article 24.*°  That
statement is disingenuous. The problem in this case is not that the United States selected the wrong
exchange rate. Rather, the problem is that the United States used a double conversion, applying the
exchange rates in an inconsistent manner. The inconsistency arose because the United States made
the final conversion from won to dollars using not the exchange rate on the date of the home-market
sale (which had been used to calculate the won amount), but the exchange rate on the date of the US
sale (which could differ considerably from the exchange rate used to calculate the won amount). The
mere repetition of the fact that the United States used the exchange rate on the "date of sal€" does not
cure the problem caused when one "date of sale” is used for the initia conversion from dollars to won,
and another "date of sal€" is used for the conversion back from won to dollars.

67. Finaly, it should also be noted that the "double conversion” is inconsistent with established
US practice. As explained in Korea' s Submission, the United States has a well-established policy of
accepting prices and charges in the currency in which they are made. In Roses from Colombia, for
example, the United States properly declined to "double convert" the home-market saes that were
priced in dollars. The United States departed from that practice here. Its reasons for doing so made
no sense. The many problems with the US reasoning are detailed in Korea's Submission.®” For now,
I’d like to emphasize only one key point. The US Submission admits that its stated rationale for
making the "double converson " isin error. Hidden in Footnote 161 is the admission that "Korea is
correct that the Department mistakenly used adjusted exchange rates in the SSPC case®® That
footnote goes on to explain why the United States considers that its error does not matter. But those
explanations are irrdlevant. The United States has conceded that its anti-dumping measures are based
on afaulty rationae.

E. PROCEDURAL ISSUES

68. In addition to the substantive errors that | have aready discussed, the United States also failed
to comply with the procedural requirements of the WTO with respect to each of the three main issues
before this Panel. In the interests of time, | will not belabour these procedural points. Instead, | will
simply refer the Panel to the detailed discussion in Korea's Submission, and will of course be happy
to answer any questions the Panel may have about them.*

34 See Korea' s First Submission, paras. 4.66 - 4.69.

35 See Korea' s First Submission, paras. 4.83 - 4.88.

% See, e.g., US First Submission, para. 175.

37 See Korea' s First Submission, paras. 4.70 - 4.82.

38 USFirst Submission, para. 173 n. 161.

39 See Korea's First Submission, paras. 4.35 - 4.42, 4.54 - 458, 4.70 - 4.82.
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F. RESPONSES TO ARGUMENTSIN THE US SUBMISSION
1. The" Burden of Presenting a Prima Facie Case"
69. | shall now respond preliminarily to several general arguments made in the US Submission,

beginning with the "burden of presenting a primafacie case.”

0. The US Submission states that a complaining party "bears the initia burden of coming
forward with evidence and argument that establishes a prima facie case of a violation.** This
statement, while true, is wholly irrelevant. Korea has already borne that burden. Korea has come
forward with evidence and argument that establishes a prima facie violation. Although the US
Submission introduces contrary argument on certain points, it does not dispute that Korea has met its
initial burden. And, considering the ample evidence and argument submitted by Korea, the United
States could not do so.

71 Instead, it seems that the United States had a different purpose for making this statement. The
US Submission set up a phantom argument that Korea did not make in an attempt to obscure a key
point in this case.

72. The United States argues at great length that Korea' s burden is not affected by the fact that
anti-dumping measures are a derogation from the trade-liberalization purposes of the WTO.** The US
argument implies that Korea argued that it is exempt from the initial burden of presenting a prima
facie case. But Korea never made such an argument. To the contrary, Korea introduced considerable
evidence and argument to meet itsinitial burden.

73. So, what is the significance of the fact that anti-dumping measures are a derogation from the
main thrust of the WTO? The authority to impose anti-dumping duties is narrowly limited to
circumstances where there is injurious dumping, and anti-dumping duties cannot exceed the dumping
margin. This has dways been the rule under GATT 1947, and it is very explicit in Articles 1 and 9.3
of the Anti-Dumping Agreement. These limitations are essentia to the proper functioning of the
WTO regime. Without these limitations, Members could readily circumvent their tariff bindings and
most-favoured-nation commitments ssimply by labeling any new duties as "anti-dumping duties’
without regard to whether there was any dumping to offset. It is precisely because of the centrality of
caculating the dumping margin that the substantive and procedural rules governing that calculation
are so important. The detailed rules of the Anti-Dumping Agreement must, therefore, be interpreted
in accordance with this object and purpose.

2. The Standard of Review

74. The US Submission aso complains that "Korea invites the Panel to step into the shoes of the
DOC and engage in adenovo review of the facts** That statement has no basis. Korea never invited
denovo review.

75. To the extent that there are factua disputes, Korea expects that this Pandl will assess the facts
of this matter in accordance with Article 17.6(i) of the Anti-Dumping Agreement. Under that Article ,
factual conclusions are to be regected if the facts were not established properly or they were not
evauated objectively and without bias. Thus, contrary to the United States suggestion, the Anti-
Dumping Agreement does not preclude the Panel from reviewing factua conclusions atogether. To

40 US First Submission, para. 36.
41 USFirst Submission, paras. 37, 39.
2 USFirst Submission, para. 27.
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the contrary, Article 17.6(i) expressdy requires that factual conclusons be reviewed under an
appropriate standard.

76. In any event, there actually are very few, if any, facts in dispute. For dl of the substantive
issues, the question is solely whether the US methodology for dealing with the facts conforms to its
WTO obligations.

77. As a separate matter, the United States also misstates the rule for construing the Anti-
Dumping Agreement in Article 17.6(ii). The United Sates contends that "the relevant question in
every case is not whether the challenged determination rests upon the best or the ‘correct’
interpretation of the Anti-Dumping Agreement, but whether it rests upon a ‘ permissible interpretation’
(of which there may be many).*®* That argument virtually ignores the first sentence of Article 17.6(ii),
while distorting the meaning of the second. In fact, this Panel is expressly charged with interpreting
the Anti-Dumping Agreement in accordance with customary rules of treaty interpretation. If that
process leads the Panel to conclude that there is a correct interpretation, then an anti-dumping
measure based on a different interpretation cannot stand. Only in those rare circumstances where the
interpretative process leads the Panel to conclude that "there is more than one permissible
interpretation,” does the second sentence of Article 17.6(ii) apply.

3. Administration of the Antidumping Lawsunder Article X:3(a) of GATT 1994

78. Artice X:3(a) of GATT 1994 requires each WTO Member to "administer ... its laws,
regulations, decisions and rulings' relating to duties and other restrictions on imports (such as anti-
dumping measures) "in a uniform, impartial and reasonable manner®*  The United States contends
that somehow this provision did not restrict the ability of the Department of Commerce to interpret
and apply the US antidumping laws in these cases in a manner that was both inconsistent with past
practice and highly arbitrary.*

79. That proposition is clearly without merit. When the Department makes its determinations in
antidumping investigations as the US "administering authority,” it plainly is "administering” the US
laws (which, in the US common-law system, include not only codified statutes and regulations, but
also past judicial and agency decisions). If it applies those laws inconsistently from case to case in
reliance on flawed or arbitrary distinctions, then it cannot be said to be "administer[ing] ... its laws,
regulations, decisions and rulings ... in auniform, impartia and reasonable manner."

80. Of course, an administering authority must have the ability to tailor its decisions to the facts
of each case. Article X:3(a) clearly does not preclude that. However, it does require that the
decisions in each case be reached in a "uniform, impartial and reasonable manner.”  When the
Department of Commerce smply ignores past precedent, or when it refuses to follow past decisions
based on meaningless, arbitrary or erroneous distinctions, then it has not complied with
Article X:3(a), and a Panel should not permit its actions to pass unchallenged.

4, POSCO’sDecision Not to Seek Domestic Judicial Review

81 The United States refers to domestic judicial review asif that were the proper forum to decide
Korea's claim that the United States has failed to administer its anti-dumping laws and regulations in
the "uniform, impartial, and reasonable" manner required by GATT Article X:3(a)*® That cannot be
correct. GATT 1994 is a "covered agreement,” and dispute settlement before this Panel is the proper

43 USFirst Submission, para. 35.

4 See K orea’ s First Submission, paras. 4.35 - 4.37.
> See, e.g., USFirst Submission, paras. 41-48.

“° See, e.g., USFirst Submission, para. 51.
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forum to hear Korea's claims. This Pand has the responsbility to determine whether the
United States has administered its anti-dumping laws and regulations in a "uniform™ and "reasonable”
manner. That inherently entails consideration of whether the decisions at issue are consistent with
previous US decisions and of the reasoning for any departures.

82. Domestic appedls and WTO dispute settlement are fundamentally different. They are
between different parties, are established under different systems of law, serve different purposes,
follow different procedures, apply different substantive rules, and offer different remedies. In these
circumstances, a decision by POSCO whether or not to pursue a domestic appeal in the United States
can have no impact on the Korean government’s ability to pursue its sovereign rights through WTO
dispute settlement.

83. Therefore, despite the US suggestion, POSCO’s decision not to pursue a domestic apped is
whally irrelevant to Korea’ sclaims under Article X:3(a).

5. Remedies

84. Finally, the United States opposes Korea's request for the Pand to suggest that the United
States revoke its anti-dumping orders concerning Korean Plate and Sheet. The United States argues
that revocation "far exceeds what would be necessary to bring these measures into conformity with
the [Anti-Dumping] Agreement’” That argument, however, ignores the plain dictates of Article 1 of
the Anti-Dumping Agreement. Under Article 1, antidumping measures may be applied "only ...
pursuant to investigations initiated and conducted in accordance with the provisons of this
Agreement.” If the United States did not conduct its investigations of Plate and Sheet in accordance
with the provisions of the Agreement, then it does not have the authority, under Article 1, to maintain
antidumping measures. The proper remedy for the violations described in Korea's Submission is,
therefore, the revocation of the measures.

G CONCLUSION

85. In conclusion, the anti-dumping measures imposed by the United States against Plate and
Sheet, and the US investigations leading to the imposition of those measures, are inconsistent with
numerous substantive and procedura requirements of the WTO Agreements. This Panel now has the
opportunity and responsibility to uphold WTO rules by finding the US anti-dumping measures
inconsistent with those rules and by suggesting that the United States revoke those measures.

47 US First Submission, para. 196.
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l. UNPAID SALES

1 Inits ord statement, the United States describes that it classified POSCO's US sdes through
POSAM as constructed-export-price ("CEP') sales, while it classified POSCO's direct sales to US
customers as export-price ("EP") sdes! The United States then describes that it made (or did not
make) the following adjustments for "bad debt" expenses:

For the CEP sales, the United States deducted the alocated US "bad debt" expense from the
price to the first unaffiliated customer.

For the CEP sdles, the United States did not add the alocated US "bad debt” expense to the
normal value that was compared to the constructed export price?

For the EP sales, the United States did not deduct the allocated US "bad debt" expense from
the sales price to the first unaffiliated customer.”

The United States did not address the fourth circumstance, however. In other words, the United States
did not state whether, for those sales classified as EP sales, the allocated US "bad debt" expense was
added to the norma value that was compared to the export price. Would the United States please
confirm whether the alocated US "bad debt” expense was added to the norma vaue that was
compared to the export price for the sales classified as "EP' saes?

2. If the allocated US "bad debt" expense was added to the normal value that was compared to
the export price for EP sdes, isit the position of the United States that this adjustment was authorized
by Article 2.3 of the Anti-Dumping Agreement?

3. Is it the US position that there are no limits on adjustments that may be made under
Article 2.3 of the Anti-Dumping Agreement? If there are limits, what are they?

4, The United States contends that, if "the seller agrees to sell on credit ... [it] accepts a credit
expense, including the risk of non-payment."® It also states that, in this case, "POSCO agreed to sell
to this US customer on credit and in doing so accepted the risk of non-payment as a condition of
sale"® The United States contends that POSCO's acceptance of this risk "is sufficient to warrant
including bad debt in an Article 2.4 adjustment."” In light of these assertions,

(@ What evidence was there in the Plate and Sheet cases regarding the risk of non-payment at the
time that POSCO made its US sdes to the ABC Company (and, according to the
United States, agreed to accept the risk of non-payment)?

(b) Was there any evidence in the Plate and Sheet cases demonstrating that, at the time POSCO
made its sades to the ABC Company, there was a difference in the risk of non-payment for
sales to customers in the United States and for sales to customers in Korea?

! See US Oral Statement, paras. 9 and 10.

2 See US Oral Statement, para. 9.

3 See US Oral Statement, para. 11.

* See US Oral Statement, para. 9.

° USOral Statement, para. 15 (emphasis added).
® US Oral Statement, para. 17 (emphasis added).
" US Oral Statement, para. 17.
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(© If there was no difference in the risk of non-payment for sales in Korea and the United States
at the time POSCO made its sales, what is the basis for claiming that there was a difference in
the conditions and terms of sale?

5. Does the actua bad debt experience that occurs after a sale is made provide an accurate
measure of the risk of bad debt before the sale was made?

6. The United States asserts that the risk of non-payment is equivalent to the risk that a warranty
expense will be incurred. The past decisions by the United States have recognized that warranty
expenses may fluctuate from year to year and that, where there are fluctuations in warranty expenses,
the use of a historical average is appropriate to avoid distortions. The standard questionnaire used by
the Department of Commerce therefore requests information on the historical warranty expense
experience for saes in the home market and the United States. Did the Department of Commerce
request information on POSCO's historical bad debt experience in the home market or the United
States in the Plate and Sheet cases? Did the United States evaluate whether the bad debt experience
during the investigation periods in those cases was consistent with POSCO's historical experience?

7. The United States has contended that, under US law, adjustments for differences in
"conditions and terms of sde' are referred to as "circumstance-of-sale’ adjustments® The
Department of Commerce's regulations state that circumstance-of-sale adjustments will normaly be
made only for "direct selling expenses' (or for expenses that the seller assumes on behalf of the
buyer).’ In these circumstances, what is the significance of the finding by the Department of
Commerce that the "bad debt" expense on POSCO's US sales was a "direct” selling expense?

8. What evidence is there on the records of the Plate and Sheet investigations to indicate that
POSCO (or any of its affiliates) experienced actual bad debt expenses on any sales of Plate or Sheet to
the United States prior to the sale to the ABC Company?

9. Is it the position of the United States that investigating authorities may include any export
sales in the calculation of export price, no matter how aberrationa they are and no matter how much
their inclusion distorts the calculation of the dumping margins? Isit the US position that there are no
limits at al on the investigating authorities discretion to include export sales in the price comparison,
including the "fair comparison” requirement of Article 2.4?

I. MULTIPLE AVERAGING

1 In employing its "multiple-averaging” comparison methodology (.e., comparing sub-period
averages to sub-period averages and combining the results) in the Plate and Sheet cases, did the
Department of Commerce treat the dumping margins for sub-periods that had negative margins as if
they were zero margins? In other words, did the United States employ the practice known as
"zeroing"?

2. Article 2.4 specificaly refers to a number of "differences’ for which adjustments are
permitted because they affect "price comparability”. This list includes differences in physical
characteristics and differences in levels of trade. Where does Article 2.4 indicate that differences in
the timing of sales congtitute "differences affecting price comparability"?

8 See US Oral Statement, para. 11.
9 See 19 C.F.R. '410(b).
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I1. DOUBLE CONVERSION OF LOCAL SALES

1 If the prices for the "local sales' were fixed in dollars, as POSCO contended, would it have
been appropriate for the Department of Commerce to base its norma-vaue caculations on won
amounts shown on the invoices that did not correspond to the amounts actually paid? Would it have
been appropriate in such circumstances to base the normal-value calculations on the US dollar prices
set forth on the invoices?

2. When the United States reviewed the local sales during the verifications in the Plate and Sheet
cases, did it confirm that the dollar prices shown on the invoices matched the dollar prices reported by
POSCO?

3. The United States admits that POSCO told it during the course of both the Plate and Sheet
investigations that the prices for its "local sales' were fixed in dollars and not in won.*® The United
States also admits that, in the verification in the Sheet case, the Department of Commerce obtained
evidence confirming that the amount the customer actually paid for these "loca sales’ was based on
the dollar prices shown on the invoices, and not on the won amounts shown on the invoices!* Was
there any evidence indicating that any Korean customer who purchased Plate or Sheet in a"local sale”
actualy paid the won amount shown on the invoice? If there was no evidence that any Korean
customer who purchased Plate or Sheet in a "loca sale" actually paid the won amount shown on the
invoice, what evidence was there to refute POSCO's testimony that the prices for these sales were
fixed in dollars, and not in won?

4, Isit the normal practice of the Department of Commerce to verify that the amounts shown on
the invoices to home-market customers correspond to the amounts actually paid by those customers?
Is there any evidence that the Department of Commerce departed from that practice in the Plate and
Sheet investigations?

5. Were the Plate and Sheet investigations the first anti-dumping investigations where some of
the home-market sales were dollar-denominated local sales? Does the United States agree or disagree
with the statement on para 4.72 of Koreds First Submission that "neither the United States nor the
petitioners in the [Plate and Sheet] investigations cited a single case before the investigations at issue
where the United States treated a home-market sale priced in dollars as if it had been priced in the
local currency”?

6. Does the United States agree that the records of the Plate and Sheet cases show that POSCO's
"interna exchange rate" was the rate published by the Korean Exchange Bank? If not, please describe
the evidence to the contrary in the record.

7. Is it the US position that the fact that the currency converson was made for accounting
purposes in a home-market sale is determinative of, or relevant to, whether that sale was vaued in
dollars or won? If so, please explain the basis for that position.

10 See US Oral Statement, paras. 36 and 38.
M See US Oral Statement, para. 39.
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This submission sets forth the responses of the Republic of Korea to the questions posed by
the Panel during the First Meeting of the Panel. For the convenience of the Panel and the Parties,
each of the questions is reproduced below, followed by Korea s response.

As an initiad matter, Korea notes that several d the Panel’s questions inquire about facts on
the record of the SSPC and SSSS investigations. Korea respectfully submits that, if the US anti-
dumping measures are to be upheld, they must be upheld on the basis of the reasons articulated in the
fina determinations and the final analysis memoranda. The United States may not introduce post hoc
arguments to support its actions. Nor may it now rely on facts in the record that it did not rely upon in
the fina determinations and the final analysis memoranda.

In the recent High Fructose Corn Syrup case under the Anti-Dumping Agreement, the Panel
noted that "the only discussion concerning the retroactive application of anti-dumping duties is
contained in" one paragraph of the final determination, which had "no analysis' of the relevant facts.
On this basis, the HFCSPanel found that the Mexican investigating authority (SECOFI) had failed to
provide adequate support for its ruling, and the Panel expressly declined to look at other parts of the
record for possible support.” The HFCS Pand aso cited the Tokyo Round anti-dumping decision in
Polyacetal Resinsfor the proposition that alowing post hoc arguments would undermine the goas of
"transparency” and "orderly dispute settlement."

Accordingly, Korea respectfully submits that this Panel should not alow the United States to
defend its measures by pointing to any facts or reasons not mentioned in its final determinations or
analysis memoranda — athough the Panel may consider other facts in the record as necessary to
evaluate whether the United States properly established and evauated the facts within the meaning of
Article 17.6(i). For that reason, Korea will answer questions about the record principally with respect
to the facts relied upon in the US final determinations and analysis memoranda, and will aso provide
additional information about other record evidence as appropriate.

! See Mexico — Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the United

States, Report of the Panel, WT/DS132/R, adopted 24 Feb. 2000, para. 7.192, which stated:
In this case, we have no record of SECOFI’s establishment or evaluation of the facts

concerning this issue. [The one relevant paragraph] cannot reasonably be read as

findings and conclusions by SECOFI establishing and evaluating facts leading to the

conclusion that in the absence of provisional measures, material injury to the Mexican

sugar industry would have occurred. Moreover, we cannot agree that it is our task to

discern the necessary findings and conclusions from the entirety of the analysisin the

fina determination, the preliminary determination, or the entire case record.

Therefore, we conclude that the retroactive levying of fina anti-dumping duties in

this case isinconsistent with Article 10.2 of the AD Agreement.

2|d. at para. 7.104 n. 592, citing Korea — Anti-Dumping Duties on Imports of Polyacetal Resins from
the United States, Report of the Panel, ADP/92, adopted on 27 Apr. 1993, paras. 209-10 ("where the Panel noted
that the purpose of the requirement for explanations of final determinations in public notices . . . was
transparency, that this purpose would be frustrated if, in dispute settlement, the country imposing the measure
could rely on reasons not set forth in the public notice, which latter would be inconsistent with orderly dispute
settlement, because a full statement of reasons ‘enabled Parties to the Agreement to assess whether recourse to
the dispute settlement mechanism . . . was appropriate. . .".").
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l. RESPONSES OF KOREA TO QUESTIONSPOSED BY THE PANEL

A. GENERAL

Q.1. (For the United States) Doesthe United States agree with Korea that the first sentence
of Article 2.4 represents a " free-standing and substantial” rule? If not, please explain your
view, taking into account the differ ences between the Tokyo Round AD Code and the WTO AD
Agreement in thisrespect.

The contrast between the current first sentence of Article 2.4 and the predecessor provision in
the Tokyo Round Anti-Dumping Code is striking. The Tokyo Round Code did not contain a separate
sentence commanding that "[a fair comparison shall be made between the export price and the
normal value" as the current Anti-Dumping Agreement provides. Instead, the Tokyo Round Code
provided only that,

In order to effect a fair comparison ... the two prices shall be compared at the
same level of trade ... and in respect of sdles made at as nearly as possible the
same time.®

The language of the Tokyo Round Code thus explicitly linked the "fair comparison”
requirement to the requirements that the comparison be made between sales at the same level of trade
and at the same time. In other words, before the Uruguay Round, a comparison that complied with
the other requirements of the Anti-Dumping Code was deemed to be "fair."*

There is no such linkage in the current Anti-Dumping Agreement. Instead, the "fair
comparison” requirement is stated in a sentence that is independent of the other requirements of
Article 2.4. It follows, then, that the "fair comparison" requirement of the first sentence of Article 2.4
must be construed as imposing disciplines other than those required by the other provisions of
Article 2.4. Any other interpretation would render the first sentence of Article 2.4 "inutile."®

B. MULTIPLE AVERAGING

Q.1. (For Korea) In its first submission (para. 4.46), Korea argues that Article 2.4.2 " does
not allow for the comparison of ‘multiple averages to ‘multiple averages." In its oral
statement at the first meeting, however, Korea states (para. 54) that it does not argue that
Artide 2.4.2 precludes Members from calculating separ ate averages for different products. In
light of the nature of Korea’s arguments (focus on the singular " a weighted average" and use of
the word "all") please explain how Article 24.2 can be interpreted to permit "multiple
averaging® based on product type while not permitting multiple averaging based on

% Tokyo Round Anti-Dumping Code, Article 2:6.

* See EC — Imposition of Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, Report of the
Panel, ADP/137, adopted on 30 Oct. 1995, para. 492 ("the wording of Article 2:6 [of the Tokyo Round Code]
‘in order to effect a fair comparison’ made clear that if the requirements of that Article were met, any
comparison thus undertaken was deemed to be ‘fair.’").

° In this regard, it is instructive to recall Professor Franck’s conclusion about the significance of the
free-standing "fair comparison" requirement in the first sentence of Article 2.4

Article 2.4 of the WTO Anti-Dumping Agreement calls for a WTO panel to determine

not only whether the anti-dumping measures at issue result from an anti-dumping

investigation that satisfied the substantive and procedural requirements spelled out

elsewhere in the same Agreement (including elsewherein Article 2.4), but should also —

and most fundamentally — determine whether the comparison of export price to normal

value was "fair."
Franck Memorandum, ROK Ex. 54, at 1-2.
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sub-periods. Please explain in addition Korea’sview about the consistency with Article 2.4.2 of
multiple averaging in the context of level of trade and quantities.

There is nothing in the Anti-Dumping Agreement that permits the investigating authority to
divide the investigation period into separate sub-periods to account for currency movements. There
are provisions that permit separate dumping calculations for different products and for different levels
of trade.

Article 2.4.2 provides that the average normal value must be compared to the average price
for "comparable export transactions.” The word "comparable’ means, in essence, "capable of being
compared."® The determination of whether sales should be included in the average export price and
normal value (for any product comparison) must, therefore, be based on an analysis of the limitations
on comparisons imposed by the Anti-Dumping Agreement. Transactions that can be compared under
the provisions of the Anti-Dumping Agreement are "comparabl€e" transactions. Transactions that
cannot be compared under the provisions of the Anti-Dumping Agreement are not "comparable’
transactions.

There are, of course, a number of substantive limitations on the transactions that may be
included in comparisons under the Anti-Dumping Agreement:

First, Article 2.1 of the Anti-Dumping Agreement only permits comparisons of products with
identical (or, in the absence of identical, the most similar) physical characteristics.” Sdes of
products with less similar physical characteristics are, therefore, not "comparable transactions.”

Second, the second sentence of the chapeau of Article 2.4 only permits comparisons at the same
level of trade. This means that sales at different levels of trade are not "comparable
transactions."

Third, the second sentence of the chapeau of Article 2.4 aso requires that comparisons be made
"Iin respect of sdles a as nearly as possibly the same time” This means that when the
transaction-to-transaction methodology is used, sales in different parts of the investigation
period may not be "comparable transactions” Similarly, when the average-to-average
methodology is used, the sales in each market must, on average, have been made at the same
time in order to be considered "comparable transactions.”

Fourth, the first sentence of the chapeau of Artide 24— which requires that a "fair
comparison” be made — only permits comparisons of transactions that may fairly be compared.
This mean that transactions whose comparison would lead to unfair results are not "comparable
transactions.”

® The dictionary defines"comparable” as:

1. capable of being compared: (a) having enough like characteristics or qualities to make comparison

appropriate— usu. used with with ... (b) permitting or inviting comparison often in or two salient

pointsonly — usu. used withto ...

2. suitable for matching, coordinating or contrasting : EQUIVALENT, SIMILAR ....

WEBSTER STHIRD NEW INTERNATIONAL DICTIONARY.

" Article 2.1 provides that "a product is to be considered as being dumped .. . if the export price of the
product exported from one country to another is less than the comparable price, in the ordinary course of trade,
for the like product when destined for consumption in the exporting country.”" As the United States has
recognized in its implementation of this provision, the phrase "like product when destined for consumption in
the exporting country” means the product that is identical (or, in the absence of an identical product, most
similar) in physical characteristics to the exported product. See Tariff Act of 1930, as amended, § 771(16), 19
USC. § 1677(16) (definition of "foreign like product.”) (ROK Ex. 1).
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These substantive limitations define the transactions that are "comparable” within the meaning of the
Anti-Dumping Agreement. If transactions may be included in the comparisons under these rules, then
they are "comparable” (i.e., "capable of being compared") under the Agreement.

On the other hand, there are no provisions in the Anti-Dumping Agreement that limit, due to
movements in exchange rates, the transactions that may be included in comparisons. Article 24.1 is
the only provision of the Anti-Dumping Agreement addressing exchange rates. That provision does
require investigating authorities to adjust the dumping calculation methodology to ensure that
currency fluctuations are ignored and that exporters are "alowed" 60 days to adjust export prices in
response to a sustained movement in the exchange rate. However, the provisions of Article 2.4.1 do
not in any way limit the ability of the investigating authority to compare transactions before and after
the currency fluctuation or sustained movement. They do not indicate that sales before the fluctuation
or sustained movement cannot be compared to sales during or after the fluctuation or sustained
movement.

Indeed, the United Sates has specificaly recognized this fact. In its first submission, it
specifically rejected the argument that the Article 2.4.1 "establishes a limit on which transactions may
be considered ‘ comparable’ within the meaning of ... Article 2.4.2."

Q.2. (For Korea) Isit theview of Koreathat Article 2.4.2 prohibits multiple averaging based
on sub-periodsin all cases, or only in cases where such averaging is asserted to be justified asa
result of a devaluation? What is Korea's view about the consistency with Article 2.4.2 of
multiple averaging based on sub-periods in the context of (a) high inflation in the exporting
country; (b) differing proportional volumes of sales in the home and export markets combined
with consistent upward or downward trendsin global pricesof a product during the POI?

The issue of the permissibility of a "multiple-averaging” methodology in situations involving
high inflation or consistent upward or downward trends in global prices is not presented in this case.
Nevertheless, Korea would note that those situations present different issues than the depreciation of a
currency.

Most importantly, in circumstances where there is high inflation or consistent trends in global
prices, there are discernible differences in the conditions and terms of sale — especidly in the prices
charged by a seller within a particular market. By contrast, a currency depreciation does not require a
seller to change the prices it charges within a market. Instead, it smply involves a change in the tool
that is used by investigating authorities to facilitate the comparison of export price and normal vaue
by putting both numbers in the same currency.

The evidence in these cases demonstrates that POSCO's prices (and other sales terms) in
Korea and in the United States changed little throughout the investigation periods — despite the
depreciation of the Korean won. In other words, there was no evidence of a change in POSCO’'s
sdlling practices due to the currency depreciation. Consequently, the analogy the United States has
attempted to draw to situations involving high inflation or consistent price trends is not persuasive.

Q.3. (For Korea) In respect to Korea's claim that the use of multiple averages based on
sub-periodsisinconsistent with Article 2.4.2 of the ADP Agreement, isit Korea'sview that it is
alwaysinconsistent with Article 2.4.2 to calculate weighted aver ages for sub-periods within the
period of investigation? Or does Korea consider that the use of multiple averages is only
prohibited by Article 2.4.2 where the methodology that is then used to combine those weighted
averagesto arrive at an overall margin of dumping involves " zeroing" ? If the latter isthe case,
please explain how theissue of " zeroing" iswithin the Pand’sterms of reference.

8 US First Submission, para. 142.
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As explained in Korea s First Submission, the Anti-Dumping Agreement does not permit the
practice of splitting the investigation period into separate sub-periods for purposes of calculating the
average normal vaue and export price. As a practical matter, however, the splitting of the period
would have had little significance if the United States had not combined the margins for each sub-
period by "zeroing" any negative margins. The adverse effect of the "multiple-averaging”
methodology was, therefore, a direct result of the practice of "zeroing."

In this connection, it may be useful to clarify what Korea does and does not claim with
respect to "zeroing." Korea has not claimed in this proceeding that "zeroing" per se violates the Anti-
Dumping Agreement. That would be outside the Panel’ s terms of reference.

On the other hand, Korea does claim that the "multiple averaging” methodology used by the
United States violates the Anti-Dumping Agreement. To the extent that "zeroing" was an integral part
of the "multiple averaging” methodology, it is properly within the Panel’s terms of reference, and it is
properly the subject of Korea s arguments.

It clearly is possible for the Panel to address the issue of "multiple averaging” without
addressing the issue of "zeroing'per se’ For example, "zeroing" may be permitted in the special
circumstances where an average-to-transaction methodology is permitted. Or, "zeroing” may be
permitted where separate dumping margins are calculated for different "like products’ or for different
"levels of trade." However, those issues are not presented here. Instead, the issue presented here is
whether the United States was permitted to inflate the dumping margins by splitting the investigation
period, when the Anti-Dumping Agreement does not permit such a calculation.

Q.4. (For the United States) Please explain how, in the view of the United States, exchange
rates can affect the comparability of export prices and prices in the market of the exporting
country.

Under the Anti-Dumping Agreement, the exchange rate is smply atool that is used to convert
an amount in one currency into another when required for a price comparison.™® As discussed above,
in the response to question B.1, nothing in the Agreement suggests that movements in exchange rates
are to affect the choice of transactions to be included in the comparison. Asthe Cotton Yarn panel
observed, "The exchange rate in itself is not a difference affecting price comparability."

° In this regard, it is Korea's view that the requirement in Article 2.4.2 of a comparison of a single
average normal value to a single average export price was intended, in large measure, to eliminate the problem
caused by "zeroing.” Prior to the negotiation of the current Anti-Dumping Agreement, a number of major users
of anti-dumping laws (including the United States) regularly calculated dumping margins by comparing an
average normal value to the export prices for individual transactions and then "zeroing" any negative margins
found. This methodology was challenged under the Tokyo Round Anti-Dumping Code, and a number of WTO
Members sought to prohibit this methodology in the Uruguay Round negotiations. The provisions of
Article 2.4.2 represent a carefully negotiated bargain among the WTO Members concerning the methodology
that isto be used to calculate dumping margins. See Terrence P. Stewart, ed., I| The GATT Uruguay Round: A
Negotiating History, 1986 - 1992" (1993) (ROK EXx. 77).

10 Thus, Article 2.4.1 establishes the rules for selecting exchange rates that must be followed "[w]hen
the price comparison under [Article 2.4] requires a conversion of currency...."

See EC — Imposition of Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, Report of the
Panel, ADP/137, adopted on 30 Oct. 1995, para. 494 (an exchange rate "is a mere instrument for translating into
a common currency prices that have previously been rendered comparable in accordance with the second
sentence of [Tokyo Round Code] Article 2:6," the predecessor of Article 2.4 of the Anti-Dumping Agreement).

. Cotton Yarn, para. 494 (construing the Tokyo Round Code' s predecessor provision of Article 2.4).
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In short, the structure of the Agreement indicates that the exchange rate is to be considered
only after the investigating authority has identified the "comparable transactions' — that is, the
transactions that may be included in the comparison under the relevant provisons of the Anti-
Dumping Agreement. Thus, the exchange rates cannot affect the "comparability” of export and home-
market prices.

Q.5. (For Korea) The United States contends that Korea's fair comparison claim with
respect to multiple averaging is in fact a claim under Article 3 of the AD Agreement which is
outside the Panel’sterms of reference. Pleaserespond.

There is no basis for the US attempt to recast Korea's Article 2.4 "fair comparison” claim as
belonging under Article 3.

Koreais not currently challenging the injury determinations made by the United States in the
Sheet and Plate cases. Korea is chalenging the methodology by which the United States determined
the dumping margins that were, inter alia, used in the injury analysis. The calculation of those
dumping margins is, of course, subject to the disciplines of Article 2 of the Anti-Dumping
Agreement — including the "fair comparison” requirement of Article 2.4.

In this regard, it must be noted that the argument made by the United States invites
inconsistency. If Korea were to chadlenge the US rdiance in its injury anaysis on improperly
caculated dumping margins under Article 3, the US response would undoubtedly be that such issues
must be addressed under Article 2. Or, to put it in more concrete terms, the US Internationa Trade
Commission (which is responsible for the injury anadysis under US law) would undoubtedly argue
that it smply takes the dumping margins announced by the Department of Commerce ("DOC") as a
given, and it is not permitted to conduct its own separate dumping analysis. The United States should
not be allowed to evade internationa scrutiny of its anti-dumping measures smply because it has
bifurcated responsibility for administering its anti-dumping laws.

C. TREATMENT OF UNPAID SALES

Q.1. (For both parties) Were all of the sales to ABC Company in the plate and sheet
investigations made through POSAM? If not, please provide details.

All of POSCO's sales to the ABC Company in the Plate and Sheet investigations were made
through POSAM.

Q.2.  (For both parties) Was there any evidence/argument in the record of the plate and/or
sheet investigations relating to whether POSCO had any knowledge of ABC company’s
precarious financial condition at thetime it madethe salesin question? |f so, please specify.

Asnoted in Korea' s First Submission, the DOC specifically found that "at the time the [sales]
were made, POSCO was not aware that the customer would declare bankruptcy."™ The United States
appears to concede this point.™®> All of the relevant evidence in the record of the Plate and Sheet
invegtigations supports the concluson that POSCO had no knowledge of the ABC Company’s
precarious financial condition at the time it made its sales™

12 see K orea’ s First Submission, para. 4.18 and n.101.
13 See US First Submission, paras. 102-04.

14{}
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Q.3. (For both parties) Doestherecord in the plate and/or sheet investigations contain any
information regarding non-payment by either US or Korean customers other than ABC
company? If so, please specify.

Significantly, there is no indication in the discussion of the "bankrupt sales' issue in either the
finad determinations or fina analysis memoranda for SSPC or SSSS that the DOC considered
evidence of other non-payments, in Korea or the United States, in deciding whether to make an
adjustment for the unpaid sales to the ABC Company. The United States did not identify any
evidence indicating that sales to US customers were inherently more risky than sales to home-market
customers. The United States did not request or examine data concerning POSCO’s historical bad
debt experience in the two markets, from which an anaysis of the risk of non-payment might be
discerned.™®

In both the Plate and Sheet investigations, the record clearly shows that POSCO had no prior
non-payments on sales to the United States through its affiliated distributor, POSAM. Thisis true for
al products, and not only for Plate and Sheet. POSAM did not even have a "bad debt" account.*®

Koreais not aware of any record evidence as to whether POSCO ever had any non-payments
on any sdes to the United States through other channels. Korea observes that the mere existence of
bad debt accounts in Korea covering worldwide exports would not in itself show that there had ever
been any non-payments in the United States.

Q.4. (For the United States) The United States contends that, in respect of sales through
POSAM, the United States deducted an allocated portion of the US bad debt expenses as part of
the construction of the export price. Please indicate where in the record of the investigations
this statement can be verified.

The record demonstrates that the United States deducted an alocated portion of the costs of
the unpaid US sales from the sales prices to unaffiliated US customers for the sales made through
POSAM. However, there is no indication in the fina determinations or analysis memoranda that this
adjustment was intended to "construct” the export price under Article 2.3, and not as an adjustment for
"differences affecting price comparability” under Article 2.4.

It issignificant that the DOC’ s final determinations indicated that the unpaid sales were being
classified as a "direct” selling expense, and not as an "indirect" selling expense. Under US law, this
was a signd that the DOC had determined that it would be appropriate to make a "circumstance of
sale' adjustment for those expenses’’ In its oral statement, the United States conceded that

151 the United States had intended to make an adjustment for the differences in the costs of credit
insurance (or for some other measure of the differences in risk of non-payment) in the two markets, it was
required by the last sentence of Article 2.4 of the Anti-Dumping Agreement to "indicate to the parties in
guestion what information [was] required." The record of the SSPC and SSSS cases does not contain any
request from the DOC for information regarding either the differences in the costs of credit insurance or any
other measures of the differences in the risks of non-payment in the two markets.

16 See POSAM Verification Report (SSSS), at 7 (ROK Ex. 61) ("We also examined the accounts where
other such negative invoices would have been recorded for both 1997 and 1998, and found no indication that
POSAM had negated other sales invoices or recorded bad debt in these accounts. We also spoke with the
accounting staff and reviewed the accounts on POSAM’s computer system. We found no indication of the
existence of abad debt account, and no discrepancies with POSAM’ s response.™).

Y Thus, Section 351.410 of the DOC’ s regulations provides that:

€) Introduction. In calculating normal value the Secretary may make adjustments

to account for certain differences in the circumstances of salesin the United States and

foreign markets. (See section 773(a)(6)(C)(iii) of the Act.) This section clarifies certain
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"circumstance of sale" adjustments under US law correspond to an adjustment under Article 2.4."
Consequently, a finding by the DOC that unpaid sales were "direct" selling expenses was necessarily
afinding that an adjustment under Article 2.4 would be appropriate for them.

It is dso significant that the United States conceded during the Pandl’s first meeting that the
DOC made the adjustment for the cost of non-payment both to the indirect "constructed export price"
sales and to the direct "export price" sdes. The adjustment made to comparisons involving direct
"export price’ sales for the cost of non-payment cannot be justified under Article 2.3, because
Article 2.3 only applies to indirect "constructed export price" sales through an affiliated importer.
Consequently, the adjustment to the comparisons involving direct "export price sales’ must be
judtified, if at al, under Article 2.4.

The most charitable interpretation, then, is that the United States now intends to argue that the
adjustment to the indirect "constructed export price’ saes was made under Article 2.3, while the
adjustment to the comparisons involving direct "export price" sales (which was calculated in the same
manner based on the same factual sSituation as the adjustment to indirect sales) was made under
Article 2.4. Such an argument is, however, untenable.

The language of Article 2.4 addressing the adjustments for "differences affecting price
comparability” does not make any distinction between direct "export price’ sales and indirect
"constructed export price” sales. The adjustment are, in both circumstances, the same. Consequently,
the specia adjustments required to "construct” the export price do not replace the normal adjustments.
Instead, they are made in addition to the normal adjustments.

This conclusion is reinforced by a close anadyss of the language of the third and fourth
sentences of Article 2.4. The adjusments for "differences affecting price comparability” are
described in the third sentence of Article 2.4. The fourth sentence of Article 2.4 then describes
additional adjustments that are made only when constructing an export price (.e., for comparisons
involving the indirect "constructed export price’ saes). Significantly, the fourth sentence does not
state that the specia constructed export-price adjustments are to be made in lieu of the normal
adjustments described in the third sentence. Instead, the fourth sentence states that, for comparisons
involving the indirect "constructed export price” sales, the special adjustments are "also" to be made.*
In other words, the normal adjustments described in the third sentence of Article 2.4 are made for al
comparisons (including both direct "export price" sales and indirect "constructed export price" saes),
and then, for the indirect "constructed export price" saes, the specia adjustments described in the

terms used in the statute regarding circumstances of sale adjustments and describes the
adjustment when commissions are paid only in one market.
(b) In general. With the exception of the allowance described in paragraph (e) of
this section concerning commissions paid in only one market, the Secretary will make
circumstances of sale adjustments under section 773(a)(6)(C)(iii) of the Act only for
direct selling expenses and assumed expenses.

19 C.F.R. § 351.410(b) (emphasis added).
18 See US Oral Statement, para. 11.
19 The relevant language is as follows. The third sentence of Article 2.4 provides that:
Due allowance shall be made in each case, on its merits, for differences which affect price
comparability, including differences in conditions and terms of sale, taxation, levels of
trade, quantities, physical characteristics, and any other differences which are also
demonstrated to affect price comparability.

The fourth sentence of Article 2.4 then states that:
In the cases referred to in paragraph 3 of Article 2, allowances for costs, including duties
and taxes, incurred between importation and resale, and for profits accruing, should also
be made.
(Emphasis added.)
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fourth sentence are "also" made. Consequently, the adjustments made to construct the export price
are in addition to, and not a replacement for, the adjustments made for "differences affecting price
comparability.”

Because the United States made the adjustment for the actual costs of non-payment to the
direct sales by POSCO, it has effectively taken the position that this adjustment was intended as a
norma adjustment under the third sentence of Article 24 for "differences affecting price
comparability.” It cannot, therefore, also assert that the same costs are an appropriate adjustment to
construct the export price, because the fourth sentence of Article 2.4 explicitly states that the
adjustments to construct the export price are made in addition to, and not in lieu of, the normal
adjustments under the third sentence of Article 2.4 for "differences affecting price comparability.”

The United States must, therefore, defend its adjustment under the third sentence of
Article 2.4. In these circumstances, its arguments concerning the permissible adjustments to construct
an export price under Article 2.3 are irrelevant.

Q.5. (For the United States) Korea states (oral statement at the first meeting, para. 25) that
the United States does not argue in its first submission that unpaid sales were an "other
difference[]. . . demonstrated to affect price comparability”. 1s Korea correct that the United
States does not advance such an argument?

The United States did not proffer any argument, in its First Submission or Ora Statement,
that the non-payments by the ABC Company were an "other difference []. . . demonstrated to affect
price comparability" within the meaning of Article 2.4. Any attempt by the United States now to
make such an argument would have to fail on both procedural and substantive grounds.

As a procedurad matter, Article 2.4 permits adjustments only for differences that are
demonstrated to affect price comparability. The determinations (and the underlying records of the
Plate and Sheet cases) did not contain any "demonstration” that the non-payment had affected price
comparability. Thus, the procedura requirements of Article 2.4 were not met.

As a substantive matter, the customer’s failure to pay could not have affected price
comparability. POSCO did not know, and could not have known, that a particular US customer
would fail to pay at the time POSCO set its prices, so the non-payment did not affect POSCO’'s
pricing policies. Thus, for the reasons set forth in paragraphs 4.17 to 4.23 of Korea's First
Submission, there simply is no basis for any claim that the actual cost of non-payment was an "other
difference ... demonstrated to affect price comparability.”

Q.6. (For both parties) Article 2.4 provides that "[d]ue allowance shall be made in each
case, on its merits, for differences which affect price comparability, including differences in
conditionsand termsof sale...." Theuseof theterm "on itsmerits' could betaken to suggest
that differencesin conditions and terms of sale will not always affect price compar ability. Do
you agree? Please explain your answer.

Korea believes that it is incumbent on the investigating authorities to determine whether an
adjustment is warranted. The phrase "on its merits' reinforces the obligation of the investigating
authorities to ensure that the adjustments are warranted and the resulting comparisons are "fair." Of
course, an adjustment for a difference in "conditions and terms of sale" that did not affect price
comparability would not be warranted and would not result in a fair comparison, and thus should be
rejected "on its merits."

Q.7. (For the United States) The United States states in its first submission (para. 84) that
" [s]elling expenses such as warranty costs and bad debt not only reflect conditions of salein the
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market, they are also an element of price. Therefore, differencesin such salling expenses affect
price comparability.” Please provide further elaboration of the US view regarding when
differences " affect price comparability” .

It is clear that the price for a transaction is inextricably bound with the terms of the
transaction. The price for atransaction is, of course, the outcome of a negotiation between buyer and
seller. In that negotiation, the sdller offers a bundle of goods and ancillary items (such as warranty
coverage or delayed payment options). Any changes in that bundle necessarily affects the outcome of
the negotiations. Thus, the price cannot be analyzed apart from the bundle being sold.

Warranty coverage and delayed payment options are clearly a part of the bundle of items
being sold in a negotiation. The investigating authorities may, therefore, properly adjust for the
expected value of those items at the time the sale was made.

By the same token, the risk of default that arises when the seller agrees to delayed payment
may also be part of the bundle being sold. And, where evidence supports such a conclusion, the
investigating authorities may properly adjust for the risk of default. However, such an adjustment
must be based on analysis of the risk that could be foreseen at the time of the negotiation. It cannot be
based on an "ex-post” event (such as the fortuity that a particular customer happened to default after
the sale was made), because that ex-post occurrence by itself provides no indication of the anticipated
risk of default that might have been considered when the prices were set.

In its First Submission, the United States contended that the adjustment it made for the costs
of non-payment was analogous to the adjustments it routinely makes for warranty expenses. It also
asserted that the adjustment for warranty expenses is based on an "ex-post" event {.e., an actua
warranty claim for damaged or defective merchandise) that could not have been considered when the
prices were set?® This and ogy, however, demonstrates the flaw in the US treatment of the costs of
non-payment in the SSPC and SSSS cases.

Under its normal practice, the DOC does not simply alocate current warranty expenses over
current sales to determine the amount of the warranty adjustment for the sales under investigation.
Instead, the DOC has explained that:

The Department’s normal practice in computing warranty expenses is to use
historica data over a four- or five-year period preceding the filing of the
petition to estimate the likely warranty expenses on POI [i.e, period of
investigation] sales®

The DOC has dso explained that, if the warranty expenses incurred during the investigation period do
not correspond to historical experience, the DOC will rely on historical experience to calculate the
warranty adjustment.*

20 See, e.g., US First Submission, para. 86.

21 Large Newspaper Printing Presses from Germany, 61 Fed. Reg. 38166, 38185 (July 23, 1996) (ROK
Ex. 65). See also Koenig & Bauer-Albert AG v. United States, 15 F. Supp. 2d 834, 855 (Ct. Int'l| Trade 1998)
("Commerce’ s normal practice in computing warranty expensesisto use historical datafrom afour- or five-year
period preceding the filing of the petition to estimate the probable warranty expenses on POI sales.") (ROK
Ex. 66).

22 See Bicycles from the People’ s Republic of China, 61 Fed. Reg. 19026, 19042 (Apr. 30, 1996) ("Our
examination of Motiv’'s historical warranty costs indicate that the reported POl warranty costs may not be
reflective of what Motiv’s true warranty expenses will be on its POl sales. Accordingly, we have used the
historical warranty expenses.") (ROK Ex. 67); Television Receivers from Japan, 56 Fed. Reg. 38417, 38421
(Aug. 13, 1991) ("Although we generally use warranty expenses incurred during the period of the review, the
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In short, the DOC’ s methodology for calculating the warranty adjustment includes safeguards
to ensure that the adjustment reflects the exporter’s historical experience, and not just the aberrant
datafor asingle year. Such safeguards are essential to the caculation of an adjustment for the risk of
warranty expenses that the seller accepted when it agreed to the warranty terms of the sale.

The DOC failed to employ such safeguards, however, when calculating the adjustment for
non-payment costs in the SSPC and SSSS cases. As aresult, the United States cannot argue that those
adjustments provided a proper measure of therisk of non-payment in the US and Korean markets.

Q.8. (For the United States) Article 2.4 of the ADP Agreement requires that a Member
make due allowances for " differences which affect price comparability”. It could be argued
that this means that, where there are differences that should affect the relative prices charged
by an exporter in his home market and export market, the Member should make appropriate
adjustments. Applying this approach to the case at hand, the logic of the United States
adjustmentsin respect of unpaid sales is that POSCO should be charging higher pricesin the
US market than in the Korean market because defaults are more likely for US purchasers than
for Korean purchasers. Please comment.

The "logic" of the US position is that (1) the actual non-payment by the ABC Company
during the investigation period demonstrates that the risk of non-payment was higher in the US
market than in Korea and, (2) given this supposed greater risk, POSCO’s export price should have
been higher than its home-market price by the full costs of the actual non-payment. However, this
"logic" is not correct.

First, an actua one-time occurrence of an event is not a reliable indicator of the risk of that
event. Itistruethat, during the relevant period, POSCO experienced a single large default by one US
customer. But that does not mean that defaults are more likely for US customers than for Korean
customers. Probabilities smply cannot be determined by a single event — no matter how large that
event may be — because there is no way of telling whether tat single event is part of a common
pattern or a once-in-a-lifetime occurrence. The probabilities can only be determined by considering a
pattern of occurrences over a sufficiently lengthy period of time.

Second, the more reliable, longer term evidence on record actually showed that the risk was
higher in Korea than in the United States. This evidence showed that POSCO had never previoudy
suffered a non-payment by a US customer, while it has had multiple experiences of non-payment by
Korean customers. Thereis no evidence in either the Plate or Sheet cases that defaults are more likely
for US purchasers than for Korean purchasers.

Third, even if one accepts arguendo that the risk of non-payment is greater in the United
States than in Korea (and that the US fina determinations had adequately demonstrated that to be so),
the adjustment made by the DOC would still be improper. By adjusting for the full cost of the actual
non-payment, the DOC did not adjust for difference in risk at dl. Rather, the adjustment for the
actual event grossly exceeded a proper adjustment for any difference in risk between the two markets.
The United States is confusing the small risk of being hit with lightning with the large damage that is
caused if one happens to be one of the few people so hit.

The DOC noted that "POSAM could have chosen to insure itself against the risk that this (or
any) customer would not pay, as do other companies which sell on a credit basis"*® Such insurance
goes to the heart of the US error: The true measure of the difference in risk of non-payment between

Department will consider longer historical periods to provide a more accurate estimate of the eventual warranty
expenses for the merchandise under review.") (ROK Ex. 68).
23 $SSS Final Determination, at 30674 (ROK Ex. 24).
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the two markets would be the (small) difference in the premiums on identical policies in the two
markets, and not the (uncertain and potentially very large) difference in the actual amount of non-
payment in asingle year.

Q.9. (For both parties) In itsfirst submission (para. 65), the United States asserts that it is
Article 2.1 of the ADP Agreement, and not Article 2.4, that addresses what sales may be used
to establish the export price and normal value. The United States further notes Article 2.1
expressly limits the determination of normal value to salesin the ordinary cour se of trade, that
there is no such limitation in respect of the export price, and that this absence of a limitation
must be interpreted asintentional. It could be argued that it followsthat Article 2.1 precludesa
Member from excluding any export sales. The United States however contends (para. 70) that it
may exclude export salesin certain circumstances. Please comment.

It is true that Article 2.1 places some limitations on the transactions that may be included in
the comparison of normal value and export price. However, those clearly are not the only limitations
imposed by the Anti-Dumping Agreement. For example, the chapeau of Article 2.4 also indicates
that comparisons should be made between sales at the same leve of trade and at the same time, and it
further provides that the comparison must be "fair." These provisons thus provide additional
limitations on the transactions that may be included in the comparisons.

In any event, to the extent that the United States argues that Article 2.1 precludes
investigating authorities from excluding atypica export saes, that argument is obviously undone by
the US concession that it has the discretion to exclude such sdles. Indeed, a US judicia decision has
held that such exclusions are warranted where the inclusion of atypical sales would lead to an "unfair”
result.

In short, Article 2.1 and the first sentence of Article 2.4 are complementary: Even if the
inclusion of a saewould conform to Article 2.1, it must be excluded where necessary to ensure a "fair
comparison” under Article 2.4.

Q.10. (For Korea) Koreaarguesthat the" fair comparison” requirement of Article 2.4 of the
AD Agreement requiresa Member to exclude " atypical sales’ wheretheinclusion of those sales
would "digtort theresults' by increasngthemargin. In Korea'sview, would a Member also be
entitled to exclude " atypical" export sales where those sales would "distort the results' by
decreasing themargin?

Korea believes that atypical export sales should be excluded from the dumping calculations
whenever the inclusion of those sales would "distort the results."” It should not matter whether the
distortions involve aberrationa increases or decreases in the dumping margins — the goa should be
to avoid distortions.

Q.11. (For Korea) In the context of its " multiple averaging” claims, Korea emphasizes that
the language " all comparable export prices’ precludes " multiple averaging”". Can this view be
reconciled with Korea's postion that the US DOC was required to exclude certain " atypical”
export pricesfrom its dumping margin calculations altogether ?

There is no conflict between Korea's argument that atypical export sales should be excluded
from the calculation of the export price when necessary to ensure a “"fair comparison” under
Article 2.4 and its argument that Article 2.4.2 precludes splitting the investigation period into sub-
periods. In fact, Korea's arguments highlight the way that Article 2.4 (including its chapeau and its
sub-paragraphs) is intended to work together as a unitary whole.
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The chapeau of Article 2.4 requires, inter alia, a "fair comparison.” It follows that any sde
that cannot be included in a"fair comparison™ must be excluded.

Article 2.4.2 must be read in context, as part of Article 2.4. Thus, it cannot be read to require
the inclusion of atypical sales that would distort the calculation of the dumping margin and lead to an
"unfair comparison." Indeed, this is made explicit in the text of Article 2.4.2 itself: The opening
clause of Article 2.4.2 makes that provision "subject to the provisions governing fair comparison” in
the chapeau.

It is clear, therefore, that the function of Article 2.4.2 is not to determine which sales should
be included in the analysis (an issue that is governed by other provisions of the Anti-Dumping
Agreement). Instead, its purpose is to determine the means of comparing those sales that are to be
included pursuant to other provisions of the Anti-Dumping Agreement. This context indicates that
Article 2.4.2 should not be construed to require the inclusion of sales that are otherwise required to be
excluded. Rather, the obligation to compare an average norma vaue to an average of "all
comparable export transactions” should be read as an obligation to compare the average normal value
to "all export transactions that are required to be included in the comparison under the applicable
rules of the Agreement.” In this way, the phrase "al comparable export transactions’ in Article 2.4.2
can be read consistently with the requirement of the chapeau to exclude atypical, distortive sales. In
other words, an "atypical" sde that must be excluded from the comparison to achieve the "fair
comparison” required by the chapeau of Article 2.4 is not a "comparable" transaction within the
meaning of Article 2.4.2.

Q.12. (For the United States) The United States observes (first submission, para. 71) that
companies, including POSCO, routingly establish reserve accountsfor bad debt. Did the United
States have beforeit in the record of the plate or sheet investigations any information regarding
precisely how POSCO and/or POSAM treated bad debt for accounting purposes? Specifically,
did POSCO and/or POSAM establish a reserve for bad debt? If so, how was that reserve
calculated? Did any such reserve distinguish between anticipated levels of unpaid sales in
different markets?

The DOC explicitly stated in the final determinations in both SSPC and SSSS that "POSAM
does not maintain separate bad debt accounts."**

In addition, Korea understands that the DOC verified precisely how POSCO and POSAM
treated the non-payments by the ABC Company: (1) POSAM had no "bad debt" account or "bad debt"
reserves, (2) POSAM issued negative invoices for the { } invoices that were unpaid; (3) POSAM
had aready paid POSTEEL and POSTEEL had paid POSCO before the ABC Company’ s bankruptcy;
(4) POSAM was not reimbursed by POSCO or POSTEEL for the non-payments; and (5) POSAM
issued no other negative invoices during 1997 or 1998.>> The DOC aso generaly verified the
accounting systems for POSCO, POSTEEL, and POSAM >

POSCO does have bad debt accounts and reserves. Korea notes that POSCO’s bad debt
accounts and reserves were not implicated by the ABC Company’s non-payments, because POSCO

24 SSPC Final Determination, at 15449 (ROK Ex. 11); SSSS Final Determination, at 30674 (ROK
Ex. 24).

%5 See POSAM Verification Report (SSPC), at 8-9 and Ex. 5 (ROK Ex. 82); POSAM Verification
Report (SSSS), at 6-7 and Ex. 6 (ROK Ex. 61).

%5 See POSCO Sadles Verification Report (SSPC), at 3-4 (ROK Ex. 6); POSCO Sales Verification
Report (SSSS), at 6 (ROK Ex. 19); POSAM Verification Report (SSPC), at 2 (ROK Ex. 82); POSAM
Verification Report (SSSS), at 3 (ROK Ex. 61).
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was paid by POSAM.?" Therefore, there is very little information about these accounts on the record.
Korea understands that these accounts do not distinguish between anticipated levels of unpaid saesin
different markets, and observes that the mere existence of bad debt accounts in Korea covering
worldwide exports would not in itself show that there had ever been any non-payments in the United
States.

Q.13. In its oral statement, the United States argued that POSCO effectively wrote off the
unpaid sales. Is the US referring to the issuing of negative invoices by POSAM (thereby
cancelling the sales made to the company that went bankrupt) or does the US have in mind
another event? In the view of the US, does the cancellation of the sales concerned preclude the
possibility that repayment of the amounts outstanding is obtained by POSCO through
bankruptcy proceedings?

In Kored s view, this question is uniquely directed to the United States.
D. CURRENCY CONVERSION

Q.1. (For both parties) The United States suggests (first submission, para. 182) that the
invoices for what Korearefersto as POSCO’s " dollar-priced local sales' reflect a price both in
dollars and in won (" The reported won amounts were reflected on POSCO’s invoices and
records'). See also Final Determination in SSSS, p. 59536 (indicating that " for HM channel 2
sales the shipping invoice also shows the won price"). Korea (first submission, para. 3.52) by
contrast suggests that the salesin question were invoiced only in dollars and that the invoice did
not reflect an amount in won. In its oral statement at the first meeting, however, Korea
acknowledged that both dollars and won appeared on the invoices. Please clarify whether the
invoices reflected a price in dollars only, or prices in both dollars and won, or whether this
varied depending on theinvoicesin question.

Paragraph 3.52 of Korea's First Submission was not intended to suggest that none of the
invoices used by POSCO for "local sdles' referred to an amount in won. Rather, Paragraph 3.52 was
intended to emphasize that the value of the "local sales’ was fixed in dollars and not in won. That
point is not affected by whether some (or even all) of the invoices referred to an amount in won in
addition to the amount in dollars. Rather, the fact that the "loca sdes' are fixed in dollars is
ascertained by the fact that the dollar value remained constant from invoice to payment, while the won
value did not.

Paragraph 3.52 of Korea's First Submission did not address whether or not the invoices also
referred to an amount in won, because Korea did not (and does not) consider that to be materia to the
issue at hand. The won value listed on the "local sales' invoice was an accounting convenience
(because POSCO must record the invoice amount in its accounting records in won using the exchange
rate on the date of invoice); it was not a binding amount; and it had no effect on the amount due
(which was determined by converting the dollar amount from the invoice into won using the exchange
rate on the date of payment).

In this regard, it should be noted that the invoice was not the only document the DOC
reviewed for the local saes that recorded the agreed-upon sales price. For example, the DOC aso

27 See POSAM Verification Report (SSSS), at 7 (ROK Ex. 61) ("Company officials reported that only
POSAM had recognized the loss of these sales in its accounting records, and that it had not been compensated
for the lost sales by either POSTEEL or POSCO. POSAM had already paid POSTEEL and POSTEEL had
subsequently paid POSCO prior to the customer’s bankruptcy. POSAM was not reimbursed by POSTEEL or
POSCO, and bears the risk of present and future uncollected invoices. . .. Wefound . . . no discrepancies with
POSAM'’ sresponse.”).
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verified that the initial orders for the local sales were denominated in dollars, and not in won.”® In
addition, the DOC aso verified that the "shipping lists’ sent to the customer listed the agreed-upon
dollar prices (but not any won amounts, except for a separate charge for freight in won).*

Q.2. (For both parties) To the extent that the some or all of the invoices reflected won as
well asdollar amounts, was the amount actually paid in won the same as the amount reflected in
theinvoice? Please provide details.

There is no evidence in the Plate or Sheet investigations of any local sales transactions where
the non-binding won amount listed on the invoice was identica to the amount actually paid in won. If
there had been any such instances, it would have been pure happenstance. The economic value of the
"local sales' was fixed in dollars and the amount paid in won varied with the dollar-won exchange
rate. The won amount paid would only be the same as the won amount listed on the invoice in those
rare circumstances where the exchange rate on the date of payment happened to be the same as the
exchange rate on the date of invoice. In all other cases, POSCO would reflect an exchange gain or an
exchange loss in its accounting records.

In fact, the DOC verified that the won amount shown on the invoice for local sales was not
the same as the won amount actually paid by the customer. Thus, the Verification Report in the SSSS
case reported that:

Observation{ } (HM#1): This observation represented alocal sae from POSCOto{ 1},
which involved a recognized loss on foreign currency exchange. We tied the individual
sale from POSCO's order sheet to a cumulative shipping list/invoice and tax invoice. As
local sales are dollar denominated, and paid in won equivalents, POSCO records the sale
in its won equivalent, reflected in the tax invoice to the customer. On payment, the
exchange rate is determined based on the rates given to POSCO by the Korean Exchange
Bank for Inward Remittance For this sale, POSCO recognized an exchange rate loss of
{ }. Thisdifference between the recorded sales amount and payment amount is reflected
in the "Foreign Exchange Currency Loss of Transaction for Local Sales' account. We
examined al journa entries, ledgers, bank documents, and publicly available information
(re: Korea Exchange Bank, Foreign Exchange rates), and found no discrepancies™®

Korea notes that the DOC verification report found loca sdes to be "dollar denominated”
notwithstanding its examination of the three factors that the DOC now claims to prove the opposite:
POSCO kept its books in won, POSCO was paid in won equivaents of the dollar price, and POSCO
relied on the Korean Exchange Bank’s exchange rates™

Q.3. (For both parties) Please provide a comprehensive statement, supported by citations to
relevant portions of the record, as to exactly what evidence and arguments were put before the
USDOC and at what time in each investigation in respect of the issue whether the " local sales'
were dollar or won sales. Please address, inter alia, what evidence was placed before the

28 Spe SSSS Sales Verification Report, at 14 ("We tied the individual sale from POSCO's order sheet to
a cumulative shipping list/invoice and tax invoice.") A sample verified order sheet and explanatory form
demonstrating that the order was denominated in dollars (with a"D" for dollars in Box 10) is provided at ROK
Exhibit 78.

29 A sample verified shipping list is provided at ROK Exhibit 80.

30 See SSSS Sales Verification Report, at 14 (ROK Ex. 19) (emphasis added).

31 See SSPC Final Determination, at 15456 (ROK Ex. 11); SSSS Final Determination, at 30678 ("the
local sales were paid in won and recorded in POSCO’ s accounting records in won, and the exchange rates used
by POSCO were dissimilar from those used by the Department”) (ROK Ex. 24).
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USDOC in each investigation regarding the receipt by POSCO of won amounts that differed
from any won amountsreflected in the invoices.

The United States has belatedly made in its Oral Statement the argument that POSCO did not
provide sufficient, timely evidence to the DOC demonstrating that the economic value of the "local
sdes' was fixed in US dollars and not in won. Korea believes that this US argument is untimely and
meritless.

As discussed in the introduction to these answers, and in response to Question 15 below, the
United States cannot raise post hoc arguments to defend its anti-dumping measures. There is
absolutely no suggestion in the final determination or final analysis memorandum for either SSPC or
SSSS that the US decison was based on a faillure by POSCO to provide sufficient and timely
information. This new argument should be rejected outright.

In any event, the US argument is meritless. There is no question that the DOC had adequate
evidence in both investigations to conclude that the local sales were dollar denominated.*

The United States has admitted that POSCO told it during the course of both the Plate and
Sheet investigations that the prices for its "local sales’ were fixed in dollars and not in won.*®* The
United States has also admitted that, in the verification in the Sheet case, the DOC obtained evidence
confirming that the amount the customer actualy paid for these "loca sales' was based on the dollar
prices shown on the invoices, and not on the won amounts shown on the invoices® Thus, there was
evidence (in the form of POSCO’ s written testimony and verification documents) that the prices were
fixed in dollars.®

On the other hand, there was no evidence at al to contradict POSCO’s statements. Indeed,
there was no evidence that any Korean customer who purchased Plate or Sheet in a "loca sae"
actually paid the won amount shown on the invoice.

32 Indeed, the DOC did conclude in SSSS that the local sales were "expressly linked to a dollar value,”
although it arbitrarily stated that they were nevertheless won-denominated. SSSS Final Determination, at 30678
(ROK Ex. 24).

33 See US Oral Statement, paras. 36 and 38.

34 See US Oral Statement, para. 39.

35 More specifically, on 16 October 1998, POSCO provided DOC dollar-based calculations for the
local sales and argued that these sales should be accepted in dollars per the DOC's longstanding practice of
accepting chargesin the currency in which they were incurred. See POSCO’s Response to SSPC Supplemental
Cost Questionnaire, at 1-2 (ROK Ex. 83). At the SSPC verification in November 1998, DOC conducted sales
traces of local sales among other home-market sales traces and, in keeping with its standard practice, DOC
examined all documentation from order to payment. Thiswould have included several order sheets marked with
a"D" for dollars (in Box 10 for POSCO sales and Box 7 for POSTEEL sales), and accounting records showing
that the prices were fixed in dollars. See SSPC Sales Verification Report, at Ex. 6 (ROK Ex. 6), Ex. 23-24
(ROK Ex. 84).

SSSS followed a similar pattern.  On 23 November 1998, POSCO provided dollar-based
calculations, explained in detail the reasons why local sales must be regarded as dollar-denominated, and
provided sample documentation. See POSCO'’'s Response to SSSS Supplemental Sales Questionnaire, at 19,
B-26. (ROK Ex. 85). The accuracy of this submission was certified by POSCO and its counsel. Id. At
verification in February 1999, the DOC explicitly verified that "local sales are dollar denominated." SSSS Sales
Verification Report, at 14 (ROK Ex. 19). As mentioned in response to Question 2 above, DOC reached this
conclusion despite familiarity with all of the factors that the DOC now claims warrant the opposite result. The
DOC expressly stated in its report that it examined the "Accounts Receivable (Ledger) (indicating both sale and
payment)" for every home-market sales trace. Id. at 13. This included at least two local sales. See id. at
Ex. 17, 20 (ROK Ex. 46, 86).
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The United States has contended that Korea is improperly asking the Panedl to re-weigh the
evidence in adenovo review. But the truth is that there is nothing to weigh. All of the evidence was
on POSCO's side, and there was no evidence at all to contradict it.

Q.4. (For both parties) Isthere anything in the record of the investigations indicating why
these saleswere paid in won if, asargued by Korea, they werein fact denominated in dollars?

The fina determinations and final analysis memoranda do not explain why local sales are
paid in won. Koreais not aware of any other relevant evidence in the record. There is no indication
that the DOC ever requested such an explanation.

The DOC' s failure to request this information precludes it now from relying on the absence of
information to justify its failure to make a "fair comparison." The final sentence of the chapeau of
Article 2.4 is explicit: "The authorities shal indicate to the parties in question what information is
necessary to ensure afair comparison."

Q.5. (For Korea) The United States considers that whether the " dollar-priced local sales'
were in fact dollar sales or won sales was an issue of fact to which the standard of review in
Article 17.6(i) of the AD Agreement applies. Do you agree? If not, why not?

Korea does not agree that there is a factual issue. Article 17.6(i) does not apply to the issue
of local sales.

To begin with, there are no relevant facts in dispute. The United Sates has admitted that
POSCO told it during the course of both the Plate and Sheet investigations that the prices for its "local
sdes' were fixed in dollars and not in won.®*®  The United States has dso admitted that, in the
verification in the Sheet case, the DOC obtained evidence confirming that the amount the customer
actualy paid for these "local sales' was based on the dollar prices shown on the invoices, and not on
the won amounts shown on the invoices®” Thus, there was evidence (in the form of POSCO’s written
testimony and verification documents) that the prices were fixed in dollars. And there was no
evidence at dl contradicting POSCO’s position.

The United States has never disputed these essential facts. Instead, the United States has
essentialy taken the position that, under these facts, the Anti-Dumping Agreement permits the United
States to effectively convert the dollar value of the sales into won using the exchange rate on the date
of invoice (and then back to dollars a a different rate). That is not a factual issue. It is a
methodologica choice defended by alegal argument.

The question for this Panel is whether the methodological choice made by the United States
was consistent with the WTO Agreements. Specificaly, the questions are whether the United States
made an unnecessary currency conversion, conducted an "unfair comparison” of norma vaue and
export price, and administered its anti-dumping laws in an unreasonable manner.

Q.6. (For Korea) Korea states (first submission, para. 4.64) that the amount of the Korean
won payment for local sales was not fixed at the time of the sales negotiation or invoice, but
rather " was determined by applying the market exchangerate. . . for the date of saleto the US
dollar amount shown on the invoice” In that same submission (para. 3.52), Korea states that
the conversion is performed " on the date on which the customer pays'. Please clarify.

36 See US Oral Statement, paras. 36 and 38.
37 See US Oral Statement, para. 39.
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Korea's view of the facts concerning the "loca sdes' issue are described in detail in
Paragraphs 3.49 to 3.55 of its First Submission, including Paragraph 3.52 and the sample accounting
entries of Paragraph 3.54 (as corrected by Korea's corrigendum). It has been Korea's consistent
position that the amount paid in won was determined by the market dollar-won exchange rate on the
"date of payment,” as opposed to the "date of invoice." Nevertheless, it seems that when these facts
were summarized in Paragraph 4.64, atypographical error was made and the phrase "date of sa€"' was
used inadvertently. Korea meant to say "date of payment" and regrets any confusion caused.

Q.7. (For the United States) Do you agree that the exchange rates that you refer to as
POSCO’s "internal exchange rates’ are the market exchange rates announced by the Korean
ExchangeBank’?

As noted in Korea's First Submission, the DOC verified that POSCO’s "interna exchange
rates’ were, in fact, the same as the market exchange rates announced by the Korean Exchange
Bank.*

Q.8. (For the United States) The United States asserts (first submission, para. 192) that,
"[clontrary to Korea's claim, a comparison of the exchange rates demonstrates that during the
month of November 1997, the rates varied by as much as { } percent.” Please state the source
for this statement. Isthe United States here comparing POSCO’s " internal" exchange rate to
the US Federal Reserve s daily exchangerate or to the USDOC’s" official exchangerate' ?

Korea is not aware of the source of the statements by the United States concerning the
differences between the Korean Exchange Bank rates and the exchange rates used by the DOC. It
should be noted that the DOC' s analysis memoranda found differences of less than 1 percent when it
compared the Korean Exchange Bank rates to the Federal Reserve rates® The DOC found larger
differences only when it incorrectly compared the Korean Exchange Bank rates to the modified rates
calculated by the DOC to implement the special exchange rate provisions of US law.*

Korea believes that the differences between the exchange rates of the Korean Exchange Bank
and of the New York Federal Reserve (or the DOC itself) are completely irrelevant to the question
whether POSCO's locd sales were denominated in won or in dollars. Korea is not aware of any
attempt by the United States to justify the relevance of the exchange differences to the issue at hand.
Nevertheless, Korea notes that nothing about an exchange rate difference that never exceeded { }%
— even at the mogt turbulent time for the won — could possibly justify the double-conversion
methodology’ s distortion of { } in the calculation of normal value.

Finally, as explained in Korea's Second Submission, the comparisons offered by the United
States in its first submission are flawed, because they ignore the significant time differences between
the United States and Korea. The Federal Reserve rates are based on a survey of New York banks at
12:00 noon on each date. But 12:00 noon in New York on any given day is 2:00 in the morning the
next day in Korea. Or, to put it the other way, 12:00 noon in Korea on any date is 10:00 at night the
previous day in New York. Thus, a comparison that matches exchange rates on the "same' date
actually compares exchange rates determined 14 hours apart.

When exchange rates are shifting rapidly, as they were in November 1997, this 14-hour
difference can be critical. Indeed, if one compares the exchange rates at the same time (rather than on
the same caendar date), the differences identified in the US brief simply disappear. The following
table illustrates this point:

38 See Korea's First Submission, n.68.
39 see Korea's First Submission, n.78.
“0 See Korea' s First Submission, para. 3.60.
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Datein Korean Federal Reserve

Date of Sde New York at Exchange Bank Bank Rate Percentage

In Korea Time of Sde Rate on a Timeof Sde Difference

in Korea Date of Sde in Korea

10 Nov. 1997 9 Nov. 1997 975.5 985 0.97%
18 Nov. 1997 17 Nov. 1997 986.7 992 0.54%
20 Nov. 1997 19 Nov. 1997 1031.4 1040 0.83%
21 Nov. 1997 20 Nov. 1997 11345 1139 0.40%

Q.9. (For the United States) The United States asserts (first submission, para. 177) that
"Article 2.4.1 cannot be read to require that currency conversions be avoided in any particular
circumstances.” In the view of the United States, would a Member be permitted by the AD
Agreement to engage in currency conversion in a case where all the salesin both markets were
indisputably both invoiced and paid in the same currency? If not, what provison of the AD
Agreement would regulate such behaviour?

Kored's views on this issue have been set forth in detail in its First Submisson. Korea
reserves the right to comment on any responses provided by the United States to this question. Korea
also respectfully submits that the task before the United States is not simply to explain why the Anti-
Dumping Agreement permits a currency conversion when a conversion is not required. Instead, the
United States must explain why two conversions at different exchange rates are permitted.

Q.10. (For the United States) Assume that the United States had determined that the salesin
guestion were dollars sales, not won sales, and that there was no dispute among the parties on
this point. Would it in the view of the United States have been consistent with Article 2.4.1 of
the AD Agreement to nevertheless convert those sales into won and then back into dollars?
Would any other provision of the AD Agreement beimplicated?

As explained above, in the response to question 9, Korea's views on this issue have been set
forth in detail in its First Submission. Korea reserves the right to comment on any responses provided
by the United States to this question.

Q.11. (For the United States) Please clarify how USDOC established the exchange rate
applied to the sales which it found were won-denominated. Did it use the " official exchange
rate" or daily exchangerates? Did it convert as of the date of sale of the " local sales’ or as of
some other date? Please address specifically Korea's statements in footnote 142 to its first
submission and para. 58 of its oral statement, referring to the exchange rate on the date of the
USsale.

The Pand should be aware that the DOC has interpreted the US anti-dumping statute as
requiring that currency conversions be made using the exchange rate on the date of the US sale**

“1 See Notice: Change in Policy Concerning Currency Conversions, 61 Fed. Reg. 9434 (8 Mar. 1996)
("Section 773A of the Tariff Act of 1930, as amended, (the ‘Act’) provides that [the DOC] will convert foreign
currencies at the exchange rates on the date of the US sale, subject to certain exceptions. Those exceptions
require [the DOC] to ignore ‘fluctuations’ in the exchange rate and to provide respondents in an investigation at
least 60 days to adjust prices after a ‘sustained movement’ in the exchange rate." (emphasis added)) (ROK
Ex. 49).
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Q.12. (For Korea) Article 2.4.1 providesthat currency conversions " should" be made using
the rate of exchange on the date of sale. This would appear to be non-mandatory language.
Please comment.

The term "should" is sometimes hortatory and sometimes mandatory. Whether any particular
use of the word is hortatory or mandatory must be determined in accordance with the customary rules
of treaty interpretation (Articles 31 and 32 of the Vienna Convention on the Law of Tregties).

Korea does not believe it is necessary for this Pandl to address the meaning of the word
"should" in Article 2.4.1. That word would be relevant if Korea argued that the United States was
required to use one exchange rate and erred by using a different exchange rate, and the United States
responded by denying that it was required to use a particular exchange rate. But that is not the
situation here. Rather, Korea' s argument is as follows. (1) Article 2.4.1 is the only provision in the
Anti-Dumping Agreement that addresses the use of exchange rates in calculating dumping margin; (2)
Artice 2.4.1 specifies the exchange rates to be used "when the comparison under paragraph 4
requires a conversion of currencies'; and (3) by implication, the Anti-Dumping Agreement does not
allow investigating authorities to make currency conversions (regardless of the exchange rate
selected) when such conversions are not "require[d]."

Q.13. (For the United States) In respect of the differences between POSCO’s "internal”
exchangerate and that of the NY Federal Reserve, Korea notes (first submission, para. 4.74) the
exisgence of a time-lag between Korea and New York which it considers explain those
differences. Please comment.

Korea s First Submission noted that there is a time-lag between Korea and New Y ork which
may explain some of the differences between the exchange rates announced by the Korean Exchange
Bank (which are used by POSCO for internal purposes) and the rates announced by the Federa
Reserve. However, that time-lag is not the only possible source of the differences in the two rates. It
should aso be noted that the Federal Reserve rate is not an exact calculation. Instead, it is based on
an unscientific telephone poll of a few banks in New York City, and thus is subject to errors.
Moreover, because the Federa Reserve rate reflects only the local market conditions in New Y ork
City,* it may not reflect conditions in other markets where the Korean won may be more (or less)
heavily traded.

The time-lag between the Korean Exchange Bank’s rates and the Federal Reserve rates also
raises a separate issue. As discussed in Korea's First Submission, the DOC justified its use of the
double-conversion methodology that inflated POSCO’s dumping margins because POSCO's internal
rates did not match the Federal Reserve rates. The DOC failed to recognize, however, that POSCO
could not have used the Federal Reserve rates in its accounting records in "real time," because the
Federal Reserve rates were not announced each day until long after the close of business in Korea™
Thus, the DOC improperly held POSCO to a standard that could never have been met.

Q.14. (For the United States) In itsoral statement (para. 41), the US asserts that the USDOC
did not engage in a " double conversion" because it took directly the won amounts reported by
POSCO for the so-called "local" sales. However, in the " preliminary analyss memorandum®
for sheet & strip, the USDOC recognized that " for all salesin the home market involving dollar
denominated transactions, we have applied a currency conversion to Korean won on the date of
the home market sale" (item L., at page 9). Isthis not an indication that the USDOC converted

“2 See Korea' s First Submission, n.77.
“3 See Korea' s First Submission, para. 3.60.
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the "local" dollar salesinto won prior to converting them into dollars and that in so doing the
USDOC did undertake a " double conversion” ?

Korea believes that the clam by the United States that it did not engage in a double
conversion is untenable. It does not matter whether the United States actualy made the initia
conversion from dollars to won itself, or whether it smply used information reported to it by POSCO
(which had already been subject to that conversion). The point is that the United States chose to use
the calculated won amounts rather than the actual dollar anounts. The United States then chose to
convert those won amounts back into dollars using the exchange rate on the date of the US sde —
which was not the same as the exchange rate that had been used previously to convert the dollar
amounts into won. The overal methodology therefore involved a double-conversion of the dollar
amounts using inconsistent exchange rates. This double-converson methodology is improper —
regardiess of whether the initial conversion was made by the United States or smply adopted by the
United States from the figures in POSCO’ s accounting records.

Q.15. For the United States. Initsoral statement (para. 39), the US explains that the USDOC
was not provided enough evidence by POSCO attesting the fact that POSCO received won
amounts other than the amounts reflected in the invoices. The US seems to suggest that thisis
one of the reasons why the USDOC refused to consider the "local" sales as dollar sales. Could
the US explain why this important argument appears to be omitted from the determinations
and memor anda relevant to the case?

Thereis absolutely no suggestion in the fina determinations or analysis memoranda in either
the SSPC or SSSS cases that the US decision was based upon a faillure by POSCO to provide
sufficient and timely information. Instead, this argument was made by the United States for the first
timeinits Ora Statement during the Panel’ s first mesting.

This new argument by the United States should be rejected. As discussed in the introduction
to these answers, the United States is precluded from raising post hoc justifications for its anti-
dumping determinations. This Panel should determine the conformity of the US anti-dumping
determinations with the WTO Agreements solely on the basis of the justifications provided in the final
determinations themselves.*

44 See generally Mexico — Anti-Dumping I nvestigation of High Fructose Corn Syrup (HFCS) from the
United States, Report of the Panel, WT/DS132/R, adopted 24 Feb. 2000, para. 7.192; Korea — Anti-Dumping
Duties on Imports of Polyacetal Resins from the United States, Report of the Panel, ADP/92, paras. 212, 228.
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I. RESPONSES OF KOREA TO QUESTIONSPOSED BY THE UNITED STATES

This submission sets forth the responses of the Republic of Korea to the questions posed by
the United States during the First Meeting of the Panel. For the convenience of the Panel and the
Parties, each of the questions is reproduced below, followed by Korea's response.

Q.1. In paragraph 26, Korea states that the words " conditions' and "terms' are largey
synonymous, implying that there are some distinctions. Please confirm whether, in Korea's
view, there is a difference in meaning between the word " conditions’ and the word "terms" as
used in Article 2.4.

Article 2.4 of the Anti-Dumping Agreement does not use the words "conditions' and "terms’
independently. Rather, Article 2.4 uses the phrase "conditions and terms of sde" This is a well-
known phrase. The focus of the Pand’s interpretive inquiry should, therefore, be on the meaning of
the phrase as a whole, without attempting to parse its meaning through a tortured congtruction of the
individual words.

Nevertheless, if a word-by-word congtruction is necessary, we offer the following
observations: The words "conditions' and "terms" do not stand aone in Article 2.4. Instead, they are
modified by the words "of sale"— in the phrase "conditions and terms of sde" The meaning of the
individual words "conditions’ and "terms’ must, therefore, be considered in that context.

A "sde" is, of course, a form of contract or agreement. Thus, the meaning of the words
"conditions' and "terms" would have to be ascertained based on their norma usage in the context of
contracts and agreements. In this regard, the word "condition” (in the context of contracts and
agreements) is generally understood to refer to a prerequisite that must be met before a contingent
contractual provision comes into force (as in the phrase "condition of closing” that often appears in,
for example, real estate contracts).”® The word "term" is generaly understood (in the context of
contracts and agreements) to refer either to specific provisions of an agreement™ or to the duration of
the agreement.*’

> Definitions from dictionaries that take a word out of context are, of course, of limited utility in
interpreting the meaning of a phrase like "condition or term of sale." However, it is worth noting that Black’s
Law Dictionary offers the following definitions of the word:

Condition. A future and uncertain event upon the happening of which is made to depend the

existence of an obligation, or that which subordinates the existence of liability under a

contract to a certain future event. Provision making effect of legal instrument contingent upon

an uncertain event ....

A clause in acontract or agreement which has for its object to suspend, rescind, or modify the
principal obligation.... A qualification, restriction, or limitation modifying or destroying the
original act with which it is connected; and event, fact, or the like that is necessary to the
occurrence of some other, though not its cause; a prerequisite; a stipulation....

Interestingly, Black’s Law Dictionary also recognizes that a "condition" may be a "mode or state of
being; state or situation; essential quality; property; attribute; status or rank." However, it indicates that those
are not the primary "legal" definitions of the word and, more importantly, it does not use those definitions in the
context of contracts and agreements.

¢ Thus, the Uniform Commercial Code (which is a primary source of contract law in the United
States), states that:

"Term" means that portion of an agreement which relates to a particular matter.
Uniform Commercial Code, § 1-201(42).

" Thus, Black’s Law Dictionary gives the following definitions:
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The words "condition” and "term" do not have precisely the same meaning in the context of
sdes agreements. One might ordinarily think of the word "term" as describing the contract
provisions, while the word "condition" describes the prerequisites that must be met before contractual
obligations take force. Thus, a sale agreement may have numerous "terms’ — including "price terms’
that determine how much must be paid, "payment terms' that determine when payment is due,
"delivery terms' (or "terms of sal€") that determine how delivery must be made and when title will
transfer, or "warranty terms’ that determine what obligations the sdller has if the goods are damaged
or prove defective. One would not ordinarily refer to any of those "terms’ as "conditions’ of the sale.
However, one would refer to the prerequisites described by those terms as creating "conditions’ — for
example, compliance with delivery terms may be a "condition™ of receiving payment, or filling out
and mailing in awarranty card may be a"condition” of receiving warranty coverage.

As this discussion shows, the words "conditions’ and "terms' are not ordinarily used
interchangeably. However, both words are used to describe aspects of the obligations created in asde
agreement. The "conditions and terms of sale€" are, therefore, the agreed-upon bundle of rights and
obligations created by the sale agreement.

In any event, failure to pay amounts due under a contract is plainly not a "condition” or
"term" of the contract. Itisabreach of the contract.

Q.2. In its oral statement, in reference to the second table on page 27 of Korea's First
Submission, Korea stated that the United States calculated " invoice price in won" (i.e., column
D of thetable). Please confirm whether the United States calculated this figure, or whether this
figure was reported to the United States by POSCO in its questionnaire response, and recorded
in POSCO’s books and records.

As Korea has explained previoudy, the amount in won used by the DOC to caculate the
normal vaue for loca sales was based on the figures recorded by POSCO in its norma accounting
records. These won amounts were calculated by POSCO by multiplying the dollar prices for the sales
by the exchange rate on the date of the invoice. As discussed above, these won amounts did not
correspond to the prices actualy paid by POSCO’s Korean customers.

It appears that the United States believes that, because it did not itself actively convert the
dollar pricesinto won, it is not "guilty" of a double-conversion. That position is, however, untenable.

Term. A word or phrase; an expression; particularly one which possesses a fixed and known
meaning in some science, art or profession.

A fixed and definite period of time; implying a period of time with some definite termination.

Period of determined or prescribed duration. A specified period of time; e.g. term of lease,

loan, contract, court session, public office, sentence....
(citation omitted). Inthe context of a"term of sale," the word "term" generally means a specific provision of the
sale contract and not the duration of the contract, because sale contracts generally do not have a "duration” per
se.
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As discussed in Korea's Responses to the Panel’s Questions, the United States chose to use
the converted won amounts (which did not represent the fixed prices for the sales) rather than the
actua dollar amounts (which did represent the fixed prices for the sales). The United States then
chose to convert those won amounts back into dollars using the exchange rate on the date of the US
sde — which was not the same as the exchange rate that had been used previoudy to convert the
dollar amounts into won. The overal methodology therefore involved a double-conversion of the
dollar amounts using inconsistent exchange rates. This double-converson methodology is
improper — regardless of whether the initia conversion was made by the United States or simply
adopted by the United States from the figures in POSCO'’ s accounting records.
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INTRODUCTION

1 This submission by the Republic of Korea ("Korea') responds to the arguments presented by
the United States in its First Submission and during the first meeting of the Panel, as well as to the
arguments presented by the third parties in their written submissions and oral presentations,
concerning the anti-dumping measures imposed by the United States against the Pohang Iron and
Sted Co., Ltd. ("POSCQO") as a result of the investigations of Stainless Steel Plate in Coils ("SSPC")
and Stainless Steel Sheet and Strip in Coils ("SSSS") from Korea.

2. As an initial matter, it should be noted that the first round of written submissions, and the first
meeting of the Panel, have narrowed the issues in this proceeding considerably — as the United States
has retreated significantly from a number of the positions it had taken previoudly. In particular,

With respect to the "unpaid" sales issue, the United States has conceded that the
adjustment for the cost of unpaid sales was made to both direct "export price" and
indirect "constructed export price" sales — which means that the adjustment has to be
justified, if at al, under Article 2.4 of the Anti-Dumping Agreement. The Article 2.3
defense advanced earlier by the United States is therefore clearly insufficient, because
Article 2.3 does not apply at al to direct "export price” sales.

The United States has aso conceded that an adjustment under Article 2.4 is
appropriate only for differences in the risk of non-payment in each market — because
only the risk is known at the time the "conditions and terms of sa€" are fixed. This
concession is fatal to the US case, because the United States did not purport to
measure differences in the risk of non-payment in the SSPC and SSSS cases. Instead,
the United States smply made an adjustment for the actua cost of the non-payment
that POSCO happened to experience during the investigation period — despite
evidence indicating that this non-payment was unanticipated and disproportionate to
POSCO’s norma experience on US sales. Once it is conceded that an adjustment is
appropriate only for the risk of non-payment, it is clear that the adjustment for actua
non-payment costs was flawed.

With respect to the "multiple averaging” issue, the United States has conceded that
Article 2.4.2 requires the calculation and comparison of a single average normal value
to asingle average export price for al "comparable transactions’ — which means that
the multiple-averaging methodology is permissible only if the sales before and after
the depreciation of the Korean won were not "comparable transactions.”
Significantly, the United States has also conceded that the exchange-rate provisions
of Article 2.4.1 (which are the only provisions of the Anti-Dumping Agreement
addressing changes in exchange rates) do not "establish a limit on which sales may be
consdered ‘comparable within the meaning of Article 2.4.2." Thus, the
United States has effectively conceded that there is no basis under the Agreement for
treating pre- and post-depreciation sales as non-comparable transactions. The
multiple-averaging methodology cannot, therefore, be consistent with the
requirements of Article 2.4.2.

And, finaly, the United States has conceded that its double-conversion methodology for the
"local sales' would only have been appropriate if the sales had been denominated in Korean
won, and not in US dollars. The United States aso has conceded that the information verified
by the US Department of Commerce (the "DOC") confirmed that the economic substance of
these sales was fixed in dollars, and that the initial conversion of these dollar amounts to won
(which was done by POSCO for internal accounting purposes) was not consistent with the
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exchange-rate methodology required by the Anti-Dumping Agreement. These concessions
necessarily mean that the DOC's fina determinations — which relied on extraneous factors
such as the differences between POSCO's "interna” exchange rates and the officid US
exchange rates — failed to address the fundamental issue. Instead, because the orders,
invoices and payments were al fixed in dollars, and the initid conversion to won was
inconsistent with the Agreement’s requirements, the DOC’ s double-conversion methodol ogy
cannot be upheld.

3. In short, the concessions the United States has made are fatal to ts case. The anti-dumping
measures on SSPC and SSSS should not, therefore, be allowed to remain in effect.

ARGUMENT
I ISSUES CONCERNING PANEL PROCEDURES

4, In its submissions, the United States has argued that the Pandl’s role in this proceeding should
be narrowly circumscribed to essentialy shield the US anti-dumping measures from meaningful
review. Thus, the United States argues that the Pandl is not even permitted to consider the merits of
Korea's claims, because, it contends, Korea allegedly failed to meet the burden of proof in some as-
yet unspecified manner. The United States also argues that the Panel should accept the US decisions
under some extreme rule of deference — in part because it contends that the issues raised by Korea
involve "factua" questions (even though there actualy are no facts in dispute) and in part because it
has decided that its own interpretations of the Anti-Dumping Agreement on the relevant issues are
"permissible.”

5. These procedura arguments by the United States are, however, off the point. They misstate
the requirements of the Anti-Dumping Agreement, and they mischaracterize the claims Korea has
actually made. As discussed below, they certainly do not provide a basis for the Pand to ignore the
substantive claims Korea has presented.

A. THE BURDEN OF PRESENTING A PRIMA FACIE CASE

1. Anti-Dumping Measures Are a Derogation from the Main Thrust of the WTO, But that
Does Not Affect the Burden to Establish a Prima Facie Case

6. The First Submission of the United States asserted that a complaining party "bears the initial
burden of coming forward with evidence and argument that establishes a prima facie case of a
violation." Significantly, the US Submission did not argue that Korea had failed to meet its burden.
Instead, it seems that the United States had a different purpose for making this statement: To set up a
phantom argument that Korea did not make in an attempt to obscure a key point in this case.

7. The US Submission argued that Korea's burden is not affected by the fect that anti-dumping
measures are a derogation from the trade-liberdization purposes of the WTOZ? The US argument

L USFirst Submission, para. 36.
2 USFirst Submission, paras. 37, 39.

The US Submission denied that anti-dumping measures are a derogation from the main thrust of the
WTO regime. Naturally, the United States failed both to provide any alternative to Korea' s view that the main
thrust of the WTO regime is to liberalize and promote trade and to reconcile tariff-raising measures with the
liberalization and promotion of trade. Instead, the United States hid behind a tangential legal argument.
According to the United States, the Appellate Body found in Wool Shirts that the transitional safeguard
mechanism in the Agreement on Textiles and Clothing ("ATC") was not an "exception” and that the "reasoning"
of that finding "applies with equal force to anti-dumping measures." US Submission, para. 38, discussing
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implies that Korea argued that it is exempt from the initial burden of presenting a prima facie case.
But Korea never made such an argument. To the contrary, Korea introduced considerable evidence
and argument to meet itsinitial burden.

8. The true significance of the fact that anti-dumping measures are a derogation from the main
thrust of the WTO lies in the nature of WTO disciplines on anti-dumping measures. As Korea
explained in its First Submission, the authority to impose anti-dumping duties is narrowly limited to
circumstances where there is injurious dumping, and anti-dumping duties cannot exceed the dumping
margin. This has dways been the rule under GATT 1947, and it is very explicit in Articles 1 and 9.3
of the Anti-Dumping Agreement.®

9. These limitations are essentia to the proper functioning of the WTO regime. Without these
limitations, Members could readily circumvent their tariff bindings and most-favoured-nation
commitments simply by labeling any new duties as "anti-dumping duties' without regard to whether
there was any dumping to offset. Dumping calculations thus play a vital role in preserving the
integrity of other WTO obligations — and so these calculations are themselves subject to detailed
substantive and procedural disciplines. The object and purpose of these detailed rules, then, is to
restrict the use of anti-dumping measures to circumstances where (among other conditions) dumping
has been fairly established. These detailed rules must, of course, be interpreted in accordance with
that object and purpose.

2. Korea Has Met its Burden to Establish a Prima Facie Case of a Violation by the
United States

10. It was only in its Oral Statement that the United States argued for the first time that Korea
"failed to meet its burden of proof.” Specificaly, the United States argued as follows:

It is obvious that Korea believes the United States should have weighed the
evidence differently and taken different approaches to certain issues in the
underlying investigations. It has simply faled to demonstrate that the
United States was required by the Anti-dumping Agreement to do so. There is
much rhetoric in Korea's submission about the United States "penalizing"
POSCO, underscored by the insinuation that the United States ignored its own
legal precedent to do so. But legally and factually thereis no case.’

It is readily apparent that these conclusory assertions by the United States are insufficient to establish
that Korea failed to produce sufficient evidence and argument to present a prima facie case. The US

United States - Measure affecting Imports of Woven Wool Shirts and Blouses from India, WT/DS33/AB/R,
Report of the Appellate Body, adopted 23 May 1997, at 16. That argument is flawed. The Appellate Body did
not in fact rule on whether the transitional safeguard mechanism is an "exception.” Rather, it simply found that
the GATT cases regarding the burden of production for GATT "exceptions" did not apply in the context of the
ATC. Thatis, it ruled that the normal rules applied: the complaining party had the initial burden and, when that
was satisfied, the defending party had the burden to respond. (The latter point is noticeably missing from the
US discussion of burden issues generally and Wool Shirts in particular. It is quite ironic that the United States
heavily relies on Wool Shirts when that decision held that the complaining party (India) met its initial burden,
but the defending party (the United States) failed its later burden.) Moreover, the reasoning of the Appellate
Body was strictly focused on the unique aspects of the ATC as a transitional arrangement within the WTO and
there is absolutely nothing about the Wool Shirts decision that suggests that anti-dumping measures should not
be regarded as a derogation from basic GATT norms. See Wool Shirts, at 16.

3 See Korea's First Submission, para. 4.2.
# US Oral Statement, para. 3.
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Oral Statement did not point to a single concrete example of a missing piece of required evidence or
argument.

11 Nor could the United States have done so. Korea bore its burden by providing ample
evidence and argument in its First Submission to demonstrate the United States' substantive violations
concerning each of the three key issues, as well as the various procedura violations. For example,
with regard to the unpaid sales issue, Korea provided evidence and argument showing that there were
unpaid sales, that the United States made an adjustment for those unpaid sales, that the United States
included the unpaid sales in its calculation of export price, and that the adjustment and the inclusion in
the dumping calculation were improper, unfair, and inconsistent with WTO procedures. If anything
more than that is required to make aprimafacie case, the United States has failed to suggest what that
might be. Koresa, therefore, clearly met its burden of presenting a prima facie case.

B. THE STANDARD OF REVIEW

1. Article 17.6(i) Requiresthe Panel to Review Factual Conclusionsto Determine Whether
the Facts Were Both Properly Established and Evaluated Objectively and Without Bias

12, In an effort to avert legitimate Panel scrutiny of the DOC's factual conclusions, the US
Submission mischaracterized Korea's position.  Specificdly, the US Submission complained that
"Korea invites the Panel to step into the shoes of the DOC and engage in a de novo review of the
facts."®> That statement has no basis. Korea never invited denovo review.

13. To the extent that there are facts in dispute, Korea expects that this Panel will assess the facts
of this matter in accordance with Article 17.6(i) of the Anti-Dumping Agreement. Under that Article ,
factual conclusions are to be rgjected by the Pandl if the facts were not established properly or if they
were not evauated objectively and without bias. Thus, contrary to the United States' suggestion, the
Anti-Dumping Agreement does not preclude the Panel from reviewing factual conclusions altogether.
To the contrary, Article 17.6(i) expressy contemplates Panel "assessment of the facts of the matter"
and requires that factua conclusions be reviewed under an appropriate standard. Decisions of other
panels demonstrate that the appropriate standard of review is "whether a reasonable, unprejudiced
person could have' made the factual determinations at issue "based on the evidence relied upon."®

® USFirst Submission, para. 27.

® See Mexico — Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the United
States, Report of the Panel, WT/DS132/R, adopted 24 Feb. 2000, paras. 7.94 - 7.95 ("whether the evidence
before SECOFI at the time it initiated the investigation was such that an unbiased and objective investigating
authority evaluating that evidence, could properly have determined that sufficient evidence of dumping, injury,
and causal link existed to justify initiation"). The HFCS decision applied the standard of review announced in
Guatemala — Anti-Dumping Investigation regarding Portland Cement from Mexico, Report of the Panel,
WT/DS60/R, adopted 25 Nov. 1998, as modified by the Appellate Body on other grounds, paras. 7.54 - 7.57,
which in turn applied the standard of review in United States — Initiation of a Countervailing Duty
Investigation into Softwood Lumber Products from Canada, Report of the Panel, 345/194, adopted 3 June 1987,
paras. 332-35.

Although it pre-dates the Uruguay Round, the observation of the Electrical Transformers Panel about
the importance of reviewing factual conclusions under an appropriate standard still rings true today: That Panel
rejected the defending party’ s argument that its factual determinations were not reviewable, because that "would
give governments complete freedom and unrestricted discretion in deciding anti-dumping cases without any
possibility to review the action taken in the GATT. This would lead to an unacceptable situation under the
aspect of law and order in international trade relations as governed by the GATT." New Zealand — Imports of
Electrical Transformers from Finland, Report of the Panel, L/5814 -32S/55, adopted on 18 July 1985, para. 4.4.
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14. In any event, the US argument is largely irrdlevant. There actualy are very few, if any, facts
in dispute — especidly in light of the significant concessions made by the United States at the first
Panel meeting. To be precise,

On unpaid sales, there is no dispute that there were unpaid saes, that the DOC included the
unpaid sales in its anaysis, and that the DOC also made an adjustment for the cost of non-
payment in its analysis of all US sdes (including the direct sales made by POSCO and the
indirect sales through POSAM).

On multiple-averaging, there is no dispute that the Korean won depreciated significantly
against the US dollar late in 1997, that the DOC split the investigation periods into
sub-periods, that the DOC calculated separate averages for each sub-period, and that for those
sub-periods with "negative margins' the DOC "zeroed" those "negative margins' when
calculating the overal margin.

On double-conversion, there is no dispute that the orders for the "local sales’ were placed in
US dollars (and not in won), that the invoices showed both the agreed-upon dollar price and
an amount in won calculated by applying the Korean Exchange Bank’s exchange rate in
Seoul on the date of invoice, that the won amount on the invoice was recorded in POSCO’s
accounting records, that the customer paid in won by converting the dollar price using the
Korean Exchange Bank’s exchange rate in Seoul on the date of payment, that the won amount
of the payment did not correspond to the won amount on the invoice, that the DOC chose to
caculate normal value based on the won amounts recorded in POSCO’s accounting records
instead of the actual dollar prices of the sales and to convert that amount back into dollars at a
different exchange rate announced by a different bank (the New York Federa Reserve) on a
different date (the date of the US sale), and that the double conversion in fact caused
distortions in calculation of the normal value.

For none of the substantive issues, therefore, are there any key facts in dispute. There are only lega
questions concerning the propriety, fairness, and reasonableness of the US methodology.

2. Article 17.6(ii)) Requires the Panel to Construe the Anti-Dumping Agreement in
Accordance with Customary Rules of I nterpretation of Public International Law

15. The United States repeats in this case its now-familiar attempt to import a concept of extreme
deference from US domestic law into the WTO regime.”  Specifically, the US First Submission
contended, "[T]he relevant question in every case is not whether the challenged determination rests
upon the best or the ‘correct’ interpretation of the Anti-Dumping Agreement, but whether it rests upon
a ‘permissible interpretation’ (of which there may be many). If it does then this Panel must uphold
the determination."®

" The so-called Chevron doctrine of US law — which requires the courts to defer to an agency’s
interpretation of the laws it administers — is based on concepts of governance peculiar to the US domestic
system (such as the "separation of powers' among the three branches of the federal government). See Adams
Fruit Co. v. Barrett, 494 US 638, 649 (1990) ("A precondition to deference under Chevron is a congressional
delegation of administrative authority.") (ROK Ex. 59), superseded by statute on other grounds as stated in
Deck v. Peter Romein’s Sons, Inc., 109 F.3d 383 (7th Cir. 1997). Chevron deference has no application in the
WTO context. The US attempt to bring Chevron to the WTO was not successful in the Uruguay Round
negotiations, it was not successful in past cases such asDRAMS, and it should not succeed here.

8 US First Submission, para. 35. In an oral aside at the first meeting of the Panel, the United States
clarified its position, indicating that it meant to say that any "permissible interpretation” of the Anti-Dumping
Agreement is"correct” and "must be sustained.” Thisclarification is the high-water-mark of the US demand for
deference, revealing the extreme, unquestioning deference the United States seeks.
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16. That assertion (which is unsupported by any argument) misstates the rule for construing the
Anti-Dumping Agreement in Article 17.6(ii). Article 17.6(ii) provides:

[T]he panel shall interpret the relevant provisions of the Agreement in accordance
with customary rules of interpretation of public international law. Where the panel
finds that a relevant provision of the Agreement admits of more than one permissible
interpretation, the panel shal find the authorities measure to be in conformity with
the Agreement if it rests upon one of those permissible interpretations.

The US view virtudly ignores the first sentence of Article 17.6(ii),” while distorting the meaning of
the second.

17. In fact, this Panel is expresdy charged with interpreting the Ant-Dumping Agreement in

accordance with customary rules of treaty interpretation (such as Articles 31 and 32 of the Vienna
Convention on the Law of Tredaties). If that process leads the Panel to conclude that there is one
correct interpretation of a particular provision, then an anti-dumping measure based on a different
interpretation cannot stand. Only in those rare circumstances where the customary interpretative
process leads the Panel to conclude that there is "more than one permissible interpretation,” does the
second sentence of Article 17.6(ii) apply. That is, Article 17.6(ii) only provides for deference to a
defending party’ sinterpretation of a provision after the Panel has already completed the interpretative
process and affirmatively found "more than one permissible interpretation.” Thus, the US view has it

backwards. It is not the Pand’s role to ask first (and only) whether the US interpretations of the
Anti-Dumping Agreement are "permissible" — instead, that question only arises at the end of the
customary interpretative process. Any other interpretation would render the first sentence of

Article 17.6(ii) "inutile," and would undo the carefully wrought balance of interests that is reflected in

Atrticle 17.6(ii) as negotiated.

18. In DRAMS, another case arising under the Anti-Dumping Agreement between the same two
parties as in this case, the parties argued at length about the US claim for special deference to its lega
interpretations.’® The DRAMS Panel found it possible to rule for Korea without making a definitive
"generd" statement about the meaning of Article 17.6(ii). Nevertheless, the Panel’s comment on
Article 17.6(ii) is highly instructive:

In arriving at our finding, we examined the matter in accordance with the terms of
Article 17.6, including 17.6 sub-para (ii). In interpreting the relevant provisions of
the AD Agreement in the course of addressing the claims and arguments before it, we
have done so in accordance with customary rules of interpretation of public
international law. We note that, in making certain of its arguments in response to the
claims of Korea, the United States characterised those arguments as constituting a
"permissible interpretation” of the terms of the AD Agreement. As a matter of fact,
where we failed to find these arguments persuasive, we rejected them on the basis
that they were not consistent with the AD Agreement and, in reaching such a view,

% Indeed, in its oral statement, the United States wholly ignored the first sentence, describing the second
sentence alone. US Oral Statement, para. 50.

10 K orea commends the relevant portion of the descriptive part of the DRAMS Panel report to this Panel
for further discussion of this issue. See United States - Anti-Dumping Duty on Dynamic Random Access
Memory Semiconductors (DRAMS) of One Megabit or Above from Korea, Report of the Panel, WT/DS99/R,
adopted on 19 Mar. 1999, at paras. 4.44 - 4.74. Korea further commends to the Panel’s attention the excellent
Article on this subject by the eminent WTO scholar John Jackson, which (as discussed further in DRAMS)
completely undercuts the intellectual basis for the US position. See Steven P. Croley & John H. Jackson, WTO
Dispute Procedures, Standard of Review, and Deference to National Governments, 90 Am. J. Int'l L. 193
(1996) (ROK Ex. 60).
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we did so on the basis of the customary rules of interpretation of public international
law. The fact that the arguments concerned had been presented as a "permissible
interpretation” did not, in the circumstances of this case, dter the lega basis upon
which we were able to, and did, evaluate them, viz. the customary rules of
interpretation of public international law. We further observe that, as a consequence,
there is neither warrant nor need in this case to enquire further as to whether the AD
Agreement "more generally,” asit were, admits of further interpretation.

Thus, in the course of rgecting interpretations advanced by the United States as "permissible," the
DRAMS Panel made two important points about how Article 17.6(ii) functions. Fird, it re-affirmed
the primacy of customary rules of interpretation in construing the Anti-Dumping Agreement. Second,
it clearly regjected the notion that mere invocation of the phrase "permissible interpretation”
automatically "alter[s] the legal basis' upon which a panel may evaluate alega argument.

. THE FLAWS IN THE US ANTI-DUMPING DETERMINATIONS AND IN THE
RESULTING ANTI-DUMPING MEASURES

A. UNPAID SALES

19. As explained in Korea's First Submission, the "ABC Company,” which was one of the
customers of POSCO’s US édffiliate POSAM, failed to pay POSAM for certain purchases of SSPC
and SSSS. In its preliminary determinations, the United States excluded the saes to the ABC
Company from its analysis on the grounds that they were "atypical,” and it made no adjustment for the
costs arising from the ABC Company’s failure to pay. In its find determination, however, the
United States reversed course: It included the sales to the ABC Company in its anadysis, and it made
an adjustment to the price comparisons for al of POSCO’s US sales (including sales through POSAM
and direct sales from POSCO to other customers) based on the allocated "cost" of non-payment. The
adjustment for the non-payment costs substantialy increased the dumping margins found on
POSCO’ ssales™

20. Korea has chalenged the revised US methodology on two basic grounds. First, Korea
contends that the adjustment made to the price comparisons is not permissible under Article 2.4 of the
Anti-Dumping Agreement — which permits only adjustments for differences between the export and
home-market sales that are demonstrated to affect price comparability, and which also requires that
any adjustments be consistent with a "fair comparison.” Second, Korea contends that the inclusion of
these atypical sdes in the dumping calculations constitutes a separate violation of the "far
comparison” requirement of Article 2.4.

21 In its responses, the United States has essentially conceded Korea's case. The United States
contends, in essence, that it was appropriate to make adjustments for differences in the risk of non-
payment in the two markets, and that the inclusion of these sales did not distort the results because
their terms and conditions (when judged before the non-payment) were not atypical. But these
defences do not relate to the methodology actually employed by the United States.

22, Contrary to the US suggestions before this Panel, the United States did not make an
adjustment for differences in the risk of non-payment, and it did not include the sales in its analysis
based solely on the terms and conditions set before the non-payment. Instead, the United States made
an adjustment for the actua event of non-payment — even though it has admitted that POSCO had no
reason to know the ABC Company would not pay at the time the sales were made — and it included
the sdles in its analysis as unpaid sales. The United States has not offered any defense for that
methodology. Its determinations must, therefore, be overturned.

M See Korea' s First Submission, paras. 3.30 - 3.39.



WT/DS179/R
Page 156

1. The US Adjustment for the Actual Costs of Non-Payment Violated the Requirements of
Article 2.4

@ The Post-Sale Costs of Non-Payment Do Not Affect Price Comparability and, As a Result,
They Cannot Form the Basis for an Adjustment Under Article 2.4

23. As described in Kored's Firgt Submission, Article 2.4 permits adjustments only for certain
specified items. In particular, Article 2.4 alows adjustments only for "differences in conditions and
terms of sde, taxation, levels of trade, quantities [and] physical characteristics,” and for "other
differences which are also demonstrated to affect price comparability.” No other adjustments are
permitted under Article 2.4 for comparisons of the export price to normal value.

24. The adjustment for the actual costs of non-payment does not fall within any of the
adjustments specified in Article 2.4. The actual non-payment by the ABC Company on some sales
did not reflect a difference in the "conditions and terms of sae" because sdes with identical
conditions and terms clearly can have different actua payment experience. (Indeed, the ABC
Company itself paid in full for some purchases that had the same conditions and terms as the sales for
which it did not pay.)** Actual non-payment also clearly does not reflect a difference in "taxation,
levels of trade, quantities [and] physical characteristics.”

25. Finaly, actual non-payment cannot be considered a reflection of an "other difference] ...
demonstrated to affect price comparability” for both procedural and substantive grounds. As a
procedural matter, there was no "demonstration” in either the DOC determinations or the underlying
adminigtrative record that the difference in actua non-payment experience affected price
comparability. As a substantive matter, the actual non-payment could not have affected price
comparability, because the prices were fixed well before it was known that the ABC Company would
not pay. Thus, the actua cost of non-payment is not a permissible adjustment under Article 2.4.

(b) The US Adjustment for the Costs of Non-Payment Was Based on the Unreasonable
Assumption that Those Costs Affected the Price Comparability of US Sdles that Were Paid in
Full, But Not of Salesin Other Markets that Were Also Made on Credit

26. As a separate matter, Korea's First Submission aso explained that the method used by the
United States to adjust for the costs of non-payment was inconsistent with the requirements of
Article 2.4, because it made an adjustment to the comparisons for all US sales (including US sales for
which POSCO was paid in full). As Korea noted in its First Submission, it was unreasonable to
assume that the costs of non-payment affected the prices of al US sades (including sales that were
paid in full) but not the prices of sales made on credit in other markets™ If an adjustment was to be
made, it should have been made either only to the unpaid sales or to dl salesin al markets on which
POSCO extended credit.

27. The United States apparently agrees that, if an adjustment for the costs of non-payment is
made, it should be made to al sales on which POSCO extended credit. Thus, the US First Submission
contended that:

[W1hile bad debt is a normal, anticipated expense, specifically what transactions, or
even what customer, will generate a bad debt is not known in advance. All
transactions and customers sold on credit are a potential source of bad debt.

12 See Korea' s First Submission, para. 3.30.
13 See Korea’ s First Submission, paras. 4.20 - 4.23.
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Therefglre, it is reasonable to reflect an alocated portion of that expense in all
prices.

This statement provides a succinct explanation why, if an adjustment for the cost of non-payment was
to be made to sales that were paid in full, it should have been made to all saes that were made on
credit, and not just to the sales in the US market.

(c) The Adjustment for the Actud Costs of Non-Payment Violates the Fair Comparison
Requirement of Article 2.4

28. As Korea has explained previoudy, the first sentence of Article 2.4 provides that "A fair
comparison shall be made between the export price and the norma vaue." This "fair comparison”
requirement by its terms is not conditioned on any other provision of the Agreement; it is not tied to
particular adjustments; and it is not limited to specific Situations. Instead, it is a free-standing
obligation that requires that any comparisons between export price and normal value be "fair."

29. A "fair comparison" requires, at a minimum, that the exporter be held accountable only for
events that are within its control. As the domestic judicia decisions of the United States have held, it
is "unreal, unreasonable and unfair” for a finding of dumping to be based on "a factor beyond the
control of the exporter."™®

30. The adjustment made in the SSPC and SSSS cases for the actual cost of non-payment
increased POSCO’'s dumping margins by either reducing the export price or increasing the normal
value (depending on the channel through which the sale was made and the adjustments made by the
DOC). The factor that gave rise to that adjustment — that is, the failure of the customer to pay —
was plainly beyond POSCO’s control, as the United States has itself conceded.® Consequently, the
adjustment effectively penaized POSCO for an event beyond its control, in violation of the "fair
comparison” requirement of Article 2.4.

3L The consequences of the US methodology on this issue are particularly troubling. In effect,
the US methodology will subject any exporter to the risk of substantial anti-dumping duties, no matter
how carefully the exporter monitors its sales to ensure that its export prices are above its home-market
prices. Even in such cases, if one of the exporter’s customers happens not to pay, the United States
would find dumping and impose substantial duties. Such a result cannot be reconciled with any of the
purposes of the Anti-Dumping Agreement, and it is patently unfair.

(d) The Defences Offered by the United States Do Not Justify the Adjustment It Made

32 The United States has offered five defences to justify the adjustment it made. Firgt, it
contends that the adjustment for the actual costs of non-payment was authorized by Article 2.3 of the
Anti-Dumping Agreement as an adjustment to "construct” the export price for a sale through an
affiliated importer. Second, it asserts that the adjustment was proper under Article 2.4, because the
"risk" of non-payment is a "condition" of sae. Third, it claims that its adjusment for the
unpredictable after-sale costs of non-payment is consistent with its treatment of warranty expenses,
which, it claims, are similarly unpredictable. Fourth, it argues that the adjustment was required by a
past decision by a US domestic court (in the Daewoo case) — which, the United States claims, held
that bad debt expenses must be treated as "direct” expenses. And, fifth, it clams that the "fair

14 USFirst Submission, para. 89 (emphasis added).

15 Melamine Chemicals v. United States, 732 F.2d 924, 933 (Fed. Cir. 1984) (emphasis added) (ROK
EX. 56).

16 See US First Submission, para. 86 ("Many selling expenses, in addition to bad debt, are not within
the exporter’s control and the amount of the associated expense is not known at the time of sale.”).
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comparison™ requirement of Article 2.4 does not impose an independent constraint on anti-dumping
methodologies. These arguments are, in the end, unpersuasive.

3. As described more fully below, the defense offered by the United States under Article 2.3 is
both irrelevant and wrong: It is now undisputed that the United States made the adjustment not only to
saes through an affiliated importer, but aso to direct sales to unaffiliated importers (for which the
United States could not have been "constructing” an export price under Article 2.3). Moreover, even
if the adjustment had been made only to sales through an affiliated importer, the adjustment was not
consistent with the "object and purpose” of Article 2.3 and thus cannot be justified under Article 2.3.

3A. The defense offered by the United States under Article 2.4 — that an adjustment must [
made for differences in the risk of non-payment in the two markets — is inconsstent with the
adjustment actually made by the United States. It might indeed have been appropriate to make an
adjustment for differences in the risk of non-payment. But, as described more fully below, the
United States did not make such an adjustment. Instead, the United States ignored the evidence
regarding the risks of non-payment in the two markets, and made an adjustment for the actual amount
of non-payment that happened to have occurred. Because the actual non-payment experience is not
an appropriate measure of the risk of non-payment, the US methodology cannot be reconciled with
the arguments the United States has made before this Panel.

35. The US anadogy to the treatment of warranty expenses is aso unpersuasive, because the
United States did not treat the costs of non-payment in the same manner as it treats warranty
expenses. As discussed more fully below, the DOC's normal practice is to estimate the warranty
expenses on the sales under investigation based on historical experience for alonger period (as much
as four or five years). Where the current experience departs from the historical norm, the DOC wiill
base its adjustment on the historical experience. By contrast, the DOC did not request data on
POSCO's historical bad debt experience, and it made no effort to determine whether the non-payment
by the ABC Company was consistent with that experience. In short, its approach to non-payment was
not consistent with its normal treatment of warranty expenses.

36. The US reliance on the US judicia decision in the Daewoo case is also misplaced. To begin
with, the Daewoo decision only addressed the treatment of "bad debt" under US law: It did not
purport to resolve the issue whether an adjustment for bad debt is consistent with the Anti-Dumping
Agreement. Moreover, even if Daewoo were relevant, it would not support the US claims. Both the
US courts and the DOC have held consistently that the Daewoo decison does not require that bad
debt expenses be treated as "direct” selling expenses in dl cases. And, significantly, the DOC has
steadfastly refused to treat bad debt expenses as "direct” selling expenses in numerous cases after the
Daewoo decison.

37. Finaly, the US interpretation of the "fair comparison” requirement of Article 2.4 cannot be
correct. The "fair comparison” requirement of Article 2.4 is set forth in a separate, and mandatory
sentence — which stands in stark contrast to the more conditional "fair comparison” language of the
prior Tokyo Round Anti-Dumping Code. Thus, the US interpretation of the "fair comparison”
language of Article 2.4 would not only render the entire first sentence of Article 2.4 "inutile," it would
also frustrate the clear intent of the Anti-Dumping Agreement.

() The US Arguments under Article 2.3 of the Anti-Dumping Agreement Are Irrelevant

@ The Panel Must Consider Korea's Responses to the Article 2.3 Defense Offered by the
United States under the Terms of Reference for this Proceeding

38. As mentioned, Korea's First Submission demonstrated that the US adjustment for the costs of
non-payment was inconsistent with the requirements of Article 2.4. Korea focused its arguments on
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Article 2.4 for two reasons. First, the adjustment could not be justified under any other provision of
the Anti-Dumping Agreement, because it was made to both direct "export price’ and indirect
"constructed export price” sales. And, second, the US determinations had referred to this adjustment
as an adjustment for a "direct selling expense," which, under US law, signified that the DOC had
determined that a "circumstance of sale adjustment” (the US law equivaent of an adjustment under
Article 2.4) was appropriate.

39. In its First Submission, the United States responded that Korea's arguments under Article 2.4
were irrelevant, because the adjustment for the cost of non-payment was made under Article 2.3, and
not under Article 24."" In its Oral Statement, the United States also suggested that any responses to
that argument cannot be considered by the Panel, because "Korea has not made a clam under
Article 2.3."'® Before turning to the merits of the US arguments under Article 2.3, it may be useful
first to touch briefly on the US assertion that responses to its arguments are irrelevant.

40. As alogical matter, it smply is not possible for the Pand to consider the merits of Korea's
arguments under Article 2.4 without first deciding whether the US defense under Article 2.3 has
merit. If the US is correct that its adjustment was properly made solely under Article 2.3, then
Korea s clams under Article 2.4 are flawed, because the adjustment was not made under Article 2.4.
On the other hand, if the US assertion is not correct, then the adjustment must (as Korea has claimed)
be considered under the provisions of Article 2.4. Thus, the Panel must decide whether the US
defense under Article 2.3 has merit before it can decide Korea's clams under Article 2.4. The
responses to the US arguments under Article 2.3 are, therefore, plainly relevant to a determination of
whether the adjustments were properly made under Article 2.4.

41, Indeed, the US suggestion to the contrary is patently absurd. If adopted, the US suggestion
would mean that any defending party in a dispute could avoid meaningful Panel review simply by
claiming that its methodology was justified under some entirely separate provision of the Agreement.
In such cases, the US interpretation would prevent a Panel from even considering whether the
separate provision invoked by the defense actually applied.

42. In short, the effective functioning of the dispute settlement system requires that Panels be
permitted to consider not only the defences offered by the defending party, but aso the responses by
the complaining party that demonstrate the inapplicability of those defences. For that purpose,
consderation of Article 2.3 is plainly within the Panel’ s terms of reference.

(b) Because the Adjustment for Non-Payment Was Made to Direct " Export Price’ Sales, It
Cannot Also Have Been Madeto " Construct” an Export Priceunder Article 2.3

43. As mentioned, the United States has argued that the requirements of Article 2.4 do not govern
its adjustment for the cost of non-payment, because, it claims, the adjustment was actualy made
under Article 2.3.*°

44, Article 2.3 provides that, when merchandise is sold by the exporter to an affiliated importer,
the investigating authority is permitted to "construct” an export price based on the resae price from
the affiliated importer to its unaffiliated customer.® Article 2.3 does not provide concrete guidance

" See US First Submission, paras. 74 - 80.
18 ys Oral Statement, para. 20.

19 See US First Submission, paras. 74 - 80.
20 Article 2.3 provides that:
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regarding the adjustments that can be made to construct an export price in such situations. Instead,
that guidance is provided by the fourth sentence of Article 2.4, which provides the following
clarification:

In the case referred to in paragraph 3 of Article 2, alowances for costs, including

duties and taxes, incurred between importation and resale, and for profits accruing,

should aso be made.

45, In its prepared statement for the Panel’s first meeting, the United States initialy suggested
that it had made the adjustment for the costs of non-payment only to construct an export price for the
sales that POSCO made through its affiliated importer POSAM.*  After some prompting, however,
the United States finally conceded that this suggestion was erroneous. In fact, the United States made
the same adjustment both to the indirect "constructed export price” sales and to the direct "export
price" sales.

46. In these circumstances, the adjustment made to comparisons involving direct "export price"
sdes for the cost of non-payment cannot be justified under Article 2.3, because Article 2.3 only
applies to indirect "constructed export price" sales through an affiliated importer. Consequently, the
adjustment to the comparisons involving direct "export price" sales must be justified, if at all, under
Article 2.4.

47. The most charitable interpretation, then, is that the United States now intends to argue that the
adjustment to the indirect "constructed export price’ sales was made under Article 2.3, while the
adjustment to the comparisons involving direct "export price" sales (which was calculated in the same
manner based on the same factual Situation as the adjustment to indirect sales) was made under
Article 2.4. Such an argument is, however, untenable.

48. The language of Article 2.4 addressing the norma adjustments for "differences affecting price
comparability” does not make any distinction between direct "export price’ sales and indirect
"constructed export price” sales. The adjustment are, in both circumstances, the same. Consequently,
the specia adjustments required to "construct” the export price do not replace the normal adjustments.
Instead, they are made in addition to the normal adjustments.

49 This conclusion is reinforced by a close andysis of the language of the third and fourth
sentences of Article 24. The adjustments for "differences affecting price comparability” are
described in the third sentence of Article 2.4. The fourth sentence of Article 2.4 then describes

where it appears to the authorities concerned that the export price is unreliable because of association
or a compensatory arrangement between the exporter and the importer or a third party, the export price may be
constructed on the basis of the price at which the imported products are first resold to an independent buyer.

2L |n summary, the description provided by the United States indicated that it had adjusted export price
and normal value asfollows:
. For indirect sales through POSAM, the United States "deducted all expenses
associated with that sale, including an allocated portion of the US bad debt
expense.
For the direct sales (not made through POSAM), "there was no deduction from
that export price for any selling expenses, including bad debt.
For the comparisons to the indirect sales through POSAM, "there was no upward
adjustment to normal value.
See Revised US Oral Statement, paras. 8-12.
Incredibly, the US description made absolutely no mention of any adjustment to normal value for comparisons
tothedirect USsales. Infact, asthe United States was subsequently forced to admit, an upward adjustment was
made to normal value for those comparisons as an adjustment for the cost of the non-payment on US sales. Of
course, this upward adjustment to normal value had the same effect as reducing the export price.
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additional adjustments that are made only when constructing an export price (.e., for comparisons
involving the indirect "constructed export price’ saes). Significantly, the fourth sentence does not
state that the specia constructed export-price adjustments are to be made in lieu of the normal
adjustments described in the third sentence. Instead, the fourth sentence states that, for comparisons
involving the indirect "constructed export price" sales, the special adjustments are "also" to be made.??
In other words, the normal adjustments described in the third sentence of Article 2.4 are made for dl
comparisons (including both direct "export price" sales and indirect "constructed export price" saes),
and then, for the indirect "constructed export price" sdes, the specia adjustments described in the
fourth sentence are "also" made. Consequently, the adjustments made to construct the export price
are in addition to, and not a replacement for, the adjustments made for "differences affecting price
comparability.”

50. Because the United States made the adjustment for the actual costs of non-payment to the
direct sales by POSCO, it has effectively taken the position that this adjustment was intended as a
norma adjustment under the third sentence of Article 24 for "differences affecting price
comparability." It cannot, therefore, also assert that the same costs are an appropriate adjustment to
congtruct the export price, because the fourth sentence of Article 2.4 explicitly states that the
adjustments to construct the export price are made in addition to, and not in lieu of, the normal
adjustments under the third sentence of Article 2.4 for "differences affecting price comparability.”

51 The United States must, therefore, defend its adjustment under the third sentence of
Article 2.4. Its arguments concerning the permissible adjustments to construct an export price under
Article 2.3 are, therefore, irrelevant.

(c) Article 2.3 Does Not Permit an Adjustment for the Actual Costs of Non-Payment

B2. The US argument that it made the adjustment for the actual costs of non-payment under
Article 2.3 suffers from a further flaw: Such an adjustment is not authorized by Article 2.3, and it is
not consistent with the object and purpose of Article 2.3.

53 As mentioned, the concrete guidance regarding the adjustments permitted to construct an
export price under Article 2.3 is set forth in the fourth sentence of Article 2.4, which provides that:

In the case referred to in paragraph 3 of Article 2, alowances for costs, including
duties and taxes, incurred between importation and resale, and for profits accruing,
should aso be made.

5. The failure of the final customer to pay for its purchases does not fal within the adjustments
described in this provison. The non-payment cannot occur in either the chain of events or the
functions performed until after the resale transaction has been made. In other words, non-payment
does not occur between importation and resale. Instead, payment (or non-payment) by the fina
customer occurs only after the resale.

22 The relevant language is as follows. The third sentence of Article 2.4 provides that:
Due allowance shall be made in each case, on its merits, for differences which affect price
comparability, including differences in conditions and terms of sale, taxation, levels of
trade, quantities, physical characteristics, and any other differences which are also
demonstrated to affect price comparability.

The fourth sentence of Article 2.4 then states that:
In the cases referred to in paragraph 3 of Article 2, allowances for costs, including duties
and taxes, incurred between importation and resale, and for profits accruing, should also
be made.

(Emphasis added.)
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55. In this regard, it should be noted that the additional argument advanced by the European
Communities— which attempts to define the limitations inherent in the word "between" in a
functional rather than temporal sense — does not dter the analysis® Costs that are incurred as a
result of resale are not "between" importation and resale in either a "functiona" or "tempora" sense.
Instead, the customer’s failure to pay can occur, as a functiona matter, only after the resde
transaction has been made. Thus, an adjustment for non-payment by the final customer is not a
permissible adjustment (as defined by the fourth sentence of Article 2.4) for purposes d constructing
an export price under Article 2.3.

56. More generally, an adjustment for the non-payment by the final customer is not consistent
with the object and purpose of Article 2.3. The purpose of the adjustments under Article 2.3 is, of
course, to "congtruct” an export price for sales made through an affiliated importer based on the re-
sale price charged by the affiliated importer to its unaffiliated customer. In other words, the goal isto
calculate what the exporter would have charged an unaffiliated importer acting at the same level of
trade as the affiliated importer, by deducting an appropriate "mark-up" from the price the affiliated
importer charges its customers.

57. The basic purpose of the calculation may be illustrated as follows: Suppose that an exporter
(POSCO) <dls to an affiliated importer (POSAM), which re-sells to an unaffiliated customer (ABC
Company) at a price of B. The idea of the adjustments under Article 2.3 is to determine what the
exporter (POSCO) would have charged a hypothetical unaffiliated importer (Hypothetical Importer)
that re-sold the merchandise to the same unaffiliated customer (ABC Company) at a price of B. The
following diagram depicts what is supposed to happen:

23 According to the EC,

The formula "between importation and resale” does not refer to a certain period of time. If

so, it would be very easy for related importers to circumvent the rules on the construction

of the export price by either advancing or delaying the payment of expenses. Rather, that

formula purports to define the scope of the expenses that are attributable to the functions

performed by atypical related importer. "Bad debt" expenses would not be incurred if the

imported goods were not re-sold and therefore belong to that function.
EC Ora Statement, para. 10. In short, the EC contends that the word "between” in the fourth sentence of
Article 2.4 must be understood in a"functional,” and not "temporal,” sense.
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The purpose of the adjustments under Article 2.3 is to calculate A in this diagram — that is, the price
from the exporter to a hypothetical unaffiliated company operating at the same level of trade as the
actual affiliated importer. In other words, Article 2.3 assumes that the price to the final, unaffiliated
customer (price B in the diagram) will be the same whether the sale is made through an affiliated or
unaffiliated importer. It then instructs the investigating authorities to construct the price (A) that the
hypothetical unaffiliated importer would have paid to the exporter by deducting a reasonable mark-up
from the actual resde price.

58. To determine whether an item may properly be included in the adjustments under Article 2.3,
therefore, it is necessary to determine whether it is the type of item that might reasonably be included
in an unaffiliated importer’s mark-up. It is clear that an unaffiliated importer would try to include in
its mark-up any duties, freight costs, salesmen saaries and overhead expenses that it incurred in
connection with the re-sales. It is also clear that the importer would try to include a reasonable profit
in its mark-up. However, an importer would not be able to include the actua costs of any non-
payment by its customers in the mark-up, because the price for the sale from the exporter to the
importer (A) and the price for the sale from the importer to its customer (B) would have been fixed
before the importer could know that the customer would fail to pay.

59. To put this another way, if the final customer failed to pay, there is no question that the
hypothetical unaffiliated importer would incur a loss. But, it is equaly clear that the unaffiliated
importer would not be able to pass this loss on to the exporter, because the importer’s sde to its
customer is a distinct transaction from the exporter’s sale to the importer. Consequently, it is not
appropriate to deduct the actual costs of non-payment on the importer’s re-sales from the re-sale price
(B) for purposes of calculating the hypothetical price (A) from the exporter to an unaffiliated
importer. An adjustment for actua costs of non-payment is, therefore, inconsistent with the object
and purpose of Article 2.3.
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(i) The US Has Effectively Conceded that an Adjustment for the Actual Cost of Non-Payment Is
Not Consistent with Article 2.4

@ A Customer’s Actual Failureto Pay IsNot a" Condition or Term of Sale"

60. In its First Submission, the United States has asserted that the adjustment it made for the
failure of the ABC Company to pay was an appropriate adjustment under Article 2.4 of the Anti-
Dumping Agreement, because non-payment is part of the "conditions and terms of sal€" for which an
adjustment is explicitly permitted.* In support of this argument, the United States relied on one
possible dictionary definition of the word "condition” as meaning "mode or state of being."® It
therefore contended that the "conditions of sal€" include "the mode or circumstances under which the
sales are made in each market."*°

61. As explained more fully in its response o the questions posed by the United States, Korea
does not believe that the US interpretation of the phrase "conditions and terms of sale" is correct?’
However, even under the definition proposed by the United States, the actual non-payment by the
customer is not a"condition” of sae.

62. As mentioned, the United States has proposed that the phrase "conditions and terms of sale”
be interpreted to include "the mode or circumstances under which the salesare made in each market.”
Under this interpretation, it may be appropriate to include market conditions under which "the sales
are made." But the actual non-payment by a customer is not a market condition when "the sales are
made," because the seller does not know at that time that the customer actually will not pay. The
sdller can only find out that the customer will not pay after the sale has been made. Thus, even under
the US interpretation, it is not proper to make an adjustment for actual non-payment.

(b) The United States Has Conceded that an Adjustment under Article 2.4 Is Appropriate
Only for Differences in the "Risk" of Non-Payment, and the United States Did Not
Make Such an Adjustment

63. In its prepared statement during the Panel’s first meeting, the United States modified its
position with respect to the permissible adjustments for non-payment. The United States did not
contend that an adjustment for actual non-payment was appropriate. Instead, |t argued only that an
adjustment was permissible for "the risk of non-payment as a condition of sale."?

24 1n its First Submission and Oral Statement, the United States did not dispute Korea' s arguments that
the cost of non-payment could not be an "other difference[] ... demonstrated to affect price comparability.” Nor
could it. For the reasons set forth in paragraphs 4.17 to 4.23 of Korea's First Submission, there simply is no
basis for any claim that the actual cost of non-payment was an "other difference[] ... demonstrated to affect price
comparability.”

22 US First Submission, para. 83.

Id.

27 As noted in Korea's response to the US questions, the phrase "conditions and terms of sale" must be
interpreted as a single phrase, and not through a tortured construction of the individual words. Moreover, if a
separate definition of the word "condition" is required, that word should be interpreted in accordance with its
normal meaning in the context of sales agreements. In such contexts, the word "condition" is generally
understood to refer to a prerequisite that must be met before a contingent contractual provision comesinto force.

28 Asthe United States explained,

It is equally true, however, that payment terms are part of the contract and can influence

the purchaser’s decision. Therefore, a seller’s agreement to sell on credit is no different

from an agreement to provide a warranty. In one case, the seller agrees to provide a

warranty and accepts the risk of having to repair or replace the merchandise under that

warranty. Inthe other case, rather than demanding payment on delivery, the seller agrees
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4. This revised interpretation does not, however, provide a basis for affirming the adjustment the
United States made for the unpaid sales. Quite simply, the United States did not make an adjustment
for the risk of non-payment. It made an adjustment for the actual costs of the actual non-payment —
which is avery different thing.

65. In the SSPC and SSSS cases, the United States did not identify any evidence indicating that
sdes to US customers were inherently more risky than sales to home-market customers. The
United States did not request or examine data concerning POSCO’ s historical bad debt experience in
the two markets, from which an analysis of the risk of non-payment might be discerned.”® Instead, the
United States smply made an adjustment for the "actua" costs of non-payment by the ABC

Company.

66. The evidence on the record of these investigations indicated that prior to the unpaid sales to
the ABC Company, POSAM had never experienced any non-payments on any sdes in the
United States.®*® The record evidence also showed that POSCO did not have any non-payments on
subject merchandise during the investigation periods for sales through channels other than POSAM.
Nor was there any evidence that POSCO had ever experienced any non-payments in the United States
through any channel.**

to sell on credit — for example, agreeing to accept payment in 30 days — and the seller
accepts a credit expense, including the risk of non-payment. In the case of both selling
under warranty and selling on credit, the seller accepts the risk of incurring the expense as
part of the bargain.

Also, Korea makes a point of saying that bad debt is outside the exporter’s control and,
therefore, is not a proper adjustment under Article 2.4. Bad debt expense is not entirely
outside the seller’s control. The seller can decline to sell on credit and establish sound
credit practices. This is analogous to the seller’s control over what, if any, warranty is
offered and establishing sound quality control measures to minimize warranty claims. In
both cases — selling on credit and selling under warranty — there is some control, and
some inherent risk. This type of contingency expense is routinely accounted for in
company books and records — including bad debt expense.

* * *

POSCO agreed to sell to its US customer on credit and in doing so accepted the risk of
non-payment as a condition of sale. As| stated previously, that in itself is sufficient to
warrant including bad debt in an Article 2.4 adjustment.

US Oral Statement, paras. 16-19 (emphasis added).

29 |f the United States had intended to make an adjustment for the differences in the costs of credit
insurance (or for some other measure of the differences in risk of non-payment) in the two markets, it was
required by the last sentence of Article 2.4 of the Anti-Dumping Agreement to "indicate to the parties in
guestion what information [was] required.” The record of the SSPC and SSS cases does not contain any request
from the DOC for information regarding either the differences in the costs of credit insurance or any other
measures of the differencesin the risks of non-payment in the two markets.

30 See POSAM Verification Report (SSSS), at 7 (ROK Ex. 61) ("We also examined the accounts where
other such negative invoices would have been recorded for both 1997 and 1998, and found no indication that
POSAM had negated other sales invoices or recorded bad debt in these accounts. We also spoke with the
accounting staff and reviewed the accounts on POSAM’s computer system. We found no indication of the
existence of a bad debt account, and no discrepancies with POSAM’s response."). Korea provides as ROK
Ex. 62 (SSPC) and ROK Ex. 63 (SSSS) copies of the exhibits to POSCO'’s responses and supplemental
responses to Section B of the DOC’s questionnaire in which POSCO provided information about the Korean-
market bad debt expenses for POSCO and POSTEEL .

31 During the Panel’s first meeting, the United States asserted that POSCO's affiliate POSTEEL had
recorded bad debt expenses on US sales prior to the sale to the ABC Company. See US Oral Statement,
para. 17. That assertion is, however, flatly incorrect. It is true that POSTEEL had reported general bad debt
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67. The United States apparently assumed that the mere fact that the ABC Company’s failure to
pay imposed large costs on POSCO demonstrated that the risk of non-payment was higher in the
United States than in Korea® Such an assumption is, however, plainly absurd. In smple terms, the
adjustment made by the United States confused the small risk of being hit with lightning with the
large damage that is caused if one happens to be one of the few people so hit. As a statistical matter,
risk cannot be measured by a single occurrence — because there is no way to tell whether a single
occs:gjrrence is part of a common pattern or is a one-in-a-million long-shot that just happens to come
in.

68. In any event, it is clear that the DOC’ s determinations made no effort to quantify the risk of
non-payment in the United States or Korea prior to the sae to the ABC Company. Those
determinations are, therefore, plainly inadequate to support the adjustment that the United States now
claims to have made for the risk of non-payment.

(iii)  Although the United Sates Has Contended that Non-Payment Is Like Warranty, It Did Not
Calculate the Adjustment for the Costs of Non-Payment in the Manner Used to Calculate the
Adjustment for Warranty Costs

69. As mentioned, the United States has argued to this Panel that the risk of non-payment is
analogous to the risk of warranty expenses — since a seller clearly can predict that there is arisk of
incurring such expenses in the future, but cannot accurately predict the amounts that will be incurred
on individua sdes at the time the sales terms are fixed. But this analogy to warranty illustrates the
precise flaw in the US approach to the costs of non-payment in this case.

0. Under its normal practice, the DOC does not ssimply alocate current warranty expenses over
current sales to determine the amount of the warranty adjustment for the sales under investigation.
Instead, the DOC has explained that:

The Department’s normal practice in computing warranty expensesis to use historical
data over afour- or five-year period preceding the filing of the petition to estimate the
likely warranty expenses on POI [i.e., period of investigation] sales.**

expensesin its questionnaire responses as "common" indirect selling expenses which could not be segregated by
market. However, there was no indication that these reported POSTEEL bad debt expenses reflected actual or
expected US expenses (rather than expenses on other export sales to other markets, or a "reserve" determined
based on the overall level of POSTEEL's salesin all markets).

Finally, it is important to note that the US determinations did not rely on, or even mention, the
existence of prior bad debt on US sales to justify its adjustment. The US suggestion that POSTEEL actually had
bad debt expenses is therefore, a post-hoc rationalization that cannot provide a basis for upholding the US
determinations.

32 This assumption is implicit in the fact that the United States made the "bad debt” adjustment by
alIocating the actual "bad debt" expensestoall US sales during the period.

% It is fundamental to the field of statistics that one cannot accurately judge probabilities without a
sufficiently large sample. See, e.g., David Freedman, et al., Statistics at 355; Robert E. Megill, An Introduction
to Risk Analysis, at (2d ed.) (ROK Ex. 64).

34 Large Newspaper Printing Presses from Germany, 61 Fed. Reg. 38166, 38185 (July 23, 1996) (ROK
Ex. 65). See also Koenig & Bauer-Albert AG v. United States, 15 F. Supp. 2d 834, 855 (Ct. Int’l Trade 1998)
("Commerce’ s normal practice in computing warranty expensesis to use historical datafrom afour- or five-year
period preceding the filing of the petition to estimate the probable warranty expenses on POI sales.”) (ROK
Ex. 66).
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The DOC has dso explained that, if the warranty expenses incurred during the investigation period do
not correspond to historical experience, the DOC will rely on historical experience to calculate the
warranty adjustment.*®

71 In short, the DOC’ s methodology for calculating the warranty adjustment includes safeguards
to ensure that the adjustment reflects the exporter’s historical experience, and not just the aberrant
datafor asingle year. Such safeguards are essential to the calculation of an adjustment for the risk of
warranty expenses that the seller accepted when it agreed to the warranty terms of the sale.

72. The DOC failed to employ such safeguards, however, when calculating the adjustment for
non-payment costs in the SSPC and SSSS cases. As aresult, the United States cannot argue that those
adjustments provided a proper measure of therisk of non-payment in the US and Korean markets.

(iv)  The Decision by the US Court of International Trade in the Daewoo Case Does Not Justify
the US Treatment of the Costs of Non-Payment in the SSPC and SSSS Cases

73. In its final determinations in the SSPC and SSSS cases, and in its Submission and Oral
Statement to this Pandl, the United States has asserted that its treatment of "bad debt" as a direct
selling expense was required by US domestic judicia decisons — in particular, the decision by the
US Court of International Trade in Daewoo v. United Sates®® That decision is, however, irrdlevant to
the proceedings before this Panel — and, if it were relevant, it does not support the US position.

74. To begin with, Daewoo is an interpretation of US domestic law made by a US domestic
judicia authority. It did not purport to decide whether an adjustment for bad debt was permissible
under Article 2.4 of the Anti-Dumping Agreement. And, even if it had, its decision would not be
binding on this Panel.

75. Moreover, contrary to the US suggestion, the issue in Daewoo was not whether bad debt must
always be treated as a direct expense. Instead, the issue in Daewoo concerned the DOC' s practice of
treating the estimated future bad debt relating to the sales during the review period differently than the
actual bad debt aready experienced on those sales. The Court of International Trade held in Daewoo
that it was unlawful for the DOC to refuse to treat the estimated future bad debt and the actual bad
debt on current sales in the same manner®” Daewoo did not hold that bad debt was a direct selling

35 See Bicycles from the People’ s Republic of China, 61 Fed. Reg. 19026, 19042 (Apr. 30, 1996) ("Our
examination of Motiv's historical warranty costs indicate that the reported POl warranty costs may not be
reflective of what Motiv's true warranty expenses will be on its POI sales. Accordingly, we have used the
historical warranty expenses.") (ROK Ex. 67); Television Receivers from Japan, 56 Fed. Reg. 38417, 38421
(Aug. 13, 1991) ("Although we generally use warranty expenses incurred during the period of the review, the
Department will consider longer historical periods to provide a more accurate estimate of the eventual warranty
expenses for the merchandise under review.") (ROK Ex. 68).

30 See SSPC Final Determination at 15448-49 (ROK Ex. 11); SSSS Final Determination at 30674
(ROK Ex. 24); US First Submission, para. 58 n. 58; US Oral Statement, para. 25.

37 Prior to Daewoo, the DOC would classify bad debt expenses as direct or indirect selling expenses
depending on the timing of the bad debt write-off. If the bad debt written off during the relevant period related
to sales during the relevant period, the DOC would treat the bad debt expense as a direct expense. If the bad
debt written off during the period related to prior sales, the DOC would classify the bad debt expense as an
indirect selling expense. The DOC at that time made no attempt to estimate the bad debt that might be written
off in the future on the sales during the review period. Daewoo Electronics Co., Ltd. v. United States, 712 F.
Supp. 931, 938-40 (Ct. Int’l Trade 1989) (US Ex. 11).

The Court of International Trade held in Daewoo that it was improper for the DOC to refuse to treat
the future bad debt on current sales as a direct expense, when it had conceded that the current bad debt on
current saleswas direct. In thisregard, the Court explained that:
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expensein al cases — because that issue was never before the Court in Daewoo. This conclusion is
confirmed by several subsequent decisions by the US courts, which have observed that "Daewoo does
not completely foreclose the ITA from treating bad debt expenses as indirect."*

76. Finaly, areview of the DOC's practice since Daewoo reveds that the DOC has continued to
classify bad debt expenses as indirect expenses in numerous cases — including a case decided as
recently as November of last year.*® At a minimum, then, one must question the accuracy of the US
statement to this Panel that "it is now standard practice to include US and home market bad debt in
the circumstance of sale adjustment."*

(V) The US Interpretation of the "Fair Comparison” Requirement Would Improperly Render the
Relevant Provision "Inutile,” and Would Frustrate the Clearly Expressed Intent of the Anti-
Dumping Agreement

7. As discussed above, Korea has contended throughout this proceeding that the adjustment for
the costs of non-payment was inconsistent with the "fair comparison” requirement of Article 2.4,
because the adjustment would result in a finding of dumping based on an event beyond POSCO's
control.

Commerce does not dispute that bad debt losses do qualify as selling expenses, arguing only that bad
debt losses, as opposed to warranty expenses, are not direct selling expenses, unless they are incurred with
regard to the sales under review. Absent any reasonable indication as to why the estimation of bad debt
expenses based on past experience is any less reliable than the use of past experience for warranty expenses,
this distinction between them is not proper.

The Court finds that the ITA administrative practice disregarding the selling expenses for bad debt
losses, while granting adjustments for warranty expenses which are not incurred with regard to the sales under
review, isarbitrary and islikely to result in distorted calculations of FMV.

Id. at 940.

38 See Zenith Electronics Corp. v. United States, 18 C.I.T. 882, 888 (1994) (ROK Ex. 69); Samsung
Electronics Co., Ltd. v. United States, 18 C.I.T. 891, 894 (1994) (ROK Ex. 70).

39 see, e.g., Porcelain-on-Steel Cookware from Mexico, 64 Fed. Reg. 60417, 60419 (Nov. 5, 1999)
("We recalculated CIC's indirect selling expenses to include bad debt and depreciation expenses.") (ROK
Ex. 71); Stainless Steel Wire Rod from Korea, 63 Fed. Reg. 40404, 40406 (July 29, 1998) ("We increased
Changwon'’ s reported indirect selling expense by the unreported recognized bad debt expenses.") (ROK Ex. 72);
Extruded Rubber Thread from Malaysia, 61 Fed. Reg. 54767, 54767 (Oct. 22, 1996) ("We disregarded sales to
the United States and third countries which were written off as bad debt because bad debt was accounted for in
respondent’ s reported indirect selling expenses.") (ROK Ex. 73); Bicycles from the People’ s Republic of China,
at 19041 ("We have classified bad debt as an indirect selling expense and have treated it as such for purposes of
thefinal determination.”) (ROK Ex. 67); Cut to Length Carbon Steel Plate from Germany, 61 Fed. Reg. 13834,
13836 (Mar. 28, 1996) ("Write-off’s of receivables are bad debt expenses. The Department considers these to
be ordinary operating expenses because they are by their very nature indirect selling expenses, since under
Generally Accepted Accounting Principles bad debt is recovered by future price increases.") (ROK Ex. 74);
Certain Corrosion-Resistant Carbon Steel Flat Products and Certain Cut-to-Length Carbon Steel Plate from
Canada, 60 Fed. Reg. 42511, 42513 (Aug. 16, 1995) ("We made deductions from ESP for... US indirect selling
expenses such as technical services, inventory carrying costs, warehousing expenses, and bad debt.") (ROK
Ex. 75); Fresh Cut Roses from Columbia, at 7014 ("We consider bad debt, by its very nature, to be an indirect
selling expense since under Generally Accepted Accounting Principles, bad debt is recovered over time by
future price increases. ") (ROK Ex. 52); Gray Portland Cement and Clinker from Japan, 59 Fed. Reg. 6614,
6614 (Feb. 11, 1994) ("We also deducted indirect selling expenses, where appropriate, which included Onada' s
reported indirect selling expenses plus technical services, advertising, bad debt..." (ROK EX. 76).

0 See US Oral Statement, para. 25.
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78. In its First Submission, the United States conceded that the actua non-payment by the ABC
Company was beyond POSCO's control.**  In its Oral Statement, however, the United States
suggested that the risk of non-payment was actually within POSCO’s control, because POSCO could
have avoided that risk by refusing to sell on credit.

79. This revised argument misses the point. As discussed above, the United States did not make
an adjustment for the risk of non-payment that POSCO assumed when it made its sales on credit.
Instead, it made an adjustment for POSCO's bad luck in having one major US customer fail to pay
during the relevant period. Because the United States tied the adjustment not to the risk of non-
payment, but to the fortuity that one customer failed to pay, it unfairly penalized POSCO for a factor
beyond POSCO’s control. The US adjustment cannot, therefore, be reconciled with the "fair
comparison” requirement of Article 2.4.

80. Faced with this difficulty, the United States has attempted to read the "fair comparison”
requirement out of the Anti-Dumping Agreement altogether. Thus, it accuses Korea of attempting to
use the "fair comparison” requirement to "add to or diminish the rights and obligations provided in the
[Anti-Dumping] agreement[]."** In other words, the United States apparently objects to any
interpretation of the "fair comparison” requirement that would impose additional disciplines on
investigating authorities beyond those elsewhere specified in the Anti-Dumping Agreement.

8L This argument is absurd on its face. Koreais not attempting to "add to or diminish” the rights
and obligations created by the Anti-Dumping Agreement. Instead, it is seeking to enforce the rights
and obligations that are expresdy created by the first sentence of Article 2.4, which states
unequivocaly that "[a] fair comparison shall be made between the export price and the normal vaue."

82. In this regard, a comparison of the current "fair comparison” language with the predecessor
provision in the Tokyo Round Anti-Dumping Code is striking. The Tokyo Round Code did not
contain a separate sentence commanding that "[a] fair comparison shal be made between the export
price and the normal vaue," as the current Anti-Dumping Agreement provides. Instead, the Tokyo
Round Code explicitly tied the "fair comparison” requirement to the requirements that the comparison
be made between sales at the same level of trade and at the same time.*® The conditional language of
the Tokyo Round Code led to the conclusion that, prior to the Uruguay Round negotiations, a
comparison that complied with the other aspects of the predecessor provision of Article 2.4 was
deemed to be "fair."**

83. As aresult of the Uruguay Round negotiations, however, the "fair comparison” requirement
of the current Anti-Dumping has been elevated to a separate sentence that is independent of the other
requirements of Article 2.4. It follows, then, that the "fair comparison” requirement of the first
sentence of Article 2.4 must be construed as imposing disciplines other than those required by the
other provisions of Article 2.4. Any other interpretation would render the first sentence of Article 2.4

1 See US First Submission, para. 86 ("Many selling expenses, in addition to bad debt, are not within
the exporter’s control and the amount of the associated expense is not known at the time of sale.”).

42 See USFirst Submission, para. 62.

“3 The Tokyo Round Code provided that,

In order to effect afair comparison ... the two prices shall be compared at the same |level of trade ... and
in respect of sales made at as nearly as possible the same time.

Tokyo Round Anti-Dumping Code, Article 2:6.

4 See EC — Imposition of Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, Report of the
Panel, ADP/137, adopted on 30 Oct. 1995, para. 492 ("the wording of Article 2:6 [of the Tokyo Round Code]
"in order to effect a fair comparison” made clear that if the requirements of that Article were met, any
comparison thus undertaken was deemed to be ‘fair.’").
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"inutile," and would frustrate the purpose inherent in the Uruguay Round's modification of the
conditional language found in the Tokyo Round Code.

2. The Inclusion of the Unpaid Sales in the Calculation of the Dumping Margins Was
Inconsistent with Established US Practice and the " Fair Comparison” Requirements of
Article 2.4

84. As a generd matter, Article 2.4.2 of the Anti-Dumping Agreement provides that "all
comparable export transactions’ must be included in the calculation of the dumping margins.
However, that provision is expressy subject to the fair comparison requirement — which is set forth
in the introductory clause to the first sentence of Article 2.4.2 and in the first sentence of the chapeau
of Article 2.4 aswell. Thus, the Anti-Dumping Agreement does not permit atypical export salesto be
included when inclusion would distort the results and lead to an unfair comparison.

85. The United States does not dispute that it has the authority to disregard "atypical" US sales.
However, it contends that the unpaid sales were not "atypical” — because hon-payment is a common
fact of lifein everyday business, and because the prices and other terms for the unpaid sales did not
differ from the prices and terms of paid sales®® In addition, the United States also argues that these
sales did not meet the criteria for excluson under US law, because its normal practice is to exclude
"atypical" sales from its analysis only when those sales are so smdll that their inclusion would have an
insignificant effect on the margin.*®

86. Korea concedes that, if the unpaid sales had been paid, their prices and other terms would not
have been atypica. The fundamenta point, however, is that the unpaid sales were not paid. The
failure of the customer to pay was clearly not "typica" of POSCO’s business practices — as the DOC
itself conceded in its preliminary determinations. To the extent that the non-payment affected the
DOC's caculations (through the bad-debt adjustment or through other means), then the inclusion of
the unpaid sales did distort the results, and the sales should have been excluded.

87. Finally, the description offered by the United States of its normal practice concerning atypical
salesis mideading. There is no question that US law permits atypical US sdes to be included in the
anaysisif the inclusion of the sales would not distort the results. But it is equally clear that the DOC
is not permitted to include atypical US sales when inclusion would distort the results. In such cases,
the DOC must either make an adjustment to eliminate the distortion or exclude the sales*’

88. In the SSPC and SSSS cases, the DOC did precisdly the opposite of what both US law and the
"fair comparison” provision of Article 2.4 require: The DOC did not make an adjustment to eiminate
the distortion caused by the atypical unpaid saes, and it did not exclude those sales from its anaysis.
Instead, it included the sdes in its andyss, and it made an adjustment that created precisely the
distortion it was supposed to try to avoid. Its methodology was, therefore, unfair and inconsistent
with the "fair comparison” requirement of Article 2.4.

4> US First Submission, para. 71.

46 US First Submission, para. 71.

47 As one of the cases cited by the United States explains:

... Whether sales are in or out of the ordinary course of trade is not the determinative

factor on the US sales side of the eguation. Fairness, distortion representativeness are

the issues to be examined. The goa is to include the sales but to utilize whatever

methodology is needed to ensure a fair comparison.
American Permac, Inc. v. United States, 783 F. Supp. 1421, 1423-24 (Ct. Int’| Trade 1992) (emphasis added)
(US Ex. 15).
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B. MULTIPLE AVERAGING

1. The Multiple-Averaging Methodology Is Inconsistent with Article 2.4.2 of the Anti-
Dumping Agreement

89. As explained in Kored's First Submission, Article 2.4.2 of the Anti-Dumping Agreement
requires that dumping margins be calculated "on the basis of a comparison of a weighted average
normal value with a weighted average of prices of all comparable export transactions or by a
comparison of normal value and export prices on a transaction-by-transaction basis." Article 2.4.2
repeatedly uses the distinctly singular phrase "a weighted average.” Moreover, it aso refers to "a
weighted average of all comparable export transactions.” Consequently, the text of Article 2.4.2
clearly requires that the dumping margins be calculated by comparing a single average including all
comparable transactions.*®

0. It is undisputed that the United States did not compare a single average of al comparable
transactions, as Article 2.4.2 requires. Instead, the United States divided the investigation periods in
both the SSPC and SSSS cases into separate sub-periods, and calculated separate dumping margins
for each sub-period (based on the average normal values and export prices for the sub-period). It then
determined the overall dumping margin by combining the separate dumping margins for each sub-

period.

9L As a practical matter, this multiple-averaging methodology would not have had a significant
effect on the dumping margins if the United States had combined the separate dumping margins for
each sub-period in a manner that fully offset any negative margins for one sub-period against positive
dumping margins for the other. However, the United States did not permit such offsets. Instead,
employing the process known as "zeroing," the United States treated any negative dumping margins
as if they were zero margins, and then calculated the overal dumping margin by averaging these
"zero" margins with any positive margins found. As a result, the US methodology resulted in
significantly higher dumping margins than the methodology prescribed by Article 2.4.2. The US
methodology cannot, therefore, be reconciled with the requirements of Article 2.4.2.

2. The Multiple-Averaging Methodology Is Inconsistent with Article 2.4.1 of the Anti-
Dumping Agreement

92. The United States claimed that its departure from the requirements of Article 2.4.2 was
necessary to account for the depreciation of the Korean won during the investigation periods.
However, as explained in Korea's Firgt Submission, this modification of the comparison methodology
to account for an exchange rate movement was inconsistent with Article 2.4.1 of the Anti-Dumping
Agreement.*®

93. Article 2.4.1 is the only provision of the Anti-Dumping Agreement that addresses exchange
rates or the permissible modifications to the dumping calculation methodology to account for
exchange rate movements. Significantly, Article 2.4.1 sets forth specid rules that apply to Situations
in which the exporting country’s currency has been appreciating. However, Article 2.4.1 does not
permit any adjustment to the dumping calculations to account for a depreciation of the exporting
country’s currency.

A. Consequently, because the multiple-averaging methodology was adopted to account for the
depreciation of the Korean won, it was inconsistent with the requirement of Article 2.4.1 that the price
comparisons not be modified to account for depreciation in the exporting country’s currency.

“8 K orea's First Submission, paras. 4.45 - 4.48.
“9 Korea's First Submission, paras. 4.49 - 4.53.
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3. The Multiple-Averaging Methodology Deprived POSCO of the " Fair Comparison”
Required by Article 2.4 of the Anti-Dumping Agreement

95. Because the multiple-averaging methodology does not comply with the requirements of
Articles 2.4.1 and 2.4.2, it is dways inappropriate. In the circumstances of the SSPC and SSSS cases,
however, it was particularly unfair.

%. Asexplained in Korea's First Submission, the US industry’s claims for relief in the SSPC and
SSSS cases were predicated on the claim that anti-dumping orders were needed to protect the US
industry from an increase in imports after the devaluation of the Korean won.*® Because these cases
were predicated on the effects of the devauation, a fair anadysis of whether POSCO was truly
engaged in dumping necessarily should have focused on pricing data after the devaluation. Yet, it
was precisaly that data that the multiple-averaging methodology effectively "walled off" from the
DOC's price comparisons.

97. The result was a dumping determination based solely on pre-devaluation data in a case that
was predicated on post-devaluation imports. Such a result is plainly unfair. Consequently, the US
multiple-averaging methodology cannot be reconciled with the "fair comparison” requirement of
Article 2.4.

4, The Arguments Presented by the United States Do Not Justify Its Departure from the
M ethodology Required by the Anti-Dumping Agreement

9. The United States does not deny that it created the multiple-averaging methodology
specificaly to increase the dumping margins found. Rather, it contends that this results-oriented
methodology not only was permitted under Articles 2.4.2 and 2.4.1, but also was necessary to prevent
dumping margins from being "disguised" by the won’s depreciation. **

0. As discussed more fully below, the arguments presented by the United States under
Articles 2.4.2 and 2.4.1 do not comport with the actua provisions or the purpose of the Anti-Dumping
Agreement. To the contrary, the US arguments are inherently circular: Having decided unilaterally
that the multiple-averaging methodology was appropriate to prevent "disguised” dumping, the
United States now argues that the methodology prescribed by the Anti-Dumping Agreement had to be
modified smply because it would have resulted in lower dumping margins.

(a@ Although Article 2.4.2 Requires the Investigating Authorities to Limit Averages to
"Comparable Transactions,” A Currency Depreciation Does Not Make Transactions Non-
Comparable

100. The United States appears to concede Korea's argument that Article 2.4.2 requires the
calculation and comparison of a single average normal value and a single average export price for
comparable transactions. It argues, however, that its multiple-averaging methodology is cons stent
with this interpretation, because the prices before the devaluation of the Korean won were not
"comparable" with the prices after the devauation of the Korean won.>

101.  As discussed more fully below, this interpretation does not withstand scrutiny. Because a
currency depreciation does not preclude the comparison of home-market and export sales under the
rules established by the Anti-Dumping Agreement, there is no basis for considering the pre-

%0 See K orea’ s First Submission, para. 3.48 and 4.61.
°1 See, e.g., USFirst Submission, para. 137.
%2 See, e.g., US First Submission, para. 145.
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depreciation saes to be non-comparable to the post devaluation sales. Article 2.4.2 therefore required
that the pre- and post-depreciation sales be included in the calculation of the single weighted-average
normal value and export price.

() The Meaning of the Term "Comparable Transactions' Must Be Understood in Light of the
Rules Concerning "Comparisons' Established by the Anti-Dumping Agreement

102.  The word "comparable’ means, in essence, "capable of being compared."®* Under this
definition, sales are "comparable’ if they can be compared, and non-comparable if they cannot.

103.  Ordinarily, of course, any two prices can be "compared" — in the sense that one can examine
the two prices and determine whether one is higher than the other. However, such a comparison does
not provide a basis for a determination of dumping, unless the comparison complies with the
requirements of the Anti-Dumping Agreement. To give a sSimple example, one can compare the
prices of apples and oranges. If the price of applesis $1 per fruit and the price of orangesis $1.50 per
fruit, one can examine the prices and determine that the price of apples per fruit is lower than the price
of oranges. But one cannot use that comparison to determine that apples have been "dumped” unless
the comparison conforms to the Anti-Dumping Agreement’s requirements.  Transactions that can be
compared under the provisons of the Anti-Dumping Agreement are "comparable’ transactions.
Transactions that cannot be compared under the provisions of the Anti-Dumping Agreement are not
"comparable" transactions.

104.  There are, of course, a number of substantive limitations on the transactions that may be
compared under the Anti-Dumping Agreement:

First, Article 2.1 of the Anti-Dumping Agreement only permits comparisons of products with
identical (or, in the absence of identical, the most similar) physical characteristics™ Sdles of
products with less similar physical characteristics are, therefore, not "comparable transactions.”

Second, the second sentence of the chapeau of Article 2.4 only permits comparisons a the same
level of trade. This means that sdes at different levels of trade are not "comparable
transactions.”

Third, the second sentence of the chapeau of Article 2.4 aso requires that comparisons be made
"in respect of sales at as nearly as possibly the same time." This may mean that when the
transaction-to-transaction methodology is used, sdes in different parts of the investigation
period may not be "comparable transactions” Similarly, when the average-to-average
methodology is used, the sales in each market should, on average, have been made at the same
time in order to be considered " comparable transactions.”

%3 The dictionary defines"comparable” as:

1. capable of being compared: a: having enough like characteristics or qualities to make

comparison appropriate — usu. used with ... b: permitting or inviting comparison often in or

two salient points only — usu. used with to ... 2: suitable for matching, coordinating or

contrasting : EQUIVALENT, SIMILAR ....
Webster's Third New International Dictionary, 461.

% Article 2.1 providesthat "a product is to be considered as being dumped . . . if the export price of the
product exported from one country to another is less than the comparable price, in the ordinary course of trade,
for the like product when destined for consumption in the exporting country.”" As the United States has
recognized in its implementation of this provision, the phrase "like product when destined for consumption in
the exporting country” means the product that is identical (or, in the absence of an identical product, most
similar) in physical characteristics to the exported product. See Tariff Act of 1930, as amended, § 771(16), 19
USC. § 1677(16) (definition of "foreign like product.”) (ROK Ex. 1).
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Fourth, the first sentence of the chapeau of Articde 24— which requires that a "fair
comparison” be made — only permits comparisons of transactions that may fairly be compared.
This mean that transactions whose comparison would lead to unfair results are not "comparable
transactions.”

These substantive limitations define the transactions that are "comparable” within the meaning of the
Anti-Dumping Agreement. |f transactions may be included in the comparisons under these rules, then
they are "comparable” (i.e., "capable of being compared") under the Agreement.

105.  Under the Anti-Dumping Agreement, then, the sales prior to the depreciation of the Korean
won would not be "comparable transactions' to sales after the won’s depreciation only if there were
some provision of the Agreement that would prohibit the comparison of such transactions. In the
absence of a prohibition on comparison, the transactions are "comparable" within the meaning of the
Agreement, and it would be plain error to exclude the transactions from the caculations of the
weighted-average normal value and export price that must be compared.

(i) A Currency Depreciation Does Not Make Transactions "Non-Comparable’ under the Anti-
Dumping Agreement

106. In this regard, there are no provisons in the Anti-Dumping Agreement that limit the
transactions that may be included in comparisons due to movements in exchange rates. Article 2.4.1
is the only provision of the Anti-Dumping Agreement addressing exchange rates. The first sentence
of Article 2.4.1 sets forth the basic rule — which is that the exchange rate on the date of sale should
normally be used. The second sentence of Article 2.4.1 then addresses situations in which exchange
rates have "fluctuated” or have been the subject of a "sustained movement.”

107.  Significantly, these provisions do not in any way limit the ability of the investigating
authority to compare transactions before and after the currency fluctuation or sustained movement.
They do not indicate that sales before the fluctuation or sustained movement cannot be compared to
sales during or after the fluctuation or sustained movement. Asthe Cotton Yarn panel observed, "The
exchange rate in itsdlf is not a difference affecting price comparability.™ Indeed, the United States
has specifically recognized this fact. Inits First Submission, it specifically reected the argument that
Article 2.4.1 "establishes a limit on which transactions may be considered ‘comparable’ within the
meaning of ... Article 2.4.2."°  Consequently, the United States cannot now contend that the
provisions of Article 2.4.1 make "non-comparable" any transactions made when different exchange
rates were in effect.

(ili)  The Provision in the Chapeau of Article 2.4 Requiring that Comparisons Be Made "At As
Near As Possible the Same Time" Does Not Justify a Multiple-Averaging Methodology to
Account for Currency Movements

108.  In the absence of any provision that explicitly authorizes the use of a multiple-averaging
methodology to account for currency movements, the United States has suggested that such a
methodology might be justified under the second sentence of the chapeau of Article 2.4, which
requires, inter alia, that comparisons be made "in respect of saes a as nearly as possibly the same
time."®" This argument is, however, without merit.

109.  The timing requirement of the second sentence of Article 2.4 applies equally to all cases,
whether or not there has been a currency depreciation. And, in al cases, a single period average

%5 Cotton Yarn, para. 494 (construing the Tokyo Round Code’ s predecessor provision of Article 2.4).
0 USFirst Submission, para. 142.
°" See US Oral Statement, para. 29.
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necessarily includes sales that are made at opposite ends of the period and thus are not "at as nearly as
possibly the same time." Consequently, a comparison of an average norma value with an average
export price in al cases necessarily encompasses individual home-market and export sdes
transactions that were not made at the same time.

110.  Nevertheless, the timing requirement of the second sentence of Article 2.4 does not prevent a
single period average. The reason derives from the nature of an average: When a series of sales
spread throughout the investigation period is combined to make an average, the result is an average
sale that was made, on average, at the mid-point of the investigation period. Consequently, when the
average export price is compared to the average norma value, the comparison is between average
sales made, on average, at the mid-point of the investigation period. The comparison is, therefore,
made in respect to average sales that are made, on average, at the same time, in accordance with the
requirements of the second sentence of Article 2.4.

111.  Significantly, this effect is precisely the same whether or not there has been a currency
depreciation. As long as the sales are spread evenly throughout the period, the averaging process
results in an average sde that was made, on average, at the mid-point of the investigation period.
Thus, currency depreciation does not provide a basis for finding that the single period averages are
failing to compare sales at as near as possible the same time.

(b) Article 2.4.1 Describes the Permissible Modifications to the Dumping Calculations for
Exchange Rate Movements; It Is Not Limited to Defining the Appropriate Exchange Rates to
Be Used in Dumping Calculations

112,  As mentioned, Korea's First Submission argued that the multiple-averaging methodology is
inconsgtent with Article 2.4.1, because Article 2.4.1 does not permit modifications to the dumping
calculations to account for a depreciation in the exporting country’s currency, while the multiple-
averaging methodology was explicitly intended to account for the depreciation of the Korean won.

113.  In response, the United States argues that the scope of Article 2.4.1 is extremely narrow.
According to the United States, Article 2.4.1 smply describes the methods that are to be used to select
exchange rates in investigations. In the US view, Article 2.4.1 does not otherwise describe
permissible modifications to the norma dumping calculation methodol ogy.

114. The USargument cannot, however, be reconciled with the actual language of Article 2.4.1. It

is true that the first sentence of Article 2.4.1 specifically describes the methods that are to be used to
select exchange rates in investigations. However, the second sentence of Article 2.4.1— which
addresses situations in which exchange rates have "fluctuated" or been the subject of a "sustained
movement” — does not describe any method for selecting exchange rates in such situations. Instead,

it prescribes specific results that the investigating authorities must achieve: When there has been a
currency “fluctuation,” Article 2.4.1 directs the investigating authority to ignore the fluctuation.

When there has been a "sustained movement,” Article 2.4.1 directs the investigating authority to
"dlow exporters at least 60 days to have adjusted their export prices to reflect [the] sustained
movements."

115.  The United States has apparently confused its own implementation of Article 2.4.1 with the
actua requirements of that provision. It is undeniable that the United States has implemented the
requirements of the second sentence of Article 2.4.1 by adopting a convoluted mechanism for
sdecting exchange rates®  However, the fact that the United States has implemented the

% See 19 USC. §1677b-1 (ROK Ex.1); DOC Notice: Change in Policy regarding Currency
Conversions (ROK Ex. 49).
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requirements of the second sentence of Article 2.4.1 with a mechanism for selecting exchange rates
does not mean that the second sentence of Article 2.4.1 only addresses the selection of exchange rates.
116.  In short, the US attempt to reduce Article 2.4.1 to a set of rules for choosing exchange rates
reflects only the US implementation of that provision, and not the actual language of the Agreement.
The language of Article 2.4.1 is broader than the US admits. And, contrary to the US arguments,
Article 2.4.1 does specifically require modifications to the norma dumping calculation methodologies
when there has been an appreciation in the exporting country’s currency, but it does not permit such
modifications when the exporting country’s currency has depreciated. The adoption of a specid
methodology by the United States to account for the Korean won's depreciation was, therefore,
inconsistent with the provisions of Article 2.4.1.

(c) A Comparison of a Single Average Normal Value to a Single Average Export Price Does Not
"Disguise" Dumping Margins

117.  In the end, the arguments put forth by the United States boil down to a smple proposition:
The United States believes that the use of a single-averaging methodology would have "disguised”
dumping margins, because it would offset the positive dumping margins before the depreciation with
the negative dumping margins after the depreciation. This notion does not, however, withstand
scrutiny.

0] The Notion of "Disguised” Dumping Margins Is Inherently Circular and Fundamentally
Contrary to the Bargain Reflected in the Anti-Dumping Agreement

118  As an initid matter, it should be noted that the notion of "disguised" dumping margins is
inherently circular. Dumping margins are "disguised” by a single average methodology only if one
assumes that the "correct” dumping margins are those calculated using multiple sub-period averages.
If, by contrast, one assumes that the Anti-Dumping Agreement requires a comparison of single
averages, then the resaults of the single average calculation are correct (not "disguised"), and the
multiple-averaging methodology "inflates’ the dumping margins. In short, whether a particular
methodology "disguises’ or "inflates’ the dumping margins depends on one's assumption regarding
the "correct” methodology.

119.  In this regard, it should be noted that the provisons of Article 2.4.2 represent a carefully
negotiated bargain among the WTO Members concerning the methodology that is to be used to
caculate dumping margins. For example, prior to the negotiation of the current Anti-Dumping
Agreement, a number of maor users of anti-dumping laws (including the United States) regularly
calculated dumping margins by comparing an average normal value to the export prices for individual
transactions and then "zeroing" any negative margins found. This methodology was challenged under
the Tokyo Round Anti-Dumping Code, and a number of WTO Members sought to prohibit this
methodology in the Uruguay Round negotiations.™

120.  The result of these efforts was a compromise. The average-to-transaction methodology was
not entirely prohibited by the Article 2.4.2; however, it was restricted to exceptiona situations in
which export prices differ significantly among purchasers, regions or time periods.®® At the same
time, the genera rule was established that, for non-exceptional cases, dumping margins should be
calculated based on the comparison of "an average” normal value to "an average" export price (unless
the transaction-to-transaction methodology was used).

%9 Terence P. Stewart, ed., I| The GATT Uruguay Round: A Negotiating History, 1986-1992, at 1537-43
(1993) (ROK Ex. 77).

® In such exceptional circumstances, Article 2.4.2 permits investigating authorities to calculate
dumping margins by comparing an average normal value to the prices for individual export transactions.
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121. By arguing that the single-average methodology "disguises’ dumping margins, the
United States is essentially asking the Panel to undo the bargain reflected in Article 2.4.2. In other
words, the United States is asking the Panel to ignore the language of Article 2.4.2 (which requires a
comparison of single averages) and instead affirmatively determine that "zeroing" is permitted even in
non-exceptional cases, when there is no claim that export prices differed significantly among
purchasers, regions or time periods. The Panel plainly should not accept that invitation.

(i) The Multiple-Averaging Methodology Improperly Assumes that an Over-Valued Exchange
Rate Is More Correct than an Under-Valued Exchange Rate

122, The notion of "disguised" dumping margins aso ignores the nature of exchange rates. As
noted in Korea's Orad Statement, exchange rates are not conditions of sale; they are tools for
converting amounts from one currency to another.”® Moreover, they are necessarily volatile and
imperfect tools.

123.  In hindsight, one might say that the Korean won was over-valued (at roughly 900 won per
dollar) throughout much of 1997, until it "crashed" in November. The won then overshot the proper
exchange rate and remained under-valued (at a rate as high as 1960 won per dollar in December
1997), until it finaly rebounded to a mid-point of around 1400 won per dollar at the end of March
1998.

124.  Throughout all of these exchange rate shifts, the prices for POSCO’'s Korean and US sales
changed little® However, the results of a comparison of those prices using the shifting exchange
rates changed dramatically. Prior to November 1997, when the won was apparently over-valued, the
Korean prices seemed higher than the US prices. In November and December 1997, when the won
was apparently under-valued, the Korean prices seemed lower than the US prices.

125. The US arguments regarding "disguised” dumping margins implicitly assume that the
dumping margins calculated when the won was over-valued are more probative than the dumping
margins calculated when the won was under-valued. The multiple-averaging methodology also
reflects the same bias:. It calculates one dumping margin for the period when the won was over-valued
and a separate margin for the period when the won was under-valued — and then effectively ignores
the latter through "zeroing."

126. A far comparison would not alow such abias. It would not base a finding of dumping solely
on an analysis of a period in which the won was over-valued, just as it would not base a finding of no
dumping based solely on an analysis of a period in which the won was under-valued. Instead, a fair
analysis would have given both periods equal weight, to avoid the distortions inherent in an anaysis
that examined only a period in which the exchange rate was biased in one direction.

127.  Inshort, the distortions caused by these exchange rate movements could have been minimized
by the use of an averaging period that included both the period of over-vauation and the period of
under-vauation. By contrast, the multiple averaging period effectively included only the period of
over-valuation. It thus alowed the imperfections in the exchange rate movements to cause the
distorted results that it claimed that it was trying to avoid.

®1 See Cotton Yarn, para. 494 (an exchange rate "is a mere instrument for translating into a common
currency prices that have previously been rendered comparable in accordance with the second sentence of
[Tokyo Round Code] Article 2:6," the predecessor of Article 2.4 of the Anti-Dumping Agreement).

%2 See POSCO Rebuttal Brief (SSPC), at 20-21 (ROK Ex. 9); POSCO Case Brief (SSSS), at 21-22
(ROK Ex. 20).
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C. DouBLE-CONVERSION OF LOCAL SALES

128.  The facts concerning POSCO'’s "local sales’ were as follows: The orders for these sales were
placed in dollars (not won). The invoices for these sales set forth both the origina order price in
dollars and an amount in won calculated by applying the exchange rate on the date of invoice to the
dollar price. The payments for these sales were made in won, with the payment amount calculated by
applying the exchange rate on the date of payment to the agreed-upon dollar price. When the
exchange rates on the dates of invoice and payment were not the same, the won amount of the
payment did not match the won amount on the invoice (and the resulting exchange gain or loss was
recorded in POSCO's accounting records). All of these facts were verified by the DOC. Based on
those facts, the DOC' s verification report concluded that "local sales are dollar denomi nated."®*

129. Theissue in this case concerns the methodology used by the United States to include these
"local" sales in the cdculation of norma value. As described in Korea's First Submission, the
United States decided to base its caculations on the won amounts shown on the invoices for these
sales (which were calculated by applying the exchange rate on the date of the home-market invoice to
the agreed-upon dollar price). These won amounts were then included in the calculation of an average
normal value in won. The average norma value in won was then converted into dollars using the
exchange rate on the date of the US sales.

130.  Inessence, then, the dollar prices for these sales were converted into won at one rate (the rate
on the date of the home-market invoice) and then converted back into dollars at another rate (the rate
on the date of the US sale). Not surprisingly, this methodology resulted in substantial distortions.
Indeed, Kored's First Submission identified one instance where this methodology inflated normal
vaue by more than 70 percent®*

131. The issue before the Pandl is whether, given the undisputed facts, the US methodology and
the justifications given for adopting it were consistent with the requirements of the Anti-Dumping
Agreement.

1. The Double-Conversion of the Dallar Prices for the " Local Sales' Violated Article 2.4.1
of the Anti-Dumping Agreement, Which Permits Currency Conversions Only When
Such ConversionsAre" Required

132. Asexplained in Kored s First Submission, the methodology for converting currencies in anti-
dumping investigations is governed by Article 2.4.1 of the Anti-Dumping Agreement. That provision
is, however, by its terms applicable only "[w]hen the price comparison under this paragraph [.e.,
Article 2.4] requires a converson of currencies.” The provisons of Article 2.4.1 do not apply,
therefore, when a conversion of currenciesis not "requi red."®®

133.  In the circumstances of the SSPC and SSSS cases, it was clear that the conversion of the
dollar-denominated prices for the local sales was not required. The United States could have included
those sdles in its normal value caculations based on the dollar prices, without using the converted
won amounts. And, if the United States had used the dollar-denominated prices, then there would
have been no need for the second conversion from won back to dollars. Thus, neither leg of the
double-conversion was "required.” The US methodology cannot, therefore, be reconciled with the
requirements of Article 2.4.1.

63 5335 Sales Verification Report, at 14 (ROK Ex. 19).
®4 See Korea's First Submission, para. 3.58.
%5 See Korea's First Submission, paras. 4.66 - 4.69.
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2. The Double-Conversion Methodology Employed by the United States Was I nconsistent
with the Fair Comparison Requirement of Article 2.4

134.  The double-conversion methodology employed by the United States suffered from a further
problem: Because the United States used the exchange rate at the time of the home-market invoice to
convert the dollar prices into won, while using the exchange on the date of the comparable US salesto
convert the won amounts back into dallars, it penalized POSCO for any changes in exchange rates
between those two dates. This effect was not merely theoretical. In fact, as demonstrated in Korea's
First Submission, the use of the inconsistent exchange rates actualy increased normal value by more
than 70 percent for one product comparison.®®

135.  The changes in the exchange rate between the date of the home-market invoice and the date
of the comparable US sales was not within POSCO'’s control. Consequently, the use of a methodology
that penaized POSCO for these changes was patently unfair. The double-conversion methodology
was, therefore, inconsistent with the "fair comparison” requirement of Article 2.4.

3. The Jutifications Offered by the DOC for Adopting the Double-Conversion
Methodology Were Unreasonable, Unfair and Otherwise Inconsistent with the
Requirementsof the Anti-Dumping Agreement

136. As mentioned, the DOC's determinations indicated that the double-conversion methodology
was adopted for three reasons. (1) the payments for the sales were made in won, (2) the sales were
recorded in POSCO'’ s accounting ledgers in won, and (3) the exchange rates used to convert the dollar
amounts into the won amounts reflected on the invoices did not correspond to the exchange rates
normally used by the DOC?" Of these, the United States regards the exchange rate differences as the
"primary basis' for its decision.®®

137.  Significantly, none of these rationales explains why the double-conversion was "required.”
Thus, they do not provide a basis for finding that the double-converson was consistent with
Article 2.4.1 of the Anti-Dumping Agreement, which permits currency conversions only when
"required.”

138.  Moreover, the rationaes offered by the DOC are irrelevant to the critical issue in thiscase. In
its preliminary oral responses to the Panel’ s questions, the United States has conceded that, if the sales
in question had been denominated in dollars, its double-conversion methodology would have been
inappropriate. Thus, the DOC’s decision to apply the double-conversion methodology could only be
justified by evidence establishing that the sales in question were not dollar-denominated. But the
three judtifications offered by the United States do not address that issue.

139.  First, the fact that the payments were actually made in won does not contradict the fact that
the basic terms of the sales were fixed in dollars, not won. As discussed above, the verified facts
demonstrated that the purchase orders showed only a dollar price and that this agreed-upon dollar
price was used to determine first the won amount set forth on the invoice (in addition to the dollar
price) and later the different won amount of the customer’s payment. It is also undisputed that the
won amounts set forth on the invoice were not used to determine the won amount of the customer’s
payment.

%6 See Korea's First Submission, para. 3.58.

67 SSPC Final Determination, at 15456 (ROK Ex. 11); SSSS Final Determination, at 30678 ("the local
sales were paid in won and recorded in POSCO’ s accounting records in won, and the exchange rates used by
POSCO were dissimilar from those used by the Department”) (ROK Ex. 24).

®8 US First Submission, para. 173.
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140.  Inthisregard, the DOC's reliance on the fact that the payments were actualy made in won is
somewhat ironic. The DOC did not use the amount in won that the customer actually paid as the price
for these sales. Instead, the DOC used the amount in won shown on the invoice as the price for these
sales — despite the fact that the won amounts shown on the invoice did not correspond to the
customer’s payments. In short, the DOC justified its use of one won amount as the price for these
saes based on the fact that the customer paid a different won amount. That result is plainly illogical.
The only rational conclusion to be drawn from the verified facts is that "loca sdes are dollar
denominated," which is precisely what the DOC's own Verification Report stated.®®

141.  Second, the fact that local sales are recorded in won in POSCO's accounting ledgers is
apropos of nothing. In accordance with generally accepted accounting principles, POSCO keeps its
accounting ledgers in a single currency, the won. Thus, all of POSCO's sales — regardless of the
currency in which they are denominated — are recorded in won. Indeed, POSCO's export salesto the
United States — which the United States accepted as being denominated in dollars — are recorded in
POSCO's accounting records in won.

142.  Third, the differences between officid US and Korean exchange rates had no bearing on the
guestion whether the sales prices were fixed in dollars. The fundamental point is that the won
amounts shown on the invoices and the won amounts paid were calculated based on the agreed-upon
dollar prices, and were not based on some agreed-upon won amount.

143.  Finally, it should be noted that the reliance by the United States on the differences between
US and Korean exchange rates was fundamentally unfair. In effect, the United States penalized
POSCO hy applying the distortive double-conversion methodology simply because the US Federa
Reserve and the Korean Exchange Bank did not set the same exchange rates. The differences
between the Federa Reserve and Korean Exchange Bank plainly were not within POSCO'’s control,
and they could not be predicted by POSCO (since, among other things, the Federal Reserve rates each
day were set long after the close of business in Koreg). By penalizing POSCO for events beyond its
control, the United States failed to make the "fair comparison” required by Article 2.4.

4, The US Arguments Befor e this Pandl Concede that the Double-Conversion M ethodology
Was Flawed

144.  In the proceedings before this Panedl, the United States has offered a number of aternate
justifications for the double-conversion methodology. As discussed below, those additional
justifications are without merit. Before turning to those justifications, however, it is worth noting a
somewhat separate point: A close examination of the US arguments before this Panel revedls that the
United States has, in fact, conceded that its double-conversion methodology was flawed.

@ The United States Has Conceded that Its Decison to Adopt the Double-Conversion
Methodology Was Based on a Factual Error

145.  As mentioned, the DOC claimed that the use of the Korean won amounts recorded in
POSCQO’ s accounting system was justified because the exchange rates used to calculate those amounts
(which were based on official Korean Exchange Bank rates) differed significantly from the Federal
Reserve exchange rates normally used by the DOC for its currency calculations. The exchange rate
comparison presented by the DOC as evidence of this difference was, however, deeply flawed. The
comparisons of POSCO'’s exchange rates to the Federal Reserve rates that were actually relied by the
DOC showed differences of less than 1 percent in al cases. The only comparisons where the DOC
identified a difference of more than 1 percent involved situations where the DOC mistakenly

%9 S3SS Sales Verification Report, at 14 (ROK Ex. 19).
70 See Korea’ s First Submission, paras. 3.49 - 3.54.



WT/DS179/R
Page 181

compared POSCO' s exchange rates to modified exchange rates calculated by the DOC, and not to the
actual Federal Reserve exchange rates.”

146. In its First Submission, the United States concedes that the DOC made this error.
Footnote 161 of its Submission admits that "Korea is correct that the Department mistakenly used
adjusted exchange rates in the SSPC case.” It is clear, then, that the DOC’ s determination was based
on afactua error and, as aresult, it cannot be sustained.

147.  The United States argues that the factua error in the SSPC case was harmless, because its
post hoc comparison of exchange rates aso identifies four dates in November for which there were
differences of more than 1 percent between the Federal Reserve rate and the rates used by POSCO.
But this post hoc argument does not cure the defect in the DOC’s determination. The DOC based its
argument on the fact that the exchange rates actually used by POSCO to convert specific local sales
differed from the Federa Reserve rates. By contrast, the United States has not pointed to any
evidence that the exchange rates on the four dates it has identified were actualy used by POSCO to
convert local sales prices. For example, if there were no local sales on those dates, the comparisons
presented by the United States in its brief would have no bearing on the manner n which the sales
under investigation were actualy recorded in POSCO'’ s accounting records.

148.  Findly, it should be noted that the comparisons offered by the United States in its First
Submission are flawed, because they ignore the significant time differences between the United States
and Korea. The Federa Reserve rates are based on a survey of New York banks a 12:00 noon on
each date. But 12:00 noon in New York on any given day is 2:00 in the morning the next day in
Korea. Or, to put it the other way, 12:00 noon in Korea on any date is 10:00 at night the previous day
in New York. Thus, acomparison that matches exchange rates on the "same" date actually compares
exchange rates determined 14 hours apart.”

149.  When exchange rates are shifting rapidly, as they were in November 1997, this 14-hour
difference can be critical. Indeed, if one compares the exchange rates at the same time (rather than
the same date), the differences identified in the US brief simply disappear. The following table
illustrates this point:

Datein Korean Federal Reserve

Date of Sdle New York at Exchange Bank Bank Rate Percentage

In Korea Time of Sale Rate on a Time of Sde Difference

in Korea Date of Sde in Korea

10 Nov. 1997 9 Nov. 1997 975.5 985 0.97%
18 Nov. 1997 17 Nov. 1997 986.7 992 0.54%
20 Nov. 1997 19 Nov. 1997 1031.4 1040 0.83%
21 Nov. 1997 20 Nov. 1997 11345 1139 0.40%

In short, the differences in exchange rates identified in the US First Submission are the function of the
time zone between New Y ork and Korea, and not a reflection of any "inaccuracy” in the Korean rates.

"l See Korea' s First Submission, para. 3.60.

2 As noted in Korea's First Submission, the 14-hour time difference between Korea and New Y ork
means that the Federal Reserve rates determined at 12:00 noon in New Y ork are not announced until nine hours
after the close of business (5:00 p.m.) in Korea.
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(b) The United States Has Conceded that the First Conversion from Dollars to Won Did Not
Comply with the Requirements of Article 2.4.1

150. In its Firg Submission, the United States also conceded that the first step in the double
conversion — that is, the initial conversion from dollars to won — was made using a methodology
that did not comply with the requirements of the Anti-Dumping Agreement. Thus, it contended that:
Korea argues, in effect, that the United States acted inconsistently with Article 2.4.1
when it converted these won-sales into dollars using the exchange rates determined
under the requirements of Article 2.4.1 because POSCO had already made the
conversions. However, the conversion formula used by POSCO does not satisfy the
rules set forth in Article 2.4.1. For example, POSCO’s formula does not account for
fluctuations.”

Of course, the United States blames POSCO for failing to follow the requirements of Article 24.1 in
the initial conversion from dollars to won. But POSCO was making that conversion solely for its
internal accounting purposes, and not for purposes of calculating dumping margins under the Anti-
Dumping Agreement. It was the United States that adopted POSCO'’s internal conversion from
dollars to won as the starting point for the dumping margin calculations.

151.  In any event, whatever flaws there may have been in POSCO’s internal conversion cannot
possibly justify the US decision to reject the actua dollar prices for the loca saes— because the
actual dollar prices were not affected by POSCO'’s interna conversion. In this regard, it must be
remembered that the only conversions made by POSCO converted the dollar-prices shown on the
purchase orders for the local salesinto won. POSCO never converted from won into dollars. Indeed,
the fact that POSCO’ s conversions were made from dollars into won was explicitly conceded by the
DOC' s verification report.”

152.  Thus, when the United States complains about the flawsin POSCO'’s currency conversions, it
is, in fact, complaining about the conversions that were used to determine the won amounts shown on
the invoices. The won amounts shown on the invoices were, of course, the amounts the United States
used as the starting point for its calculation of normal value. Consequently, the United States has
conceded that the won amounts it used for the starting point of its calculations were determined in a
manner that is inconsistent with the requirements of Article 2.4.1 of the Anti-Dumping Agreement.
The violation of the Anti-Dumping Agreement is, therefore, manifest.

5. The Other Defences Offered by the United States Do Not Provide a Basis for Upholding
the Double-Conversion M ethodology

153.  The United States has offered four basic responses to the arguments presented by Korea on
the double-conversion methodology: First, it asserts that these arguments raise factual issues on
which the Panel should defer to the DOC’ s determinations. Second, it claims that it complied with the
requirements of Article 2.4.1 by making the currency conversions for the loca sales using the
exchange rates on the "date of sale."”® Third, it contends that, while Article 2.4.1 "presupposes' that
a conversion will be required, it does not prevent investigating authorities from making conversions
when no conversion is required. " And, fourth, it suggests that there was no double-conversion by the
DOC, because the first conversion from dollars into won was made by POSCO for interna accounting
purposes and merely adopted by the DOC. As discussed below, none of these arguments provides a
basis for upholding the double-conversion methodol ogy.

3 USFirst Submission, para. 178.

" See SSSS Sales Verification Report, at 14 (ROK Ex. 19).
’> See, e.g., US First Submission, para. 175.

"6 See US First Submission, para. 177.
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@ The Facts Concerning the Loca Sales Were Never in Dispute, and the Decison by the
United States to Apply the Double-Conversion Methodology to the Local Sales Was Not a
Factual Finding that Is Entitled to Specia Deference

154.  The United States has attempted to shield its decision to double-convert the dollar amounts
for the local sales by claiming that its decision is entitled to special deference because it is a "factud
determination."”” That argument is, however, misplaced.

155.  The facts concerning the "local sdles' are not in dispute. The undisputed facts demonstrate
that:

The orders from the customers were denominated in dollars (and not won).”

The invoices showed the agreed-upon dollar prices (as well as awon amount calculated
by applying the exchange rate on the date of invoice to the dollar price).”

The shipping lists sent to the customer listed the agreed-upon dollar prices (but not any
won amounts, except for a separate charge for freight in won).*

The customer paid the agreed-upon dollar price (as converted into won by applying the
exchange rate on the date of payment) ®*

The won amounts were not fixed in the initial agreement with the customer, and they
were not consistent from invoice to payment.®”

The only amount that was consistent from order to invoice to payment was the dollar
amount.

One might argue about the effect these undisputed facts should have on the dumping calculations.
But the facts themselves are not, and never have been, in dispute.®®

156. The US decision to apply the double-conversion methodology was, of course, based on an
assessment of the facts of the case. It was not, however, based on a factual findings that differed from
those advanced by POSCO. For example, the DOC did not dispute that the orders for the locd sales
were denominated solely in dollars (and not in won). It did not dispute that the won amounts on the
invoices for the local sales did not correspond to the won amounts actualy paid. And it did not
dispute that the won amounts in all cases were calculated by applying exchange rates fixed by the
official Korean Exchange Bank to the dollar-denominated prices for the loca sales. Indeed, it would

" See US First Submission, para. 180.

"8 Provided as ROK Exhibit 78 is a sample order sheet from a verified local sale. In the order sheet,
one can see clearly that the transaction is denominated in dollars because there is a "D" for dollars in the
currency box (Number 10). Also provided is a guide to reading the order sheet from the DOC Verification
Report.

79 Provided as ROK Exhibit 79 is a sample invoice from a verified local sale.

8 provided as ROK Exhibit 80 is a sample shipping list from a verified local sale.

:; SSSS Sales Verification Report, at 14 (ROK Ex. 19).

Id.

8 The United States has belatedly made in its Oral Statement the argument that POSCO did not
provide sufficient, timely evidence to the DOC demonstrating that the economic value of the "local sales' was
fixed in US dollars and not in won. US Oral Statement, paras. 35-40. For the reasons provided in Korea's
response to the Panel’s Question No. 3 regarding double-conversion, Korea believes that this US argument is
untimely and meritless.
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have been plain error for the DOC to dispute these facts, because there was absolutely no evidence on
the record refuting them.

157.  Given these undisputed facts, the question before the DOC was whether, in its calculation of
normal value, it was appropriate to use the actual dollar prices for these sales, or to use won amounts
that (the undisputed facts showed) were calculated by multiplying the agreed-upon dollar prices by
the official exchange rates for the date of invoice. The DOC made the decision that the appropriate
methodology was to use the converted won amounts. According to the DOC's determinations, this
decision was based on three considerations. (1) the payments for the sales were made in won, (2) the
sales are recorded in POSCO' s accounting ledgers in won, and (3) the exchange rates used to convert
the dollar amounts into the won amounts reflected on the invoices did not correspond to the exchange
rates normally used by the DOC.®*

158. The question before the Pand is whether the three grounds identified by the DOC are
sufficient to justify the methodology the DOC adopted. This is not a factua issue, and it does not
require the Pand to resolve any factual questions.

(b) The Issue Is Not Whether the DOC Used Exchange Rates on the Date of Some Sae

159. As mentioned, the United States has repeatedly claimed that it complied with the
requirements of Article 2.4.1 by making the currency conversions for the local sales using the
exchange rates on the "date of sale® This argument is, however, utterly irrdlevant.

160. The problem in this case is not that the United States selected the wrong exchange rate.
Rather, the problem is that the United States used a double conversion, applying different exchange
rates to convert the same sde in an inconsstent manner. The inconsistency arose because the
United States made the final conversion from won to dollar using the exchange rate on the date of the
US sde, while the initial conversion from dollars to won had been made using the exchange rate on
the date of the home-market invoice. Because the exchange rate on the date of the US sale could (and
did) differ dramaticaly from the exchange rate on the date of the home-market invoice, the double-
conversion created significant distortions.

(©) The Anti-Dumping Agreement Only Permits Currency Conversion under the Situations
Described in Article 2.4.1

161. As mentioned, the United States also claims that, while Article 2.4.1 "presupposes’ that a
conversion will be required, it does not prevent investigating authorities from making conversions
when no conversion is required.®® This interpretation is without merit.

162.  Articde 2.4.1 is the only provision in the entire Anti-Dumping Agreement that addresses
currency conversion issues. If that provision does not apply to a particular currency conversion, then
there are no rules in the Agreement governing the conversion.

163. Aride 24.1 by its teems does not apply when the converson is not "required.”
Consequently, if the Anti-Dumping Agreement does permit conversions when a conversion is not
required (as the US contends), then those non-required conversions would not be subject to the
disciplines of Article 2.4.1. Moreover, since there are no other provisons of the Agreement

84 SSPC Final Determination, at 15456 (ROK Ex. 11); SSSS Final Determination, at 30678 (“the local
sales were paid in won and recorded in POSCO’ s accounting records in won, and the exchange rates used by
POSCO were dissimilar from those used by the Department”) (ROK Ex. 24).

8 See, e.g., US First Submission, para. 175.

8 See US First Submission, para. 177.
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addressing currency conversions, these non-required conversions would not be subject to any
disciplines at all. Thus, the US argument leads inevitably to the conclusion that (while required
conversons are closely regulated by the Agreement) the Agreement grants the investigating
authorities unfettered discretion to make non-required conversions and to use any conversion
methodology at al when they do so. Such aresult is plainly absurd.

164. Inshor, it is apparent that the Anti-Dumping Agreement permits currency conversions only
when such conversions are "required.”

165. The United States cannot meet that test in this case. As explained in Korea's First
Submission, POSCO had submitted the dollar-denominated prices for the local salesto the DOC. The
DOC was able to verify that the reported dollar prices matched the dollar amounts on the order sheets
and invoices, and it was aso able to verify that the customers actua payments in won were
caculated by multiplying the dollar prices by the official exchange rate for the date of payment.
Accordingly, there was no reason the DOC could not have used the dollar-denominated prices.
Consequently, the use of the converted won amounts was not "required” — and thus was not
permitted under Article 2.4.1 of the Anti-Dumping Agreement.

(d) The DOC's Adoption of the Won Amounts that Had Been Calculated by POSCO for Interna
Accounting Purposes Constitutes an Improper Double-Conversion

166. The United States has adso suggested that Article 2.4.1 does not apply to its double-
conversion methodology, because the initial conversion from dollars to won was actually made in the
first instance by POSCO for internal accounting purposes.’’ It appears that the United States believes
that, because it did not itself actively convert the dollar prices into won, it is not "guilty" of a double-
conversion. That position is, however, untenable.

167. In the SSPC and SSSS investigations, the United States chose to use the converted won
amounts (which were calculated figures that did not represent the fixed prices for the saes) rather
than the actual dollar amounts (which were the fixed prices for the sales). The United States then
chose to convert those won amounts back into dollars using the exchange rate on the date of the US
sde — which was not the same as the exchange rate that had been used previoudy to convert the
dollar amounts into won. The overal methodology therefore involved a double-conversion of the
dollar amounts using inconsistent exchange rates. This double-converson methodology is
improper — regardless of whether the initiad conversion was "made" by the United States or smply
adopted by the United States from the figures in POSCO’ s accounting records.

(e The United States Cannot Justify the Unfair Results Caused by the Double-Conversion
Methodology

168.  Asdemonstrated in Korea's First Submission, the "double-conversion” methodology distorted
the results of the DOC’s comparisons — inflating the dumping margins for one comparison by more
than 70 percent. This distortion occurred because the exchange rates on the dates of the home-market
invoices (which were used to convert the dollar prices into won) could differ significantly from the
exchange rates on the dates of the US sdles (which was used to convert the won amounts back into
dollars).

169.  Theinflation of the dumping margins in this manner was plainly unfair. It penalized POSCO
for changes in the exchange rates that were beyond its control.?®  Consequently, as Korea explained in

87 See US First Submission, para. 183.
8 Moreover, because the adoption of the double-conversion methodology was predicated on the
differences between the official Federal Reserve and Korean Exchange Bank rates, POSCO was unfairly
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its First Submission, the double-conversion methodology violated the "fair comparison” requirements
of Article 2.4.

170.  The United States has not even attempted to respond to these points, because there is smply
no justification for the unfair results caused by its double-conversion methodology. Its silence on this
point is striking confirmation of Korea's claims.

D. PROCEDURAL ERRORSIN THEUS DETERMINATIONS

1. The United States Failed to Administer Its Laws in a "Uniform" and " Reasonable"
Manner, AsRequired by Article X:3(a) of GATT 1994

@ Article X:3(a) Requires Investigating Authorities to Implement Domestic Law Consistently,
in a Uniform and Reasonable Manner

171.  Asdemonstrated in Korea's First Submission, numerous aspects of the DOC's actions in the
SSPC and SSSS cases reflected a failure to administer the anti-dumping laws and regulations "in a
uniform, impartial and reasonable manner,” as required by Article X:3(@ of GATT 1994. In
particular, Korea demongtrated that the SSPC and SSSS decisions departed from previous decisions of

the DOC and the US courts without a sound rationale — factors that clearly go to the "uniformity"
and "reasonableness’ of the DOC’ s administration of the anti-dumping laws and regulations.

172.  As a general matter, the United States (with support from the EC) has offered severa
arguments suggesting that Article X:3(a) does not require an investigating authority to follow its
precedents. As discussed below, however, these arguments are without merit, and the failure of the
United States to administer US law uniformly from case to case is aviolation of Article X:3(a).

173 First, the United States argued that this claim belongs in a US court and not before a Panel,
going so far as to imply that the claim is not based on a "covered agreement” under the Dispute
Settlement Understanding ("DSU").* That argument is demonstrably false. It is undeniable that
GATT 1994 (including Article X:3(a) thereof) is a "covered agreement."*

174.  Second, the United States, relying on the Bananas case, argued that "Article X:3 does not
address the consistency of particular administrative rulings, but rather the administration of such
rulings."®* That argument misses the point. Bananas addressed a claim about the administration of
"rulings." Koreda's claim is based on a different aspect of Article X:3(a). It is undeniable that, in
conducting the SSPC and SSSS investigations, the DOC was engaged in the "administration” of US
anti-dumping "laws [and] regulations.”

175.  Third, the United States argues that "reasonable” administration of the anti-dumping laws
requires changes from past practice "where facts properly established and objectively assessed reved
flaws or gaps in prior practice.”®* This argument actually supports Korea's position. Korea agrees
that it is reasonable for an investigating authority to depart from its prior practice in a particular case
when there is a sound rationale for doing so. However, when the reasons proffered in a fina

penalized for the existence of those differences and for the fact that it used the official Korean Exchange Bank
ratesin the normal course of business.

8 see, e.g., US First Submission, paras. 42, 51; US Oral Statement, para. 48.

9 See DSU, art. 1, Appendix 1 (identifying among the "covered agreements’ the "Multilateral
Agreements on Trade in Goods" in Annex 1A to the Marrakesh Agreement Establishing the WTO, which in turn
expressly includes GATT 1994).

91 USFirst Submission, para. 43.

92 USFirst Submission, para. 48.
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determination for the departure from precedent are nonsensical, irrelevant, and internally inconsistent,
as happened here, then the departure plainly evidences "unreasonable” and “non-uniform”
administration of the anti-dumping laws and regulations.

176.  Finally, the United States argues, again based on Bananas, that "where a measure is found to
be reasonable under the Antidumping Agreement, the panel should find it to be reasonable aso for
purposss of Article X:3."®  This argument is a fiction. If the Anti-Dumping Agreement had a
provison, like Article X:3(a), which required reasonable administration of the anti-dumping laws,
then of course one would expect panels to construe such a provision consistently with Article X:3(a).
But there is no such provision in the Anti-Dumping Agreement.

177.  Thus, the condition precedent for the US argument can never be met. Instead, the WTO
regime leavesit to GATT Article X:3(a) to fill in this gap in the Ant-Dumping Agreement. Contrary
to the US argument, the Appellate Body’s decision in Bananas supports this supplementa role for
Article X:3(a). When confronted with the question whether the procedural requirements of a specific
WTO Agreement should be considered before or instead of Article X:3(a), the Appellate Body held
"before”™ It is ironic that the United States, which prevailed on this point in Bananas, has now
conveniently changed its view.

(b) The Unjustified US Departures from Established Practice Violated the Requirements of
Article X:3(a)

0] The Failure to Exclude Unpaid Sales from the Dumping Analysis Was Inconsistent with the
DOC'’s Established Practice

178.  As demondtrated in Kored's First Submission, the DOC's failure to exclude POSCO's
"atypica" unpaid sales from the dumping analysis was inconsistent with its established practice. The
DOC itsdf initialy recognized the "atypical" nature of these unpaid sales. The reasons given for the
departure are inherently inconsistent: In Plate, the DOC deemed it significant that the unpaid sales as
a percentage of total US sales were too "large” to "be dismissed as abnormalities.” But in Sheet the
DOC found POSCO' s arguments about the small percentage of unpaid sales to be "inapposite.”®

179.  Confronted with this glaring lack of uniformity in the DOC's administration of the anti-
dumping laws, the United States now seeks to divert the Panel’ s attention by arguing that other factors
were more important to its analysis.®® But that attempt should not be allowed to succeed. The DOC'’s
own words clearly demonstrate its inconsistency.

(i) The Multiple-Averaging Methodol ogy Was Inconsistent with the DOC’ s Established Practice

9 US Oral Statement, para. 47.

94 European Communities — Regime for the Importation, Sale and Distribution of Bananas Report of
the Appellate Body, WT/DS27/AB/R, AB-1997-3, at paras. 203-04 ("We agree, therefore, with the Panel that
both the Licensing Agreement and the relevant provisions of the GATT 1994, in particular, Article X:3(a), apply
to the EC import licensing procedures. . . . [T]he Panel, in our view, should have applied the Licensing
Agreement first, since this agreement deal s specifically, and in detail, with the administration of import licensing
procedures.") (emphasis in original). Having established this sequential approach to consideration of
Article X:3(a), and in light of its separate finding that the language of Article X:3(a) is "interchangeable" with
the language of the relevant provision of the Licensing Agreement, the Appellate Body also stated that in those
particular circumstances "there would have been no need for [the Panel] to address the alleged inconsistency
with Article X:3(a). . . ." Id. at para. 204.

9 See Korea's First Submission, paras. 3.35 - 3.36, 4.38 - 3.42.

9 See US First Submission, para. 105.
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180. The DOC has an established practice of using single-averaging, even in cases where the
exporter’s home currency depreciates against the dollar during the investigation period. The DOC
initially adhered to that practice in the SSPC and SSSS cases, cdling the petitioners request for
multiple-averaging "unwarranted" and rejecting as inapplicable "the one case cited by petitioners in
support of averaging multiple periods.” The DOC maintained that consistent policy in the Preserved
Mushrooms from Indonesia case, saying "we have declined to alter our methodology in this case."’

181. In the SSPC and SSSS cases, of course, the DOC did depart from its previous practice by
adopting the multiple-averaging methodology. Moreover, the DOC failed to even articulate a reason
for its departure from its then three-month-old precedent in Preserved Mushrooms, when the
similarities between the depreciations of the won and the Indonesian rupiah clearly demanded the
same treatment®® That departure from established practice, especially when combined with the
failure to provide an explanation, clearly evidences "unreasonable’ and "non-uniform" administration
of the anti-dumping laws.

182. The United States now claims that the depreciation of the won was "unprecedented” and
raised a "novel set of issues” It seeks to distinguish the depreciation of the won from the roughly
contemporaneous depreciation of the rupiah on the grounds that the depreciation of the won was
somewhat steeper and less deep than the depreciation of the rupiah. It aso denies that the DOC has an
established practice regarding the use of single-averaging methodology, claiming that Preserved
Mushrooms is only one case, which in the US view is insufficient to create an established practice.”
That argument must fail.

183.  First, the argument is post hoc. As mentioned, the DOC finad determinations made no
atempt to articulate a difference between the facts of the SSPC and SSSS cases from the facts of
Preserved Mushrooms. Indeed, far from having regarded the depreciation of the won and of the
rupiah as being significantly different, the DOC previoudy referred to them as raising the same
issue’® In any event, if the DOC considered it significant that the won’s depreciation had somewhat
different contours than the rupiah’s depreciation, then it was required to have sad so in its
determinations. Not having articulated these supposed differences at the time, the United States is
precluded from raising them now.

184.  Second, there is no question that the DOC has confronted the issue of currency depreciations
many times before. Such depreciations seem to have become a regular feature of the international
economic landscape. In recent years, the rupiah, baht, peso, rea, and other currencies have all
experienced sharp declines against the dollar. (Indeed, even so-caled "stable" currencies like the yen
and the euro have at times declined markedly against the dollar.) When the DOC was faced with
those other depreciations, it consistently used the single-average methodology. Y et, the DOC applied
multiple-averaging for the first time in the SSPC and SSSS cases. In this context, the belated claim
that the won's depreciation was "unprecedented” is unpersuasive. While the precise facts of the
won's decline may have differed somewhat from the precise facts of previous depreciations, that does
not make the won’s depreciation "unprecedented” in any meaningful sense. Moreover, factua details
aside, the United States has failed to provide (either in the final determinations or in its First
Submission) any basis for believing that the won's depreciation raised a "nove set of issues.” To the
contrary, as mentioned, DOC itself regarded the SSPC and SSSS cases as raising the same issue as
Preserved Mushrooms.

97 See K orea’ s First Submission, paras. 3.43 - 3.44.

98 See K orea’ s First Submission, paras. 4.54 - 4.58.

99 See US First Submission, paras. 107, 113, 155, 164 & n. 150.
100 5555 Preliminary Determination, at 145 (ROK Ex. 16).
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185.  Third, there is no merit to the claim that Preserved Mushrooms is insufficient to establish a
practice. Even leaving aside the value of "one case" as precedent under US law, there are actualy
many cases that establish the relevant practice. Indeed, single-averaging has been the standard US
methodology since the US implementation of the Uruguay Round amendments. Any departure from
single-averaging should be tested against that standard practice.

186. The United States aso claims that Preserved Mushrooms is different from the SSPC and
SSSS cases, because multiple-averaging would have had little effect on the calculation of the dumping
margins in Mushrooms while it had a significant effect in SSPC and SSSS.'*  This is not a
justification for multiple-averaging; it is the precise reason why the DOC should not have used
multiple-averaging in the cases at issue. Indeed, in the context of the Anti-Dumping Agreement, the
role of Article X:3(a) is to prevent investigating authorities from administering their domestic laws
inconsistently from case to case for the sole purpose of achieving the highest possible dumping
margin.

187. Therefore, the DOC's departure from its established single-average methodology was
"unreasonable”’ and the United States has even now failed to provide ajustification for it.

(iii)  The Double-Conversion of Local Sales Was Inconsistent with the DOC'’ s Established Practice

188. As discussed in Koreda's First Submission, the double-conversion of POSCO's local sales
from dollars to won and back to dollars at a different exchange rate was an unprecedented departure
from the established DOC policy of "accept[ing] charges in the currency in which the charges are
made." Neither the petitioners in the SSPC and SSSS investigations nor the DOC fina determinations
cited a single case before these two at issue where the DOC treated a home-market sale priced in
dollars as if it had been priced in the local currency. By contradt, there are severa cases (most
notably, Fresh Cut Roses from Colombia) where the United States has accepted home-market sales as
being priced in dollars. The reasons given by the DOC to depart from that practice for SSPC and
SSSS are unreasonable, and they effectively amount to a decision to hold POSCO responsible for
differences between the exchange rates announced by the Korean Exchange Bank and the New Y ork
Federal Reserve'® Therefore, the decision to depart from established policy without providing an
adequate reason was inconsistent with the requirement that anti-dumping laws must be administered
in a"reasonable” and "uniform™ manner.

189.  Inresponse, the United States describes its view of the issue raised by double-conversion as
follows:

the fundamental issue for the Panel in these cases is not a question of which source
for exchange rates is more accurate. Rather, it is a question of whether the exchange
rates used by the United States in these cases satisfy the requirements of
Article 2.4.1.*%

That description is, however, inaccurate. Neither of the DOC's statements reflects the true problem
with the DOC's double-conversion. As discussed above, the substantive issue is whether or not the
double-conversion was "required.” The procedura issue is whether the double-conversion, as an
inadequately explained departure from established DOC practice, evidences "unreasonable” and "non-
uniform™ administration of the anti-dumping laws.

101 see US First Submission, para. 163.
192 see K orea’ s First Submission, paras. 4.72 - 4.82.
103 See US First Submission, para. 190.
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190.  The United States also contends that Roses from Colombia is irrelevant because it "pre-dates
the Uruguay Round Agreements Act of the United States in which the new Article 2.4.1 was first
implemented” and so "none of the requirements of Article 2.4.1 were considered in the context of that
case."™® This argument is midleading. It implies that Korea is relying on Roses from Colombia to
support Korea's substantive claim under Article 2.4.1. That, of course, is not the case.

191. Korea is properly relying on Roses from Colombia as representative of the established
practice from which the DOC unreasonably deviated in the cases at issue. The relevant practice is not
the DOC's exchange rate policy, which had to be and was changed in response to Article 2.4.1.
Instead, the relevant practice is "accept[ing] charges in the currency in which the charges are made,”
which was not required to be and was not changed in response to Article 2.4.1. Moreover, nothing in
the DOC fina determinations cited Article 2.4.1 as the basis for the departure from Roses from
Colombia. Thisis yet another post hoc and ultimately baseless argument by the United States.

192. The United States dso makes the unsupported and unexplained assertion that "Roses
represented an exception to the United States practice, not the rule"'®® This statement could not
possibly be correct. If Roses from Colombia were the "exception," then the "rule’ would be that the
DOC does not accept charges in the currency in which they are made. But, in fact, the DOC's
guestionnaire specificaly instructs respondents to "report the sale price, discounts, rebates and all
other revenues and expenses in the currency in which they were earned or incurred."'%

193. Korea's First Submission described in great detail the arguments made by the DOC to
distinguish Roses from Colombia and the inadequacies of those arguments’®” The US response is
simply non-responsive. The United States does not attempt to reconcile its rulings in SSPC and SSSS
with Roses from Colombia, but merely to demonstrate the technical accuracy of its statements in
SSPC and SSSS.'®®  In other words, the United States has till failed to show the relevance of the
DOC's statements in SSPC and SSSS to the question whether it was reasonable to depart from Roses
from Colombia in the cases at issue.

194.  Since the United States has confused the picture by raising various irrelevant arguments, it
may be clarifying to present here in full the relevant passage from Roses from Colombia:

During respondent’s verification, we established that respondent invoiced its home
market customers in US dollars and received the equivalent value in pesos a the date
of payment. We were able to trace the payments to the company’s records and
establish that the payments made to the company in pesos reflected the prevailing
exchange rates at the time of payment.

It is the Department’ s practice to accept charges in the currency in which the charges
are made. In this instance, the home market prices were charged in dollars.
Therefore, the Department found it appropriate that respondent’s home market sales
were reported in dollar value since the dollar value was the currency in which the
sales transactions were made.  Furthermore, since home market sales were transacted
in dollars and the payments made, although in pesos, were based on congtant dollar

104 See US First Submission, para. 191.

105 See US First Submission, para. 192.

108 qtainless Steel Sheet and Strip in Coils from Taiwan, 64 Fed. Reg. 30592, 30614 (June 8, 1999)
(ROK Ex. 81).

197 See K orea’ s First Submission, paras. 4.72 - 4.76.

108 See US First Submission, para. 192.
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vaue, there is no distortion. Using respondent’s dollar borrowing rate in the
calculation of the home market imputed credit, is, therefore, appropriate.'®

From this passage, it is apparent that there were two — and only two — factors that were relevant to
determining whether the home-market sales were "charged in dollars' or pesos. First, they were
invoiced in dollars. Second, they were paid in pesos "at the prevailing exchange rates at the time of
payment." These two factors alone showed that the home-market prices were a a "congtant dollar
value' and thus were "charged” in dollars and should be accepted in dollars.

195.  Thefinal determinations indicated three reasons why the DOC treated POSCO’ s local sales as
won-denominated, notwithstanding that they were invoiced in dollars and that payment was made in
won at the prevailing exchange rates at the time of payment: (1) POSCO was paid in won; (2)
POSCQO’s accounting records are kept in won; and (3) the Korean Exchange Bank rate used to
determine the amount of won due differed from the New York Federal Reserve rate™° As discussed
further above, it is apparent that none of these three reasons can serve to differentiate SSPC and SSSS
from Roses from Colombia. In Roses, the respondent was also paid in the locd currency. Thereisno
mention of accounting records or exchange rate differences in Roses from Colombia, precisdy
because those factors were alien to the decision. Moreover, it is exceedingly likely that if one were to
consider the unstated facts of Roses from Colombia, one would find that Colombian producers
maintain their accounting ledgers in the local currency (which is in keeping with Generally Accepted
Accounting Principles) and that there were differences between the peso-dollar exchange rates in
Bogotaand in New York (which isafact of life, even without significant time differences).

196. Therefore, the double-conversion reflects unreasonable and non-uniform administration of the
anti-dumping laws, in violation of GATT Article X:3(a).

2. The Incorrect and Incoherent Explanations Offered by the United States Were
Inconsistent with the Requirements Set Forth in Article 12.2 of the Anti-Dumping
Agreement

197.  Article 12.2 of the Anti-Dumping Agreement requires, inter alia, that a final determination
"shall set forth . . . in sufficient detail the findings and conclusions reached on all issues of fact and
law considered material by the investigating authorities." It further specifies that a find affirmative
determination:

shal contain . . . al relevant information on the matters of fact and law and reasons
which have led to the imposition of final measures. . . . In particular, the notice.. . .
shdl contain ["a full explanation of the reasons for the methodology used in the
establishment and comparison of the export price and the norma vaue under
Article 2"] aswell as the reasons for the acceptance or rejection of relevant arguments
or claims made by the exporters and importers. . . ™!

198.  Thefina determinations regarding SSPC and SSSS fail to comply with this standard. On the
unpaid sdes issue, DOC faled to provide in the finad determinations an internaly consistent
explanation regarding the relevance of the percentage of US sales that are unpaid to whether unpaid

109 Roses from Colombia, at 7006 (ROK Ex. 52).

110 SSPC Final Determination, at 15456 (ROK Ex. 11); SSSS Final Determination, at 30678 (ROK Ex.
24). Of these, the United States refers to the differences in exchange rates as "the primary basis" for the DOC’s
decision to double-convert. See US First Submission, para. 173.

11 Anti-Dumping Agreement, art. 12.2.2, incorporating 12.2.1(iii) by reference.
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sales are "atypical."** On the multiple-averaging issue, the DOC failed to explain the departure from
the three-month-old decision in Preserved Mushrooms in severa key respects. Finally, on the double-
conversion issue, the DOC failed to provide in the final determinations a reasonable justification for
departing from the established practice (embodied in Roses from Colombia) of accepting charges in
the currency in which they are made.

199. As a result of these fallures, the fina determinations do not "contain . . . al relevant
information on the matters of fact and law," "al reasons which have led to the imposition of fina
measures,” "a full explanation of the reasons for the methodology used” and "a full explanation of the

. reasons for the acceptance or regjection of relevant arguments.” Consequently, they are not
consistent with the requirements of Article 12.2.

200. Perhaps as a result of the fact that these arguments are not concentrated in one place in
Kored s First Submission, the United States seems to have largely avoided responding to them. While
referencesto Article 12.2 are sprinkled generoudly around the US Submission, there does not appear
to be much substance to the remarks. The only concrete argument that Korea can identify (other than
general procedura arguments discussed with respect to Article X:3(a)) is a defense of the
inconsistency on "atypical" sales between the determinations in SSPC and SSSS.  The United States
argues essentially that Article 12.2 allows the DOC to be as inconsistent as it would like to be without
any need for coherent explanations of those inconsistencies.™® Korea submits that the US position
cannot be a correct interpretation of the Anti-Dumping Agreement. For the requirement of providing
explanations to have any meaning, the explanations provided must be coherent.

3. The Sharp and Unwarranted Reversalsin US Methodology on These | ssues Between the
Preliminary and Final Determinations Effectively Deprived POSCO of the " Full" and
"Ample" Opportunity to Defend Its Interests Required by Article 6 of the Anti-
Dumping Agreement

201.  Artide 6 of the Anti-Dumping Agreement contains various rules that are intended to ensure
that respondents in an anti-dumping investigation know &l of the elements of the case against them
and have a full and ample opportunity to respond thereto. Korea has argued that the United States
violated Article 6 by not announcing several key aspects of the case against POSCO until the final
determination, when it was too late for POSCO to defend itsalf.

202.  Inresponse, the United States agrees (as it must) that "under Articles 6.1, 6.2, and 6.9 parties
should be afforded a full and ample opportunity to defend their interests” Nevertheless, the
United States argues that POSCO was afforded that opportunity in the investigations at issue, because
it was permitted to submit and receive information and to make written and oral arguments and
because it received a preliminary determination. ™

203.  The United States proposes an overly mechanical view of Article 6. Contrary to the US
clam, it is not enough smply to go through the motions of observing dl of the procedura formalities.
Rather, whether a respondent was afforded the full and ample opportunity that Article 6 requires must
be judged by the Pandl in light of all the facts and the totality of the circumstances.

204. As the history of the SSPC and SSSS cases revedls, this is a case where a respondent
submitted information that showed it was not dumping under the prevailing law, where the petitioner

112 see Polyacetal Resins, paras. 222-24 (finding that the investigating authority did not provide an
"adeguate statement of reasons' under Article 8:5 of the Tokyo Round Anti-Dumping Code, which is the
predecessor provision of Article 12.2, where its statement was"internally contradictory.”).

113 See US First Submission, para. 100.

114 See US First Submission, para. 161.
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made meritless lega arguments to attempt to distort the dumping calculation (and the respondent
submitted a written response to those arguments), where the investigating authorities issued a
preliminary determinations indicating agreement with the respondent on all key lega issues, where
verification confirmed the accuracy of the information submitted by the respondent, where the
petitioner falled to submit any significant new information or argument after the preiminary
determination, and where the investigating authority then issued a find affirmative determination
reversing the preiminary determination and departing from established practice in severa key
respects. In such a case, while the procedura formalities may have been respected, the respondent
was nevertheless denied the full and fair opportunity to defend its interests in the proceeding required
by Article 6.

205. Inits Firgt Submission, the United States has argued that Korea's reading of Article 6 would
require investigating authorities to publish preliminary determination after preliminary determination
over and over again until al the factual and lega issues in a case were resolved.™ That
characterization of Korea's position is plainly not correct. Article 6 does not require investigating
authorities to revise their preliminary determinations each time they change a factua or legal
conclusion. But it does require them to ensure that the opportunities the parties are given to comment
on the issues are meaningful. The arbitrary decisions made by the DOC in the SSPC and SSSS cases
indicate that the DOC simply did not conform to that standard. As a practical matter, the DOC failed
to provide POSCO a full and ample opportunity to defend its interests in the cases at issue, in
violation of Articles 6.1, 6.2, and 6.9 of the Anti-Dumping Agreement.

1.  REMEDY

206. Korea concluded its First Submission by asking the Pand (1) to "recommend that the
United States bring its ant-dumping measures against SSPC and SSSS from Korea into conformity
with the WTO Anti-Dumping Agreement and GATT 1994" and (2) to "suggest that the United States
revoke the anti-dumping duty orders concerning SSPC and SSSS from Korea."*®

207.  Thisrequest was consistent with the provisions of Article 19.1 of the DSU, which states that:

Where a panel or the Appellate Body concludes that a measure is inconsistent with a
covered agreement, it shall recommend that the Member concerned bring the measure
into conformity with that agreement. In addition to its recommendations, the panel or
Appellate Body may suggest ways in which the Member concerned could implement
the recommendations.

208. The United States appears to accept Korea's first request for a "recommendation.” However,
the United States objects to Korea's second request for a "suggestion.” This objection is curious,
because Kored's request for a "suggestion™” by the Panel is clearly authorized by the plain text of the
second sentence of Article 19.1.

209. In any event, there is no basis for the United States to oppose Kored's request for a
suggestion. Although the heading of the US argument baldly asserts that "the panel suggestion sought
by Korea is inconsistent with established panel practice and the DSU,"** the United States has failed
to provide any panel practice or DSU text to support that naked assertion. And, in fact, there are
ample precedents in which panels have suggested revocation of an anti-dumping order.**®

15 USFirst Submission, para. 166.

118 K orea’ s First Submission, para. 5.9.

M7 USFirst Submission, heading I11.G.

118 see New Zealand - Imports of Electrical Transformers from Finland, Report of the Panel, adopted
on 18 July 1985, L/5814 - 32S/55, para. 4.11 ("The Panel proposes to the Council that it addresses to New
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210. A suggestion that the anti-dumping measures be revoked is particularly appropriate in light of
Article 1 of the Anti-Dumping Agreement. The first sentence of that Article provides, "An
anti-dumping measure shall be applied only under the circumstances provided for in Article VI of
GATT 1994 and pursuant to investigations initiated and conducted in accordance with the provisions
of this Agreement.” If the Panel finds that the anti-dumping investigations on SSPC and SSSS were
not "conducted in accordance with the provisions of [the Anti-Dumping] Agreement,” then the
United States would lack the authority to maintain the measures and revocation would be the only
appropriate means of bringing itsalf into conformity with Article 1.

211.  In other words, if Article 1 did not exist and the United States violated a provision of the
Anti-Dumping Agreement, it might be possible to bring the anti-dumping measures into conformity
without revocation. But Article 1 precludes that possibility. An anti-dumping measure applied
pursuant to an investigation that was not "conducted in accordance with the provisions of [the
Anti-Dumping] Agreement” must be revoked. Thus, a suggestion of revocation is entirely appropriate
here.

CONCLUSION

212.  Asdiscussed above, there actualy are very few, if any, factsin dispute. To be precise,

On unpaid sales, there is no dispute that there were unpaid saes, that the DOC included the
unpaid sales in its analysis, and that the DOC aso made an adjustment for the cost of non-
payment in its analysis of al US sales (including the direct sales made by POSCO and the
indirect sales through POSAM).

On multiple-averaging, there is no dispute that the Korean won depreciated significantly
against the US dollar late in 1997, that the DOC split the investigation periods into
sub-periods, that the DOC calculated separate averages for each sub-period, and that for those
sub-periods with "negative margins' the DOC "zeroed" those "negative margins' when
calculating the overall margin.

On double-conversion, there is no dispute that the orders for the "local sales' were placed in
US dollars (and not in won), that the invoices showed both the agreed-upon dollar price and
an amount in won calculated by applying the Korean Exchange Bank’ s exchange rate in Seoul
on the date of invoice, that the won amount on the invoice was recorded in POSCO'’s
accounting records, that the customer paid in won by converting the dollar price using the
Korean Exchange Bank’s exchange rate in Seoul on the date of payment, that the won amount
of the payment did not correspond to the won amount on the invoice, that the DOC chose to
calculate normal value based on the won amounts recorded in POSCO'’s accounting records
instead of the actual dollar prices of the sales and to convert that amount back into dollars at a
different exchange rate announced by a different bank (the New Y ork Federal Reserve) on a

Zealand a recommendation to revoke the anti-dumping determination and to reimburse the anti-dumping duty
paid."); United States - Anti-Dumping Duties on Gray Portland Cement and Cement Clinker from Mexico,
Report of the Panel, ADP/82, 7 Sept. 19992, unadopted, para. 6.2 ("The Panel recommends that the Committee
request the United States to revoke the anti-dumping duty order on grey portland cement and cement clinker
from Mexico and to reimburse any anti-dumping duties paid or deposited under this order.").Guatemala — Anti-
Dumping Investigation regarding Portland Cement from Mexico, Report of the Panel, WT/DS60/R, adopted 25
Nov. 1998, as modified by the Appellate Body on other grounds, para. 8.6. ("Therefore, we suggest that
Guatemal a revoke the existing anti-dumping measure on imports of Mexican cement, because, in our view, this
isthe only appropriate means of implementing our recommendation.™).
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different date (the date of the US sale), and that the double conversion in fact caused
distortions in calculation of the normal value.

For none of the substantive issues, therefore, are there any key facts in dispute. There are only legal
guestions concerning the propriety, fairness, and reasonableness of the US methodology.

213.  Moreover, with respect to those lega questions, the proceedings before this Panel have
narrowed the issues considerably. The United States has retreated significantly from the positions it
had taken previoudy, and has conceded virtualy dl of the critica points of Korea's case. For
example, on the "unpaid sales’ issue, the United States has conceded that the adjustment for the costs
of non-payment could only be justified if it was based on differences in the risk of non-payment in the
two markets (when the adjustment the United States actually made undeniably did not measure
differences in that risk). On the "multiple-averaging” issue, the United States has effectively
conceded that there is no basis under the Anti-Dumping Agreement for treating pre- and post-
devauation sales as non-comparable transactions (under the provisions of Article 2.4.2 that require
the calculation of a single average for al "comparable' transactions), since it has admitted that the
exchange-rate provisions of the Anti-Dumping Agreement do not "establish a limit on which saes
may be considered ‘comparable’” within the meaning of Article 2.4.2." And, finaly, on the "double-
conversion” issue, the United States has effectively conceded that the rationales offered by the DOC
were irrelevant, since they manifestly had no bearing on the issue that the United States now admits
was criticall— that is, whether the sales prices were in fact fixed in US dollars. Given these
concessions, the US determinations in the SSPC and SSSS cases cannot be sustained.

214.  Inany event, areview of the facts and the relevant legal principles confirms that the US anti-
dumping measures are inconsistent with numerous provisions of the Anti-Dumping Agreement and
GATT 1994. Korea therefore requests that the Pandl find that: (i) the United States has nullified or
impaired a benefit accruing to Koreg, directly or indirectly, under the WTO Agreements, and (ii) the
United States is impeding the achievement of the objectives of the WTO Agreements.

215.  Korea therefore requests that the Panel recommend that the United States bring its anti-
dumping measures against SSPC and SSSS from Korea into conformity with the Anti-Dumping
Agreement and GATT 1994. Specifically, Korea requests that the Pand suggest that the
United States revoke the anti-dumping orders concerning SSPC and SSSS from Korea.
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1 I have the honour to present the Republic of Korea s response to the arguments that have been
made in the United States' oral and written submissions. | should start with the usua caveats. | will
not address today every issue in the case, but will instead rely on the written submissions for a more
comprehensive presentation of Korea's views. | also reserve the right to make further comments as
necessary.

2. As with Korea's previous ora statement, | shall divide my presentation by the three main
subjects that gave rise to the US errors at issue: unpaid sales, multiple averaging, and double
conversion. Before turning to the substantive issues before the Panel, however, | would like to make
afew introductory observations.

3. | have aways thought that the issues in this case are fairly straightforward. | would like to
use my time today to cut through al of the distractions and try as much as possible to crystalize the
points that are redly in dispute.

4, Unfortunately, this task is more difficult than | had hoped, because the US arguments in this
case have been a constantly moving target. In our initial submission, we addressed the reasoning
actudly relied upon by the US Department of Commerce in its find determinations and in the
underlying record of the Plate and Sheet investigations. Then, in reading the first US submission, |
found that the United States had more or less abandoned the DOC's reasoning, and was offering
entirely new justifications for the DOC'’s actions. When | received the second round of submissions, |
found that the US had shifted ground once again. Their new arguments in many instances contradict
their earlier assertions and the reasoning originaly offered by the DOC. By this point, | am quite
confused as to what the United States redlly is arguing.

5. | hope that the Panel does not share this confusion. But, in the end, whatever confusion there
may bein the US argumentsisirrelevant. The issue before this Pandl is not whether the United States
can now come up with creative new explanations for the DOC's actions. Those explanations are
nothing more than post hoc justifications that should be ignored. In keeping with the standard of
review applied by Panels in past anti-dumping cases such as Corn Syrup and Polyacetal Resins, the
Panel should base its analysis of the issues in this case on the reasons announced in the DOC's fina
determinations.” | will do my best, therefore, to focus my attention on the DOC's final
determinations, and not on the subsequent rationalizations the US has offered.

6. In the same vein, | would offer another introductory observation. Throughout the final round
of US submissions, there is a suggestion that POSCO is somehow to blame for the unfair actions
taken by the DOC. The United States seems to imply that, if POSCO had only been a little more
forthcoming in providing certain critical information, the DOC’ s determinations might well have been
different. This is an improper argument to make post hoc, when it is too late for POSCO to do
anything about it. 1t would have been a very different thing if the DOC had informed POSCO during
the investigation of these aleged deficiencies in its information. The truth is that POSCO itself
identified the key issues in this case to the DOC. It told the DOC what the issues were and how it
thought the issues should be resolved. It provided to the DOC all of the information that the DOC had
deemed relevant in addressing similar situations in past cases.

7. The fina sentence of Article 2.4 of the Anti-Dumping Agreement specifically provides that
"The authorities shall indicate to the parties in question what information is necessary to ensure a fair
comparison and shall not impose an unreasonable burden of proof on those parties"* Having failed

! See Responses of the Republic of Korea to the Questions Posed by the Panel at the First Meeting, at
1-2 ("Korea s Responses to Panel Questions™).

Z Seealso Anti-Dumping Agreement, art. 6.1 ("[a]ll interested parties in an antidumping investigation
shall be given notice of the information which the authorities require....").
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to do o, the United States cannot now argue at the very final stages of a Panel proceeding that it was
the respondent that did not submit sufficient information.

8. Let me turn now to the substantive issues in the case.
A. UNPAID SALES
9. I will begin with the US treatment of POSAM’s unpaid sales to the "ABC Company.” To

begin with, it should be noted that there are no facts in dispute with regard to this issue. It is
undisputed that POSAM made sales to the ABC Company, that POSAM was not paid for some of
those sales, and that the Commerce Department accounted for these unpaid sales by either reducing
POSCO’ s export price or increasing POSCO’ s norma value — which have exactly the same effect on
the dumping analysis— for al of POSCO’s US sales.

10. The Commerce Department’s treatment of the unpaid sales was flawed in numerous respects.
Of these, | shall focus on two. First, as we have shown previoudy, the US treatment of the unpaid
sdes was inconsistent with the rules governing alowances for differences affecting price
comparability. And, second, the US treatment of the unpaid sales was inconsistent with the "fair
comparison” requirement of the Anti-Dumping Agreement.

1. Permissible Allowances for Differences Affecting Price Comparability under the Third
Sentence of Article 24

11 Initsfina determinations in the Plate and Sheet cases, the DOC classified the cost of the non-
payment for the unpaid sales as a "direct sdlling expense.” Under US law, this meant that the
expenses would be included in the "circumstance-of-sale adjustment.” (And, | would note here that
the United States has since told this Panel that a "circumstance-of-sde adjustment” is the US law
equivalent of an alowance for "differences affecting price comparability” under the third sentence of
Article 2.4.) The DOC explained that its trestment of the cost of non-payment as a "direct” expense
was appropriate because "but for the sale made to the bankrupt customer, the bad debt expense would
not have been incurred.”® Significantly, the DOC did not indicate that the so-called "bad debt" was a
consequence of any of the "conditions and terms" of the sale.

12, Korea s first submission addressed the permissibility of the adjustment for the cost of non-
payment under the third sentence of Article 2.4, because that is the provision logically connected to
the DOC'’s find determinations. By caling the cost of non-payment a "direct” selling expense, the
DOC implicitly invoked that provision. And, because the DOC's final determination had not
identified any differences between the home-market sales and the US unpaid sales in the "conditions
and terms of sadle, taxation, levels of trade, quantities, [or] physical characteristics,” Korea specificaly
addressed the applicability of the final phrase of the third sentence of Article 2.4 — which permits
adjustments for "any other differences which are aso demonstrated to affect price comparability.”

13. In itsfirst submission, Korea demonstrated that the adjustment for the cost of the unpaid sales
was not permissible under that standard for two reasons. First, as a procedural matter, the cost of the
unpaid sales had not been demondtrated to affect price comparability. Second, as a substantive
matter, it was simply not possible for such a demonstration to be made. Because the prices for the
sales were fixed before POSCO knew that the customer would not pay, the cost of the unpaid sales
could not have affected the prices or price comparability of the sales under consideration.® As |
mentioned at the outset, these are straightforward issues.

3 SSSSFinal Determination, at 30674 (ROK Ex. 24); see also SSPC Final Determination, at 15448-49
(ROK Ex.11).
* See Korea’ s First Submission, paras. 4.17 - 4.19.
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14. The United States did not choose to defend the DOC' s determination on the grounds actually
stated by the DOC. Instead, it has raised a variety of post hoc arguments. Let me try to summarize
them:

First, in its first submission and in its first ora statement, the US argued that the adjustment
for the cost of non-payment was not an adjustment for a direct sdling expense as a
"circumstance of sale adjustment,” but was instead an adjustment made to construct an export
price under Article 2.3 of the Anti-Dumping Agreement. In response to Korea's questions,
however, the United States belatedly admitted that it had made the same adjustment for the
direct sales to unaffiliated US customers. With that admission, the US argument simply falls

apart.

Second, the United States also argued in its first submission that, if the adjustment for the cost
of non-payment had to be analyzed under the third sentence of Article 2.4, it could be justified
as an adjustment for a difference in the conditions and terms of sale in the two markets. In its
ora statement, the United States revised its position and argued that, athough the actua non-
payment was not a condition or term of sae, the risk of non-payment was a direct
consequence of the decision to grant sales terms that allowed the customer to delay its
payment. This position was modified yet again in the most recent US submissions, where the
United States argued that the actual current cost of unpaid sales was the only practical
measure of the risk of non-payment — and that, in any event, POSCO was to blame if the
record of the Plate and Sheet investigations did not contain any further information on the risk
of non-payment in the two markets.

Third, in its first ora statement, the United States argued that the adjustment for the cost of
unpaid sales was analogous to the adjustments normally made for warranty expenses’
However, after we pointed out in our questions that the DOC normally makes the adjustment
for warranty expenses based on historica experience, the anaogy to warranty expenses
disappeared from the US second submission.

15. | will address each of these issues in turn as briefly as possible. In the end, however, | would
hope that the complications of these arguments will not distract the Panel from the fundamental point:
No matter how convoluted the US arguments may be, they are ultimately irrelevant. They do not
address the fundamental issues — that is, whether the DOC’ s determinations and the rationales given
by the DOC for those determinations are consistent with the requirements of the Anti-Dumping
Agreement.

@ Article 2.3

16. I will start with the contention that the adjustment for the cost of non-payment was justified as
an adjustment to "congtruct" an export price under Article 2.3 of the Anti-Dumping Agreement.

17. Let me begin by recapping the key undisputed facts. In both the Plate and Sheet cases,
POSCO made some "indirect” sales to US customers through its affiliated US importer POSAM. It
aso made some "direct” sdes that were sold directly to unrelated US customers without the
involvement of POSAM. The adjustment for the cost of unpaid saes was made for comparisons
involving both categories of sales: The adjustment was deducted from the final US sales price for
comparisons involving the sales through POSAM. For comparisons involving the direct saes, the
adjustment was not deducted from the US price, but was instead added to normal value. The amount
of the adjustment was in both cases calculated in precisely the same manner. And, because a

® USFirst Oral Statement at paras. 14-15.
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deduction from US price has the same effect on the dumping margins as an addition to normal value,
the net effect of both adjustments was the same.

18. | know | keep returning to the fact that the US made the same adjustment for the cost of non-
payment to both the direct export price sales and the indirect constructed export price sales. |
apologize for the repetition. But the point is fundamentally important.

19. To begin with, at the absolute minimum, the fact that the DOC made the adjustment for the
cost of non-payment to the direct sales means that the Article 2.3 defense is a best incomplete. The
adjustment made to the direct export price sales cannot possibly be justified under Article 2.3, because
Article 2.3 only applies to indirect sales through an affiliated importer, and it does not apply to direct
sdes. The adjustment made to the direct sdles must, therefore, be justified, if at al, under the
provisions of the third sentence of Article 2.4 addressing "alowances for differences affecting price
comparability."

20. Moreover, the fact that the adjustment was made to the direct sdes also eiminates the
viahility of the Article 2.3 defense for the adjustment made to the indirect sales as well.

21 In this regard, three important points should be noted:

Firgt, the third sentence of Article 2.4 (which describes the alowances for "differences
affecting price comparability") does not distinguish between direct and indirect export saes.
Instead, the third sentence applies equally to all export transactions.

Second, the fourth sentence of Article 2.4 (which provides concrete guidance on the
adjustments permitted when constructing an export price under Article 2.3) is not independent
of the third sentence. It does not describe an entirely separate scheme for making
adjustments. Instead, it describes adjustments that should "also" be made to construct an
export price for saes through an affiliated importer. The use of the word "aso" in this
sentence is highly significant. It means that the adjustments for differences affecting price
comparability under the third sentence of Article 2.4 are to be made to all export saes,
including both the direct sales and the indirect sales. Only after those adjustments have been
made, should the additional adjustments to construct the export price "aso" be made.

Third, the fourth sentence of Article 2.4 does not permit adjustments for all costs incurred by
the affiliated importer. Instead, it permits an adjustment only for costs incurred between
importation and resale. The cost of non-payment does not occur between importation and
resale. As both a temporal and functional matter, payment (or non-payment) cannot occur
until after the resale has been made. | certainly am not aware of any definition of the term
"between” that would encompass events that occur after resale.

Thus, a careful review of the text of the Agreement reveals that the cost of non-payment cannot be an
appropriate adjustment to construct the export price under the fourth sentence of Article 2.4.

22. It should adso be noted that the US defense cannot be reconciled with the objective and
purpose of Article 2.3. As explained in Korea's second submission, where the exporter sells to an
affiliated importer, Article 2.3 permits the investigating authorities to construct what an arm’ s-length
price would be from the exporter to a hypothetica importer standing in the same point in the
transaction as the actua affiliated importer. (A diagram illustrating this idea was provided at
paragraph 57 of Korea's second submission.)
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23. The purpose of the Article 2.3 adjustments, then, is to use the affiliated importer’s resale price
as the basis for congtructing this hypothetical arm'’s-length price to a hypothetica unaffiliated
importer. (In the diagram, the concept is to construct price A from the known price B.) Only costs
that the hypothetical unaffiliated importer could have passed back to the exporter should be included
in this cadculation. If the hypothetical unaffiliated importer would have had to "eat" the costs, then it
is not consistent with the purpose of Article 2.3 to deduct those costs from the resale price to construct
the export price.

24. The actual non-payment by the resale customer is the type of cost that the hypothetical
unaffiliated importer would have to "eat." The cost of the non-payment would not affect the price that
the exporter charged this hypothetical importer, because that price would have been fixed before the
non-payment could ever have occurred. Since the export price from the exporter to the hypothetical
unaffiliated importer would not have been affected by the final customer’s ultimate non-payment,
there is no basis for deducting the cost of non-payment by the final customer when constructing the
export price.

(b) Allowances for Differences in Conditions and Terms of Sale and Other Differences Affecting
Price Comparability

25. As mentioned, the United States' second post hoc argument is that the adjustment for the cost
of non-payment was permissible as an alowance for differences in the "conditions and terms of sae.”
In particular, the first US initia submission asserted that the non-payment itself was the relevant
"condition or term of sade® That argument was plainly absurd: No contract contains terms
authorizing a customer to go bankrupt and refuse to pay. To the contrary, contracts require payment
in accordance with specified terms and conditions. Non-payment is a breach of the sales contract.

26. Initsfirst oral statement, the United States retreated from this ludicrous position. Its revised
position was that, by agreeing to extend credit to the customer, POSCO accepted a risk of non-
payment. The US asserted that, because this risk was a direct consequence of the contractual terms
that alowed the customer to delay payment, the risk could be included in the alowance for the
delayed payment terms of the sale.

217. Thisfalback positionis aso flawed. Even if one assumes that the risk of non-payment is part
of the "conditions and terms of sae" this new US argument faces an insuperable obstacle: The
Commerce Department did not make an adjustment for differencesin risk of non-payment. Instead,
the Commerce Department adjusted for the full costs of the actua non-payments by the ABC
Company — which is a very different thing.

28. So, how does the United States attempt to reconcile its legal argument with the adjustment it
actually made? In its very latest round of submissions, the United States now contends, in essence,
that the difference in "actual bad debt expenses' is a proxy for differencesin risk. It even claims that
adjusting for actua non-payments is "the only practicadl means of making due alowance for any
difference in bad debt risk."® Thislatest argument by the United States does not withstand scrutiny .

To begin with, thislatest US argument is entirely a post hoc rationalization. The DOC did not
make any finding that the risk of non-payment was higher in the United States than in Korea.
Instead, its decision to treat the cost of non-payment as a direct selling expense was based
solely on the fact that the non-payment in the United States was a direct consequence of the

® See US First Submission, para. 82 ("The United States interprets differences in ‘ conditions and terms
of sale’ asincluding differencesin selling expenses such asbad debt.") (emphasis added).

" See US Responses, para. 78; Korea' s Second Submission, paras. 60-68.

8 See US Responses, paras. 78, 80.
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fact that POSCO sold to the ABC Company. As | noted at the outset, the Panel should not
alow the United States now to substitute new reasoning for that actualy employed by the
investigating authority.

Moreover, this post hoc rationalization has absolutely no support in the record of the
invegtigations. There was no evidence of any difference in the terms of the home-market and
US sdes that made it more likely that US customers would default. Furthermore, there was
no evidence that, at the time POSCO set its prices during the investigation period, it had any
reason to believe that its risk of non-payment was higher in the United States than in Korea

More generally, there is no reason to believe that the actual non-payments in a single market
in asingle year will correspond to the risk of non-payment. In any given year alarge default
by asingle customer in one market could lead to alarge difference in actual non-payments. A
deduction for differences in "actual bad debt expenses' in a given year may grossly overdate
the true differences in risk. Simply put, the adjustment made by the DOC confused the small
risk of being hit by lightning with the large damage that is caused if one happens to be one of
the few people hit. The United States essentialy adjusted for differences in actual ex-post
insurance claims for lightning damage during a single year, when it should have adjusted for
differences in the premiums to buy a lightning insurance policy ex-ante for that year.

The US confusion about actual occurrences and risks is well illustrated by the following US
argument:

"during the period of investigation, POSCO actually recognized
greater bad debt expenses, as a proportion of sales, in the US market
than in the Korean market. This evidence would indicate that
POSCO should be charging higher prices in the US market due to the
greater proportion of bad debt expenses.”

This argument plainly confuses the fact that an event actualy happened with the question
whether it was known beforehand to be likely to happen (or, in this case, relatively more likely
to happen in the United States than in Korea). The United States assumed that because
something happened, POSCO should have known that it was going to happen and raised its
prices accordingly. In fact, however, asthe United States concedes, "there was no evidence in
either case that POSCO had any knowledge at the time of sale that ABC Company was in
precarious financial condition."™ Thisis simply a case of 20-20 hindsight.

Finally, | note that the latest US submissions offer a new argument based on accounting
principles to support its use of "actual bad debt expenses' as a proxy for risk of non-payment.
The United States claims that:

"[1]n accordance with GAAP, companies normally account for bad
debt through a reserve accounting method that is based on the
company’s experience. Therefore, the bad debt expenses reflected in
a company’s accounting records for a particular market provides a
reasonable measure of the price effect of the risk of bad debt in that
market....

9 See US Responses, para. 24.
10 See US Responses, para. 12.
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"As discussed above, companies normally account for bad debt using
a reserve accounting method that is based on the company's
historical experience. Under a reserve accounting method, the bad
debt expense recognized in a given period reflects that experience.™*

This argument does not support the US case. It is true that many companies do use "bad
debt reserves’ — which are based on estimates in light of historical experience. But the
United States has expressly conceded that "POSAM did not use a bad debt reserve™? and
"POSAM’s accounting methodology was not based on experience.™® This was consistent
with the fact that POSAM had never before had a non-payment in the United States.*

On the other hand, POSCO did use a bad debt reserve and it did caculate the amount of the
reserve based on historica experience. Nevertheless, the DOC refused to make an
adjustment for differences in terms and conditions of sale based on POSCO's records™ In
other words, the accounting principles the United States now cites would have required the
DOC to make an adjustment for POSCO’s bad debt reserve but not for POSAM’s actual
codts. That is, of course, precisely the opposite of what the DOC did.

29. Thus, an adjustment for an actual non-payment cannot be accepted as a proxy for differences
in the risk of non-payment.

(©) Bad Debt and Warranty

30. Initsfirst ora statement, the United States also made the argument that the adjustment for the
cost of unpaid sales was analogous to the adjustments normally made for warranty expenses.'
However, after Korea pointed out that the DOC normally makes the adjustment for warranty expenses
based on higtorical experience, the analogy to warranty expenses was very much down-played in the
second US submission.

3L I must confess that | was very sorry to see this analogy withdrawn. To me, it describes
precisely what was wrong with the US claim that its adjustment measured differences in the risk of
non-payment in the two markets.

32 The United States has asserted that it used the cost of non-payment during the current year as
a "dice of time" to determine the risk of non-payment.’” It asserts that this approach is "the only
practical means' of measuring risk.'® And, it suggests that POSCO is to blame if more complete
information was not available. But the analogy to warranty expenses demonstrates that these US
assertions are simply false.

3. For your reference, | have handed you pages on which | have reproduced the instructions the
DOC gave POSCO regarding the reporting of warranty expenses and bad debt expenses®  As you
can see, the DOC explicitly asked POSCO to provide historical warranty expenses data for a three

1 See US Responses, para. 80-81 (emphasis added).

12 5pe US Responses, para. 82.

13 Us Second Submission, para. 35.

14 See K orea’ s Responses Panel Questions, at 9-10 (Response C.3).

15 See US Second Submission, para. 37.

18 USFirst Oral Statement, paras. 14-15.

7 See US Second Submission, para. 34; US Responses, paras. 81-82.

18 See US Responses, paras. 78, 80.

19 These passages are taken directly from the DOC questionnaires to POSCO in the SSPC and SSSS
cases, which were reproduced in POSCO’ s questionnaire responses. See SSPC Questionnaire Responses, at B-
34, and C-38 to C-39 (ROK Ex. 87); SSSS Questionnaire Responses, at B-35 and C-38 (ROK Ex. 88).
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year period. By contrast, the DOC simply did not ask POSCO to provide information on the risks of
non-payment in the two markets. So, when the US states that it had no information to make a proper
adjustment for the risk of non-payment in this case, it is only reflecting the fact that it gave POSCO
absolutely no instructions on what information was required.

3. The United States implicitly seeks to reverse the applicable burden here, by asserting that
POSCO never provided any historical data®® It is plain, however, that the burden was on the
United States to ask for the data needed to determine what adjustments to make* Since the
United States did not ask for historical data on non-payments, it cannot now justify its use of actua
non-payment as a proxy for risk of non-payment by claiming that the record was insufficient to alow
it to measure the risk of non-payment in any other way.

2. The Fair Comparison Requirement

35. As explained in Kored's previous submissions, the "fair comparison™ requirement of the first
sentence of Article 2.4 establishes a separate and free-standing obligation. Moreover, while the
precise contours of this "fairness' requirement may be difficult to draw in the abstract, two points at a
minimum are undisputable: First, it is not fair to penaize an exporter by including "atypical" sdes
that distort the results in the analysis. Second, it also is not fair to penalize an exporter for an event
that it could not have anticipated and that was beyond its control.  Indeed, as noted in Korea's
submissions, the US courts have defined the "fairness’ required in the dumping analysis under US law
in precisely this manner.

36. The DOC's treatment of the unpaid sales plainly was not consistent with these standards. It
unfairly included in the analysis US sdles that were, by the DOC’s own admission, "atypica" and that
distorted the calculations. Moreover, its adjustment for the cost of the unpaid sales unfairly penalized
POSCO for an event that was beyond its control.

37. In response, the United States has attempted to read the "fair comparison” requirement out of
the Anti-Dumping Agreement altogether. It argues that the fair comparison requirement of the first
sentence of Article 2.4 must be deemed to be met whenever the methodologies described in the
remaining sentences of that Article have been followed.

38. That argument is, however, without merit. The first sentence of Article 2.4 explicitly
provides that "A fair comparison shall be made between the export price and the norma value." That
sentence must have substance and meaning. Any other interpretation would improperly render that
sentence "inutile."*?

30. In the interests of time, | will not address the US arguments concerning the relationship
between the Tokyo Round Code and the current version of Article 2.4 in detail. Let me just say that
the argument presented by the United States is absurd on its face. To accept the US argument, one
would have to believe that all of the provisons of Article 2:6 of the Tokyo Round Code were
discretionary — including those requiring allowances for differences affecting price comparability. *

20 See US Responses, at para. 82.

21 See Anti-Dumping Agreement, art. 2.4 (".... The authorities shall indicate to the parties in question
what information is necessary to ensure a fair comparison...."); Id., art. 6.1 ("All interested parties in an anti-
dumping investigation shall be given notice of the information which the authorities require....").

%2 see K orea' s Second Submission, paras. 77-83.

23 See US Responses to Panel Questions, para. 3 (“One possible reading of this language was that the
fair comparison was not required, but if a member wished to make one, it should do so as instructed in
Article 2.6. Thus, all of Article 2.6 could have been read as non-mandatory.” (emphasis added)).
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Such an interpretation cannot be correct, because it contradicts the provisions of GATT Article VI,
which made such alowances mandatory.

B. MULTIPLE AVERAGING

40. | shdl turn now to the second of the three main subjects at issue: The US decision to split the
period of investigation, calculate separate averages for each sub-period, "zero out" the averages for
sub-periods with "negative margins," and then combine the multiple averages into a distorted overall
average.

4. There are no facts in dispute with respect to thisissue. It is undisputed that the United States
engaged in "multiple averaging.” It is also undisputed that this methodology led to a higher dumping
margin than would have been calculated under a single-average methodology. Findly, it is
undisputed that the United States adopted this methodology because it concluded that, without
multiple-averaging, the depreciation of the Korean won during the period would have resulted in the
calculation of dumping margins that were too low.

42, The only question is whether that methodology is permitted under the provisions of the Anti-
Dumping Agreement. | believe, once more, that the issue is straightforward. For the reasons set forth
in our previous submissions, this multiple-averaging methodology is directly contrary to the
requirements of Article 2.4.2. It is dso inconsstent with the provisions of Article 24.1. And, it
violates the fair comparison requirement of Article 2.4.**

1. Article 2.4.2

43 Let me start with Article 2.4.2. As we have discussed previoudy, Article 2.4.2 of the Anti-
Dumping Agreement requires that dumping margins be calculated "on the basis of a comparison of a
weighted average norma vaue with a weighted average of prices of all comparable export
transactions or by a comparison of norma vaue and export prices on a transaction-by-transaction
basis."" This language clearly indicates that only one average normal value and one average export
price is contemplated for each comparison.

44, In its questions during the first meeting, the Panel asked us to explain how this interpretation
of Article 2.4.2 can be reconciled with the common practice of calculating separate dumping margins
for individual products or different levels of trade. While we have set forth our answer at length in
our written submissions, let me try to summarize our postion here: The key is in the phrase
"comparable transactions." Article 2.4.2 does not require one average of every single home-market
sale and another average of every single export sde. Rather, it requires a single average for all
comparable transactions. Thus, to properly understand Article 2.4.2, it is necessary to anayze the
factors that affect whether transactions are comparable.

45, As we have noted before, the word "comparable" means "capable of being compared.” In the
context of Article 2.4.2, this means that transactions that can be compared under the provisions of the
Anti-Dumping Agreement are "comparabl€e" transactions. Transactions that cannot be compared
under the provisions of the Anti-Dumping Agreement are not "comparable’ transactions.

46. There are, of course, a number of substantive limitations on the transactions that may be
compared under the Anti-Dumping Agreement — which we have listed in our submissions.
Significantly, there is no provision in the Anti-Dumping Agreement that says that sales made when
the exchange rate is a one level cannot be compared to sales when the exchange rate was at another
level. The only provision of the Agreement that addresses exchange rates is Article 2.4.1. And, the

24 See K orea’ s First Submission, paras. 4.43 - 4.63.
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United States has specifically recognized that Article 2.4.1 does not "establish[] a limit on which
transactions may be considered ‘ comparable’ within the meaning of ... Article 2.4.2."*

47. Kored's position is aso consistent with the past Panel decision in the Cotton Yarn case. In
that case, the Panel specifically concluded that "[t]he exchange rate in itsaf is not a difference
affecting price comparability." That Panel reasoned that an exchange rate "is a mere instrument for
trandating into a common currency prices that have previoudy been rendered comparable” under
other rules®®  The Panel explained that determinations of price comparability occur at a different,
earlier stage of a dumping analysis than do the actual comparisons of export price to normal value.”’
The Cotton Yarn Panel stated that the exchange rate’ s function arose "subsequently” to determinations
of price comparability.?®

2. Article 2.4.1

48 There is another problem with the multiple-averaging methodology adopted by the DOC:
That methodology is inconsistent with the framework established by Article 2.4.1 of the Agreement
for dealing with currency movements.

49, As mentioned, Article 2.4.1 is the only provison of the Anti-Dumping Agreement that
addresses exchange rates or the permissible modifications to the dumping cal culation methodology to
account for exchange rate movements. Significantly, Article 2.4.1 sets forth specia rules that apply to
situations in which the exporting country’s currency has been appreciating. However, Article 2.4.1
does not permit any adjustment to the dumping calculations to account for a depreciation of the
exporting country’s currency.  Consequently, because the multiple-averaging methodology was
adopted to account for the depreciation of the Korean won, it was inconsistent with the framework
established by Article 2.4.1.

3. " Fair Comparison" Requirement of Article 24

50. Finaly, as we have noted previoudy, the multiple-averaging methodology was particularly
unfair in the unique circumstances of the SSPC and SSSS cases. The US industry’s claims for relief
in these cases were predicated on the claim that anti-dumping orders were needed to protect the US
industry from an increase in imports after the devaluation of the Korean won.*® Because these cases
were predicated on the effects of the devauation, a fair anaysis of whether POSCO was truly
engaged in dumping necessarily should have focused on pricing data after the devauation. Yet, it
was precisaly that data that the multiple-averaging methodology effectively "walled off" from the
DOC's price comparisons.

51. The result was a dumping determination based solely on pre-devaluation data in a case that
was predicated on post-devaluation imports. Such a result is plainly unfair, and it therefore violates
the "fair comparison” requirement of Article 2.4.

25 US First Submission, para. 142.

%6 See EC — Imposition of Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, Report of the
Panel, ADP/137, adopted on 30 Oct. 1995, para. 494.

2 See Cotton Yarn, para. 501; accord United States — Imposition of Anti-Dumping Duties on Imports
of Fresh and Chilled Atlantic Salmon from Norway, Report of the Panel, ADP/87, adopted on 27 Apr. 1994,
para. 480.

28 See Cotton Yarn, para. 494.

29 See Korea' s First Submission, paras. 3.48 and 4.61.
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4. The US Justifications

52. The United States agrees that Article 2.4.2 requires the calculation of a single average normal
value and a single average export price for each "group of comparable transactions™ It also
concedes that changes in exchange rates by themselves do not "establish[] a limit on which
transactions may be considered ‘ comparable’ within the meaning of ... Article 2.4.2."**

B3. Instead, the United States offers four arguments to justify the adoption of the multiple-
averaging methodology. First, it contends that the word "comparable’ in Article 24.2 is s0
ambiguous that the investigating authorities are free to interpret it in essentialy any manner they see
fit. Second, it contends that the multiple-averaging methodology was properly adopted to ensure that
the comparisons were made "in respect of sales at as nearly as possible the same time." Third, it
argues that Korea' s arguments about multiple averaging are an impermissible attack on the practice of
"zeroing." And, fourth, it contends that the multiple averaging methodology was needed to prevent
the exchange rate shifts from "disguising” dumping. Let me address each of these argumentsin turn.

(a@ Comparable Transactions

™, I will turn first to the US arguments regarding the meaning of "comparable transactions’ in
Article 24.2. The US argues that its interpretation of the word "comparable” is entitled to
deference® Aswe have noted previoudly, this claim for deference is inconsistent with the provisions
of Artidle 17.6(ii) of the Anti-Dumping Agreement *®

55. In any event, the US claim for deference is particularly strained in this context: There is no
US interpretation of the word "comparable" to which the Panel could defer. Korea has submitted that
the word "comparable" means, in essence, "capable of being compared.”** The United States has
neither disputed that interpretation nor offered any interpretation of its own. The meaning of the word
"comparable" is smply not in dispute.

(b) The Timing Requirement of Article 2.4

56. Let me turn now to the US arguments regarding the timing requirement of Article 2.4. In its
first ord statement, the United States for the first time suggested that the multiple-averaging
methodology was adopted to implement the requirement of Article 2.4 that sales be compared at "as
nearly as possible the same time." In its second submission, this has become the principal US defense
for its methodology. This post hoc defense is, however, without merit.

57. The multiple-averaging methodology in these cases did not purport to limit the comparisons
to sales made at the same time. Indeed, that methodology did not take the amount of time between the
salesinto account at al. It did not say that the only sales that could be compared were the sales made
within the same month or week or day. Instead, it said that all sales prior to October 31 could be
included in one comparison and that all sales after November 1 could be included in another
comparison. In the Plate case, for example, this meant that sales as much as ten months apart (from
January 1 to October 31) might be included in the same comparison, but that sales one day apart (from
October 31 to November 1) could not. Such a methodology might limit the comparisons to sales
made under similar exchange rates. However, it simply does not limit the comparisons to sales at the

30 5ee US Second Submission, para. 42.

31 USFirst Submission, para. 142.

32 See US Second Submission, paras. 44-45.

33 See Korea' s First Oral Statement, para. 77; Korea’ s Second Submission, paras. 15-18.

34 See Korea's Responses to Panel Questions, at 4 (Response B.1) (quoting Webster's Third New
International Dictionary).
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sametime. Consequently, the timing requirement of Article 2.4 cannot justify the multiple-averaging
methodol ogy.

58. Moreover, the US arguments regarding the timing requirement of Article 2.4 ignore the nature
of a comparison that is based on an average norma value and export price. An average-to-average
methodology does not compare the individual transactions that are included in the calculation of the
average. Rather, the comparison is made only after the average has been calculated. When a series of
home-market sales is averaged, the result is an average home-market sale made, on average, a the
mid-point of the period. When a series of export saesis averaged, the result is an average export sae
made, on average, at the mid-point of the period. Aslong as the sales in both markets are spread in a
smilar manner throughout the period, the averaging process will result in an average home-market
sale and an average export sdle made, on average, a the same time. Thus, the averaging process
necessarily takes care of the timing requirement of Article 2.4 (unless the sales in the two markets are
weighted disproportionately in different parts of the period).

(c) Zeroing and Multiple Averaging

59. The United States has also suggested that Korea's arguments about multiple averaging are a
surreptitious attack on the practice of "zeroing” — which, the United States, contends, is explicitly
permitted by the Anti-Dumping Agreement.®® This argument is, however, off target.

60. It is true, of course, that a finding that the Anti-Dumping Agreement does not permit
"zeroing" as a genera matter would require that the DOC’'s multiple-averaging methodology be
overturned — because "zeroing" was an essential part of that methodology. Korea has, therefore,
challenged the practice of zeroing as applied through the multiple-averaging methodology in this case.
Moreover, as described in Kored' s previous submissions, it was the zeroing aspect of the multiple-
averaging methodology that led to the inflation of the dumping margins and the unfair bias in the
DOC caculations.

61. Of course, the issue of "zeroing" is not critical to Korea's position — because the provisons
of Article 2.4.2 requiring a comparison of single averages are independent of any zeroing ssues.
Nevertheless, we note for the record that Korea does not believe that zeroing is permitted as a genera
matter in dumping calculations under the Anti-Dumping Agreement.

(d) "Disguised" Dumping

62. Finally, let me turn to the real basis for the US decison — which was the DOC'’s sense that
the depreciation of the Korean won would "disguise” dumping margins unless a multiple-averaging
methodol ogy were adopted.

63. As an initial matter, 1 would note that the negotiating history underlying the averaging
provisions suggests that the Panel should be wary about accepting notions of "disguised” margins to
overrule the actua language of the provisions. As noted in our second submission, the provisions of
Article 2.4.2 represent a carefully negotiated bargain among the WTO Members on issues that were
highly contentious during the Uruguay Round negotiations®® By arguing that the single-average
methodology which is required by those provisions should be disregarded because it "disguises'
dumping margins, the United States is essentially asking the Panel to undo the careful bargain
reflected in Article 2.4.2. The Panel plainly should not accept that invitation.

35 See US Responses, para. 97.
3 See Korea's Second Submission, paras. 119-21, citing Terence P. Stewart, ed., || The GATT Uruguay
Round: A Negotiating History, 1986-1992, at 1537-43 (1993) (ROK Ex. 77).
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64. Moreover, the idea of "disguised” dumping margins in the Plate and Sheet cases is highly
biased — because it overemphasizes the higher dumping margins that result from an over-valued
currency, and ignores the lower dumping margins that result from an under-valued currency.
Throughout all of the exchange rate shifts in these cases, the prices for POSCO’s Korean and US sales
changed little®” However, the results of a comparison of those prices using the shifting exchange
rates changed dramatically. Prior to November 1997, when the won in hindsight was over-valued, the
Korean prices seemed higher than the US prices. By contrast, in November and December 1997,
when the won was apparently under-valued, the Korean prices seemed lower than the US prices.

65. The multiple-averaging methodology is biased, therefore, because it calculates one dumping
margin for the period when the won was over-vaued and a separate margin for the period when the
won was under-valued — and then effectively ignores the latter through “zeroing." A fair comparison
would not allow such abias. Instead, a fair anadysis would have given both periods equal weight, to
avoid the digtortions inherent in an analysis that examined only a period in which the exchange rate
was biased in one direction.

C. DouBLE-CONVERSION

66. | shal now turn to the third and final subject giving rise to the US erors in dispute: The
double-conversion of loca sales f