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WORLD TRADE ORGANIZATION
APPELLATE BoDY
European Communities - Regime for AB-1997-3
the Importation, Sale and Distribution
of Bananas
European Communities, Appellant/Appellee Present:
Ecuador, Guatemala, Honduras, Mexico and Bacchus, Presiding Member
the United States, Appellants/Appellees Beeby, Member

El-Naggar, Member
Belize, Cameroon, Colombia, Costa Rica,
Cote d'lvoire, Dominica, Dominican
Republic, Ghana, Grenada, Jamaica, Japan,
Nicaragua, Saint Lucia, St. Vincent and the
Grenadines, Senegal, Suriname and
Venezuela, Third Participants

l. I ntroduction

1. The European Communities and Ecuador, Guatemala, Honduras, Mexico and the United States
(the "Complaining Parties") appea from certain issues of law and legal interpretations in the Panel
Reports, European Communities - Regime for the Importation, Sale and Distribution of Bananas' (the
"Pand Reports'). ThePane wasestablished on 8 May 1996 to consider acomplaint by the Complaining
Parties against the European Communities concerning the regime for the importation, sale and distribution
of bananas established by Council Regulation (EEC) No. 404/93 of 13 February 1993 on the common
organization of the market in bananas (" Regulaion 404/93")?, and subsequent EC legidation, regulations

and administrative measures, including those reflecting the provisions of the Framework Agreement

iComplaint by Ecuador, WT/DS27/R/ECU; Complaint by Guatemalaand Honduras, WT/DS27/R/GTM, WT/DS27/R/HND;
Complaint by Mexico, WT/DS27/RIMEX; Complaint by the United States, WT/DS27/R/USA, 22 May 1997.

2Official Journal, No. L 47, 25 February 1993, p. 1.
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on Bananas (the "BFA™), which implement, supplement and amend that regime. The relevant factua
aspects of the EC common market organization for bananas are described fully at paragraphs 3.1 to
3.36 of the Panel Reports.®

2. The Pandl issued four Panel Reports that were circulated to the Members of the World Trade
Organization (the "WTQO") on 22 May 1997. The Panel Reports contain the following conclusions:

With respect to Ecuador, in paragraph 9.1 of the Report, WT/DS27/R/ECU, the Pand concluded!:

... that for thereasons outlined in this Report aspects of the European
Communities' import regime for bananas are inconsistent with its
obligationsunder Articlesl:1, 111:4, X:3and XI1I1:1 of GATT, Article
1.2 of theLicensing Agreement and Articles|l and XV1I of the GATS.
These conclusions are a so described briefly in the summary of findings.

With respect to Guatemalaand Honduras, in paragraph 9.1 of the Reports, WT/DS27/R/GTM
and WT/DS27/R/HND, the Panel concluded:

... that for thereasons outlined in this Report aspects of the European
Communities' import regime for bananas are inconsistent with its
obligations under Articles I:1, 111:4, X:3 and XIII:1 of GATT and
Article 1.3 of the Licensing Agreement. These conclusions are also
described briefly in the summary of findings.

3The following terms are used throughout this Report:

"ACP States' refersto the African, Caribbean and Pacific States which are parties to the Fourth ACP-EC
Convention of Lomé (the "Lomé Convention"), signed in Lomé, 15 December 1989, as revised by the
Agreement signed in Mauritius, 4 November 1995;

"traditional ACP States' refers to the 12 ACP States, listed in the Annex to Regulation 404/93, which
have traditionally exported bananas to the European Communities; these are Céte d'lvoire, Cameroon,
Suriname, Somalia, Jamaica, Saint Lucia, St. Vincent and the Grenadines, Dominica, Belize, Cape Verde,
Grenada and Madagascar;

"traditional ACP bananas' refers to the quantities of bananas, exported by the traditiona ACP States,
up to the quantities of bananas set out in the Annex to Regulation 404/93;

"non-traditional ACP bananas' refers to the quantities of bananas exported by the traditional ACP States
in excess of the quantities of bananas set out in the Annex to Regulation 404/93, and to the quantities
of bananas exported by banana-producing ACP States other than traditional ACP States;

"third-country bananas' refers to the quantities of bananas exported by non-ACP States to the European
Communities.
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With respect to Mexico, in paragraph 9.1 of the Report, WT/DS27/R/MEX, the Pand concluded!:

... that for thereasons outlined in this Report aspects of the European
Communities' import regime for bananas are inconsistent with its
obligationsunder Articlesl:1, 111:4, X:3and X1l1:1 of GATT, Articles
1.2 and 1.3 of the Licensing Agreement and Articles Il and XVII of
the GATS. These conclusions are also described briefly in the
summary of findings.

With respect to the United States, in paragraph 9.1 of the Report, WT/DS27/R/USA, the Panel

concluded:

... that for thereasons outlined in this Report aspects of the European
Communities' import regime for bananas are inconsistent with its
obligationsunder Articles1:1, 111:4, X:3and X1I1:1 of GATT, Article
1.3 of theLicensing Agreement and Articles|l and XV1I of the GATS.
These conclusions are a so described briefly in the summary of findings.

In each of the Panel Reports, the Panel made the following recommendation:

... that the Dispute Settlement Body request the European Communities
to bring its import regime for bananas into conformity with its
obligations under GATT, the Licensing Agreement and the GATS.

3. On 11 June 1997, theEuropean Communities notified the Dispute Settlement Body* (the" DSB")
of itsdecision to apped certain issues of law covered in the Panel Reports and certain legd interpretations
developed by the Panel, pursuant to paragraph 4 of Article 16 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes (the "DSU"), and filed a Notice of Appea with the
Appellate Body pursuant to Rule 20 of the Working Procedures for Appellate Review (the "Working
Procedures'). On 23 June 1997, the European Communities filed an appellant’ s submission pursuant
to Rule 21 of the Working Procedures. On 26 June 1997, the Complaining Partiesfiled an appellant’s
submission pursuant to Rule 23(1) of the Working Procedures. In accordance with Rule 16(2) of the
Working Procedures, and at the request of the Complaining Parties, the Appd late Body granted a two-day
extension for the filing of appellees and third participants submissions. On 9 July 1997, the
Complaining Parties filed an appellee' s submission pursuant to Rule 22 of the Working Procedures,

and the European Communities filed an appellee' s submission pursuant to Rule 23(3) of the Working

‘WT/DS27/9, 13 June 1997.
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Procedures. Ecuador also filed aseparate appellee' ssubmission onthat date. A joint third participants
submission was filed by Belize, Cameroon, Cote d'Ivoire, Dominica, Dominican Republic, Ghana,
Grenada, Jamaica, Saint Lucia, St. Vincent and the Grenadines, Senegal and Suriname (the" ACP third
participants') on 9 July 1997 pursuant to Rule 24 of theWorking Procedures. That sameday, Colombia,
Nicaragua and Japan filed third participants submissions and a joint third participants submission

was filed by Costa Rica and Venezuela.

A. Procedural Matters

4, On 10 July 1997, pursuant to Rule 16(2) of the Working Procedures, the Government of Jamaica
asked the Appellate Body to postpone the dates of the oral hearing, set out in the working schedule
for 21 and 22 July 1997, to 4 and 5 August 1997. Thisrequest was not granted as the Appellate Body
was not persuaded that there were exceptional circumstances resulting in manifest unfairness to any

participant or third participant that justified the postponement of the oral hearing in this appeal.

5. By letter of 9 July 1997, the Government of Saint Lucia submitted reasons justifying the
participation of two specialist legal advisers, who are not full-time government employees of Saint
Lucia, in the Appellate Body ora hearing. Saint Lucia argued that there are two separate issues
concerning rights of representation in WTO dispute settlement proceedings. Thefirst issueiswhether
astate may haveits case presented before apanel or the Appellate Body by privatelawyers. The second
issue dedls with the sovereign right of a state to decide who constitutes its official government
representatives or delegation. On the second, and more fundamental issue, Saint L ucia submitted that
asamatter of customary international law, no international organization hastheright to interfere with
agovernment's sovereign right to decide whom it may accredit as officids and members of its delegation.
Furthermore, Saint Lucia noted that neither the DSU nor the Working Procedures deal with the issue
of a sovereign state's entitlement to appoint its delegation or accredit persons as full and proper
representatives of its government. Saint Lucia maintained that to do so would go beyond the powers
of apanel, the Appellate Body or theWT O under customary international law. Saint L uciaal so observed
that thereisno provisioninthe DSU or in the Working Procedures requiring governments to nominate

only government employees as their counsel in WTO panel or Appellate Body proceedings.

6. The Governments of Canada and Jamaica supported the request by Saint Lucia In a letter
of 14 July 1997, Canada stated its concurrence with the proposition advanced by Saint L ucia that the
composition of aWTO Member's delegation, in the absence of any rules to the contrary, is a matter

internal tothe Member itself. Canadaarguedthat itistheMember' sright to authorizethoseindividuas
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it considers necessary or appropriate to represent its interests. Canada maintained that it is not
appropriate for a pand or the Appellate Body to verify the credentials of individuals that a Member
has authorized to participate in its delegation. By letter of 14 July 1997, Jamaica aso submitted that
a government has the right to determine the composition of its own delegation within the context of

international law and practice.

7. On 14 July 1997, the Complaining Parties filed a written submission opposing the request of
Saint Luciafor permission to allow non-governmental employeesto participatein the Appellate Body's
oral hearing in this appeal. The Complaining Parties pointed out that the Panedl ruled, in its first
substantive meeting with the parties on 10 September 1996, that the private counsel seeking to represent
Saint Lucia were not entitled to attend the Panel's meetings in this case. The Complaining Parties

noted that "the Panel's ruling is not specifically appeaed in this appeal”.

8. With respect to Saint Lucid's request that its legal advisers be granted an opportunity to
participate in the Appellate Body' s oral hearing, the Complaining Parties argued that there is no basis
for the WTO to change its established practice in this area, and that such a change would entail a
fundamental change in the premises underlying the WT O dispute settlement system. The Complaining
Parties maintained that the rules of international law governing diplomatic relations, particularly those
codified in the Vienna Convention on Diplomatic Relations®, do not support the proposition that a
government can name whomever it wants as a member of its delegation to represent it in a foreign
international body. The Complaining Parties also argued that the Vienna Convention on the
Representation of Satesin their Relations with International Organizations of a Universal Character®
has never comeinto force and hasnot been ratified by any of themajor host states, including Switzerland
and the United States, and as such is not applicable to the WTO. The Complaining Parties argued
that the law of diplomatic representation does not give states carte blanche asto whom they may appoint
to their delegations. Furthermore, with respect to the practice of other international organizations and
international tribunals, the Complaining Parties argued that where participation of outside counsd is
permitted, it is done so in accordance with specific written rules which have been negotiated and agreed

to by parties to that organization or treaty.

9. The Complaining Parties submitted that from the earliest years of the General Agreement on

Tariffsand Trade (the"GATT"), presentations by governmentsin dispute settlement proceedings have

Done at Vienna, 16 April 1961, 500 UNTS 95.
°Done at Vienna, 14 March 1975, AJIL 1975, p. 730.
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been made exclusively by government lawyersor government tradeexperts. With respect to devel oping
countries, the Complaining Partiesargued that, unlikethe practice before other internationa tribunals,
under the provisions of Article 27.2 of the DSU, developing countries are entitled to legal assistance
from the WTO Secretariat. The Complaining Parties aso cited certain policy reasons in support of
their position. WTO dispute settlement, they argued, is dispute settlement among governments, and
it is for this reason that the DSU safeguards the privacy of the parties during recourse to dispute
settlement procedures. Furthermore, the Complaining Parties asserted that if private lawyers were
allowed to participate in panel meetings and Appellate Body oral hearings, a number of questions
concerning lawyers ethics, conflicts of interest, representation of multiple governments and

confidentiality would need to be resolved.

10. On 15 July 1997, the Appellate Body notified the participants and third participants in this
appeal of its ruling that the request by Saint Lucia would be allowed. The Appellate Body said the

following:

... we can find nothing in the Marrakesh Agreement Establishing the
World Trade Organization (the "WTO Agreement"), the DSU or the
Working Procedures, nor in customary international law or the
prevailing practice of internationa tribunals, which preventsaWTO
Member from determining the composition of its delegation in Appdlate
Body proceedings. Having carefully considered the request made by
the government of Saint Lucia, and the responses dated 14 July 1997
received from Canada; Jamaica, Ecuador, Guatemala, Honduras,
Mexico and the United States, we rule that it is for aWTO Member
to decide who should represent it as members of its delegation in an
ora hearing of the Appellate Body.

11. In providing additional reasons for our ruling in this Report, it is important to note first to
what this ruling does and does not apply. A request was received from the Government of Saint Lucia
to allow the participation of two legal counsel, who are not government employees of Saint Lucia,
in the ora hearing of the Appellate Body in this appeal. Thisis not an appeal of the Panel's ruling
concerning the participation of the same counsel in the panel meetings with the parties in this case.
The Pandl's ruling was not appeaed by a party to the dispute’, and thus that ruling is not before us
inthisappea. Second, itiswell-knownthatin WTO dispute settlement proceedings, many governments

seek and obtain extensive assistance from private counsel, who are not employees of the governments

"Pursuant to Articles 16.4 and 17.4 of the DSU, only parties to adispute, and not third parties, may appeal apanel report.
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concerned, in advising on legal issues; preparing written submissions to panels as well as to the
Appellate Body; preparing written responses to questions from panels and from other parties as well
as from the Appellate Body; and other preparatory work relating to panel and Appellate Body
proceedings. These practices are not at issue before us. The sole issue before us is whether Saint

Luciais entitled to be represented by counsdl of its own choice in the Appellate Body's oral hearing.

12. We notethat there are no provisionsin the Marrakesh Agreement Establishing the World Trade
Organization (the"WTO Agreement”), inthe DSU or in the Working Procedures that specify who can
represent a government in making its representations in an oral hearing of the Appellate Body. With
respect to GATT practice, we can find no previous panel report which speaks specifically to thisissue
in the context of panel meetings with the parties. We also note that representation by counsel of a
government's own choice may well be a matter of particular significance -- especially for developing-
country Members -- to enable them to participate fully in dispute settlement proceedings. Moreover,

giventhe Appellate Body' smandateto review only issues of law or legal interpretationin panel reports,

it is particularly important that governments be represented by qualified counsel in Appellate Body
proceedings.

B. Oral Hearing

13. Theoral hearing was held on 21, 22 and 23 July 1997. In hisopening statement, the Presiding
Member of the Division reminded the participants and third participants that the purpose of the ora
hearing was to clarify and distil the legal issues raised in this appeal. The participants and third
participants presented ora arguments, were questioned by the Members of the Division hearing this
appeal, and made concluding statements. The third participants participated fully in all aspects of the

ora hearing.

I. Arguments of the Participants

A. European Communities - Appellant

14. The European Communities appeals from certain of the Panel' slegal findings and conclusions

as well as from certain legal interpretations developed by the Panel.
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1. Preliminary Issues

@ Right of the United States to Advance Claims under the GATT 1994

15. The European Communities argues that the Panel infringed Article 3.2 of the DSU by finding
that the United States has aright to advance claims under the GATT 1994. The European Communities
asserts that, as agenera principle, in any system of law, including international law, a claimant must
normally have alegal right or interest in the claim it is pursuing. The European Communities refers
to judgments of the Permanent Court of Internationa Justice (the "PCIJ") and the International Court
of Justice (the "1CJ") as support for its argument that the concept of actio popularis "is not known

to international law as it stands at present".®

16. According to the European Communities, treaty law isa" method of contracting out of general
international law". Therefore, the WTO Agreement must contain a rejection of the requirement of a
legal interest or an acceptance of the notion of actio popularisinorder to concludethat the WTO dispute
settlement system sets aside the requirement of alegal interest. The absence of such an express rule
inthe DSU or in the other covered agreementsindicates that general international law must be applied.
The European Communities maintains that the reasoning advanced by the Panel that all parties to a
treaty have an interest in its observance is a genera observation which is true for al treaties. The
European Communities submits that this has not been accepted by the ICJ as avalid proposition under

generd international law granting all parties to a multilateral treaty locus standi in al cases.

17. TheEuropean Communities a so arguesthat the provisions of Article10.2 of theDSU, allowing
aWTO Member that has "a substantia interest in the matter before a panel” to participate as a third
party, suggest afortiori that a party to adispute must show alegal interest. The European Communities
assertsthat the United Stateshas no actual or potential tradeinterest justifying itsclaim, sinceits banana
production is minimal, it has never exported bananas, and this situation is unlikely to change due to
climatic and economic conditions in the United States. In the view of the European Communities,
the Panel failsto explain how the United States has a potential trade interest in bananas, and production

alone does not suffice for a potential trade interest. The European Communities also contends that

8The European Communities refers to the South West Africa Cases (Second Phase), 1CJ Reports 1966, p. 47; the Case
Concerning the Barcelona Traction, Light, and Power Company, Limited (Second Phase), 1CJ Reports 1970, p. 32; and
the Mavrommatis Palestine Concessions Case, PCIJ (1925), Series A, No. 2, p. 12
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the United States has no right protected by WTO law to shield its own internal market from theindirect
effects of the EC banana regime.

(b) Specificity of the Request for Establishment of the Panel

18. The European Communities argues that Article 6.2 of the DSU requires that a " specific measure”
be identified, which implies that the mere identification of the legislation or regulations at issueis not
sufficient, especially if they are broad and extensive and if only specific aspects of them are being
attacked. The European Communities asserts that "specific measures at issue" should be given a
substantive meaning and not aformalistic interpretation. The European Communities submits further
that the request for establishment of a panel must at the very least make a link between the specific
measure concerned and the article of the specific agreement allegedly infringed thereby in order to
giveboth thedefending party and prospectivethird partiesaclear ideaof what thealeged infringements

are.

2. Interpretation of the Agreement on Agriculture

19. In the view of the European Communities, the Panel erred in interpreting Article 4.1 of the
Agreement on Agriculture. The European Communities submits that the Preamble of the Agreement
on Agriculture indicates that Members were aware of the uniqueness and the specificity of the negotiations
concerning agricultural productsinthe Uruguay Round ascompared to tariff negotiationsin other areas.
Two elements of this specificity are especialy important in the context of these proceedings. First,
thetransition fromahighly restrictive system, largely based on non-tariff barriers, to more open market
access for agricultural products had to be progressive. Second, the process of reform initiated by the
Agreement on Agriculture was aimed at achieving binding commitmentsin three areas: market access,
domestic support and export competition. The fundamenta achievement of this reform process was
the obligation to remove non-tariff barriers and to convert them into tariff equivaents, including tariff
guotas. The European Communities contends that the Panel's failure to take into account both the
context and the negotiating history of the Agreement on Agriculture, in particular as evidenced by the

Modalities document®, contributed to the Panel's erroneous interpretation of Article 4.1.

*Modalitiesfor the Establishment of Specific Binding CommitmentsUnder the ReformProgramme, MTN.GNG/MA/W/ 24,
20 December 1993.
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20. The European Communities argues that Article 4.1 is a substantive provision. Read in
conjunctionwith Article 1(g), it definesthe market access commitmentsregarding agricultura products
contained in the Schedules as " commitments undertaken pursuant to the Agreement on Agriculture”.
In support of itsargument, the European Communities also refersto the Panel’ sinterpretation of Article
21.1 of the Agreement on Agriculture. Intheview of the European Communities, Article21.1 confirms
the "agricultura specificity” in its clearest form and demonstrates that the rules of the Agreement on
Agriculture, including the Schedules specifically referred to in Article 4.1, supersede the provisions
of theGATT 1994 and the other Annex 1A agreements, whereappropriate. The European Communities
submits that pursuant to Article 21.1 of the Agreement on Agriculture, Article X111:2(d) of the GATT
1994 is gpplicable to market access commitments, subject to the provision of Article 4.1 of the Agreement
on Agriculture alowing the inclusion in those commitments of " other market access commitments as
specified" inthe Schedule. The European Communities does not contest that the Members Schedules
areformaly annexed to the GATT 1994. However, in goplying therule of priority in the implementation
of the WTO rules relating to agricultural products, as set out in Article 21.1 of the Agreement on
Agriculture, the provisionsof the GATT 1994 shall be applied with regard to the parts of the Schedules
concerning the agricultura products " subject to the provisions' of the Agreement on Agriculture, and
in particular, Article 4.1. The market access commitments contained in the part of each Member's
Schedule relating to agricultura products shall therefore be those resulting from the "bindings and

reductions of tariffs, and other market access commitments as specified therein”.

21. The European Communities submits further that the fact that a number of Members have used
tariff quotas, with country-specific allocations and an "others" category for making current access
commitments, is a clear indication that the practice of allocating tariff quotas in this manner was
considered acceptable under the Agreement on Agriculture. The European Communities asserts that
the Panel's conclusion that this practice is contrary to Article XIIl of the GATT 1994, and is not
protected by Article 21.1 of the Agreement on Agriculture, will destroy a large part of the results of
the Uruguay Round negotiations on agriculture relating to tariffication.

3. Interpretation of Article XlII of the GATT 1994

22. TheEuropean Communities disagreeswith severa aspectsof thePanel' sconclusionson Article
X1 of the GATT 1994. The European Communities argues that while Article XI11:2(d) does not

explicitly permit allocations on the basis of agreement with some Members not having a substantia
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interest, it does not forbid that possibility. The only unequivocal obligation flowing from Article X111,
with respect to Members not having a substantial interest, is to ensure that any Member is entitled
to have access to at least a share of the tariff rate quota that approaches, as closely as possible, the
share it would expect to receive in the absence of that tariff rate quota. The European Communities
submits that an agreement on the allocation of thetariff quota shareswith as many supplying countries
as possible cannot be against the object and purpose of Article XI11. Furthermore, theterms of Article
XI111:2(d) do not exclude the combined use of agreements and unilateral allocations for substantial
suppliers. What isimportant, for theall ocationto bein conformity with Article X111, isthat any Member
not able to reach an agreement with the importing Member should not be penalized in its access to
the tariff rate quota. The European Communities refers to the panel report in Norway - Restrictions
on Imports of Certain Textile Products™ ("Norway - Imports of Textile Products"), arguing that if the
combined use of alocation methods is allowed for Members having a substantia interest, it is aso
allowed for Members not having a substantial interest. More specifically, with respect to Guatemala,
the European Communities maintains that Guatemal a cannot be considered as having been harmed in
its trade interests in bananas in any way by the decision of the European Communities to include it
inthe" others' category, which amountsto 49 per cent of thetariff ratequota. Inaddition, the European
Communities asserts that the tariff quota reallocation rules for the BFA are not inconsistent with
Article XII1.

4, Separate Regimes

23. The European Communities argues that there are, in fact, two separate EC import regimes
for bananas. one preferential regime for traditional ACP bananas and one erga omnes regime for all
other imported bananas. The European Communities contends further that the non-discrimination
obligations of Articles I:1, X:3(a) and XIII of the GATT 1994 and Article 1.3 of the Agreement on

Import Licensing Procedures (the" Licensing Agreement™), only apply within each of thesetwo regimes.

24, The European Communities takes the view that in the context of the tariff negotiationsin the
Uruguay Round, the issue of specified quantities of traditional ACP bananas under the preferentia
treatment provided for by the Lomé Convention was never raised nor discussed, let alone negotiated
or included in the EC GATT Schedule LXXX. Legdly, thisimplies that, under the preferentia trestment

of the Lomé Convention, the specified quantities of imports of traditional ACP bananas are not part

0Adopted 18 June 1980, BISD 2795119, paras. 15-16.
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of the bound commitments of the erga omnes regime and that the obligations of the European
Communities vis-a-vis Members that are parties to the Lomé Convention have their source in the
Conventionitself and not intheGATT 1994. Furthermore, theallocation by the European Communities
of the tariff quotain the EC Schedule is not only separate from, but also irrelevant to, the allocation
of ACP preferentia quantities, and a licence for the importation of bananas at the in-quota reduced
rate could never be used to import bananas from any traditional ACP State. Therefore, the European
Communitiessubmitsthat thePanel' sconclusionthat thereisasinglelicensingregimeissimply refusing

to see what happens in the real world.

25. In support of this" separate regimes" argument, the European Communities refersto the Panel
on Newsprint.** The European Communities claims that the situations in that panel report and in this
caseareidentica, inparticular, therelationship between an erga omnestariff rate quotaand preferentia
treatment under a preferential agreement.  The European Communities admits that there is a partial
(and rather formdistic) difference between the present case and the Panel on Newsprint case in that
the preferential regime in the latter case was justified under Article XXIV of the GATT 1947. The
European Communities argues that this does not affect the relevance of the Panel on Newsprint case,
because the preferential nature of the Lomé Convention has not been contested and the European
Communities continues to believe that the Lomé Convention is justified under Article XXIV. The
European Communitiesis concerned that the Panel’ s findings woul d oblige the European Communities
toincludetraditional ACP bananasin the current tariff quotafor non-traditional ACP and third-country
bananas, i.e. to increase or modify the concessions made by the European Communities in the context
of the Uruguay Round. This would affect the balance of rights and obligations resulting from the

Uruguay Round negotiations on agriculture.

26. The European Communities submits that the Panel ignored the " objectivelega situation” that
the common organization of the market in bananas has three separate elements: an interna one, a
generd externa oneand apreferential one. The European Communities asserts that the plain language
of the GATT 1994 indicates that Article XIII applies to the non-discriminatory administration of
guantitative restrictions and tariff quotas. The European Communities contends that it has only one
tariff quota concerning bananas -- the tariff quota of 2.2 million tonnes set out in the EC Schedule --

and that the preferential quantities of traditional ACP bananas are not included in this tariff quota.

UAdopted 20 November 1984, BISD 315114, para. 55.
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5. Interpretation of the L omé Convention and Scope and Coverage of the Lomé
Waiver

27. The European Communities submits that the Panel endorsed a different interpretation of the
Lomé Convention and of the Lomé Waiver*? from the one commonly accepted by the parties to that

Convention.

28. The European Communities argues that the decision taken by the EC Council in its meeting
of 14 to 17 December 1992 reflects a clear common understanding that "... the Lomé commitments
will be met by allowing tariff-free imports from each ACP State up to atraditional level reflecting
its highest sendings (best ever) in any one year up to and including 1990. In cases where it can be
shown that investment had already been committed to a programme of expanding production, a higher
figure may be set for that ACP State”. The reasons for this decision were in Protocol 5 on Bananas
to the Lomé Convention ("Protocol 5") and in the obvious need not to waste EC public money and
trade opportunitiesthat the EC' sfinancial intervention wastrying to establish. Thebest-ever shipments
to the European Communities, by definition, are a statistical measure of past trade, but they in no way
reflect an element of the present. The European Communities argues that the Panel' s interpretation
is tantamount to reducing the words "at present" in Article 1 of Protocol 5 to redundancy. Article

1 of Protocol 5 took into account a dynamic factual situation.

29. The European Communities disagrees with the Panel's conclusion that the current licensing
system is not "an advantage” that the ACP countries enjoyed in the European Communities prior to
the introduction of the banana regime. Before 1993, the licensing system operated by the United
Kingdom and France applied only to imports from third countries, but not to traditional ACP imports.
Such an advantage, by virtue of Protocol 5, needed to be carried over into the licensing arrangements
for the "new" EC bananaregime. The European Communities argues further that Article 167 of the
Lomé Convention states that the object of the Convention isto promote trade between the ACP States
and the European Communities, and that the Lomé Convention highlightsthe importance of improving
conditionsfor market accessfor theACP States. Article167 clearly goesbeyond ameretariff preference
insofar asit also provides for the securing of "effective additional advantages'. The effectiveness of
the advantagesis akey element thereof. According to the European Communities, Protocol 5 requires

the continuation of the advantages enjoyed by traditional ACP States. Tariff preferences alone have

2The Fourth ACP-EEC Convention of Lomé, Decision of the CONTRACTING PARTIES of 9 December 1994, L/7604,
19 December 1994 (the"Lomé Waiver"); and EC - The Fourth ACP-EC Convention of Lomé, Extension of Waiver, Decision
of the WTO Genera Council of 14 October 1996, WT/L/186, 18 October 1996.
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been shown to be insufficient to ensure this. Without the combined tariff preferences and the import
licensing system, ACP bananas would not be competitive in the EC market, and the European

Communities would therefore not be able to fulfil its obligations under the Lomé Convention.

6. Licensing Agreement

30. In the view of the European Communities, the Panel erred in law in interpreting the Licensing
Agreement, inparticular, Articles1.2 and 1.3, asapplicableto tariff quotas. According tothe European
Communities, the Panel failed to distinguish appropriately "import quotas*, which are quantitative
restrictions, from "tariff quotas’, which do not limit imports but rather regulate access to a reduced
tariff rate. The European Communities asserts that Article 1.1 of the Licensing Agreement defines
an import licence as"... an application or other documentation ... to the relevant administrative body
asaprior condition for importation into the customsterritory of theimporting Member". TheEuropean
Communities argues that the EC tariff quota licence is not a prior condition for importation. It is
necessary to gain access a a reduced rate, but not to import bananas. The European Communities
submits that Article 1.1 of the Licensing Agreement covers licences which are prior conditions "for

importation”, not "for importation at a lower duty rate".

7. Articles I:1 and X:3(a) of the GATT 1994 and Article 1.3 of the Licensing
Agreement

31. With respect to the "neutrality” obligation in Article 1.3 of the Licensing Agreement, the
European Communities submits that the letter, the context and the negotiating history, and even the
Panel's own interpretation of the relationship between Article X of the GATT 1994 and Article 1.3
of the Licensing Agreement, plead against the use of Article 1.3 of the Licensing Agreement as alega
tool to comparetherequirementsof different licensing systems. The European Communities concludes
that the use of Article 1.3 of the Licensing Agreement in this way would duplicate Article 1:1 of the
GATT 1994.

32. In addition, the European Communities submits that Article X of the GATT 1994 is designed
to ensure the transparency and the impartiality of public authorities charged with the administration
of the relevant national legislation regarding trade. The raison d'étre of Article X is to ensure that
administrative actions are as neutra as possible. According to the European Communities, the Panel
distorted theinterpretation of thisprovisionin such away that Article X isnow equivaent to arepetition
of the most-favoured-nation ("MFN") provision in Article I:1 of the GATT 1994. The European
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Communities maintainsthat the Panel erred in finding that the requirements of uniformity, impartiality
and reasonablenessin ArticleX:3(a) do not refer to the administration of thelaws, regul ations, decisions
and rulings, but to the laws, regulations, decisions and rulings themselves. With respect to the
interpretation of Article 1.3 of the Licensing Agreement, the European Communities agrees with the
Panel that a perfect paralle can be made between Article X:3(a) of the GATT 1994 and Article 1.3
of the Licensing Agreement. However, Article 1.3 of the Licensing Agreement is lex specialis for the
administration of import licensing procedures, while Article X:3(a) of the GATT 1994 islex generalis

for the administration of al "laws, regulations, decisions and rulings ...". As aresult of the Panel
Reports, the European Communities queries whether it is possible to find a breach of Article X:3(a)

of the GATT 1994 without aso finding an infringement of Article 1.3 of the Licensing Agreement.

8. Interpretation of Article I11:4 of the GATT 1994

33. The European Communities asserts that the Panel erred in finding that the licensing regime
is an internal measure subject to Article I11:4 of the GATT 1994, and not a border measure, and that
the Pandl misunderstood the notion of internd measuresin the GATT 1994. The European Communities
refersto the panel report in Italian Discrimination Against Imported Agricultural Machinery™ ("Italian
Agricultural Machinery") and argues that the word "all" in that report, when referring to measures
that modify conditions of competition between domestic and imported products in domestic markets,
isconcerned withinternal measures. The European Communities assertsthat the panel reportinltalian
Agricultural Machinery stands for the proposition that Article 111 applies only to measures applied to
imported products "once they have cleared through customs".*

34. The European Communities argues that alicence is a document which isa prior condition for
applying the reduced duty-rate bound under the EC tariff quotato imported bananas. Thisall happens
before the bananas have cleared customs. According to the European Communities, the existence of
the licence is justified by operations whose very nature is that of a border operation concerning the
duty-rate applicable to that product. The European Communities asserts that the Panel confuses the
notion of border measures and the notion of adjustment at the border of an internal measure, the latter
being the subject of Ad Article Ill of the GATT 1994.

BAdopted 23 October 1958, BISD 7560.
“bid., para 11
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35. In the case of the EC licensing system, it is obvious that domestic bananas are not subject to
an import licence since they do not cross the border, do not clear customs, do not pay duty and are
not included in any tariff quota. Therefore, the very application to an import licence of the notion
of border adjustment in Ad Articlelll islegally wrong. The European Communities refersto the panel
report in United States- Section 337 of the Tariff Act of 1930™ (" United Sates- Section 337") in support
of itsinterpretation. The European Communities submitsfurther that most of the licensing procedures
are applied to persons rather than products. The European Communities refers to the panel report
inUnited Sates- Restrictionson Importsof Tuna™® (" United Sates- Importsof Tuna (1991)") in support
of itsargument that Article 111 cannot be used to compare treatment between persons but only between

products.

36. Astotheeffect of hurricanelicences, the European Communities assertsthat asimpleside-effect
resulting from the implementation of ameasure pursuing ageneral interna policy, which hasor might
have an effect on the conditions of competition, should not be considered to infringe Article I11:4 of
the GATT 1994 unless clear evidence is provided that this genera policy measure was designed to
afford protection to domestic products. The European Communities asserts that hurricane licences
are distributed only in the event of a proven catastrophe and are limited to the quantities lost due to
the devastation caused by a hurricane. Therefore, these licences are clearly a means of intervention
to support the income of those domestic producers that are harmed by the hurricane. The European
Communities points out that operators can benefit from hurricane licences in two ways: they can use
them to import bananas from third countries, or they can sell the licences. Hurricane licences by
themselves do not affect the interna sale or offering for sale of domestic bananas to the detriment of
imported bananas. The only effect they haveis an occasiona increasein the EC tariff quota. Finaly,
the European Communities asks whether WTO Members are not alowed to remedy the consequences

of naturd disasterswithintheir ownterritoriesin order to prevent their producersfrom being eliminated.

9. Interpretation of Article I:1 of the GATT 1994

37. The European Communities contends that the Panel erred in law in interpreting Article 1:1
of the GATT 1994. With respect to the activity function rules, the European Communities argues
that discrimination occursin treating identical situations differently, or in treating different situations

in the same way. The Pand's findings would amount to compelling the European Communities to

SAdopted 7 November 1989, BISD 365/345.
Unadopted, BISD 395/155, p. 195.
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treat different situations concerning operators, in the same way, and by doing so, create additional
burdens for some that would not be appropriate for the situation in which they are operating. In the
view of the European Communities, nothing in Article 1:1 of the GATT 1994 forbids a Member to

treat different situations on their merits.

38. The European Communities submits that tariff quota licences have a considerable monetary
value and confer significant advantages to the holders. The same factua reality does not exist with
regard to traditional ACP bananas. It is"simply nonsensical” to find that a violation of Article I:1
of the GATT 1994 was committed solely on the grounds that the activity function rules are not used
inthetraditional ACP licensing system. TheEuropean Communities maintainsthat theactivity function
rules were established for reasons relating to EC domestic competition policy, and that competition
policy considerations fall entirely outside the ambit of the WTO Agreement as it is currently drafted.

39. With respect to export certificates, the European Communities asserts that the possibility of
passing quota rents to banana producers " does exist" in any situation where alicensing system exists
together with limited access to a quantitative restriction or atariff quota. In theview of the European
Communities, it would be wrong to affirm that a distinction could be drawn between quota rents resulting
from an export certificate, and quotarentsarising from the existence of animport licence. TheEuropean
Communities argues that there is no advantage for Colombian, Costa Rican and Nicaraguan bananas
deriving from the requirement of export certificates. The distribution of quota rents, provided that
licences are tradeable, confers no particular advantage, nor has any effect on, the importation of
Ecuadorian, Guatemalan, Honduran and M exi can bananasinto the European Communities ascompared

with the access of BFA bananas to the EC market.

10. Measures Affecting Trade in Services

40. The European Communities submitsthat the Panel erred in law by finding that thereisno lega
basis for an a priori exclusion of measures within the EC banana import licensing regime from the
scope of the General Agreement on Trade in Services (the "GATS"). The European Communities
argues that as aresult of the Panel' sinterpretation of the scope of the GATS, thereisa"tota overlap"
between the GATT 1994 and the other Annex 1A agreements of the WTO Agreement, on the one hand,
and the GATS on the other hand. Any measure can fall under both the Annex 1A agreements and
the GATS simultaneously. The European Communities maintains that there is no indication that the
Panel examines, under the GATS, adifferent aspect or part of the EC licence alocation rules from

that examined under the GATT 1994 or the Licensing Agreement. Therefore, exactly thesame measures
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are scrutinized under the GATT 1994 and under the GATS. Intheview of the European Communities,
thisis contrary to Articles | and XXVIII of the GATS. Furthermore, this interpretation is contrary
to Article 3.2 of the DSU.

41. The European Communities assertsthat the Pandl’ sbroad interpretation of theterm " affecting”
is not supported by the text of Article XXVI11(c) of the GATS. If the category of "measuresin respect
of ... the purchase, payment or use of a service" in Article XXVIII(c) is part of the category of
"measures affecting trade in services', then the term "in respect of" describes the same relationship
astheterm "affecting”, namely that between measures and trade in services. The European Communities
maintains that for an important category of these measures, "in respect of" means the same as " affecting”.
The European Communities arguesthat thewords" for thesupply of aservice" in Article XXVIII(c)(iii)
indicate that the measures must relate to anatura or legal person in its quality of a service supplier,
or in its activity of supplying a service. In the view of the European Communities, the Panel's
interpretation neglects the combined implication of Articles | and XXVIII(c)(iii) of the GATS, i.e.
that the measures complained of must bear on the supply of aservice. Asaconsequence, the measures
at issue are measures in respect of importation of goods and measures relating to the supply of services

with respect to these goods.

42. The European Communities also asserts that the Panel' sinterpretation is not supported by the
preparatory work for the GATS. The European Communities argues that there is no indication that
the broad interpretation given to the term " affecting” in a Note by the Secretariat'’, which is referred
to by the Panel in support of itsinterpretation, was shared by the negotiators of the GATS. In addition,
introducing into a genera article on the scope of the GATS a very specific meaning of the word
"affecting”, derived from previous pand reports interpreting Article 111 of the GATT 1947, would
be taking things out of context. The European Communities also argues that the Panel's view that
thedraftersof the GATSwanted to widen the scope of the GATSby using theterm " supply of aservice"
instead of the narrower term "delivery of a service" isin no way conclusive, because it would still
need to be shown that the measures concerned were taken in respect of the " production, distribution,
marketing, sale and ddlivery of a service" within the definition of "supply of a service" in Article
XXVII1(b) of the GATS. Inthe view of the European Communities, the Panel's interpretation is not
supported by the context of the relevant GATS provisions. The European Communities argues that

the preamble of the GATS as well as other important provisions, such as Articles VI:4 and XVI of

YDefinitionsintheDraft General Agreementon Tradein Services, Note by the Secretariat, MTN.GNS/W/139, 15 October
1991.
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the GATS, giveno indication that the GATSis concerned with the indirect effects on trade in services

of measures relating to trade in goods.

43. Furthermore, the European Communities argues that the negotiators of the GATS wanted to
create an instrument of limited coverage that would be distinct ratione materiae from the GATT 1994,
and that the simultaneous application of the GATT 1994 and the GATS|eadsto aclear conflict between
the rights of one Member under one agreement and the rights of another Member under the other
agreement. In the view of the European Communities, measures targeted at trade in a certain good,
such as the imposition of an anti-dumping duty, a selective safeguard measure or a prohibitive tariff,
could have repercussions on service suppliers, in particular, distribution services, and could be
condemned under the GATS. Thiswould, in turn, impede the Member' s right to take measures under
the GATT 1994. Asafurther example of probable conflicts between the GATT 1994 and the GATS,
the European Communities mentions discriminatory measures in favour of goods taken in a customs
union pursuant to Article XX1V of theGATT 1994. Thesemay have negativerepercussionson services
supplied from non-Member countries. It isquitelikely that those repercussions would not be covered
by the restrictions inscribed in the Services Schedules of the Members of the customs union. The
European Communities asserts that asimilar problem might arise with waivers granted under Article
XXV of the GATT 1994 that alow discrimination in respect of trade in goods in relation to which
certain services could be provided. Thiswould run counter to Article Il of the GATS, and the Lomé

Waiver would become useless unless the respective services come within an Article I exemption.

44, The European Communities argues further that conflicts may occur where Members have,
in accordance with Article XV1 of the GATS, introduced restrictions into their Schedules that limit
their commitments under Article XVII. When scheduling initial commitments under Article XVII,
Members were told that there was no need to make provision in their Schedules for measures which
were not direct limitations on services trade as such, but rather were restrictions on trade in goods.
The European Communities argues that this interpretation would have scheduled limitations on trade
in goods had there been a generally-shared awareness that such measures were deemed to be covered
not just by the GATT 1994, but also by the GATS. The European Communities contends that this
inter pretation would amount to upsetting the results of the negotiations on scheduling under the GATS,
if precisely those Members that had been the most libera in their services scheduling, in particular
in the sector of distribution services, would suffer negative consegquences on their rightsin trade in
goods. The European Communities also maintains that the absence of rules of conflict and of a
hierarchical relationship between the GATT 1994 and the GAT Sindicates that an overlap was not seen
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by the negotiators to exist between the GATS and the GATT 1994, because these agreements were

believed by the negotiators to cover different domains and to apply to different kinds of measures.

45, Moreover, the European Communities argues that the Panel’ s view that, in the absence of an
overlap between the GATS and the GATT 1994, the value of Members obligations would be undermined
by the possibility of circumvention, is not supported by the object and purpose of the two agreements.
The European Communities asserts that the only example of the so-called frustration of the object and
purpose that the Panel can suggest isin the transport area, which clearly falls under Article 111:4 of
the GATT 1994. TheEuropean Communities assertsthat apart from ArticleV, Articlelll:4isprobably
theonly articleof the GATT 1994 that explicitly submitscertain servicesmeasuresto GATT disciplines.
Article111:4 applies only to alimited number of services and applies only to the extent that measures
relating to those services directly affect the competitive relationship between imported and domestic

goods.

46. The European Communities argues that as a practica result of the Panel' s conclusion that no
measures are excluded a priori from the scope of the GATS, the Panel does not demonstrate that the
impugned measures actually affect the supply of services, within the meaning of Article XXVIl1I(b),
in one of the four modes of service supply. Under the EC's view of the term "affecting”, the Panel
does not explain how rules dividing up entitlements to parts of the tariff quota for bananas among
importers constitute measuresin respect of the production, distribution, marketing or saleand delivery
of wholesde trade services by service suppliers present in the EC' s territory. The European Communities
asserts that the Pand's findings on activity functions, export certificates and hurricane licences are

also characterized by the same lack of reasoning.

11. Scope of Article Il of the GATS

47. The European Communities submits that the Panel' s finding in paragraph 7.304 of the Panel
Reports "that the obligation contained in Article I1:1 of the GATS to extend ‘treatment no less favourable
should be interpreted in casu to require providing no less favourable conditions of competition” isin
contradiction with the customary rules of interpretation of public international law. The European
Communities asserts that paragraphs 2 and 3 of Article XVII of the GATS reflect the interpretation
of theterms"treatment no lessfavourable” givento Articlelll:4 of the GATT 1994 in the pandl report,
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United States - Section 337.%% This interpretation, which is contentious, cannot be equated with the

ordinary meaning of the term "treatment no lessfavourable"' in awholly different article of the GATS.

48. In the view of the European Communities, the GATS negotiators found it necessary in the
case of Article XVI1I to include concepts from previous GATT panel reportsto clarify that the standard
of "no less favourable treatment” was one of substantive discrimination based on modification of
competitive conditions. The European Communities submits that such clarification was expressy omitted
from the MFN clause in Article I1:1 of the GATS, despite the fact that it was drafted on the same
"treatment no lessfavourable" basisas Article XVI1I of the GATS. Therefore, Articlell:1of theGATS
does not encompass the idea of substantive discrimination or the even further-reaching notion of
modification of competitive conditions. The European Communities also asserts that the concept of
"no less favourable treatment” is not limited to Article 111 of the GATT 1994. There are a number
of MFN-type clausesin the GATT 1994 which use the same wording, for example, ArticleV, paragraphs
5and 6 and Article 1X:1. Thereis, therefore, no reason to conclude that since the wording of Article
I11:4 was used, this automaticaly carries a standard of substantive discrimination, including " modification

of competitive conditions'.

49, The European Communities maintains that it is only logical that the obligations under Article
XVII of the GATS should be more onerous than those under Article Il, because Members have made
commitments and specifically opened up certain sectors, which is not the case with Article Il of the
GATS. According tothe European Communities, itisunlikely that Members, many of whom originally
viewedthe GATSMFN clause asaconditional MFN provision during the Uruguay Round, could have,
intheend, agreedto an MFN clausethat a so includesthe principle of equality of competitive conditions
without explicitly saying so.

50. Moreover, the European Communities submits that legislators may have a good knowledge
of the competitive conditions prevailing between service suppliers of that Member and those not of
that Member, but thereisusualy alack of knowledge relating to the competitive conditions prevailing
among servicesand servicesuppliers of variousthird countries. Therefore, the European Communities
contends that it may be feasible for the legidators of Membersto ensure formaly equa trestment between
third-country services and service suppliers, but it isvirtually impossible to be sure that they are also

ensuring equal competitive conditions.

BAdopted 7 November 1989, BISD 365/345.
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51. Findly, the European Communities argues that the formulation of the Pand' sfinding in paragraph
7.304 of the Panel Report, in particular, the use of the term in casu might be interpreted to mean that
the standard of equality of competitive conditionsin Article Il of the GATS applies only when, asin
this case, full commitments have been made in a sector, while the formal MFN standard would apply
for sectors without commitments. Thiswould turn Article Il into a half-conditional MFN clause and
would contradict the result of the negotiations which was to have no conditions attached to the MFN

clause.

12. Effective Date of GATS Obligations

52. The European Communities submitsthat the Panel erred initsinterpretation of what constitutes
"a situation” within the meaning of general international law as codified in Article 28 of the Vienna
Convention on the Law of Treaties (the" Vienna Convention™).*°* The European Communities maintains
that the "situation” is the aleged de facto discrimination against and between foreign suppliers which
must be proven to exist at the moment the obligations of the treaty -- in this case the GATS -- apply
totheMembers allegedly having caused the discrimination, and that such discrimination cannot lawfully
be established on the basis of the factua situation existing before the entry into force of the treaty.
The European Communities argues that the Panel failed to demonstrate that there was de facto
discrimination after the entry into force of the GATS on 1 January 1995, as the Panel relied entirely
on the Complaining Parties' data on the ownership and control of companies relating to 1992 and on
the Complaining Parties estimates on market shares of companies which were based on the situation
existing before June 1993.

13. Burden of Proof

53. According to the European Communities, the Panel misapplied the standard of burden of proof
affirmed by the Appellate Body in United States - Measure Affecting Imports of Woven Wool Shirts
and Blouses fromIndia® (" United Sates - Shirtsand BlousesfromIndia"). Accordingto that standard,
a complaining party must adduce "evidence sufficient to raise a presumption that what is claimed is
true" in order to prove its claim.? In the view of the European Communities, this burden of proof
should be satisfied, at the latest, at the first meeting of a panel.

®Done at Vienna, 23 May 1969, 1155 UNTS 331; 8 International Lega Materias, p. 679.
D\WT/DS33/AB/R, adopted 23 May 1997.
21pid., p. 14.
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54, The European Communities maintains, first, that the Panel misapplied this standard of burden
of proof in deciding which companies are a"juridical person of another Member" and are " owned",
"controlled" by or " affiliated" with ajuridical person of another Member within the meaning of Articles
XXVI1I1(m) and (n) of the GATS. The absolute minimum for any claim under the third mode of service
supply isshowing that these conditionsarefulfilled. TheEuropean Communities arguesthat the Panel,
in fact, relied exclusively on the list of aleged "banana wholesaling companies established in the
European Communities that were owned or controlled by the Complainants service suppliers, 1992"
and that this list as such gave no clear indications about ownership or control. In this respect, the
European Communities contends that, in particular, there are doubts that Del Monte was owned by
Mexican persons at the time the complaint was brought and that, for this reason, it is impossible to
argue that the Complaining Parties had satisfied the requirement of proving their claim in respect of

companies from Mexico.

55. Second, the European Communities asserts that the burden of proof has not been discharged
with respect to the distribution of the market for wholesale services for bananas between Category
A and Category B Operators. The European Communities contendsthat the Panel* s conclusion isbased
on alleged market shares for imports and production, and that it is not clear how the distribution of
market sharesin the services market can be based completely on sharesin the import and production
markets, unless one assumesthat service providers supply servicesonly in respect of their own bananas
and that there is no independent market for services in bananas in general. Findly, the European
Communities maintains that, with respect to hurricane licences, the Panel posited an unproved identity
of the class of Category B operators and of the class of "operators who include or represent EC

producers’ as well as the group of "operators who include or represent ACP producers”.

14. Definition of Wholesde Trade Services

56. The European Communities submits that the Panel erred in applying the concept of wholesale
trade services in the Provisional Central Product Classification (the "CPC Classification").?? The
European Communities argues that importation is not mentioned as one of the subordinate services
of wholesde trade services, and that, dthough the list of subordinate servicesis only illustrative, resdling
of merchandise is the core activity of wholesaers, whereas importation involves only buying and not
selling. Thelicensing regimeisan import licensing system and, therefore, does not touch the service

providers of the Complaining Parties in their wholesale service activities, but only in their import

Zprovisional Central Product Classification, United Nations Statistical Papers, Series M, No. 77, 1991.
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activities, that is, in their activities in the goods sector. The European Communities maintains that,
withrespect totheallegedly discriminatory effect of operator categories, the Panel failed to demonstrate
that there are unequal conditions of competition between service suppliers, and not between importers,
who, athough they may bea so service suppliers, arenot, inthelatter capacity, affected by thelicensing
system. The European Communities submits further that the Panel erred in law by determining that
integrated companies are service suppliers under the GATS, because normally only their products,

and not their services, appear on the market, and thus the GATS does not apply.

15. Alleged Discrimination Under Articles Il and XVII of the GATS

€) Operator Category Rules

57. TheEuropean Communities argues, inthealternative, that the EC licensing system for bananas
is not discriminatory under Articles |l and XVII of the GATS. Therefore, the Panel erred in law by
condemning the operator category rules under Articles Il and XVII of the GATS. The European
Communities contendsthat, inthefinal analysis, the operator category rulesare condemned principally
because of statistical evidence on market shares. The European Communities refersto the panel report
in United Sates - Taxes on Automobiles® where the panel |ooked at the statistical evidence, and beyond
the dominant presence of imported goods in the sector of the market affected by the measure, in order
to determine whether the measure had the "aim and effect” of affording protection to domestic
production. TheEuropean Communities contendsthat thevariousaspectsof thelicensing system pursue
legitimatepoliciesand arenot inherently discriminatory in effect or design. TheEuropean Communities
asserts, therefore, that the Panel should have looked beyond the fact that, because of reasons related
to the historical development of the banana distribution sector, service suppliers of the Complaining

Parties are concentrated in one segment of the market, and EC and ACP suppliersin another segment.

58. The European Communities contends that the legitimate aim of the operator category rules,
as recognized by the European Court of Justice (the "ECJ"), is to establish a machinery for dividing
the tariff quota among the different categories of traders concerned, to encourage operators dealing
in EC and traditionad ACP bananas to obtain supplies of third-country bananas and to encourage importers
of third-country bananasto distribute EC and ACP bananas. ThiscorrespondswiththeEC'sobjectives
of integrating the various national markets and of harmonizing the differing situations of bananatraders

in the various Member States. The European Communities maintains that to achieve "mutual

ZDS3VUR, 11 October 1994, unadopted.
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interpenetration” of the markets of the various Member States, a system of transferability of licences
was used. The operator category rules served the purpose of distributing the quota rents among operators
inthemarket. Thefact that service suppliersof the Complaining Partiesmay havebeen over-represented
in one category in particular (Category A), and may have significant but not overwhelming representation
in another category (Category B) is, initself, no basisfor arguing that the operator category rulesafford
protection to EC (or ACP) service suppliers. Furthermore, in terms of conditions of competition,
operator category rules do not have the effect of affording protection to service suppliers of domestic-

or ACP-origin as they leave a commercia choice to the operators.

(b) Activity Function Rules

59. The European Communities maintainsthat EC activity function rulesaimto correct theposition
of all ripeners vis-a-vis al suppliers of bananas and seek to maintain the ripeners bargaining power
in relation to their commercia partners as it was before the creation of the tariff quota. The effect
of activity function rulesis highly dependent on the commercial choices of operators. Operators who
supplied wholesale services primarily for bananas that were brought under the tariff quota can avoid,
or reduce, the extent to which they are subject to activity function rules by extending their services
toinclude EC and ACP bananas. The European Communities further submits that primary importers

can resort to "licence pooling” or having bananas ripened under contract.

(© Hurricane Licences

60. The European Communities asserts that hurricane licences are intended to compensate those
who suffer directly from damage caused by tropical storms. The European Communities argues that
the fact that compensation benefits those persons who have the nationality of the country where the
disaster took place, does not necessarily signify that such measures are discriminatory and modify the
conditions of competition under Article XVII of the GATS. There is no infringement of Article Il
of theGATS, asthereisnoformal, or hidden defacto, distinction asto operators. Thereisnoindication
in the hurricane licence rules that operators that are not ACP-owned or -controlled cannot own or

represent ACP producers on the same basis as ACP or EC-owned or -controlled operators.

16. Nullification or Impairment

61. The European Communities arguesthat the Panel erredin paragraph 7.398 of the Panel Report
initsapplication of thestandard of rebuttal under Article3.8 of the DSU in concluding that the European
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Communities had not succeeded in rebutting the presumption that there was nullification or impairment
with respect to al of the Complaining Parties. The EC's argument related only to the United States,
and was that the United States lacked a lega right or interest with respect to the GATT 1994. This
is one of the exceptiona cases where the presumption of nullification or impairment in Article 3.8
of the DSU could be rebutted, because of the absence of any trade damage to the United States, due
to itslack of exports of bananas. The European Communities submits that the United States has never
exported bananas to the European Communities or anywhere elsein theworld. Demonstrating alack
of any trade damage is a recognized way in the GATT of rebutting the presumption of nullification
or impairment. As the Panel failed to rule on the issue of United States export statistics, it is not
capable of deciding that the European Communities has not succeeded in rebutting the presumption
of nullification and impairment. The European Communities contends that this is a clear failure by
the Panel to objectively assessthe matter beforeit, asrequired under Article 11 of theDSU. Moreover,
the Panel erred in law in its application of the standard of rebuttal under Article 3.8 of the DSU by
assuming that the EC's rebuttal was based on mere quantitative el ements when it was based on the
United States' proven incapacity to grasp competitive opportunitiesin the bananaexport market. Thus,
the Pandl rendered meaningless the possibility of rebutting the presumption under Article 3.8 of the
DSU. The European Communities also submits that the Panel infringed Article 9 of the DSU by not
ruling separately on the position of the United States. The rights which the European Communities
would have enjoyed if separate panels had been established have been impaired under Article 9 of the
DSU.

B. Ecuador, Guatemala, Honduras, Mexico and the United States - Appellees

1. Trade in Goods

€) Country Allocations

62. The Complaining Parties submit that the Panel correctly found the "two regimes’ argument
of the European Communities to be irrelevant for WTO purposes. The Complaining Parties argue
that nothing in the text of Article XI1II of the GATT 1994 suggests that the obligations concerning
"restrictions" and "shares" of trade or imports can be avoided by creating lega formalities, such as
"separate regimes’, for administrative or other reasons. The Complaining Parties argue further that
the insistence by the European Communities that it has "only one tariff quota concerning bananas’
is neither legally relevant nor factualy correct. Article Xl of the GATT 1994 clearly does not
distinguish between quota allocations reflected in a Schedule and those that are not. In the view of
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the Complaining Parties, the panel report in Norway - Imports of Textile Products™ confirms that creating
separate regimes for certain devel oping countries does not permit a Member to avoid its Article XllII
obligations. The Complaining Parties also argue that the Panel on Newsprint® does not support the
"separateregimes’ argument because thejustification of the preferential treatment under Article XXI1V
of the GATT 1994 was crucial in the Panel on Newsprint case, and no such justification exists in this
case. Inresponsetothe EC' s concern about themodification of its obligations, the Complaining Parties
arguethat the Panel has not modified the EC's obligations under its Schedule but has insisted that these
obligations be observed for the benefit of al concerned. Therefore, the Panel correctly concluded
that al of the EC' s country-specific all ocations must be considered together in determining consistency
with Article X111 of the GATT 1994.

63. The Complaining Parties submit that the Panel correctly concluded that EC allocationsto non-
substantia suppliers are inconsistent with Article X111 of the GATT 1994. They argue that the text
of Article XI1I1:2(d) of the GATT 1994, in particular the word "dl", amply supports the Panel's
conclusion that the combined use of agreements and unilateral allocations for the alocation among
Members having a substantid interest is inconsistent with Article X111:2(d). In support of their argument,
the Complaining Parties refer to the panel report in Norway - Imports of Textile Products® and to the
drafting history of the GATT 1947.2" The Complaining Parties argue that if Article X111 of the GATT
1994 does not alow the combined use of agreementsand unilateral alocationsfor theallocation among
Members having asubstantial interest, it also does not allow the combined usefor the alocation among
Members without a substantia interest. Concerning the EC's argument as to allocations to Members
without a substantial interest, the Complaining Parties argue that Article X111 of the GATT 1994 is
unambiguous in requiring that the administration of quantitative restrictions and country-specific
alocations must be non-discriminatory and reflective of recent trade patterns. The European
Communities persists, against both the text and the object and purpose of Article XlI1, in defending
thearbitrary assignments of sharesbased on agreementswith suppliersregardless of their level of trade.
Additionally, the Complaining Parties assert that Article XI111:2(d) recognizes that it may indeed not
always be practicable to reach agreement with all suppliers, but it is precisely for such situations that
ArticleXIll:2(d) providesfor thepossibility of assigning country-specific allocationsbased on historical

%Adopted 18 June 1980, BISD 275119, paras. 15, 16 and 18.
ZAdopted 20 November 1984, BISD 315114
%Adopted 18 June 1980, BISD 279119, paras. 15-16.

ZReport of the First Session of the London Preparatory Committee of the United Nations Conference on Trade and
Employment, UN Document EPCT/33, October 1946, p. 14, referred to in the Complaining Parties appellee’'s submission,
para. 36.
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shares. However, the EC's insistence that Members cannot be considered as " having been harmed"
by their inclusion in the "others" category ignores basic economic redlities and the underlying tenets
of Article XI1I. Country-specific allocationsarerecognized in Article X111:2 as an advantage for which
specific rules are required to carry out the genera principle in Article XI11:1 of non-discrimination.
The Complaining Parties assert further that a Member may reallocate unused amounts of a quota or
tariff quota among other supplying Members, but Article XI11:2 of the GATT 1994 does not permit

this to be done in a discriminatory manner.

64. The Complaining Parties submit that the Panel correctly found that Article 21.1 of the Agreement
on Agricultureis not a defence to the inconsistencies with Article X111 of the GATT 1994 found with
respect to the EC's country-specific alocations. The Panel properly dismissed the EC's contention
that Article4.1 of the Agreement on Agriculture effectively incorporates GATT-inconsistent provisions
of the Schedul esinto the Agreement on Agricultureand thereby legitimizesthem. Theordinary meaning
of Article4.1 of the Agreement on Agriculture does not permit it to be read as a substantive provision.
The Complaining Parties argue that, had the drafters wished to incorporate the Schedul es by reference
into the Agreement on Agriculture, they could have done so explicitly. No provision of the Agreement
on Agricultureclasheswith Article X111 of theGATT 1994. Accordingly, Article21.1 of the Agreement
on Agriculture is not relevant, and Article X1l of the GATT 1994 applies to the EC tariff quota
alocations. The Pand's findings are fully supported by the object and purpose of the Agreement on
Agriculture, which is to make agricultura products subject to strengthened and more operationally-
effective GATT rules. Finally, the Complaining Parties assert that the fact that the " current access'
tariff quotas of many WTO Members include country-specific alocations does not support the EC's
argument. Therelated alegation by the European Communities that other countries have disregarded
Article X1l of the GATT 1994 is factualy unsupported. However, even if true, it cannot serve to
contradict the ordinary meaning of the relevant terms of the Agreement on Agriculture nor to endorse

the EC violations.

(b) Licensing Agreement

65. The Complaining Parties submit that the Panel correctly found that the Licensing Agreement
applies to licensing procedures for tariff quotas. In their view, the European Communities cannot
factually dispute that import licences arerequired as aprior condition for importing in-quota bananas.
Moreover, this in-quota quantity comprises the sum tota of third-country and non-traditional ACP
bananas entering the EC market. According to the Complaining Parties, the context of Article 1.1

of the Licensing Agreement, aswell as Articles 3.2, 3.3 and the Preamble of the Licensing Agreement,
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and prior GATT practice on the notion of "restriction”, confirm that the Licensing Agreement also
applies to licensing procedures for tariff quotas. The Complaining Parties also argue that a major
achievement of the Uruguay Round agriculture negotiationswasthelarge-scal e conversion of non-tariff
barriers to tariff quotas. They maintain that making tariff quotas an exception to the disciplines of

the Licensing Agreement would directly contradict the trend towards transparency and predictability.

66. Finally, the Complaining Parties contend that the Panel properly concluded that the issuance
of hurricane licences exclusively to ACP and EC producers and producer organizations, or operators
including or directly representing them, but not to third-country producers and producer organizations
or operatorsincluding or directly representing them, wasinconsistent with therequirement of " neutrality

in application" contained in Article 1.3 of the Licensing Agreement.

(© Article 1l of the GATT 1994

67. The Complaining Parties submit that the Panel correctly found that the distribution of Category
B licences conditioned on purchases of EC bananasisinconsistent with Articlelll:4 of the GATT 1994.
According to the Complaining Parties, the text of Article 111:4 indicates coverage beyond legislation
directly regulating or governing the sale of domestic and like imported products. In support of this
argument, the Complaining Parties refer to the panel report in Italian Agricultural Machinery”® and
to the Interpretative Note Ad Article Il of the GATT 1994. Referring to the panel report in United
Sates - Section 337, the Complaining Parties argue that the dispositive issue under Article I11:4 is
whether a discriminatory advantage is affecting the sale or purchase of the domestic product.® In
response to the EC's argument relating to the panel reports in United States - Imports of Tuna (1991)
and United States - Section 337, the Complaining Partiesassert that these panel reportsshow that Article
I11 does apply to al measures affecting trade in goods. The Complaining Parties insist that the object
of Articlelll isto ensure that Members accord foreign products no less favourable treatment than like
domestic products in the application of any measure affecting the internal sale of products, regardliess
of whether it gppliesinternaly or at the border. The Complaining Parties further assert that the European
Communities cannot claim that imported products are treated under the Category B rulesin the same
way as domestic products, once they have cleared customs. In support of this argument, they refer
to the statement of the pand in Italian Agricultural Machinery that any measure that "modif[ies] the

conditionsof competition between thedomesticandimported productsontheinternal market”, including

ZAdopted 23 October 1958, BISD 75/60, para. 11.
PAdopted 7 November 1989, BISD 365/345, para. 5.10.
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one that encourages domestic purchases of nationa goods, violates Article I11:1 of the GATT 1994.%
Referring to the Appellate Body' s previous ruling that Article I11: 1 isagenera principle that informs
the rest of Article 111, the Complaining Parties argue that given Category B's explicit incentive to
purchase EC bananas, the" design and architecture" of themeasureto afford protection to EC producers

is clear.

(d) Article I:1 of the GATT 1994

68. The Complaining Parties submit that the Panel correctly found the activity function rules to
beinconsistent with Articlel:1 of the GATT 1994. Incontrast to the activity functionrules, thesimpler
procedures applicable to ACP bananas congtitute a clear regulatory "advantage' in violation of ArticleI:1
of the GATT 1994. In support of their argument, the Complaining Parties refer to the panel report
in United Sates - Denial of Most-Favoured-Nation Treatment asto Non-Rubber Footwear from Brazil*
("United States - Non-Rubber Footwear"). None of therationalesinvoked by the European Communities
injustificationfor the activity function rules -- such asthat ACP importsare"inherently less profitable”
and that different "situations concerning operators’ require a different allocation of quota rents --
legitimizes regul ations which discriminate explicitly among like products on the basis of their origin.*
The Complaining Parties add that Article1:1 of the GATT 1994 applies to any "rules or formalities’,
and that the EC's argument that measures intended to implement competition policies are somehow
"outside of the WTO" is "confused and groundless".

69. According to the Complaining Parties, the European Communities themselves recognized the
commercia vaue of the export certificates in the European Commission Report on the EC Banana
Regime, in which the European Commission indicated that export certificates helped the BFA countries
"share in the economic benefits of the tariff quota'.*® The Complaining Parties argue that export
certificates accord holders in BFA countries preferential bargaining leverage to extract a share of the

guota rent for their fruit exported to the European Communities, and hence give BFA countries a

®Adopted 23 October 1958, BISD 75/60, para. 12.

SiAppellate Body Report, Japan - Taxes on Alcoholic Beverages ("Japan - Alcoholic Beverages'), WT/DSS/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996, p. 18.

2Adopted 19 June 1992, BISD 399128, paras. 6.8-6.17.
Fbid., para. 6.11.

%Commission of the European Communities, Report onthe EC Banana Regime, V1/5671/94, July 1994, p. 12, contained
in the Complaining Parties first submission to the Panel.
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competitive advantage over other Latin American suppliers. This "possibility" (i.e. privilege) was
requested by the BFA countries.

(e Article X of the GATT 1994

70. The Complaining Parties submit that the Panel correctly found that the licensing procedures
applicableto Latin American bananasdiffer from, and go significantly beyond, thoserequiredinrespect
of traditional ACP bananasin violation of Article X:3(a) of the GATT 1994. Because everything from
border measures to internal measures falls within the language of Article X:1 of the GATT 1994, and
becausetheimport li censing proceduresof the European Communitiesconstituteinternal lawsregulating
border measures, the Complaining Parties conclude that the procedures at issue fall well within the
scope of Article X:1 of the GATT 1994. The language of Article X:3(a) prohibits the application of
two significantly different, origin-based sets of licensing procedures. The Complaining Parties argue
that the Panel resteditsfindingson areview of thedifferent EC procedures, not on the operator category
and activity function rulesthemsdlves. The Pand's andysis specificaly reviewed the licensing procedures
a issue and not the enabling laws as such. Furthermore, there is no support in the WTO for the
proposition that Article | and Article X of the GATT 1994 cannot overlap. The fact that the EC
discriminatory import procedures are inconsistent with the uniformity requirement of Article X:3(a)
does not mean that the licensing rules themselves cannot represent "rules and formalities' that have
not been accorded immediately and unconditionally to like products of all originsin violation of Article
| of the GATT 1994. The Panel correctly found that the EC practices violated both Articles | and
X of the GATT 1994. In responseto the EC's argument that Article 1.3 of the Licensing Agreement
islex specialis, and that the Panel must therefore make concurrent findings under both Article X:3(a)
of the GATT 1994 aslex generalisand Article 1. 3 of the Licensing Agreement, the Complaining Parties
submit that it is only in the event of conflict between the GATT 1994 and aprovision of another Annex

1A agreement (such as the Licensing Agreement), that the provision of the latter agreement prevails.

® Hurricane Licences

71. Furthermore, the Complaining Parties assert that the Panel correctly found that hurricane licences
created an incentive to purchase EC bananasin violation of Articlelll:4 of the GATT 1994. Operators
that purchase EC bananas can expect in the event of a hurricane to be compensated for both their lost
volume in the form of extra "hurricane licences' and with respect to their reference quantities for
purposes of future licensing entitlement. Therefore, operators are being encouraged, by way of hurricane

licences, to purchase EC bananas instead of "Latin American bananas' in violation of Article 111:4
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of the GATT 1994. AccordingtotheComplaining Parties, irrespective of theimpact hurricanelicences
may have had on the tariff quota, the incentive such licences create to purchase EC bananasis aclear,
discriminatory modification of conditionsof competitioninviolation of Articlelll:4 of the GATT 1994.
Finally, the Complaining Partiesassert that WTO Membersareentitled to afford " occasiona protection
against the effects of natural disasters’, but they may not do so through discriminatory measures that

encourage the purchase of EC bananas.

72. The Complaining Parties assert that the Pand properly concluded that there is nothing in Protocol
5 that suggests that the European Communities isrequired to apply other factors to increase the shares
of ACP countries above their best-ever export levels before 1991. They argue further that the plain
language of Article 1 of Protocol 5 makes clear that it means past and present ACP "access to its
traditional markets and its advantages on those markets,” and not pending or contemplated ACP
investments in production that may or may not materialize at some future time in the form of trade
in the EC market. The Complaining Parties contend that operator category rules were not formerly
enjoyed by ACP countries, and are not required to provide access to traditional markets, and that there
are other methods consistent with WTO rules by which the European Communities could assist the
ACP countriesin competing in the EC market. During the Pand proceedings, the European Communities

declined to put forward any factsrelating to the "past" "situation" concerning import licence systems.
TheComplaining Partiesarguethat evenif this"factual" issueisreviewable, the EC' s belated assertion
that licences for third-country banana imports "were a permanent market management system"” is

inconsistent with statements made during the Panel proceedings.

2. General Agreement on Trade in Services

€) Threshold Lega Issues

73. With respect to all issues concerning the GATS raised in this appeal, the Complaining Parties
arguethat the Panel was correct. The Complaining Parties ask the Appellate Body to affirm the Panel's
findings on the GATS.

74. The Complaining Parties submit that the ordinary meaning of the GATS, in its context, establishes
that it has abroad scope and that the Panel correctly concluded that the GATS appliesto al measures
affecting the marketplace for services, including services measuresthat dso relate to goods. The ordinary
meaning of the term "affecting” is " having an effect on" or "having animpact on". The Complaining

Parties contend that the negotiators of the GATS clarified the inclusive nature of the terms "trade in
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services' and "supply of aservice" by adding the illustration found in Article XXVI111(c) of the GATS
and, that this, together with the ordinary meaning of the term "affecting”, makes plain that the scope
of the GATS is "as sweeping as possible”. The Complaining Parties argue that the European
Communitiesisincorrect in claiming that "affecting” and "in respect of" areused in parallel in Article
XXVIII(c) of the GATS. What follows the phrase "affecting” is "trade in services' and, by contrast,
what follows the phrase "in respect of" is not "trade in services'. The Panel was, therefore, correct

in rejecting the EC's argument.

75. The Complaining Parties also maintain that this broad ordinary meaning is confirmed by the
broad interpretation of Articlelll of the GATT by previous panels. The Complaining Parties maintain
that the drafters of the GATS were generadly familiar with such basic GATT concepts®, and that this
includes the Note by the GATT Secretariat issued to the GATS negotiators.®® A Secretariat Note of
this sort, issued generaly to al delegations participating in the negotiations, is a legitimate part of
the preparatory work of the GATS for the purpose of confirming the ordinary meaning of the text --

in this case, its broad scope.

76. The Complaining Parties submit that the Panel properly found that the mutual exclusivity of
the GATT 1994 and the GATS would be fundamentally at odds with the object and purpose of both
agreements. Insupport of thisargument, the Complaining Parties set out anumber of " goods measures’
that do not directly regulate a service per se, but place foreign-owned firms at a distinct competitive
disadvantage.*” The acceptance of the argument of the European Communities that measuresregulating
goods are excluded from the GATS disciplines would seriously erode service commitments made in
the goods distribution sector -- both wholesaling and retailing. The Complaining Parties maintain that
the entire sector is devoted to the distribution of goods and that measures affecting this sector will,
by definition, have adirect or indirect connection with goods. In support of their argument as to the
possibility of "overlaps' between the GATT 1994 and the GATS, the Complaining Parties refer aso
to the Appellate Body Report in Canada - Certain Measures Concerning Periodicals (" Canada -
Periodicals").®

%The Complaining Parties refer in particular to the panel report, Italian Agricultural Machinery, adopted 23 October
1958, BISD 75/60.

®DefinitionsintheDraft General Agreementon Tradein Services, Note by the Secretariat, MTN.GNS'W/139, 15 October
1991, para. 12.

S"Complaining Parties appellee's submission, para. 193.
BNT/DSIVAB/R, adopted 30 July 1997.
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77. In response to the arguments of the European Communities concerning anti-dumping duties
and preferential treatment of goods under free trade agreements, the Complaining Parties submit that
the relevance of these arguments is not clear as the GATS violations in this case were not based on
the fact that the European Communities provided greater market access to EC and ACP bananas than
to "Latin American bananas'. In reply to the argument by the European Communities on the GATT
exceptions and waivers, the Complaining Parties submit that the Panel properly described this issue
not as a fundamental issue of overlap between the GATT 1994 and the GATS, but rather as an issue
of the "appropriate drafting of waivers'. With respect to the EC's argument concerning scheduling,
the Complaining Parties maintain that, had the negotiators understood that al goods-related measures
wereautomatically exempted from the GATS, they would not have extended the GAT Stoincludeentire
sectors -- such as distribution and freight transportation -- devoted entirely to the sale and movement
of such goods. Finaly, in response to the argument by the European Communities on the absence
of any provision in the WTO agreements to resolve conflicts between the GATT 1994 and the GATS,
the Complaining Parties submit that the framers of the GATS did not adopt arule of exclusivity, and
thus some sort of "unspoken hierarchy”, because they did not perceive any "overlap" to have any

significant consequences.

78. The Complaining Parties submit that the Panel correctly concluded that Articlell of the GATS
appliestoinstancesof defacto discrimination. TheComplaining Partiesarguethat the phrase” treatment
no less favourable" in Article Il of the GATS is unqualified and therefore not limited to measures
embodying de jure discrimination, but rather by its terms gppliesto all less favourable trestment, whether
or not the fact that it is less favourable is apparent from the face of the measure. The Complaining
Parties agree also with the Panel that Article 1l of the GATT 1994 is an important context for the
interpretation of Article Il of the GATS, and that the prior interpretation of the phrase "treatment no
lessfavourable" in Articlelll:4 by GATT panels confirms the broad plain meaning of the same phrase
asused in Article Il of the GATS. Articlell:2 of the GATS and the Annex on Article Il Exemptions,
which set out elaboratelisting and review proceduresfor MFN exemptions, provide additional relevant
context. The Complaining Parties observe that it is difficult to imagine why the negotiators would
provide such procedures if Members were at liberty to adopt discriminatory measuresin any event,
escaping coverageof Articlell unlessthediscriminationis"forma” indesign. TheComplaining Parties
also support the Panel’ sreasoning in that the additional paragraphs2 and 3in ArticleXV1I of the GATS
neither add to, nor subtract from, the"treatment no lessfavourable" standard. The Complaining Parties

agree with the Panel in that the narrow "formal" interpretation of the MFN standard in Article I1:1
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of the GAT Swould beincompatiblewith its non-discrimination objective and purpose. Thenegotiating
history of the MFN clause in the GATS confirms that the "trestment no less favourable" standard was
intended to require effective equality of opportunities and that the GATS negotiators were made fully
aware that it had been interpreted in that way by the panel report in United States - Section 337.%
In support of thisargument, the Complaining Partiesrefer to aNoteby the GATT Secretariat reviewing
various non-discrimination concepts in the context of offering possible MFN options for the Group

of Negotiations on Services.*

(b) Application of GATS to the EC Licensing System

79. The Complaining Parties submit that the Panel correctly concluded that the EC licensing rules
affected trade in wholesale trade services. In response to the EC's argument relating to the coverage
of the definition of wholesal e trade services, the Complaining Partiesarguethat, infact, buying directly
affects selling, and that if a wholesaler cannot buy bananas, he cannot sell them. The Complaining
Parties submit that the EC's argument on integrated companies is irrelevant since the Complaining
Parties demonstrated that their main distribution companies distributed bananas they had purchased
from independent Latin American growers, in addition to bananas they grew themselves. In so far
as trade in wholesale services for bananas was affected through import licences, the banana regime
effectively regulated the access of bananawhol esal ersto the most important item they needed to provide

wholesale trade services -- namely, bananas.

80. TheComplaining Partiescontend that the Panel properly concluded that operator category rules,
activity function rules and hurricane licences modify competitive conditionsin favour of EC and ACP
wholesale distribution firms in comparison to like third-country firms and are, therefore, inconsistent
with both Articles Il and XVII of the GATS. The Complaining Parties do not agree with the EC's
"aims and effects’ argument. The Complaining Parties note that the European Communities did not
take this position before the Panel, that the European Communities does not indicate what in the text
of the GATScallsfor such aninquiry, and that the Appellate Body has found previously that the proper
inquiry inapplying the national treatment principle of Articlelll:1 of the GATT 1994 isnot ameasure's

"aimand effect” but rather an examinationof ... theunderlying criteriaused inaparticular ... measure,

®Adopted 7 November 1989, BISD 365/345, para. 5.11.

““Most-Favoured-Nation Treatment and Non-Discrimination Under The General Agreement on Tariffs and Trade, Note
by the Secretariat, MTN.GNS/W/103, 12 June 1990.
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itsstructure, and itsoverall application to ascertain whether it isapplied in away that affords protection
to domestic products'.*

81. In response to the argument by the European Communities that the aim of operator categories
isto encourage "interpenetration” of markets, the Complaining Parties contend that this statement ignores
the one-way transfer to EC and ACP firms of an entitlement to a portion of the business that had
historically beenin thehands of the Complaining Parties distributors. The Complaining Partiesfurther
submit that the market integration claim by the European Communitiesis legdly irrelevant under Articles
I1'and XVI1I of the GATSand that ArticleV of the GATS governing market integration does not relieve
the European Communities from either its national treatment or its MFN obligation vis-a-vis ACP and
third-country service suppliers. The Complaining Parties refer to the EC's argument that operator
categories were motivated largely by the legitimate need to promote competition by distributing quota
rents"in away whichwas not skewed by the existing market situation”.*? According tothe Complaining
Parties, this is just another way of saying that the European Communities wished to re-arrange the
"existing market situation" by moving business and resources from one group of service suppliersto
another. The Complaining Parties aso argue that the European Communities did not justify operator
categories on the basis of competition policy concerns in any of the relevant directives establishing
the measure. In response to the EC's argument that operator categories do not have an inherently
discriminatory effect, the Complaining Partiesarguethat thisisan inappropriate effort by the European
Communities to place factual issues before the Appellate Body. In their view, operator categories are
"inherently" discriminatory despite the EC's argument that all suppliers are on an equa footing to
competefor access to supplies of the EC and ACP bananas. Unlikethewholesalers of the Complaining
Parties, those of the European Communities and the ACP Statesarenot required toinitiate new business

relationships in new regions in order to win back their traditiona business.

82. With respect to the rea design and operation of activity function allocations, the Complaining
Parties submit that, sincethe Panel' sassessment wasin large part afactua inquiry, the Appellate Body
should not interfere lightly with it. I1nresponse to the EC argument on the prevention of concentration
of economic bargaining power in the hands of the large multinational companies, the Complaining

Parties argue that this confirms the Panel' s analysis that the allocation to ripenerswas in fact designed

“Appellate Body Report, Japan - Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DSLVAB/R, adopted
1 November 1996, p. 29.

“EC's appellant's submission, para. 311.
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to tilt the competitive environment against the Complaining Parties’ firms. Furthermore, the Complaining
Partiesreject theargument by the European Communitiesthat therewerevariousopportunitiesavail able
to avoid actua loss of market share, as such options involve substantial cost merely to regain former
business. Asaresult, Complaining Parties' firmshave acompetitivedisadvantage over EC firmswhich
have not been required to make purchases or investments in order to retain their traditiona banana

business.

83. With respect to the allocation of hurricane licences, the Complaining Parties do not question
thelegitimacy of providing relief in the case of natural disasters, but rather the mechanism the European
Communities has chosen to provide disaster relief. The Panel correctly found that this mechanism,
in fact, increases the already large and discriminatory 30 per cent share of the tariff quota given
predominantly to firmsfrom the European Communities and the ACP States. However, the mechanism
for hurricane licences places firms of the Complaining Parties origin at a competitive disadvantage

vis-a-vis EC and ACP operators from whom they package the licences.

84. In response to the EC's argument with respect to Article 28 of the Vienna Convention, the
Complaining Parties argue that the Panel correctly characterized the measure at issue as continuing
measures which were, in some cases, enacted before the entry into force of the GATS, but which did
not cease to exist after that date. In its commentary on the final draft of the Vienna Convention, the
International Law Commission recognized that such measures fall outside the scope of Article 28 of
the Vienna Convention.*® Concerning market shares, the Complaining Parties argue that the Panel
necessarily had to base its analysis on trade data pertaining to a period severd years earlier than the

entry into force of the GATS, as the EC regime awards import rights based on historical trade.

85. With respect to the issue of the burden of proof, the Complaining Parties argue that, to the
extent the Appellate Body can consider the claims raised by the European Communities to constitute
an issue of law within its mandate under Article 17.6 of the DSU, the European Communities does
not show how the Pandl’s rendering of its factua findings constitutes a legal error that the Appellate
Body should reverse. The Complaining Parties observe that the Appellate Body in United Sates -
Shirtsand Blouses fromIndia* declined to defineauniform set of facts needed to create the presumption

of aviolation, let aone the quantum of support needed to establish any particular fact given in the

“The Complaining Parties refer to the Yearbook of the International Law Commission, Vol. 1l (1966), p. 212.

“WT/DS33/AB/R, adopted 23 May 1997.
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case. TheComplaining Partiesargueaswell that the Panel based its evidentiary finding onamethodical,
i ssue-by-issueexamination of theevidence presented on therecord, accurately described theinformation
in the record and explained how, on the key facts, the European Communities had not rebutted the
information submitted by the Complaining Parties. The Panel correctly concluded that Del Monte
was Mexican-owned and that the relevance to the Panel's conclusion of a suggested alteration of Del
Monte's status during the Panel’ s proceeding was not clear. The Complaining Parties further submit

that there is no specific test required by the GATS concerning the ownership of ongoing companies.

86. The Complaining Partiesarguethat, with respect to ownership and control of servicesuppliers
established in the European Communities, the Complaining Parties submitted to the Panel an array
of corroborative information® which the Panel properly determined to be credible and sufficient. The
Complaining Parties argue that the European Communities had not even asserted any point that
contradicted the Complaining Parties' facts. The Complaining Parties maintain that the Panel correctly
based its finding concerning market shares on the import and production markets, asit is this activity
that generates entitlements to import licences as " primary importers'. With respect to hurricane licences,
the Complaining Parties assert that the European Communities should not be allowed to re-open this
issue on appeal, as it never sought to dispute the identification of Category B operators (both of EC
and ACP origin) as recipients of hurricane licences by the Complaining Parties during the Panel

proceeding.

3. Procedural Issues

€) Request for Establishment of a Panel

87. The Complaining Parties submit that the Panel correctly found that the request for the
establishment of apanel satisfied the requirements of Article 6.2 of theDSU. Inresponsetothe EC's
arguments on specificity and the necessity of showing an explicit link between each measure and the
article alegedly infringed, the Complaining Parties point out that there is no agreed WTO definition
of theterms " specific measures a issue" and that, under the practice of the GATT 1947 CONTRACTING
PARTIES, most requests for the establishment of a panel contained no explanation of how certain
measures are inconsistent with the requirements of the specific agreements. The Complaining Parties

also submit that the Panel correctly determined that the request was sufficiently precise to fulfil the

“The Complaining Parties refer to Exhibit E of their joint rebuttal submission.
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three identified purposes of a panel request*® by enabling the Panel to understand without difficulty
which claims it was required to examine, by adequately informing the European Communities of the

caseagainst it, and by adequately informing third parties of the case agai nst the European Communities.

(b) Right of the United States to Advance Claims under the GATT 1994

88. The Complaining Parties argue that the Panel correctly found that the United States has aright
to advance "goods clams' in this dispute. The Complaining Parties submit that the European
Communities appears to use the term "legal interest" as a "short-hand reference” for its arguments
regarding United States' export interests in bananas and seems to stipul ate an additional requirement
that acomplaining party must plead and prove nullification or impairment as a precondition for raising
aclam. The Complaining Parties contend that neither Article X X111 of the GATT 1994 nor Articles
3.3 or 3.7 of the DSU contain any explicit requirement that a Member must have a "lega interest”
inorder to request apanel and that other provisionsintheDSU, such asArticle 3.8, confirm the absence
of such aprerequisite. In addition, the "substantial interest" standard in Article 10.2 of the DSU on
third-party participation isirrelevant because the rights of third-party participation and its purpose are

fundamentally different from those of the parties to the dispute.

89. Moreover, the Complaining Parties contend that the European Communitieswas fundamentally
mistaken in suggesting that "genera"” internationa law, requiring alegal interest to bring aclaim, is
operativeinthiscase. The Complaining Partiesobservethat Article 3.2 of the DSU encompasses only
customary rulesof interpretation of publicinternational law. Therefore, consistently with ArticleXVI:1
of the WTO Agreement, the Panel found that, in the absence of an explicit legal interest requirement
in the WTO Agreement, GATT practice was relevant. As the Complaining Parties see it, in GATT
practice, awide variety of interests is permitted to support a claim.*” The Panel noted that the United
States does produce bananas in Hawaii and Puerto Rico, and that, even if the United States did not
have a potential export interest, its internal market for bananas could be affected by the EC regime
because of the potential effect on world prices. In the view of the Complaining Parties, the EC's

arguments on the issue of the United States' trade interests contradict the EC's own past position in

“The Complaining Parties refer to the Appellate Body Report, Brazil - Measur es Affecting Desiccated Coconut (" Brazil -
Desiccated Coconut"), WT/DS22/AB/R, adopted 20 March 1997, p. 22, and argue that the discussion inthat Report isequally
relevant to requests for panels with standard terms of reference under Article 7.1 of the DSU.

“The Complaining Parties refer to the Report by the Working Party on Brazilian Internal Taxes, adopted 30 June 1949,
BISD 11/181, para. 16.
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United Sates - Restrictions on Imports of Tuna.”® The European Communities claimed in that case
that any time a country produces a product, even if the application of another country's measure is

only hypothetical, the potential effect on price in its market gives rise to a "legal interest”.

0. The Complaining Parties submit further that the jurisdictional clause of Article XXI1I of the
GATT 1994 specifically applies to al WTO Members, and that Article 3.2 of the DSU specifically
statesthat the WT O dispute settlement system " servesto preservetherightsand obligations of Members

under the covered agreements’.

(© Nullification or Impairment

1. The Complaining Parties submit that the Panel correctly found that the numerous violations
by the European Communitiesof the GATT 1994, the Licensing Agreement and the GAT S havenullified
or impaired benefits the United Statesis entitled to derive from those agreements. The Panel properly
identified several areas in which benefits to the United States would be nullified or impaired by noting
that the United States produces bananas in Puerto Rico and Hawaii and by finding that the violation
by the European Communities of the WT O agreements could adversely affect the United States' internal
market. The Complaining Parties aso argue that the Panel justifiably cited the reasoning in United
States- Taxeson Petroleumand Certain Imported Substances™ (" United States - Superfund") in support
of its finding that the European Communities had failed to rebut the presumption of nullification or

impairment.

92. The Complaining Parties submit that the Panel noted a WTO Member's "interest in a
determination of rightsand obligationsunder theWTO Agreement”. TheComplaining Partiesmaintain
that Article 3.7 of the DSU makes clear that it is for the complaining Member to decide whether to
pursue dispute settlement and, if necessary thereafter, whether to pursuerightsto suspend concessions.
More precision of the level of nullification or impairment becomes necessary only in the case where
concessions are suspended under Article 22.4 of the DSU, because that provision requires that the
level of suspension of concessions shall be equivalent to the level of nullification or impairment.
According to the Complaining Parties, in the absence of amutually-agreed solution, thefirst objective

of dispute settlement is to secure the withdrawal of the inconsistent measure. This objective is not

“DS29/R, 16 June 1994, unadopted.
““Adopted 17 June 1987, BISD 34S5/136, para. 5.1.9.
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linked to the level of nullification or impairment, but to whether the measure at issue is inconsistent
with WTO obligations.

C. Ecuador, Guatemala, Honduras, Mexico and the United States - Appellants
93. The Complaining Parties generally agree with the Panel' s findings but consider that there are
three conclusions that stand out in the Panel Reports as being unsupported by the relevant legal texts

and customary principles of treaty interpretation, and are thus manifestly erroneous findings of law.

1. Scope of the Lomé Waiver

94, The Complaining Parties argue that the "ordinary meaning” of the Lomé Waiver, read in its
context and in the light of its purpose, is clear, not ambiguous or obscure. The Lomé Waiver clearly
and specificaly waives Article 1:1 of the GATT 1994 and no other provision of the WTO Agreement.
According to the Complaining Parties, the Panel's overdl approach in interpreting the Lomé Waiver
was fundamentally flawed in two ways: first, it ignored the ordinary meaning of the text, and this
is only alowed when the ordinary meaning would lead to a result that is "manifestly absurd or
unreasonable"; and second, the Panel focused its analysis on speculation about the objective of the
Lomé Waiver and the intentions of the parties seeking the Lomé Waiver, rather than on the text. The
Complaining Parties contend that under the Vienna Convention, atreaty's object and purpose are to
be considered in determining the meaning of the terms of the treaty but not as an independent basis

for interpretation.

95. Furthermore, the Complaining Parties argue that in deciding that the Lomé Waiver applies
to violations of Article XI1I of the GATT 1994, the Panel disregarded the EC's express denia that
the Lomé Waiver covers violations of Article X1l of the GATT 1994 in favour of what it infers to
have been the EC' s intentions in seeking the Waiver. However, the "object” of atreaty is that of al
the parties, not the presumed intentions that might be attributed to only some of those parties. The
Complaining Parties a so assert that the rules governing the administration of quantitative restrictions
in Article XI11 are not analogous or "close" to the MFN provision of Article | of the GATT 1994.
Instead, the specific rulesin Article XIl1 are in fact an outgrowth of Article X1 of the GATT 1994.
The Complaining Parties argue that therefore, the Panel's reliance on "a genera principle requiring
non-discriminatory treatment” shared by Articles | and XI1I of the GATT 1994 is "misguided". The
LoméWaiver doesnot statethat the" principles' of Articlel: 1 arewaived; it statesthat the" provisions'
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of that article are waived. A waiver analysis based on loose anaogies among various non-
discrimination/M FN-like obligations would extend a waiver from Article | well beyond Article XIlI
of the GATT 1994. MFEN-like disciplines could also include Article V:5 on transit of goods, Article
IX:1 on marks of origin and Article XVI1:1 on state trading. The Complaining Parties maintain that
GATT practice showstwo things: that the non-discriminatory disciplinesin Article X111 are distinct®;
and that in 50 years the CONTRACTING PARTIES granted only one waiver in respect of Article
X111 of the GATT 1994.% Consequently, the Complaining Parties conclude that the negotiating history
and circumstances of theL oméWaiver' sadoption provideno support for disregarding theplain meaning

of the text of the Waiver.

2. Measures "required" by the Lomé Convention

96. The Complaining Parties contend that the trade in bananasis exclusively regulated by Article
183 of theL omé Convention and by Protocol 5. The Complaining Partiesarguethat Article 168(2)(a)(ii)
of the Lomé Convention only applies to products listed in Annex XL, and this list does not include
bananas. TheComplaining Partiesmaintain furthermorethat Annex X XXIX confirmsthelimited scope
of Article 168(2)(a)(ii) of theLoméConvention. They also argued that the" morefavourable" treatment
provided for by Article 168(2)(a)(ii) has been separately and specifically negotiated between the parties
on a product-by-product basis. This did not happen for bananas. If Annex XL does not provide a
specific arrangement for a particular product, then thereis no trade requirement for that product other
than for the European Communities to consult with the ACP States on providing additional preferential
access. The Complaining Parties assert that Article 183 and Protocol 5 deal with both traditional and
non-traditional ACP bananas. They argue that the text of these provisions shows in severa ways that
they contain the entirety of the EC's undertakings concerning al bananas from al ACP countries.
In the view of the Complaining Parties, the ECJ Judgmentsin Federal Republic of Germany v. Council
of the European Union ("Germany v. Council"), and in Administrazione delle Finanze delle Sato v.
Chiquita (" Chiquita Italia")>* support the proposition that Protocol 5islex specialis, not only in respect

of tradeintraditional ACP bananas, but alsoinredationto all bananas. Therefore, theordinary meaning

%In support of their argument the Complaining Parties refer to the Working Party on Import Restrictions Imposed by
the United States Under Section 22 of the United States Agricultural Adjustment Act ("United States - Section 22"), adopted
5 March 1955, BISD 35141, p. 144; and to the Waiver on the Caribbean Basin Economic Recovery Act, Decision of 15
February 1985, BISD 315/20, p. 22.

S\Waiver Granted in Connection with the European Coal and Steel Community, Decision of 10 November 1952, BISD
1917, para. 3.

%2Case C-280/93, Germany v. Council, Judgment of the Court of 5 October 1994, ECR 1994, p. 1-4973; and Case C-
469/93, Chiquita Italia, Judgment of the Court of 12 December 1995, ECR 1995, p. 1-4533.
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in the context of the relevant provisions of the Lomé Convention, confirmed by the application of the
lex specialis principles of interpretation, shows that the Lomé Convention's only "trade instruments®
on bananas are those set forth in Protocol 5, and that Protocol 5 contains no requirements with respect

to non-traditiona bananas.

97. The Complaining Parties also maintain that, if Article 168(2) of the Lomé Convention is read
to require preferences for ACP bananas in addition to those set out in Protocol 5, it renders useless
thestrict limitationson preferential treatment of Protocol 5for traditional ACP States. TheComplaining
Parties agree that during the first 18 years of the Lomé Convention (1975-1992), the trade provisions
of Article 168(1) and 169(1) werenot considered by the partiesto be applicableto bananas. Therefore,
it was incorrect of the Panel to conclude that Article 168(2) has become applicable since that time.
In support of these arguments, the Complaining Parties refer to EC and ACP officid statements reflecting
arecognition that Protocol 5 done governs the treatment of bananaimports and that the Lomé Convention

does not require preferential treatment for non-traditional ACP bananas.

3. GATS Claims of Guatemala, Honduras and Mexico

98. The Complaining Parties submit that the claims excluded were fully within the Panel’ s terms
of reference under Article 7.1 of the DSU, as set out in the joint request for the establishment of a
Panel in document WT/DS27/6. There is no provision analogous to Article 7 of the DSU for first
written submissions and therefore, the Panel has impermissibly imposed an additiona obligation on
the Complaining Parties, contrary to the DSU, by requiring that al claims are spelled out in a
complaining party' sfirst written submission. The Complaining Partiesnotefurther that sincetheclaims
were within the Panel's terms of reference, there was no issue of unfair surprise to the detriment of
the European Communities in the light of the simultaneous filing of rebuttal submissions pursuant to
Article 12(c) of the Working Procedures in Appendix 3 to the DSU.

4, Scope of the Apped

99. In an additiona submission®, Ecuador submitsthat the findings of the Panel in paragraph 7.93
of the Panel Reports concerning Ecuador' sright to invoke Article X111:2 or X111:4 of the GATT 1994
are not addressed in the Notice of Appea and that there was no argumentation on this issue in the

EC' s appdlant’'s submission, except for inits"conclusions' section. Ecuador contends that the European

SUnder Article 22(1) of the Working Procedures.
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Communities did not comply with the requirements in Rule 20(2)(d) of the Working Procedures and,
as aresult, did not conform with its " due process objectives’ as set out by the Appellate Body in its
Report in Brazil - Measures Affecting Desiccated Coconut.> Therefore, Ecuador asks the Appellate
Body to exclude this issue from the appeal.

D. European Communities - Appellee

1. Lomé Waiver -- Traditional ACP Bananas

100.  TheEuropean Communities agreeswiththe Panel that Articlel of the GATT 1994 isa" genera
principle requiring non-discriminatory treatment”. The European Communities maintains, however,
that Article X111 cannot be assumed to be a "subset" of Article I:1 of the GATT 1994, and submits
that the Complaining Parties do not contest this.*® There are separate GATT 1994 and other WTO
provisions, such as Article X and X111 of the GATT 1994 and 1.3 of the Licensing Agreement which,
even though they are MFN or non-discrimination obligations, have their own raison d' étre and scope
and cannot be regarded as mere duplications of each other. The European Communities contends that
the circumstances surrounding the negotiation of the Lomé Waiver clearly show that those involved
inthe negotiations must have been aware and must have recognized that therewere, infact, two different
import regimesfor bananas. TheEuropean Communities never explicitly requested awaiver for Article
X1 of the GATT 1994 for the simple reason that there was no reason, logical or lega, for doing so.
The European Communities was convinced that the provisions of Article XIlI refer primarily to the
dlocation of a particular quantitative restriction or tariff rate quota and not to a generic non-discrimination
principle. Insuch asituation, the question of whether the LoméWaiver needed to contain an exemption
not only from Article I, but aso from Article X111 of the GATT 1994, never entered into consideration.
Therefore, the Pand's finding that both regimes constitute one regime to which Article X111 should
be applied across the board is fundamentaly at odds with the circumstances under which the Lomé

Waiver was negotiated.

101. Finally, the European Communities observesthat the Panel wascorrect in seeing alink between
Articles I:1 and XII1:1 of the GATT 1994. Otherwise, the specific language of the Lomé Waiver
referringto” preferential treatment”, and not merely to" preferential tariff treatment”, would bedeprived

“WT/DS22/AB/R, adopted 20 March 1997.

%The European Communities, initsoral presentation to the Appellate Body at the oral hearing, refers tothe Complaining
Parties appellant's submission, para. 40.



WT/DS27/AB/R
Page 45

of any meaning. The European Communities submits that the principle of strict interpretation of
exceptions to the GATT 1994 should be applied to the text of the Lomé Waiver, but not to the text
or the content of the Lomé Convention, as the latter is not per se an exception to the GATT 1994 or
the other WTO agreements. The Lomé Convention is an autonomous internationa agreement which
does not stand in a hierarchical relationship with the GATT 1994, and in respect to which a pand or
the Appellate Body is not authorized to give arestrictive interpretation. In the view of the European
Communities, insofar as WTO "quasi-judicial organs' need to understand the Lomé Convention in
order to understand the Lomé Waiver, such organs should exercisejudicia restraint and, in principle,

defer to the interpretations of the parties to the Lomé Convention.

2. Lomé Waiver -- Preferential Treatment of Non-Traditional Bananas

102.  The European Communities submits that the discretion existing under Article 168(2)of the Lomé
Convention, limiting its tariff obligations to provide a preferential margin on the MFN duty applied
tothird-country importation, isunlimitedvis-a-visitsACP partners. TheEuropean Communitiesargues
that it must takeinto account the objectives of Article 168 and apply that Articleingood faith by securing
an effective additional advantage to the ACP-originated bananas when compared to the erga omnes

tariff treatment.

103.  With respect to the arguments of the Complaining Parties about what is "required" under the
Lomé Waiver, the European Communities asserts that before 1 July 1993, Article 168(1) of the Lomé
Convention applied to ACP bananas and that ACP bananas could therefore be imported duty-free.
Since 1 July 1993, Article 168(2)(a)(ii) has applied to ACP bananas and ACP bananas thus enjoy "a
preference” compared to the MFN-duty rate for third-country bananas. The European Communities
arguesthat Annex XL of the Lomé Convention spells out the"intention" of the European Communities
with respect to "certain” agricultura products covered by Article 168(2)(a)(ii). Therefore, Annex XL
merely serves the purpose of clarifying the future tariff treatment for the listed products. That list
is by no means exhaustive. The European Communities submits further that Protocol 5 provides for
preferential treatment over and abovethebasictariff preferential treatment. Intheview of the European
Communities, Article168(2)(a)(ii) isnot applicabletotraditional bananasastheseare subject to Protocol
5 which provides for more preferential treatment. However, Article 168(2)(a)(ii) remains applicable
to non-traditional ACP bananas. In response to the reference by the Complaining Partiesto the ECJ s
judgments in Germany v. Council and in Chiquita Italia, the European Communities contends that
those judgments do not support the proposition that Protocol 5 is lex specialis, not only in respect of
the trade in traditional ACP bananas, but also in relation to all bananas.
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104.  Finally, theEuropean Communitiesmaintainsthat, inthelight of the circumstancessurrounding
the discussions leading up to the granting of the Lomé Waiver, the partners of the European Communities
in these discussions must have been perfectly aware that the treetment of the non-traditiond ACP bananas

was considered to be part and parcel of the preferential treatment granted by the Lomé Convention.

3. GATS Claims of Guatemala, Honduras and Mexico

105.  The European Communities submits that the Panel acted lawfully when it excluded the GATS
claims raised by the United States on behalf of Guatemaa, Honduras and Mexico. The European
Communities asserts that if claims are dropped at the stage of the first submission, the complaining
party has voluntarily narrowed the scope or the number of claims originally contained in the request
for the establishment of apanel. Once the defendant has relied on the dropping of aclaim in the first
submission, the complaining party is estopped from bringing it up again. Referring to the Appellate
Body's ruling in United States - Shirts and Blouses from India® that for reasons of judicial economy
apanel need not decide every claim contained in the terms of referenceif it can decide the case without
doing so, the European Communities submits further that a fortiori a panel must have the power to
omit claims from consideration because they have voluntarily been dropped from the first submission.
A pand is the master of its own procedure; its procedural rulings can only be quashed if they are
contrary to the fundamental principle of proper procedure or to the provisions of the WTO Agreement.
Lastly, the European Communities argues that a panel ruling on claims not properly advanced in the
first written submission would have been contrary to Article 9.2 of the DSU requiring a pandl to
"organizeits examination ... in such away that the rights which the parties to the dispute would have

enjoyed had separate panels examined the complaints are in no way impaired”.

1. Arguments of the Third Participants

A. Belize, Cameroon, Cote d' Ivoire, Dominica, Dominican Republic, Ghana, Grenada,
Jamaica, Saint Lucia, S. Vincent and the Grenadines, Senegal and Suriname

106. Belize, Cameroon, Cote d' Ivoire, Dominica, Dominican Republic, Ghana, Grenada, Jamaica,
Saint Lucia, St. Vincent and the Grenadines, Senegal and Suriname disagree with certain of the legal

®WT/DS33/AB/R, adopted 23 May 1997, p. 18.
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findings and conclusions of the Panel and request the Appellate Body to take into consideration some
issues of principal concern to the ACP third participants. However, the ACP third participants aso

endorse al the positions advanced by the European Communities in this appeal.

107.  The ACP third participants assert that the Panel erred in law in finding that the Complaining
Parties' request for the establishment of a panel was sufficient to meet the requirements of Article 6.2
of the DSU. The ACP third participants maintain that the panel request by the Complaining Parties
contains only "bare allegations of inconsistencies’ and does not provide, as required by Article 6.2
of the DSU, the summary of alegal basis for the alegations. They submit that this breach severely
prejudiced the ACP third participants. They argue further that the ordinary meaning of Article 6.2,
the context and its object and purpose did not justify the Panel' sdecision. In particular, the ACP third
participants assert that it isnot the Panel* sfunction to cureerrorsin the submissions of the Complaining
Parties to the disadvantage and prejudice of third parties or respondents. With respect to the function
of Article6.2 of theDSU, the ACP third partici pants contend that the Panel misunderstood the purpose
that athird party hasin "participating” in the panel proceedings, which isto make submissions to the
Panel to protect vital national interests. Article 6.2 plays a fundamental rolein enabling third parties
to prepare their submissions to the panel adequately. In addition, the ACP third participants argue
that the Panel erred in law by not recognizing that a legal interest test is a principle of international
law, and that it isimplicit in Article XXI111:1 of the GATT 1994 as well asin Articles 3.7, 4.11 and
10.2 of the DSU. It would be clearly against the intention of the drafters of the WTO Agreement to
permit a Member to be a complaining party if that Member has a lesser interest than that required
to join consultations or participate as athird party. Finaly, the ACP third participants contend that
alegal interest testisapractical necessity inorder to avoid aproliferation of casesinitiated by Members

with no immediate trade interest in the results of the disputes.

108. Intheview of the ACP third participants, the Panel precluded them from properly representing
their interests and thereby tainted the entire proceeding. The ACP third participants assert that the
right to observe at the first and second substantive meetings of the Pandl with the parties did not permit
full and adequate representation of their interests. Previous GATT practice recognizes that parties
with interests such as those of the ACP third participants should be given full participatory rights;
this practice is aso supported by Articles 2, 3.2, 10.1, 11, 12.2, and 13.1 of the DSU. They add
that the Panel’ sdecision of 10 September 1996, prohibiting the participation of private counsel serving
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on the delegation of Saint Luciain panel meetings, violated the general principle of international law

that sovereign states are free to choose the representation of their choice.®

109. TheACP third participants submit that the Panel erred in law initsinterpretation of the scope
and coverage of the Lomé Waiver and the entitlements of ACP States in respect of both traditional
and non-traditional quantities of bananas under the LoméConvention. With respect to theinterpretation
of the EC's obligations under Article | of the GATT 1994, the ACP third participants take the view
that the purpose of the Lomé Waiver was not properly considered by the Panel. In particular, the
Panel did not acknowledge the fact that the sole purpose of abtaining the Waiver was to dea with the
findings of the panel report in EEC - Import Regime for Bananas.®® The ACP third participants argue
that the Panel added the word "clearly" to the text of the Waiver which was not contained there and
that it improperly interpreted the phrase "as required’. In addition, the Panel erred in interpreting
recitalsto the Lomé Waiver as conditions and in its finding that awaiver must be interpreted narrowly.
The ACP third participants contend that the drafters of the GATT envisaged that the conditions under
which waivers are granted might be interpreted narrowly, but that once a waiver is granted, and in
view of the fact that this is only done in cases of an exceptiona nature involving hardship, thereis
no ground to interpret narrowly actions permissible under internationa agreements protected by awaiver.
The ACP third participants submit that the Panel misinterpreted the panel report in United States -
Restrictionson thelmportation of Sugar and Sugar-Containing ProductsApplied Under the 1955 Waiver
and Under the Headnote to the Schedule of Tariff Concessions (" United States - Sugar Waiver").>

110. The ACP third participants aso argue that the Panel erred in limiting the preference required
to be granted to traditional ACP States under Protocol 5 and Article 168 of the Lomé Convention.
In this respect, the ACP third participants submit: first, Protocol 5 should not be read in isolation;
and second, before 1990, there were no quantitative limitations on ACP exportsto traditional markets.
Moreover, in the view of the ACP third participants, the Panel erred in its interpretation of the EC's
obligations under Article 168 of the Lomé Convention and Protocol 5 in relation to non-traditional

ACP bananas. The Panel even failed to consider the application of Article 168(2)(d) to such quantities.

In support of their argument, the ACP third participants refer to the Vienna Convention on the Representation of States
in their Relations with International Organizations of a Universal Character, done at Vienna, 14 March 1975, AJIL 1975,
p. 730, as well asto the practice before other international adjudicatory bodies: See pp. 20 and 22 of the ACP third participants’
submission and the Annex thereof.

®DS38/R, unadopted.
®Adopted 7 November 1990, BISD 375/228.
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In addition, prior to the introduction of Regulation 404/93, non-traditional ACP bananas benefited
from morethan thesimple customs duties exemption. Thebenefitsafforded to those suppliersin respect
of quantitiesprior to 1995 must be protected within the new bananaregime. The ACP third participants
argue that Article 168(2)(a)(ii) of the Lomé Convention includes an obligation on the European
Communities to adopt measures in relation to the importation of ACP agricultura products that give
themabenefit over third-country agricultura productsand ensure morefavourabletreatment, for which
the leve of preferenceis not specified. They assert that the Panel incorrectly assumed that Article
168 of the Lomé Convention only obliges the European Communities to provide tariff-free treatment.
When read in conjunction with Articles 10 and 167 of the Lomé Convention, it is apparent that these
provisions impose on the European Communities aform of " standstill" provision, stipulating that after
the introduction of the bananaregime, those benefits which had accrued previoudly to traditional ACP
bananas must be maintained, not necessarily in form but in substance. The ACP third participants
concludethat theprovisionsof Article 168 of the Lomé Convention confer on ACP agricultural products
protection similar to that specifically provided for or reiterated in Protocol 5 for bananas. The
interpretation by the European Communities of its obligations under the Lomé Convention cannot be
considered very generous, but for the Complaining Parties to argue that there are no obligations in

respect of non-traditional ACP bananas is to completely ignore the text of the Lomé Convention.

111.  The ACP third participants assert that the scope of the Lomé Waiver must be interpreted as
extending to EC licensing procedures, because those procedures are an integral part of the importation
regime and are therefore saved by the Lomé Waiver from inconsistency with Articlel:1 of the GATT
1994 as "rules and formalitiesin connection with importation™. The ACP third participants argue that
the EC licensing regime was necessary to give effect to the EC's obligations under the Lomé Convention.
This holds true, in particular, under a correct interpretation of the obligations of the European
Communities (other than in Article 168 of the Lomé Convention and Protocol 5) under Articles 10,
135 and 167 of the Lomé Convention. The ACP third participants contend that the Panel incorrectly
determined that these commitments are of no legal effect. Additionally, the Panel erred in law and
fact in finding that the EC licensing regime did not follow in formthe previous national regimes, since,
in the view of the ACP third participants, the licensing regime, as regards operator categories and
activity function rules, is substantially similar to the previous historic arrangements. Also, the Panel
was incorrect in its finding regarding the substance of the previous national regimes and their relations
totheEC regime. TheACPthird participantsarguethat in particular under the United Kingdom system,
ACP producersweregiven substantia protectionand, ineffect, had aguaranteed outlet for their supplies
in both the United Kingdom and the French markets. The ACP third participants conclude that it is
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clear that a system which granted preferencesin asuperficial manner, but which, under the new factua
circumstances of asingle market, would make the demise of the ACP bananaindustry inevitable, would

not meet the EC's obligations under Protocol 5.

112. TheACP third participants arguethat the licensing regime is necessary because, initsabsence,
marketers of ACP bananas would have to compete with those of third-country bananas. ACP bananas
will be unable to compete with third-country bananas because of the higher production and shipping
costs of ACP bananas, and because of the risks caused by the "oligopolistic” structure of the market.
The ACP third participants insist that when the Lomé Waiver is construed in the light of its object,
purpose and context, it becomes clear that it saves from inconsistency any measure that is reasonably
necessary to implement the EC' s obligationsto the ACP States under the Lomé Convention. The ACP
third participants argue that the Panel erred in finding that the licensing procedures applied by the
European Communitiestotraditional ACPimports, when compared to theproceduresappliedtoimports
of third-country and non-traditional bananas, can be considered an "advantage". According to the
ACP third participants, the Panel waswrong to suggest that the" superficia differences" between ACP
import rules and third-country import rules are of the same order as the very substantive disadvantage
at issuein the United States - Non-Rubber Footwear case.®® Additionally, intheview of the ACP third
participants, the Panel erred both in its proper role in interpreting the Lomé Convention, and in its

interpretation of the Lomé Convention.

113.  Findly, the ACP third participants submit that the Panel misinterpreted the scope and application
of the GATS. The ACP third participants contend that the Panel’ sinterpretation of theterm " affecting”
in ArticleI:1 of the GATS ignored the fact that the GATS covers only the "production” of a service,
i.e. tradein services as such. The ACP third participants add that the GATS was negotiated after the
GATT 1994 in order to provide protection supplementary to that provided by the GATT 1994 and
toaddresstradeintheareaof servicesnot covered by the GATT 1994. Concerning theterm, "wholesale
trade services', the ACP third participants argue that this relates to reselling and involves a purchase
and a subsequent sale. Vertically-integrated companies do not "resell”. The ACP third participants
assert that the scope of Article 11:1 of the GATS does not extend to the modification of conditions of
competition. In the view of the ACP third participants, the measures relating to operator categories,
BFA export certificate requirements and hurricane licences were necessary to carry out the EC's

obligations under the Lomé Convention.

©Adopted 19 June 1992, BISD 395/128.
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B. Colombia

114.  Colombia s submission concerns threeissues of law and legal interpretations addressed in the
apped of the European Communities. First, Colombia submits that the Panel erred in law in finding
that the Complaining Parties' request for the establishment of a panel identified the specific measure
at issue and presented the problem clearly within the meaning of Article 6.2 of the DSU. The almost
completelisting of al the basic obligations under an agreement as submitted by the Complaining Parties
does not provide any information on the legal basis of a complaint; it merely informs the reader that
an inconsistency with the agreement is being claimed. Furthermore, in Colombia s view, the failure
to observe the requirements of Article 6.2 of the DSU cannot be "cured" by clarifying the measure
a issue and the legal basis of the complaint in the first submission to the panel. One of the most
important functions of the requirementsin Article 6.2 of the DSU isto enable other Membersto decide
whether to participate as third parties in the proceedings. This right cannot be exercised without
sufficient information. In the event that such participation is not sought because the legal issuesraised
by the complaining party areinsufficiently clear, aWTO Member who isapotential third party cannot
subsequently exerciseitsright in the light of information contained in the first submission, since these
are not made available to non-participants. In Colombia's view, for Members that decide not to
participate in the proceedings because the request for the establishment of a panel was insufficiently
clear, the subsequent clarification in the first submission can therefore not be described as a "cure"

or an "efficient solution".

115.  Second, Colombia contends that the Panel erred in law in finding that neither the inclusion
of the tariff quota shares in the EC Schedule, nor the Agreement on Agriculture, permit the European
Communities to act inconsistently with the requirements of Article X111 of the GATT 1994. Colombia
submits that the review of the tariff quotas scheduled by the European Communities and the United
States, which entail commitments negotiated with more than fifty other participants in the Uruguay
Round, shows that few, if any, of these quota alocation commitments presently conform to the
requirements set out in Article XIlI of the GATT 1994. Therefore, in Colombia's view, it can be
safely assumed that al quota allocation commitments made pursuant to the Agreement on Agriculture
are actualy or potentially inconsistent with Article XIII of the GATT 1994. Colombia submits that
not only were quota alocations made irrespective of Article XIII, but also that Members have
incorporated into their GATT 1994 Schedules tariff rates on agricultural products inconsistent with
Article I1:1(b) of the GATT 1994. In this respect, Colombia asserts that the Panel correctly found
that "the tariff rates specified in the EC Uruguay Round Schedule are valid EC tariff bindings with
respect to bananas', but that the Panel erred in its conclusion that the results of the Uruguay Round
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override the results of previous tariff negotiations. Colombia contends that the Panel' s interpretation
doesnot takeinto consideration the requirements of the procedures under Article XXVII1 of the GATT
1994 and makes redundant paragraph 7 of the Marrakesh Protocol to the General Agreement on Tariffs
and Trade 1994 (the " Marrakesh Protocol"). Colombia concludesthat in the event of conflict between
the GATT 1994 provisions and the Agreement on Agriculture, the applicable provision that guides market
access concessions undertaken pursuant to the Agreement on AgricultureisArticle4. 1and not theGATT
1994. Colombia asserts that the Panel failed to recognize that, in Articles 1(g), 4.1 and 21 of the
Agreement on Agriculture, the drafters of the WTO Agreement had given a clear expression of their
intention that the results of the tariffication exercise should override the results of earlier negotiations.
By basing itself on general principles of law, the Panel concluded that the legal consequences which
the drafters intended to achieve only in the field of agriculture applied to al previous concessions,

including those for industrial products.

116. Colombia further contends that, by interpreting Article 4.1 of the Agreement on Agriculture
as "a statement of where market access commitments can be found”, the Panel deprives not only this
provision but also al the country allocation commitments made by or in favour of a mgjority of WTO
Members of any legal relevance. Inthisevent, Article4.1 would havethe merefunction of a"signpost"
indicating the "way to the schedules'. Colombia asserts that the Agreement on Agriculture regulates
the relationship between it and the scheduled commitments differently from the GATT 1994. While
the GATT 1994 is aframework agreement for the incorporation of tariff bindings, the Agreement on
Agriculture and the scheduled commitments negotiated under it constitute together the result of a
negotiation onthefirst stage of agricultural reform. Colombiaaddsthat themarket accesscommitments
made under the Agreement on Agriculture constitute, in large part, settlements of disputes on the
interpretation and application of the provisions of the GATT 1947 that had arisen prior to the Uruguay
Round and during the Uruguay Round negotiations. Theprovisionsrelated to the BFA inthe EC market
access commitments are not designed to circumvent GATT 1994 provisions, but to settle past disputes
on the EC banana regime and to forestall new ones. Finaly, Colombia asserts that, by sanctioning
the increase in tariff bindings, but not the quota allocations negotiated in conjunction with the tariff
bindings, the Panel creates an imbalance in the outcome of the Uruguay Round negotiations on

agriculture.

117.  Third, Colombia questions whether in the present case the transfer of a quota rent from an
importer to an exporter is an "advantage granted to a product” within the meaning of Articlel of the
GATT 1994. Colombia contends that the Panel correctly recognized that Article| of the GATT 1994

is concerned with the treatment of foreign products originating from different foreign sources rather
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than with the treatment of the suppliers of these products, but that it fails to observe this distinction
it has established. Colombia asserts that under the Panel’ sline of reasoning, financia advantages that
might be passed on to producers are equated with competitive advantages accorded to the product,
and the important legal distinction between advantages accorded to producers and those accorded to
productsislost. Withintheframework of atrade agreement such asthe GATT 1994, different treatment
of producers cannot be equated with different treatment of the products they produce. Therefore, in
Colombia s view, the Pandl incorrectly concluded that the quotarents generated from trade in bananas
meansthat the EC licensing procedures constitute an " advantage granted to a product” within the meaning
of Article | of the GATT 1994, as this can only be an advantage that changes the conditions faced
by theproduct inthe market of theimporting Member. Themeretransfer of quotarentsfromimporters
to exporters of other countries does not ater the conditions that the product sold by the exporters faces
in the restricted market. Additionaly, Colombia contends that it is not clear why the Panel referred
to the panel report in United Sates - Non-Rubber Footwear®; the European Communitiesdid not argue
that thereweretwo trade effects, one compensating the other, but only one possibletrade effect relevant
under Article | of the GATT 1994 that favoured the Complaining Parties. Colombia contends that
the Panel dismissed an important point in an unreasoned manner and thereby failed to demonstrate
how the competitive conditions for a product are improved when quota rents are transferred from

importersto exporters under aregime which does not encourage an increase in exports of that product.

C. Costa Rica and Venezuda

118. CostaRicaand Venezuelasubmit joint legal argumentswith respect to the relationship between
Articles4.1 and 21.1 of the Agreement on Agricultureand Article X111 of the GATT 1994. They argue
that the tariff bindings and tariff quota allocations resulting from the Uruguay Round negotiations on
agriculture are in large part inconsistent with Articles Il and XIll of the GATT 1994. These
inconsistenciesarejustified only if thereisaprovision in the WTO Agreement according to which tariff
bindings and other market access concessions made pursuant to the Agreement on Agriculture override
the obligations under Articles 1l and X111 of the GATT 1994. In CostaRica's and Venezueld s view,
Articles4.1and 21.1 of the Agreement on Agriculturearethelegal expression of theintent of thedrafters
to give legal effect to all market access concessions incorporated in the Schedules of Concessions.
Costa Rica and Venezuela contend that the Panel erred in law when it found that the rise in bound

tariffs resulting from the tariffication exercise could be justified on the basis of genera principles

SAdopted 19 June 1992, BISD 395/128.
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governing the application of successivetreaties. Such an interpretation would ignorethelegal meaning
of Article XXVIII of the GATT 1994 and of paragraph 7 of the Marrakesh Protocol. In the view of
CostaRicaand Venezuela, the Panel therefore erred infinding that GAT T-inconsi stent quotaall ocation
commitments made pursuant to the Agreement on Agriculturecould not bejustified under the Agreement

on Agriculture.

119.  Furthermore, with respect to the question of whether Article 4.1 of the Agreement on Agriculture
isasubstantive provision, Costa Rica and Venezuela argue that thereis no other example in the whole
of the WTO Agreement of a provision whose sole function is to inform the reader of the location of
another provision. Costa Rica and Venezuela contend that the Agreement on Agriculture regulates
the relationship between it and the scheduled commitments differently from the GATT 1994. While
the GATT 1994 is aframework agreement for the incorporation of tariff bindings, the Agreement on
Agriculture, and the scheduled commitments negotiated under it, constitute together the result of a
negotiation on the first stage of agricultural reform. Additionally, Costa Rica and Venezuela submit
that the market access commitments made under the Agreement on Agriculture constitute, in large part,
settlements of disputes on the interpretation and application of the provisions of the GATT 1947 that
had arisen prior to the Uruguay Round and during the Uruguay Round negotiations. It would not be
justified to dismiss the quota alocation commitments as "illegitimate deals’ between individua
participants in the Uruguay Round negotiations designed to discriminate against other participants.
These allocations were legitimate reactions of the negotiators to the legal uncertainty to which an
application of the criteriaset out in Article XI1I of the GATT 1994 givesrise in a situation in which
a highly restrictive import regime is transformed into a tariff-based regime.

120. Inaddition, Costa Rica and Venezuela are concerned that, by sanctioning the rise in the tariff
bindings, but not the quota allocations negotiated in conjunction with the tariff bindings, the Panel
creates an imbalance in the outcome of the negotiations on agriculture. Costa Rica and Venezuela
add that they fully support the EC's view on the issue whether Article XI11:2(d) of the GATT 1994
prohibitsan allocation of quotas by an agreement that i ncludes countrieswhich do not have asubstantial

supplying interest.

121. Costa Rica and Venezuela question whether in the present case the transfer of a quota rent
from an importer to an exporter is an " advantage granted to a product” within the meaning of Article
| of the GATT 1994. CostaRicaand Venezuelacontend that the Panel correctly recognized that Article
| of the GATT 1994 is concerned with the treatment of foreign products originating from different
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foreign sources rather than with the treatment of the suppliers of these products, but that it fails to
observethisdistinctionit hasitsalf established. CostaRicaand Venezuelasubmit that, under thePandl's
lineof reasoning, financial advantagesthat might be passed onto producersare equated with competitive
advantages accorded to the products, and the important legal distinction between advantages accorded
to producers and those accorded to productsislost. Within the framework of a trade agreement such
asthe GATT 1994, different treatment of producers cannot be equated with different treatment of the
productsthey produce. Therefore, CostaRicaand Venezuelatakethe position that the Panel incorrectly
concluded that the quota rents generated by trade in bananas mean that they constitute an " advantage
granted to aproduct” withinthemeaning of Articlel of the GATT 1994, asthiscan only bean advantage
that changesthe conditionsinthemarket. Themeretransfer of aquotarent fromimportersto exporters
of other countries does not alter the conditions that the product sold by the exportersfacesin the quota-
restricted market. Additionally, Costa Rica and Venezuela assert that it is not clear why the Panel
referred to the panel report in United States - Non-Rubber Footwear®, since the European Communities
did not argue that there weretwo trade effects, one compensating the other, but only one possibletrade
effect relevant under Articlel of the GATT 1994 that favoured the Complaining Parties. Costa Rica
and Venezuela argue that the Panel dismissed an important point in an unreasoned manner and thereby
failed to demonstrate how the competitive conditions for a product are improved when quota rents
are transferred from importers to exporters under a regime which does not encourage an increase in

exports of that product.

122.  Costa Rica and Venezuela invite the Appellate Body to consider the broad implications that
an acceptance of the Pandl's interpretation of Article | of the GATT 1994 would entail. Most WTO
Members that allocate tariff quotas among supplying countries do so by allocating a share to named
countries constituting the main suppliers and aresidua share to "other countries*. The producers of
the named countries can easily obtain the financia benefits associated with a quota regime by forming
an export cartel or asking their government to channel exports through a single agency in accordance
with Articles XVII and XX(d) of the GATT 1994; the"other countries' would need to cooperate with
one another to securethat financial benefit, which isinherently more difficult. In spite of the different
impact on producers from different countries, this method of allocating trade shares anong countries
has never been challenged in the history of the GATT. If Articlel of the GATT 1994 were interpreted
to oblige Membersto afford not only equal trade opportunitiesfor products but also equal opportunities

to obtain the rents arising from the administration of quotas, a quota allocation mechanism used by

©2Adopted 19 June 1992, BISD 395/128.
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practically all WTO Members, including the Complaining Parties, would be subject to challenge under
the GATT 1994.

D. Nicaragua

123.  Nicaraguafully supportsthe views expressed by Colombia, Costa Ricaand Venezuelain their
submissionsto the Appellate Body. The views set out in these submissions should therefore be treated
by the Appellate Body as representing the position of Nicaragua. Nicaraguain particular shares their
view that the Agreement on Agriculture, and consequently the market accession commitments made

pursuant to that Agreement, take precedence over the provisions of Article X1l of the GATT 1994.

124.  Withrespect tothePanel' sreasoning on Article X111:1 that "theimportsfrom all other countries
must besimilarly restricted", Nicaraguacontends that the Panel drawsfrom this principletheincorrect
conclusion that any differencein the method of allocation, whether it can affect the distribution of trade
or not, isinconsistent with Article X111 of the GATT 1994. Nicaragua submits that the text of Article
XI11:1 clearly regulates the importation of products, not the granting of advantages to exporters or
producers, whereas the sole objective of paragraph 2 of Article XIlI is to prevent distortions in the
distribution of trade arising from the administration of quotas. In this context, the terms "similarly
restricted" can only be interpreted to refer to measures imposed in connection with importation that
are capable of altering the distribution of trade. Therefore, the terms cannot be interpreted to mean
"restrictedwithsimilar means", but rather shoul d beinterpreted tomean" with similar restrictiveeffect".
Nicaraguaa so contendsthat the quotaall ocation in the case at i ssue does not accord atrade advantage,
since the only consequence of the alocation isthat the quotarent is no longer enjoyed by the importer
but by theexporter of theexporting country. Theresulting financia advantage cannot beusedtoincrease
the level of exports because that level isfixed by the quota. It therefore does not alter the competitive
condition in favour of that product. In the view of Nicaragua, the mere alocation of a quota share
to a particular Member does not distribute trade shares in favour of that Member and can therefore
not by itself constitute discriminatory treatment of productsinconsistent with Article X111 of the GATT
1994. Nicaraguaadmitsthat differencesinthe meansof imposing restrictions can lead to discrimination
even when they do not change the distribution of trade shares. However, thisis a matter specifically
covered by Article | of the GATT 1994 and the Licensing Agreement. The Panel's interpretation of
the terms of Article X111 of the GATT 1994 as entailing a total prohibition of any distinction in the
meansof restriction, including distinctionsthat do not affect thedistribution of trade shares, goesbeyond
the terms and objectives of Article XIII and the GATT 1994 in general.
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125.  In addition, Nicaragua contends that the Panel did not correctly determine the issue whether
a Member's supplying interest is substantial within the meaning of Article XIlI of the GATT 1994.
Nicaraguaassertsthat aMember' sinterest in supplying aproduct may be substantia becauseitsexports
of the product represent a substantial proportion of total imports of the quota-allocating Member or
because its exports of the product represent a substantial proportion of its own total exports. In fact,
thewords"interestinsupplying” suggest that the determinati on should be made by examining the pattern
of trade from the perspective of the interest of the supplying country, which in turn suggests that the
proportion of exports of the product in its total exports is the relevant proportion. With respect to
the Panel’'s argumentation on Article XXVIII of the GATT 1994, Nicaragua asserts first that there
isno rulethat "substantial supplying interest" can only be determined on the basis of the import share
from which an exception can only be created by agreement, and, second that the function of the terms
as used in Articles XIII and XXVIII is not identical. Nicaragua submits that, given the different
objectives of the two provisions, the definition adopted by Members under Article XI1I of the GATT
1994 can justifiably differ from that adopted under Article XXVIII of the GATT 1994.

E. Japan

126. Inits submission, Japan presents arguments concerning the issue of specificity of the request
for the establishment of a panel under Article 6.2 of the DSU. In Japan's view, the "Panel's
interpretations on this issue are highly erroneous” and, if accepted by the Appellate Body, will have

serious implications for the future operation of the dispute settlement mechanism.

127.  Jgpan submits that the request for the establishment of apane does not fulfil the two requirements
of Article 6.2 of the DSU: the identification of the "specific measure at issue”" and the provision of
a "brief summary of the legal basis of the complaint". Japan considers that the mere identification
of thebasic regulation and asimplelisting of the provisionswhich areallegedly viol ated are not enough.
At least the linkage " between the specific measure ... concerned and the Article allegedly infringed
thereby" must be provided to meet the requirements under Article 6.2 of the DSU. In the view of
Japan, undue emphasis on the promptness of the settlement, without taking account of the respondent’s
burden, may invite abuse of the dispute settlement system and could cause serious damageto its proper
operation. The DSU must be interpreted so as to serve the fair settlement of disputes. Japan argues
that the Panel’ s argument that the Complaining Parties " cured" uncertainty with their first submission
should not be accepted. Japan asserts: first, the lack of specificity in the request for the establishment

of apanel requires extensive additiona work ontherespondent' ssidefor the preparation of its defence,
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which could be avoided if the request for the establishment of a panel is sufficiently specific; second,
the Panel's proposed remedy puts too much emphasis on the interests of the Complaining Parties;
and third, thefirst submission does not replace the request for the establishment of a panel with respect
to the notice function which is required under Article 6.2 of theDSU. Finally, Japan argues that the

Panel's reasoning has no lega basisin the text of the DSU.

128. Japan agrees with the Complaining Partiesthat thefirst written submission does not determine
the claims made by a complaining party, and that such afinding has no basis in the text of the DSU.
However, in the view of Japan, if the Complaining Parties failed to include in their first submission
certain claimswhich areidentified in their request for the establishment of apanel, those Complaining
Parties should be deemed to have withdrawn such clams. In addition, Japan does not disagree with
the Complaining Partieson the progressive nature of apanel proceeding, and it considersthat the parties
to the dispute should be permitted to make any legal and factual arguments responding to the panel's
guestions or other parties' arguments throughout the proceeding. However, the complaining party's
legal claims must be within the terms of reference of the panel. Finally, Japan considersthat, in this
case, the Panel incorrectly found that the panel request adequately informed the European Communities
of the case against it. Japan contends that the Panel’ s analysis does not take due account of the burden

upon the respondent to respond to the case against it.

V. Issues Raised in this Appeal

129.  The appellant, the European Communities, raises the following issues in this appeal:

@ Whether the United States had a right to bring claims under the GATT 1994,

(b) Whether therequest for the establishment of the panel made by the Complaining Parties
in WT/DS27/6 meets the requirements of Article 6.2 of the DSU;

(© Whether the market access concessions made by the European Communities under
the Agreement on Agriculture prevail, as a result of Articles 4.1 and 21.1 of the
Agreement on Agriculture, over the obligations of the European Communities under
Article X1l of the GATT 1994,



(d)

C)

(f)

(9)

(h)

()

WT/DS27/AB/R
Page 59

Whether the EC's allocation of tariff quota shares, whether by agreement or by
assignment, to some, but not to other, Members not having a substantia interest in
supplying bananas to the European Communities, is consistent with Article XI11:1 of
the GATT 1994; and whether the tariff quota reallocation rules of the BFA are
consistent with the requirements of Article XI11:1 of the GATT 1994,

Whether the European Communities is "required" under the relevant provisions of
the Lomé Convention to alocate tariff quota sharesto traditional ACP Statesin excess
of their pre-1991 best-ever export volumes, and to maintain the EC import licensing

procedures that are gpplied to imports of third-country and non-traditiona ACP bananas;

Whether the existence of two separate EC regimes for the importation of bananasis
legally relevant to the application of the non-discrimination provisions of the GATT
1994 and the other Annex 1A agreements of the WTO Agreement;

Whether the provisions of the Licensing Agreement apply to licensing procedures for
tariff quotas;, and whether Article 1.3 of the Licensing Agreement precludes the
imposition of different import licensing systems on like products when imported from

different Members;

Whether Article X:3(a) of the GATT 1994 precludestheimposition of different import
licensing systems on like products when imported from different Members, and whether
both Article 1.3 of the Licensing Agreement and Article X:3(a) of the GATT 1994
apply to import licensing procedures;

Whether the application of the EC activity function rules to imports of third-country
and non-traditional ACP bananas, in the absence of the application of such rules to
imports of traditional ACP bananas, is consistent with Articlel:1 of the GATT 1994;
and whether the EC export certificate requirement for the importation of BFA bananas
is consistent with the requirements of Article I:1 of the GATT 1994;

Whether the EC import licensing procedures are within the scope of Article I11:4 of
the GATT 1994; and, if so, whether the EC practicewith respect to hurricane licences
is consistent with the requirements of Article 111:4 of the GATT 1994;
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(k)

0]

(m)

(n)

(0)

(P)

(@)

Whether the GATS appliesto the EC import licensing procedures, or whether the GATT
1994 and the GATS are mutually exclusive agreements;

Whether "operators' under the relevant EC regulations are service suppliers within
themeaning of Articlel:2(c) of the GATSthat areengaged in the supply of "wholesae
trade services'; and whether verticaly-integrated companies, which include such

operators, are service suppliers;

Whether the requirement of Article I1:1 of the GATS to extend "treatment no less
favourable® should be interpreted as including de facto, as well as de jure,

discrimination;

Whether the Panel erred by giving retroactive effect to Articles Il and XVII of the
GATS, contrary to the principle stated in Article 28 of the Vienna Convention;

Whether the Panel misapplied the standard of burden of proof, set out in the Appellate
Body Report in United Sates - Shirts and Blouses from India®: in deciding which
companies are a"juridica person of another Member” and are " owned" by, "controlled"
by or "affiliated" with persons of another Member within the meaning of paragraphs
(m) and (n) of Article XXVIII of the GATS; in deciding the market shares of the
companies engaged in wholesale trade in bananas within the European Communities;
and in its conclusions concerning the category of "operators who include or directly

represent EC or ACP producers’ that have suffered damage from hurricanes;

Whether the Panel erred in finding that the allocation to Category B operators of 30
per cent of the licences allowing the importation of third-country and non-traditional
ACP bananas at in-quota tariff rates is inconsistent with the requirements of Articles
Il and XVII of the GATS,

Whether the Panel erred in finding that the allocation to ripeners of 28 per cent of the
Category A and B licencesallowing theimportation of third-country and non-traditional

SWT/DS33/AB/R, adopted 23 May 1997.
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ACP bananas at in-quota tariff rates is inconsistent with the requirements of Article
XVII of the GATS,

Whether the Panel erred in finding that the allocation of hurricane licences exclusively
to operators who include or directly represent EC or ACP producers of bananas is

inconsistent with the requirements of Articles Il and XVII of the GATS,

Whether the Pandl erred in concluding that the European Communities has not succeeded
in rebutting the presumption that its breaches of the GATT 1994, the GATS and the

Licensing Agreement have nullified or impaired benefits of the Complaining Parties.

The Complaining Parties, as appellants, raise the following issues in this appeal:

@

(b)

(©

(d)

Whether the Lomé Waiver granted to the European Communities for "the provisions
of paragraph 1 of Articlel of the Genera Agreement" appliesalsotobreachesof Article
X1l of the GATT 1994 with respect to the EC's country-specific allocations for
traditional ACP States;

Whether the European Communities is "required" under the relevant provisions of
the Lomé Convention to provide duty-free access for 90,000 tonnes of non-traditional
ACP bananas and a margin of tariff preference in the amount of 100 ECU/tonne for
al other non-traditional ACP bananas;

Whether the Panel erred in excluding from the scope of this case certain claimsrelating
to Article XVII of the GATS made by Mexico and al the GATS claims made by
Guatemal aand Hondurasbecausethose compl aining partiesdid not addresssuch claims

in their first written submissions to the Pandl;

Ecuador raisesthe question whether the Panel' s finding at paragraph 7.93 of the Panel
Reports concerning Ecuador' s right to invoke Articles XI11:2 or XI11:4 of the GATT
1994 is properly within the scope of this appeal.

We will addresstheseissuesin turn, and we will deal simultaneously with the issues that have

been raised by both the European Communities and the Complaining Parties.
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A. Preliminary Issues

1. Right of the United States to Bring Claims under the GATT 1994

132. Weagree with the Panel that "neither Article 3.3 nor 3.7 of the DSU nor any other provision
of theDSU contain any explicit requirement that aMember must havea‘legal interest’ asaprerequisite
for requesting a panel”.% We do not accept that the need for a"legal interest” isimplied in the DSU
or in any other provision of the WTO Agreement. It is true that under Article 4.11 of the DSU, a
Member wishing to join in multiple consultations must have "a substantia trade interest”, and that
under Article 10.2 of the DSU, athird party must have "a substantial interest" in the matter before
apanel. But neither of these provisionsinthe DSU, nor anything elseinthe WTO Agreement, provides
abasisfor asserting that partiesto the dispute haveto meet any similar standard. Y et, we do not believe
that this is dispositive of whether, in this case, the United States has" standing"® to bring claims under
the GATT 1994.

133.  The participants in this appeal have referred to certain judgments of the International Court
of Justice and the Permanent Court of International Justice relating to whether there is arequirement,
ininternational law, of alegal interest to bring a case.®® We do not read any of these judgments as
establishing a genera rule that in all internationa litigation, a complaining party must have a "lega
interest” in order to bring acase. Nor do these judgments deny the need to consider the question of
standing under the dispute settlement provisions of any multilatera treaty, by referring to the terms
of that treaty.

134.  This leads us to examine Article XXIII of the GATT 1994, which is the dispute settlement
provision for disputes brought pursuant to the GATT 1994, most other Annex 1A agreements and the

%Panel Reports, para. 7.49.

®Standing, or locus standi, is generally understood to mean the right to bring an action in a dispute. See B. Garner,
A Dictionary of Modern Legal Usage (Oxford University Press, 1987), p. 347; L.B. Curzon, A Dictionary of Law, 4th ed.
(Pitman Publishing, 1993), p. 232. Article 1.1 of the DSU states that: "The rules and procedures of this Understanding
shall apply to disputes brought pursuant to the consultation and dispute settlement provisions of the agreements listed in Appendix
1 to this Understanding ...". (emphasis added)

%The EC's appellant's submission in paras. 9-10 refers to the ICJ and PCIJ Judgments in: the South West Africa Cases,
(Second Phase), 1CJ Reports 1966, p. 4; the Case Concerning the Barcelona Traction, Light and Power Company, Limited
(Second Phase), 1CJ Reports 1970, p. 4; the Mavrommatis Palestine Concessions Case, PCIJ (1925) Series A, No. 2, p.
1; the SS "Wimbledon" case, PCIJ (1923) Series A, No. 1, p.1; and the Case Concerning the Northern Cameroons, ICJ
Reports 1963, p. 4. The Complaining Parties appellee's submission, in para. 364, also refers to the ICJ Judgment in the
South West Africa Cases.
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Agreement on Trade Rel ated Aspectsof Intellectual Property Rights(" TRIPS").%” The chapeau of Article
XXI11:1 of the GATT 1994 provides:

If any Member should consider that any benefit accruing to it directly
or indirectly under this Agreement is being nullified or impaired or
that the attainment of any objective of the Agreement isbeing impeded

Of specia importancefor determining theissueof standing, inour view, arethewords"[i]f any Member
should consider ...".% Thisprovisionin Article XXI1I isconsistent with Article 3.7 of the DSU, which
stetes:

Before bringing a case, a Member shall exercise its judgement as to
whether action under these procedures would be fruitful.

135.  Accordingly, we believe that a Member has broad discretion in deciding whether to bring a
case against another Member under the DSU. The language of Article XXII11:1 of the GATT 1994
and of Article 3.7 of the DSU suggests, furthermore, that a Member is expected to be largely self-

regulating in deciding whether any such action would be "fruitful".

136. We are satisfied that the United States was justified in bringing its claims under the GATT
1994 in thiscase. The United States is a producer of bananas, and a potential export interest by the
United States cannot beexcluded. Theinternal market of the United Statesfor bananas could beaffected
by the EC bananaregime, in particular, by the effects of that regime onworld suppliesand world prices

of bananas. We also agree with the Panel's statement that:

. with the increased interdependence of the global economy, ...
Members have agreater stakein enforcing WTO rulesthan in the past
since any deviation from the negotiated balance of rights and obligations
is more likely than ever to affect them, directly or indirectly.®

5Article XXIII of the GATT 1994 isreferred to as the dispute settlement provision in most other Annex 1A agreements
(Agreement on Agriculture, Agreement on the Application of Sanitary and Phytosanitary Measures, Agreement on Textiles
and Clothing, Agreement on Technical Barriers to Trade, Agreement on Trade-Related Investment Measures, Agreement
on Preshipment Inspection, Agreement on Rulesof Origin, Licensing Agreement, Agreement on Subsidiesand Countervailing
Measures, Agreement on Safeguards) and in TRIPS.

®\We note that Articles XXI11:1 and XXI11:3 of the GATS use similar opening phrases. "If any Member should consider ..."
and "If any Member considers ...".

®Panel Reports, para. 7.50.
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137. We note, too, that there is no challenge here to the standing of the United States under the
GATS, and that the claims under the GATS and the GATT 1994 relating to the EC import licensing

regime are inextricably interwoven in this case.

138.  Taken together, these reasons are sufficient justification for the United States to have brought
its claims against the EC bananaimport regime under the GATT 1994. This does not mean, though,
that one or more of the factors we have noted in this case would necessarily be dispositive in another
case. We therefore uphold the Panel' s conclusion that the United States had standing to bring claims
under the GATT 1994.

2. Request for Establishment of the Panel

139. Article 6.2 of the DSU requires that a request for the establishment of a panel:

... identify the specific measures at issue and provide abrief summary
of the legal basis of the complaint sufficient to present the problem
clearly.

140. Weagreewith the Panel that therequest in this case, WT/DS27/6, dated 12 April 1996, which
refersto" aregimefor theimportation, saleand distribution of bananas established by Regulation 404/93
(O.J. L 47 of 25 February 1993, p. 1), and subsequent EC legislation, regulations and administrative
measures, including those reflecting the provisions of the Framework Agreement on bananas, which
implement, supplement and amend that regime", contains sufficient identification of the specific measures

at issue to fulfil the requirements of Article 6.2 of the DSU.

141.  With respect to whether the panel request provides, asrequired, a"brief summary of the legal
basis of the complaint sufficient to present the problem clearly" °, we agree with the Panel’ s conclusion
that "the request is sufficiently specific to comply with the minimum standar ds established by the terms
of Article 6.2 of the DSU""* (emphasis added). We accept the Panel's view that it was sufficient for
the Complaining Partiesto list the provisions of the specific agreements alleged to have been violated
without setting out detailed arguments as to which specific aspects of the measures at issue relate to
which specific provisions of those agreements. In our view, there is a significant difference between

the claims identified in the request for the establishment of a panel, which establish the panedl's terms

DSU, Article 6.2.
"Panel Reports, para. 7.29.
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of reference under Article 7 of the DSU, and the arguments supporting those claims, which are set
out and progressively clarified in the first written submissions, the rebuttal submissions and the first

and second panel meetings with the parties.

142.  Werecognize that a panel request will usually be approved automatically at the DSB meeting
following the meeting at which the request first appears on the DSB's agenda.”> As a panedl request
is normally not subjected to detailed scrutiny by the DSB, it is incumbent upon a panel to examine
the request for the establishment of the panel very carefully to ensure its compliance with both the
letter and the spirit of Article6.2 of theDSU. Itisimportant that apanel request be sufficiently precise
for two reasons:. firgt, it often formsthebasisfor theterms of reference of the panel pursuant to Article
7 of the DSU; and, second, it informs the defending party and the third parties of the legal basis of

the complaint.

143.  We do not agree with the Panel that "even if there was some uncertainty whether the panel
request had met the requirements of Article 6.2, the first written submissions of the Complainants * cured’
that uncertainty because their submissions were sufficiently detailed to present all the factual and legal
issues clearly".” Article 6.2 of the DSU requires that the claims, but not the arguments, must al be
specified sufficiently in the request for the establishment of a panel in order to allow the defending
party and any third parties to know the legal basis of the complaint. If aclaimis not specified in the
request for the establishment of a panel, then a faulty request cannot be subsequently "cured" by a
complaining party' sargumentationinitsfirst written submission to the panel or in any other submission

or statement made later in the panel proceeding.
144.  Wenote, in passing, that thiskind of issue could be decided early in panel proceedings, without
causing prejudice or unfairness to any party or third party, if panels had detailed, standard working

procedures that allowed, inter alia, for preliminary rulings.

3. GATS Claims by Guatemala, Honduras and Mexico

145.  We do not agree with the Panel's decisions to exclude certain claims under Article XVII of
the GATS made by Mexico™ and dl of the GATS claims made by Guatemala and Honduras™ from

?DSU, Article 6.1.
Panel Reports, para. 7.44.
"panel Report, WT/DS27/R/MEX, paras. 7.309-7.311.
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the scope of this case. Thereis no requirement in the DSU or in GATT practice for arguments on
all clamsrelating to the matter referred to the DSB to be set out in acomplaining party' sfirst written
submission to the pandl. It isthe panel'sterms of reference, governed by Article 7 of the DSU, which

set out the claims of the complaining parties relating to the matter referred to the DSB.

146. Inthisdispute, the Complaining Parties filed ajoint request for the establishment of the Panel
in WT/DS27/6, dated 12 April 1996, and the parties to the dispute agreed that the Panel would have
standard terms of reference pursuant to Article 7.1 of the DSU. The Panel's terms of reference in
thisdispute, therefore, must be determined by an examination of the joint request for the establishment
of a panel in WT/DS27/6, which includes claims that the EC measures are inconsistent with, inter
alia, Articles Il, XVI and XVII of the GATS. The Complaining Parties filed their request for the
establishment for apanel jointly, but they filed their first written submissionsto the Panel separately.
Any omissions in the arguments contained in the first written submissions of Mexico or of Guatemala
and Honduras were rectified in their joint representations with the other Complaining Parties made
at the first meeting of the parties with the Panel, as well as in their joint written rebuttal submission
and in their joint representations made at the second meeting of the parties with the Panel. Specific
arguments on al relevant GATS claims were made by the five Complaining Parties jointly in their

oral statements at the first and second meetings with the Panel and in their written rebuttal submission.

147.  For these reasons, we reverse the conclusions of the Pand that certain claims under Article
XVII of the GATS made by Mexico”” and all of the GATS claims made by Guatemalaand Honduras™
are not to be included within the scope of this case. We do not agree with the Panel' s statement that
a"falure to make a claim in the first written submission cannot be remedied by later submissions or
by incorporating the claims and arguments of other complainants*.” Pursuant to Articles6.2 and 7.1
of the DSU, the terms of reference of the Panel in this case were established in the request for the
establishment of the panel, WT/DS27/6, in which the claims specified under the GATS were made
by al five Complaining Parties jointly.

™Panel Reports, paras. 7.57-7.58.

"®Guatemala and Honduras submitted a first written submission jointly.
"Panel Report, WT/DS27/R/MEX, paras. 7.309-7.311.

"®Panel Reports, para. 7.58.

“®lbid., para. 7.57.
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4. Ecuador's Right to Invoke Article X111 of the GATT 1994

148.  Ecuador argues, in its submission of 9 July 1997, that the European Communities did not
properly set out any allegation of error concerning paragraph 7.93 of the Panel Reportsin the Notice
of Appeal, nor did the European Communities include in its appellant's submission any statement of
the grounds for such an appeal, any specific alegations of errors in the issues of law covered in the
Panel Reports, or any legal arguments in support of an appea of that finding. In the appellant's
submission of the European Communities, there was merely a summary reference to paragraph 7.93
of the Panel ReportsinPart IV, paragraph 352, of the Conclusions. Ecuador arguesthat thisomission,
on the part of the European Communities, does not meet the requirements of Rule 20(2)(d) or Rule
21(2) of the Working Procedures.

149. The Pand's finding on this issue reads as follows:

.. we find that the failure of Ecuador's Protocol of Accession to
address banana-related i ssues does not mean that Ecuador must accept
the validity of the BFA as contained in the EC's Schedule or that it
is precluded from invoking Article X111:2 or XI11:4.%

150. Paragraphs (c) and (d) of the Notice of Apped read as follows:

(© The Panel erred in law in itsinterpretation of the Agreement
on Agriculture and, in particular, of Articles 4.1 and 21.1 of
that Agreement and their relation to the GATT, in particular
its Article XIII.

(d) In the alternative: the Panel erred in its interpretation of
Article XIII of GATT, in particular paragraph 2(d) (both in
relation to the allocation of country sharesin the Tariff Rate
Quota (TRQ)) for bananas and to the tariff quota reallocation
rules of the Banana Framework Agreement (BFA).

151. Rule 20(2)(d) of the Working Procedures provides that a notice of appeal shall include:

... a brief statement of the nature of the appeal, including the
allegations of errors ... (emphasis added)

®panel Reports, para. 7.93.
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Rule 21(2)(b)(i) of the Working Procedures requires that an appellant's submission shall set out:

.. aprecise statement of the grounds for the appeal, including the
specific allegations of errorsin the issues of law covered in the panel
report ... and the legal arguments in support thereof ... (emphasis
added)

152.  Inour view, the claims of error by the European Communities set out in paragraphs (c) and
(d) of the Notice of Appea do not cover the Panel's finding in paragraph 7.93 of the Panel Reports.
Thefinding in that paragraph explicitly deals with Ecuador’s right to invoke Article XI11:2 or Xl111:4
of the GATT 1994, given that Ecuador acceded to the WTO after the WTO Agreement entered into
force and after the tariff quota for the BFA countries had been negotiated and inscribed in the EC
Schedule to the GATT 1994. There is no specific mention of this Panel finding in either the Notice
of Appeal or in the main arguments of the appellant's submission by the European Communities.
Therefore, Ecuador had no notice that the European Communities was appealing this finding. For
these reasons, we conclude that the Panel' s finding in paragraph 7.93 of the Panel Reports should be
excluded from the scope of this appeal.

B. Multilateral Agreements on Trade in Goods

1. Agreement on Agriculture

153. The European Communities raises the question whether the market access concessions for
agricultural products made by the European Communities pursuant to the Agreement on Agriculture
prevail over Article XI1II of the GATT 1994. The European Communities maintains that this result
necessarily follows from the meaning and intent of Articles 4.1 and 21.1 of the Agreement on Agriculture.
Accordingly, the European Communities contendsthat it is permitted with respect to such market access
concessions to act inconsistently with the requirements of Article XI1I of the GATT 1994. The Panel
concluded that the Agreement on Agriculture does not permit the European Communities to act

inconsistently with the requirements of Article X111 of the GATT 1994.

154.  Themarket access concessionsfor agricultura productsthat were madein the Uruguay Round
of multilateral tradenegotiationsareset outin Members Schedulesannexed to the Marrakesh Protocol,
and are an integral part of the GATT 1994. By the terms of the Marrakesh Protocol, the Schedules
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are" Schedulestothe GATT 1994", and Articlell: 7 of the GATT 1994 providesthat " Schedul esannexed
to this Agreement are hereby made an integral part of Part | of this Agreement”. With respect to
concessions contained in the Schedules annexed to the GATT 1947, the pand in United Sates -
Restrictions on Importation of Sugar ("United States - Sugar Headnote") found that:

... Article Il permits contracting parties to incorporate into their
Schedules acts yielding rights under the General Agreement but not
acts diminishing obligations under that Agreement.®

This principle is equally valid for the market access concessions and commitments for agricultural
products contained in the Schedules annexed to the GATT 1994. The ordinary meaning of the term
"concessions” suggests that a Member may yield rights and grant benefits, but it cannot diminish its
obligations.®> This interpretation is confirmed by paragraph 3 of the Marrakesh Protocol, which

provides:

The implementation of the concessions and commitments contained
inthe schedulesannexed to thisProtocol shall, uponrequest, be subject
to multilateral examination by the Members. This would be without
prejudice to the rights and obligations of Members under Agreements
in Annex 1A of the WTO Agreement. (emphasis added)

155.  The question remains whether the provisions of the Agreement on Agriculture alow market
access concessions on agricultura products to deviate from Article X111 of the GATT 1994. The
preamble of the Agreement on Agriculture states that it establishes "abasis for initiating a process of
reform of tradein agriculture”" and that thisreform process " should beinitiated through the negotiation
of commitments on support and protection and through the establishment of strengthened and more
operationally effective GATT rules and disciplines'. The relationship between the provisions of the
GATT 1994 and of the Agreement on Agricultureis set out in Article 21.1 of the Agreement on

Agriculture:

The provisions of GATT 1994 and of other Multilatera Trade
Agreementsin Annex 1A to the WTO Agreement shall apply subject
to the provisions of this Agreement.

8Adopted 22 June 1989, BISD 369331, para. 5.2.
&l bid.
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Therefore, the provisons of the GATT 1994, including Article X111, apply to market access commitments
concerningagricultural products, except totheextent that the Agreement on Agriculturecontainsspecific

provisions dealing specificaly with the same matter.

156. Article 4.1 of the Agreement on Agriculture provides as follows:

Market access concessions contained in Schedules relate to bindings
and reductions of tariffs, and to other market access commitments as
specified therein.

In our view, Article 4.1 does more than merely indicate where market access concessions and
commitmentsfor agricultura productsareto befound. Article 4.1 acknowledgesthat significant, new
market access concessions, in theform of new bindings and reductions of tariffsaswell asother market
access commitments (i.e. those made as aresult of the tariffication process), were made as a result
of the Uruguay Round negotiations on agriculture and included in Members' GATT 1994 Schedules.
These concessions are fundamental to the agricultura reform process that is a fundamental objective

of the Agreement on Agriculture.

157.  That said, we do not see anything in Article 4.1 to suggest that market access concessions and
commitments made as a result of the Uruguay Round negotiations on agriculture can be inconsistent
with the provisions of Article XIII of the GATT 1994. Thereis nothing in Articles 4.1 or 4.2, or
in any other article of the Agreement on Agriculture, that deals specifically with the allocation of tariff
guotas on agricultural products. If the negotiatorshad intended to permit Membersto act inconsistently
with Article X111 of the GATT 1994, they would have said so explicitly. The Agreement on Agriculture
contains severa specific provisions dealing with the relationship between articles of the Agreement
on Agriculture and the GATT 1994. For example, Article 5 of the Agreement on Agriculture allows
Membersto impose special safeguards measures that would otherwise be inconsistent with Article XI1X
of the GATT 1994 and with the Agreement on Safeguards. In addition, Article 13 of the Agreement
on Agriculture providesthat, during the implementation period for that agreement, Members may not
bring dispute settlement actionsunder either ArticleXV1 of the GATT 1994 or Part 111 of the Agreement
on Subsidies and Countervailing Measures for domestic support measures or export subsidy measures
that conform fully with the provisions of the Agreement on Agriculture. With these examplesin mind,

webedieveitissignificant that Article 13 of the Agreement on Agriculturedoesnot, by itsterms, prevent
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dispute settlement actions relating to the consistency of market access concessions for agricultural
products with Article X111 of the GATT 1994. As we have noted, the negotiators of the Agreement
on Agriculturedid not hesitateto specify such limitationsel sewhereinthat agreement; had they intended
to do so with respect to Article X111 of the GATT 1994, they could, and presumably would, have done
so. Wenotefurther that the Agreement on Agriculture makes no reference to the Modaliti es document®?
or to any "common understanding” among the negotiators of the Agreement on Agriculture that the
market access commitmentsfor agricultural productswould not be subject to Article X111 of the GATT
1994.

158.  For these reasons, we agree with the Panel's conclusion that the Agreement on Agriculture
does not permit the European Communities to act inconsistently with the requirements of Article X111

of the GATT 1994.

2. Article X111 of the GATT 1994

159.  TheEuropean Communitiesraisestwo legal issuesrelating to theinterpretation of Article XI1I
of the GATT 1994. Thefirst is whether the allocation by the European Communities of tariff quota
shares, by agreement and by assignment, to someM embers not having asubstantial interest in supplying
bananas to the European Communities (including Nicaragua, Venezuela, and certain ACP countries
in respect of traditional and non-traditiona exports), but not to other such Members (including
Guatemala), isconsistent with Article XI11:1. The second iswhether thetariff quotareallocation rules
of the BFA are consistent with the requirements of Article XI111:1 of the GATT 1994.

160.  Article X1l of the GATT 1994 requires the non-discriminatory administration of quantitative
restrictions. Asprovided in paragraph 5, Article XI11 aso appliesto tariff quotas. Article X111:1 sets
out a basic principle of non-discrimination in the administration of both quantitative restrictions and
tariff quotas. Article XI11:1 stipulates that the importation or exportation of a product of a Member
can only be prohibited or restricted if:

... the importation of the like product of all third countries or the
exportation of the like product to al third countries is similarly
prohibited or restricted.

8Modalities for the Establishment of Specific Binding Commitments Under the Reform Programme, MTN.GNG/MA/W/24,
20 December 1993.
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161. Inadministering quantitative import restrictions or tariff quotas, Members must also observe
the rules in Article XI11:2. The chapeau of Article XI111:2 provides that Members shall:

... amat adistribution of tradein such product approaching as closely
as possible the shares which the various Members might be expected
to obtain in the absence of such restrictions ...

Article XI11:2(d) provides specific rules for the alocation of tariff quotas among supplying countries,
but these rules pertain only to the allocation of tariff quota shares to Members "having a substantial
interest in supplying the product concerned”. Article XI11:2(d) does not provide any specific rules
for the dlocation of tariff quota shares to Members not having a substantial interest. Nevertheless,
alocation to Members not having a substantial interest must be subject to the basic principle of
non-discrimination. When thisprinciple of non-discriminationisapplied to theall ocation of tariff quota
shares to Members not having a substantial interest, it is clear that a Member cannot, whether by
agreement or by assignment, allocate tariff quota shares to some Members not having a substantial
interest while not alocating shares to other Members who likewise do not have a substantial interest.
To do so is clearly inconsistent with the requirement in Article X111:1 that a Member cannot restrict
the importation of any product from another Member unless the importation of the like product from

all third countries is "similarly" restricted.

162. Therefore, on thefirst issueraised by the European Communities, we conclude that the Panel
found correctly that the allocation of tariff quota shares, whether by agreement or by assignment, to
some, but not to other, Members not having a substantial interest in supplying bananasto the European

Communities is inconsistent with the requirements of Article XI111:1 of the GATT 1994.

163. The second issue relates to the consistency of the tariff quota reallocation rules of the BFA
with Article X111:1 of the GATT 1994. Pursuant to these reallocation rules, aportion of atariff quota
share not used by the BFA country to which that share is alocated may, at the joint request of the
BFA countries, beredlocated to the other BFA countries. Thesereallocation rules alow the exclusion
of banana-supplying countries, other than BFA countries, from sharing in the unused portions of a
tariff quota share. Thus, imports from BFA countries and imports from other Members are not
"similarly" restricted. We conclude, therefore, that the Panel found correctly that the tariff quota
reallocation rules of the BFA are inconsistent with the requirements of Article X111:1 of the GATT
1994. Moreover, thereallocation of unused portions of a tariff quota share exclusively to other BFA
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countries, and not to other non-BFA banana-supplying Members, does not result in an alocation of
tariff quota shares which approaches "as closely as possible the shares which the various Members
might be expected to obtain in the absence of therestrictions'. Therefore, thetariff quotareallocation
rules of the BFA are also inconsistent with the chapeau of Article X111:2 of the GATT 1994.

3. The Scope of the Lomé Waiver

164. On 9 December 1994, at the request of the European Communities and of the 49 ACP States
that were also GATT contracting parties, the CONTRACTING PARTIES granted the European
Communities awaiver from certain of its obligations under the GATT 1947 with respect to the Lomé
Convention.® The operative paragraph of this Decision of the CONTRACTING PARTIES reads as

follows:

Subject to the terms and conditions set out hereunder, the provisions
of paragraph 1 of Articlel of the General Agreement shall be waived,
until 29 February 2000, to the extent necessary to permit the European
Communitiestoprovidepreferential treatment for productsoriginating
in ACP States as required by the relevant provisions of the Fourth
Lomé Convention, without being required to extend the same
preferential treatment to like products of any other contracting party.

This is the Lomé Waiver. The WTO Genera Council, acting pursuant to paragraphs 3 and 4 of
Article IX of the WTO Agreement and the provisions of the Understanding in Respect of Waivers of
Obligations under the General Agreement on Tariffs and Trade 1994, decided on 14 October 1996
to extend this waiver until 29 February 2000.%

165. Theappealshby the European Communities and the Complaining Partiesraisetwo distinct legal
issuesrelating to the scope of theLomé Waiver. Thefirst issueiswhether the European Communities
is "required" under the relevant provisions of the Lomé Convention to do what it has done in the
measures at issue in this apped, that is, to provide duty-free access for al traditional ACP bananas;
to provide duty-free access for 90,000 tonnes of non-traditional ACP bananas; to provide a margin

of tariff preference in the amount of 100 ECU/tonne for al other non-traditional ACP bananas; to

%The Fourth ACP-EEC Convention of Lomé, Decision of the CONTRACTING PARTIES of 9 December 1994, L/7604,
19 December 1994.

8EC - The Fourth ACP-EC Convention of Lomé, Extension of Waiver, Decision of the WTO General Council of 14
October 1996, WT/L/186, 18 October 1996.



WT/DS27/AB/R
Page 74

alocate tariff quota shares to the traditional ACP States that supplied bananas to the European
Communities before 1991 in the amount of their pre-1991 best-ever export volumes; to allocate tariff
guota shares to some traditional ACP States in excess of their pre-1991 best-ever export volumes to
the European Communities; to alocate tariff quota shares to ACP States exporting non-traditional
ACP bananas; and to maintain the import licensing procedures that are applied by this measure to

imports of third-country and non-traditional ACP bananas.

166. Thesecond issue is whether the Lomé Waiver, which specificaly coversviolations of Article
I:1 of the GATT 1994, dso coversviolations of Article X111 with respect to the EC' s country-specific

tariff quota allocations for traditional ACP States. We will address these two issues in turn.

@ What is "required" by the Lomé Convention?

167. The European Communities asserts that the Panel should not have conducted an objective
examination of the requirements of the Lomé Convention, but instead should have deferred to the
"common" EC and ACP viewsontheappropriateinterpretation of theL oméConvention. Thisassertion

is without merit. The Panel was correct in stating:

We note that sincethe GATT CONTRACTING PARTIES incorporated
areferencetothe LoméConvention intotheL oméwaiver, themeaning
of the Lomé Convention became a GATT/WTO issue, at least to that
extent. Thus, we have no alternative but to examine the provisions
of the Lomé Convention ourselves in so far as it is necessary to
interpret the Lomé waiver.%

We, too, have no alternative.

168.  Fromthe operative paragraph of the LoméWaiver, itisclear that what iswaived is compliance
with only "the provisions of paragraph 1 of Article | of the General Agreement”, and it is clear also
that compliance with those provisionsis only waived "to the extent necessary" to permit the European
Communities to provide the "preferentia treatment” that is "required” by the relevant provisions of
the Lomé Convention. It is equaly clear that the use of the term "required” is not accidental.
Originally, the European Communities and the ACP States that were contracting partiesto the GATT
1947 requested a waiver that would have allowed the European Communities to grant preferentia

%panel Reports, para. 7.98.
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treatment as "foreseen" under the relevant provisions of the Lomé Convention.®” However, the term
"foreseen” was not accepted by the CONTRACTING PARTIES, and was replaced in the text of the
waiver by the more stringent term "required”.® We do not agree with the European Communities

that this is a distinction without a difference.®

169. To determine what is "required" by the Lomé Convention, we must look first at the text of
that Convention and identify the provisions of it that are relevant to trade in bananas. Article 183
of Chapter 2, entitled " Specia undertakings on rum and bananas®, which is part of the generd title
on "Trade Cooperation”, and Protocol 5 on Bananas are clearly provisions that specifically concern

trade in bananas. Article 183 reads as follows:

In order to permit the improvement of the conditions under which
bananas originating in the ACP States are produced and marketed, the
Contracting Partieshereby agreetotheobjectives set outin Protocol 5.

Article 183 does not in itself clarify what is"required" with respect to tradein ACP bananas. Article
183 does, however, refer to Protocol 5, which is an integral part of the Lomé Convention.® Article

1 of Protocol 5 stipulates:

In respect of its banana exports to the Community markets, no ACP
State shall be placed as regards access to its traditional markets and
its advantages on those markets, in aless favourable situation than in
the past or at present.

The requirements in Protocol 5 clearly apply to "traditional markets® for traditional ACP bananas,

and to nothing more.

8ACP Countries - European Communities, Fourth Lomé Convention, Request for aWaiver, L/7539, 10 October 1994.

®CONTRACTING PARTIES, Fiftieth Session, Summary Record of the First Meeting, 8 December 1994, SR. 50/1,
8 February 1995, p. 13.

®preferential treatment that is authorized or called for in the Lomé Convention, or reflected in its objectives, may well
be preferential treatment "foreseen" under the Lomé Convention, but it is not necessarily preferentia treatment "required”
or made mandatory by the Lomé Convention. Provisions of the Lomé Convention, such as Article 15(a); Article 24, second
indent; Article 135; and Article 167 authorize or call for preferentia treatment of ACP products. These provisions elaborate
one of the central objectives of the Lomé Convention -- to promote the expansion of trade and the economic development
of the ACP States. These provisions may "foresee", but do not "require’, any preferential treatment.

Pyrsuant to Article 368 of the Lomé Convention, protocols annexed to the Convention form an integral part thereof.
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170.  Inaddition, the Lomé Convention contains Article 168(2)(a)(ii), whichisaso relevant to trade
in ACP bananas. Article 168(2)()(ii), which isfound in the chapter on the " Generd trade arrangements’

of the Lomé Convention, reads in relevant part as follows:

... the Community shall takethe necessary measuresto ensure morefavourable
treatment than that granted to third countries benefiting from the
most-favoured-nation clause for the same products. (emphasis added)

These "products” include bananas. Article 168(2)(a)(ii) appliesto all ACP agricultura products that
come under a common organization of the market and that are subject to import restrictions. Nothing
in Article 168(2)(a)(ii) indicates that bananas are to be excluded from the scope of this provision, either
becausetheimport arrangement for bananasisdealt with el sewhere, or becausebananasarenot included
in the non-exhaustive list of preferential arrangements under Article 168(2)(a)(ii) that is contained in
Annex XL of theLoméConvention. Therefore, under Article 168(2)(a)(ii), the European Communities
isrequired to "take the necessary measures to ensure more favourable treatment than that granted to
third countriesbenefiting from themost-favoured-nation clause" for all ACP bananas. Thisrequirement
in Article 168(2)(a)(ii) in no way conflicts with Article 1 of Protocol 5, which requires additiona
preferential treatment for traditional ACP bananas over and above the preferential treatment for all
ACP bananas that is required by Article 168(2)(a)(ii).**

171.  These aretherequirements that the Lomé Convention imposes on the European Communities
for trade in ACP bananas. The admittedly difficult legidlative task facing the European Communities
was to translate these requirements into appropriate regulations while al so transforming the previously
varied, national bananamarketsof itsMember Statesinto asingle Community-widemarket for bananas.
It is not our task to do this for the European Communities. Our task is to determine whether the
particular regulatory meansthat the European Communities has chosen to employ, and that are at issue
in this appeal, are in fact means that are "required" by the Lomé Convention. In our view, to be
"required”, each of the relevant provisions of the measures at issue in this appeal must be reasonably
necessary to give effect to the relevant obligationsimposed on the European Communities by the Lomé

Convention. We shal examine them in turn.

“IThis interpretation of the relationship between Article 168 and Protocol 5 is confirmed by the ECJ in paragraph 101
of its Judgment of 5 October 1994, Germany v. Council, Case C-280/93, ECR 1994, p. 1-4973. The Court stated that "...
the import of bananas from ACP States falls under Article 168(2)(a)(ii) of the Lomé Convention ...", and that Article 1 of
Protocol 5 also applies to traditional ACP bananas.
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172.  The European Communities grants duty-free access to al traditional ACP bananas. It will
berecalled that Protocol 5 specifiesthat " no ACP Stateshall beplaced, asregardsaccesstoitstraditional
markets and its advantages on those markets, in aless favourable situation than in the past or present”
(emphasis added). With respect to traditional ACP bananas, this mandate of Protocol 5 isreinforced
by the additional obligations imposed on the European Communities by Article 168(2)(a)(ii), which,
aswe have said, appliesto all ACP bananas. Beforethe creation of a single Community-wide market
for bananas through the enactment of Regulation 404/93, duty-free "access" for their banana exports
was indisputably one of the "advantages' enjoyed by the ACP States. Therefore, in our view, the
duty-free access afforded by the European Communities to all traditional ACP bananasis"required".

173.  Inaddition, the European Communities grants duty-free access to 90,000 tonnes of non-traditiona
ACP bananas and a margin of tariff preference in the amount of 100 ECU/tonne to all other non-
traditiond ACP bananas. The out-of-quota tariff rate for non-traditional ACP bananasis 693 ECU/tonne;
the out-of-quota tariff rate for third-country bananas is 793 ECU/tonne.®? Protocol 5 does not apply
here; Protocol 5 does not apply to non-traditional ACP bananas. However, the obligation imposed
on the European Communities by Article 168(2)(a)(ii) to "take the necessary measures to ensure more
favourable treatment” for all ACP bananas "than that granted to third countries benefiting from the
most-favoured-nation clause for the same product” does apply. The tariff rates applied to imports of
bananasfrom third countriesbenefittingfromMFN treatment areanin-quotatariff rate of 75 ECU/tonne
and, as already noted above, an out-of-quotatariff rate of 793 ECU/tonne. Both the duty-free access
afforded to the 90,000 tonnes of non-traditional ACP bananas, imported in-quota, and the margin of
tariff preference in the amount of 100 ECU/tonne afforded to al other non-traditional ACP bananas
by the European Communities are clearly "more favourable treatment” than that afforded by the European
Communities to bananas from third countries benefitting from MFN trestment. Therefore, the remaining
issueunder Article168(2)(a)(ii) iswhether theparticular measureschosen by the European Communities
to fulfil the abligationsin that Article to provide "more favourable treatment” to non-traditional ACP
bananas are aso in fact "necessary" measures, as specified in that Article. In our view, they are.
Article 168(2)(a)(ii) does not say that only one kind of measure is "necessary”. Likewise, that Article
does not say what kind of measure is "necessary”. Conceivably, the European Communities might
havechosen someother "morefavourabletreatment” intheform of atariff preferencefor non-traditional
ACP bananas. But it seemsto usthat this particular measure can, in theoverall context of thetransition
from individual national markets to a single Community-wide market for bananas, be deemed to be

"necessary". Therefore, in our view, both the duty-free access granted by the European Communities

920ut-of-quota tariff rates for shipments in 1996-97. See Panel Reports, para. 3.7.
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to the 90,000 tonnes of non-traditional ACP bananas and the margin of tariff preference in the amount
of 100 ECU/tonne granted to all other non-traditional ACP bananas are "required” by the Lomé

Convention.

174.  TheEuropean Communities a so allocates tariff quota sharesto thetraditional ACP States that
supplied bananas to the European Communities before 1991 in the amount of their pre-1991 best-ever
export volumes. With respect to theseallocations, it will berecalled that Article 1 of Protocol 5 obliges
the European Communitiesto ensurethat "[i]n respect of its bananaexportsto the Community markets,
no ACP State shall be placed as regards access to its traditional markets and its advantages on those
markets, in alessfavourable situation than in the past or at present”. We note here that the European
Court of Justice hasruled in its Judgment of 5 October 1994 in Germany v. Council that pursuant to

Article 1 of Protocol 5:

... theCommunity isobliged to permit theaccess, freeof customsduty,
only of the quantities of bananas actualy imported ‘at zero duty’ in
the best year before 1991 from each ACP State which is a traditional
supplier.®® (emphasis added)

Thus, the pivotal dateis 1991. To be sure, the European Communities might have used another basis
for determining the tariff quota shares allotted to the traditional ACP States that supplied bananas to
the European Communities before 1991. For example, the European Communities might have chosen
to use a fixed reference period of 10, or perhaps 20, years. The European Communities might also
have chosen an average export volumerather than the best-ever export volumesthat was in fact chosen.
However, somestandard was clearly needed. The standard chosen by the European Communities does
have a legitimate basis in the history of the banana trade of the European Communities with the
traditional ACP States. Therefore, we are persuaded that the allocation of tariff quota shares for

traditional ACP bananas chosen by the European Communities is "required”.

175.  The European Communities also allocates tariff quota shares to some traditional ACP States
in excess of their pre-1991 best-ever export volumes so as to reflect potential increasesin tradein the

future as aresult of investments made in banana production in those ACP States.® In our view, tariff

®Case C-280/93, ECR 1994, p. 1-4973, para. 101.

%Neither the Lomé Convention's provisions on trade development (Articles 135-138), nor itsprovisions on development
finance cooperation (Articles 220-327), can be interpreted as requiring that elements other than the best-ever levels (e.g.
investment decisions) are to be taken into account in the determination of the extent of the preferential treatment.
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guotasharesin excess of the pre-1991 best-ever export volumes, which are designed to reflect potentia
increases in trade in the future, are not reasonably necessary to guarantee that these traditiona ACP
States are not placed, as regards market access and market advantages, in aless favourable situation
than at any timebefore 1991. Thesetraditional ACP States could not have enjoyed any pre-1991 market
access or advantages with respect to future quantities of bananas. This would be different only if,
before 1991, these ACP States had a guarantee in any of their traditional markets that they would be
ableto export quantities of bananas that might in the future result from investments they made. There
was, however, no such guarantee. Findly, it is clear that any future increases in trade as a result of
investments are highly speculative. For these reasons, we conclude that the alocation of tariff quota
shares in excess of pre-1991 best-ever export volumes to reflect investmentsis not "required” by the

Lomé Convention.

176.  The European Communities also allocates country-specific tariff quota shares to ACP States
exporting non-traditional ACP bananas. It will be recalled that the more expansive requirement of
Article 1 of Protocol 5 does not apply to non-traditional ACP bananas. Only the more limited
requirement of Article 168(2)(a)(ii), totake " necessary measuresto ensure morefavourable treatment”
to certain ACP agricultural products, including bananas, applies to non-traditional ACP bananas.
However, in our view, this obligation to afford "more favourable treatment” to non-traditional ACP
bananas could be met without allocating tariff quota shares. Therefore, the allocation of tariff quota

shares to ACP States exporting non-traditional ACP bananas is not "required"”.

177. Thefina relevant provisions of the measures at issue that must be addressed are the import
licensing procedures that are applied to third-country and non-traditional ACP bananas. We have
concluded that certain tariff preferences for ACP bananas are "required” by the Lomé Convention.
We have also concluded that the tariff quota allocations to traditional ACP States in the amount of
their pre-1991 best-ever export volumesis*required”. 1t may bethat, in order todoadl thatis" required"
by the Lomé Convention, the European Communities should do something more. Conceivably, this
could be some form of import licensing arrangement. However, the issue before us is not whether
some hypothetical licensing arrangement that might be enacted by the European Communities is
"required" by the Lomé Convention. The issue before us is whether the specific provisions of these
import licensing procedures that have in fact been enacted by the European Communities, and are at
issuein this appeal, are "required”. Theimport licensing procedures at issue here create advantages

for favoured EC operators that market traditional ACP bananas, by providing those operators with
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quota rents that, even the European Communities acknowledges, amount to "cross-subsidization”.%
We see nothing in any of the relevant provisions of the Lomé Convention that can in any way be
construed to "require" such "cross-subsidization”. Therefore, in our view, these import licensing

procedures are not "required”.

178.  Thus, of the relevant provisions of the measures at issue in this appeal, we conclude that the
European Communitiesis"required” under therelevant provisionsof theL omé Conventionto: provide
duty-free access for all traditiona ACP bananas; provide duty-free access for 90,000 tonnes of non-
traditional ACP bananas; provide a margin of tariff preference in the amount of 100 ECU/tonne for
all other non-traditional ACP bananas; and alocate tariff quota shares to the traditional ACP States
that supplied bananas to the European Communities before 1991 in the amount of their pre-1991 best-ever
export volumes. We conclude a so that the European Communitiesisnot "required” under therelevant
provisions of the Lomé Convention to: alocate tariff quota shares to some traditional ACP States in
excess of their pre-1991 best-ever export volumes; alocatetariff quotasharesto ACP States exporting
non-traditiona ACP bananas; or maintain the import licensing proceduresthat are gpplied to third country
and non-traditional ACP bananas. We therefore uphold the findings of the Panel in paragraphs 7.103,
7.204 and 7.136 of the Panel Reports.

(b) What is covered by the Lomé Waiver?

179. Having determined what is"required" by the Lomé Convention, we must next determine what

is covered by the Lomé Waiver.

180.  Specificaly, we must determine whether the Lomé Waiver applies not only to breaches of
Article I:1 of the GATT 1994, but also to breaches of Article XI1I of the GATT 1994, with respect
to the EC's country-specific tariff quota allocations for traditional ACP States.

181.  The operative paragraph of the Lomé Waiver reads in relevant part:

Subject to the terms and conditions set out hereunder, the provisions
of paragraph 1 of Article | of the General Agreement shall be waived,
until 29 February 2000, to the extent necessary to permit the European
Communitiestoprovidepreferential treatment for productsoriginating

®Commission of the European Communities, Report on the Operation of the Banana Regime, 11 October 1995, SEC
(95) 1565 find, p. 18. See also Commission of the European Communities, Impact of Cross-subsidization within the Banana
Regime, Note for Information, Ecuador's first submission to the Panel, Exhibit 11.
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in ACP States as required by the relevant provisions of the Fourth
Lomé Convention, ...% (emphasis added)

182. ThePandl, nevertheless, concluded that the Lomé Waiver should beinterpreted so asto waive
not only compliance with the obligations of Article 1:1, but also compliance with the obligations of
Article X111 of the GATT 1994. The Panel based its conclusion on the need to give "rea effect"®

to the Lomé Waiver and on the " close relationship”® between Articles | and XII1: 1.

183. We disagree with the Panel's conclusion. The wording of the Lomé Waiver is clear and
unambiguous. By its precise terms, it waives only "the provisions of paragraph 1 of Articlel of the
General Agreement ... to the extent necessary" to do what is "required" by the relevant provisions
of the Lomé Convention. The Lomé Waiver does not refer to, or mention in any way, any other
provision of the GATT 1994 or of any other covered agreement. Neither thecircumstancessurrounding
the negotiation of the Lomé Waiver, nor the need to interpret it so as to permit it to achieve its
objectives, alow usto disregard the clear and plain wording of the Lomé Waiver by extending its scope
to include awaiver from the obligations under Article XI11. Moreover, although Articles | and XIllII
of the GATT 1994 are both non-discrimination provisions, their relationship is not such that awaiver

from the obligations under Article | implies a waiver from the obligations under Article XIII.

184. The Pand's interpretation of the Lomé Waiver as including a waiver from the GATT 1994
obligations relating to the allocation of tariff quotas is difficult to reconcile with the limited GATT
practice in the interpretation of waivers, the strict disciplines to which waivers are subjected under
the WTO Agreement, the history of the negotiations of this particular waiver and the limited GATT

practice relating to granting waivers from the obligations of Article XIII.

185. Thereislittle previous GATT practice on the interpretation of waivers. In the panel report

in United Sates - Sugar Waiver, the panel stated:

ThePanel took into account in itsexamination that waiversaregranted
according to Article XXV:5 only in "exceptiona circumstances’, that
they waive obligations under the basic rules of the General Agreement

%The Fourth ACP-EEC Convention of Lomé, Decision of the CONTRACTING PARTIES of 9 December 1994, L/7604,
19 December 1994.

’Panel Reports, para. 7.106.
®bid., para. 7.107.
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and that their termsand conditions consegquently haveto beinterpreted
narrowly.%

Although the WTO Agreement does not provide any specific rules on the interpretation of waivers,
Article IX of the WTO Agreement and the Under standing in Respect of Waivers of Obligations under
the General Agreement on Tariffs and Trade 1994, which provide requirements for granting and renewing
waivers, stresstheexceptional nature of waiversand subject waiversto strict disciplines. Thus, waivers
should be interpreted with great care.

186.  With regard to the history of the negotiations of the Lomé Waiver, we have aready noted that
the CONTRACTING PARTIES limited the scope of the waiver by replacing " preferential treatment
foreseen by the Lomé Convention" with "preferentia treatment required by the Lomé Convention”
(emphasisadded). Thischangeclearly suggeststhat the CONTRACTING PARTIES wanted to restrict

the scope of the Lomé Waiver.

187.  Finaly, we note that between 1948 and 1994, the CONTRACTING PARTIES granted only
one waiver of Article XIII of the GATT 1947.® |n view of the truly exceptional nature of waivers
from the non-discrimination obligations under Article XIllI, it is al the more difficult to accept the
proposition that a waiver that does not explicitly refer to Article X111 would nevertheless waive the
obligations of that Article. If the CONTRACTING PARTIES had intended to waive the obligations

of the European Communitiesunder Article X111 intheLoméWaiver, they would havesaid so explicitly.

188. Thus, we conclude that the Panel erred in finding that "the Lomé waiver waives [the]
inconsistency with Article X111: 1 to theextent necessary to permit the EC to allocate shares of its banana
tariff quotato specific traditional ACP banana supplying countries in an amount not exceeding their
pre-1991 best-ever exports to the EC".**

4, The " Separate Regimes' Argument

189. It hasbeen argued by the European Communities that there aretwo separate EC import regimes

for bananas, the preferentia regime for traditiona ACP bananas and the erga omnes regime for all

®Adopted 7 November 1990, BISD 375228, para. 5.9.

1\W\aiver Granted in Connection with the European Coal and Steel Community, Decision of 10 November 1952, BISD
1917, para. 3.

10panel Reports, para. 7.110.



WT/DS27/AB/R
Page 83

other imports of bananas. Submissions made by the European Communities rai se the question whether
this is of any relevance for the application of the non-discrimination provisions of the GATT 1994
and the other Annex 1A agreements. The European Communities argues, in particular, that the non-
discrimination obligations of Articles|:1, X:3(a) and XIII of the GATT 1994 and Article 1.3 of the
Licensing Agreement, apply only within each of these separate regimes. The Panel found that the
European Communities has only one import regime for purposes of applying the non-discrimination

provisions of the GATT 1994 and Article 1.3 of the Licensing Agreement.

190. Theissue hereis not whether the European Communitiesis correct in stating that two separate
import regimesexist for bananas, but whether theexistenceof two, or more, separate ECimport regimes
is of any relevance for the application of the non-discrimination provisions of the GATT 1994 and
the other Annex 1A agreements. The essence of the non-discrimination obligationsisthat like products
should be treated equally, irrespective of their origin. As no participant disputes that al bananas are
likeproducts, the non-discrimination provisionsapply to all importsof bananas, irrespective of whether
and how a Member categorizes or subdivides these imports for administrative or other reasons. If,
by choosing adifferent legal basisfor imposingimport restrictions, or by applying different tariff rates,
aMember could avoid the gpplication of the non-discrimination provisions to the imports of like products
from different Members, theobject and purpose of the non-di scrimination provisionswould bedefeated.
It would be very easy for a Member to circumvent the non-discrimination provisions of the GATT
1994 and the other Annex 1A agreements, if these provisions apply only within regulatory regimes
established by that Member.

191.  Non-discrimination obligations apply to dl imports of like products, except when these obligations
are specifically waived or are otherwise not applicable asaresult of the operation of specific provisions
of the GATT 1994, such as Article XXIV.*% In the present case, the non-discrimination obligations
of the GATT 1994, specifically Articles|:1and X111, apply fully to all imported bananasirrespective
of their origin, except to the extent that these obligations are waived by the Lomé Waiver. We,
therefore, uphold thefindings of the Panel'® that the non-discrimination provisions of the GATT 1994,
specificaly, Articles I:1 and XIlII, apply to the relevant EC regulations, irrespective if there is one

or more "separate regimes’ for the importation of bananas.

12Panel on Newsprint, adopted 20 November 1984, BISD 315/114.

13\We do not agree with the Panel's findings that Article X:3(a) of the GATT 1994 and Article 1.3 of the Licensing
Agreement preclude the imposition of different import licensing systems on like products when imported from different Members.
See our Findings and Conclusions, paras. (I) and (m).

1%Pangl Reports, paras. 7.82 and 7.167.
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5. Licensing Agreement

192. Theappea by the European Communities raises two legal issuesrelating to the interpretation
and application of the Licensing Agreement. The first is whether the Licensing Agreement applies to
import licensing procedures for tariff quotas. The second is whether the requirement of "neutrality
in application” in Article 1.3 of the Licensing Agreement precludes the imposition of different import

licensing systems on like products when imported from different Members.

193.  With respect to the first issue, "import licensing” is defined in Article 1.1 of the Licensing

Agreement as follows:

For the purposeof thisAgreement, import licensing i sdefined asadministrative
procedures used for the operation of import licensing régimes requiring the
submission of an application or other documentation (other than that required
for customs purposes) to the relevant administrative body asa prior condition
for importationinto thecustomsterritory of theimporting Member. (emphasis
added)

Althoughthe precisetermsof Article 1.1 do not say explicitly that licensing proceduresfor tariff quotas
are within the scope of the Licensing Agreement, a careful reading of that provision leads inescapably
to that conclusion. The EC import licensing procedures require "the submission of an application”
for import licences as "a prior condition for importation" of a product at the lower, in-quota tariff
rate.'® Thefact that theimportation of that product is possible at a high out-of-quotatariff rate without
a licence does not alter the fact that alicence is required for importation at the lower in-quota tariff

rate.1%

194. We note that Article 3.2 of the Licensing Agreement provides that:

Non-automatic licensing shall not have trade-restrictive or -distortive
effects on imports additiona to those caused by the imposition of the
restriction. (emphasis added)

105See Commission Regulation (EEC) No. 1442/93 of 10 June 1993 laying down detailed rules for the application of
the arrangements for importing bananas into the Community, which explicitly reguires operators to submit licence applications.
Official Journal No. L 142, 12 June 1993, p. 6.

1081 this case, the out-of-quota tariff rate on bananas is prohibitively high and, therefore, importation of bananas without
alicence isin fact only a theoretica possibility. See B. Borrell, EU Bananarama Ill, The World Bank, Policy Research
Working Paper 1386, December 1994, p. 16.
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We note also that Article 3.3 of the Licensing Agreement reads:

In the case of licensing requirements for purposes other than the
implementation of quantitative restrictions, Members shall publish
sufficient information for other Members and tradersto know thebasis
for granting and/or allocating licences. (emphasis added)

We see no reason to exclude import licensing procedures for the administration of tariff quotas from
the scope of the Licensing Agreement on the basis of the use of the term "restriction” in Article 3.2.
We agree with the Pand that, in the light of the language of Article 3.3 of the Licensing Agreement
and theintroductory words of Article X|I of the GATT 1994, theterm "restriction" asused in Article
3.2 should not be interpreted to encompass only quantitative restrictions, but should be read aso to

include tariff quotas.'®

195.  For these reasons, we agree with the Panel that import licensing procedures for tariff quotas

are within the scope of the Licensing Agreement.

196.  With respect to the second issue, the Panel found that Article 1.3 of the Licensing Agreement
"preclude[s] the imposition of one system of import licensing procedures in respect of a product
originating in certain Members and a different system of import licensing procedures on the same product

originating in other Members".'*®

197.  Article 1.3 of the Licensing Agreement reads as follows:

Therulesfor import licensing procedures shdl be neutral in application
and administered in a fair and equitable manner. (emphasis added)

By its very terms, Article 1.3 of the Licensing Agreement clearly applies to the application and
administration of import licensing procedures, and requires that this application and administration
be"neutral ... fair and equitable”. Article 1.3 of the Licensing Agreement does not require the import
licensing rules, as such, to be neutral, fair and equitable. Furthermore, the context of Article 1.3 --

includingthepreamble, Article1.1and, inparticular, Article 1.2 of theLicensing Agreement -- supports

7The introductory words of Article XI of the GATT 1994 read as follows. "No prohibitions or restrictions other than
duties, taxes or other charges, whether made effective through quotas, import or export licences or other measures ...".

18panel Reports, para. 7.154.
1Pangl Reports, WT/DS27/RIGTM, WT/DS27/R/IHND, WT/DS27/RIMEX and WT/DS27/R/IUSA, para. 7.261.
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theconclusionthat Article 1.3 doesnot apply toimport licensing rules. Article1.2 provides, inrelevant

part, as follows:

Members shall ensure that the administrative procedures used to
implementimport licensing régimesarein conformity withtherel evant
provisions of GATT 1994 ... as interpreted by this Agreement, ...

Asamatter of fact, none of the provisions of the Licensing Agreement concernsimport licensing rules,
per se. Asismadeclear by thetitleof theLicensing Agreement, it concernsimport licensing procedures.
Thepreambleof the Licensing Agreement indicatesclearly that thisagreement relatestoimport licensing
procedures and their administration, not to import licensing rules. Article 1.1 of the Licensing Agreement

defines its scope as the administrative procedures used for the operation of import licensing regimes.

198. We conclude, therefore, that the Panel erred in finding that Article 1.3 of the Licensing
Agreement precludes the imposition of different import licensing systems on like products when imported

from different Members.

6. Article X:3(a) of the GATT 1994

199. TheEuropean Communitiesraisestwo legal issuesrelating to the application and interpretation
of Article X:3(a) of the GATT 1994. The first issue is whether the requirements of uniformity,
impartiality and reasonableness set out in Article X:3(a) preclude the imposition of different import
licensing systems on like products imported from different Members. The second issue is whether
both Article X:3(a) of the GATT 1994 and Article 1.3 of the Licensing Agreement apply to the EC

import licensing procedures.

200. Onthefirst issue, the Pand found that the application of operator category rules and activity
functionrules"inrespect of theimportation of third-country and non-traditional ACP bananasatin-quota
tariff rates, in the absence of the application of such rules to traditional ACP imports, is inconsistent
with the requirements of Article X:3(a) of GATT".*® In coming to this conclusion, the Pandl relied
on a 1968 Note by the GATT Director-General, which asserted that Article X:3(a) precludes the

application of one set of regulations and procedures to some contracting parties and a different set to

panel Reports, para. 7.212, with regard to operator category rules; and WT/DS27/R/IECU, WT/DS27/R/GTM,
WT/DS27/R/HND and WT/DS27/R/MEX, para. 7.231, with regard to activity function rules.
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others.'* However, the European Communities correctly pointed out during the Panel proceedings
that the 1968 Note cannot be considered as an authoritative interpretation of GATT rules because it
was never endorsed by aformal decision of the CONTRACTING PARTIES.

Article X:3(a) of the GATT 1994 provides:

Each Member shall administer inauniform, impartial and reasonable
manner all its laws, regulations, decisions and rulings of the kind
described in paragraph 1 of this Article.

The text of Article X:3(a) clearly indicates that the requirements of "uniformity, impartiaity and
reasonableness’ do not apply to the laws, regulations, decisions and rulings themselves, but rather to
the administration of those laws, regulations, decisions and rulings. The context of Article X:3(a)
withinArticle X, whichisentitled " Publication and Administration of TradeRegulations", and areading
of the other paragraphs of Article X, makeit clear that Article X appliesto the administration of laws,
regulations, decisions and rulings. To the extent that the laws, regulations, decisions and rulings
themselves are discriminatory, they can be examined for their consistency with therelevant provisions
of the GATT 1994.

201. Weconclude, therefore, that the Pandl erred in finding that Article X:3(a) of the GATT 1994
precludestheimposition of one system of import licensing procedureson aproduct originatingincertain

Members and a different system on the same product originating in other Members.

202.  With respect to the second issue, the Panel found that the relevant provisions of the GATT
1994 and the Licensing Agreement apply to the EC import licensing procedures for bananas*?, and
then proceeded to examine the consistency of the import licensing procedures with Article X:3(a) of
the GATT 1994. Having found that the operator category rules and the activity function rules were
inconsistent with Article X:3(a) of the GATT 1994, the Panel, referring to the ruling of the Appellate
Body in United States - Shirtsand Blouses from India**®, concluded that it was not necessary to address

whether the EC import licensing procedures were also inconsistent with the Licensing Agreement.™*

MSee Agreement on Implementation of Article VI, Note by the GATT Director-General of 29 November 1968, L/3149.
2Panel Reports, para. 7.163.

\WT/DS33/AB/R, adopted 23 May 1997, p. 19. The Appellate Body stated that "[a] panel need only address those
claims which must be addressed in order to resolve the matter in issue in the dispute”.

Wpanel Reports, paras. 7.213 and 7.232.
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203.  Article X:3(a) of the GATT 1994 applies to all "laws, regulations, decisions and rulings of
the kind described in paragraph 1" of Article X, which includes those, inter alia, "pertaining to ...
requirements, restrictions or prohibitions on imports ...". The EC import licensing procedures are
clearly regulations pertaining to requirements onimportsand, therefore, arewithin the scopeof Article
X:3(a) of the GATT 1994. As we have concluded, the Licensing Agreement also applies to the EC
import licensing procedures. We agree, therefore, with the Panel that both the Licensing Agreement
and the relevant provisions of the GATT 1994, in particular, Article X:3(a), apply to the EC import
licensing procedures. In comparing the language of Article 1.3 of the Licensing Agreement and of
Article X:3(a) of the GATT 1994, we note that there are distinctions between these two articles. The
former provides that "the rules for import licensing procedures shall be neutral in application and
administered in afair and equitable manner”. The latter providesthat each Member shall "administer
inauniform, impartial and reasonable manner al itslaws, regulations, decisions or rulings of the kind

described in paragraph 1 of [Article X]".

We attach no significance to the difference in the phrases "neutra in application and administered in
afair and equitable manner" in Article 1.3 of the Licensing Agreement and "administer in auniform,
impartial and reasonable manner” in Article X:3(a) of the GATT 1994. In our view, the two phrases
are, for al practical purposes, interchangeable. We agree, therefore, with the Panel's interpretation
that the provisions of Article X:3(a) of the GATT 1994 and Article 1.3 of the Licensing Agreement

have identical coverage.*’®

204.  Although Article X:3(a) of the GATT 1994 and Article 1.3 of the Licensing Agreement both
apply, the Pandl, in our view, should have applied the Licensing Agreement first, since this agreement
deals specifically, and in detail, with the administration of import licensing procedures. If the Panel
had done so, then there would have been no need for it to addressthe aleged inconsistency with Article
X:3(a) of the GATT 1994.

7. Article I:1 of the GATT 1994

205. Theappeal by the European Communities raises two legal issuesrelating to the interpretation
of Article I:1 of the GATT 1994. Thefirstissueiswhether the activity function rules of the EC import
licensing procedures are consistent with Articlel:1 of the GATT 1994, in the absence of the application

of such rulestoimports of traditional ACP bananas. The second issue is whether the EC requirement

panel Reports, WT/DS27/R/IGTM, WT/DS27/R/HND, WT/DS27/RIMEX, WT/DS27/R/USA, para 7.261.
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to matchimport licences with export certificates for bananas exported from BFA countriesis consistent
with the requirements of Article I:1 of the GATT 1994.

206.  Onthefirst issue, the Pand found that the procedura and administrative requirements of the
activity function rules for importing third-country and non-traditional ACP bananas differ from, and
go significantly beyond, thoserequiredfor importing traditional ACP bananas. Thisisafactual finding.
Also, a broad definition has been given to the term "advantage” in Article 1:1 of the GATT 1994 by
the pandl in United Sates - Non-Rubber Footwear.*® It may well be that there are considerations of
EC competition policy at the basis of the activity function rules. This, however, does not legitimize
the activity function rules to the extent that these rules discriminate among like products originating
from different Members. For these reasons, we agree with the Panel that the activity function rules
arean "advantage' granted to bananas imported from traditiona ACP States, and not to bananas imported
from other Members, within the meaning of Article I:1. Therefore, we uphold the Panel's finding
that the activity function rules are inconsistent with Article I:1 of the GATT 1994.

207.  Onthe second issue, the Panel found that the EC export certificate requirement isinconsistent
with therequirementsof Articlel:1 of the GATT 1994. The EC export certificate requirement accords
BFA bananasuppliers, which areinitia holders of export certificates, preferential bargaining leverage
to extract a share of the quotarents for their fruit exported to the European Communities, and gives
them a competitive advantage over other Latin American suppliers.**’ The EC export certificate
requirement thus provides an advantage to some Members (i.e. the BFA countries) that is not given
to other Members. Therefore, we agree with the Panel that the export certificate requirement is
inconsistent with Article I:1 of the GATT 1994.

8. Article Il of the GATT 1994

208. Theapped of the European Communities raisestwo legal issueswith respect to the application
and interpretation of Article 11 of the GATT 1994. Thefirst issueis whether the EC procedures and
requirements for the distribution of licences for importing bananas among eligible " operators* within
the European Communities are measures within the scope of Article I11:4 of the GATT 1994. The

second issue is whether the issuance of hurricane licences exclusively to EC producers and producer

USAdopted 19 June 1992, BISD 395128, para. 6.9.

WThe European Communities recognized the commercial value of the export certificates in the Commission's Report
ontheEC Banana Regime, VI1/5671/94, July 1994, p. 12, inwhich itindicated that export certificates helped the BFA countries
"share in the economic benefits of the tariff quota.
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organizations, or to operatorsincluding or directly representing them, isinconsistent with Articlelll:4
of the GATT 1994.

209. Onthefirst issue, the Panel found that, athough licences are a condition for the importation

of bananas into the European Communities at in-quota tariff rates:

. the administration of licence distribution procedures and the
eigibility criteriafor the alocation of licences to operators form part
of the EC's internal legidation and are "laws, regulations and
requirements affecting the interna sale, ..." of imported bananas in
the meaning of Article 111:4.%8

210.  Articlel11:4 of the GATT 1994 provides in relevant part:

Theproductsof theterritory of any Member imported into theterritory
of any other Member shall be accorded treatment no less favourable
than that accorded to like products of national origin in respect of al
laws, regulations and requirements affecting their interna sde, offering
for sale, purchase, transportation, distribution or use ...

211.  Atissuein thisappea is not whether any import licensing requirement, as such, iswithin the
scope of Articlelll:4, but whether the EC procedures and requirements for the distribution of import
licences for imported bananas among eligible operators within the European Communities are within
thescopeof thisprovision. The EC licensing proceduresand requirementsincludetheoperator category
rules, under which 30 per cent of theimport licencesfor third-country and non-traditional ACP bananas
are alocated to operators that market EC or traditional ACP bananas, and the activity function rules,
under which Category A and B licences are distributed among operators on the basis of their economic
activitiesasimporters, customsclearersor ripeners. Theserulesgo far beyond the mereimport licence
requirements needed to administer the tariff quotafor third-country and non-traditional ACP bananas
or Lomé Convention requirements for the importation of bananas. These rules are intended, among
other things, to cross-subsidize distributors of EC (and ACP) bananas and to ensure that EC banana

ripeners obtain a share of the quota rents.'® As such, these rules affect "the internal sale, offering

18panel Reports, para. 7.178.

USEC's appellant's submission, para. 325 and the EC's oral statement, para. 70. See also Commission of the European
Communities, Report onthe Operation of the Banana Regime, 11 October 1995, SEC (95) 1565 final, p. 18; and Commission
of the European Communities, Impact of Cross-subsidization within the Banana Regime, Note for Information, Ecuador's
first submission to the Panel, Exhibit 11.
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for sale, purchase, ..." within the meaning of Articlelll:4, and therefore fall within the scope of this

provision. Therefore, we agree with the conclusion of the Panel on this point.

212.  On the second issue, the Panel found that the EC practice with respect to hurricane licences
may create an incentive for operators to purchase bananas of EC origin for marketing in the European
Communities, and that thispracticeisan advantageaccorded to bananasof EC-origin that isnot accorded
to bananas of third-country origin. The Panel concluded, therefore, that the issuance of hurricane licences
exclusively to EC producersand producer organizations, or operatorsincluding or directly representing

them, is inconsistent with the requirements of Article I11:4 of the GATT 1994.

213.  Hurricane licences adlow for additional imports of third-country (and non-traditional ACP)
bananas at the lower in-quota tariff rate. Although their issuance results in increased exports from
those countries, we note that hurricane licences are issued exclusively to EC producers and producer
organizations, or to operators including or directly representing them. We also note that, as a result
of the EC practice relating to hurricane licences, these producers, producer organizations or operators
can expect, in the event of a hurricane, to be compensated for their lossesin the form of " quota rents’
generated by hurricanelicences. Thus, thepracticeof issuing hurricanelicencesconstitutesan incentive
for operatorsto market EC bananasto the exclusion of third-country and non-traditional ACP bananas.
This practice therefore affects the competitive conditionsin the market in favour of EC bananas. We
do not dispute theright of WTO Members to mitigate or remedy the consequences of natural disasters.
However, Members should do so in amanner consistent with their obligations under the GATT 1994

and the other covered agreements.

214.  For these reasons, we agree with the Panel that the EC practice of issuing hurricane licences
is inconsistent with Article I11:4 of the GATT 1994.

215.  We note that, in coming to this conclusion, the Panel found:

However, before deciding whether the practice of issuing hurricane
licences is inconsistent with Article Il1:4, we need to consider that
Articlelll:1isagenera principlethat informsthe rest of Article I,
as the Appdllate Body has recently stated. Since Article I11:1 constitutes
part of the context of Article Il1:4, it must be taken into account in
our interpretation of the latter. Article 111:1 articulates a genera
principle that interna measures should not be applied so as to afford
protection to domestic production. According to the Appellate Body,
the protective application of a measure can most often be discerned
from the design, the architecture, and the revealing structure of the
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measure. We consider that the design, architecture and structure of
the EC practice of issuing hurricane licences al indicate that the
measure is applied so as to afford protection to EC (and ACP)
producers. '

216. ThePanel has misinterpreted what we said in the Appellate Body Report in Japan - Alcoholic
Beverages.’® We were deding in that case with alegations of inconsistencies with Article11:2, first
and second sentences, of the GATT 1994. Itistruethat at page 18 of that Report, westated that " Article
I11:1 articulates a genera principle" which "informs the rest of Article [11". However, we aso said
in that Report that Article I11:1 "informs the first sentence and the second sentence of Article 111:2
in different ways'.*? With respect to Article I11:2, first sentence, we noted that it does not refer
specificaly to Article 111:1. We stated:

This omission must have some meaning. We believe the meaning is
simply that the presence of a protective application need not be
established separately from the specific requirementsthat areincluded
inthe first sentencein order to show that atax measure isinconsistent
with the genera principle set out in the first sentence.’?

With respect to Article 111:2, second sentence, we found:

Unlikethat of Articlelll:2, first sentence, thelanguageof Articlelll:2,
second sentence, specifically invokes Articlell1:1. The significance
of this distinction lies in the fact that whereas Article I11:1 acts
implicitly in addressing the two issues that must be considered in
applyingthefirst sentence, it actsexplicitly asan entirely separateissue
that must be addressed along with two other issues that are raised in
applying the second sentence.**

The same reasoning must be applied to the interpretation of Article 111:4.  Article 111:4 does not
specificaly refer to Article 111:1. Therefore, a determination of whether there has been a violation
of Article 111:4 does not require a separate consideration of whether a measure "afford[s] protection

to domestic production”.

120See paragraph 7.249 of the Panel Reports (footnotes deleted). See also asimilar finding in paragraph 7.181 relating
to the operator category rules.

12\T/DSS/AB/R, WT/DSIO/AB/R, WT/DSLUABI/R, adopted 1 November 1996.
2|hid., p. 18.

123 i,

24hid., p. 24.
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C. General Agreement on Trade in Services

1. Application of the GATS

217.  There are two issues to consider in this context. The first is whether the GATS applies to
the EC import licensing procedures. The second iswhether the GATS overlaps with the GATT 1994,
or whether the two agreements are mutually exclusive. With respect to the first issue, the Panel found
that:

... N0 measures are excluded a priori from the scope of the GATS as
defined by its provisions. The scope of the GATS encompasses any
measure of a Member to the extent it affects the supply of a service
regardliess of whether such measure directly governs the supply of a
service or whether it regulates other matters but neverthel ess affects
trade in services.'®

For these reasons, the Panel concluded:

Wetherefore find that thereisno legal basisfor an a priori exclusion
of measures within the EC banana import licensing regime from the
scope of the GATS.'#

218.  The European Communities argues that the GATS does not apply to the EC import licensing
procedures becausethey are not measures” affecting tradein services' withinthemeaning of Article 1:1
of the GATS. In the view of the European Communities, Regulation 404/93 and the other related
regulations deal with the importation, sale and distribution of bananas. As such, the European

Communities asserts, these measures are subject to the GATT 1994, and not to the GATS.

219.  Incontragt, the Complaining Parties argue that the scope of the GATS, by itsterms, is sufficiently
broad to encompass Regulation 404/93 and the other related regulations as measures affecting the
competitive relations between domestic and foreign services and service suppliers. This conclusion,
they argue, is not affected by the fact that the same measures are also subject to scrutiny under the

GATT 1994, as the two agreements are not mutually exclusive.

1%Pangl Reports, WT/DS27/R/IECU, WT/DS27/RIMEX and WT/DS27/R/USA, para. 7.285.
%] bid., para. 7.286.
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220. Inaddressing thisissue, we note that Article |:1 of the GATS provides that "[t]his Agreement
appliesto measuresby Members affecting tradein services'. Inour view, theuseof theterm " affecting”
reflects the intent of the drafters to give a broad reach to the GATS. The ordinary meaning of the
word " affecting” impliesameasurethat has" an effect on", which indicates abroad scope of application.
Thisinterpretation isfurther reinforced by the conclusions of previous panels that the term " affecting”
in the context of Article Ill of the GATT is wider in scope than such terms as "regulating” or
"governing".*® We also note that Article |:3(b) of the GATS provides that "*services' includes any
service in any sector except services supplied in the exercise of governmenta authority” (emphasis
added), and that Article XXVIl1(b) of the GATS provides that the "*supply of a service' includes the
production, distribution, marketing, sale and delivery of aservice". Thereis nothing at al in these
provisionsto suggest alimited scope of application for theGATS. Wealso agreethat Article XXVI1I(c)
of the GATS does not narrow "the meaning of the term ‘affecting’ to ‘in respect of'".*#® For these
reasons, we uphold the Panel' sfinding that thereisno legal basisfor an a priori exclusion of measures

within the EC banana import licensing regime from the scope of the GATS.

221.  Thesecondissueiswhether the GATSand the GATT 1994 are mutually exclusive agreements.
The GATS was not intended to deal with the same subject matter asthe GATT 1994. The GATSwas
intended to deal with a subject matter not covered by the GATT 1994, that is, with trade in services.
Thus, the GATS applies to the supply of services. It provides, inter alia, for both MFN treatment
and national treatment for services and service suppliers. Given the respective scope of application
of thetwo agreements, they may or may not overlap, depending on the nature of the measures at issue.
Certain measures could be found to fall exclusively within the scope of the GATT 1994, when they
affect trade in goods as goods. Certain measures could be found to fall exclusively within the scope
of the GATS, when they affect the supply of services as services. There is yet athird category of
measures that could be found to fall within the scope of both the GATT 1994 and the GATS. These
are measures that involve a service relating to a particular good or a service supplied in conjunction
with a particular good. In al such cases in this third category, the measure in question could be
scrutinized under both the GATT 1994 and the GATS. However, while the same measure could be
scrutinized under both agreements, the specific aspects of that measure examined under each agreement
could bedifferent. Under the GATT 1994, the focusis on how the measure affects the goods involved.

Under the GATS, the focus is on how the measure affects the supply of the service or the service

2Pangl Reports, WT/DS27/R/IECU, WT/DS27/RIMEX and WT/DS27/R/IUSA, para. 7.281. See, for example, the
panel report in Italian Agricultural Machinery, adopted 23 October 1958, BISD 75/60, para. 12.

1%Panel Reports, WT/DS27/R/IECU, WT/DS27/RIMEX and WT/DS27/R/USA, para. 7.280.
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suppliersinvolved. Whether a certain measure affecting the supply of aservicerelated to a particular
good isscrutinized under the GATT 1994 or the GATS, or both, isamatter that can only be determined
on a case-by-case basis. This was aso our conclusion in the Appellate Body Report in Canada -
Periodicals.’

222.  For these reasons, we agree with the Panel that the EC banana import licensing procedures
aresubject to both the GATT 1994 and the GATS, and that the GATT 1994 and the GATS may overlap

in application to a particular measure.

2. Whether Operatorsare ServiceSuppliers Engaged in Wholesale Trade Services

223.  TheEuropean Communities raises two issues concerning the definition of wholesde trade services
and the application of that definition. Both these issues relate to the Panel's finding that:

... operators in the meaning of Article 19 of Regulation 404/93 and
operators performing the activities defined in Article 5 of Regulation
1442/93 areservice suppliersin themeaning of Articlel:2(c) of GATS
provided that they are owned or controlled by natural persons or
juridical persons of other Members and supply wholesale services.
When operators provide wholesale services with respect to bananas
which they have imported or acquired for marketing, cleared in customs
or ripened, they are actual wholesale service suppliers. Where
operators form part of verticaly integrated companies, they have the
capability and opportunity to enter thewholesaleservicemarket. They
could at any time decide to re-sell bananas which they have imported
or acquired from EC producers, or cleared in customs, or ripened
instead of further transferring or processing bananas within an
integrated company. Since Article XVII of GATS is concerned with
conditions of competition, it is appropriate for us to consider these
vertically integrated companies as service suppliers for the purposes
of analysing the claims made in this case.**

224.  First, the European Communities questions whether the operators within the meaning of the
relevant EC regulationsare, infact, servicesuppliersinthesenseof theGATS, inthat what they actually
do is buy and import bananas. The European Communities argues that "when buying or importing,

awholesale trade services supplier isabuyer or importer and not covered by the GATS &t all, because

%A ppellate Body Report, WT/DS31/AB/R, adopted 30 July 1997, p. 19.
0Pangl Reports, WT/DS27/R/IECU, WT/DS27/RIMEX and WT/DS27/R/USA, para. 7.320 (footnotes deleted).
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heis not providing any reselling services".**! The European Communities aso challengesthe Panel's
conclusion that "integrated companies’, which may provide some of their services in-house in the

production or distribution chain, are service suppliers within the meaning of the GATS.

225.  On thefirst of these two issues, we agree with the Panel that the operators as defined under
the reevant regulations of the European Communities are, indeed, suppliers of "wholesde trade services'
within the definition set out in the Headnote to Section 6 of the CPC.**> We note further that the
European Communities has made a full commitment for wholesale trade services (CPC 622), with
no conditions or qualifications, inits Schedul e of Specific Commitments under the GATS.*** Although
these operators, as defined in the relevant EC regulations, are engaged in some activities that are not
strictly within the definition of "distributive trade services' in the Headnote to Section 6 of the CPC,
there is no question that they are aso engaged in other activities involving the wholesale distribution

of bananas that are within that definition.

226. The Headnote to Section 6 of the CPC defines "distributive trade services' in relevant part

as follows:

... the principal services rendered by wholesaers and retailers may
be characterized as reselling merchandise, accompanied by a variety
of related, subordinated services ... (emphasis added)

We notethat the CPC Headnote characterizesthe " principal services' rendered by wholesalers
as"reselling merchandise”. Thismeansthat " reselling merchandise” isnot necessarily theonly service
provided by wholesalers. The CPC Headnotea sorefersto"avariety of related, subordinated services'
that may accompany the " principal service" of "reselling merchandise". Itisdifficult to conceive how
awholesaler could engageinthe" principal service" of "resalling" aproduct if it could not also purchase
or, in some cases, import the product. Obviously, awholesaler must obtain the goods by some means
in order to resdl them.™ In this case, for example, it would be difficult to resell bananas in the

European Communities if one could not buy them or import them in the first place.

BIEC's appellant's submission, para. 293.
B2Provisional Central Product Classification, United Nations Statistical Papers, Series M, No. 77, 1991, p. 189.

European Communities and their Member States' Schedule of Specific Commitments, GATS/SC/31, 15 April 1994,
p. 52.

Biafter al, asthe European Communities has pointed out, "goods cannot walk” or be resold by themselves (EC's appellant's
submission, para. 236).
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227. Thesecondissuerelatesto"integrated companies'. Inour view, evenif acompany isverticaly-
integrated, and even if it performs other functions related to the production, importation, distribution
and processing of aproduct, to the extent that it isa so engaged in providing "wholesaletrade services'
and is therefore affected in that capacity by a particular measure of a Member in its supply of those

"wholesale trade services', that company is a service supplier within the scope of the GATS.

228.  For these reasons, we uphold the Panel's findings on both these issues.**

3. Article Il of the GATS

229.  The European Communities appeals the Pand's finding:

... that the obligation contained in Article 11:1 of GATS to extend
"treatment no lessfavourable' should beinterpretedin casutorequire
providing no less favourable conditions of competition.**

The critical issue here is whether Article I1:1 of the GATS applies only to de jure, or formal,
discrimination or whether it applies also to de facto discrimination.

230. ThePand'sapproach to this question wasto interpret thewords " treatment no lessfavourabl e”
in Article I1:1 of the GATS by reference to paragraphs 2 and 3 of Article XVII of the GATS. The
Panel said:

.. we note that the standard of "no less favourable treatment” in
paragraph 1 of Article XVII ismeant to providefor no lessfavourable
conditions of competition regardless of whether that is achieved through
the application of formally identical or formally different measures.
Paragraphs 2 and 3 of Article XVII serve the purpose of codifying
this interpretation, and in our view, do not impose new obligations
on Members additional to those contained in paragraph 1. In essence,
the "treatment no less favourable" standard of Article XVII:1 is
clarified and reinforced in the language of paragraphs 2 and 3. The
absence of similar language in Article Il is not, in our view, a
justificationfor giving adifferent ordinary meaningintermsof Article
31(1) of the Vienna Convention to the words "treatment no less
favourable", which are identical in both Articles I1:1 and XVI1:1.%%

5Panel Reports, WT/DS27/R/IECU, WT/DS27/RIMEX and WT/DS27/R/USA, para. 7.320.
9| bid., para. 7.304.
¥|bid., para. 7.301.
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231.  We find the Panel's reasoning on this issue to be less than fully satisfactory. The Panel
interpreted Article Il of the GATS in the light of panel reports interpreting the national treatment
obligation of Article 11l of the GATT. The Panel also referred to Article XVII of the GATS, which
is also a national treatment obligation. But Article Il of the GATS relates to MFN treatment, not to
national trestment. Therefore, provisions elsewhere in the GATS relating to national treatment
obligations, and previous GATT practice rdating to the interpretation of the nationa treatment obligation
of Article I1l of the GATT 1994 are not necessarily relevant to the interpretation of Article Il of the
GATS. The Panel would have been on safer ground had it compared the MFN obligation in Article
Il of the GATS with the MFN and MFN-type obligations in the GATT 1994.1%

232.  Articles| and Il of the GATT 1994 have been applied, in past practice, to measuresinvolving
defactodiscrimination.** Werefer, inparticular, tothepane report in European Economic Community
- Imports of Beef from Canada®®, which examined the consistency of EEC regulations implementing
a levy-free tariff quota for high quality grain-fed beef with Article | of the GATT 1947. Those
regul ations made suspension of the import levy for such beef conditional on production of acertificate
of authenticity. The only certifying agency authorized to produce a certificate of authenticity was a
United States agency. The panel, therefore, found that the EEC regulations were inconsistent with
the MFN principlein Article | of the GATT 1947 as they had the effect of denying access to the EEC
market to exports of products of any origin other than that of the United States.

233. The GATS negotiators chose to use different language in Article Il and Article XVII of the
GATS in expressing the obligation to provide "treatment no less favourable". The question naturally
arises: if the GATS negotiators intended that "treatment no less favourable” should have exactly the
same meaning in Articles Il and XVII of the GATS, why did they not repeat paragraphs 2 and 3 of
Article XVII in Article 11? But that is not the question here. The question here is the meaning of
"trestment no less favourable" with respect to the MFN obligation in Article Il of the GATS. There
is more than one way of writing a de facto non-discrimination provision. Article XVII of the GATS
is merely one of many provisions in the WTO Agreement that require the obligation of providing

"treatment no less favourable”. The possibility that the two Articles may not have exactly the same

38| n addition to Article | (the fundamental MFN provision of the GATT), Articles I11:7, 1V(b), V:2 and V:5, 1X:1 and
XI:1 are also MFN-type obligations in the GATT 1994.

1See European Economic Community - Imports of Beef from Canada, adopted 10 March 1981, BISD 285/92; Spain -
Tariff Treatment of Unroasted Coffee, adopted 11 June 1981, BISD 285/102; and Japan - Tariff on Imports of Spruce-Pine-Fir
(SPF) Dimension Lumber, adopted 19 July 1989, BISD 365/167.

“Adopted 10 March 1981, BISD 28592, paras. 4.2-4.3.
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meaning does not imply that the intention of the drafters of the GATS was that ade jure, or formal,
standard should apply in Article Il of the GATS. If that were the intention, why does Article Il not
say as much? The obligation imposed by Article 1l is unqualified. The ordinary meaning of this
provision does not exclude de facto discrimination. Moreover, if Article 11 was not applicable to de
facto discrimination, it would not be difficult -- and, indeed, it would be agood deal easier in the case
of trade in services, than in the case of trade in goods -- to devise discriminatory measures aimed at

circumventing the basic purpose of that Article.

234. For thesereasons, we conclude that "treatment no lessfavourable' in Articlell:1 of the GATS
should be interpreted to include de facto, aswell as dejure, discrimination. We should make it clear
that we do not limit our conclusion to this case. We have some difficulty in understanding why the

Pandl stated that its interpretation of Article Il of the GATS applied "in casu".'*

4. Effective Date of the GATS Obligations

235.  The European Communities aso raises the question whether the Pand erred in giving retroactive
effect to Articles |l and XVII of the GATS, contrary to the principle stated in Article 28 of the Vienna
Convention. Article28 statesthegenera principleof international law that " [u]nlessadifferent intention
appears from the treaty or is otherwise established, its provisions do not bind a party in relation to
... any situation which ceased to exist before the date of entry into force of thetreaty ...". The Panel
stated in its finding on this issue that:

... the scope of our legal examination includes only actions which the
EC took or continued to take, or measures that remained in force or
continued to be applied by the EC, and thus did not ceaseto exist after
theentry intoforceof the GATS. Likewise, any finding of consistency
or inconsistency with the requirements of Articles |l and XVII of GATS
would be made with respect to the period after the entry into force
of the GATS.*#

ThePanel stated, further, inafootnoteto thisfinding, that "'the EC measuresat issue may be considered
as continuing measures, which in some cases were enacted before the entry into force of the GATS

but which did not ceaseto exist after that date (the opposite of the situation envisagedin Article 28)".*4

“Panel Reports, WT/DS27/R/IECU, WT/DS27/RIMEX and WT/DS27/R/USA, para. 7.304.
“2bid., para. 7.308 (footnotes deleted).
43|pjd., footnote 486.
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236. TheEuropean Communitiesarguesthat thecontinuing situation at i ssue hereisnot the continued
existence of Regulation 404/93 and other related regulations, but is, instead, the alleged discrimination
against and among foreign service suppliers. The European Communities maintains that de facto
discrimination is afact at a particular point in time, and does not necessarily continue for as long as
alawremainsinforce. The European Communities arguesthat the Panel based itsfinding with respect
to de facto discrimination on data related to 1992, that is, before the entry into force of the GATS
on 1 January 1995. In the view of the European Communities, there is no basis for the assumption
that this factual datarelating to 1992, even if correct, continued to exist after the entry into force of
the GATS. In the absence of evidence to the contrary, the European Communities argues, it should
be concluded that the de facto discrimination in 1992 was a situation which ceased to exist before the
entry into force of the GATS. Consequently, the European Communities contends that the non-
retroactivity principlein Article 28 of the Vienna Convention appliesinthiscase, and that thisinvalidates
the Panel' s conclusion of inconsistency of the EC import licensing regime with Articles Il and XVII
of the GATS.

237. Itis, however, evident from the terms of its finding that the Panel concluded, as a matter of
fact, that the de facto discrimination did continue to exist after the entry into force of the GATS.**
This factual finding is beyond review by the Appellate Body. Thus, we do not reverse or modify the
Panel's conclusion in paragraph 7.308 of the Panel Reports.

5. Burden of Proof

238.  The European Communities argues that the Panel has not followed the ruling by the Appellate
Body in United States - Shirts and Blouses fromIndia'®, asit relatesto the burden of proof, in deciding

the following issues:

which companies are a"juridical person of another Member" within the meaning of
Article XXVI11(m) of the GATSand are " owned", "controlled" by or "affiliated" with
such ajuridical person of another Member within the meaning of Article XXVII1(n)
of the GATS and are providing whol esal e trade services through commercial presence

within the European Communities;

“Pangl Reports, WT/DS27/R/IECU, WT/DS27/RIMEX and WT/DS27/R/USA, para. 7.308.
“SAppellate Body Report, WT/DS33/AB/R, adopted 23 May 1997.
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the market shares of the respective companies engaged in wholesale trade in bananas

within the European Communities; and

the category of "operators’ that include or directly represent EC (or ACP) producers

who have suffered damage from hurricanes.

239. In our view, the conclusions by the Panel on whether Del Monte is a Mexican company*#,
theownership and control of companiesestablishedintheEuropean Communitiesthat providewholesae
trade servicesin bananas*’, the market shares of suppliers of Complaining Parties' origin as compared
with suppliers of EC (or ACP) origin'*®, and the nationality of the mgjority of operators that "include
or directly represent” EC (or ACP) producers'®, are all factual conclusions. Therefore, we decline

to rule on these arguments made by the European Communities.

6. Whether the EC Licensing Procedures are Discriminatory Under Articles |l
and XVII of the GATS

240.  The European Communities argues that the EC licensing system for bananasis not discriminatory
under Articles Il and XV11 of the GATS, because the various aspects of the system, including the operator
category rules, the activity function rules and the specia hurricane licence rules, "pursue entirely

legitimate policies’ and "are not inherently discriminatory in design or effect”.**

241. We see no specific authority either in Article Il or in Article XVII of the GATS for the
proposition that the "aims and effects" of a measure are in any way relevant in determining whether
that measureisinconsistent with those provisions. Inthe GATT context, the"aims and effects’ theory
had itsoriginsintheprinciple of Articlelll:1 that internal taxes or charges or other regulations” should
not be applied to imported or domestic products so as to afford protection to domestic production”.

There is no comparable provision in the GATS. Furthermore, in our Report in Japan - Alcoholic

145panel Reports, WT/DS27/R/IECU, WT/DS27/RIMEX, WT/DS27/R/USA, para. 7.330.
¥bid., para. 7.331.

1“8 bid., paras. 7.333-7.334.

“Pangl Reports, WT/DS27/R/IECU and WT/DS27/R/USA, para. 7.392.

EC's appellant's submission, para. 301
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Beverages™, the Appellate Body rejected the "aims and effects’ theory with respect to Article I11:2
of the GATT 1994. The European Communities cites an unadopted panel report dealing with Article
11 of the GATT 1947, United States - Taxes on Automobiles'?, as authority for its proposition, despite

our recent ruling.

€) Operator Category Rules

242.  The European Communities argues that the aim of the operator category system, in view of
the objectiveof integrating the various national markets, and of thediffering situations of bananatraders
inthevarious Member States, wasnot discriminatory but rather wasto establish machinery for dividing
the tariff quota among the different categories of traders concerned. In the view of the European
Communities, the operator category system also serves the purpose of distributing quota rents among
the various operators in the market. The European Communities emphasizes, furthermore, that the
principle of transferability of licencesisused in order to develop market structures without disrupting
existing commercial links. Theeffect of theoperator category rules, the European Communities argues,

isto leave a commercia choice in the hands of the operators.

243. We do not agree with the European Communities that the aims and effects of the operator
category system are relevant in determining whether or not that system modifies the conditions of
competition between service suppliersof EC origin and servicesuppliersof third-country origin. Based
on the evidence before it**3, the Pandl concluded "that most of the suppliers of Complainants' origin
are classified in Category A for the vast majority of their past marketing of bananas, and that most
of the suppliers of EC (or ACP) origin are classified in Category B for the vast magority of their past

marketing of bananas'.*™ We see no reason to go behind these factual conclusions of the Panel.

244.  Weconcur, therefore, with the Pandl’ s conclusion that "the alocation to Category B operators

of 30 per cent of the licences allowing for the importation of third-country and non-traditional ACP

BAppellate Body Report, WT/DSS/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996.
%2DS31/R, 11 October 1994, unadopted.

%3\We note that the European Communities contests the Panel's findings in paras. 7.331, 7.333 and 7.334 of the Panel
Reports, WT/DS27/R/ECU, WT/DS27/RIMEX, WT/DS27/R/USA, concerning the relative market shares of suppliers of
EC (or ACP) origin as compared with suppliers of Complaining Parties origin. We also note that the Panel indicated that
it relied on evidence supplied by the Complaining Parties, and that the European Communities failed to present information
that would cast doubt on the evidence presented by the Complaining Parties (see Panel Reports, WT/DS27/R/ECU,
WT/DS27/RIMEX, WT/DS27/R/USA, paras. 7.331 and 7.333).

%Pangl Reports, WT/DS27/R/IECU, WT/DS27/RIMEX, WT/DS27/R/USA, para. 7.334 (footnotes deleted).
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bananasat in-quotatariff ratescreateslessfavourabl econditions of competition for likeservicesuppliers
of Complainants' origin andisthereforeinconsistent withtherequirement of Article XVII of GATS".**®
We also concur with the Panel’ s conclusion that the alocation to Category B operators of 30 per cent
of the licences for importing third-country and non-traditiona ACP bananas at in-quota tariff rates

is inconsistent with the requirements of Article Il of the GATS.**

(b) Activity Function Rules

245.  The European Communities maintains that the aim of the activity function rulesisto protect
the bananaripeners against the concentration of economic bargaining power in the hands of the primary
importersasaresult of thetariff quota. The European Communities contends that the policy objective
is to correct the position of dl ripeners vis-a-vis all suppliers of bananas, without distinction as to
nationality. Furthermore, the European Communities asserts, the effect of the activity function rules
depends on the commercia choices made by operators. Operators that previously supplied wholesale
trade services to bananas brought under the tariff quota can avoid or reduce the extent to which they
are subject to the activity function rules by extending their servicesto the EC market segment. These
operators may also resort to licence pooling within independent ripeners, or they may retain ownership
of the bananas they import and have them ripened under contract. Thus, in the view of the European
Communities, there are many options open to primary importers, and the activity function rules do

not have the effect of providing less favourable conditions of competition.

246. Asindicated earlier, we do not accept the argument by the European Communities that the
aims or effects of the activity function rules are relevant in determining whether they provide less
favourable conditions of competitionto services and service suppliersof foreign origin. Inthisrespect,

we note the Pandl's factual conclusions that:

... even the EC statistics suggest that 74 to 80 per cent of ripeners are
EC controlled. Thus, weconcludethat thevast majority of theripening
capacity in the EC is owned or controlled by naturd or juridical persons
of the EC and that most of the bananas produced in or imported to
the EC are ripened in EC owned or controlled ripening facilities.®™’

%5Panel Reports, WT/DS27/R/IECU, WT/DS27/RIMEX, WT/DS27/R/USA, para. 7.341.
8|bid., para. 7.353.
%Pangl Reports, WT/DS27/R/IECU and WT/DS27/R/USA, para. 7.362 (footnotes deleted).
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We also note the Panel' s factual finding that "most of the service suppliers of Complainants
origin will usualy be able to claim reference quantities only for primary importation, and possibly
for customs clearance, but not for the performance of ripening activities'.**® Given these factua findings,
we see no reason to reverse the Panel's legal conclusion that the allocation to ripeners of a certain
proportion of the Category A and B licences dlowing the importation of third-country and non-traditiona
ACP bananas at in-quota tariff rates creates less favourable conditions of competition for like service
suppliers of Complainants' origin, and istherefore inconsistent with the requirements of Article XVII
of GATS. ™

(© Hurricane Licences

247.  The European Communities asserts that the purpose of the hurricane licencesisto compensate
those that suffer damage caused by tropical storms. With respect to Article XVII of the GATS, the
European Communities maintains that the hurricane licence provisions do not modify competitive
conditions between EC operators and operatorsof Complaining Parties origin. With respectto Article
Il of the GATS, the European Communities argues that there is no de facto discrimination since there
is no indication in the hurricane licence rules that operators that are not ACP-owned or -controlled

cannot own or represent ACP producers on the same basis as ACP or EC-owned or -controlled operators.

248.  Once again, we do not accept the argument by the European Communities that the aims and
effects of ameasure are relevant in determining its consistency with Articles 1l or XVII of the GATS.
We note that under the EC hurricane licence rules, only operators who include or directly represent
EC or ACP producersor producer organizations affected by atropical storm areéligible for allocation
of hurricane licences.’® The Panel made a conclusion of fact that "the vast mgjority of operators who
‘include or directly represent’ EC or ACP producers are service suppliers of EC (or ACP) origin”.**
Given this factual finding, we do not reverse the Panel's conclusions in paragraphs 7.393 and 7.397

of the Panel Reports.

%8Panel Reports, WT/DS27/R/IECU and WT/DS27/R/USA, para. 7.362 (footnotes deleted).
Ibid., para. 7.368.

%0 bid., para. 7.392.

8 bid.
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D. Nullification or Impairment

249. The Pand concluded that:

... theinfringement of obligations by the EC under anumber of WTO
agreements, are a prima facie case of nullification or impairment of
benefitsin the meaning of Article 3.8 of the DSU, which provides that
"there is normally a presumption that a breach of the rules has an
adverse impact on other Members partiesto that covered agreement”.
To the extent that this presumption can be rebutted, in our view the
EC has not succeeded in rebutting the presumption that its breaches
of GATT, GATS and Licensing Agreement rules have nullified or
impaired benefits of the Complainants.'®?

The European Communities has appeaed this conclusion.

250. We observe, first of dl, that the European Communities attempts to rebut the presumption
of nullification or impairment with respect to the Panel' s findings of violations of the GATT 1994 on
the basis that the United States has never exported a single banana to the European Community, and
therefore, could not possibly suffer any trade damage. The attempted rebuttal by the European
Communities applies only to one complainant, theUnited States, and to only one agreement, the GATT
1994. In our view, the Pand erred in extending the scope of the presumption in Article 3.8 of the
DSU to claims made under the GATS as well as to claims made by the Complaining Parties other than
the United States.

251. We note that Article 12.7 of the DSU provides in part that:

. the report of a panel shall set out the findings of fact, the
applicability of relevant provisions and the basic rational e behind any
findings and recommendations that it makes. (emphasis added)

In paragraph 7.398 of the Reports, the Panel has provided no more by way of a"basic rationale” than
a reference in a footnote to a previous pane report.’®® That said, we note that the two issues of
nullification or impairment and of the standing of the United States are closely related. Indeed, the

62Panel Reports, para. 7.398.
183|pjd., footnote 523.



WT/DS27/AB/R
Page 106

European Communities argues these two issues in the alternative. In the part of the Panel Reports
deding with standing®®, two points are made that the Panel may well have had in mind in reaching
its conclusions on nullification or impairment. Oneis that the United States is a producer of bananas
and that apotential export interest by the United States cannot be excluded; the other isthat theinternal
market of the United States for bananas could be affected by the EC bananas regime and by its effects
on world supplies and world prices of bananas. These are matters that we have aready decided are
relevant to the question of the standing of the United States under the GATT 1994. They are equally
rel evant to the questionwhether the European Communitieshasrebutted thepresumption of nullification

or impairment.

252.  So, too, isthe panel report in United Sates - Superfund, to which the Panel referred.’® In
that case, the panel examined whether measures with "only an insignificant effect on the volume of
exports do nullify or impair benefits under Articlelll:2 ...". The panel concluded (and in so doing,

confirmed the views of previous panels) that:

Artidle I11:2, first sentence, cannot be interpreted to protect expectations
on export volumes; it protects expectations on the competitive
relationship between imported and domestic products. A change in
the competitive relationship contrary to that provision must consequently
be regarded ipso facto as a nullification or impairment of benefits
accruing under the General Agreement. A demonstration that a
measure inconsistent with Article l11:2, first sentence, has no or
insignificant effects would therefore in the view of the Pandl not be
a sufficient demonstration that the benefits accruing under that provision
had not been nullified or impaired even if such a rebuttal were in
principle permitted.

253. Thepane in United States - Superfund subsequently decided " not to examine the submissions
of the parties on the trade effects of the tax differential"*®” on the basis of the legal grounds it had
enunciated. The reasoning in United States - Superfund applies equally in this case.

254.  For thesereasons, we can find no legal basis on which to reverse the conclusions of the Panel

in paragraph 7.398 of the Panel Reports.

®Panel Reports, paras. 7.47-7.52.

%pid., footnote 523.

1%5Adopted on 17 June 1987, BISD 345136, para. 5.1.9.
%|bid., para. 5.1.10.
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Findings and Conclusions

For the reasons set out in this Report, the Appellate Body:

@

(b)

(©

(d)

C)

(f)

(9)

upholdsthe Panel' sconclusionthat the United States had standing to bring claimsunder
the GATT 1994 in this case;

upholds the Panel' s conclusion that the request for the establishment of the panel in
thiscasewas consistent with Article6.2 of theDSU., with themodification that afaulty

request cannot be "cured" by the first written submission of a complaining party;

reverses the Pandl's conclusions that certain of the claims under Article XVII of the
GATS made by Mexico and al the claims made under the GATS by Guatemala and

Honduras are not to be included within the scope of this case;

upholds the Pand' s conclusion that the Agreement on Agriculture does not permit the
European Communities to act inconsistently with the requirements of Article XII1 of
the GATT 1994;

upholds the Pand's finding that the alocation of tariff quota shares, whether by
agreement or by assignment, to some, but not to other, Members not having asubstantia
interest in supplying bananasto the European Communitiesisinconsistent with Article
XI11:1 of the GATT 1994;

upholds the Panel's finding that the tariff quota reallocation rules of the BFA are
inconsistent with Article X111:1 of the GATT 1994, and modifies the Panel’ s finding
by concluding that the BFA tariff quota reallocation rules are also inconsistent with
the chapeau of Article XI11:2 of the GATT 1994;

concludes that the European Communitiesis " required" under the relevant provisions
of the Lomé Convention to: provide duty-free access for traditiona ACP bananas,
provide duty-free access for 90,000 tonnes of non-traditional ACP bananas, provide
a margin of tariff preference in the amount of 100 ECU/tonne for al other non-
traditional ACP bananas, and dlocate tariff quotasharesto the traditional ACP States

in the amount of their pre-1991 best-ever export volumes;
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(h)

(i)

()

(k)

U]

(m)

concludes that the European Communitiesis not "required” under therelevant provisons
of the Lomé Convention to: allocate tariff quota shares to traditional ACP States in
excess of their pre-1991 best-ever export volumes, allocate tariff quota sharesto ACP
States exporting non-traditional ACP bananas, or maintain the EC import licensing

procedures that are applied to third-country and non-traditional ACP bananas;

and therefore, based on the conclusionsin (g) and (h), upholdsthe findings of the Panel
that the European Communitiesis" required" under therelevant provisionsof theLomé
Convention to provide preferentia tariff treatment for non-traditional ACP bananas,
isnot "required” to allocate tariff quota shares to traditional ACP States in excess of
their pre-1991 best-ever export volumes, and isnot "required” to maintain the EC import
licensing proceduresthat areappliedto third-country and non-traditional ACP bananas;

reverses the finding of the Panel that the Lomé Waiver waives any inconsistency with
Article XI1I1:1 of the GATT 1994 to the extent necessary to permit the European
Communities to allocate tariff quota shares to traditional ACP States;

upholdsthe Pand' sfindingsthat the non-discrimination provisionsof the GATT 1994,
specificaly, ArticlesI:1 and XIlI1, apply to the relevant EC regulations, irrespective

of whether there are one or more " separate regimes' for the importation of bananas;

upholds the Panel' s finding that licensing procedures for tariff quotas are within the
scope of the Licensing Agreement, and reverses the Pandl's finding that Article 1.3
of the Licensing Agreement precludes the imposition of different import licensing systems

on like products when imported from different Members;

reverses the Pand's finding that Article X:3(a) of the GATT 1994 precludes the
imposition of different import licensing systems on like products when imported from
different Members; and upholds the Pand's finding that both Article 1.3 of the
Licensing Agreement and Article X:3(a) of the GATT 1994 apply to the EC import
licensing procedures, with the modification that the Panel should have applied the
provisions of the Licensing Agreement first, as it is the more specific and detailed

agreement;
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upholdsthe Pandl' s conclusions that the EC activity function rules and the BFA export

certificate requirement are inconsistent with Article I:1 of the GATT 1994;

upholds the Pandl's findings that Article I11:4 of the GATT 1994 applies to the EC
import licensing procedures, and that the EC practicewith respect to hurricanelicences
is inconsistent with Article I11:4 of the GATT 1994;

upholds the Panel' s conclusions that there is no lega basis for an a priori exclusion
of measures within the EC import licensing regime from the scope of the GATS and
that the GATT 1994 and the GATS may overlap in application to a measure;

upholdsthe Pandl’ sfindingsthat " operators' asdefined in therelevant EC regulations
areservice supplierswithin the meaning of Articlel:2(c) of the GAT Sthat are engaged
in providing "wholesale trade services' and that, where such operators form part of
vertically-integrated companies, such companiesare service suppliersfor the purposes

of this case;

upholds the Panel's conclusion that Article 11:1 of the GATS should be interpreted

to include de facto, as well as de jure, discrimination;

upholdsthe Pandl' s conclusion that the scope of itslegal examination of the application
of Articles Il and XVII of the GATS includes only actions that the European
Communities took, or continued to take, or measures that remained in force or continued
to be applied by the European Communities, and thus did not cease to exist after the

entry into force of the GATS;

upholds the Pand's findings relating to: which companies are owned or controlled
by, or are affiliated with, persons of Complaining Parties' origin, and are providing
wholesal e trade servicesin bananas through commercia presence within the European
Communities; therespectivemarket sharesof servicesuppliersof Complaining Parties
origin as compared with service suppliers of EC (or ACP) origin; and the nationality
of themgjority of operatorsthat "includeor directly represent” EC (or ACP) producers

that have suffered damage from hurricanes;
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(u)

v)

(w)

)

upholds the Panel' s conclusions that the alocation to Category B operators of 30 per
cent of thelicences alowing the importation of third-country and non-traditional ACP

bananas at in-quotatariff ratesisinconsistent with Articles |l and XVII of the GATS,

upholds the Panel' s conclusions that the alocation to ripeners of a certain portion of
the Category A and B licences allowing the importation of third-country and non-
traditional ACP bananas at in-quota tariff rates is inconsistent with Article XVII of
the GATS,

upholdsthe Panel' s conclusions that the EC practice with respect to hurricane licences
is inconsistent with Articles Il and XVII of the GATS;, and

upholds the Pandl's finding that the European Communities has not succeeded in
rebutting the presumption that itsbreachesof the GATT 1994 havenullified or impaired
the benefitsof the United States, with themodification that thisfinding should belimited
to the United States and to the EC's obligations under the GATT 1994.

256. The foregoing legal findings and conclusions uphold, maodify or reverse the findings and

conclusions of the Panel in Parts VII and IX of the Panel Reports, but leave intact the findings and

conclusions of the Panel that were not the subject of this appeal.

257. The Appellate Body recommends that the Dispute Settlement Body request the European

Communities to bring the measures found in this Report and in the Panel Reports, as modified by this

Report, to be inconsistent with the GATT 1994 and the GATS into conformity with the obligations

of the European Communities under those agreements.
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Signed in the origina at Geneva this 22nd day of August 1997 by:
James Bacchus
Presiding Member
Christopher Beeby Said El-Naggar

Member Member





