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I INTRODUCTION

11 In a communication dated 14 March 1996, India requested that a panel be established at the
next meeting of the Dispute Settlement Body (DSB) pursuant to Article XXI111:2 of GATT 1994, Article 6
of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) and
Article 8.10 and other relevant provisions of the Agreement on Textiles and Clothing (ATC)
(WT/DS33/1). Thisarosefrom arestraint introduced by the United Statesin respect of India sexports
of woven wool shirts and blouses (US category 440), under Article 6 of the ATC.

1.2 Indianoted that the matter had remained unresolved in spite of bilateral consultations between
Indiaand the United Statesheld under Article 6.7 of the ATC in April and June 1995; the examination
of the matter by the Textiles Monitoring Body (TMB) under Article 6.10 of the ATC in August and
September 1995; thecommunication senttothe TMB under Article 8.10of the ATC, within one month
of the TMB recommendation under Article 6.10 of the ATC, explainingthereasonsfor India sinability
to conform to the TMB recommendations; and thereview of the matter by the TMB under Article 8.10
of the ATC in November 1995. Consequently, India considered that it had met all requirementsin
Article 8.10 of the ATC for direct recourse to Article XXI111:2 of GATT 1994. At its meeting held
on 17 April 1996, the DSB established a panel pursuant to the request of India, with standard terms
of reference, in accordance with Article 6 of the DSU (WT/DSB/M/14).

1.3 On 27 June 1996, the DSB informed Members that the terms of reference and the composition
of the panel (WT/DS33/2) were as follows:

Terms of Reference

"To examine, in the light of the relevant provisions of the covered agreements cited by India
in document WT/DS/33/1, the matter referred to the DSB by Indiain that document and to
make such findings as will assist the DSB in making the recommendations or in giving the
rulings provided for in those agreements."

Composition

Chairman: Mr. Jacques Bourgeois

Pandlists: Mr. Robert Arnott
Mr. Wilhem Meer

Five Members reserved their rights to participate in the Panel proceedings as third parties;, namely
Canada, the European Communities, Norway, Pakistan and Turkey.

1.4 The Pand met with the parties to the dispute on 9 and 10 September and on 4 October 1996. The
Pand submitted its complete findings and conclusions to the parties to the dispute on 12 November 1996.

* * x % %

I CHRONOLOGY OF EVENTS

United States Requests Consultations under the MFA? in December 1994

2.1 Since the inception of the MFA in 1974, exports of textile and clothing products from India
to the United States had been regulated by bilateral textile agreements under Article 4 of the MFA.

!Arrangement Regarding International Trade in Textiles (the "Multifibre Arrangement” or "MFA").
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Thelast bilateral textile agreement between Indiaand the United States expired on 31 December 1994
and, effectivefrom 1 January 1995, trade in textiles and clothing between the two Members has been
governed by the ATC.

2.2 In the last bilateral textiles agreement between India and the United States, India' s exports of
several cotton and man-madefibre product categorieshad been subject to specific quotalimits(Group I)
and those product categories that were not so designated, plusall silk-blended garments and vegetable
fibre garments, were subject to agroup limit (Group I11). Waool products (Group I11) were not subject
to specific or group limits, but were subject to the consultation mechanism in the bilateral agreement.

2.3 On 30 December 1994, the United States issued a request for consultations with India under
paragraphs 19 and 20 of the bilateral agreement for the purpose of establishing restraints on Indid's
exportsto the United States of woven wool shirtsand blouses (category 440in Group I11).2 Therequest
for consultations, accompanied by a statement entitled "Market Statement, Wool Woven Shirts and
Blouses: Category 440", stated that the United States had concluded that the level of imports from
Indiain this category was creating a rea risk of disruption in the United States' domestic industry.

2.4 Consultations between India and the United Stateswere held in Geneva.on 18 April 1995 pursuant
to the request issued in December 1994. India considered that the request for consultations, issued
one day beforethe expiry of the MFA and the bilatera textiles agreement, wasno longer valid in April
1995; from 1 January 1995 the framework for international trade in textileswas provided by the ATC
and the other WTO agreements.

United States Requests Consultations Under the ATC in April 1995

2.5 Onthesameday, 18 April 1995, the United Statesrequested new consultations with Indiaon,
inter alia, category 440 under the transitional safeguard mechanism in Article 6 of the ATC. The
United States withdrew its previous consultation request issued on 30 December 1994 as India considered
that the request was no longer valid due to the entry into force of the ATC. The consultation request
intheform of adiplomatic note stated that the United States had concluded that the sharp and substantial
increase in imports from India in this category "is causing serious damage, or actua threat thereof
to the United States industry”, and was accompanied by a" Statement of Serious Damage” (hereinafter
referred to as the Market Statement) which claimed that a "sharp and substantial increase in imports
of wovenwool shirtsand blouses, Category 440, iscausing seriousdamagetotheUSindustry producing
woven wool shirtsand blouses. The United States proposed a quota limit for exports of category 440
of 76,698 dozen. The request for consultations was officially published in the US Federal Register
on 23 May 1995 (60 Fed. Reg. 27274).

2.6 Further discussions were held between the two delegationsin Genevaon 19 April 1995 at the
reguest of the United States. However, as the request for consultations had been issued only on the
previous day, India had not had time to complete its review of the Market Statement and, therefore,
considered these consultations to be preliminary. In the course of these consultations, India sought
clarification from the United States on a number of technical points raised by the Market Statement.
Further consultations were held in Washington on 14-16 June 1995 which did not result in a mutual
settlement of the matter.

2The action by the United States also covered two other product categories, wool coats etc. for men and
boys (category 434 of Group I11) and wool coats etc. for women and girls (category 435 of Group 111) which
are not part of this matter.
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United States | mposes Restraints on Imports from India in July 1995

2.7 On 14 July 1995, as no mutua settlement was reached within the 60-day consultation period
provided in the ATC, India was informed by the United States that a restraint would be applied on
imports from India of the products covered by US category 440, effective from 18 April 1995 and
extending through 17 April 1996. The leve of the restraint was set at 76,698 dozen for the first
12-month period.

Review by the Textiles Monitoring Body

2.8 Pursuant to Article 6.10 of the ATC, the United States notified the TMB of therestraint. The
TMB examined the matter at its sessions from 28 August to 1 September and 12-15 September 1995
and heard presentations from the United States and India.® With respect to category 440, the
United States submitted to the TMB a document entitled " Other Relevant Information”, containing
information on the situation of the United States industry producing woven wool shirts and blouses.

2.9 With respect to category 440, the TMB found:

"During itsreview under paragraphs 2 and 3 of Article 6, of the safeguard action taken
by the United States against imports of category 440 from India, the TMB found that
the actual threat of serious damage had been demonstrated, and that, pursuant to
paragraph 4 of Article6, thisactua threat could beattributed to the sharp and substantial
increase in imports from India" (G/TMB/R/3)

India Reguests Review of TMB Finding in October 1995

2.10 Indiasentacommunication on 16 October 1995 tothe TMB informing that Body of itsinability
to conform with its recommendations and explaining the reasons therefor, as provided in Article 8.10
of the ATC. India requested the TMB to give athorough consideration to the reasons it had given
and to recommend that the United States rescind the restraint on India s exports in category 440.

2.11 The TMB reviewed the matter raised by India at its meeting on 13-17 November 1995, and
made the following statement in its report:

"The TMB reviewed the matter referred to it by Indiaunder Article 8.10 in its letter
dated 16 October 1995. The TMB heard the presentation made by Indiaand considered
the elements put forward. The Body could not make any recommendation in addition

3Restraints were also applied on categories 434 and 435, and at its session on 28 August to 1 September 1995,
the TMB examined all three actions. For category 434, the TMB found that " serious damage, or actual threat
thereof, had not been demonstrated and recommended that the United States rescind the measure’. The
United States rescinded the measure. For category 435, the TMB found that serious damage had not been
demonstrated, but could not reach consensus on the existence of actual threat of serious damage. The TMB
again reviewed the matter relating to category 435 which had been referred to it by India under Article 8.6 of
the ATC duringitsmeeting on 13-17 November 1995. However, theBody could not make any recommendations
in addition to the conclusionsit had reached during itsearlier meeting. Since the matter relating to category 435
remained unresolved by the TMB, India brought the matter before the Dispute Settlement Body (DSB). On
23 April 1996, India was informed that the United States had removed the restraints on category 435 through
anotification inthe Federal Register on23 April 1996. Inthelight of this, Indiaterminated further action under
the DSU without prejudice toits stand on the inconsistency of the USmeasure or onthe various factua and legal
issues outlined by India in its request for establishment of a panel.
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totheconclusionsit had reached at its meeting on 12-15 September 1995 (G/TMB/R/3,
paragraph 26). The TMB therefore considered its review of the matter
completed”. (G/TMB/R/6)

I ndia Reguests the Establishment of a Pandl in March 1996

2.12  Sincethematter relating to category 440 remained unresolved, Indiabrought the matter before
the DSB. Indiafiled areguest with the DSB on 14 March 1996 for the establishment of a panel on
the restraint, pursuant to Article XXI111:2 of GATT 1994, Article 6 of the DSU and Article 8.10 and
other relevant provisionsof the ATC. Indiarequested that the panel be established with standard terms
of reference as set out in Article 7 of the DSU (WT/DS33/1). At the meeting held on 17 April 1996,
the DSB agreed to establish the panel in respect of category 440 with standard terms of reference as
reguested by India (WT/DS33/2).

2.13 On18April 1996, theUnited States announced the continuation of therestraint on category 440
until 17 April 1997.

2.14  On 24 June 1996, the present Panel was constituted. (WT/DS33/2 dated 27 June 1996.)

* * x % %

M1 CLAIMS OF THE PARTIES

The Request of India

3.1 In its request for the establishment of a panel (WT/DS33/1), India requested that the Panel
consider and find that:

() The restraint introduced by the United States on 14 July 1995 on imports of category 440
(woven wool shirts and blouses) from India effective from 18 April 1995 was
inconsistent with Articles 6, 8 and 2 of the ATC.

(i) The action of the United States in imposing the restraint on imports of category 440
from India nullified or impaired the benefits accruing to India under the WTO
Agreement and under GATT 1994 and the ATC in particular.

(i)  TheGovernment of the United States should have brought the measureinto conformity
with the ATC by withdrawing the restraint imposed by it on imports of category 440
from India

3.2 India aso requested a supplementary finding by the Panel that:

) According to the ATC, notably Article 6, the onus of demonstrating serious damage
or itsactual threat was on the United States, astheimporting Member. 1t had to choose
at thebeginning of the processwhether it woul d claim the existence of " serious damage”
or "actual threat". Thesewere not interchangeabl e becausethe datarequirement would
vary with the chosen situation. It would not bevalid to transfer atransitional safeguard
to a situation of actual threat when the claim of serious damage had failed to gain

acceptance.

(i) There was no provision in the ATC under which the United States, as the importing
Member, could have imposed a restraint with retrospective effect.
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The Request of the United States
3.3 The United States requested the Panel to find that:
() the United States' application and maintenance of asafeguard restraint on woven wool

shirts and blouses from India was consistent with Article 6 of the ATC;
(i) therestraint wasnot inconsistent with Article 2 or any other provisionof theATC; and

(iii)  the measure did not nullify and impair benefits accruing to India under the ATC or
GATT 1994.

Comments on the Request to the Pand

3.4 TheUnited Statesreferred to India sreguest to the Panel which appeared to be seeking aspecific
remedy in this dispute and expressed the opinion that such aremedy fell outsidethe scope of the Pandl's
mandate as provided in the DSU. Indiahad requested that the Panel interpret Article 19.1 of the DSU
to requireremoval of arestraint to bring the action "in conformity" with the relevant agreement. The
United States had taken issue with Indid s assertion that bringing a safeguard action into conformity
with the ATC or, alegedly, with GATT 1994, to the extent it was relevant, required withdrawing the
restraint. What was clear was that the DSU gave WTO panels explicit instructions with respect to
the one and only recommendation that properly may be offered if the measures of a Member were
found to beinconsistent with itsobligations: to bring the measuresinto conformity with itsobligations.
The avoidance of granting specific remedies, such as the withdrawal or modification of a measure,
was awell-established practice under GATT 1947 and had been codified in Article 19.1 of the DSU,
which provided: "Where a panel or the Appellate Body concludes that a measure is inconsistent with
acovered agreement, it shall recommend that the Member concerned bring the measureinto conformity
with that agreement,” rather than that the Member "withdraw" the measure.

3.5 Indianoted the US views in the preceding paragraph with concern and asked the United States
which legal options it wished to preserve by presenting them. India stressed that it had not asked the
Panel to make arecommendation on the issue of implementation in accordance with Article 19.1, first
sentence, of the DSU, but to exercise the discretion that the second sentence of Article 19.1 conferred
uponit, namely, that it could, in addition to its recommendations, " suggest ways in which the Member
concerned could implement the recommendations’. In the view of India, there were no alternatives
as to how a safeguard action taken inconsistently with Article 6 of the ATC could be brought into
conformity and the United States had not been able to indicate any such aternatives. The rationale
of the second sentence of Article 19.1 of the DSU was procedural economy; it was designed to reduce
the likelihood of a second proceeding about the implementation of the results of the first. It would
thus be perfectly consistent not only with the wording but aso the spirit of that provision if the Panel
wereto find that there were no aternatives to withdrawal in the present case and to suggest, therefore,
that the United States implement the Panel's recommendation by withdrawing the measure.

* * x % %

v THIRD PARTY SUBMISSIONS

4.1 At the first substantive meeting of the Panel on 10 September 1996, four Members (Canada,
EC, Norway and Pakistan) which had indicated their interestsin this matter asthird parties at the DSU
meeting on 17 April 1996 (DS33/2, paragraph 4) made submissions. Turkey had also indicated its
third party interests and attended the Panel meeting but did not provide a submission.
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Submission of Canada

4.2 Canadapointed out that it had asubstantial interest in several issuesrelating to theinterpretation
of the ATC raised by the parties to the dispute; namely, (i) the question of the ability of a Member
to maintain arestraint in the absence of an "endorsement” by the TMB; (ii) the appropriate effective
date for the application of arestraint measure; (iii) the type of information a Member had to submit
to the TMB to justify a request for consultations and the treatment given to additional information
provided tothe TMB; and (iv) whether the Member making the request had to specify from the outset
the basis for the request.

4.3 Canada noted that India had requested, inter alia, a supplementary finding by the Panel that
becausetheTM B had not specifically uphel d the safeguard actiontaken by the United States, thisimplied
that the TMB had not found the safeguard action to be justified and, therefore, the United States had
alegal obligation to withdraw the restraint. It was Canada s view that such an interpretation was too
narrow and would unduly circumscribe the ability of Members to take safeguard actions as provided
for inthe ATC. Whilethe TMB had a significant role to play in the review of the safeguard actions,
there was no requirement in the ATC that the TMB had to "endorse”" a safeguard action in order for
it to be maintained. On the contrary, during the Uruguay Round negotiations leading to the ATC,
severa participants had made proposals to require a positive decision of the multilateral reviewing
body (now the TMB) in order for arestraint measure to remain in place. Canada noted that none of
these proposal shad been incorporatedinto the ATC which reflected animplicit rejection of theapproach
now advocated by India.

4.4 Intheview of Canada, if the TMB wasrequired to specifically approve every safeguard action
taken, it would rarely be possible for any Member to avail itself of the ATC safeguard clause because
asingleTMB member could block aconsensus. Such aresult would clearly beat oddswith theintention
of the ATC, which explicitly provided to the Members the authority to make the determination of whether
a safeguard action was required.

4.5 Canada recalled that India had submitted that the United States was incorrect in imposing the
restraint measure from the date of the request for consultations with India under Article 6 of the ATC.
In this regard Canada noted that the ATC was silent with respect to the appropriate effective date of
implementation of a safeguard action. In the absence of any specific prohibition, it was open to an
importing Member to apply the safeguard action from the date of therequest. It was more appropriate
to implement the restraint as close as possible to the date of the request so as to avoid the possibility
of having the domestic market flooded with imports after the request, but before the consultationswere
completed. A further element was that the calculation of the restraint level, pursuant to Article 6.8
of the ATC, was based on the MFA formula of thefirst 12 of the last 14 months preceding the month
inwhichtherequest for consultationswasmade. Therationalefor thiscalculationwasto avoidincluding
in the base level what was usually the most severe part of the import surge that had led to the request
for consultations. The calculation of thisformulasupported the argument that it was more appropriate
to implement any restraint as close as possible to the date of the request for consultations.

4.6 Canada adso referred to Indid s submission that the review by the TMB should have been
conducted only on the basis of theinformation provided to Indiaat the time of the consultation request,
rather than on supplementary information provided by the United States to the TMB at the time of
itsreview. Inthisregard, Article 6.10 of the ATC stated that in examining a safeguard action, the
TMB shall have at its disposal the factual data accompanying a request for consultations as provided
to the Chairman of the TMB at the time of the request, pursuant to Article 6.7 of the ATC, "as well
as any other relevant information provided by the Members concerned". The plain meaning of
Article 6.10 of the ATC was that the TMB, in conducting its examination, may consider not only the
information that was provided to it pursuant to Article 6.7 of the ATC, but also any additiona
submissions of a Member concerned. As a practical matter, this allowed the TMB to consider the
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most up-to-date datain its examination of the safeguard action, including data that were not available
a the time of the request for consultations.

4.7 With reference to India s view that the onus of demonstrating serious damage or actual threat
was on the importing Member which must choose at the outset whether it would claim the existence
of "seriousdamage” or of " actual threat thereof" and that these two categorieswere not interchangeable
because each category required different supporting data, Canada noted that no distinction was made
between the definition of "serious damage" or "actual threat thereof” in Article 6 of the ATC, nor
in the list of factors to be considered by a Member in making a determination under Article 6.2 of
the ATC. Accordingly, the practice under the ATC had been for the Member taking such safeguard
actionto alege" serious damageor actual threat thereof" asawholeandto permitthe TMB initsreview
under Article 6.10 of the ATC to determine whether either e ement, or both elements of the standard
had been satisfied. Canada considered that, when reviewing an allegation of " serious damage or actual
threat thereof" the TMB must base its recommendations on the evidence before it. It may find that
the evidence supports a determination of "serious damage" alone, of "actual threat" aone, of both,
or of neither. However, it did not follow that an importing Member should be required to choose
which component of the standard to allege at the commencement of the Article 6 process. To impose
such a requirement on an importing Member would unreasonably restrict the scope of its case, and
wouldinfringe upon thediscretion of the TM B to conduct its examination and baseitsrecommendations
on all the evidence before it.

4.8 In asubsequent submission, Indiadisagreed withthepointinthefirst sentenceof paragraph 4.3,
recaling that, under the MFA, the exporting country had the right to refuse to accept a discriminatory
restraint while under the ATC, the exporting Members had lost that right. The counterpart to that
loss was the requirement of a TMB examination and recommendation. The recourse available to
importing Members under the ATC was, therefore, not significantly different from the recourse available
to them under the MFA: the consent of the exporting country was required under the MFA while
under the ATC, it was a TMB examination and recommendation that was required.

4.9 On the above point, the United States disagreed with Indid s assertion as the MFA required
TSB examination of unilatera restraints and that the TSB make recommendations, just as required
of the TMB.

Submission of the European Communities

4.10 The European Communities expressed the opinion that arestraint could be justified for either
a case of imports having caused serious damage or for a case of imports actually threatening to cause
serious damage pursuant to Article 6.2 of the ATC. Nowherein the ATC was there any obligation
on the importing Member to choose at the beginning of the process whether it would claim " serious
damage” or "actua threat". This was because any such obligation would create consequences which
were clearly not intended by the ATC negotiators, namely: (i) that an importing Member claiming
"serious damage" might be persuaded by the exporting Member during their consultations that the
situation was really one of "actuad threat" but that no restraint could be established simply because
theimporting Member hadinitially claimed only " seriousdamage”; (ii) thatimporting Memberswould,
therefore, havesimultaneously to request two paralldl setsof consultations, thefirst to discussarestraint
based on "serious damage" and the second to discuss one based on "actual threat". Clearly such
situations did not follow from the actual wording of the ATC and neither were they intended by the
negotiators. At another level, if the consultations resulted in agreement under Article 6.9 of the ATC
then presumabl e the two parties were satisfied on this point. On the other hand, if the consultations
did not reach agreement then it would be up to the TMB to "promptly conduct an examination of the
matter, including the determination of serious damage, or actua threat thereof pursuant to Article 6.10
of the ATC". In this case it would be the TMB's determination which would matter and the option
"chosen" by the importing Member would be irrelevant.
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4.11 The European Communities considered the question of the standard of review to be of great
importance. The EC reminded the Pand that one of the most thorough discussions of the problems
relating to the standard of review in cases involving the lega appreciation of facts in the light of
evidentiary requirements laid down in the Tokyo Round Subsidies Code?, took place before the panel
on the US countervailing duties imposed on lead and bismuth steel originating in France, the UK and
Germany. Although that pand report was never adopted, it contained vauable insghtsinto the difference
between the issues to which the normal rules of treaty interpretation were to be applied and the issues
involving legal appreciation of thefactsinthelight of evidentiary requirementslaid downinthereevant
agreement (paragraphs 368 and 369).

4.12 The European Communities aso considered it important for the Pand to take account of the
fact that the test of reasonableness proposed by the US, even though it was taken from the Fur Felt
Hat case carried for the US connotations of extreme deference to the judgement of the national
government. It should be noted that the panel in Lead and Bismuth Stedl said that:

"... the criteria for a review by a pane of factual assessments by domestic investigating
authorities of signatories against the requirements of the agreement could not be based on a
simple transposition of standards applied in domestic administrative law of signatories."

The European Communities attached great importance to an approach in these issues in the spirit of
the panel report on Lead and Bismuth Steel. 1t should be clear that in the case of factual assessments
by national investigating authorities of Members in the light of the requirements of the agreement (as
interpreted in accordance with the customary rules of interpretation of international law), a margin
of discretion should be left to these authorities, but the Panel could not borrow from one particul ar
legal system in circumscribing this margin of discretion. In this case the Panel must be inspired by
the administrative law systems of the Members.

Submission of Norway

4.13 Norway stated that its concern in this case was primarily of a systemic nature and noted that
the Panel was considering a dispute which twice, and with consensus recommendations, had been dealt
with by the TMB. It was concerned that the effect of the case might not only be the positive resolution
of a dispute, but the undermining of future TMB recommendations and thus the TMB's efficiency.
The result of this efficiency so far had been that quotas had been dismantled considerably faster than
what woul d have been possibleby way of panels. Norway questioned India sasking the panel to address
the issues of "TMB endorsement” and of "serious damage" as opposed to "actual threat of serious
damage". On the question of retroactive implementation, it accepted India s request for clarification.

4.14 It wastheview of Norway that both the TMB and Indiawere wrong in claiming, with respect
to the introduction of a safeguard action, that the ATC did not provide any indication with respect
to the effective date of implementation of a measure, athough Indiawas right in saying that there was
no "explicit authorization in the ATC's transitional safeguard clause to impose the additional burden
of retroactive application”. Norway was of the opinion that there were sufficient indications to be
found and that it was unnecessary aswell as unjustifiableto resort to Article X111:3(b) of GATT 1994.
Article 6.10 of the ATC suggested that the term "apply" was distinct from the term "implement”.
Saying that aMember "... may apply the restraint by date of import or date of export ..." could not
be read to mean the same as if the sentence had substituted the word "implement" for "apply". The
term "apply" was concerned more with the manner of implementation than with its effective timing.
It was perfectly reasonable to require that a measure be applied only after certain procedures had been

“Agreement on Interpretation and Application of Articles VI, XVI and XXI1I of the General Agreement
on Tariffs and Trade.
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completed and then to alow discretion to implement the same measure in such away asto giveit effect
from a different date. Thiswas also indirectly supported by the fact that a measure may be applied
"within 30 daysfollowingthe60-day period for consultations”. Intheview of Norway it was, therefore,
legitimate to question whether one was, in fact, dealing with a case of retroactive implementation.
Another argument, if one were indeed dealing with a retroactive measure, was the fact that there was
provisionfor itinthe predecessor agreement, suggesting that an explicit provisiontothecontrary would
have been included in the ATC if negotiators were concerned with making a clean break with the past
in this respect.

4.15 Norway also pointed out that Article 6.10 of the ATC should be read in conjunction with
Article 6.11. If onewereto accept India sarguments, it would in all likelihood underminethevauable
consultation procedurein Article 6.10 of the ATC and encourageimportersto introduce quotas without
prior consultation, under Article 6.11 of the ATC. Norway also agreed with the US argument that
India spositionwould encourage an exporter to flood theimporting market withimportsafter therequest
and before consultations were completed. Norway supported Indiato the extent that the matter needed
clarification; however, it disagreed with Indid s interpretation of the ATC on several points and
respectfully asked the Panel to give favourable consideration to the interpretations and arguments it
put forward.

Submission of Pakistan

4.16  Pakistan pointed out that the ATC represented a ba ance of rights and obligations between the
exporting Members and the importing Members. The ATC was an improvement over the MFA and
even during the transitiond period the progress made in the negotiation of the ATC could not be nullified.
Pakistan urged the Panel to consider the systemic implications of the present case from this perspective
and to reach adecision which did not in any way retard the progress already made or impair the benefits
accruing to the exporting Members. Pakistan considered that the Panel should look into the element
of good faith on the part of authoritiesinitiating asafeguard action, including (a) whether theauthorities
had based their decision on al available data; (b) whether the analysis of available data was in
accordance with normal and generaly recognized principles and procedures; (c) whether there was
an element of arbitrariness; and (d) whether any action was taken on unsubstantiated presumptions.
In examining the different stages of the case it would be important to examine whether the authorities
had adopted a consistent position throughout the different stages or whether they had changed their
position or introduced new elements at different stages of the process. Good faith could not and should
not co-exist with ex-post justifications.

4.17  Pakistan consideredthat the Panel wasrequired to pronounceonthedistinction between" serious
damage" and "actual threat of seriousdamage". While Article 6.2 and 6.3 of the ATC listed the same
economicvariablestobeconsideredin both cases, it wasalsotruethat different anaysisand information
in respect of the same economic variables would be required to prove either serious damage or actual
threat of serious damage, asthe case may be. Inacase of serious damage, the analysis should clearly
demonstrate the damage that had aready occurred, whilein case of aclaim for actua threat of serious
damage, the analysis should include the reasons which may lead to serious damage. The Panel should
also determine what effect the introduction of new information by parties could have on the legality
of the whole proceeding. An important step in the ATC was the consultations, which must be based
onthe" specific and relevant” information provided by theimporting Member to the exporting Member
under Article 6.7 of the ATC. Any new information supplied at the TMB's review of the safeguard
action would put the exporting Member at agreat disadvantage. Accordingto Article 6.10 of the ATC,
the TMB may have " any other rel evant information provided by the Member concerned”, but this could
not be interpreted to mean new information. Whenever any new information was introduced, the legal
process should start afresh. New information introduced at the time of the TMB's review could be:
(i) information pertaining to the period after the request for consultations was issued and should not
berelevant to the casein question; (ii) information available earlier but not used, which demonstrated
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a lack of serious effort which would not support the contention of good faith; or (iii) information
pertaining to the period before the request for consultations was issued but not available at the time
of the request. This would also be an ex-post justification and would put the exporting Member at
a disadvantage which could be rectified only by issuing a fresh request for consultations.

* * x % %

\Y, MAIN ARGUMENTS OF THE PARTIES

A. I ntroduction

5.1 ThePanel noted that Indiahad arranged itsfirst submission in asequence beginning with genera
points on the safeguard mechanism followed by arguments on burden of proof and standard of review
(Part A). Thiswasfollowed by an argument that the safeguard action on which the United States sought
consultations was not the safeguard action endorsed by the TMB (Part B). There then followed the
clamthat theUnited Stateshad failedto demonstrate seriousdamagein theconsultationsand, therefore,
had acted inconsistently with Article 6 of the ATC (Part C); a consideration of supplementary
information (Part D) and retroactive application (Part E). Inthisdescriptive part of the Panel’ sreport,
much of India sstructure has been used, but not fully. Rather, the descriptive part followsthe approach
adopted by the Pandl in setting out its findings which, it was considered, would facilitate in relating
the arguments of the parties to the Panel's findings on these arguments.

B. Burden of Proof

5.2 Indiaargued that the United States bore the burden of proving that it had met the requirements
of Article 6 of the ATC. The CONTRACTING PARTIESto GATT 1947 had consistently found that
exceptions must be interpreted narrowly and that the party invoking an exception bore the burden of
provingthat it had met thelegal requirementsjustifying theinvocation. Indiareferredtotwo documents
in this context (BISD 305140 and 365/345). Based on this principle alone, the Panel would need
to find that it was the United States that bore the burden of proving that it had made the determination
inaccordancewith Article 6 of theATC. Moreover, Article 6.2 of theATC clearly permitted safeguard
action only if it was demonstrated that an increase in imports caused serious damage or actual threat
thereof. It was, consequently, up to the Member taking safeguard action to make that demonstration.
This followed not only from the genera principle of law recognized by panels but also from the text
of Article6.2 of theATC itsalf. It permitted safeguard action by aMember when"... itisdemonstrated
that a particular product is being imported into its territory in such increased quantities as to cause
seriousdamage, or actual threat thereof ..." and goesonto statethat "[s]erious damage or threat thereof
must demonstrably be caused by such increased quantities ...". The requirement to demonstrate an
increase in imports, serious damage and the causal link between the two was clearly a requirement
imposed on the Member that chose to apply the safeguard action, not on the Member(s) against which
the action was directed.

5.3 India also considered that the Member invoking Article 6 of the ATC had the possibility to
make the demonstration by submitting positive evidence on the basis of data it had collected. If the
Member against which theaction wastaken had to bear the burden of proof, it would haveto demonstrate
the negative, which was often impossible, on the basis of the data available to it which were likely
to be morelimited than those available to theimporting Member. The purpose of Article 6 of the ATC,
which was to impose a strict discipline on the use of safeguards could, therefore, not be achieved if
the burden of proof was shifted from the importing to the exporting Members.

5.4 TheUnited Statesargued that, consistent withaccepted GATT 1947 dispute settlement practice
which had been carried over in the WTO, the burden was on India in the first instance to make a
prima facie case that the United States' application of a transitional safeguard on imports of woven
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wool shirtsand blouses from Indiahad beeninconsistent withthe ATC. Thelanguage of Article XXIII
of GATT 1994 and practiceunder GATT 1947 supportedthisprinciple. Article XXI11 of GATT 1994,
asreferenced in Article 8.10 of the ATC, provided recourse to a dispute settlement proceeding when
aMember considered that any benefit accruingtoit directly or indirectly wasbeing nullified or impaired
as aresult of the failure of another Member to carry out its obligations under that Agreement. Inthis
case, India had the initial burden of demonstrating that the United States had failed to carry out its
obligations under the ATC and, in the view of the US, India had failed to sustain that burden.

55 The United States further argued that the burden was not on the US to re-demonstrate that
itsactionswere justified. The ATC allowed aMember to impose a safeguard when it had determined
that imports were causing or threatened to cause serious damage to its market. It was the view of the
United States that the task of the Panel was to determine whether India had advanced facts which provided
convincing evidence that it was unreasonable for the United States to determine, in accordance with
Article 6.2and 6.3 0f the ATC, that theadver seeffectsof i ncreased wovenwool shirt and blouseimports
on the US domestic industry amounted to serious damage or actual threat thereof. If India had not
advanced such evidence, then the Panel should find that the determination under Article 6.2 of the
ATC had been properly made and was consistent with the United States obligations under the ATC.
A similar examination should be applied with respect to determinations under Article 6.4 of the ATC.

5.6 The United States considered that India s argument that the ATC was an exceptionto GATT 1994
and that this "inconsistency" was sufficient to place the burden on the defending Member to establish
conformity with ATC obligations would overturn the balance of this Agreement and many of the other
Multilateral Trade Agreements. In thisrespect the ATC was similar, for example, to the Agreement
on the Application of Sanitary and Phytosanitary Measures, the Agreement on Technical Barriers to
Trade and the Agreement on Safeguards and the Agreement on Trade-Related Aspects of Intellectual
Property Rights.

C. Standard of Review

5.7 In the view of India, there was no standard of reasonableness foreseen in the ATC and given
the highly exceptional character of the ATC's safeguard provisions, it would be legally inadmissible
to "import" into the ATC the standard of review included at the request of the United States in the
Anti-Dumping Agreement®. In fact, the Ministeria Decision on Review of Article 17.6 of the Agreement
on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 clearly implied
that this standard was relevant only for the Anti-Dumping Agreement and that it had no general
applicability. According to the DSU, the dispute settlement system served, inter alia, to clarify the
provisions of the WTO agreements "in accordance with the customary rules of interpretation of public
internationa law" .° Accordingto general principlesof international law, every treaty must be performed
in good faith.” The task of the Panel was, consequently, to ascertain whether the United States had
carried out its obligations under Article 6 of the ATC in good faith. Indiawas not requesting the Panel
to conduct a de novo review of the matter and to replace the United States determination by its own,
but was asking the Panel to objectively assess, in accordance with Article 11 of the DSU, whether
the United States had made its determination in accordance with its obligations under Article 6 of the
ATC.

5.8 In aresponse to the Panel, India pointed out that in applying the United States' domestic law,
in particular thelaw governing the review of anti-dumping and countervailing duty actions, courts had

SAgreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994.
®Article 3:2 of the DSU.

"See Article 26 of the Vienna Convention on the Law of Tresaties.
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accorded deference to administrative agencies in accordance with the “ Chevron doctrine”. Courts did
not review whether the agency administering anti-dumping or countervailing duties had interpreted
the law correctly, but whether its interpretation was reasonable. Smilarly, United States courts did
not examine whether the agency had applied the law correctly but whether their application was
reasonable. The notion of “ reasonableness’ was, thus, used to define the scope of alega doctrine that
had created considerable scope of discretion for agenciesand asignificant shift of power from the courts
to the executive branch. Article 17 of the Anti-Dumping Agreement was areflection of the " Chevron
doctrine". During the course of the proceedings of this Panel, the United States, without referring to
Article 17 of the Anti-Dumping Agreement directly, had presented arguments to the Pandl which, if
accepted, would constitute an incorporation of the principles of that provision into the ATC.

59 The United States argued that al parties to an agreement must apply it in good faith. This
was animportant principlein treaty and domestic contract law. Making adetermination in areasonable
manner and in good faith followed from the first step of applying a treaty in good faith. It did not
"replace” the obligation to apply atreaty in good faith. The United States had stated that, in applying
the provisions of Article 6 of the ATC in good faith, it had made a reasonable determination after
examining relevant data that a transitional safeguard was necessary. It had aso followed Article 6.7
of the ATC and ultimately Article 6.10 when no mutual solution was reached with India. The TMB
findings required under Articles 6.10 and 8 of the ATC had supported the US application of the
safeguard.

5.10 The United States further argued that there was no need for a specific provision on standard
of review in the ATC or in any other agreement, athough the negotiators of the Anti-Dumping
Agreement had seen the need to negotiate a specific standard of review for those cases because of the
nature and problems found in the anti-dumping area. The standard of review in Article 17.6 of that
Agreement was not relevant in this matter and the United States had not advanced that standard for
this case. The US had not cited any anti-dumping or subsidy case law, as India had done. India's
assertion that the United States had sought to apply anti-dumping and subsidy standards to this case
was incorrect.

5.11 Indiarecalled that the role of panels was, according to Article 3.2 of the DSU, to preserve
the rights and obligations of WTO Members. If this Panel were to sanction "reasonable” deviations
from the requirements set out in Article 6 of the ATC rather than determine whether they had been
observed in good faith or if it were to sanction an exercise of discretion on the grounds that it was
“reasonable’ rather than determine whether the Member had exercised it in good faith, it would
effectively diminish therights and obligations of Members and, therefore, act inconsistently with that
basic principle of the DSU. The text of the ATC clearly delineated the range of discretion available
to Members making determinations for the purpose of imposing safeguard actions. If the Panel were
to expand that range by applying the notion of reasonableness, it would be acting without any basis
inthetext of the ATC and contrary to the general principles of international law and it would, therefore,
not be finding and confirming the existing WTO law, aswas its task. Rather, it would be inventing
new law which no Member had accepted. Thiscould not, inIndia sview, but underminethe Members
confidence in the newly established dispute settlement procedures.

5.12 TheUnited Statesreiterated that the appropriate standard of review was one of reasonableness
and good faith examination of thedata. Theprincipleof "goodfaith" application of treatieswasrelevant,
but it was argued that this principle was integral to the standard of reasonableness. One resulted from
theother. TheUSconsideredit self-evident that all Membersmust follow theinternational law principle
of good faith application of treaties and in doing so they must come to "reasonabl€" conclusions based
on the examination conducted. The United States had applied the ATC consistently with that entire
precept. Referring first to the relevant Uruguay Round principles other than under the ATC, it was
noted that Article 3.1 of the DSU provided that: "Members affirm their adherence to the principles
for the management of disputes ... applied under Articles XXII and XXIII of GATT 1947, and the
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rules and procedures as further elaborated and modified herein." Article XVI1:1 of the Agreement
Establishing the WTO also provided that " [€]xcept otherwise provided under this Agreement or the
Multilateral Trade Agreements, the WTO shall be guided by the decisions, procedures and customary
practices followed by the CONTRACTING PARTIES to GATT 1947 and the bodies established in
the framework of GATT 1947".

5.13 The United States also noted that Article 3.2 of the DSU provided, in part, that:

"The Members recognize that [the dispute settlement system of the WTO] serves to preserve
therightsand obligations of Members under the covered agreements, and to clarify theexisting
provisions of those agreements in accordance with customary rules of interpretation of public
international law. Recommendations and rules of the DSB cannot add to or diminish therights
and obligations provided in the covered agreements.”

It was, therefore, clear under Article 3.2 of the DSU that while WTO dispute settlement aso served
to clarify provisions of covered agreements, the process could not add to or diminish the rights and
obligations provided in those agreements.

5.14 The United States further pointed out that Article 11 of the DSU provided, in part, that:

"... apane should make an objective assessment of the matter beforeit, including an objective
assessment of the facts of the case and the applicability of and conformity with the relevant
covered agreements, and make such other findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in the covered agreements’.

Article 11 of the DSU incorporated paragraph 16 of the 1979 GATT Understanding Regarding
Notification, Consultation, Dispute Settlement and Surveillance.® The drafters of the DSU had sought
to makethe DSU acomprehensivetext incorporating al prior codification effortson dispute settlement.
The CONTRACTING PARTIES to GATT 1947 had intended the 1979 Understanding and its annex
toreflect customary practice and improvementsin practice, including the standard of review enunciated
in the 1951 GATT working party report concerning the withdrawal by the United States under
Article X1X of atariff concession on women's fur felt hat and hat bodies (Fur Felt Hat case).®

5.15 The United States argued that, in sum, an objective assessment by the Panel, in accordance
with Article 11 of the DSU, required examining whether the United States had acted consistently with
the regquirements of the ATC and in good faith and whether the determination was reasonable in light
of the data before the investigating authority.

The Fur Felt Hat Case

5.16 The United States argued that the Fur Felt Hat case provided authoritative guidance from
GATT 1947 practice and procedures concerning the standard of review to apply in this case. The
standard of review enunciated in that case was also consistent with principles of internationa law
concerning the good faith application of treaties. The Fur Felt Hat case suggested that this Panel must
determine whether the United States had applied the provisions of Article 6 of the ATC in good faith
and had made a reasonable or good faith assessment of the facts to make the determinations required
of it under Article 6 of the ATC. Article 6 stated that "[s]afeguard action may be taken ... when,
on the basis of a determination by a Member, it is demonstrated...”. Clearly the focus of the ATC

874907, adopted 28 November 1979.

SGATT/CP/106, report adopted on 22 October 1951, Sales No. GATT/1951-3.
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was on a determination made by the importing Member based on data available. While the Fur Felt
Hat Working Party had examined action taken under Article XI1X:1 of GATT 1947, the determination
requiredinthat casein GATT 1947 practicewas similar to thedetermination required under Article 6.2
of the ATC.*°

5.17 Inthat case the Czechoslovak Government had sought a determination that the United States
invocation of Article X1X had beenimproper and had asserted that the United Stateshad not met certain
conditions under Article X1X to take action, seeking revocation of the measure. The Working Party
had rejected the Czechoslovak argument and stated:

"... it may be observed that the Working Party naturally could not have the facilities
available to the United States authorities for examining interested parties and independent
witnesses from the United States hat-making areas, and for forming judgements on
the basis of such examination. ...Moreover, the United States is not called upon to
prove conclusively that the degree of injury caused or threatened in this case must be
regarded as serious; since the question under consideration is whether or not they are
in breach of Article X1X, they are entitled to the benefit of any reasonable doubt."**

5.18 The United States argued that, just as in this case, the information examined by the Fur Felt
Hat Working Party as a basis for its conclusions, athough strong, was not perfect; for instance the
USauthoritieshad failed to separatefigureson production of men' sand women' s hat bodies. However,
the Working Party decided that "the available data support[ed] the view that increased imports caused
or threatened someadverse effect on United States producers.”*? TheWorking Party further determined
that the United States' authorities in that case had investigated the matter thoroughly "on the basis of
the data available to them at the time of their enquiry and had reached in good faith the conclusion
that the proposed action fell within theterms of Article X1X ...".** Thereasoning of the Fur Felt Hat
Working Party applied to the standard of review the Panel must follow in the present case.

5.19 Inthe view of the United States, the regime now governing textile and clothing trade in the
WTO was a safeguards regime, just as Article XIX of GATT 1994 and the Agreement on Safeguards
was a safeguards regime. Both regimes permitted a Member to restrict trade in fairly traded goods
on the basis of a determination made by a Member, subject to certain limitations. Thetextile regime
diverged from Article XI1X of GATT 1994 but many of its basic concepts depended on the fundamental
concepts behind Article XIX. Where the negotiators had indicated their desire that the two regimes
differ, the difference in rights and obligations provided in the negotiated text must be respected.
However, the Fur Felt Hat case, an accepted precedent which predated the divergence between the
tworegimes, waspersuasiveininterpreting the provisionsin both, or either, of theseregimesconcerning
the initial decision to take a safeguard action. Guidance from that case did not involve wholesale
incorporation of Article XI1X of GATT 1994 or Agreement on Safeguards principles or the issue of
compensation and non-discriminatory treatment as India would argue.

11 fact, fur felt hats and hat bodies are listed as products covered under the ATC inthe ATC Annex. Such
products would have, for the United States, been subject to the ATC Article 6 safeguard mechanism, but the
United States hasintegrated the product into GATT 1994 in accordance with Article 2 of the ATC. Article XI1X
now applies again to those products for the United States.

YFur Felt Hat at paragraph 30.

“1d.

B1d. at paragraph 48.
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5.20 The United States noted that, in its first submission, India had argued that the standard for
the Pandl' s review should not include any examination of the reasonableness of the determination, but
should instead focus on whether the authorities had carried out their obligations "in good faith", as
did the Working Party in the Fur Felt Hat case. Although the US disagreed with India s position with
regard to the role of reasonableness, it did agree that good faith application of the ATC's provision
was a relevant yardstick for Panel review. "Good faith" had been defined as "in accordance with
standards of honesty, trust, sincerity etc. ...".** For the Panel to determine whether the authorities
had carried out their abligations "in good faith", it did not need to ascertain whether the Panel would
have reached the same determination as the authorities. Instead, the Panel would examine the basis
for the authorities' conclusions, including an examination of the data upon which the authorities had
relied, in order to determine whether the determination reflected a good faith application of the ATC
standards. Inthis casethe USauthorities had exercised their discretion and followed therelevant ATC
provisions in complete good faith.

521 TheUnited States argued, therefore, that the reasoning of the Fur Felt Hat case applied equally
to the case presented to the Panel. Since the key question was whether the determination by the US
Committee on the Implementation of Textile Agreements (CITA) was consistent with the requirements
of Article 6.2 and 6.3 of the ATC, the relevant question to be considered was not whether serious
damage or threat of serious damage currently existed, but whether CITA had determined reasonably
and in good faith that it existed at the time of the CITA determination in April 1995. The CITA
determination could, therefore, only be evaluated on the basis of data existing at that time. The data
presented later to the TMB in fact had corroborated the analysis done in April 1995.

5.22 India pointed out that no GATT 1947 panel had followed the approach of the Fur Felt Hat
Working Party. Infact, the panelson New Zealand - Imports of Electrical Transformersfrom Finland
and Canadian Countervailing Duties on Grain Corn from the United States had fully reviewed the
importing countries actions without applying a standard of review and had imposed on the importing
countriestheduty to establish al thefacts on which they had based their actions. Thedisciplinesapplied
by those GATT 1947 panels in the cases of actions against dumped and subsidized trade should, as
a minimum, be applied in the case of discriminatory actions against exports of textiles and clothing
that were neither dumped nor subsidized. India further argued that to transpose the criteria applied
in the Fur Felt Hat case to action under the ATC would be legally incorrect.

5.23 The United States rejected India's comment, above, that the Fur Felt Hat case was legally
incorrect in these proceedings. That caseinvolved review of safeguard action at atimewhen thereview
would have been similar in the textile context. Certainly dumping cases with a standard of review
different from Article 17.6 of the Anti-Dumping Agreement were no longer applicable in dumping
cases, and it was questioned why India s use of New Zealand Transformers or the principlesit wished
to interpose in this case, atextiles safeguard case, should be any better. In essence, whilethe standard
inthe Fur Felt Hat case might be modified by the specific provisions of the Agreement on Safeguards,
principles not relevant to actions taken under that Agreement were useful here. Instead, India had
resurrected the standard pre-Article 17.6 of the Anti-Dumping Agreement, in a case close to first
impression, involving a special safeguard for textiles and clothing.

5.24  Alsowithrespect tothe Fur Felt Hat case, Indiaconsidered that its findings had been overtaken
by the Agreement on Safeguards, which declared in its Article 4 that injury determinations for the
purpose of Article XIX action may only be made if an investigation by the importing Member
demonstrated, on the basis of abjective evidence, that a rise in imports had caused serious injury.
The legal situation in which the Fur Felt Hat criteria were developed were, therefore, not analogous
tothesituation arising under Article 6 of the ATC and not even analogous to the situation arising under

“Webster's Encyclopedic Unabridged Dictionary of the English Language (1989).
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Article XIX as interpreted by the Agreement on Safeguards. The analogy the United States wished
the Panel to draw was, for these reasons, misplaced. The criteriaset out in the Fur Felt Hat case were,
therefore, no longer part of the law of theWTO. Moreover, thefindings of that Working Party related
to asafeguard mechanism under which the WTO Members adversely affected by the safeguard action
may take compensatory action; the ATC's safeguard mechanism, however, did not authorize textile
exporting Members to take compensatory action. It would, for this reason alone, be inappropriate
to accord to Members invoking the ATC safeguards provisions, under which no compensation was
due, the latitudes they had under Article XIX of GATT 1994. India also considered that it had
demonstrated that it would be legally incorrect and illogica if the Panel were to infer, just because
boththeFur Felt Hat caseand thecasebeforeit concerned safeguard actions, that the standard of review
applied in the Fur Felt Hat case must also be applied in the present case.

5.25 Inresponseto these views, the United States argued that this case was close to a case of first
impression and it had cited and sought guidance from a GATT 1947 safeguard case that was most
comparableto the situation faced in making safeguard determinations under the ATC. It wasincorrect
for India to state that no GATT 1947 panel had followed the approach of the Fur Felt Hat Working
Party and that it wasno longer part of thelaw of theWTO. GATT precedent interpreting Article X1X:1
(for instance, asrecorded in thechapter on Article XIX inthe GATT Analytical Index) consisted a most
entirely of the findings and recommendations of this Working Party. Under Article XVI1:1 of the
Agreement Establishing the WTO, the WTO and its Members were to be guided by the decisions,
proceduresand customary practicesof the GATT 1947 system. Article 3.1 of the DSU stated the same.
The Fur Felt Hat decision had continuing relevance even after negotiation of the new Agreement on
Safeguards.

5.26 The United States further argued that the standards for safeguard action provided in the
Agreement on Safeguards reflected a shift in focus incorporating the jurisprudence of the Fur Felt Hat
case. These standards were not phrased in terms of facts that the importing Member must prove, if
necessary, toapanel. Rather, they werephrased explicitly intermsof theinvestigation to beundertaken
by the competent authorities in the importing Member. Thus, a panel's evauation of measures taken
pursuant to the Agreement on Safeguards should follow the approach taken in the Fur Felt Hat case.

5.27 TheUnited StatesalsoreferredtoIndia spoint regarding compensationin respect of asafeguard
action and noted that pursuant to Article 8.2 of the Safeguards Agreement, there was no right to
compensation for a period of three years. It was no coincidence that this was the maximum duration
of arestraint pursuant to Article 6 of the ATC. There was no significant loss of "GATT rights" in
this respect. India' s arguments regarding the need for multilateral approval if a Member wished to
take a safeguard action without payment of compensation were simply incorrect. The situation was
also the same in respect of dispute settlement. Under both the ATC and the Safeguards Agreement
parties had recourseto Article XXII1 dispute settlement. Moreover, before the Safeguards Agreement
and the ATC, the MFA had permitted recourse to Article XXIIl dispute settlement. The US drew
the Pandl' s attention to Article 11.10 of the MFA. Therefore, thelega situation for safeguards under
Article XIX of GATT 1994, for purposes of the discreet discussion of standard of review, wasno more
analogous than any other case law.

D. Article 6 of the ATC

The ATC Safeguard Mechanism

5.28 India argued that the transitiona safeguard mechanism established under the ATC was an
exception to the basic principles of the General Agreement and the genera safeguard provisions of
Article XIX of GATT 1994 and it must beinterpreted accordingly. Article Xl of GATT 1994 provided
for agenera prohibition of quantitative restrictions; one of the exceptions to this general prohibition
was Article XIX of GATT 1994, which permitted safeguard actions in the form of quantitative
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restrictions. However, suchrestrictions must beimposed consistently with Article X111 of GATT 1994,
thatis, non-discriminatorily. Thetextilesand clothing sector had, however, remained outsidetheGATT
system for along time and the ATC set out provisions to be applied by Members for the integration
of the textiles and clothing sector into GATT 1994 during a transitional period. The scheme of the
ATC was that al quantitative restrictions maintained under the provisions of the MFA and in effect
on the day before the entry into force of the WTO Agreement would be governed by the provisions
of the ATC (Article 2.1) and that no new restrictions would be introduced except under the provisions
of the ATC or GATT 1994 (Article 2.4). The ATC envisaged, in respect of safeguard action, that
Article XIX of GATT 1994 would apply in respect of products aready integrated into GATT 1994,
while Article 6 of the ATC would apply in respect of products yet to be integrated into GATT 1994.
Article 6 of the ATC established a transitional safeguard mechanism that permitted WTO Members
not only to impose quantitative restrictions inconsistently with Article XI of GATT 1994 but also to
dosoona"Member-by-Member" basis, whichwerethetermsusedinArticle 6.4 of the ATC todescribe
discriminatory actions inconsistent with Article XI1I of GATT 1994.

5.29 Indiafurther argued that to impose burdens on particular exporters not because they engaged
in dumping or benefitted from subsidies but merely because they were more efficient than others was
contrary to thebasic purpose of themultilateral trading order. Therewas, therefore, no other provision
in the whole of the WTO lega system that permitted the imposition of restraints on imports from a
particular WTO Member merely because it caused, or threatened to cause, damage to a domestic
industry. Thedraftersof the ATC had explicitly recognized the exceptional character of thetransitional
safeguard in Article 6.1 of the ATC, according to which that safeguard " should be applied as sparingly
as possible".

5.30 TheUnited States argued that, in the present case, it had faithfully applied the procedures of,
and its action was fully consistent with, Article 6 of the ATC. Article 6 should be interpreted in
accordance with the ordinary meaning of its terms, in their context and in light of the ATC's object
and purpose. Article 31.1 of the Vienna Convention provided that: "A treaty shall be interpreted
in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.” Applying these principles, the ordinary meaning
of the actual terms of Article 6.2 of the ATC was simply that a safeguard action may be taken based
onaMember' sdetermination that demonstrated that the requisite conditions of serious damageor actua
threat thereof caused by increased import quantities existed and that the serious damage or actual threat
thereof was properly attributable to the Member against which the measure had been applied. There
was no basisin thetext of Article 6 to assume that it must beinterpreted narrowly or as an exceptional
provision.

5.31 Intheview of India, the highly exceptiona character of the transitional safeguard in Article 6
of the ATC must betakeninto account ininterpreting that provision. GATT 1947 panelshad repeatedly
recognized that exceptions must beinterpreted narrowly (seefor instance BISD 305140 and 36S/345).
This principle must be particularly strictly applied in the case of aprovision which constituted not only
an exception to the principles set out in Article X1 of GATT 1994 but also to those set out in its
Article XI1l. This implied, inter alia, that it would be legally incorrect to weaken the disciplines
established under Article 6 of the ATC by extending to the transitiona safeguard mechanism, by anaogy,
legal principles developed under other safeguard provisions of the WTO lega system.

5.32 TheUnited Statesargued that the safeguard mechanismin Article 6 of the ATC must beviewed
as an integral part of the ATC and not as a "highly exceptiona” provision. The Uruguay Round
negotiators had designed the ATC to balance the interests of predominantly exporting Members and
predominantly importing Members until the 10-year transitional period wasover. Exporting Members
were guaranteed that by 1 January 2005, al textile and clothing products would be subject to normal
GATT rules. Inaddition, they were guaranteed that, where applicable, during the transition, products
under quotawould enjoy accelerated growth in access. Exporting Members were a so guaranteed that
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specified percentages of products listed in the Annex to the ATC would beintegrated into GATT 1994
in three stages. Once such products wereintegrated, quotas could not be maintained or placed on them
except pursuant to Article XIX of GATT 1994. Importing Members, for their part, were provided
with aspecia mechanism for safeguard actionsthat could be used during the 10-year transitional period
if they werefaced with serious damage or an actual threat thereof to their producersasaresult of sharply
increased imports. Thisbalance of interestsbetween accel erated quotagrowth and specified integration
for the exporting Members and aspecia safeguard mechanism for theimporting Members had enabled
all sides to agree to the ATC.

5.33 Indiadisagreed with the US view that importing Members had obtained the right to take safeguard
action in exchange for accelerated quota growth and specified integration for the exporting Members.
This argument overlooked the fact that the restraints applied under the MFA were inconsistent with
the obligations of importing countries under GATT 1947. Theremoval of quotas provided for under
the ATC in the textiles and clothing sector was not trade liberalization. Furthermore, India did not
accept that the safeguard mechanism must be viewed asan integral part of the ATC and not asa"highly
exceptional” provision; rather, India, while accepting that the safeguard provision was an integral
part of the ATC, considered that it was also an exception to the basic principles of the GATT and the
genera safeguard provisions of Article XIX of the GATT and must be interpreted accordingly by the
Panel.

5.34  On this aspect, the United States considered the context, object, and purpose of Article 6 of
the ATC tobeimportant. Theability torespond toimport surgesthrough theapplication of atransitional
safeguard action was a key concession made in the Uruguay Round negotiations to predominantly
importing Members. It counterbalanced the substantia - and irreversible - trade liberalization that
was set out elsewhereinthe ATC. For this reason, Article 6 of the ATC occupied a central position
in the operation of the ATC during the 10-year transitiona period. It would not be consistent with
the circumstances of the negotiations to unduly circumscribe the manner in which Article 6 was
interpreted. Thereferencein Article 6.1 of the ATC to thefact that the transitiona safeguard " should
be applied as sparingly as possible" did not alter thisresult. The phrasedid not speak to how Article 6
should be interpreted with regard to a specific instance of serious damage, or actua threat thereof.
The term "sparing" comes directly from Article 3.2 of the MFA. Under the MFA and now under
the ATC, "sparing” did not and does not amount to abstaining from taking safeguard action when the
requirements in Article 6 of the ATC were fulfilled.

5.35 The United States aso pointed out that imports of woven wool shirts and blouses from India
had increased 414 per cent from the year ending January 1994 to year ending January 1995. There
was adefinitedeclinein US domestic production concurrent with thissurgein importswhich compelled
a finding of serious damage or actua threat thereof to the domestic industry. In making that
determination, the US had followed all of the necessary proceduresin the ATC in good faith - taking
into account some of the relevant factors listed in Article 6.3 of the ATC for which published information
was available aswell asinformation from contacts with producers on other factorsfor which published
information was not available. The reasonableness of this determination was further illustrated by
the fact that the TMB, comprised of members from exporting and importing Members, had reached
a consensus supporting the application of a safeguard action by the United States.

Legal Analyses of Serious Damage or Actual Threat Thereof Suggested by the Parties

5.36 India argued that the onus of demonstrating serious damage or its actua threat was on the
importing Member which had to choose at the beginning of the process whether it would claim the
existence of serious damage or of actua threat. These were not interchangeable because the data
requirements would vary with the chosen situation. Actua threat could only be established by the
necessary data on imminent measurable imports, without which, the demonstration of actual threat
was likely to be based on conjecture and not on concrete facts.
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5.37 The United States argued in response that Article 6 of the ATC did not require it to choose
between serious damage or actual threat thereof and there were no criteria, definitions or otherwise
that separated the phrase " serious damage, or actua threat thereof". Nor had any such criteriaexisted
under the MFA from which this phrase and the criteriain the ATC came. Thetests suggested by India
which supplied criteriafor serious damage and threat separately did not existinthe ATC. Inparticular,
no separate test for actual threat was negotiated into the text of the ATC. Sincethe TMB must examine
"serious damage, or actual threat thereof.", it was not constrained to make a finding based on whether
aMember aleged both or not and the ATC did not require the TMB and the investigating authorities
to choose between serious damage or actua threat. The ATC aso did not require the TMB to make
a finding based on the entire phrase.

5.38 Indiainsisted that the ATC did delineate between serious damage and actual threat thereof.
Thisdelineation wasreflected in theroutine practice of the TMB to distingui sh between serious damage
and actual threat thereof in its recommendations. Therefore, if the TMB had actually come to the
conclusion that a situation of "serious damage” existed, it would have said so in it findings. Since
the TMB had not said in its finding that a situation of "serious damage’ had been demonstrated, it
was obvious that they did not consider that a situation of "serious damage" had been demonstrated.
By comparing the manner in which the TMB had given its findings in respect of a number of other
cases, it became clear that if the TMB had come to the conclusion that "serious damage” had been
demonstrated, it would not have give the finding that "actual threat of serious damage" had been
demonstrated.

5.39 Indiareferred to the specific safeguard action on which the United States and India had held
consultations in June 1995 and noted that it was an action based on a determination of serious damage
while the TMB had endorsed, in August 1995, an action based on aleged actud threet of serious damage.
India considered that the United States must have had doubts as to the legal justification of its
determination of serious damage and the adequacy of its data because, when the US measure was
reviewed by the TMB, it made the claim that imports from India had aso presented an actua threat
of injury and the United States had presented entirely new data. The TMB endorsed that new claim
but not the one on which India and the United States had held consultations. The Diplomatic Note
of the United States conveying its request for consultations had included a " Statement of Serious Damage”
but it had not included any statement claiming an actual threat of serious damage. The safeguard action
on which the United States had held consultations was thus an action allegedly designed to remedy
the serious damage to the domestic industry which had aready been caused by imports from India.
The limited amount of data that had been made available during the consultations all related to the
actual state of the industry and the imports that had aready taken place. Besides, the Public Notice
of CITA, dated 17 May 1995 (published inthe US Federal Register on 23 May 1995), only mentioned
"serious damage to the US industry producing woven wool shirts and blouses'. Under these
circumstances, the request by the United States could only be understood by India as a request concerning
serious damage and India, therefore, examined the request only from that angle. Not having obtained
the TMB's endorsement of the determination on which it had held consultations with India, the
United States should have immediately withdrawn its safeguard action.

5.40 Indiaaso claimed that since the safeguard action endorsed by the TMB was an action on which
the United States had never held any consultations with India, it therefore, never had any opportunity
to challenge such action. Indiawas of the view that the TMB had committed a serious error in failing
to recognize that a situation of serious damage and a situation of actual threat of serious damage were
two entirely different matters. A claim of serious damage must be accompanied by a demonstration
that serious damage had already occurred and consequently substantiated according to Article 6.7 of
the ATC by "specific and relevant factual information” related to that claim. In the case of serious
damage, aretrospective anaysiswasrequired and theissue was: what damage had aready been caused
by imports? A claim of actua threat of serious damage must be accompanied by a demonstration that
the domestic industry had reached a vulnerable stage and was on the brink of serious damage, so that
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any further sharp and substantial increase in imports would push the industry into a state of serious
damage. In the case of actua threat, a prospective analysis must be performed and the issue was:
which imports were imminent and what damage were they likely to cause? Different facts had to be
demonstrated for each case and a consultation on serious damage could, therefore, not be deemed to
comprise a consultation on threat of serious damage.

5.41 Furthermore, in the view of India, the footnote to Article 6.4 of the ATC clarified that the
imminent increase in imports shall be measurable and shall not be determined to exist on the basis
of alegation, conjecture or mere possibility. There were two elements in this type of situation:
"imminence" intermsof timeand " measurabl€" intermsof quantity. |mminent and measurableimports
could be deduced from circumstances such as: goods were aready on the high seas and due to arrive
in the immediate future or when measurable quantities of goods had been delivered at the dockside
for shipment or when the goods had been firmly contracted and were awaiting shipment, etc. The
measurable quantities should belarge enough to satisfy the stipulation of " sharp and substantial increase
in imports".

5.42 TheUnited States accepted that the Market Statement had referenced only " serious damage.”

However, the use of this shorthand phrase in the initial document was of no substantive consequence
and was quickly corrected. The United States had expressly informed Indiain its diplomatic note that
the casewasbased on theexistenceof " seriousdamage, or actual threat thereof" and during consultations
theUnited Stateshad explained to Indiaall of thefactorsfor itsdetermination. Indiahad aso complained
that the US had not expressly examined each and every factor listed in Article 6.3 of the ATC, but
had failed to show why the US was required to do so. Article 6.3 referred to " such relevant economic
variables as' those listed and that " none of [these factors] either aone or combined with other factors,

can necessarily give decisive guidance'. The United States clearly had examined factors "such as'

thelisted factors. Theissuewas not whether the US had discussed aparticul ar set of factorsinitsentirety
(even where data on some factors might not have been available), but whether the United States

examination was sufficiently meaningful so as to reasonably support the finding and to constitute a
good faith application of the Article 6 standard.

5.43 In aresponse to the Panel, the United States pointed out that at no time before the TMB
proceeding had Indiataken issue with the reference in the US diplomatic note requesting consul tations
on the basis of serious damage or actua threat thereof or that the shorthand had been used in the text
of the Market Statement. India aso had not asked the United States to clarify whether it had chosen
between serious damage or threat in light of the apparent different reference in the Diplomatic Note
and the April Market Statement. Indiahad only asserted this point during the TMB proceeding. The
United States Diplomatic Note to India was the official request for consultations. The reference to
serious damage or actua threat thereof was aways in the Diplomatic Note, therefore, no " correction”
was necessary. Inresponse to aquestion from India, the United States also explained that, in itsview,
Indiawas aware that the entire phrase was the basis for the call, especially since neither the ATC nor
the MFA, which had used the same phrase as a definition of "market disruption,” separated the two
or provided different criteria for each.

5.44  Withrespect to the above, India considered that no correction to the terminology in the Market
Statement was possible since the Diplomatic Note which preceded the Market Statement transmitted
a determination that had already been made and that determination related to serious damage only.
The nature of that determination could not be changed through the Diplomatic Note transmitting it.
Indiahad to conclude, therefore, that an alleged situation of seriousdamage and not actual threat thereof,
was the basisfor the United States' reguest for consultations and for the substantive discussions during
those consultations. The distinction between serious damage and actua threat thereof only became
an issue in this case at the time of the TMB review.
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5.45 The United States insisted that it had followed al procedures required under Article 6.2 and
6.3 of the ATC. The safeguard standard was " serious damage, or actual threat thereof."** Article 6.2
of the ATC provided, in part, that:

"...safeguard action may be taken under this Article when, on the basis of a
determination by a Member, [footnote omitted] it is demonstrated that a particular
product is being imported into its territory in such increased quantities as to cause
serious damage, or actual threat thereof, to thedomesticindustry producing likeand/or
directly competitive products. Serious damage or actua threat thereof must
demonstrably be caused by such increased quantities in total imports of that product
and not by such other factors as technological changes or changes in consumer
preferences”.

5.46 TheUnited States further submitted that Article 6 of the ATC provided no separate definition
or separate factors applying to actual threat of serious damage as distinguished from serious damage.
The phrase "serious damage, or actua threat thereof" was derived from the definition of market
disruption in Article 3 of Annex A of the MFA. There, too, no separate factors for the two elements
had been provided and the MFA's TSB had never supplied any. Article 6.3 of the ATC set out various
factors for determining serious damage or actual threat thereof, resulting from increased quantities
in total imports. That Article provided that:

"[i]n making a determination of serious damage, or actual threat thereof, as referred
to in paragraph 2, the Member shall examine the effect of those imports on the state
of the particular industry, asreflected in changes in such relevant economic variables
as output, productivity, utilization of capacity, inventories, market share, exports,
wages, employment, domestic prices, profits and investment; none of which either
alone or combined with other factors, can necessarily give decisive guidance”.

5.47 In the view of the United States, the statement prepared by CITA had included sufficient
information to justify itsfinding. Concerning serious damage or actual threat thereof caused by total
imports, Article 6.2 and 6.3 of the ATC, the facts were, as provided in the Market Statement, that
when CITA madeits determination: (i) there was a surgein total imports of 94 per cent for the year
ending January 1995 compared to the year ending January 1994; (ii) there was serious damage or
actual threat thereof to US production of woven wool shirts and blouses as a result of that massive
increasein total imports; (iii) the productsinvolved were "like" and/or "directly competitive" woven
wool shirts and blouses; US manufacturers competed with imports from India and other suppliers
and were sold to the same stores; and (iv) there were adverse effects on investments, market share,
employment (about 6 per cent of theworkersin thewoven wool shirt industry lost their jobsfrom 1994
to 1995 asaresult of imports), inthissmall and volatile USindustry. More specifically, the USfound
that imports of category 440 had surged from 44,363 dozen in 1992 to 141,569 dozen in 1994. At
the same time data showed that production, after dlightly rising in 1993, had suffered a decline of
8.4 per cent in 1994. Production continued to decline in 1995, 5.3 per cent below the year ending
June 1994 level. Market share of domestic manufacturers declined, employment declined, investment,
profits and capacity were adversely impacted by imports of category 440.

5.48 In aresponse to the Panel, the United States further explained that it did not consider that a
finding of "actual threat of serious damage" required some sort of data, analysis or argumentation
different from that required for afinding of "serious damage”. In making its determination, the US

BArticle 3 of the MFA provided that action could be taken to limit exports " causing market disruption as
defined in Annex A..." Annex A of the MFA set forth a test for "market disruption,” which was based on the
existence of "serious damage to domestic producers or actua threat thereof”. Annex A also sets forth factors
for a determination similar to those found in Articles 6.3 and 6.4 of the ATC.
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was required to follow Article 6.2 and 6.3 of the ATC which provided the standard and some of the
factors important in making a serious damage or actua threat thereof determination. Unlike the
Agreement on Safeguards, there was nothing in Article 6 of the ATC providing different conditions
to be met for serious damage on the one hand and actual threat thereof on the other hand. There were
also no separate criteria. There was no requirement in the ATC spelling out the sort of anaysis or
argumentation required for serious damage or actual threat thereof. The United States did not believe
it appropriate to read into the ATC any particular threat criteria

5.49 Intheview of India, therewasadefinite differentiation between the existence of seriousdamage
and actual threat thereof and the absence in Article 6 of the ATC of different conditions to be met
for one or the other did not removethis clear distinction. Thefactors containedin Article 6.3 and 6.4
of the ATC must be reviewed to determine whether or not the industry was facing a situation where
serious damage existed or a situation where there was a threat of serious damage. The US Market
Statement clearly identified the U Sdeter minationthat " seriousdamage” existed at thetime of therequest
for consultations and there was no indication, or data supplied, that the limited factors reviewed by
the US pointed to a condition which could be characterized as "actua threat" of serious damage to
the domestic industry.

Status of the Market Statement

5.50 The United States stated that the information contained in the Market Statement constituted
the totality of the information used by CITA in making its determination of serious damage, or actual
threat thereof. Other relevant information had been supplied during consultations or pursuant to
Article 6.10 of the ATC and was provided as updates or upon request to confirm the initid determination.
The United States found no guidance in the ATC or DSU on whether the Market Statement should
be the sole basis for the Panel to assess whether the US had acted in conformity with Article 6 of the
ATC. Article 6 may lead oneto concludethat the original dataavailableat thetime of the determination
was legally relevant concerning the reasonableness of the determination of the importing Member.
However, Article 6.10 of the ATC allowed additional or new/updated datafor TMB review. Implicitly
one would expect that if, during consultations, more data were requested, that data could be supplied,
if available, to confirm adetermination. Article 6.7 of the ATC only provided for data to accompany
therequest for consultations. Inthecontext of consultationsand Article 6.10 of the ATC, other relevant
data and the TMB proceeding in this case, may only be persuasive information during Panel review.
The United States believed that the December 1994 Market Statement had no legal status before this
Panel since India had rejected the request for consultations based on that Statement and had demanded
that the United States re-submit its request under the ATC. The Market Statement was the Statement
accompanying the request under Article 6 of the ATC and the only Statement with status in this
proceeding. However, some factua information in the December Market Statement was al so reflected
in the Market Statement in April 1995.

5.51 [Indiaargued that the United States had not fulfilled the requirements of Article 6 of the ATC
inthe Market Statement submitted to Indiain April 1995 asthe basisfor consultations on the proposed
safeguard action. Furthermore, the USdeterminationinthisMarket Statement wasone of only " serious
damage" which conveyed the conditions which the United States believed existed and should have been
thelimit of any TMB review. Also, theinformation contained inthe Market Statement did not represent
data on the "industry" which the United States claimed was experiencing "serious damage" due to
increased imports but another, much larger industry and was not relevant to the economic variables
to be examined in making the determination.

Sour ces of Data Provided By the United States

5.52 The United States explained that it had relied as much as possible on officia data sources to
assess objectively conditions in the domestic textile and clothing industries. Because the industry
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producing category 440, woven wool shirtsand blouses, was asmall one, therewerelimited published
dataavail ableto supplement the official dataon production and importsthat formed thebasisof CITA's
determination of serious damage or actual threat thereof. Accordingly, in developing the additiona
information required to make its determination, CITA had relied heavily on information furnished by
clothing manufacturers, particularly the two major companiesthat produced garmentsin category 440.
This information had been collected by CITA through multiple phone calls and telefax exchanges.
Because the information was collected from individual companies, it was treated on a business confidentia
basis. Further, the ATC did not provide amethodology for collecting data; it only notedin Article 6.7
of the ATC that when requesting consultations, the accompanying data must be " specific and relevant
factua information, as up-to-date as possible.”

5.53  While India accepted that Article 6.7 of the ATC required that the request for consultations
beaccompanied by " specificand rel evant factual information, asup-to-dateaspossibl€", therequirement
not to ignore the latest information available did not imply that the United States was freed of its
obligation under Article 6.2 and 6.3 of the ATC to collect al the key economic data necessary to
demonstrate that the domestic industry was suffering serious damage. To accept the argument of the
United States on this point would turn the additional requirements set out in Article 6.7 of the ATC
into an exemption from the requirements set out in Article 6.2 and 6.3 of the ATC which could not
be correct.

5.54 The United States further pointed out that CITA had also used information and data provided
by trade associations and labour unionswhich represented the companies and workers of thisindustry.
The latter two sources were considered to be especially valuable because they had both an overview
of industry information and amore objective perspective that the individua companies did not necessarily
have. Using the above sources, CITA had identified the companies that manufactured woven wool
shirts and blouses among the many manufacturers that produced woven shirts and blouses of dl fibres
and had questioned them on current business conditions, particularly the economic variables called
for in Article 6 of the ATC. Thisinformation was then analyzed and detailed in the Market Statement.
Because the textile and clothing programme was designed to adopt safeguard action expeditioudly, it
was not possible for the Office of Textiles and Apparel (OTEXA) to conduct any extensive, formal
written surveys of manufacturers to obtain this information. Such formal surveys required advance
notice and an extensive public comment period which would have prevented the adoption of asafeguard
action in time to prevent serious damage or actual threat thereof to the industry in question.

5.55 India disagreed with some of theinformation in the preceding paragraph, arguing that officia
data on imports in category 440 were published in their entirety, including not only the aggregate imports
assigned to category 440, but also the quantity, value, date of export, date of import, and country of
originfor each of theHTSlines. Interms of the "officia dataon production”, it was limited and there
had been no indication that the US had been abl e to supplement thislimited datain order to demonstrate
production levels and trends of domestic production that would be comparable to al the products
contained in import category 440. The specific and relevant data officially maintained by the
United States on exports of products comparable to those contained in import category 440 had also
been ignored by the US.

5.56 The United States pointed out, in response to a question from India, that in the case of the
woven wool shirt and blouse industry, two firms accounted for a majority of US production, so the
information reported was reasonably relied upon by CITA isindicative of conditions in the industry.
Some information applied specifically to the woven wool shirt and blouse industry and some, in cases
where the overall trend was reflective of conditions in the specific industry in question, reflected a
broader scope.
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E. Demonstration of Serious Damage by the United States

5.57 India argued that the United States had failed in its Market Statement to demonstrate during
the consultations that imported woven wool shirts and blouses were causing serious damage to its
domesticindustry and, therefore, had acted inconsistently with Article 6 of theATC. Under Article 6.2
of the ATC, a WTO Member may take a safeguard action when

"on the basis of a determination by a Member, it is demonstrated that a particular
product is being imported into its territory in such increased quantities as to cause
serious damage, or actual threat thereof, to thedomesticindustry producing likeand/or
directly competitive products'.

In making such a determination, Article 6.3 of the ATC stated that a Member

"shall examine the effect of those imports on the state of the particular industry, as
reflected in changes in such relevant economic variables as output, productivity,
utilization of capacity, inventories, market share, exports, wages, employment, domestic
prices, profits and investment; none of which, either alone or combined with other
factors, can necessarily give decisive guidance".

5.58 The United States argued that CITA had determined that high levels and surging imports of
woven wool shirts and blouses coincided with a deterioration in the domestic industry's condition in
terms of such factors as domestic output, market share, investment, employment, man-hours worked
and total annua wages. Therefore, CITA had concluded that the surgein imports of woven wool shirts
and blouses had caused serious damage or actual threat thereof totheindustry. Inthecourseof CITA's
investigation into serious damage or actual threat thereof to the domestic industry producing woven
wool shirts and blouses, there was no indication whatsoever that technological changes and/or changes
in consumer preferences had resulted in the serious damage or actua threat thereof.

5.59 TheUnited States considered that the first step for the Panel was to decide whether, pursuant
to Article 6.2 of the ATC, there was evidence supporting CITA's decision that the domestic industry
producing category 440 had been seriously damaged or threatened with such damage by reason of total
imports - not importsfrom India. The United States argued that it had demonstrated that total imports
had caused, or actudly threatened, serious damage to its highly sensitive industry producing woven
wool shirts and blouses. This finding was consistent with Article 6.2 of the ATC, which provided
that serious damage or actua threat thereof must demonstrably be caused by such increased quantities
in "total imports" of that product and not by such other factors as technological changes or changes
in consumer preference. Article 6.3 of the ATC provided that " [i]n making adetermination of serious
damage or actua threat thereof" the United States must examine the effect of imports on the state of
theindustry. Inso doing the United States was to examine variables such asthoselisted in Article 6.3
of the ATC, "none of which, either alone or combined with other factors, can necessarily give decisive
guidance.” Support for the interpretation that the list was illustrative is also found in Article 6.7 of
the ATC. There, datawasto include "the factors, referred to in paragraph 3 [of Article 6], on which
the Member invoking the action has based its determination of the existence of serious damage or actual
threat thereof".

5.60 India considered that the list of factorsincluded in Article 6.3 of the ATC was not meant to
imply that the initiating Member was provided the liberty to select data for those " relevant economic
variables' which were convenient or that the list of "relevant economic variables' was meant to be
an exhaustive list of variablesto bereviewed. Rather they represented the primary, minimum factors
that should be available for review in order to make an informed and demonstrable determination of
serious damage or actua threat thereof, to a specific industry.
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5.61 Indiafurther argued that the issue before the Pand was not whether the ATC prescribed a specific
evidentiary standard, but whether the United States had demonstrated a causd link between rising imports
and declining production by noting their co-existence. Indiaconsideredthat risingimportsand declining
production must necessarily be present in all safeguard actions under the ATC, but the co-existence
of the two could, therefore, not be sufficient to constitute a determination of a causa link.

India's Review of the Economic Variables

5.62 Indiaargued that Article 6.3 of the ATC required aMember to examine the state of the particular
industry, as reflected in changes in eleven factors: output, productivity, utilization of capacity,
inventories, market share, exports, wages, employment, domestic prices, profitsand investment. The
United States Market Statement on woven wool shirts and blouses provided figures on only four of
theseeleven factors: output, market share, wages and employment. In addition, the Statement included
"industry statements" providing figures on domestic prices, and anecdotal information on investment
and utilization of capacity. This left the Market Statement deficient with respect to four relevant
economic variables, namely exports, profits, productivity and inventories.

5.63 Indiafurther arguedthat although Article 6.3 of the AT C indicated anillustrativelist of factors,
on which data had to be examined, it would be in order if an importing Member also examined other
factorswhile making adetermination. However, it would beinconsistent with Article 6.7 of the ATC
if al the factors mentioned in Article 6.3 of the ATC were not taken into account by the importing
Member. The "other relevant information” provided to the TMB by the US on 28 August 1995 was
inconsistent with Article 6.10 of the ATC, because these were not the data supplied to the Indian
delegation during the consultations. These data were also not available to the United States when it
made its determination.

5.64 The United States noted that India had questioned the validity and relevance of some of the
data in the Market Statement and the data furnished to the TMB in August 1995 and considered that
these claims were without merit. With regardto India sclaimsthat CITA's determination wasinvalid
becauseit did not contain dataon every factor listedin Article 6.3 of the ATC, theUnited Statesargued
that CITA had examined factorsfor which information was available. Thelist of factorsin Article 6.3
of the ATC wasillustrative. Theinformation supplied to India, and to the Panel, represented a strong
case that would not be affected by data on other factors. Under Article 6.3 of the ATC, the issue was
not whether CITA had discussed a particular set of factorsin its entirety (even where data on some
factors might not have been available), but whether CITA's examination was sufficiently meaningful
so astoreasonably support thefinding and to constituteagood faith application of the Article 6 standard.

5.65 The United States also pointed out that it had tried to provide information on the other,
unpublished factors which India had characterized as anecdotal and unverifiable. Data on domestic
prices was available from contacts with individual firms. There were about 15 firms that produced
woven wool shirts and blouses in the United States and two firms accounted for at least 60 per cent
of total US production. The information presented in connection with this case was based mainly on
conversations with these two firms; therefore, that information was relevant and accurate.

United States Review of the Economic Variables

5.66 The United States argued that, in accordance with Article 6.3 of the ATC, it had reviewed
rel evant economic datasuch asoutput, market shareloss, import penetration, employment, man-hours,
wages, and domestic prices. It had also looked at other variables such as profits, investment, capacity,
and sales. Asdescribed in the Market Statement, total imports of woven wool shirts and blouses had
surged to 141,502 dozen in the year ending January 1995, nearly double the level of the year ending
January 1994. The ratio of imports to domestic production had increased rapidly from 88 per cent
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in1993to 151 per cent during January-September 1994, thusindicating that imports had far surpassed
the level of domestic production.

5.67 TheUnited States further argued that these high and surging imports, at low prices, coincided
with a deterioration in the industry’s condition in terms of such factors as domestic output, market
share, investment, employment, man-hours worked and total annual wages. Among these findings
were that:

@ US production of clothing in category 440 had declined in the first nine months of
1994 with the level faling to 61,000 dozen - 8 per cent below the 66,000 dozen
produced during January-September 1993.

(b) US producers share of the domestic market had fallen from 53 per cent in 1993 to
40 per cent in the first nine months of 1994.

(© Employment in the industry producing woven shirts and blouses including shirts and
blouses made from wool declined 6 per cent between 1993 and 1994.

(d) Tota annua production worker wages in the industry producing woven shirts and
blouses including shirts and blouses made from wool had fallen 3 per cent over the
same time period.

(e Average man-hours worked in the industry producing woven shirts and blouses including
shirts and blouses made from wool had dropped 6 per cent between 1993 and 1994.

® Prices for domestically produced woven wool shirts and blouses were substantially
higher than imports.

(9) Profit margins had deteriorated across the woven wool shirt and blouse industry as
aresult of raw material cost increases and the fact that companies were unable to raise
prices because of low-priced imports.

(h) Investment levels were stagnant throughout much of the industry.

) Production capacity of severa companieshad declined, with onemanufacturer of woven
wool shirts and blouses reporting that the dropping of outside contracting represented
the equivalent of closing four plants. That company ran at only 70 per cent of its
capacity for its own manufacturing plants.

() Most companies had reported sales declines as they lost market share to lower priced
imports; some companies reported declines of 20 per cent or more.

The Industry and the Products

) The Nature of the Wool Sector in the United States

5.68 TheUnited Statesexplained that thewool productssector of theUS textileand clothingindustry
was very sensitiveto imports. At each stage of processing, the production of wool products was more
expensive and/or more complicated than production of most cotton and man-made fibre products and
the sector was, therefore, more vulnerableto low-priceimport competition. Also, the market for waool
products in the United States was very small relative to the market for cotton and man-made fibre
products. Of the United States total consumption of fibre (including the fibre content of imported
products), wool accounted for only 1.9 per centin 1995 compared to 56.9 per cent for man-madefibre
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and 38.5 per cent for cotton. The share of fibre consumption represented by US wool products
manufacturers was even lower. With such alow share of the tota textile and clothing market, US
wool products manufacturers were notably exposed to serious damage or threat thereof from imports.
Whileimports of al textile and clothing products averaged 10.0 per cent annual growth between 1990
and 1995, imports of wool products averaged 13.9 per cent annua growth.

5.69 The United States aso advised that US firms producing wool clothing were in general much
smaller compared to cotton and man-madefibreclothing manufacturers. Thesmall size of wool clothing
companies|eft them especially vulnerableto increased imports. Without thefinancial reservesof larger
firms, wool clothing producers could not as readily withstand a sudden reduction in sales or a drop
in pricesdue toimport competition. The United Statesalso noted that the sensitivity of the wool sector
of the US textile and clothing industry had been recognized within the framework of the MFA and
the ATC. Under the MFA regime, while growth rates for quotas on most man-made fibre or cotton
products were traditionally set a 6 per cent per year, the United States had negotiated one per cent
growth rates for wool quotas. The Textiles Surveillance Body (TSB) under the MFA alowed this
exception to the standard growth rates for other fibre products. The negotiators of the ATC similarly
had limited the growth rateto 2 per cent for wool products,*® whereas all other products were required
to be afforded a6 per cent annua growth rate under Article 6.13 of the ATC. In the view of the US,
because of this sensitivity in the wool sector, even a reatively small increase in imports could have
avery pronounced and devastating impact on US producers of wool products.

5.70 Intheview of India, there were no provisionsin the ATC that would merit the wool clothing
industry of the United States to be treated more favourably than any other sector of the US industry
or the clothing industry of any other Member. The lower growth stipulated for restraint levels introduced
under Article 6 for wool products came into operation only after the stage of justifying the restraint
to the TMB and arriving at the appropriate level. Moreover, US import duties for woollen clothing
were lower than the corresponding duties for woollen fabrics. Thus, it would appear that the US was
more concerned about protecting its weaving industry in the wool sector rather than the clothing one.
The exporters of India supplying woven wool shirts and blouses to the United States were all smaller
infinancial size as compared to the woven wool shirts and blouses industry units of the United States.
The adverse impact on such suppliers arising from a restraint had much more serious consequences
than could occur to the US manufacturers from increased imports.

5.71 Indiafurther argued that it was not true that during the MFA regime a6 per cent growth rate
had applied to other textile products and 1 per cent growth rate had applied to wool products. Infact,
some of the bilateral agreements of Indiahad growth rates of lessthan 1 per cent for someitemswhich
werenotwool products. Thereweresevera restraintsunder India sbilateral agreementswith 6 per cent
growth rate where woollen products were part of the restraints. Thus, growth rates ranging up to
6 per cent had operated under the M FA regimefor severa wool productsand growthratesof 1 per cent
or even less had operated for non-wool products also. While an informal exception had been provided
in the growth rate to be provided for restrained woollen products outside the text of the ATC, there
was no other formal or informal indication in the context of the ATC that the manufacturers of woollen
productswereeligiblefor any other specia consideration or exceptiona treatment in protection against
imports. It was also not correct for the United States to state that it had negotiated 1 per cent growth
rates for wool products with al countries under the MFA. For example, the reported growth rates
for selected wool clothing products from Colombia and Mexico were many times higher.

5.72 TheUnited States considered that the above views of Indiadid not contradict the essentia truth
of the US submission which was that the sensitivity of the wool sector of the United States textile

1See Note for the Record dated 16 December 1993, Chairman Peter D. Sutherland, Trade Negotiations
Committee, Genera Agreement on Tariffs and Trade, reprinted in G/TMB/N/107, 30 June 1995.
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and clothing industry had been recognized within the framework of the MFA and the ATC. For US
bilateral textileimport restraint agreementsunder the MFA, growth ratesfor quotas on most man-made
fibre or cotton productsweretraditionally set at 6 per cent per year, while the United States negotiated
1 per cent growthratesfor wool quotas. Insaying this, theUnited Stateswasreferring to specificlimits
on individua categories. USwool categories under group limit asin its bilateral agreement with India
had a6 per cent growthrate. None of these categorieshad specificlimitsapplicabletoitaone. Finaly,
India's last statement was not correct. The previous MFA Agreement with Colombia provided for
one per cent growth for al wool clothing categories and the same could be said for the Mexican
agreement prior to the NAFTA.

5.73 TheUnited States, inresponseto aquestionfrom India, further argued that it had theflexibility
under Article 6.6(c) of the ATC, to give to digible Members a growth rate of more than 2 per cent,
but lessthan 6 per cent. Thus, even Article 6.6(c) of the ATC recognized the sensitivity of importing
Member's wool production to imports. The United States noted, however, that Article 6.6(c) of the
ATC clearly did not apply to Indiasince, inter alia, India s total textile and clothing exports did not
consist "almost exclusively" of wool products. India s volume was not even comparatively small in
the markets of importing Members. Further, even thisprovision did not mandate a6 per cent growth
ratefor wool after safeguard action wastaken, but all owed importing M embersleeway when considering
guota levels, growth rate, and flexibility.

5.74 Also in response to a question from India, the United States explained that the MFA had
recognized the difficulties faced by importing countrieswith small markets, high levels of imports and
correspondingly low levels of production in both its Annex B, paragraph 2 and in paragraph 12 of
the1986 Protocol of Extension. Theseparagraphsauthorized|ower positivegrowthratesthan normally
required under MFA Annex B. Although this language did not originate as a result of the US wool
textile and clothing market, it had long been apparent that the language applied to this market. As
aresult, the United States had negotiated restraints on wool textile and clothing exports since the early
1970s, in al cases with one per cent growth rates for al specific limits covering wool textiles and
clothing. The United States had negotiated growth rates of less than one per cent for wool textiles,
but had never negotiated growth rates above one per cent. These rates had been accepted by the TSB
after US explanations of the difficulties facing the wool textile and clothing producers. It was noted
that the US' first written submission and oral statement noted that the ATC "limits' the growth rate.
To clarify, the ATC, through the Sutherland Note (see footnote 16), provided that the rate shall be
"no less than" 2 per cent in the context of Article 6.13 of the ATC. Similarly, Article 6.13 required
that for other products the rate could be "no less than" 6 per cent. As such, the US argument was
that the minimum threshold for wool products under the ATC was considerably less than the minimum
threshold for other fibres because of the import sensitivity of wool in importing Members, particularly
in the United States.

5.75 Indiastressed that the MFA had not provided any explicit statements concerning the vulnerability
of thewaol sector to harm caused by even modest increasesin imports. The MFA did recognize small
marketswhich did not refer to particular products within the overall market. Therefore, in the absence
of any data supporting the US conclusion of the vulnerability of wool products in the US market,
the application of the minimum allowabl e rate of two per cent and the request for consultations at low
levels based on the vulnerability of the wool sector had no validity in the actions taken by the United
States on category 440 from India.

(i) What Constitutes the Domestic Market

5.76 Indiaargued that most of the facts which the United States had submitted first to India during
the course of the consultations to support its claim of " serious damage”, and subsequently to the TMB
to support the later claim of "actual threat of serious damage”, did not relate to the state of the industry
producing woven wool shirts and blouses, but to the state of the industry producing woven shirts and
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blouses generally. These data would be irrelevant because the ATC required the United States to
demonstrate that the particular industry producing woven wool shirts and blouses had suffered serious
damage or threat thereof. That particular industry, however, represented less than one per cent of
the employment in theindustry producing woven shirtsand blousesgenerally. Thestate of that industry
gave, therefore, no indication of the state of the particular industry to be protected by the restraints
on imports of woven wool shirts and blouses. The United States had submitted only two pieces of
data that related to the particular industry designed to be protected by its safeguard action, namely,
the data showing that in the first nine months of 1994, imports of woven wool shirts and blouses had
increasedt092,000 dozenfromalevel of 43,000 dozen, i.e. anincreaseof 114 per cent, whiledomestic
production of these products had marginally declined by 5,000 dozen from 66,000 dozen, that is by
8 per cent. Other information specifically related to thewovenwool shirt and blouseindustry on which
the United States had based its determination was not positive evidence but mere allegation, including
the "finding" that "production capacity of several companies had declined" without ascertaining the
overal changes in capacity and the fact that it produced 5,000 dozen woven wool shirts and blouses
less during a brief period of time.

5.77 India aso noted that, with respect to market share loss, the US Market Statement stated that
"the share of the US woven wool shirt and blouse market held by domestic manufacturers fell from
53 per cent in 1993 to 40 per centin 1994". In Table Il of the Market Statement, the term " market"
was used to describe an artificial construct based on the sum of imports and domestic production, not
thetotal quantity of wovenwool shirtsand blouses purchased by United Statesconsumers. Thisresulted
in misleading conclusions when a substantia share of domestic production was exported, as was the
casefor the United Statesindustry. Intheview of India, aportion of United States domestic production
of woven wool shirts and blouses was exported and, therefore, must be subtracted from production
figuresto arriveat the portion of domestic production supplied to United States' consumers. In addition
to the portion of domestic production that was not exported, domestic consumers may purchase from
imported sources. The domestic market (consumption) for woven wool shirts and blouses, therefore,
constituted domestic production minus exports plus imports. To determine changes in the share of imports
in the domestic market, it was, consequently, necessary to examine not only changes in production
and imports but aso changes in exports.

5.78  Concerning the above, the United States explained that, for sometime, CITA had treated the
total market for atextile or clothing category as production plusimports. Similar market sharefindings
by CITA had long been accepted by the TSB in their examination of requests by the United States.
CITA had found that the market share held by domestic producers had declined in the face of surging
total imports from 53 to 40 per cent. These data were public information in the Department of
Commerce's publication on US imports, production, markets, import penetration rates and domestic
market shares for textile and clothing product categories. India had contended that the information
examined by CITA on market share was irrdlevant or otherwise deficient, particularly because the market
examined by CITA had not included changesin thequantity of exports. TheUShad repeatedly informed
India, the TMB and the Panel that US export quantity data was unreliable because of the low incentive
of exportersto report thedata. Thisfact was neither new nor unique to the United States as the export
data from many other Members suffered from the same problems.

5.79 TheUnited States also noted the comparability limitationin all of itswool clothing categories.
This situation was long-standing, going back to the creation of thewool clothing category system when
it wasdetermined that imported clothing of fibresother than wool but containing greater than 17 per cent
by value of wool actualy competed in the same market as domestically produced wool clothing, which
for production data purposes had always been defined as 51 per cent or greater of wool by weight.
When the United States adopted the Harmonized Tariff Schedule (HTS) in January 1989, thisdefinition
wasretained in shifting from achief valueto achief weight system by atering thedefinitionfor imported
wool clothing to those containing 36 per cent or greater of wool by weight. With full awareness of
theanomaly inthedata, CITA had considered the situation in the domestic woven wool shirt and blouse
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industry, as described in the definition of the US domestic industry production data it examined,
i.e. woven wool shirts and blouses with 51 per cent or greater wool content. Although the import
data included like and competitive products with a wool content as low as 36 per cent, there was no
indication, intherecord before CITA, the TMB or the Pand that imported lower wool content products
did not compete with or negatively impact upon the domestic industry. The United States also noted
that products from Indiawere actually chiefly 51 per cent or more wool and the US industry was not
producing less than 51 per cent wool.

(iii) Products Manufactured Domestically

5.80 India considered that the US has mischaracterized the industry that CITA had clamed as
comparable to importsin category 440. Inthe US Market Statement, that industry was characterized
as producing woven shirts and blouses of wool fabric. However, according to the US Correlation
describing products assigned to imports in category 440, it was noted that woven shirts and blouses
of man-madefibrefabric wereincluded if the fabric contained 36 per cent or more by weight of wool.
These man-made fibre woven shirts or blouses accounted for 15 to 25 per cent of all US importsin
category 440 but none of these blended man-made fibre/wool shirts or blouses were included in the
US production or employment data. According to the official Department of Commerce export data,
over 35,000 dozen of theman-madefibreshirtscontaining 36 per cent by weight of wool wereexported
in 1993. The complete exclusion of export data in conjunction with the production and market data
inrelationto category 440 made any conclusion regarding the linkage between imports and production
for the domestic market extremely questionable.

5.81 Inthisregard, the United Statesargued that it had not mischaracterized the industry producing
woven wool shirts and blouses and that it was comparable to imports in category 440. AstheUS had
pointed out, CITA waswell aware of this comparability limitation in all of itswool clothing categories.
The background of this situation was well documented inthe US submission. It wasimportant to point
out that the current definitions underlying the import category system have been in place for many
years, waswell knowntoall of themajor participantsininternational textiletradeand had been explicitly
accepted and agreed under the MFA and the ATC. India fully understood the US category system
and was thoroughly familiar with the datathat CITA employed to arrive at its determinations. It was
disingenuous for Indiato suggest that the United States "has mischaracterized the industry” and that
the information the United States provided contained "significant oversights'. Furthermore, given
the definition of wool clothing for production datapurposes, there had never been any attempt to collect
domestic production data on woven man-made fibre shirts and blouses containing 36 per cent or more
by weight wool. Moreover, the United States has previously stated that the US industry, as defined
by the production datacorresponding to category 440, did not and had never manufactured thisclothing.
This fact was not controverted by the existence of aUS export classification that identified man-made
fibre clothing containing 36 per cent or more by weight of wool. Likewise, India s use of these export
data, elsewhere shown by the United States to be erroneous, did not ater the conclusion that the US
industry, as defined, did not produce such clothing.

5.82 TheUnited States further explained that US domestic manufacturers of woven wool shirts and
blouses did not produce this clothing in blends of greater than 36 and less than 50 per cent by weight
of wool. The maority of the woven wool shirts and blouses produced in the US was 100 per cent
wool; thefew products with man-made fibre blends were of morethan 50 per cent by weight of wool.
Therefore, the production data provided in the Market Statement related only to "wool rich" woven
shirtsand blouses. Officia dataonexport quantitiescould not berelied uponwhileestimates by industry
sourcesindicated that lessthan 10 percent of USwoven wool shirt and blouse production was exported.
Therefore, sincethedomestic manufacturers produced only chief wei ght wool woven shirtsand blouses,
it could be concluded that no shirts of 36 per cent or more but lessthan 50 per cent or more by weight
wool wereexported. USimportsof woven shirtsand blouses containing 36 per cent or more by weight
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of wool were deemed to be wool garments, as such, they competed directly with other domestically
produced or imported woven wool shirts and blouses in category 440.

Data on Domestic Production

5.83 India noted that, in contrast to the declining production in the wool segment of the industry,
productionintheindustry asawholehad risen from 30,509 thousand dozenin 1993to 32,767 thousand
dozen in 1994, an increase of 7.4 per cent. Declining production in the wool sector might, in fact,
beexplained by therising productionin shirtsand blouses madefrom fibresother than wool, asmachines
wereshifted fromwool productionlinesto other lines. A plausibleexplanationfor theshiftinproduction
within the woven shirts and blouses industry was the commercial attraction of other product lines and
not increased imports. If the United States industry had been unable or unwilling to respond to the
upsurgein United Statesconsumer demand for wovenwool shirtsand blouses, thiswas not anindication
of "serious damage" from imports. Also, if high capacity utilization in the production of other fibres
had made more commercial sense to the woven shirt and blouse industry than the production of wool
shirts and blouses, a market which had been shrinking for twelve years, then the margina declinein
the production of wool shirts and blouses could not possibly be attributed to increasing imports.
According to Article 6.2 serious damage or actual threat thereof must demonstrably not be caused by
"such other factors as technological change or changes in consumer preference’. The statement of
serious damage clearly did not constitute a good faith effort to fulfil that requirement.

5.84 In aresponse to the Panel, India explained its view that there was a demonstrable lack of
correlation between changes in imports and changes in US domestic production and that, in general,
the level of US domestic production had not changed in proportion to the level of imports. It was
not correct, in India s view, to assume that this decline was caused by an increase in imports. In the
Market Statement it was stated that "there are approximately 748 establishments in the United States
that manufacture woven shirts and blousesincluding shirts and blouses made fromwool". Theofficial
data on US production indicated that the total production of woven shirts and blouses had increased
from 29.6 million dozen in 1992 to 30.8 million dozen in 1993, anincrease of 4 per cent, and production
in 1994 had grown by 5.9 per cent over the 1993 level to 32.6 million dozen. Thesedatawould indicate
that the US industry producing woven shirts and blouses had increased production during the period
from 1992 to 1994. India argued that a decision by these establishments as to the selection of fibre
and fibre blends might have changed, but the fact that the actual production of these woven shirts and
blouses had increased could not be denied.

US Production, Total Imports and Imports from India
Woven Wool Shirts and Blouses

Category 440
(Dozen)
Year Ending June
1993 1994 1994 1995 95/94 Per cent
Change

Production 81,000 74,000 76,000 73,000 -3.9
Imports

Totd 72,302 141,569 80,456 144,034 79.0

India 14,787 76,809 22,994 70,856 208.2

Source: US Submission, 20 September 1996

5.85 India noted with respect to the above Table that the United States had excluded the data
for 1992 which was available at the time of the Market Statement. The 1992 data would show that
production had increased from 1992 to 1993 ashad imports. Thus, the correlation between production
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declines and import increases was not demonstrated. Furthermore, if the US were to have included
the export data as well, there would be significant changesin CITA's reported size of the market and
perhaps different conclusions concerning theimpact of declining exportson thelevel of US production.
In India s opinion, based on the available official US data, the declining export levels would have had
agreater impact on this sub-industry than any other feature. In addition, the US should have noted
that the production data presented in its Table did not include any man-made fibre woven shirts and
blouses containing 36 per cent or more by weight wool, while between 15 to 25 per cent of theimport
data contained these particular products.

5.86 Inresponse, the United States explained that the 1992 production data for woven wool shirts
and blouses that was available at the time of the April 1995 request was preliminary data.  Since the
preliminary datawasbeing reviewed at that timeand final 1992 production numberswould be published
shortly thereafter, the United States chose not to include the preliminary 1992 production number in
theMarket Statement. Production datafor wool clothing categories was small compared to production
datafor other clothing categories. Given the small quantities of wool clothing production, even minor
revisionsto the preliminary production numbers could result in significantly different final production
numbers. However, in the particular case of category 440, woven wool shirts and blouses, the final
1992 production number was the same as the preliminary number: 80,000 dozen.

5.87  Commenting further on the above points, the United States considered that India was introducing
US export data identifying shipments of man-made fibre shirts containing 36 per cent or more wool
as evidence of US production of these shirts and in support of its argument that a decline in exports
of these shirts accounted for the observed decline in woven wool shirt and blouse production by the
USindustry. The United States pointed out that it had previously stated that the US industry under
consideration in this case did not and had never manufactured the clothing of low wool content defined
by this export classification. Moreover, the United States had repeatedly pointed out the unreliability
and inaccuracy of US export datain quantity terms, making this information unsuitable for ana ytical
purposes.

5.88 India noted that the US had rejected its contention that a given decline in production might
have been the result of reduced export demand but insisted that the declinein US exports was official
and indicated a precipitous decline from 1992 to 1993 to 1994. These data appeared not only in the
US Department of Commerce, Bureau of Census data, but also in the US Department of Agriculture
data.

5.89 TheUnited Statesreplied to aquestion by India concerning the decline in domestic production
of 5,000 dozen unitsin thefirst nine months of 1994 whileimports morethan doubled to 92,000 dozen
in the same period in relation to the trend of the past decade when domestic production had not varied
in proportion to imports. In the US view, the production data for category 440 was not comparable
with data prior to 1992. However, the data made available to the TMB in August 1995 showed that
for the three comparable, consecutive calendar years of production and import data, the proportion
of imports to domestic production had more than tripled, increasing from 56 per cent in 1992 to
191 per cent in 1994.

5.90 The United States also replied to a question from India that the decline in production of
5,000 dozen units could be explained by a loss of export orders rather than an increase in import
competition. The US rejected Indid s view that a given decline in production might have been the
result of reduced export demand. CITA had found ample evidence of damage or the threat of damage
occurring to US producers of woven wool shirtsand blouses dueto import competition and had received
no information that there had been adeclinein export orders. The United States &l so pointed out that,
because of the relatively small number of woven wool shirts and blouses produced in the US, after
rounding, the preliminary and final 1992 production data reflected in December 1994, April 1995,
and currently were the same - 80,000 dozen.
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Data on Exports

5.91 Indiaargued that, to determine whether the share of imports of woven wool shirts and blouses
into the United States' market rose or fell in 1994, it was necessary for the United States to collect
data on exports that were comparable to those for imports and production. The United States Market
Statement had not included such data.*” It was the responsibility of a Member that decided to impose
a safeguard action to be in a position to provide all datarelevant to an assessment of serious damage
or actua threat thereof, and in particular exports. Otherwise, a safeguard action could not be taken
consistently with Article 6 of the ATC. India had obtained figures on United States exports of woven
wool shirts and blouses from official United States publications.*® According to these data, virtualy
all the United States production of woven wool shirts and blouses was exported, leaving imports to
satisfy demand. This suggested that imports had satisfied a domestic market that had not been supplied
by domestic producers and that changes in the level of imports could consequently not cause damage
to the domestic industry.

5.92 In addition, India considered that, in order to determine whether, and to what extent Indian
shirtsand blouseswereactually competing with US-made shirtsand blousesintheUnited Statesmarket,
the US would need to examine, inter alia, which portion of US production was sold domestically and
which portion was sold abroad. TheUnited States had refused to do so, claiming that its official export
data were unreliable and that it could proceed on the basis of the "best data available'. However,
under the ATC, theUnited Statesmust baseits determination on ademonstration that it wastheincrease
in imports and not other factors that had caused the serious damage and the United States must, therefore,
collect the data necessary to makethat demonstration. If the best information available did not include
export statistics, whilethese stati sticswerenecessary to makethat demonstration, thentheUnited States
could not take the safeguard action.

5.93 Inresponseto India s clams that the domestic industry could not be damaged by imports because
domestic producers had chosen to export virtually their entire production, the United States explained
that because of the known inaccuracy of the US export data, which had been pointed out at the time
of theTMB proceedingin August 1995, official USexport datacould not beused to cal culatethevolume
of the US market. The point made by India, that the entire production of the US woven wool shirt
and blouse industry had been exported, was completely false and needed to be corrected. Officia data
on export quantitieswas highly suspect and could not be relied upon to assess conditionsin theindustry.
Estimates by industry sources indicated that approximately 10 per cent of US woven wool shirt and
blouse production had been exported.

5.94 The United States expanded upon the above points, explaining that it already knew from the
two largest manufacturersin the industry that only 10 per cent of their production was exported. This
information had been collected on a business confidential basis and no random sampling or scientific
analysis was required or could be read to be required in the ATC. Nor was it necessary in this case
where only 15 firms comprised the entire domestic industry. The data covering 60 per cent of the
industry was excellent coverage and certainly CITA's reliance on this data was reasonable. In terms
of exports, other sources were better than the official US data.and this was also a problem with export
data of other countries. Indiawaswrong in stating that if it were true that there was aweak incentive

YnitsAugust 1995 submission tothe TM B, the United States provided dataonthedollar value of exported
wool woven shirtsand blouses. These data cannot be compared to the data provided on imports and production.
Thereason isthat the export data supplied by the United Statesisin value (dollar) terms while the data onimports
and production isin quantity terms (dozens). The United States explained in afootnote that export quantity data
are gquestionable due to reporting inconsistencies.

181993: Production 82,000 and Exports 85,000. 1994: Production 76,000 and Exports 76,000.
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to report export data accurately, this was true also of production and import data. In the United States
reporting of production data from manufacturers was required by law and better reporting of import
data was aso required by law for duty collection and quota monitoring purposes in particular. This
was not the case for exports.

5.95 The United States aso explained that it had not provided India with the table referred to in
paragraph 43 of India s first submission to the Panel; India had evidently developed the table on its
own. The USreiterated that it had pointed out during consultations with India and during the August
TMB proceedings that US export quantity data could not be used to calculate the volume of the US
market because of the known inaccuracies of the export data. Even after al the shortcomings of the
export quantity data were explained by the US in detail during the TMB review, India continued to
use the inaccurate export data it obtained to incorrectly point out that the entire production of the US
wool woven shirt and blouse industry was exported.

5.96 India reiterated that official US export data were available and was published not only by
OTEXA, but aso by the US Department of Commerce, Bureau of Census and the US Department
of Agriculture. The detailed, and official export data of the United States allowed for a review of
the quantity, value, and trends of exports of very specific and particular products including those that
would be comparableto theimport datacontained in category 440. Thefacts, aspresentedintheofficial
export data, indicated a clear declinein US export levels of products comparable to thosein category 440.
Inparticular, HS number 6205.30.15.00 identified exports of man-madefibre shirts containing at |east
36 per cent by weight of wool and even if, as CITA contended, the datawere not accurate, it at least
indicated that a significant decline in the export of these products occurred between 1992 and 1994.

5.97 Inresponse, the United States further advised that estimates obtained by CITA from the two
largest individual domestic producersindicated that no more than 10 per cent of USwoven wool shirt
and blouse production wasexported. If themarket wasadjusted for exports, assuming exportsaccounted
for 10 per cent of the domestic production, the domestic market share in 1993 would decline from
53to 51 per cent and for thefirst nine months of 1994 would fall from 40 to 37 per cent. Asaresult,
theimport market sharein 1993 wouldincreasefrom 47to049 per cent and for January-September 1994
would increase from 60 to 63 per cent. More generaly, in characterizing the US data as unreliable,
Indiawas apparently contending that an importing Member could not resort to itsATC Article 6 rights
to take a safeguard action without first obtaining all of the data necessary to respond to any conceivable
challenge the exporting Member might make, and that all of these data must be publicly available.
Acceptance of thisargument would requirethat thedata presented by importing Membersinjustification
be limited only to information obtainable from public sources, however limited or inapplicable that
information might be. In fact, there was no such limit in the ATC.

5.98 Insummingupitsargumentation, Indiaclaimedthat theresponsibility for compiling, examining
and supplying to the exporting country the relevant data in respect of factors referred to in Article 6.3
of the ATC was entirely that of the importing Member. In the present case, the US had not supplied
any information to India either in the consultation request or during the consultations, relating to one
very important element to determine the state of the US industry vis-a-vis the exports effected by the
USindustry in category 440. India had collected US export data from the figures published by the
US Department of Commerce. TheUStermed itsown published dataas "inaccurate”" and "unreliable’
but were not in a position to furnish any more reliable and accurate export data. If the published US
data could not be used to assess the volume of US exports then there was no other way of correctly
doing so. Different figures on production and exports as published by the US have been tabled by
India and these figures have shown that a quantity egqua to the entire production of the US in
category 440 was exported. The US presentation claimed that the published official data of the
United States on export quantities was highly suspect and suggested that " estimate by industry sources
indicate that approximately 10 per cent of wool shirts and blouses production is exported”. India
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submitted that the estimate of approximate quantities by the industry sources could not be held more
reliable than the official data published by the US.

5.99 Intheview of India, the US submission aso failed to explain whether the exports of man-made
fibre/wool blended shirts containing between 50 per cent and 64 per cent of man-made fibre had been
taken into account while estimating wool shirt and blouse exports, while for import purposes, these
were considered under category 440. It was India s understanding that in the absence of any specified
procedure for culling out the export data, these were classified as man-made fibre shirts for export
purposes. US dataon the export of these blended fibre shirts had been submitted to the Panel in India's
response to questions on 20 September 1996 and these data had shown that the entities exporting these
products had experienced asignificant declinein 1994 whether reported in dollars, dozen, or raw fibre
equivalents. It was, therefore, more than reasonabl e to assume that this declinein exports would have
more of an impact on the industry data supplied by the United States than any increase in imports.

5.100 The United States also summed up its position which had consistently been that US export
quantity data was unreliable and could not be used in assessing conditions in the US industry. India
had persisted in using this flawed evidence not only to support its untrue assertion that most of
US production in category 440 was exported but also to denigrate the US production data and market
share caculations. The deficiency of the export data stemmed from the low incentive of exporters
to properly report the data and the absence of procedures to verify its accuracy. As pointed out in
an attachment to the first US submission to the Panel, the Trade Data Division of OTEXA and the
Bureau of the Census conducted an investigation of US exports of woven wool shirts and blouses and
found that in 53 of the 201 exportations, the quantity reported waseither zero or unreadlistic; the Census
Bureau talked with two US exporterswho said they exported clothing but had no ideaof itsfibre content.
The6-digit Schedule B number was reported incorrectly in 4 of the 6 records examined and the correct
Schedule B number could not be determined. More recently, in response to questionsraised by India
regarding US exports under Schedule B number 6205.30.1500, men's and boys shirts of man-made
fibre, containing 36 per cent or more by weight of wool, the Trade Data Division had conducted a
shipment-by-shipment investigation of this export data. This investigation covered 1994 shipments
of 7,554 dozen shirts which were made in 32 separate shipments. Most of the shipments were small
and from different companiesto different countries. However, four shipmentswere made by the same
company to Honduras and represented 51 per cent of the total exports in this particular Schedule B
number, i.e. 3,840 dozen. The Trade Data Division requested the Foreign Trade Division of the Bureau
of the Census to review the data reported in these shipments. They found that al the shirtsin these
export shipments were in fact cotton woven shirts and were incorrectly classified. The 3,840 dozen
shirts should have been classified under Schedule B number 6205.20.3000, men's and boys woven
shirts of cotton, not 6205.30.1500, for wool.

5.101 In the United States view, the results of this investigation supported OTEXA's previous
investigations and determinations that US export quantity datawere not reliable. India s assertion that
the estimate of approximate quantities of exports obtained by "industry sources cannot be held more
reliable than the official data published by the United States Government” waswrong. Investigations
conducted by OTEXA and the Bureau of the Census clearly indicated that US export quantity data
wereunreliable and inaccurate, making thisinformation unsuitablefor anaytica purposes. CITA had,
as mentioned above, obtained estimates from the two largest individual domestic producers of woven
wool shirtsand blouses, representing at least 60 per cent of domestic production, and they had indicated
that no more than 10 per cent of US woven wool shirt and blouse production was exported. There
was no basis to contend that information specifically requested from and supplied by companies about
an important component of their sales would not be more reliable than unverified data that had been
proven incorrect.

5.102 Indiaargued that the calculation of export level s should have been made on the basis of reliable
datawhen the determination of serious damage was made, and not subsequently in responseto a query
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by Indiain the context of a panel proceeding. The recalculations of the United States only served to
highlight the point made by India that export data were essentia for the calculation of market share,
and that data and other information used in a determination of serious damage must be verifiable to
constitute the basis of the demonstration required under Article 6 of the ATC.

5.103 India aso noted the United States had claimed that it was consistent with the requirements of
Article 6.2 and 6.3 of the ATC to collect dataon total production by directly contacting the producers
benefitting from the safeguard action and at the same time it claimed that the data on the exports of
domestic production was not available because the officia export statistics were not reliable. It was
questioned why the United States considered it consistent with the ATC to collect the information
favourable to domestic producers (total production) informally through direct contacts, but it was only
after its determination of serious damage that the United States informally contacted two of the fifteen
producersto obtain information on the share of its production exported. Why was this not done before
making the determination?

Data on Employment®®, Man-hours and Wages

5.104 India pointed out that, with respect to employment, man-hours and total annua wages, the
information provided in the Market Statement referred to the "748 establishments in the US that
manufacture woven shirts and blouses including shirts and blouses made from wool". The Statement
made reference to the fact that " employment in the industry producing woven shirts and blouses including
shirts and blouses made from wool had declined to 31,929 production workersin 1994, six per cent
below the 1993 level and a loss of 2,125 jobs'. If the loss of 2,125 jobs was placed in relation to
adeclinein United States production of woven shirts and blouses from wool of 5,000 dozen between
January-September 1993 and January-September 1994, itimpliedthat adeclinein production of 3dozen
woven shirts and blouses on an annual basis led to the loss of one job, clearly an absurd inference.
The Statement went on to claim that " the average annua man-hours worked dropped” and total annual
production worker wages fell”, even though both claims referred to the industry producing all woven
shirts and blouses, not the portion producing woven wool shirts and blouses. The fact that data on
the industry producing al woven shirts and blouses was entirely irrelevant to the sub-sector making
woven wool shirts and blouses was confirmed by the information submitted by the United States to
the TMB in August 1995 under "Other Relevant Information”. In the August 1995 submission, it
was made clear that 200 workers were employed in the production of woven waool shirts and blouses
in 1994, as compared to 215 workersin 1993, atotal loss of 15 positions. Indiaconsidered that data
on employment, wages and man-hours at amore disaggregated level for the specific industry producing
woven wool shirts and blouses should have formed part of the Market Statement provided to India
asthe basisfor the consultationsin April 1995, and were requested by India at the time. Employment
figures submitted by the United States in April 1995 and August 1995 were:

Year April 1995 August 1995
Workers Average Total annual Workers Average Total
annual wages annual annual
man-hours man-hours wages
1993 34054 62500000 $423100000 215 413000 $2713000
1994 31929 58900000 $411200000 200 382000 $2590000

Sources: April 1995 employment data from Table Il of United States statement of serious damage; August 1995
employment data from Table 11l of United States submission to TMB.

19See a'so paragraphs 5.154 to 5.156.
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5.105 |India also noted that the data on employment in the wool shirt and blouse sector was
specificaly requested during the consultations and the Indian delegation was informed that such data
did not exist. However, the data on employment in the wool shirt and blouse industry was included
in the so-called "other relevant information” provided to the TMB on 28 August 1995.

5.106 India further pointed out that if the figures on employment provided by the United Statesin
August 1995 were placed in relation to those provided by the United States in its April 1995 Market
Statement, they indicated that the wool sub-sector accounted for 0.6 per cent of employment in the
woven shirt and blouseindustry. Sincethe sub-sector was an extremely small, if not negligible, portion
of employment in the domestic woven shirts and blouses industry, the figures provided by the
United States on employment, man-hours and wages in its Market Statement were totally irrelevant.

5.107 With respect to the above point, the United States claimed that it had indicated to Indiaduring
consultations that employment data relating specifically to category 440 were not available, meaning
only that such data could not be obtained directly from published sources nor wasit regularly compiled
for CITA. Dataon employment and wages were published only at a higher level of aggregation than
the woven wool shirt and blouse industry and at the time of the request the data given in the
Market Statement was the most detailed that CITA was able to provide. It was not true, as Indiawas
implying, that the United States deliberately withheld such data from the Indian delegation during
consultations. In actuality, when it became apparent that the justification for the request was being
guestioned by India because of the lack of this data and after indications from the TMB that such data
would be a necessary element of their consideration of the case, CITA pursued ways of developing
the requested information. Only after devel oping a methodol ogy to further disaggregate the available
datawas OTEXA later ableto provide, at theinsistence of Indiaduring consultations and in accordance
with the wishes of the TMB, more specific estimates based on additional information obtained from
official andindustry sources, which confirmed thedownward trend of thebroader category datareflected
in April 1995.

5.108 Inresponse to the points raised by India, the United States commented that it was correct that
theemployment-relatedinformation fromthe M arket Statement wasapplicabl eto theindustry producing
woven shirts and blouses. CITA believed the more aggregated data to be generally indicative of the
trend in the woven wool shirt and blouse industry at that time and received information from industry
sources confirming this fact. OTEXA was later able to provide more specific estimates based on
additiona information obtained from official and industry sources.

5.109 Indiacommented that the UShad not explained why the more aggregated dataof thetotal woven
shirt and blouseindustry was not indicative of thetrend in terms of production, prices, profits, exports,
imports, or any of the other relevant economic variables that should be reviewed prior to making a
determination of serious damage or actual threat thereof. Theincreased production in the total woven
shirt and blouse industry appeared to be ignored at the aggregate level because it contradicted the
conclusion made by the United States concerning the trend in production data.

5.110 The United States referred to the above claim of India that the figures supplied by the
United States on employment, man-hours, and wages were irrelevant because they covered the entire
woven shirt and blouseindustry and not just thewoven wool shirt and blouseindustry. The US pointed
out that employment data presented in the Market Statement encompassed the entire US woven shirt
and blouse industry and were derived from official Bureau of Labour Statistics (BLS) data covering
even higher clothing production aggregates. This was the best information available at the time of
the request for consultations. As a result of questions during consultations mandated by Article 6 of
the ATC and as indicated by the TMB, the United States had provided the TMB with a breakdown
of employment for category 440, woven wool shirts and blouses. CITA believed the more aggregated
data to be generaly indicative of the trend in the woven wool shirt and blouse industry at that time
and received information from industry sources confirming thisfact. CITA did not look at the trend
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in production for the woven shirt and blouseindustry since CITA aready had production data relevant
to the wool sector of this industry.

5.111 The United States pointed to India' s claim that because later data had shown that the number
of jobslost in the woven wool shirt and blouse industry was estimated at only fifteen jobs, there was
no basis for the US determination of serious damage or actual threat thereof. In thisregard the US
recalled that the domestic industry in category 440 was very small, representing only 15 firms. Even
though the loss of 15 jobs may, at first glance, appear small in absolute terms, it represented amost
a7 per cent decline in the number of production workersin one year. It would be difficult to argue
that this was not a significant relative loss of employment. Furthermore, the United States found no
indication in the language of Article 6.2 and 6.3 of the ATC that the term "domestic industry” was
reserved for larger groupings of companies with greater numbers of workers. Indeed, the language
of Article 6.2 of the ATC referred to "safeguard action" and the "domestic industry producing like
and/or directly competitive products.” This language placed no lega barriers on the maintenance of
a safeguard action where the product may be narrowly defined or the industry small.

5.112 In response to a question from India asking if the number of production workers certified as
eligibleto apply for Worker Adjustment Assistance (220 workers) was morethan nine timesthedecline
of production workers (24 workers) during the April 1993-April 1995 period, the United States explained
that the 220 workersemployed in facilities producing woven wool shirtsand blouses, that were certified
as dligible for Workers Adjustment Assistance during the two and a half year period, January 1993-
July 1995, included production workers as well as those workers employed in administrative, sales,
and distribution positions associated with such production. Not all workers certified as eligible for
Workers Adjustment Assistance had permanently lost their jobs; in many cases, workerswerepartialy
separated or temporarily laid off. (See also paragraphs 5.157 to 5.159.)

I nformation on Prices

5.113 [India questioned if the information on domestic prices in the Market Statement could be
considered to be representative of the situation of the particular segment of the industry producing
wovenwool shirtsand blouses. AccordingtotheMarket Statement, theindustry statementswere" based
on information supplied by individual US firms domestically producing shirts and blouses’, and "in
generd ... applies to companies producing men’s and women’s woven wool shirts and blouses'. In
other words, the information had been obtained from enterprises that manufactured woven wool shirts
and blouses as part of their production of woven shirts and blouses. 1t was aso questioned if it was
appropriate to use informal surveys of enterprises as the basis for taking an action against the imports
of atrading partner. During thebilateral consultationsheld in April and June 1995, India s delegation
had sought clarificationsfrom the United States' del egation regarding the underlying methodol ogy that
had been used. The United States delegation' had confirmed that there was no procedure for regular
or periodic compilation of price data. Data relating to price and the disaggregation of employment
datafor specified product segments such aswoven wool shirts and blouses etc. were based on informal
surveys of alimited number of firms producing these items. There was no scientific random method
or astipulated samplesizefor such surveys. It wasalso noted that the firmsresponding to such surveys
wereawaysawarethat the purpose of thesurvey wasto initiate asafeguard actionto protect that segment
of the industry.

5.114 Inthe view of India, the informal methods used to survey enterprises might explain the wide
variations of the results of such surveys reflected in the different industry statements furnished by
United States. For example, in the December 1994 request for consultations, the average producers
price was reported as $215-225, while in the Market Statement, the average producers' price was reported
as $525-550. Sinceit was unlikely that producer prices would double in such a short period of time,
this discrepancy between the two Statements by the United States cast doubt on the consistency of
information collected by informal surveys.
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5.115 The United States explained that the differencein the two priceswas not caused by an increase
in domestic prices; rather, the two prices represented the average prices of two different groups of
products. Pricesasreported inthe December 1994 market statement for category 440 under the MFA
reflected the average domestic producer pricesfor wool shirtscomparableto wool shirtsimported from
India which were concentrated in one of the 24, 10-digit product classifications in the Harmonized
Tariff Schedule of the United States Annotated (HTSUSA) that made up category 440. This had been
donebecause M FA determinationswerebased on sharp and substantial increasesin productsby country.
The US had compared the average, |anded duty-paid value of wool shirtsimported from Indiaclassified
under HTSUSA 6205.10.2010 - men' swool shirts, other than hand loomed and folklore shirts - with
the average price of domestically produced men's woven wool shirts. The average US producers
price in the Market Statement issued in April 1995 under the ATC represented the average domestic
price for al woven wool shirts and blouses produced in the US which competed with all woven wool
shirts and blouses imported from every country in category 440. Under the ATC, the initial
determination wasontotal importsinthecategory. Therefore, the $525/$550 per dozen averageimport
pricein the Market Statement was examined based on the United States' reading of Article 6.2 of the
ATC requirement of an examination of "total imports'. By contrast, the $215/$225 average import
pricein December 1994 was based on aparticular product from aparticular country (i.e. India) which
was the analytical approach required by the MFA.

5.116 The United States, in response to a question by Indiawhether the substantial price differences
could be explained by quality differences (low priced imports and high priced domestic production),
responded that the average landed duty-paid import vaue for total USimports of category 440, woven
wool shirts and blouses, was $US 187.23 per dozen while such imports from India were valued at
$US 133.85 per dozen or 75 per cent below theaverage USproducers' pricefor domestically produced
woven wool shirtsand blouses, and 29 per cent below the category 440 averagelanded duty-paid value
for total US imports of woven wool shirts and blouses. The price difference between domestically
produced woven wool shirts and blouses and imports (including those from India) was primarily the
result of differences in labour costs that varied among all countries producing woven wool shirts and
blouses. Quality differencesreflected in prices of woven wool shirts and blousesincluded differences
in hand tailoring, the quality of wool fabric, fibre content, fibre blending, detail included, etc. which
varied among all countriesthat produced woven wool shirtsand blouses. The domestic pricefor woven
wool shirts and blouses reflected the average price of al domestically produced woven waool shirts
and blouses and was compared with the average landed, duty-paid import values at the category level
(all products imported in the category) from each country supplying the US market and the average
import value for al supplying countries. The United States did not accept India s assumptions that
in asingle market prices of competing products would "normally tend to converge” or that products
of different quality and which were sold at varying retail prices could not "compete".

5.117 In response to the above point, India noted that the US had established a number of "quality
differences’ for these woven wool shirts and blouses, but offered no data on the various quantities
that were produced among these various quality differences. It would have been interesting to see
thetrend in production of those shirtswhichin December 1994 wereat $225 per dozen for comparable
shirts being imported from India, whereas the average US pricefor al woven wool shirts and blouses
was $550 per dozen. Thiswould haveindicated that not only wasthereawidequality differenceamong
the shirts produced in the United States, but also that those shirts which were directly comparable and
competitive with the shirts from India may have increased or producers may have shifted to the higher
value shirts. There must have been some discrimination in the presentation of price and production
data that would indicate that US data were comparable to those products in category 440 which were
claimed to be seriously damaging or actually threatening serious damageto U Sproducersof "likeand/or
directly competitive products'.

5.118 The United States noted in thisregard that quality differences, as reflected in prices of woven
wool shirts and blouses varied among all countries that produced woven wool shirtsand blouses. The
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domesticpricefor wovenwool shirtsand bl ousesreflected theaveragepriceof all domestically produced
woven wool shirts and blouses and was compared with the average landed, duty-paid import values
at the category level from each country supplying the US market and the average import value for
all supplying countries. Domestic producers of woven waool shirtsand blousesin therelatively narrow
category 440 competed with imports from India and from al the other suppliers.

I nformation on I nvestment and Capacity

5.119 Indianoted that the Market Statement had included information on investment and utilization
of capacity based on industry statements. As follows:

Variable Information provided in the April 1995 Market Statement

Investment “Investment levels are stagnant across much of the industry.”

Utilization of “Severa companies reported a decline in capacity. One company reported ending
capacity all outside contracting production (formerly about 25 per cent of their

manufacturing), representing the equivaent of closing four plants. The company’s
own manufacturing plants are now running at only 70 per cent of capacity.
Furthermore, this company also operates several woollen fabric mills which supply
the apparel manufacturing plants, and these mills are now running at about 65 per
cent of capacity.”

5.120 Thisinformation was, in the opinion of India, anecdotal and unverifiable. It was also unclear
whether the information referred to the particular segment of the woven shirt and blouse industry
producing garments made from wool. For example, thefact that " several companiesreported adecline
in capacity" did not appear to be significant in the context of an industry reported by the United States
initsMarket Statement ascomprising 748 establishments. It wasal so argued that one company reported
dropping of contracts or reduced capacity utilisation which was not an appropriate indication of the
capacity utilisation for the entire industry. If the production capacities of severa companies that had
actually declined were related to the wool shirt and blouseindustry, the decline in domestic production
during 1994 should have been much more than an estimated 8 per cent. Other information provided
in the Market Statement, (and reproduced below) was equally anecdotal and unverifiable. The
information on "profits' wasin fact on " profit margins', leaving it unclear whether total profits had
declined or increased. India argued that the United States had provided no proof for the assertions
in the industry statement regarding the role of *lower-priced” imports in industry developments.

Variable Information provided in the April 1995 Market Statement

Employment “Severa companies reported declines in their employment, some of which were
specifically attributed to the impact of competitive goods. Some employment
declines were in the range of 25-30 per cent.”

Sales “Most companies reported sales declines as they lost market share to lower priced
imports. Some companies experienced sales declines of 20 per cent.”

Prices “Prices of domestic product, manufactured mainly from US made fabric, are
substantially higher than import competition.”

Profits “Profit margins have been eroded across the board in the wool shirt industry as raw
materias costs increased while companies were unable to raise prices because of
low-priced import competition.”

5.121 Inresponseto India s assertion that one company reporting dropping of contracts or capacity
utilization was not an appropriate indication of the capacity utilization for the entire industry, the
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United States argued that, given the small size of the woven wool shirt and blouse industry, the decline
in capacity utilization from this one company alone was highly indicative of what was going on in the
entire woven wool shirt and blouse industry. India had aso aleged that the decline in domestic
production during 1994 should have been more than an estimated 8 per cent; however, the lossin
capacity utilization did not necessarily correlate with a commensurate drop in production during the
sametime-period. Rather, thelossin capacity utilization was an indication of deteriorating conditions
in this industry that would lead to more severe production declines in the future.

F. Causal Link Between Increased | mports and the Domestic Industry Situation

5.122 According to India, the Market Statement submitted by the United Statesin April 1995 stated
that "the sharp and substantial increase in imports of woven wool shirts and blouses, category 440,
is causing serious damage to the US industry producing woven wool shirts and blouses'. Since the
figures on market share, employment and wages were, as argued by India, irrelevant, and the figures
on domestic prices and information on other relevant economic variables were based on questionable
survey methods and were unverifiable, theonly real evidence provided by the United Statesin support
of its assertion of serious damage was the fact that imports of category 440 had increased in 1994 by
69,296 dozen to nearly double the previous year’s level, while domestic production had dropped
marginally by 5,000 dozen during January-September. While it had been claimed by the US that
production had declined due to imports, no analysiswas provided to link thetwo. Nor wasthedecline
in production proportionate to the increase in imports. In the industry statement, there were claims
of loss of employment, closureof plants, loss of profitsetc. arising from imports; however, no attempt
had been made to link these developments to imports. The Market Statement submitted by the
United States in April 1995 never went beyond assertions.

5.123 The United States argued that the causation requirement in Article 6.2 of the ATC, linking
serious damage, or the threat thereof to total imports, had been met in this case. Asevidenced in the
information provided in theMarket Statement and later tothe TMB: (i) imports had not only increased,
but surged; there were negative industry indicators occurring contemporaneously with those surging
imports; (ii) about 7 per cent of the workers in the woven wool shirt industry had lost their jobs
from 1993 to 1994 (from 1994 to 1995 there was a loss of 5.9 per cent); later data supported this
trend that the adverse impact of imports on employment was evidenced by the US trade adjustment
assistance certifications (by US law a connection has to be made to imports to be eligible for
certification); and (iii) US market share had declined as imports increased and production declined
a the same time that imports increased.

5.124 In the view of the United States, CITA had demonstrated in the Market Statement and at the
TMB proceeding the causation required under the ATC. Although India has asserted on this issue
that "positive evidence" was required, the United States found no evidentiary standard in the ATC
and could only concludethat Indiawas adding to thetext of the ATC provisionsthat were not negotiated
and were not intended as an interpretation of the Agreement by the US.

5.125 The United States considered that India was seeking to modify the ATC by creating a
proportionality requirement to establish a causal link. India had claimed that the United States must
demonstrate that the decline in production evident before CITA was "proportionate to the increase
inimports'. The United States found no such test in Article 6.2 or 6.3 of the ATC. Nor was there
afactua or economic justification that would require a finding that serious damage to the domestic
woven wool shirt and blouse industry by imports would be reflected by exactly proportional changes
inproductionand imports. TheUnited States' imports of woven wool shirtsand blousesfrom anumber
of countries were limited by quotas. There was aso a sharp seasonal variation in these imports as
well as differences in the timing of production and import activity.
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5.126 India stated that it had never proposed a proportionality requirement, but had remarked that
US production had never varied previously with imports and that this lack of correlation suggested
that factors other than imports must haveinfluenced thelevel of domestic production and, in particular,
developmentsontheexport market. Indiaagreed that factorssuch assharp seasona variationsinimports
and differences in the timing of production and import activity made it impossible to conclude from
the mere co-existence of rising imports and declining production that the two were causaly linked.

5.127 |India further argued that a demonstration that there had been arise in imports and a decline
in production was not a demonstration that there was a causal relationship between thetwo; logicaly,
additiond facts and data were necessary. Article 6.2 of the ATC explicitly stipulated that a demonstration
that there had been an increase in imports and serious damage or threat thereof was not sufficient but
must be supplemented by an additional demonstration that theincreasein imports and not other factors
were causing the serious damage or actual threat thereof. This demonstration of causality had not been
attempted by the United States.

5.128 Concerning the lack of a causal link, Indiareferred to the data on the dollar value of exports
submitted by the United States to the TMB in August 1995 which indicated that the value of exports
of woven wool shirts and blouses from the United States had increased by 41 per cent in 1993 and
by nearly 30 per cent in 1994. Since a maor portion of domestic production of woven wool shirts
and blouses was exported, the domestic industry was, in fact, experiencing a significant improvement
in the period prior to the imposition of the safeguard action in July 1995. Also, in its submission to
the TMB in August 1995, Indiahad pointed out that imports from Indiaof category 440 were steadily
dropping in 1995. This statement was confirmed by figures on imports submitted by the United States.
During the first six months of 1995, imports from India had amounted to 2,887 dozen, 67 per cent
below the earlier year' sfigure. The condition of increased imports was therefore not met in July 1995
when the United States unilaterally imposed restraints on imports of category 440 from India. During
the period 18 April 1996 to 2 August 1996, i.e. the first three months of the second year of the
continuation of the restraints, the actual imports from India had been less than one per cent of the
restraint level imposed by the United States. Thus the subsequent data and import statistics proved
beyond any doubt that the attribution of actual threat of serious damage to the domestic industry to
importsfrom Indiahad been grossly misplaced and thefinding of the TMB on this point was, therefore,
wrong.

5.129 |Indiafurther argued that the absence of a causal link between increased imports and declining
production of woven wool shirts and blouses was demonstrated by figures over alonger time period.
From 1985 to 1992, imports of woven wool shirtsand blouses had fallen consi stently and substantially,
from 262,000 dozen in 1985 to 44,000 dozen in 1992. During the same period, production had also
declined substantially, from 445,000 dozen to 80,000 dozen. Thus, declining production was
accompanied by declining importsfor theperiod 1985-92. In 1993, theUnited States market for woven
wool shirtsand blouses had begunto recover, with both production andimportsrising. 1n1994, imports
nearly doubled, while production declined by 7.5 per cent. Since a major portion of United States
production was exported, the increase in imports was obviously related to expanding domestic demand
for woven wool shirts and blouses. The United States industry producing woven shirts and blouses
had probably not anticipated this development in thewool segment since the market had been declining
for anumber of years. One explanation for alack of correlation between imports from Indiaand US
domestic production was that Indian and US products were not actually competing with one another
in the US market because they fell into different price and quality categories. Another possible
explanation wasthat, while Indiasupplied the US market, the US producers supplied both the domestic
and the export markets. India s exports, therefore, varied solely with the demand in the US market;
US production varied aso with the demand in other countries.

5.130 India noted that, in respect of the import data going back to 1983, these data related to the
imports and production of products defined in category 440, were derived by the United States
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Department of Commerce, OTEXA, and were contained in their periodic publications. The import
data for 1983 and 1985 were the tota reported imports of woven wool shirts and blouses that were
in chief value wool while the reported imports from 1989 through 1994 were for woven shirts and
blousesin chief weight wool and in chief weight man-made fibreif they contained 36 per cent or more
by weight of wool. There was no publicly available data for production and it was assumed that this
data relating to category 440 by OTEXA was derived by that agency for use by CITA in assessing
the US domestic market for these products.

5.131 The United States considered that the reference by Indiato production and import data going
back as far as 1983 was an effort to deflect attention away from the surge in imports from India that
had occurred in the time leading up to the issuance of the request for consultations. India s proposed
time series dating back to 1983 wastechnically flawed as the production datacited covered atime period
that included two census survey benchmark years, 1987 and 1992. Data prior to those years were
not comparableto the subsequent years' datadueto differencesin the composition of the survey sample.
Import datawere likewise not comparable over the period of years given, because, beginning in 1989,
the United States had shifted to the Harmonized Tariff System classification. This shift involved a
change in the wool shirt definition from a " chief vaue wool" basis to a " chief weight wool" basis,
that caused thedataprior to 1989 to be not comparablewith subsequent years' data. OnIndia sassertion
that amajor portion of US production was exported and its subsequent assumption that as aresult the
domestic industry was in fact experiencing improvement, the United States noted that the assertion
and the assumption were fal se because export data was extremely unreliable. The United States had
aready illustrated that point by confirming that only 10 per cent of the production was exported by
theindustry representing 60 per cent of US production and that there were misclassifications of cotton
exports under the wool heading.

5.132 India considered that the US view in the first sentence of the preceding paragraph was a
mi srepresentati on of theargumentsmadeby India, whichreferred the Panel to theabsence of aconsistent
relationship between changes in imports and changes in domestic production. This argument would
remain valid irrespective of the shift in the United States data collection methods. For instance,
between 1985 and 1989, a period in which data on imports and production were presumably collected
on aconsistent basis, both imports and production declined substantially. Starting from 1990, there
was again no consistent pattern between changes in imports and domestic production, undoubtedly
reflecting developmentsin the domestic and export markets. It wasfor thisreason that Indiahad asked
for information on exports.

5.133 TheUnited Statesarguedthat India sassertion that between 1985 and 1989, dataon production
had been collected on a consistent basis was not true. As stated in the US first submission, Indid's
data covered atime period that included one census survey benchmark year, 1987. Dataprior to that
year was not comparable to the subsequent years data due to differences in the composition of the
survey sample.

5.134 Inresponseto these arguments, India submitted that the reliability or comparability of production
data could not differ significantly from one census survey to another if al the census surveys were
objectively and scientifically done. In assessing the role of imports in influencing or not influencing
the production trends, it was not only justified but essential to look at the relation between imports
and production during aslong aperiod as possible. These data established the fact, over asignificant
period of time, that changes in import levels were not correlated proportionately or otherwise to the
changes in domestic production. In terms of the US shift to the Harmonized Tariff System, the US
submission was factually incorrect. The wool shirt definition prior to the Harmonized Tariff System
had been based on achief value determination. Under the Harmonized Tariff System, the classification
was based on a chief weight determination, but the US had developed statistical breakdowns for both
exports and imports to identify shirts and blouses in chief weight man-made fibre but containing
36 per cent or more by weight wool. The statistica breakdowns were developed and implemented
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in order to identify those woven shirts and blouses in chief weight man-made fibre, but, on the basis
of estimates by the United States, similar to those woven shirts and blouses that were in chief value
wool. Thus, these chief weight man-madefibre shirtsand blouseswereincluded as part of category 440
even though they were in fact man-made fibre shirts and blouses.

5.135 Inresponse, the United States argued that India s assertion was incorrect that the reliability
and comparability of production data could not differ significantly from one census survey to another.
First, there was no issue of reliability but only of comparability. Comparability was lost because,
in the process of revising the five-year Census of Manufacturers, new firms were identified and a new
sample and sample size was established which included a different group of firms than the previous
survey. Asaresult, the five-year Census of Manufacturers established a new benchmark, and data
generated by this new survey were not directly comparable with previous years data which were
generated from reports of the old sample of firms. The Bureau of the Census production data in its
quarterly Current Industrial Report (CIR) were based on data collected from firms identified in the
five-year Census of Manufactures. Starting with production data collected for 1992 in the CIR, the
number of firms originally identified in the 1992 Census of Manufactures wasrevised every year with
the Annua Survey of Manufactures, which wastaken during theintermediate censusyears. Theannual
revisions to the sample size were reflected in the CIR production data.  This data collection process
was not in effect prior to 1992.

5.136 Regarding India's statement on the US shift to the HTS, the United States stated that it did
develop statistical breakdowns to identify wool garments that prior to the HTS were based on a chief
value determination. When the wool clothing category system was created, it was determined that
imported clothing of fibres other than wool but containing greater than 17 per cent by vaue wool actudly
competed in the same market as domesticaly produced wool clothing, which for production data purposes
had always been defined as51 per cent or greater of wool by weight. When the United States adopted
the Harmonized Tariff Schedule (HTS) in January 1989, this definition was retained in shifting from
a chief value to a chief weight system by atering the definition for imported wool clothing to those
containing 36 per cent or greater wool by weight. The 36 per cent determination was done for all
wool clothing categories, not just woven wool shirts and blouses. The fibre content that prevailed
in tailored clothing had the dominant influence on the conversion from the chief value concept to the
chief weight concept. For the reasons outlined above, it was not valid to compare data across time
periods containing these breaks in the continuity of the reported data, even with the caveats that India
proclaimed.

G. Attribution to India

5.137 The United States argued that, having properly established both (a) the existence of serious
damage or actual threat thereof, and (b) the causal relationship between such damage or threat by reason
of total imports, the next step was for CITA to determine to which Member or Members the cause
of serious damage or actual threat thereof could be attributed. There was no requirement under
Article 6.4 of the ATC for the US to make a determination that India was the sole cause of the serious
damage or actua threat thereof. Indeed, that finding would aready have been established under
Article 6.2 of the ATC beforeit would be possibleto proceed to theanaysisunder Article 6.4. Rather,
the United States was required to determine to which of various Members imports to attribute the
damage or threast. The United States rejected any interpretation that would suggest that the test in
Article 6.2 of the ATC was integral to or folded into the test in Article 6.4 of the ATC. That would
not be a legitimate reading of the text in accordance with principles of international law found in
Article 31 of the Vienna Convention on the Law of Treaties.
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5.138 The United States further argued that it had followed the requirements under Article 6.4 of
the ATC in attributing the serious damage or actua threat thereof to India® Article 6.4 of the ATC
provided that, after a Member had determined that serious damage or actua threat thereof existed,
the Member must attribute that damage or threat to a Member or Members, on the basis of a sharp
and substantial increase in imports from the Member, actual or imminent, and other factors. It was
clear herethat the phrase" actual or imminent" accompanied Article 6.4 of the ATC referenceto " sharp
and substantial" increases of importsfrom aMember or Members - not the " serious damage, or actua
threat thereof" examination required under Article 6.2 and 6.3 of the ATC as offered by India

5.139 The United States noted that imports from India, by any relevant benchmark, had increased
sharply and subgtantidly. Indiawas the largest supplier of woven wool shirts and blouses (category 440),
totheUnited Statesduringtheyear ending January 1995, with 54 per cent of total USimports. Imports
from India had reached 76,698 dozen for the year ending January 1995, five times the 14,914 dozen
imported in the year ending January 1994. In addition, imports from India for the year ending
January 1995 had exceeded the quota levels the United States had in place with three other suppliers.
Further, theUnited States had examined thelevelsof importsfrom Indiacompared toimportsof woven
wool shirtsand blousesfrom other sources, market shareand import and domestic pricesat acomparable
stage of commercial transaction. The data had shown that imports from India for the year ending
January 1995 were equal to total US production of woven wool shirts and blouses in the year ending
September 1994. In 1993, imports from Indiain category 440 had been 20 per cent of total 1993 US
imports of category 440 and was 18 per cent of US production in 1993. This information, coupled
with the persistent decline in production up to that point and reports from the industry that production
had continued to fal, reinforced the perception that further damage to the industry was imminent.
As described in the Market Statement, the US had found that US imports of woven wool shirts and
blouses from Indiain category 440 during 1994 had entered at an average landed duty-paid value of
$133.85 per dozen, 75 per cent below the US producers average price for woven wool shirts and
blouses. TheUS' examination of such factors had fully supported its determination that serious damage
or actual threat thereof wasattributed to India sexportstothe United States. Other relevantinformation
provided to the TMB, some of which was provided as aresult of inquiries from India during bilateral
consultations, further buttressed the case for attribution. By the time the United States had presented
its case to the TMB more up-to-date data showed that imports from India were 49 per cent of tota
USimports, 33 per cent of the total market in 1994; and 96 per cent of US domestic production in 1994
(this shareincreased to 98 per cent of US domestic production in the year ending June 1995). Therefore,
the trend and current status described in the Market Statement was fully supported by the time of the
TMB review.

TMB Review of the United States Action

5.140 The United States pointed out that it had presented its case to the TMB as provided in
Article 6.10 of the ATC and had fully responded to all requests by the TMB for information.
Furthermore, as expressly set out in Article 6.10 of the ATC, the US had provided the TMB with
other relevant data on the industry's condition. The TMB had held hearings over a period of days
a which the matter was addressed in considerable detail. India had presented extensive arguments
and at the end of its proceedings, the TMB had determined that "actual threat could be attributed to
the sharp and substantial increase in imports from India".

5.141 The United States considered that the TM B finding upholding the US determination and rgecting
India’s challenge was consistent with Article 6 of the ATC. If the consultations provided for in
Article 6.7 of the ATC did not result in a mutua solution, the importing Member must exercise its

2An attribution of serious damage or actual threat thereof was also made against Hong Kong in respect of
this produced category.
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option to take action to limit the relevant imports within 30 days after the 60 day time-frame noted
inArticle6.10 of the ATC. Oncethat action wastaken, Article 6 of the ATC required automatic review
by the TMB. The TMB must review the case, determine whether the safeguard action was justified
and make appropriate recommendations to the Members concerned. In addition to the data supplied
in accordancewith Article 6.7 of the ATC, Article 6.10 of the ATC aso provided that the TMB " shall
have available to it any other relevant information provided by the Members concerned”. Importing
Members must notify the Chairman of the TMB with relevant factual data at the same time the request
for consultations was made. Subsequent and additional datasupplied to the TMB supported the original
determination and were entirely appropriate under the ATC.

5.142 Intheview of India, the TMB had not upheld the US action; rather, the US action had been
based on a situation of " serious damage" and the TMB did not find that a situation of " serious damage”
was demonstrated by the data presented by the US Government.

H. Status of Other Relevant I nformation

5.143 Intheview of India, the TMB had madeaseriouserror in permitting the United Statesto submit
information in August 1995 designed to justify its claim before the TMB that its safeguard action was
based on "actua threat of serious damage" though "actua threat of serious damage" had not formed
the basisfor the consultationsheld with India. Article 6.7 of the ATC required the importing Member
seeking consultationsto supply to the exporting Member " specific and relevant™ information pertaining
to the reference period in regard to factors on which it had based its determination of serious damage
or actua threat. Once the 60-day consultation period was over, any new information could only be
introduced by cancelling the request for consultations and submitting a new request for consultations
on the basis of the new information; otherwise, the requirement to supply specific and relevant
information during the consultation period would be meaningless.

5.144 India pointed out that, according to Article 6.10 of the ATC, the TMB, when reviewing the
safeguard action after the expiry of the 60-day consultation period, shal have before it not only the
information supplied by the Member seeking consultationsin accordancewith Article6:7 but also “ any
other relevant information provided by the Members concerned”. This " other relevant information”
could, for instance, be a narrative report by the importing Member relating to the restraint imposed
but could not be new dataintroduced to justify the determination on which the consultations had been
sought. This possibility could not be construed to permit the Member initiating the action additional
time after its action to develop further data. If certain information or datahad either not been available
to CITA or had not been considered by CITA at thetime of its determination of serious damage, such
information or data could not be introduced by CITA at alater stage as "other relevant information”
to justify ex post, the application of a safeguard action.

5.145 The United States, in response to India's allegation that information not available to CITA
or not considered by CITA at the time of its determination of serious damage could not be introduced
by CITA a alater stage to justify the application of a safeguard action, stated that it had provided
a submission of "other relevant information”, as permitted in Article 6.10 of the ATC, in order to
provide updated data to reflect the most current conditions in the domestic market and as regardsimports,
and also to respond specifically to concerns raised in bilateral consultations and not to "justify" the
decision. The United States directed the Panel to Article 6.10 of the ATC which provided that the
TMB shall have available to it not only the data submitted at the time of the request, but in addition,
"any other relevant information”. Further, there was no definition of that phrase.

5.146 India considered that, if the TMB were to give the importing Member the right to introduce
new data at the time of the review by the TMB, it would effectively deny the exporting Member the
right to chalenge that information in prior bilateral consultations and would accord the importing Member
the right to skip an important step in the procedures that had to be followed under Article 6 of the
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ATC before a safeguard action may be taken. Thus, by alowing the introduction of new data a the
time of its review, the TMB would effectively be waiving the importing Member’s aobligations. The
TMB, however, did not have the authority to accord Members the right to derogate from the ATC.
Asthe TMB did not give any reasons for its decisions on the safeguard actions, it was not known why
it endorsed a safeguard action based on alleged "actual threat" of serious damage on which no prior
consultations had been held, and to consider information that was not the subject of consultations.
India considered that this decision deprived it of the right to hold consultations with the United States,
based on relevant and specific facts, on the specific safeguard action endorsed by the TMB.

5.147 India repeated that the data submitted to TMB on 28 August 1995 was entirely new in some
of the elements such as the number of establishments, employment, wages, etc. for the woven wool
shirtsand blouse segment of thewoven shirt and blouseindustry. TheUnited States Market Statement
furnished in April 1995 did not include any data on exports. In its August 1995 submission to the
TMB, the United States provided data on the dollar value of exported woven wool shirts and blouses.
In other factors many of the figures were revisions to what had earlier been supplied to the Indian
delegation. Therefore, the fresh data presented before the TMB did not amount to "other relevant
information” as defined in Article 6.10 of the ATC.

5.148 TheUnited Statesdisagreed with thisview and pointed out that the" other relevant information”
was provided in direct responsetoissuesraised in bilatera consultations, and as petitioned by the TMB.
No data on the number of establishments was made available in the submission of "other relevant
information”.

5.149 In aresponse to the Panel, the United States argued that Article 6.10 of the ATC expressly
provided that the TMB " shall haveavailableto it thefactua dataprovided to the Chairman of the TMB,
referredtoin paragraph 7 [Article 6.7 of the ATC], aswell asany other relevant information provided
by the Members concerned”. Therewasno definition of " other relevant information” and no limitation
on how much or what kind of information could be supplied to the TMB. The only stipulation was
that the information be "relevant”. Therefore, the United States interpreted the ATC to alow new
or additional data to confirm the data available at the time of the determination.

5.150 In response to the preceding, India argued that revisions to the data which formed the basis
for the determination would require a re-examination of the basis for the determination and result in
either the withdrawa of the action, or the initiation of a new action. The new data submitted by the
US had not been used by it in making its initial determination, nor could it be characterized as data
which clarified or confirmed the data used by the US to determine and demonstrate that its actions
were consistent with Article 6 of the ATC. Article 6.7 of the ATC was very clear in requiring that
the Member seeking consultations shall, at the time of requesting consultations, "communicate to the
Chairman of the TMB the request for consultations, including all the relevant factual data outlined
in paragraphs 3 and 4, together with the proposed restraint level”. The submission of "other relevant
information” could not be used to justify the absence of "al the relevant factual data’ required to be
submitted at the time of the request for consultations, nor could it be substituted in the review to
determine if the situation of serious damage, or actua threat thereof, had been demonstrated in
accordance with the criteria of Article 6 of the ATC.

5.151 |Indiapointed out that with the exception of import data, there appeared to be no reiable published
official sources indicating any of the data regarding a woven wool shirt and blouse industry in the
United States. India further argued that even if the supplementary information submitted by the
United States after the consultations was taken into account, the United States could not be deemed
to have met therequirements of Article 6 of the ATC. It wastheposition of Indiathat the TMB review
of theUnited States' safeguard action should havebeen conducted only onthebasisof thedocumentation
provided to Indiain April 1995 at the time of the consultation request. The information submitted
to the TMB was, therefore, irrelevant for the proceedings of the Panel. However, even if this
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information was taken into account, the United States could not be deemed to have fulfilled the
requirements set out in Article 6.2 and 6.3 of the ATC.

5.152 The United States reiterated that, following the issuance of the Market Statement, there were
consultations, questions were asked during consultations and during the TMB review. At the end of
thisextended processin July, therewereadditiona datathat CITA did not haveaccesstoin April 1995;
someof theemployment and employment-rel ated datareflected in the M arket Statement wasnot focused
on the woven wool shirt and blouse industry. Some of the evidence obtained after consultations and
for the TMB process was different, some of the data were more focused on the domestic industry
producing woven wool shirts and blouses, but al of the data pointed in the same direction as the data
originaly outlined in the Market Statement (i.e. that the domestic industry was seriously damaged or
actually threatened thereof as a result of total imports and that imports from India were contributing
tothecondition). Wherethereweredatathat clearly did not meet thetest of reliability, such asexports,
it was not used by CITA in reaching its determination. Even the factors that were more indicative
of trends or the situation at the time, according to Article 6.3 of the ATC, did not have to be alone
or together determinative for CITA. CITA had followed its normal practice and proceduresin using
and deriving information from reliable published official sources. CITA had aso followed its normal
practice by consulting with the key producers, representing a substantial percentage of domestic
production, on a business confidentia basis, to verify certain information.

5.153 Indiaargued that it followed from the above that a Panel reviewing whether a safeguard action
met therequirementsof the ATC could also rely only ontheinformation madeavailableby theimporting
Member to the exporting Member during the consultations, that is, the Market Statement. |If the Panel
wereto proceed otherwise, it would effectively deny the exporting Member theright to hold meaningful
consultations on the basis of the information that had formed the basis of the determination and this
would create aserious moral hazard as the importing Member would then no longer have an incentive
to submit to the exporting Member all the information available to it at the time of the consultations.
Moreover, it would enable importing Members to initiate a safeguard action merely on the basis of
conjecture and then maintain it if subsequent information were to confirm the facts. India cited the
two following instances where the US had attempted to introduce information in August 1995 that was
not presented at the time the initial action was taken.

Employment in "Other Relevant | nfor mation"

5.154 [India noted that in the first instance, the US data for employment (Table Il of the Market
Statement) included employment data for all production workers producing woven shirts and blouses.
In August 1995, the US had presented an "updated Table I11" which purported to identify those
production workers producing woven shirts and blouses that were primarily engaged in producing woven
wool shirts and blouses. These "newly identified" workers constituting the "woven wool shirt and
blouse industry" represented 0.6 per cent of all production workers engaged in the woven shirt and
blouseindustry. Thesenew datawerederived fromthe1992 Censusof Manufacturers, Apparel Current
Industrial Reports, Bureau of Labour Statistics, and industry survey. As these datawere not publicly
available in the Census publications, or from the Bureau of Labour Statistics, it was presumed that
these data came from an industry survey that was not prescribed and possibly was not available when
the determination to request consultations was made in April.

5.155 Inresponseto the pointson employment inthe preceding paragraph, theUnited Statesexplained
that the processes used by CITA demonstrated the falacy of India’ s argument. As a genera policy,
after arequest wasmade, theeffortsto collect dataand other relevant information werenot discontinued.
CITA was satisfied that it had sufficient information at the time of the request to take action based
on the existence of serious damage or actua threat thereof to the domestic woven wool shirt and blouse
industry. However, during and after the consultation period, additional enquiries and analysis had
been conducted to refine the existing information and to furnish more data pertaining to the case,
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especidly after it appeared that the adequacy of CITA's information was being challenged. Unlike
other regimes, there was no bar or requirement under the ATC concerning this action by CITA. By
providing moreinformation, CITA wasnot trying to justify its action after the fact, but rather to make
this information available in response to questions from India during consultations and in an effort
to reach a mutually satisfactory agreement in this case. The United States also was later informed
that the TMB fdt it needed employment-related data on a more specific category level basisin consdering
the matter.

5.156 The United States further explained that, regarding the US employment data made available
inthiscase, at thetime CITA requested consultationsit had dataon the number of workersin thewoven
shirt and blouse industry and information from consultations with industry sources indicating that the
declining trend of employment at the broader industry level was reflective and representative of the
situation in the more narrowly defined woven wool shirt and blouse industry. After further analysis
and more discussions on a business confidential basiswith the two major manufacturers of woven wool
shirts and blouses, an employment number was computed indicating the number of employees specificaly
producing woven wool shirts and blouses and these data were presented as part of the other relevant
information at the TMB session in August 1995.

Establishments in "Other Relevant I nformation”

5.157 Thesecond instance cited by Indiainvolved thelocation of the establishments producing woven
wool shirtsand blouses. Inthe Market Statement, the " Industry Profil€" stated that the establishments
producing woven wool shirts and blouses were located mainly in Oregon, Washington, Nebraska,
and lowa. Nonetheless, the new data provided by the United States in its August Market Statement
included, for thefirst time, alisting of workers certified for trade adjustment assistance in the "woven
wool shirt and blouse" area. Of the 200 or so production workers that constituted a presumed "woven
wool shirt and blouse industry", the United States presented data that indicated 220 workers had been
certified for trade adjustment assistance between 25 April 1993 and 15 April 1995. Of interest in the
US presentation was the fact that these workers were from Tennessee, Utah, Pennsylvania, and South
Carolina. These States were almost afull continent removed from where the establishments producing
these woven wool shirts and blouses were located. This raised significant questions as to whether or
not the data reviewed by the United States in April 1995 was accurate and/or relevant in light of this
new data presented in August 1995.

5.158 Inregard to India's views on the location of the establishment, the United States noted that
the two major producers of woven wool shirts and blouses, accounting for more than 60 per cent of
domestic production, had wool clothing manufacturing facilities in Oregon, Washington, Nebraska,
lowa and Pennsylvania. These two manufacturers aso contracted out the production of woven wool
shirts and blouses. One of these producers of woven waool shirts and blouses had to end all outside
contracting production due to the impact of imports. Thiswas reported to be the equivalent of closing
four plants. This reduction in contract work could account for the Workers Adjustment Assistance
certification for workers at the production facilitiesin Tennessee, Utah and South Carolina. The other
major producer of woven wool shirts and blouses had production operations in Pennsylvania, which
would account for theWorkers Adjustment A ssistance certification for workersat the productionfacility
in Pennsylvania.

5.159 The United States referred to India's arguments in this section and noted that data available
to CITA in April 1995 had shown, among other things, very high levels of increased imports and
declining US production and the subsequent and additional data supplied by the United States to the
TMB had confirmed the validity of the original determination and constituted "relevant” datathat were
expressly allowed for TMB review under Article 6.10 of the ATC - which was clear after the 60-day
consultation period.
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l. Consultationsand Endor sement of Actionsby TM B: Additional Procedur al Requirements

5.160 Indiaargued that the safeguard action on which the United States had held consultations had
not been endorsed by the TMB and the safeguard action which had received the endorsement of the
TMB had not been the subject of consultations. Therefore, the safeguard action did not meet the
procedura requirementsin Article 6 of the ATC, which were that the safeguard action must have been
the subject of bilateral consultations and have been endorsed by the TMB. Asthe TMB had not endorsed
the safeguard action, the United States should havewithdrawnit. This requirement of an endorsement
by the TM B of the safeguard action ensured amultilateral examination of the conformity of thesafeguard
action with the provisions of the ATC; both the right to consultations and the right to a multilatera
examination were extremely important shields against abuse of the ATC safeguard provisions.

5.161 |India based its argument in this regard on the nature and purpose of the ATC and the
circumstancesof itsconclusion. Indiaessentialy invited thePanel tointerpret Article 6insuchamanner
asto give effect to the pivota role of that provision in preserving the balance of rights and obligations
under the ATC. A contextua- and purpose-oriented interpretation of Article 6 of the ATC must lead
the Panel to the conclusion that the creation of aright to discriminatory safeguard action without any
offsetting right to compensation or retaiation nor any multilateral endorsement would put exporting
Members into alegal position under the ATC worse than what they had under the MFA and would
consequently be contrary to the basic objectivesof the ATC. Indiadid not believethat these arguments
could be dismissed merely on the ground that the ATC referred to "recommendations’ and not to
"decisions’ whenitrequiredthe TMB to act. Further, if, notwithstanding thefact that the ATC obliged
WTO Members to submit all their safeguard actions to the TMB and that the TMB clearly had the
obligation to examine the ATC-conformity of al safeguard actions and to make recommendations on
all of them, the Pandl wereto rule that afailure to make a recommendation had no legal consequence,
the Panel would fundamentally upset the balance of rights and obligations under the ATC. The TMB
would become the only body of the WTO whaose decision whether or not to make a recommendation
was legally irrelevant.

5.162 TheUnited States referred to India s arguments on TMB endorsement and expressed its view
that CITA's determination had been based on a showing of " serious damage, or actual threat thereof",
and there was no requirement that the TMB "endorse" a measure for it to be maintained. The TMB
had reached consensus that the finding of actua threat of serious damage attributable to Indiain this
case was justified. It made no finding for or against " serious damage” per se and the TMB was only
required under the ATC to make "appropriate” recommendations after examining serious damage or
actual threat thereof. Whatever a TMB finding or recommendation was, Members were only required
under Article 8.9 of the ATC to "endeavour to accept in full therecommendationsof theTMB." There
was no further obligation concerning the maintenance of a safeguard in the ATC on that matter. For
a Member to maintain a transitional safeguard, TMB approva was not required.

5.163 The United States also referred to Indid s assertion that there was no difference between
"recommendations’ of the TMB and this Panel, the DSB and the Appellate Body. The texts of the
ATC and DSU clearly demonstrated theerror of thisargument. Thereport of thisPanel or an Appellate
Body Report adopted by the DSB required action on the part of a complaining party receiving a
recommendation to bring its measures into conformity with its obligations. The DSU in Articles 21
and 22 specified those actions and the consequences of inaction. As already pointed out, Article 8.9
of the ATC only required with respect to TMB recommendations, that Members " endeavour to accept
infull". Therewasno requirementinthe ATC concerning TMB findingsand observations. Moreover,
pursuant to Article 8.10 of the ATC, Members then had recourse to GATT Article XXI1I and DSU
procedures.

5.164 Also concerning the need for TMB endorsement of a determination, India noted that under
Article 1.6 of the MFA, all rights of the contracting partiesunder GATT 1947 had been fully reserved
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and, notwithstanding the existence of the MFA, they had not been legally entitled to take safeguard
actions inconsistent with Article XI1X of GATT 1947. If an exporting country did not agree with the
determination of an importing country, it could invokeitsrightsunder GATT 1947 and thereby force
that country to take non-discriminatory action under Article X1X of GATT 1947. That possibility,
though hardly made use of, was part of the checks and balances under the MFA. Given that legal
situation, the TSB could only perform conciliatory functions. Under the ATC, however, the exporting
Member'srightsunder GATT 1994 were legdly curtailed. Importing Members were now legaly entitled
totakediscriminatory safeguard action without having to compensatethe exporting Member concer ned.
The textiles exporting Members could no longer invoke their right to non-discriminatory treatment
and to compensation under Articles XIII and XIX of GATT 1994 if they disagreed with the
determinations on which the importing Member had based its safeguard action. This significant loss
of GATT rights had been compensated by the requirement of a formal review and endorsement by
the TMB of al invocations of the ATC's safeguard provisions as well as an explicit reference in
Article 8.10 of the ATC to the right of a Member to bring the matter before the DSB and invoke
Article XXII1:2 in case the matter remained unresolved even after completion of the TMB process.
This requirement did not take away from the importing Members any of the rights they had under the
GATT or under theMFA. If theimporting Member did not obtaintheTMB' sapproval, it could exercise
its right to integrate the product concerned into GATT 1994 and invoke Article X1X to protect its
industry. Therequirement of aTMB approval, therefore, did not mean that importing Members could
take safeguard action only with multilateral approval; it meant that they needed multilateral approval
if they wished to do so on adiscriminatory basis and without offering any trade compensation to the
exporting Member.

5.165 Inresponse, the United States disputed India s claimsthat the US characterization of the MFA
was wrong. India had claimed that the MFA was not an exception to the GATT and Article 1.6 of
the MFA, saying that the MFA would not affect the rights and obligations of participating countries
under the GATT. India, however, neglected to mention paragraph 7 of that same Article, which provided
"[t]he participating countries recognizethat, since measures taken under this Arrangement areintended
todeal with thespecia problemsof textile products, such measures should be considered as exceptional,
and not lending themselves to application in other fields." It wasthis paragraph that the United States
had in mind when it stated earlier that the MFA was established as an exception to the GATT rules
regarding application of quantitative restrictions.

5.166 Indiafurther emphasized that the safeguard mechanism in the ATC was acompromise reached
during negotiations with a stipulation that it should be applied as sparingly as possible and with disciplines
which would reduce the risk of misuse. The "two-tier approach" with regard to determination as well
as the requirement for review by the TMB, contained in Article 6 of the ATC, was meant to reduce
therisk of misuseof thetransitional safeguard mechanism. Accordingto Article 6.9to 11, al safeguard
actions must be submitted to the TMB for examination and may be introduced or maintained by the
importing Member only if they had been endorsed by the TMB. The required examination by the
TMB would be meaningless and the purposes of Article 6.10 of the ATC could not be achieved if
unilateral safeguard action could be taken or continued without the endorsement of the TMB. The
ATC incorporated the necessary balance in Article 6 of the ATC by giving importing Members the
possibility to resort to safeguard action during the transitional period and by giving the exporting
Members the protection of areview of the safeguard action by the TMB, and if necessary, by apanel.
This balance would be lost if the Panel were to find that the United States was entitled to take the
safeguard action notwithstanding the lack of endorsement by the TMB of the specific action it proposed
to take when it requested India to consult.

5.167 Indiafurther pointed out that, in order to be consistent with the ATC, a safeguard action must
meet the procedura requirements of Article 6 of the ATC. For actions other than agreed restraints,
these requirements were essentialy the following:
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) "TheMember proposingtotakesafeguard actionshall seek consultations® (Article 6.7).
(i) Thisrequest "shall be accompanied by specific and factual information™ (Article 6.7).

(iii) If the consultations fail and an action is taken, the TMB "shall promptly conduct an
examination” (Article 6.10).

(iv) Following that examination, the TMB "shall ... make appropriate recommendations
to the Members concerned” (Article 6.10).

By using the term "shall" in al of the above-cited provisions, the text of Article 6 of the ATC made
clear that a safeguard action would be consistent with the ATC only if all of the above requirements,
including therequirement that the TM B makearecommendation on the safeguard action, werefulfilled.
In the case before the Panel, the TMB had made no recommendation on the safeguard action on which
theUnited States had made adetermination and on which it had consulted with Indiaand the procedural
requirements listed above had, therefore, not been met.

5.168 The United States argued that although the TMB had an important rolein reviewing safeguard
actions and Members were required to endeavour to comply with its recommendations, there was no
requirement that the TMB "endorse" a measure for it to be maintained. Furthermore, there was no
requirement that the TMB make a finding on both serious damage and actua threat. Article 6.10 of
the ATC provided that the TMB "conduct an examination of the matter, including the determination
of serious damage, or actual threat thereof, and its causes, and make appropriate recommendations

". Contrary to Indid s claim, there was no requirement that the TMB produce a consensus finding
on the US complete determination of "serious damage, or actual threat thereof". The TMB had not
made any comment on the existence of serious damage with respect to category 440, but instead had
noted that there had been aconsensus in the TMB on the existence of actual threat and that such actual
threat could be attributed to the sharp and substantial increase in imports from India (G/TMB/2 and
G/TMBI/R/3). Therefore, it was not appropriate to assume that there was any finding or conclusion
by the TMB concerning serious damage one way or the other. The United States referred to India's
claim that the ATC had specifically assigned to the TMB lega functions that had not been assigned
tothe TSB. TheUS, however, wasof theview that Article 6.9 and 6.10 of the ATC virtually mirrored,
to the extent of TSB responsibility, Article 3.4 and 3.5 of the MFA, respectively. Therefore, India's
contention that the drafters of the ATC had given the TMB powers beyond those accorded to the TSB
was without merit.

5.169 Indiapointed out that the ATC was not the only WTO agreement that attached legal consequences
to the existence or non-existence of a recommendation of a WTO body. The General Council may
adopt a budget only if the Committee on Budget Finance and Administration submitted a
"recommendation” toit (Article VII of the WTO Agreement). The Ministerial Conference may adopt
an interpretation of the GATT only on the basis of a"recommendation” by the Council for Tradein
Goods (Article IX of the WTO Agreement). A WTO Member may suspend concessions under Article 22
of the DSU only if the "recommendations’ of a panel or the Appellate Body were not implemented
withinareasonableperiod of time. Indiaconcluded from thisthat theargumentation of theUnited States
invited the Panel to take an extraordinary step, namely, to declarethe TMB to be the only WTO body
whose decision to make or not to make a recommendation would not have any legal consequence and
this in spite of the fact that the ATC had specifically assigned an important legal task to this body.

5.170 [Indiarejected the characterization of the TMB by the United States as a "special board and
conciliation type body" similar to the TSB and the United States contention that a safeguard action
may be taken under the ATC even if the TMB failed to make a recommendation on it. India pointed
out that, according to Article 8 of the ATC, the TMB was to
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"... supervise theimplementation of this Agreement, to examine all measures taken under this
Agreement and their conformity therewith, and to take the actions specificaly required of it
by this Agreement ..."

while the corresponding provision of the MFA, (Article 11) stated that the task of the TSB wasto"...
supervise the implementation of this Arrangement”.

5.171 According to India, there was no reference in the above provision for a TSB examination of
the MFA-consistency of all safeguard actions. Moreover, the TSB merely had the task to review, "...
at therequest of any participating country, ... promptly any particular measure or arrangements which
that country considered to be detrimental to its interests...". The complaints submitted to the TSB
could, therefore, be complaints of a non-legal, economic nature. It clearly followed from the above
that the TMB had alegal function because its central task was to examine the ATC-conformity of all
safeguard actions, while the TSB had merely a conciliatory function because it was to become active
only if countries requested it to consider measures detrimenta to their interests. By declaring that
the TMB had functions equivalent to those of the TSB, the United States had simply ignored the fact
that the mandates of the TMB and the TSB were defined in completely different ways in the legal
instruments establishing them.

5.172 Indiaindicated, while fully reserving its position on the question of endorsement, that in the
case before the Panel the question of whether the TMB must approve the safeguard action need not
necessarily be answered. Given the absence of any decision of the TMB on the safeguard action on
which the United States had consulted with India, it would be sufficient for the Pandl to rule that a
safeguard action under the ATC may only be taken if the TMB had made a recommendation and to
leave aside the question of whether approval was required. This would enable the Panel to rely
exclusively on the explicit wording of Article 6.10 of the ATC ("The TMB shall ... make appropriate
recommendations") rather than on the contextual and purpose-oriented interpretation of that provision
that India considers to be the appropriate one. Therefore, in case the Pand were to conclude that a
TMB endorsement was not required or if it were to conclude that the case did not require a ruling
onthispoint, Indiasubsidiarily requested the Panel to find that the safeguard action of the United States
was inconsistent with its obligations under the ATC because the TMB, contrary to the explicit
requirement set out in Article 6.10 of the ATC, had not made any recommendation on the action on
which the United States had consulted with India

5.173 The United States questioned whether India could post hoc amend its pleadings in this case
as it had done in the preceding paragraph. There, India has made a subsidiary request of the Panel
not found in its origina request. This was inconsistent with the DSU and WTO and GATT practice
as seen in the Appellate Body Report on Reformulated Gasoline. In that dispute, the Appellate Body
had refused to address issues that Venezuela did not raise in a request for appeal.

J. Date of the Safequard action

5.174 [India argued that the United States' retroactive application of the safeguard action violated
Article XI1l of GATT 1994 and was not justified by Article 6.10 of the ATC. On 14 July 1995, India
was informed by the United Statesthat arestraint would be applied on imports from India, inter alia,
in category 440, during the period beginning on 18 April 1995 and extending through 17 April 1998.
The United States, therefore, had decided that the period of restraint would begin on the date of its
request for consultations with Indiaunder Article 6 of the ATC. This meant that, in determining the
amount of permitted imports during the period of restraint, theimportsthat took place during the period
of consultations were to be deducted to the detriment of Indian exporters.

5.175 Intheview of India, Article 1.6 of the ATC specificaly reserved the rights of the WTO Members
under GATT 1994 "unless otherwise provided in this Agreement” (ATC). The restraint imposed by
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the United States was inconsistent with Article XI1I of GATT 1994 and was consequently justified
only if, and to the extent, permitted under the ATC. Article XI11:3(b) did not permit a retroactive
application of import restraints. TheGATT panel on EEC - Restrictionson Importsof Dessert Apples -
Complaint by Chiletherefore considered that " backdated quotas, that is, quotasdeclared to have aready
beenfilled at the time of their announcement, did not conform to the requirements of Article X111:3(b)
...".2 The ATC did not provide for an exception to that principle. Its Article 6.10 merely provided
that "the Member which proposed to take safeguard action may apply the restraint by date of import
or date of export” if, "after the expiry of the period of 60 days from the date on which the request
for consultations has been received”, no agreement has been reached. There was nhowhereinthe ATC
any indication that the restraints may be back-dated.

5.176 TheUnited StatesreferredtoIndia srationaleastowhy the Dessert Applescasewas comparable
to what the US had done in this matter and found it illogical. There was adistinct difference between
declaring a quota to be totaly filled and one partially filled. Thus, it did not comprehend India's
reasoning in this matter. The US case was not the same or similar to the one in Dessert Apples.
Therefore, the case was not even persuasive here.

5.177 Indiareplied that it was true that this panel had examined an extreme case, namely a case of
backdating with the effect that thetotal quotadeclared to be available for future trade had already been
totaly filled at the time of the announcement. However, the reasoning of the panel aso applied in
the case in which a quota declared to be available at the time of its announcement would be aready
partially filled.

5.178 The United States also argued that the application of the transitional safeguard from the date
of therequest for consultationswas consistent withthe ATC. TheUShad applied thesafeguard restraint
on woven wool shirts and blouses from India from the date the request for consultations was made.
The ATC did not bar such a choice. Even the TMB had noted that "with respect to the introduction
of a safeguard action, the [ATC] does not provide any indication with respect to the effective date of
implementation of that measure."? Thus, in the absence of any provision to the contrary, the
United States was not prohibited from applying the safeguard action from the date of the request. Indeed,
application asfrom therequest date was a practical necessity assuch arequest would trigger speculative
trade. If traders believed that imports before completion of the consultation process would not be
counted against a prospective restraint, speculative imports would aggravate the damage or bankrupt
the remaining industry. Although imports in many instances continued to increase following the
notification of arequest, traders were informed by the US Federa Register notice that any unilateral
quota established would be applied to cover exports since the date of the request. The US maintained
that even though the request for consultationswas officially published after the date of therequest itself,
theUnited Statesdid not " enforce" therestraint until well after publication, albeit applying to shipments
from the time of the request. Entry of those shipments would not be affected until after the restraint
was enforced (after publication) and the quota for India would not be deducted until later, or after
publication.

5.179 The United States stressed that it did not accept India's interpretation of Article 6.10 of the
ATC and Articles XIIl and X:2 of GATT 1994 on the issue of the effective date of a safeguard. It
added to the points in the preceding paragraph made above that with respect to Article X:2 it believed
that it was questionable if an ATC trangitiona safeguard fdl under the "generd application” reguirement.

21B|SD 36593

2G/TMB/R/2
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Asboth partiesagreed, ATC textiles safeguards were applied on aMember-by-Member basis and were
not subject to the non-discriminatory application of quantitative restrictionsunder GATT 1994. Even
so, the United States maintained that it had not "enforced" the safeguard within the meaning of
GATT 1994 Article X:2 until after publication. As such, Article X:2 of GATT 1994 was likely not
applicable.

5.180 Indianotedthat theMFA specifically determined the beginning of the 12-month restraint period
to remove any uncertainty during consultations following a request for consultations and there was
no option provided in the MFA for the country to apply therestraint from any other date than the date
specifiedinthe MFA. The ATC, unlikethe MFA, alowed for arestraint to be applied for three years
and explicitly stated that the application of that restraint must occur at atime, to be determined by
the importing country, during the 30 days following the 60-day consultation period. It was factually
incorrect for the United States to present the ATC as allowing Members the option of selecting the
date upon which the 12-month restraint period would become effective.

5.181 TheUnited States reiterated that in some cases, asin the case of woollen products, seasonality
of shipments indicated less imports, not an unwillingness to ship when a request was announced.
Nevertheless, if shipments exported after the request were not counted against the quota that would
almost guarantee asurgein the trade for monthsimmediately following the request with no subsequent
price to be paid for causing additional damage to the domestic industry. If the Panel prohibited this
practice, which was not prohibited by the ATC, the Panel would be signalling to tradersthat they could
flood the market with imports before consultations were completed.

5.182 Insum, Indiaarguedthat theUnited Stateshad submitted no evidencethat " speculativeexports'
would occur following a request for consultations. There may, or may not, be area or imagined
incentive to ship products quickly in order to export goods prior to the start of aquota, but no evidence
was given demonstrating that thiswas, in fact, the case. The USdata on shipment timewas considered
to be, in thisinstance, meaningless. In the view of India, it only indicated that transit time between
India and the United States was somewhere between 48 hours and 50 days. A more meaningful
examination would review the time between the placing of an order or opening an irrevocable letter
of credit, receiving the appropriate export documentation, actua date of export, and date of import.
None of these were indicated to have been reviewed by the United States in order to discern "actua
shipping patterns' of goods prior to the start of a quota, or after the start of a quota.

Article XI11:3(b) of GATT 1994

5.183 |India argued that the TMB had correctly noted that "with respect to the introduction of a
safeguard action, the [ATC] does not provide any indication with respect to the effective date of
implementation of that measure."* However, it would be completely erroneous to conclude from that
fact that theimporting Membershad theright to apply their restraintsretroactively. Exactly theopposite
wastruein the opinion of India. Because there was no explicit authorization in the ATC' s transitional
safeguard clause to impose the additiona burden of retroactive application, the genera prohibition
of retroactive import restraints set out in Article XI11:3(b) of GATT 1994 gpplied and importing Members
were therefore not entitled to impose that burden. The perception that appeared to be implicit in the
TMB’s statement was that everything that was not prohibited by Article 6 of the ATC was permitted.
That perception turned the relationship between the general principles of GATT 1994 and the highly
exceptional provisions of Article 6 on its head. The lack of a provision in the ATC permitting
retroactivity had not been an oversight. Article 3.5(i) of the MFA explicitly stated that, if, after aperiod
of 60 days from the date on which the request for consultations had been received, no agreement had

AG/TMB/R/2
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been reached, the importing country could impose restraints at a specified level "for the twelve-month
period beginning on the day when the request was received by the participating country”. All the
negotiators of the ATC were familiar with the MFA and nevertheless it was decided not to include
a corresponding provision in the ATC.

5.184 India considered that the date of publication of the request for consultations wasirrelevant in
the context of Article 2.4 of the ATC and Article X111 of the GATT and stressed that the requirement
of advance public announcement of Article X111 would not be met if the importing Member were to
make, at the time of the request for consultations a public announcement of the quantity or value of
the products that may be imported in a specified future period if the government were to decide to
restrict imports subsequent to the consultations. The very purpose of Article XIlI was to achieve
predictability intraderelationsby obligingWTO Memberstoindicateclearly thefuturetrading regime.
Thisinterpretation would also frustrate theintent of Article X:2 of GATT 1994 becauseit would alow
governments to enforce measures before they had announced their eventua decision to apply them.

5.185 |India aso considered the requirement of advance publication of quotas under Article XIlI of
GATT 1994 and therequirement of Article 6.10 of the ATC that a safeguard action may only betaken
within the 30 days following the 60-day period for consultations must be interpreted consistently with
one another. If the requirement of an advance publication of the quota under Article XIlI could be
met by merely announcing the possibility of aquotarather than the quotaitself, then it would logically
have to be considered to be consistent with Article 6.10 of the ATC to merely announce during the
30-day interval the possibility of a quota rather than the quota itself. These considerations made it
clear that allowing WTO Members to meet their advance publication requirements under the
WTO agreements by permitting them to announce the possibility of atrade action ex ante and the decision
to actualy impose it ex post would have far-reaching consequences undermining the role of the WTO
agreements as sources of law and predictability ininternational trade relations. The Panel should not,
therefore, arriveat acompromise between the position of Indiaand that of the United Statesby declaring
the date of the publication of therequest for consultations asthe date to which aquotamay be backdated.

5.186 The United States cited India s argument concerning Article X111:3(b) of GATT 1994, and
argued that Article X111 was outside the terms of reference of this Panel. Indiahad stated in itsrequest
that the Panel find that "[t]here was no provision in the ATC under which the United States ... can
impose arestraint with retrospective effect”. Initsrequest for Panel review, Indiahad made no claim
under GATT 1994 concerning this issue and as such, India's argument should not at this time be
addressed under GATT 1994. Inany event, intheview of the United States, application of the measure
in this instance would be fully consistent with the provisions of Article XI11:3(b) of GATT 1994 as
public notice had been given of the total quantity (not less than 76,698 dozen woven wool shirts and
blouses) that would be permitted from the date of the request for consultations, in the event that no
mutual solution would be reached with India. The United States had also provided public notice that
products exported or en route after the date of the request, but entering before the effective date of
the restraint (which was 90 days after the date of the request) would not be excluded from entry, but
would be charged against the earlier announced quota amount.

5.187 |India referred to the argument of the United States that Article X1l of GATT did not form
part of the Pandl’ stermsof referenceand recalled that in paragraph 12 of itsrequest for theestablishment
of a Panel it had requested it to find that "There is no provision in the ATC under which the
United States, astheimporting Member, canimposearestraint withretrospectiveeffect.” Inthisregard
Indiaargued that the ATC was an exception to the basic rules of GATT 1994 and any WTO Member
requesting consultations with the claim that a certain measure did not conform to the ATC was, in
effect, claiming that the ATC did not justify the deviation from the basic GATT provisions. Indids
reguest for aPanel finding must, therefore, have been understood by the United States and other WTO
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Members asarequest for afinding by the Panel that, given the absence of arulein the ATC permitting
the retroactive application of safeguard actions, India was entitled to the non-retroactive application
prescribed by GATT 1994. Thetext of arequest for the establishment of aPanel should be interpreted
like any other legal text, that is, by examining not merely the words used but aso their context and
purpose. Indiaconsidered that its request for a Panel finding on retroactivity, in the context in which
it was made and given the purpose it served, must be interpreted to comprise a request for a finding
under GATT 1994 in respect of the issue of retroactivity.

5.188 In response to a question as to which provision of the WTO Agreement, the GATT and the
ATC, if any, Indiawas referring to in paragraph 11.2 of its request for a panel (WT/DS33/1), India
noted that Article 6.2 of the DSU stated that the request for the establishment of a panel shall "provide
a brief summary of the lega basis of the complaint sufficient to present the problem clearly”. This
Articledid not require that the complaining Member should indicate specific provisions of the covered
agreement(s) invoked nor was this customary for Members. Article 7 of the DSU would appear to
indicate that parties to the dispute were required to cite the names of the covered agreements and the
Panel would examine the matter in the light of the relevant provisionsin the covered agreements cited.
The manner in which brackets had been used in the standard terms of reference contained in Article 7
of the DSU also appeared to confirm this. Paragraph 11.2 of India's request for establishment of a
Panel and paragraph 79(ii) of India sfirst written submission requested the Panel to find, in accordance
with Article 3.8 of theDSU, the safeguard action of the United States nullified or impaired the benefits
accruing to India under the WTO Agreement, under the ATC and under GATT 1994 in particular.
The phrase "WTO Agreement” referred to " Agreement Establishing the World Trade Organization™
as per the standard list of abbreviations. According to Article 11:2 of the WTO Agreement, the
Agreement and the associated legal instruments included in Annexes 1, 2 and 3 were integral parts
of the WTO Agreement. In brief, theterm "WTO Agreement” also included "the Multilateral Trade
Agreements'. Under these circumstances, paragraph 11.2 of India s request for the establishment of
a Panel and paragraph 79(ii) of India s first written submission should be understood by the Panel as
areguest that the Panel find in accordance with Article 3.8 of the DSU that the United States' actions,
being inconsistent with the provisions of the ATC and GATT 1994, which were Multilateral Trade
Agreementsincluded in the"WTO Agreement”, nullified or impaired benefits accruing to Indiaunder
the provisions of these Agreements.

Speculative Rise in Imports

5.189 Indiafurther pointed out that the United States had indicated that it considered the retroactive
application of restraints necessary to prevent a speculative rise in imports after the request for
consultations. If traders believed that imports before the completion of the consultations were not
counted, so they argued, the request for consultations would trigger speculative trade that would aggraveate
the damage to the domestic industry. Intheview of India, this argument was not based on commercial
realities. Most textile and clothing products were made to order and it was generally impossible to
complete the process of contracting, manufacturing and shipping within a period of only 60 days.
The redlity was that requests for consultations, because of the uncertainty they created, more often
discouraged trade and, therefore, had a commercial impact equivalent to the restraints the importing
Member was proposing to take.

5.190 In aresponse to the Pandl, India expanded upon its claim that it was generally impossible to
produce and ship textile products on such notice as 60 days. It explained that, in India, quotas were
distributed on the basis of a policy notification by the Government. During the years 1994 to 1996,
one of the systems of quota allotment was called the First Come First Served (Small Order) system
which was designed to provide the quickest turnaround time for servicing of export orders. Quotas
were allotted against L etters of Credit obtained from theimportersfor small orderswith the stipulation
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that the quantities all otted under this system should be utilized within a period of 60 days of alotment.
There were persistent representations from the clothing exporting industry that the period of 60 days
was insufficient for processing the export orders. Therefore, it had become necessary for India to
stipulateavalidity period of 75 daysfrom 1996 onwards. Furthermore, there had been representations
from the exporters of woollen clothing for extending the validity to 90 days since even the 75 days
period appeared to beinsufficient for processing the export ordersfor woollen clothing. India sexports
of woven wool shirts and blouses to the United States consisted amost entirely of regenerated wool
products, that is, products made from woollen rags which required extracting and regenerating their
fibrecontent, and convertingitintoyarn, fabricsand then clothing. Sinceexport orderswerefor specific
fabric and clothing designs most of these processes had to be carried out after receipt of the export
order for clothing. It was thus obvious that for woven wool shirts and blouses to be exported to the
US, the time required was even more than what was required for export of other clothing.

5.191 In aresponse to the Panel, the United States expressed the view that when a request for
consultations was announced in the Federd Register, interested parties were informed that if no agreement
was reached in consultations, the United States may decideto establish alimit for the 12-month period
beginning from the date of the request for consultations. If the United States did not so inform the
public, there would be an incentive to ship products quickly in order to export goods prior to the start
of aquota. In situations of rapidly rising imports, the goa for importers to ship quickly was to avoid
having their goods caught in a quota embargo. India's claim that it would take more than 60 days
for importersto receiveany suchimportsfrom Indiawascontrary to thefactsof actual shipping patterns.
A review of shipments of category 440 exported from India during the 12-month period of 18 April 1995
to 17 April 1996, the first control period of the Article 6 action, showed a different situation. Of
approximately 200 entries, 25 per cent had arrived within 48 hours of exportation from India using
anair carrier. Therewasonly oneentry that had taken longer than 50 daysto arriveintheUnited States,
with most entries arriving within three to four weeks from the date of export from India. In this era
of instantaneous communication, it takes very little time to handle the relatively simple business
transactions for an ongoing programme. Regardless of the time needed to begin a new purchase
transaction, there could be an incentive for " speculative exports' to avoid the imposition of a quota
for orders aready placed and waiting to be shipped. Once it was learned that there may be a quota
imposed within 60 days, the concerned business entity could seek to speed up the shipping of an order
or could have it shipped by air, as evidenced by the data presented above.

5.192 |India considered, with respect to the preceding views, that a more meaningful examination
of shipment time would review the time between the placing of an order, or opening an irrevocable
letter of credit, receiving theappropriateexport documentation, actual date of export, and date of import.
None of these were indicated to have been reviewed by the United States in order to discern "actua
shipping patterns’ of goods prior to the start of a quota, or after the start of aquota. India explained
that it had never claimed that goods could not be shipped from Indiato the United States by air freight
within a very short period of time. India had claimed that textiles products were generally made to
order and that the period between the placing of the order and the exports from India was normally
longer than 60 days. The United States pointed out that it looked at the shipping pattern during the
time most relevant to thisissue, which was thetime of thefirst control period of this action or between
18 April 1995 and 17 April 1996. That examination revealed that of approximately 200 entries,
25 per cent had arrived within 48 hours of export from Indiausing an air carrier. Most entriesarrived
three to four weeks from the date of export from India.

Unusual and Critical Circumstances

5.193 India noted that the ATC provided for highly unusua and critical circumstances in which a
delay in the application of restraint could cause damage that would be difficult to repair and it was
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not excluded that such circumstances might arise as aresult of the traders' reaction to a request for
consultations. In that case the importing Member had the right to resort to Article 6.11 of the ATC,
and subject to the strict conditions set out in that provision, apply asafeguard action provisionaly prior
to the lapse of the consultation period. The circumstances that the United States invoked to justify
the introduction of a new right for importing Members under the ATC were thus specifically dealt
withinthat provision. If thePanel wereto recognizetheexistence of agenera right to imposerestraints
retroactively to deal with speculativeimportsaggravating the damage to the domesticindustry, it would
effectively permit importing Members to escape the strictures of thevery ATC provision that allowed
Members to deal with such situations.

5.194 With respect to India s argument that safeguard action in critical circumstances under Article 6.11
of the ATC addressed the issue, the United States disagreed, arguing that Article 6.11 of the ATC
was designed to respond to true emergency casesand not to the problem of speculativetrade that existed
invirtually al cases. Even under the MFA, a"critical circumstances' action was not relevant to the
issue of the effective date of a safeguard action. The same provision existed in the MFA aong with
an express provision on application of restraints from the date of the call in regular safeguard
circumstances. Therewas no substantive change announced in the ATC that the critical circumstances
mechanism "replaced” the freedom to apply the restraint from the cal date.

5.195 TheUnited Statesfurther referred to India's claim that critical circumstances safeguard action
under ATC Article 6.11 of the ATC was designed in any way to solve the problem addressed by
the application of arestraint from the date of the request. Article 6.11 of the ATC wasnot aprovision
created for the first time under the ATC or introduced as a new concept under the ATC to address
the speculative trade issue. It was merely, like some other provisions of the ATC, acarryover from
the MFA for real critical circumstances safeguard cases - such as cases that truly could not wait for
the parties to decide on the date and place for consultations. While Article 3 of the MFA addressed
the problem by expressly recognizing a country's ability to apply the safeguard in that manner, the
MFA also contained Article 3.6, the predecessor to Article 6.11 of the ATC. Therefore, even under
the MFA "critical circumstances" action was not rel evant to theissue of when aregular safeguard could
be applied and the issue of addressing speculative trade when consultations under regular safeguard
action took place.

K. Article 2 of the ATC

5.196 India noted that Article 2.4 of the ATC prohibited the introduction of new restraints except
under the provisions of that Agreement or relevant GATT 1994 provisions. The restraints referred
to in these provisions were the measures prohibited by Articles X1 and X111 of GATT 1994. Any new
restraint inconsistent with Articles X1 or XIIl and covered neither by the provisions of the ATC nor
those of GATT 1994 were, therefore, aso inconsistent with Article 2.4 of the ATC. In response to
the argument of the United States, India requested the Panel to find that the retroactive application
of the United States safeguard action was inconsistent with Article X111 of the GATT and Article 2
of the ATC or, if the Pandl were to consider Article XIlI of the GATT not to form part of its terms
of reference, that the retroactive application was inconsistent with Article 2 of the ATC.

5.197 The United States argued that since the safeguard action on imports of woven wool shirts and
blouses from Indiawas fully consistent with Article 6 of the ATC, there was no violation of Article 2
of the ATC.

5.198 Insum, Indiarequested the Panel to find that the retroactive application of the United States
safeguard action was inconsistent with Article X111 of the GATT and Article 2 of the ATC or, if the
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Panel were to consider Article XI1I of the GATT not to form part of its terms of reference, that the
retroactive application was inconsistent with Article 2 of the ATC.

* * x % %

VI INTERIM REVIEW

6.1 On 22 November 1996, the United Statesand Indiarequested the Panel to review, in accordance
with Article 15.2 of the DSU, precise aspects of the interim report that had been issued to the parties
on 12 November 1996. Both India and the United States agreed not to request the Panel to hold a
meeting for that purpose. We reviewed the arguments presented by the parties in their written
submissions and issue our final report accordingly.

6.2 Wenotethat the United States stated that therestraint, which isthe object of the present dispute,
was to be withdrawn “ due to a steady decline in imports of woven wool shirts and blouses from India
and the adjustment of theindustry” . Thiswas confirmed in aFederal Register notice dated 4 December
1996 (61 FR 64342). In the absence of an agreement between the parties to terminate the proceedings,
we think that it is appropriate to issue our final report regarding the matter set out in the terms of
reference of this Panel in order to comply with our mandate, as referred to in paragraph 1.3 of this
report, notwithstanding thewithdrawal of theUSrestraint. A number of GATT panels have done so?.

6.3 Concerning the interpretation of Article 6.2 and 6.3 of the ATC, the United States argued that
under the MFA it was never required to “ demonstrate” at least all of the factors therein referred to;
that India had admitted that Article 6.3 contained an illustrative list of such factors; and that the
interpretation by the Panel of Article 6.3 of the ATC turned the provision onits head. We are of the
view that the ATC isadifferent agreement from the MFA; that Indiadid not make such an admission®;
and that the wording of Article 6.3 of the ATC is clear.

6.4 Concerning the comments made by the United States regarding the US government’s lack of
reliable export data, we reiterate that we do not interpret the ATC so as to impose on WTO Members
any method of collecting data but that it is up to each concerned Member to collect the relevant data
from relevant sources, possibly including the private sector.

6.5 Concerning the requirement under Article 6.2 of the ATC that the importing Member must
positively confirm that the state of the particular industry of the importing Member was not caused
by “ such other factors as technologica changes and changesin consumer preference”, werefer ssmply
to the clear wording of Article 6.2 of the ATC. The absence of adequate reference to the issue of

45ee for instance the Panel Report on “ EEC - Restrictions on Imports of Dessert Apples, Complaint by
Chile’ (adopted on 22 June 1989, BISD 365/93), the Panel Report on “ EEC - Restrictions on Imports of Apples,
Complaint by the United States” (adopted on 22 June 1989, BISD 365/135), the Panel Report on “ United States -
Prohibition of Imports of Tunaand Tuna Products from Canada’ (adopted on 22 February 1982, BISD 29591)
or the Panel Report on* EEC - Measures on Animal Feed Proteins’ (adopted on 14 March 1978, BISD 255 49).

SAsnoted in paragraph 5.63 of this report in referring to an explicit allegation by India: “ ... Article 6.3
of the ATC indicates an illustrative list of factors, on which data had to be examined, it would be in order if
an importing Member also examined other factors, while making a determination. However, it would be
inconsistent with Article 6.7 of the ATC if all factors mentioned in Article 6.3 were not taken into account by
the importing Member. ...”
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technologica changes and changes in the consumer preference in a determination necessarily implies
that the importing Member did not address this aspect of the causation requirement.

6.6 Concerning India s argument that Article 11 of the DSU entitles India to a finding on each
of theissuesit raised, wedisagreeand refer to the consistent GATT panel practice of judicial economy.
Indiais entitled to have the dispute over the contested “ measure’ resolved by the Panel, and if we
judge that the specific matter in dispute can be resolved by addressing only some of the arguments
raised by the complaining party, we can do so. We, therefore, decide to address only the legal issues
wethink are needed in order to make such findings as will assist the DSB in making recommendations
or in giving rulings in respect of this dispute.

6.7 Concerning India's comment about the burden of proof, it was for India to submit a prima
facie case of violation of the ATC, namely, that the restriction imposed by the United States did not
respect the provisions of Articles 2.4 and 6 of the ATC. It was then for the United States to convince
the Pand that, at the time of its determination, it had respected the requirements of Article 6 of the
ATC.

6.8 Concerning India's comments on the “two-track approach” in paragraphs 7.18 to 7.21, we
are not taking any position as to whether the TMB process must be exhausted before a panel process
can be initiated. Concerning the different roles of the TMB and panel processes, we expand our
discussion in paragraph 7.19.

6.9 Concerning India’s argument that it did question US production statistics, we amend our text
accordingly.

6.10 Indiaand the United States also made other suggestions concerning language changes, which
we accept and introduce in our fina report.

* * x % %

VIl FINDINGS
A. I ntroduction

7.1 The principa facts that led to the present dispute are the following: On 18 April 1995, the
United States requested consultations with India pursuant to Article 6.7 of the ATC regarding the
proposed safeguard action on imports of woven wool shirts and blouses, category 440. The request
for consultations consisted of aDiplomatic Noteand adocument entitled“ Statement of SeriousDamage:
Category 440", dated 18 April 1995 (hereinafter referred to asthe Market Statement). The Diplomatic
Note stated that the sharp and substantia increase in imports from Indiaof the productsin the category
440 was “ causing serious damage or actua threst thereof to the US industry producing wool woven
shirtsand blouses” ; the accompanying Market Statement stated that “ the sharp and substantial increase
inimportsof wovenwool shirtsand blouses, Category 440, iscausing seriousdamageto theUSindustry
producing woven wool shirts and blouses’. On 23 May 1995, the United States published a notice
in the US Federal Register stating that “ the sharp and substantial increase in imports of woven wool
shirtsand blouses, Category 440, is causing serious damage to the USindustry producing woven wool
shirts and blouses’, and that

“if no solution is agreed upon in consultations with the Government of India... , the
Committee for the Implementation of Textiles Agreements may later establish alimit
for the entry and withdrawal from warehousefor consumption of wool textile products
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in Category 440 ... and exported during the twelve month period April 18, 1995 through
April 17, 1996, at alevel of not less than 76,698 dozen ... ”.

7.2 The parties held bilateral consultationsin Genevaon 19 April 1995, and in Washington D.C.
on 14-16 June 1995. The consultations did not result in a mutually agreed solution and on 14 July
1995, the United Statesimplemented arestraint on imports of woven wool shirtsand blouses (category
440) from India, with therestraint being effective as of 18 April 1995 for oneyear. At the sametime,
the United States referred the matter to the TMB in accordance with Article 6.10 of the ATC. The
US restraint was later extended through 17 April 1997.

7.3 Asrequired under Article6.10 of the ATC, the TMB examined the matter at itsthird and fourth
meetings on 28 August - 1 September 1995 and 12-15 September 1995 and concluded that, regarding
the safeguard action taken by the United States against imports of category 440 from India, “... the
actual threat of serious damage had been demonstrated, and that, pursuant to paragraph 4 of Article
6, this actual threat could be attributed to the sharp and substantial increase in imports from India’ .
Pursuant to Article 8.10 of the ATC, India requested the TMB to review its decision concerning the
US safeguard action against imports of category 440 from India. The TMB reviewed this matter on
13-17 November 1995 and concluded that it * could not make any recommendation in addition to the
conclusionsit had reached at its meeting on 12-15 September 1995 .... The TMB therefore considered
its review of the matter completed”?’. On 14 March 1996, pursuant to Article 8.10 of the ATC and
Article6 of the DSU, Indiarequested the DSB to establish apanel on the matter in dispute. The present
Panel was established on 17 April 1996.

B. Claims of the Parties

7.4 India's main claim is that the US safeguard action against imports of woven wool shirts and
blouses was imposed in violation of the requirements of Articles6, 8 and 2 of the ATC. Indiarequests
that the Panel suggest that the United States withdraw the measure in question.

7.5 The United States claims that it respected its obligations under the ATC when applying and
maintaining the restraint on imports of woven wool shirts and blouses from India. Consequently, the
United States requests that the Panel dismiss India's claim.

7.6 In particular, India's claim is that the United States did not comply with the procedura and
substantive requirements of Article6 of the ATC when it imposed the safeguard measure. Indiaargued
that the conditions for application of Article 6.2, 6.3, 6.7 and 6.10 are three-fold: first, thereis a
substantive requirement that the importing Member demonstrate that an increase of imports of a particular
product is causing serious damage or actual threat thereof to the domestic industry producing like or
directly competitive products. According to India, the United States failed to demonstrate thisin its
Market Statement since, on its face, the data contained in the US Market Statement were flawed. Second,
India asserted that there were also procedural requirements regarding the nature, quality and extent
of the consultations. India argued that the United States failed to consult on the specific proposed
safeguard action for which the request for consultations was made and that in the consultations with
India, the United States failed to demonstrate, with relevant and specific information, that imports of
woven wool shirts and blouses were causing serious damage to the domestic industry producing like
or directly competitive products. Third, Indiaargued that in order to impose and maintain a safeguard

G/TMB/R/3 paragraph 26.

2'G/ITMB/R/6 paragraph 14.
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action, the United States had to obtain the endorsement of the TMB. India labelled these last two
procedura requirements as a “ two-tier obligation”.

7.7 In addition, India claimsthat the application of the safeguard action by the United States, from
the date of the request for consultations, is inconsistent with Article 2 of the ATC and
Article XI1l of GATT 1994.

7.8 The United States claims that it did comply with the requirements of Article 6 of the ATC
in that CITA did demonstrate that the particular product was being imported into the United States
in such increased quantities as to cause serious damage or actual threst thereof to the domestic US
industry producing like and/or directly competitive products. Although not in agreement with the two-tier
approach of India, the United States argued that the TM B’ s conclusions confirmed that the United States
was faced with an actual threat of serious damage. The United States also argued that the date of
application of therestraint isconsistent withthe ATC and that India sclaim under Article X111 of GATT
1994 does not fall within the terms of reference of this Panel. The United States, in any case, clams
that Article XI1I is only relevant for non-discriminatory measures whereas Article 6 restraints must
be applied on a Member-by-Member basis.

C. General Interpretative | ssues

7.9 Before turning to India’'s main claim that the US determination of serious damage or actual
threet thereof is flawed and does not comply with the substantive and procedura requirements of Article 6
of the ATC, we examine the issues of the burden of proof of the parties, the standard of review of
this Panel and the respective roles of the TMB process and the dispute settlement mechanism of the DSU.

1. Burden of Proof

7.10 Indiasmainclaimisthat the United Statesfailed to demonstrate the existence of seriousdamage
to the USindustry, asrequired by Article 6.2 and 6.3 of the ATC. Indiaargued that the United States
bore the burden of proving that it had complied with the requirements of Article 6 of the ATC. For
India, since safeguard actions are exceptional, they are to be interpreted narrowly and it was for the
United States to prove that it had respected all the conditions of application mentioned in Article 6
of the ATC.

7.11  On the issue of burden of proof, the United States responded that, traditionally, in GATT
practice, it was for the complaining party to present a prima facie case of violation before a panel.
Thus, the United States argued, it was for Indiato advance facts which provided convincing evidence
that it was unreasonable for CITA, onthebasis of the available evidence, to determine that the adverse
effects on the US domestic industry of increased woven wool shirt and blouse imports amounted to
“ serious damage or actual threat thereof” .

7.12  The parties seem to have addressed two different aspects of what one might call the “ burden
of proof” issue. We believe that a distinction should be made. First, we consider the question of
which party bearsthe burden of proof beforethe Panel. SinceIndiaisthe party that initiated the dispute
settlement proceedings, we consider that it is for Indiato put forward factual and legal arguments in
order to establish that the US restriction was inconsistent with Article 2 of the ATC and that the US

B\We note that, for instance, Article 6.2 of the ATC refers to the expression “ serious damage, or actual
threat thereof” with a comma, as well as to the expression “ serious damage or actua threat thereof” without
acomma. We decide to use the expression “ serious damage or actua threat thereof” without seeking to be
dispositive of the issue raised by India and further discussed hereinafter in paragraphs 7.31 and 7.53.
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determination for a safeguard action was inconsistent with the provisions of Article 6 of the ATC.
Second, we consider the question of what the importing Member must demonstrate at the time of its
determination. Concerning the substantive obligations under Article 6 of the ATC, it is clear from
the wording of Article 6.2 and 6.3 of the ATC that, in its determination of the need for the proposed
restraint, the United States had the obligation to demonstrate that it had complied with the relevant
conditions of application of Article 6.2 and 6.3 of the ATC.

2. Standard of Review

7.13 Indiaargued that the task of this Panel, established pursuant to Article 8.10 of the ATC and
Article 6 of the DSU, is to determine whether the United States had observed the requirements of
Article 6 in good faith, not whether it had acted reasonably. India referred the Panel to the
Transformers® and Canadian Corn®* cases, an anti-dumping case and a countervailing duty case,
respectively, where, according to India, the panels reviewed the importing countries' actions and imposed
on them the duty to establish all facts on which they had based their actions. In response, the United
States argued that the task of the Panel isto consider whether the US authorities could reasonably and
in good faith have determined that serious damage or actua threat thereof existed, not whether serious
damage or actua threat thereof existed, as such. The United States referred the Panel to the Fur Felt
Hat Working Party report®! which, according to the United States, providesauthoritative guidancefrom
GATT 1947 practice and procedures concerning the standard of review to be applied in the present
case. IntheFur Felt Hat case, the Working Party concluded that, in reviewing aUS safeguard measure
applied against Czechoslovak imports pursuant to Article X1X of GATT 1947, the United States* were
entitled to the benefit of reasonable doubt” and the Working Party rejected the Czechoslovak claim.

7.14  Inresponse to India's arguments, the United States argued that the standard of review used
in anti-dumping and countervailing duty cases as well as the relevant provision contained in the
Agreement on Implementation of Article VI of GATT 1994 (Article 17.6) were not applicable to the
present dispute. India rejected the relevance of the Fur Felt Hat case which set out criteria for the
review of safeguard measures under Article XIX of GATT 1947, since the mechanism under Article XIX
was legdly different from that under Article 6 of the ATC where, for instance, there was no
compensation provided to the exporting Member.

7.15 We do not consider that the reports cited by the parties are relevant to the present dispute.
First, we note that the Appellate Body has made clear in the Japan Taxes report that past GATT panel
reports do not constitute binding “ subsequent practice’ referred to in Article 31 of the Vienna Convention
on the Law of Treaties (Vienna Convention). The Appellate Body aso concluded that “ ... adopted
panel reports in themselves [do not] constitute ‘other decisions of the CONTRACTING PARTIES to
GATT 1947 for the purpose of paragraph 1(b)(iv) of the language of Annex 1A incorporating the

Panel Report on “ New Zealand - Imports of Electrical Transformers from Finland” , adopted on 18 July
1985, BISD 325/55.

panel Report on“ Canada - Countervailing Duties on Imports of Grain Corn”, adopted on 26 March 1992,
BISD 395411.

3lWorking Party Report on* The Withdrawal by the United States of a Tariff Concession under Article X1X
of the GATT” GATT Document CP/106, adopted on 22 October 1951, (C.P.6/SR.19), version published by
the Secretariat in November 1951, preface by Mr. E. Wyndham-White.
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GATT 1994intotheWTO Agreement” 2. Weare, therefore, not bound by past GATT reports, although
we may follow their reasoning to the extent relevant. Secondly, the reports cited by the parties were
adopted many yearsago (morethan 40 in one case) and they interpreted different agreementsin different
contexts. Thirdly, the ATC hasinstituted anew regimefor textile products and the DSU has instituted
new rules for panels.

7.16  Wenotethat the ATC does not establish astandard of review for panels.** However, athough
the DSU does not contain any specific reference to standards of review, we consider that Article 11
of the DSU which describes the parameters of the function of panels, is relevant here:

“The function of panelsisto assist the DSB in discharging its responsibilities under
this Understanding and the covered agreements. Accordingly, a panel should make
an objective assessment of the matter before it, including an objective assessment of
the facts of the case and the applicability of and conformity with the relevant covered
agreements, and make such other findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in the covered agreements.
Panels should consult regularly with the parties to the dispute and give them adequate
opportunity to develop a mutually satisfactory solution.” (emphasis added)

7.17  Pursuant to Article 11 of the DSU, we must determinewhat is“ the matter before [the Panel]” .
ThisPanel was established pursuant to Article 8.10 of the ATC and Article6 of theDSU. Article 8.10
of the ATC provides that a Member may bring an unresolved matter before the DSB:

“ ... Following thorough consideration of the reasons given, the TMB shall issue any
further recommendations it considers appropriate forthwith. If, after such further
recommendations, the matter remainsunresolved, either Member may bring the matter
before the Dispute Settlement Body and invoke paragraph 2 of Article XXI1I of GATT
1994 and therelevant provisions of the Dispute Settlement Understanding.” (emphasis
added)

The “ unresolved matter” would appear to be the contested right of the importing Member to apply
the proposed restraint, as provided for in Article 6.10 of the ATC:

“If, however, after the expiry of the period of 60 days from the date on which the
request for consultations was received, there has been no agreement between the
Members, the Member which proposed to take safequard action may apply therestraint
by date of import or date of export, in accordance with the provisions of this Article,
within 30 days following the 60-day period for consultations, and at the same time
refer the matter to the TMB. ...”. (emphasis added)

The only restraint discussed under Article 6 of the ATC is the proposed restraint by the importing
Member. Therefore, pursuant to Article 11 of the DSU, thefunction of thisPanel, established pursuant
to Article 8.10 of the ATC and Article 6 of the DSU, is limited to making an objective assessment
of the facts surrounding the application of the specific restraint by the United States (and contested
by India) and of the conformity of such restraint with the relevant WTO agreements.

*2Report on “ Japan - Taxes on Alcoholic Beverages’; Appellate Body Report adopted on 29 October 1996,
a page 14 (WT/DSB/AB/R, WT/10/AB/R, WT/DSLUAB/R).

33We note that both parties agreed that the provision on standard of review for anti-dumping cases was not
applicable to the present case.
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3. The Role of the TMB Process Versus the Role of the Dispute Settlement M echanism
of the DSU

7.18 Inthiscontext, wethink itis useful to draw an important distinction between the role of panels
under the DSU and the role of the TMB under the ATC as regards safeguard actions. We note that
the preambleof the ATC referstothe process of progressiveintegration of textilesand clothing products
into GATT 1994 disciplines over a period of ten years. The role of the TMB, in light of the object
and purpose of the ATC, may be understood better if the application of the ATC is described as providing
two tracks: a TMB track and a DSU track.

7.19 Thewording of the ATC and the DSU confirmsthat the role and function of DSU panels differ
substantialy from that of the TMB. For instance, the TMB is not limited to any specific terms of
reference as DSU panels are (Article 7 of the DSU). The function of the TMB is to supervise the
implementation of the ATC generally and to examine measures taken, agreements reached and any
other mattersreferredtoit. The nature of these broad functions confirms the special and multifaceted
role of the TMB. Thisis aso reflected in the TMB’s rules of procedure, its decision-making rule
and its composition. The TMB members are appointed by WTO Members designated by the Council
for Tradein Goods but dischargetheir function onan ad personambasis. Pursuant to aGeneral Council
Decision, the TMB’s membership is composed of constituencies, in most cases of several Members,
where most members aso appoint alternates. Furthermore, a TMB member appointed by a WTO
Member involved in adispute beforethe TMB, participatesin the TMB’s deliberations, although such
TMB member cannot block a consensus (Article 8.2 of the ATC). On the contrary, pandlists under
the DSU are not selected on the basis of constituencies and the citizens of any party to a dispute under
the DSU cannot participate as panelists, absent agreement of the parties (Article 8.3 of the DSU).
In addition, a panelist may issue a dissenting opinion under the DSU, while the TMB can only act
by consensus. Moreover, Article 8.3 of the ATC is clear asto the wide investigative authority of the
TMB:

“3. The TMB shal be considered as a standing body and shall meet as necessary
to carry out the functions required of it under this Agreement. It shal rely on
notifications and information supplied by the Members under the relevant Articles of
this Agreement, supplemented by any additional information or necessary details they
may submit or it may decide to seek from them. It may also rely on notifications to
and reports from other WTO bodies and from such other sources as it may deem
appropriate.” (emphasis added)

We note also that, according to Article 8.10 of the ATC, when the TMB process has been compl eted,
a Member which remains unsatisfied with the TMB recommendations can request the establishment
of a panel without having to request consultations under Article 4 of the DSU. Thisisto say that the
TMB process can replace the consultation phase in the dispute settlement process under the DSU and
is distinct from the formal adjudication process by panels*.

7.20 Therefore when differences arise, the ATC requires parties first to seek consultations with a
view to reaching a mutually satisfactory solution to the problem, within the specific parameters or

*Article 8.10 of the ATC: “If aMember considers itself unable to conform with the recommendations of
the TMB, it shall provide the TMB with the reasons therefor not later than one month after receipt of such
recommendations. Following thorough consideration of the reasons given, the TMB shall issue any further
recommendations it considers appropriate forthwith. If, after such further recommendations, the matter remains
unresolved, either Member may bring the matter before the Dispute Settlement Body and invoke paragraph 2
of Article XXIIl of GATT 1994 and the relevant provisions of the Dispute Settlement Understanding.”



WT/DS33/R
Page 67

considerations set out in the relevant provision(s) of the ATC. If amutually satisfactory solution is
not reached in the consultations, the matter may be or shall be, depending on the applicable provision,
referred to the TM B for review and recommendations. In the case of recourseto Article 6 of the ATC,
the object of the consultationsis to see whether there isamutua understanding that the situation calls
for restraint on the exports of the particular product or not. If thereis such a mutual understanding,
details of the agreed restraint measure shal be communicated to the TM B which has to determine whether
the agreement is justified in accordance with the provisions of Article 6 of the ATC. If thereisno
agreement between the parties concerned and the safeguard action is taken, the matter aso has to be
referred tothe TMB. According to Article6.10 of the ATC, in order to conduct such an examination,
“ ... the TMB shall have availableto it the factual data provided to the Chairman of the TMB, referred
to in paragraph 7 [of Article 6], as well as any other relevant information provided by the Members
concerned”. During the review process, the TMB is not limited to the initia information submitted
by the importing Member as parties may submit additiona and other information in support of their
positions, which, we understand, may relate to subsequent events. Moreover, the TMB may hear
witnesses on these facts and perform a genuine fact finding and evidence-building exercise on the
continuing situation of the parties concerned with the safeguard action, in order to settle the dispute.
TMB members deliberate on the basis of al theinformation presented to decide whether the safeguard
action taken by the importing Member isjustified and whether serious damage or actua threat thereof
to the domestic industry of the importing Member and causation exist.

7.21 The second track is the DSU. If, after recourse to Articles 6.10 and 8.10 of the ATC, the
exporting Member is not satisfied with the recommendation of the TMB, such exporting Member can
challenge the safeguard action and bring it to the formal dispute settlement process under the DSU.
Unlike the TMB, a DSU panel is not called upon, under its terms of reference, to reinvestigate the
market situation. When assessing the WTO compatibility of the decision to impose nationa trade
remedies, DSU pands do not reinvestigate the market situation but rather limit themselves to the evidence
used by the importing Member in making its determination to impose the measure. In addition, such
DSU panels, contrary tothe TM B, do not consider devel opments subsequent to theinitial determination.
In respect of the US determination at issue in the present case, we consider, therefore, that this Panel
isrequested to make an objective assessment as to whether the United States respected the requirements
of Article 6.2 and 6.3 of the ATC at the time of the determination.

D. Review of the US Deter mination

1. Article 6 of the ATC

7.22 Before reviewing the US Market Statement, we must determine what are the conditions for
application of a safeguard action pursuant to Article 6 of the ATC. Inthe Gasoline®™ and Japan Taxes™
cases, the Appellate Body stressed that pursuant to Article 3.2 of the DSU, interpretation and clarification
of the WTO Agreement needed to be achieved by reference to the fundamenta rule of treaty
interpretation set out in Article 31 of the Vienna Convention. Article 31 of the Vienna Convention
provides that atreaty shall be interpreted “ in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and purpose’. We

*Report on “ United States - Standards for Reformulated and Conventional Gasoline”; Panel Report circulated
on 29 January 1996 (WT/DS2/R), Appellate Body report circulated on 20 May 1996 (WT/DS2/AB/R); both
reports were adopted by the DSB on 6 June 1996.

3Report on “ Japan - Taxes on Alcoholic Beverages’ ; Panel Report circulated on 11 July 1996 (WT/DS8/R,
WT/10/R, WT/DS11/R), Appellate Body Report circulated on 4 October 1996 (WT/DS8/AB/R, WT/10/AB/R,
WT/DS1V/AB/R); both reports were adopted by the DSB on 29 October 1996.
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must, therefore, when called upon to interpret and apply the provisions of the WTO Agreement, including
those of the ATC, endeavour to give effect to them in their natural and ordinary meaning and in the
context in which they occur®.

7.23  Article 6.2 and 6.3 of the ATC provides as follows:

“2. Safeguard action may be taken under this Article when, on the basis of a
determination by a Member, it is demonstrated that a particular product is being
imported into its territory in such increased quantities as to cause serious damage, or
actual threst thereof, to thedomesticindustry producinglikeand/or directly competitive
products. Serious damage or actual threat thereof must demonstrably be caused by
such increased quantitiesin total imports of that product and not by such other factors
as technological changes or changes in consumer preference.” (emphasis added)

“3. In making a determination of serious damage, or actud threet thereof, asreferred
to in paragraph 2, the Member shall examine the effect of those imports on the state
of theparticular industry, asreflected in changesin such relevant economicvariables as
output, productivity, utilization of capacity, inventories, market share, exports, wages,
employment, domestic prices, profits and investment; none of which, either alone or
combinedwith other factors, can necessarily givedecisiveguidance.” (emphasisadded)

7.24  The wording of Article 6.2 of the ATC confirms two propositions. First, WTO Members
have aright to take safeguard actions; second, the decision to impose a safeguard action must be based
on ademonstration by the importing Member, before the safeguard action is taken, that the increased
guantities of imports are causing serious damage or actua threat thereof.

7.25 In our view, the wording of Article 6.2 and 6.3 of the ATC makes it clear that all relevant
economic factors, namely, al those factors listed in Article 6.3 of the ATC, had to be addressed by
CITA, whether subsequently discarded or not, with an appropriate explanation. The wording of
paragraph 3, which reads

“ ... theMember shall examinethe effect of thoseimports on the state of the particular

industry, as reflected in changes in such relevant economic variables as output,
productivity, utilization of capacity, inventories, market share, exports, wages,
employment, domestic prices, profits and investment.”, (emphasis added)

implies two requirements. First, the relevant economic variables must be examined. Second, output,
productivity, utilization of capacity, etc. ... arerelevant economicvariables. Thewordingof Article 6.3
of the ATC “... the Member shall examine the effects ... on the state of the particular industry, as
reflected in changes in such relevant economic variables as output, productivity, etc. ...” makes clear

%'See the Appellate Body Report on “ Japan - Taxes on Alcoholic Beverages’, op.cit., on page 12: “The
provisions of the treaty are to be given their ordinary meaning in their context. The object and purpose of the
treaty are also to be taken into account in determining the meaning of its provisions. Infootnote 19, at page 12,
the Appellate Body cited Competence of the General Assembly for the Admission of a Stateto the United Nations
(Second Admissions Case) (1950), 1.C.J. Reports, p. 4 a 8, in which the International Court of Justice stated:
“The Court considers it necessary to say that the first duty of atribuna which is called upon to interpret and
apply the provisions of a treaty, isto endeavour to give effect to them in their natural and ordinary meaning
and in the context in which they occur”. The Appellate Body also stated, in footnote 20, that “ .. the treaty’s
‘object and purpose’ is to be referred to in determining the meaning of the ‘terms of the treaty’ and not as an
independent basis for interpretation” and cited further references.
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that each of thelisted factorsisnot only relevant but must be examined. Effectively, thelisted economic
variables are examples of relevant economic variables, they are presumed to be “ relevant economic
variables” and must be examined by the importing country in its determination.

7.26  Thewording of thefirst sentence of Article 6.3 of the ATC imposes on theimporting Member
the obligation to examine, at the time of its determination, at least all of the factors listed in that
paragraph. Theimporting Member may decide -- in its assessment of whether or not serious damage
or actua threat thereof has been caused to the domestic industry -- that some of these factors carry
more or less weight. At a minimum, the importing Member must be able to demonstrate that it has
considered the relevance or otherwise of each of the factors listed in Article 6.3 of the ATC.*®

7.27 The last part of Article 6.3 of the ATC, which states that “ none of which, either alone or
combined with other factors, can necessarily givedecisiveguidance”, confirmsthat some consideration
and arelevant and adequate explanation have to be provided of how the facts as a whole support the
conclusion that the determination is consistent with the requirements of the ATC.

7.28 Article 6.2 of the ATC requires that serious damage or actual threat thereof to the domestic
industry must not have been caused by such other factors as technological changes or changes in
consumer preferences. The explicit reference to specific factors imposes an additional requirement
on theimporting Member to address the question of whether the serious damage or actual threat thereof
was not caused by such other factors as technologica changes or changes in consumer preference.

7.29  Wewill now proceed to thereview of theUSMarket Statement in respect of which Indiaclaims
that the US determination is not consistent with the provisions of Article 6 of the ATC.

2. India's Claim Regarding the Substantive Requirements of Article 6 of the ATC

7.30 Indiaclaimsthat the AT C requiresademonstration that theincreaseinimportsiscausing serious
damage or actual threat thereof and that, in the present case, the actual dataand the method of collecting
and analysing the data on the state of industry were so seriously flawed that they could not possibly
form the basis of a demonstration on the state of industry. India aso claims that the United States
failed and, in fact, did not even attempt, to demonstrate any causal link between rising imports and
declining production. The United States argued that the ATC does not prescribe any specific
methodology for collecting data and that the demonstration by CITA was reasonabl e both with respect
to causation and serious damage or actual threat thereof.

7.31 India also requests a supplementary finding by the Panel that:

“According to the ATC, notably Article 6, the onus of demonstrating serious damage
or its actua threat is on the United States, as the importing country. It has to choose
at the beginning of the process whether it will claim the existence of " serious damage”
or "actual threat". These are not interchangeabl e because the data requirement would
vary with the chosen situation. 1t would not bevalid to transfer atransitional safeguard
to a situation of actual threat when the claim of serious damage has failed to gain

acceptance.”

3There may be cases where a lack of information on one or more factors would not preclude a finding of
serious damage or actual threat thereof.
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We are of the view that this claim would normally be considered as a preliminary issue which could
have abearing on our analysis of this section of the panel report. However, in view of our conclusion
on the US determination, we address this claim of India in paragraph 7.53.

7.32  Wewill proceed in the following way: wewill first make general comments on the US Market
Statement. Then, wewill comment on some of the factorsmentioned by the United Statesin the Market
Statement; wewill also deal withthefact that certainfactorswerenot addressed by CITA. Subsequently,
we will address the issue of causation. Thereafter, we will make an overall assessment of the US
determination, taking into account the specific requirements mentioned in Article 6.2 and 6.3 of the
ATC.

7.33  We commence with two general remarks. First, the US Market Statement, which according
to the United States constitutesthetotality of theinformation used by CITA in making its determination,
defines specialy the product category on which the safeguard action was to be applied: woven wool
shirtsand blouses, category 440. However, much of thedataarenot related to that * particular industry”
or to that specific segment of production, asrequired by Article 6.3 of theATC. Thefollowing Section,
entitled “ Industry Profile’, statesthat the entire woven shirt and blouse sector includes approximately
748 establishments. In a later statement which it submitted to this Panel in an annex to its first
submission as relevant evidence for this case, the United States informed the Panel that the specific
woven wool shirt and blouse industry was composed of some 15 firms and that the production of two
of these firms represented at least 60 percent of the total domestic production of that industry.
Nonetheless, in its discussion of serious damage to the US industry, in Section I111:A of its Market
Statement, the United States provided employment, man-hour and wage information for the woven
shirt and blouse industry but not for the woven wool shirt and blouse industry. Similarly, all of the
information in Section 111: B of theMarket Statement was based on statements provided by firmsmaking
woven shirts and blouses generally. Whileit was asserted that “ [i]n genera, thisinformation applies’
to the woven wool shirt and blouse industry, it is not clear to what extent the referencesto “ severa”,
“some’, “most”, etc. companies in the woven shirt and blouse industry would apply to the woven
wool shirt and blouseindustry which represents such asmall portion of thelarger industry. Thesevague
industry statements could have been made more precise since the United States did so a few months
after, asevidenced in alater statement which it submitted to thisPanel in an annex toitsfirst submission
as relevant evidence for this case. For instance, it should have been possible to provide information
on salesand profitsfor 1994 or 1993. Second, initsMarket Statement, the United States did not make
any reference to several factors listed in Article 6.3 of the ATC. The United States did not mention
anything about the factor of “productivity” or “inventories’ or “exports’, al of which could have
had some bearing on the overall determination by the United States.

7.34  We now turn to an examination of the specific elements of the US Market Statement. The
Market Statement contains six headings under Section 111: A “ Serious Damage to the Domestic Industry” :
(1) US Production, (2) Market Share Loss, (3) Import Penetration, (4) Employment, (5) Man-Hours,
(6) Total Annual Wages. Then, therearea so six headingsunder Section I11:B, “ Industry Statements’ :
(1) Employment, (2) Sales, (3) Profits, (4) Investment, (5) Capacity and (6) Prices. We note in this
regard that of the eleven economic variables mentioned in Article 6.3 of the ATC no information or
comment is provided in respect of productivity, inventories and exports.
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7.35 ‘A Serious Damage to the Domestic I ndustry”
“1. US Production”

“US production of woven wool shirts and blouses, Category 440, declined during the
first nine months of 1994, falling to 61, 000 dozen, 8 percent below the 66, 000 dozen
produced during January-September 1993. (Table I1)”

Although the accuracy of the US production statistics was questioned by Indiain general, India did
not raise any specific questions about these statistics.

7.36  “2. Market Share Loss’

“The share of the US woven wool shirt and blouse market held by domestic manufacturers fell
from 53 percent in 1993 to 40 percent during the first nine months of 1994. (Table I1)”

India submitted US statistics showing that in 1993 and 1994 most of the production was exported®.
When requested by the Panel to provide pertinent data, the United States stated that US export data
were not reliable because exporters did not have an incentive to report such exports. In its rebuttal
submission, the United States estimated that possibly some 10 percent of the US production was being
exported but dueto the non-reliability of export data, CITA did not provideany export datainitsMarket
Statement.

7.37  The absence of export data means that the US statistics do not provide reliable indications of
changes in market share, i.e. share of apparent domestic consumption. The unavailability or questionable
accuracy of government-compiled data cannot constituteavalid reason for not making some assessment
of the impact of exports. In alater statement which it submitted to this Panel in an annex to its first
submission as relevant evidence for this case, the United States declared that “ The assessment is based
on discussion with and information provided by trade associations, labour unions, and direct surveys
of individual companies’. The United States should have been able to obtain more accurate data for
itsMarket Statement from these sources or even directly from the fifteen or so producersin this sector.

7.38 “3. Import Penetration”

“The ratio of imports to domestic production increased from 88 percent in 1993 to
151 percent during January-September 1994. (Table I1)”

These data were not challenged by India
7.39 “4. Employment”
“ Employment in the industry producing woven shirts and blouses including shirts and

blouses made from wool declined to 31, 929 production workersin 1994, six percent
below the 1993 level and a loss of 2, 125 jobs. (Table I11)”

*India stated that in 1993 the US production was 82000 dozen and exports were 85000 dozen and in 1994
production and exports were 76000 dozen and referred to a publication by the US Department of Commerce,
USImports, Production, Markets, ImportsProduction ratiosand Domestic Market Sharesfor Textileand Apparel
Product Categories, various Editions.
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This information is not the information required by Article 6.3 of the ATC asit is not specific to the
particular industry producing products of category 440, i.e. woven woal shirtsand blouses. In alater
statement which it submitted to this Panel in an annex to its first submission as relevant evidence for
this case, the United States was more specific and put forward the number of jobs lost as 15 between
1993 and 1994 (and 12 between June 1994 and June 1995 and nine for the first half of 1995) in the
specific sector under examination. The text of the Industry Statement on employment was not related
specifically to the particular industry for which therestraint wasimposed: “ Several companiesreported
declines in their employment, some of which were specifically attributed to the impact of competitive
imported goods ..." .

7.40 “5. Man-Hours’

“ The average annual man-hourswor ked dropped from 62.5 million man-hoursin 1993
to 58.9 million man-hours in 1994, a six percent decline. (Table IlI)”

As Table 111 makes clear, these statistics were for the entire woven shirt and blouse industry and no
data whatsoever were submitted for the woven wool shirt and blouse industry. In a later statement
which it submitted to this Panel in an annex to its first submission as relevant evidence for this case,
the United States was more specific and stated that there was a drop from 433,000 man-hoursin 1992
to 382,000 man-hours in 1994, an 11.8 percent decline in the specific sector under examination.

741 “6. Total Annual Wages’

“The total annual production worker wages fell from $423.1 million in 1993 to
$411.2 million in 1994, a three percent decline. (Table I1)”

These statistics did not relate to the woven woal shirt and blouse industry but covered the entire woven
shirt and blouse industry. In alater statement which it submitted to this Panel in an annex to its first
submission as relevant evidence for this case, the United States was able to submit relevant data for
the specific segment of the industry from 1992 to June 1995.

7.42 “B. Industry Statements’

Under Section I11:B of the Market Statement, the United States provided statements on the
industry which, it pointed out, were* based oninformation supplied by individual USfirmsdomestically
producing shirts and blouses ... In genera, this information applies to companies producing men’s
and women’s woven wool shirts and blouses”.*° This reference made by the United States that “In
generd, this information applies to the [relevant industry] ...” does not meet the requirements of
Article 6.3 of the ATC that theinformation must rel ate to the particular industry object of the safeguard
action, i.e. the industry producing woven wool shirts and blouses.

7.43 “1. Employment”
“Several companies reported declines in their employment, some of which were

specifically attributed to the impact of competitive imported goods. Some employment
declines were in the range of 25-30 percent”

“OWe note that for Part A of the Market Statement the information relates often to woven shirts and blouses
while for Part B of the Market Statement, the information is provided for the even wider sector of “ shirts and
blouses’. The United States adds that “ In general, thisinformation applies to companies producing men’'s and
women's woven wool shirts and blouses” .
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We refer to our comments made in paragraph 7.39. There is no information specific to the particul ar
industry in the Market Statement.

7.44 "2 Sales’
“Most companies reported sales declines as they lost market share to lower priced
imports. Somecompaniesexperienced salesdeclinesof 20 percent or more.” (emphasis
added)
No details or factual evidence was submitted. In addition, there is no information specific to the
particular industry in the Market Statement. We note that in alater statement which it submitted to
this Panel in an annex to its first submission as relevant evidence for this case, the United States said:
“The two largest US manufacturers of woven wool shirts and blouses, representing
over 50% of domestic production, have reported stagnant sales during the last half
of 1994 and the first half of 1995.”
There appears to be a contradiction between the two statements.
7.45 “3. Profits’
“Profit margins have been eroded across the board in the wool shirt industry as raw
material cost increased while companies were unable to raise prices because of low-price

import competition.”

Thisstatement isvague and imprecise. Itisunclear what “ erosion” of profit margin meansin concrete
terms, as it has not been quantified.

7.46 “4. | nvestment”
“Investment levels are stagnant across much of the industry.” (emphasis added)
However, in the chapeau of Section I11:A, the United States stated that “ ... surging imports, ... have

resulted in loss of ... investment”. Both statements are vague and imprecise and appear to be
inconsistent.

7.47 “5.  Capacity’

“Several companies reported a decline in capacity. One company reported ending
all outside contracting production (formerly about 25 percent of its manufacturing),
representing the equivalent of closing four plants. The company’' s own manufacturing
plants are now running at only 70 percent of capacity. Furthermore, this company
also operates several woolen fabric mills which supply the apparel manufacturing plants,
and these apparel manufacturing plants, and these mills are now running at about 65
percent of capacity.”

It isunclear to what extent these statements are applicable to the specific woven wooal shirt and blouse
industry. It is said that one company was “running at only 70 percent of capacity”, but no further
explanation isgiven. The question thus arises whether this capacity utilizationislower or greater than
the preceding year. The reference to the fabric mills is to a different industry.
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7.48 “6. Prices’

“Prices of domestic products, manufactured mainly from USmade fabric, are
substantially higher than import competition.”

Based on Table 1V, submitted under Part 1V of the Market Statement on “ Attribution”, it appears that
the world average price was $187.23, the US average price was $525-550 and Indid' s average price
was $133.85. This difference in pricesin itself indicates nothing about the state of the particular US
industry.

Causation

7.49  We notethat the United States referred explicitly to the * causation” issuein itsindustry statement
concerning employment, sales and profits. The United States aso stated in the chapeau of Section
I11:A of itsMarket Statement: “ The combination of highimportslevels, surgingimports, and low priced
goods from these countries have resulted in loss of domestic output, market share, investment,
employment, man-hoursworked, and total annual wages.” However, wenotethat, asfar asthealeged
effects of imports are concerned, the United States referred to a series of factors (in Section 111 A and
B of its Market Statement) which do not contain any specific data concerning the industry producing
woven wool shirts and blouses alleged to have suffered serious damage or actua threat thereof.
Moreover, whilethechapeau of Section I11: A mentionsalossininvestment, paragraph 4 of the Industry
Statement section states that investment levels were stagnant. We also note that concerning the loss
of profits (Industry Statement), the United States' alegation concerning un-quantified cost increases
weakensthe causation analysi sbecause the United States statesthat factorsother than increased imports,
such as increases in prices of raw material, were contributing to damaging the wool shirt industry.
Concerning the causation referred to in the sub-section on lost sales (Industry Statement), the United
States stated that some companies|ost sales asthey lost market shareto lower priced imports; however,
without any export data, market shares would not have been adequately determined. The aleged declines
in employment (Industry Statement) were said to be specifically attributed to the impact of competitive
imported goods, but the declines were not specific to the particular industry of woven wool shirtsand
blouses. Concerning the alleged declinein the utilization of capacity, the absence of export data affects
the information on utilization of capacity, and brings doubts as to whether the reduction of utilization
was due to a reduction in exports. In addition to the above specific deficiencies, the United States
did not explain how imports may have increased by some 80,000 dozen in the first nine months of
1993, while domestic production decreased by only 5000 dozen.

7.50 Finally, but not the least, the clear wording of Article 6.2 of the ATC “ ... Serious damage
or actud threat thereof must demonstrably be caused by ... and not by such other factorsastechnological
changes or changes in consumer preference” imposes on the importing Member at least an explicit
obligation to address the question whether serious damage or actual threat thereof to the particular
domestic industry was caused by changes in consumer preferences or technological changes. The
importing Member remains free to choose the method of assessing whether the state of its particular
domestic industry was caused by such other factors as technological changes or changes in consumer
preferences, but it must demonstratethat it has addressed theissue. The United States made no mention
of thisissue in its Market Statement.

3. Overall Assessment of the US Deter mination

7.51 In assessing the US determination in relation to the provisions of Article 6.2 and 6.3 of the
ATC, wereach thefollowing conclusion. As discussed in paragraphs 7.25 to 7.28 including footnote 38,
Article 6.3 of the ATC lists eleven economic factors which must be “ considered” or “ examined” by
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the importing Member in making its determination, for the particular industry for which the measure
isimposed, whichin the present caseisthewoven wool shirtsand blouses, category 440. Thosefactors
are: output, productivity, utilization of capacity, inventories, market share, exports, wages, employment,
domestic prices, profits and investment. Wefind that the United States did not examine eight of these
factors, i.e. productivity, utilization of capacity, inventories, exports, wages, employment, profitsand
investment, in the context of the particular industry, i.e. the woven wool shirt and blouse industry,
and the United States gave no explanation for not doing so. For five of these factors (utilization of
capacity, wages, employment, profits and investment) some information was provided only for the
broader shirt and blouse or woven shirt and blouse sectors without being adequately related to the
particular USindustry. Theabsence of any dataon exportsalso vitiatesthe statements on market shares,
salesand utilization of capacity for the purpose of demonstrating serious damage or actua threat thereof
as well as causation. In addition, the information provided is often vague and imprecise both in the
Section I11: A and B. Since the United States did not include any specific information for the particul ar
industry concerned, it, therefore, could not make any convincing analysis asto the causation of serious
damage or actual threat thereof to that particular industry of woven wool shirtsand blouses. TheUnited
States did assert in the chapeau of Section I11:A of the Market Statement that imports had resulted in
various losses (domestic output, market share, investment, employment, man-hours worked, and total
annual wages) for USindustry, but theUnited Statesfail ed to tietheeffects of importson those economic
variables to the particular industry aleged to have been damaged by such imports. Moreover, the
United States did not addresstheissue of whether the alleged state of the particular industry was caused
by technol ogical changesor changesin consumer preferences. Finaly, theUnited Statesdid notinclude
any explanation astowhy it was not ableto collect specific or more preciseinformation for the particular
industry when making its determination, while it was able to develop such data a few months after
(as evidenced in a later statement which the United states submitted to this Panel in an annex to its
first submission as relevant evidence for this case).

7.52  For al these reasons, and recognizing that the right of importing Members to take safeguard
restraints must be exercised within the parameters laid down in Article 6 of the ATC, we reach the
conclusion that, on its face, the US determination did not respect the requirements of Article 6 of
the ATC. Thisisnot to say that the Panel interprets the ATC asimposing on the importing Member
any specific method either for collecting data or for considering and weighing all the relevant economic
factors upon which the importing Member will decide whether thereis need for a safeguard restraint.
The relative importance of particular factors including those listed in Article 6.3 of the ATC is for
each Member to assess in the light of the circumstances of each case. The importing Member must,
however, comply in its determination with the requirementsthat (i) at least all economic factorslisted
in Article 6.3 of the ATC are “ considered”, asindicated in paragraphs 7.25 and 7.26 above, and (ii)
theimporting Member meet the explicit requirement to confirm that theincreasein importsisthe cause
of the serious damage or actud threat thereof to the particular domestic industry and that the state of
that industry is not caused by such other factors as technologica changes or changes in consumer
preferences.

4, Serious Damage or Actual Threat Thereof

7.53 Asdiscussedinparagraph 7.31, Indiarequested asupplementary finding on theissue of serious
damage or actua threat thereof. We note that the Diplomatic Note did refer to serious damage or
actual threat thereof, whilethe US Market Statement and the notification on 23 May 1995 in the Federa
Register were limited to an allegation of serious damage. We do not consider, however, that we need
to decide whether serious damage or actua threat thereof isa single concept; whether serious damage
is a shorthand for the expression “ serious damage or actua threat thereof” ; whether actual threat of
serious damage is but alower level of serious damage; whether the two expressions refer to different
types of market situationin theimporting market; or even whether the Diplomatic Note and the Market



WT/DS33/R
Page 76

Statement together form asinglerequest for consul tation with serious damage being used as a shorthand
expressionfor seriousdamageor actual threat thereof. Whether the United Stateswanted to demonstrate
“serious damage” or, assuming they aredistinct standards, “ actual threat thereof” or “ serious damage
or actual threat thereof”, it would have had to demonstrate the effects of imports on the particular
domestic industry with reference to at least the eleven factors listed in Article 6.3 of the ATC.
Therefore, inview of our conclusionsin the previous paragraphs concerning these factors, we consider
that the US demonstration, contained in the Market Statement which is the totality of the information
used by CITA for itsdetermination, does not support adetermination of serious damage or actual threat
thereof, as asingle or as two separate concepts. Similarly, the deficiencies we found in the analysis
of causationinthe US Market Statement would apply whether theincreased quantities of importswere
alleged to have caused serious damage or actua threat thereof as a single or astwo separate concepts.

5. The Obligation to Consult and the Alleged Need for TMB Endor sement

7.54 India adso claims that, on its face, the US measure is inconsistent with the procedural
requirements of Article 6 of the ATC. Indiaargued that the procedura requirements of Article 6 of
the ATC arethefollowing: a) the Member proposing to take safeguard action shall seek consultations;
b) the request shall be accompanied by specific factual information; c) if consultationsfail and an action
is taken, the TMB shall promptly conduct an examination; d) following that examination, the TMB
shall make the appropriate recommendations. For India, the referenceto the word “ shall” means that
all these procedura requirements must befulfilled for asafeguard action to be consistent withthe ATC.
India, therefore, claims that the United States could not justify its restraint as a response to an actual
threat of serious damage because the US Market Statement dealt only with the existence of serious
damage.

7.55 India aso claims that the US measure is inconsistent with Article 6 because the mandatory
prior consultations were not held on the measure for which the United States obtained TMB
“endorsement”. According to India, the US measure was never endorsed by the TMB because the
TMB endorsed a measure different from the one which formed the basis of the US decision to impose
a safeguard action and different from the one on which India and the United States had consulted.
India claims that the TMB endorsed a measure to compensate for an increase of imports which were
causing athreat of serious damage, while the United States imposed, and India and the United States
consulted on, a safeguard action to compensate for an increase of imports which was causing serious
damage to the domestic industry.

7.56  With respect to India’s claim that the United States consulted on, and referred to the TMB,
ameasureto compensatefor serious damageand not ameasureto compensatefor actual threat of serious
damage™, we consider that since we have concluded that the US determination did not respect the
requirements of Article 6 of the ATC, irrespective of whether serious damage or actual threat thereof
is a single or two separate concepts, it is not necessary for us to rule on the issue of whether the
consultationswereproperly held, or ontheissue of whether the TM B made arecommendationin respect
of the measure on which the United States had consulted with India.

“Werecall that the US Diplomatic Note requested consultations in respect of sharp and substantial increase
in imports from India of the products in category 440 which were causing “ serious damage or actual threat thereof”
to the domestic industry, the US Market Statement was entitled “ Statement of Serious Damage: Category 440"
and the notification on 23 May 1995 in the US Federa Register stated that “ the sharp and substantial increase
in imports of woven wool shirts and blouses, Category 440, is causing serious damage to the USindustry producing
woven wool shirts and blouses’.
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7.57  Concerning India's claim that the US restraint is invalid because the TMB did not endorse
the measure which the United States attempted to justify in the Market Statement and on which
consultations were held, we note that under Article 6.10 of the ATC, the United States, should it be
entitled to impose arestraint, could do so without TMB authorization, athough it would be required
to refer the matter to the TMB for appropriate recommendations. Article 8.9 of the ATC confirms
that the recommendations of the TMB are not binding:

“The Members shall endeavour to accept in full the recommendations of the TMB,
which shall exercise proper survelllance of the implementation of such
recommendations.” (emphasis added)

We, therefore, reject India's claim that under the ATC a safeguard action can be maintained only if
adequately endorsed by the TMB.

E. Alleged Retroactive Application of the Safequard

7.58 Indiaalso claims that the decision of the United States to set the period of application of the
safeguard action starting from the date of the request for consultations violates the provisions of the
ATC, in particular Articles 1.6 and 2, aswell as Article XI1I of GATT 1994 because the safeguard
action should be applied and made effective only after the expiry of the 60-day consultation period.
The United States objected to the right of Indiato invoke a violation of Article X111 of GATT 1994
in support of its claim and urges the rejection of this claim. In view of our conclusion that the US
determination did not respect the requirements of Article 6.2 and 6.3 of the ATC and that, therefore,
theUS measureviolated the ATC, we need not consider whether the date of application of that measure
was consistent with WTO rules.

F. India's Claim that Article 2 of the ATC was Violated

7.59  Sincewe conclude that the safeguard action taken by the United States violated the provisions
of Article 6 of the ATC, it isour view that the United States applied a restraint not authorized under
the ATC, which, therefore, constitutes also a violation of Article 2.4 of the ATC.

* * x % %

VIII CONCLUSIONS

8.1 We conclude that the USrestraint applied as of 18 April 1995 on imports of woven wool shirts
and blouses, category 440, from India and its extensions violated the provisions of Articles 2 and 6
of the ATC. Since Article 3.8 of the DSU provides that “ In cases where there is an infringement of
the obligations assumed under a covered agreement, the action is considered prima facie to constitute
acase of nullification and impairment”, we conclude that the said US measure nullified and impaired
the benefits of Indiaunder the WTO Agreement, in particular under the ATC. The Panel recommends
that the Dispute Settlement Body make such a ruling.





