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|. INTRODUCTION *

1. In accordance with United Nations Security Coumneslolution 827 of 25 May 1993, the
backdrop of the case before Trial Chamber Il i @éinmed inter-ethnic conflict that unfolded on

the territory of the former Yugoslavia from 1991.

2. The Prosecution charges Vojislav Se3elj (“Accused!’)politician, President of the
Serbian Radical Party (“SRS”) and a deputy in tisseinbly of the Republic of Serbia, of having
directly committed, incited and aided and abetteddrimes attributed to the Serbian protagonists
in the conflict during the period from August 19@1September 1993, and of having participated

in these crimes by way of a joint criminal entespr{“*JCE").

3. The main basis of the Prosecution’s charges isidbelogy of a Greater Serbia. The
Prosecution claims that the crimes committed werdngéegral part of the means deployed to
enable all of the Serbs dispersed across theamestof the former Yugoslavia to live in a new
and territorially unified Serbia. According to tReosecution, this goal was to be achieved through
violence, including the forcible removal of the rBarb population living in certain areas deemed

to be Serbian land.

4. The Prosecution’s argument regarding a Greaterisepears to rest on two pillars,
corresponding to the means of commission as theepator of the crimes, which are
superimposed on or substituted by the responsisliémming from instigating or aiding and

abetting the commission of the same crimes.

5. The first pillar is the allegation that the Accuseds associated with the crimes by virtue
of his participation in a JCE, which also includiedal and national authorities, such as the
President of the Republic of Serbia, Slobodan MN@S military leaders and their deputies, as
well as paramilitaries and volunteer units call&hétniks” and‘SeSeljevci. In addition to war
propaganda and incitement to hatred against nobsSevojislav SeSelj's main role was
distinguished by his involvement in the recruitmant organisation of volunteers, who were sent
into the field and integrated into units of the fidan Forces”, who are claimed to have carried
out attacks and sieges during the conflict in s&verunicipalities in Croatia and Bosnia and

Herzegovina. It is alleged that these “Serbian &grcommitted murders, acts of torture and cruel

! Judge Lattanzi only partially shares the views exptessthis introduction.
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treatment against numerous non-Serb civilians,bip@roats and Muslimslt is also alleged that

they forcibly displaced non-Serb civilians and depd them, waging a campaign of ethnic
cleansing against them. Additionally, they are saidhave committed wanton destruction of
villages and devastation not justified by militamgcessity, deliberately destroyed or damaged
institutions dedicated to religion or educationd glundered public and private property. These
same “Serbian Forces” were said to have imposetiatagee and discriminatory measures, in

collaboration with the local Serbian authorities, art of a system of persecution aimed at

expelling the non-Serb civilian population.

6. The Prosecution does not allege that the Accuseadawailitary leader, nor does it base his
criminal responsibility on Article 7 (3) of the 3ée of the Tribunal, applicable to a military or

civilian superior. Nevertheless, the Prosecutioasdattribute extensive authority to the Accused,
which he also wielded in the conflict zones thatvisted in order to boost the morale of his

troops. The Prosecution submits that the Accuseabkshed a War Staff within his party that

notably took care of logistical needs and the dgpknt of volunteers; that he was kept regularly
informed of the activities of his troops; that hedithe power to intervene with volunteers and to
promote them, and that he had even decorated sbthero by conferring upon them the rank of

Vojvoda which he himself held.

7. According to the Prosecution’s second pillar, thecdsed directly committéc certain
number of crimes, notably by public and direct deation, in speeches inciting hatred, of the
non-Serb populations of Vukovar (Croatia) and Hvtko(Vojvodina in Serbia), particularly the

Croats, and by calling for their deportation frdmege parts.

8. The final version of the Indictment — amended saiviemes — wherein all of these charges
are included contains nine counts, three of whioh eounts of crimes against humanity:
persecutions (Count 1), deportation (Count 10)umane acts (Count 11), and six war crimes
(Count 4 murder, Count 8 torture, Count 9 cruehatment, Count 12 wanton destruction of
villages, Count 13 wilful destruction done to itistions dedicated to religion or education, and

Count 14 plunder of public or private property).

9. The Accused pleaded not guilty to all the counts.dHose to represent himself and was

not assisted by counsel. At the close of the Pugget case, the Accused opted not to call any

% In its brief, the Prosecution mentions crimes committeairst) persons placetbrs de combaand prisoners of war,
without clarifying whether the Accused is also charged liese crimes. In light of the rights of the Defence, th
Chamber took into account and examined only those allegatiolisithxget out in the Indictment.
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witnesses or to present additional defence evidbefere the Chamber. Nevertheless, from the
start of this case he presented a multi-prongeeindef strategy, which varied from challenging the
legality of the Tribunal and claiming that theresmao evidence implicating him in the alleged

crimes, to stating that the charges against hineelitical and biased. Some of these grounds of
defence were the subject of pre-trial motions tiate already been adjudicated. Consequently,

they will not necessarily be included in the bodlyh® judgement.

10.  Although at first the Accused refused to concedghang to the Prosecution, as the trial
progressed his defence strategy nevertheless &gpeare nuanced. The Accused assumes and
upholds his nationalist ideology of Greater Serh@yever, he does not assign the same ends to
this ideology as the Prosecution. Ultimately, he ot challenge the existence of the majority of
the acts of violence, destruction and plunder cdiewhiin the conflict zones. The Accused did at
times contest their scale or motives, but mainktadiced himself from them by insisting that
neither he nor his men — recruited as volunteemsere involved in committing these acts.
Furthermore, he argues that, once recruited, Hisnt@ers were in any case not under his control
because they were directly incorporated into theyosélav Armed Forces (the “JNA” or the
“VRS”, depending on the period in question), whiwhd their own command and hierarchy, or
into local command structures. He pointed out that“War Staff” of his party, the SRS, which
was in fact headed by his deputy and in which he fa direct role, had no military structure
despite sounding warlike; that the distinctionvaijvodathat he bestowed upon some of his men
was not a military distinction, nor did it imply association with the SRS. According to the
Accused, some of the volunteers were also locaplpewho were already present at those
locations and who, therefore, had not been setieoconflict zones by him or his party. The
Accused submits for that matter that there werersd\groups of volunteers, some of whom were
notorious criminals and had nothing to do with “€g§ men”. He notes some confusion in
distinguishing between them; what added to thifusian, according to him, was the fact that the
label “Chetnik”, far from being exclusively appligd the SRS volunteers was, instead, rather
bandied about.

11.  Overall, the Accused presents the Serbs as bemgittims of Croatian and Muslim
aggression. He also points out that the Croats Bhaslims, respectively, initiated an
unconstitutional secession that set off a coniiovhich the Serbs were the defenders of the law.

He defines the recruitment and organisation of Maars as part of a legitimate operation to

% Aiding and abetting and instigation are proposed as alteenatbdes of participation in the crimes relevant to the
Indictment.
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defend the Serbs, including in Croatia where thalehge to their status as a constituent people
guaranteed by the Constitution, coupled with therassment and persecution, constituted a
serious threat to their existence. The Accused #sbthat these attacks needed to be taken
seriously in order to avoid a repeat of tragic diisal events. It is in this same vein that the
Accused provided a different context to his speschdich, in his opinion, galvanised his troops
and articulated his own political vision and hisarplfor society, and which the Prosecution

wrongly qualified as acts of persecution, incitebternatred and deportation.

12. The Accused also invites the Chamber to undertaketiaal analysis of the previous
judgements rendered before this Tribunal, somelothvshare the same factual basis as his case,
notably judgements iThe Prosecutor v. Mile Mrk&iet al. and The Prosecutor v. Mafdito
Krajisnik. He submits that the total or partial acquittaisl éhe findings that rejectethter alia,

the existence of a JCE and crimes against humamndgrtain places such as Vukovar, must apply
to his case ases judicata However, he invites the Chamber to bear in mivedlimited scope of

the convictions in the same cases because they areomeous or were based on grounds

irrelevant to his own case.

13.  Finally, it must be pointed out that Vojislav S¢3edoss-examined witnesses for the
Prosecution and those called by the Chamber pursadRule 98 of the Rules of Procedure and
Evidence. In his Final Brief, he provided an exhaessummary of the value that he assigned to
each individual testimony. On the other hand, heid#sl not to question the Rule 3er*
witnesses and, for the same reasons, he objecthd smmission of the written statements of Rule

92 bis, terandquaterwitnesses.

14.  Prior to conducting a more detailed analysis ofgpecific crimes with which the Accused
is charged, the Chamber, by a majority, Judge hatt@issenting, made a number of observations,
the first being a certain lack of precision in f®secution’s approach. The Prosecution initially
presents a very clear outline of the charges,istaftom paragraph 5 of the Indictment, which
states:

By using the word “committed” in this indictmenlet Prosecutor does not intend
to suggest that the Accused physically committddo&lthe crimes charged
personally. Physical commitment is pleaded onlyrafation to the charges of
persecutions (Count 1) by direct and public ethi@nigration (paragraphs 15 and
17 (k)) with respect to the Accused’s speeches ukovar, Mali Zvornik and

“ The Accused objected to the retroactive application of Ra@der and 92quater of the Rules which he deems are
prejudicial to him and violate, amongst other provisions, RulB)6of the Rules. The Chamber did not allow these
objections.
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Hrtkovci, and by deportation and forcible trangjesragraphs 15 and 17 (i)) with

respect to the Accused’s speech in Hrtkovci, andelation to the charges of

deportation and inhumane acts (forcible transf@gupnts 10 — 11, paragraphs 31 -

33), with respect to the Accused's speech in HrtkovCommitted” in this

indictment includes the participation of VojislalESELJ in a joint criminal

enterprise as a co-perpetrator. By using the wandtiated”, the Prosecution

charges that the accused Vojislav SESELJ's speedo@smunications, acts

and/or omissions contributed to the perpetratogsisibn to commit the crimes

alleged.
15.  This initial framework, which drew a clear distiiwt between the three crimes alleged to
have been committed individually by the Accused atiter crimes to which he was chiefly
associated by way of the JCE, was soon obscurdlebsubsequent allegations in the Indictment,
the Pre-Trial Brief and the Closing Brief. It appe&rom these submissions that the Accused was
ultimately a member of a JCE for all the crimeshwithich he is charged. The Prosecution merely
argues that all of the acts qualified as crimiral frimarily under the first category and,
alternatively, under the third category, wherea®wn theory of an enterprise should have drawn
a clear distinction between the crimes inherenth® purpose of the enterprise and the other
incidental crimes which were nevertheless foredeeabnsequences. The alleged criminal
purpose of the enterprise also seems to vary dapgnd the written submission. To characterise
the means of creating a Greater Serbia, the Prisecaeems to oscillate between ethnic
cleansing and a mere quest for territorial continbly the Serbs in the former Yugoslavia. The
Prosecution uses the terms *“violence” and “crimesfiscriminately to describe the criminal
purpose. Yet, these two notions cannot be considirebe equivalent, especially because the
backdrop to this judgement is a war. A war is iemgy violent, without this violence necessarily

being synonymous with a crime.

16. Some of the Prosecution’s written submissions gieeimpression that the very ideology
of a Greater Serbia is criminogenic, while othessus more on denouncing the means of its
realisation. The Prosecution’s Closing Brief alszstplates,a priori, that the Serbian military

campaign was illegal, thereby rendering futile alstinction between what may have been a
legitimate military campaign and its possible cnali derivatives, which are the only acts

punishable.

17. Added to this ambiguity are wide-ranging chargesthg Prosecution, consisting of
specifying all the possible modes of criminal coctdprovided for under Article 7 (1) of the
Statute of the Tribunal, without them necessarndgresponding to the crimes described. Thus, the
same crimes have been qualified as acts of dimotrdssion, acts attributable to the Accused by

way of participation in a criminal enterprise, adfincitement or complicity by aiding and

8
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abetting. The same crimes that are qualified asderurtorture and cruel treatment, crimes of
deportation, inhumane acts (forcible transfer), wwardestruction and plunder of public or private
property, are also described as acts of persecuBeerall, the Prosecution adopts a circular
approach according to which practically each crime multiple qualifications and each mode of

participation in the crimes seems to absorb, asuperimposed on all the others.

18.  While cumulative charging is generally permittea, @ondition that the facts allow for
this, the majority is of the opinion that it is niumore difficult to allow the indiscriminate use of
all the possible modes of liability with almost regard for the specificity of the facts. Several

judgements have already reprimanded the Prosedatidhis catch-all practice.

19. The majority considers this maximalist approachouninate, but this is not to say that it
impaired the proceedings to the point of compromgighe effective defence of the Accused. It
must be emphasised that the Accused was able sergrall of his defence arguments. The
majority merely points out that, regrettably, theod®cution’s ambiguities complicated an
approach that could have been simpler for the Butm, but also for the Defence and for the
Chamber. Both the Defence and the Chamber wergatbti to a certain degree to follow the path
forged by the Prosecution. The Prosecution’s pad-#nd final briefs should have helped to dispel
certain initial ambiguities. On the contrary, iredeof presenting, respectively, the work plan of
the Prosecution with regard to the crimes to beguand of reviewing, at the end of the trial, the
manner in which the Prosecution fulfilled its tagtke majority of the Chamber considered the
briefs to serve more as new charging instrumeiaish ®f which is aimed at presenting the entire
Prosecution theory.

20.  After brief general observations regarding the entk (Il), the Chamber endeavoured to
untangle the — at times — disparate submissiotiseoProsecution. It examined the general context
of the events covered by the Indictment (lll) befturning its attention to the crimes ascribed to
the Accused (IV) and the possible ensuing crimiaaponsibility (V).
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. MATTERS RELATING TO THE EVIDENCE

A. Excerpts from the Accused’s publications

21. The Chamber admitted into evidence numerous exxcégin the Accused’s publications.
The source of these documents was important inflicithe Chamber when considering whether
the statements contained therein were attributablidhe Accused. The Chamber did, however,

keep in mind that certain statements might have eeaggerated.

B. Unreliable testimony

22.  The Prosecution informed the Chamber of its intentiot to rely on certain witnesses as
they were suspected of having provided false inédiom® The Accused did not consider any of

those witnesses to be reliable.

23. In light of all of the evidence, the Chamber undekt its own evaluation of the
testimonies. Exercising considerable prudence vassessing credibility, the Chamber relied on

those parts of their testimony that were corrolsatdty other evidence.

C. Previous statements of “recanting” witnesses

24.  The Prosecution states that the Chamber shouldrdaageight to the previous written
statements of certain witnesses, namely Zoran RahlgébojSa Stojano¥j Nenad Jowi, Jovan
Glamaianin, Vojislav Dabi, Aleksander Stefana¥iand VS-037, because they contain key
evidence against the Accused and are substantiatlpborated by other evidence. On the other
hand, the Prosecution requests that tlvana vocerecantation of the statements they gave
incriminating the Accused should be rejected. linfroout the similarity in the attitudes of all

these witnesses, which suggests orchestration.

25. The Accused, on his part, recalls his positionriigiple that only the testimony given in

court is valid.

® Seefor example P31 wherein the Accused was questioned abmuiotitent of several of his speeches previously
admitted.Seealso Anthony Oberschall, T(E) 1982-1984.

® See “Prosecution Disclosure Regarding VS-008 and NoticBlan-Reliance on Evidence of VS-008”, confidential
annex, 17 May 2010; “Prosecution Disclosure Regarding VS-1683\atice of Non-Reliance on Evidence of VS-
1093, confidential annex, 17 May 2010.

" Judge Lattanzi gives her own evaluation of the evidenaa fre so-called “recanting” witnesses in her partially
dissenting opinion.
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26. The Appeals Chamber has often recalled the discraty powers of the judges of a Trial
Chamber when evaluating evidence on the recordvyepthat is moreover clearly set out in Rule
89 (C) of the Rules of Procedure and Evidence. Pbiser also applies to the assessment of a
previous written statement of a witness who appkaefore the Chamber, whether it relates to
evaluating the credibility of a testimony or esisiing the facts. Notwithstanding, the Appeals
Chamber has emphasised the importance for the ChHamber judges, when basing themselves
on a witness’s previous statement rather than enohal evidence, to explain why they have

inverted the preference generally givewiwa vocetestimony?

27. The Chamber has followed these guidelines set guthk Appeals Chamber when

evaluating the evidence of the so-called “recaritwmignesses.

D. Evidence relating to a consistent pattern of conduc

28. In a Decision dated 20 September 2007, the Pré-Tudge of the present Chamber
limited the admissibility of evidence concerning timunicipalities removed from the Indictment
to evidence that goes towards establishing a demsipattern of conduct, pursuant to Rule 93 (A)
of the Rules.

29. The Chamber notes that the discretionary poweh@fludges whether or not to accept the
evidence relating to a consistent pattern of conducst be exercised with caution. The Accused’s
criminal responsibility must only be sought for $koacts that can be directly or indirectly
attributed to him. An examination of similar actsat do not fall within the Indictment can
certainly help better understand the acts with Wwhige Accused is charged under particular
circumstances, but it also runs the risk of leadm@ guilty conviction based on facts that were
not relevant. Additionally, the Chamber advisest tha examination of similar facts must be
limited to only those situations where they areemsial for an in-depth understanding of the
relevant facts, without imputing to the Accusedpmssibility that falls outside the Indictment. In
this case, the Chamber notes by a majority, Judgehzi dissenting, that the evidence admitted
in respect of a consistent pattern of conduct odlyplicates very similar accusations.

Consequently, it decided, Judge Lattanzi disseptingxclude them from the proceedirfs.

8 Luki¢ and Luki, para. 614; the Chamber notes that Judges Pocar and Liisaemting on the general preference
given toviva voceevidence rather than to a written statement.

° The following municipalities were withdrawn from the Indiemt: Bijeljina, Bosanski Samac, &o, and the
Boratko Jezero/Mount BoraSnica vacation resort.

10 Judge Lattanzi deems that the Chamber should have takewittésice into consideration pursuant to the instructions
set out in the Decision of 20 September 2007, recalling that teree in respect of a consistent pattern of conduct
could be used to: (i) prove the purpose and methods of thecjoimihal enterprise charged in the Indictment, prove the

11
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E. Evidence stemming from other cases

30. The Chamber received numerous documents and testifnem other cases, pursuant to

Rule 89 (C) and Rule 94 (B) of the Rules. Therenasdistinction to be made between the
documents admitted pursuant to Rule 89 (C), whetivey stem from other cases or not. The
Chamber assessed their probative value accorditigetocontent and reliability. With respect to

facts resulting from judicial notice pursuant tol&k@4 (B) of the Rules, the Chamber recalls that
their probative value rests on a rebuttable presiampThe latter, even without being challenged
by rebuttal evidence from the Defence, is not atergid to be definitive. The Chamber may,

correctly, prefer to exclude these adjudicatedsfactfavour of evidence to the contrary, such as
for example the testimony of witnesses under cexssnination, those directly examined by the
Chamber and who appear more reliable.

degree of co-ordination and cooperation of individuals and utistits that are allegedly part of the joint criminal
enterprise, the communication, training and transferbinteers and the involvement of the Accused; (ii) kndgge

of the Accused of the conduct of the volunteers; (iii) thaegal elements of the persecution campaign in Croatia as
charged in Count 1 of the Indictmerse€ The Prosecutor v. Vojislav Se$efase No. IT-03-67-PT, “Decision on
Submission Number 311 Requesting that Chamber Il ClaréyPtiosecution’s Pre-Trial Brief”, 20 September 2007).
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[ll.  THE GENERAL CONTEXT OF THE EVENTS COVERED BY THE
INDICTMENT

A. The process of disintegration of the former Yugoshaa

1. The SFRY and Serbia

31. According to the 1946 Constitution of Yugoslavihe tSocialist Federative Republic of
Yugoslavia (“SFRY”) consisted of six Republics -ra, Croatia, Slovenia, Bosnia and
Herzegovina (“BiH"), Macedonia and Montenegro - amd autonomous regions, Vojvodina and
Kosovo. According to this Constitution, the peopdéshese Republics — with the exception of the

BiH — were all considered to be different natiomaifederal Yugoslavi¥.

32. In the late 1980s, the SFRY experienced an exterdedomic crisis that evolved into a

major political crisis. The political and constitital reform in 1988 abolished the structure of
socialist self-management and the leading roleheflteague of Communists was brought to an
end. The disintegration of this party in the earlgnths of 1990 created a political vacuum that

enabled the emergence of nationalist parties throuigthe country®

33. The secession of Slovenia, Croatia, Bosnia and dd¢esmdna, Macedonia and the
disintegration of the Yugoslav People’s Army (“JNAgave birth to the Federal Republic of
Yugoslavia (“FRY”) on 27 April 1992, which unitece®ia and Montenegrt.

2. Croatia and Slovenia

34. Slovenia gained independence following a referendmmDecember 1990 and a
proclamation on 25 June 1991, upheld by a vota@Federal Presidency on 18 July 1891.

35. The process of independence by Croatia — alreaiiatéd in the course of 1990 —

heightened tensions between the local Serbian ptipnland the Croatian authoritis.

36. On 25 July 1990, an assembly of elected represessadf the Serbian people was created.

The Serbian Assembly became the representative afighe Serbian people in Croatia.

™ Judge Lattanzi partially dissents from this account o&trets.

12 Decision of 10 December 2007, Annex, facts nos 17-18.

13 Decision of 10 December 2007, Annex, facts nos 39-45.

14 Decision of 10 December 2007, Annex, facst nos 73; P31,4B207.
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37. In December 1990 the new Constitution now defineda@a as “belong[ing] to Croat
people and [other nations and minorities] who live Croatia” without mentioning the
autonomous Serbian regions. As a result of thesendments, a new State coat-of-arms was
introduced and Croatian became the official languabhe Serbs in Croatia were no longer
considered as a constituent people of this Repub&osions between the Serbs and the Croats
heightened?®

38. During 1990 and 1991, the Serbian population inaGaoinitiated a process of gaining
autonomy from Croatian territory, with the creatwinSerbian autonomous regions called “SAQO”.
Consequently, three SAO were established in Cro8#® Krajina on 21 December 1990, SAO
Western Slavonia on 12 August 1991, and SAO SlayoBaranja and Western Srem in
September 1991 (“SAO SBWSH.

39. On 19 December 1991, SAO Krajina was renamed theulitie of Serbian Krajina
(“RSK”). On 26 February 1992, SAO Western Slavaamia SAO SBWS joined the RSR.

40. The acts covered by the Indictment only concernovak, the capital of the SAO SBWS,
whose strategic importance was due to its proxintythe Republic of Serbia, the border

essentially being formed by the Danifbe.

3. BiH

41.  The population of BiH consisted in large part of s, Serbs and Croats. In the 1990s,
the three largest political parties in BiH were teslim Party of Democratic ActionSfranka
demokratske akcij¢SDA”), the Serbian Democratic Partgrpska demokratska strank&DS”)
and the Croatian Democratic Unidfrgatska Demokratska ZajednicsHDZ”). %

42. The SDS and the Serbian Radical Party (“SRS”) wikeetwo most influential Serbian
parties in BiH. The SDS advocated protecting thebi@a nation, which it claimed was

disadvantaged by a lower birth rate of Serbs anthbydivision of Bosnia and Herzegovina into

15 Decision of 10 December 2007, Annex, fact no. 56.

18 yves Tomé, T(E) 2974 and 2975; VS-004, T(E) 3481-3486.

17 pP1137, pp. 12903, 12906-12907; P896, Articles 3-4; P897, notataly

18 Mladen Kulk, T(E) 4414, 4418-4419; VS-004, T(E) 3481-3483; P412, pegjsion of 8 February 2010, Annex A,
fact no. 18; P55, p. 2; P1137, pp. 12904 and 12997-12998.

19 Decision of 8 February 2010, Annex, fact no. 43; VS-004, B@)y and T(E) 3606 (private session); P167; P168;
P412, p. 12; P898, Article 4.

20/S-004, T(E) 3606; P261, part Il, p. 213; P412, p. 12; P950, p. 1.

%1 Decision of 8 February 2010, Annex, fact no. 1; Reynaud TheuR&)s3985.
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municipalities, effectively making Serbs an ethmimority in areas where they might otherwise

have dominate&®

43.  While the SDA advocated changing the Yugoslav fatilen into a confederation of what
remained of the partition, the SDS advocated chitfht BiH should be kept within the Yugoslav
federation. With this purpose in mind, on 24 Octob291, deputies of the BiH SDS created an
Assembly of the Serbian People in BiH (“BiH SerbiAssembly”), separate from the BiH
Assembly. That same day, this new Assembly decidetbly, that in accordance with its right to
self-determination, the Serbian people of BiH worgdain in the Yugoslav State consisting of
Serbia, Montenegro, SAO Krajina, SAO SBWS and ottegritories that wished to join. In
November 1991, a referendum organised by the Sk8iwed a vote of 100% in favour of
unification with the Yugoslav State. On 21 Novemké®1, the BiH Serbian Assembly ratified
the proclamation of the BiH SAOs, declaring its pop for the JNA in defending the Yugoslav
State, calling for the mobilisation of the Serbsl @moclaiming all municipalities with a Serbian

majority as being part of the Yugoslav federafidn.

44.  Should it not be possible to keep BiH within Yugosh, the SDS proposed the secession
of Serbian territories so that the Serbs could memaithin Yugoslavia. The SDS thus
implemented a policy of creating “regions” (regibsation), wherein the Serbs were the majority.
Between September and November 1991, at least @ixneinities of municipalities became

Serbian Autonomous Regions or Districts (SA&s).

45. Between December 1991 and April 1992, the SDS sified measures to take political
control at municipal level, including in some mupalities where the Serbs were a minority. The
armed forces — which included the JNA, paramil@syiocal Territorial Defence (“TO”) units and
special police units — supported taking controlthis way, at the request of the BiH Serbian
Assembly?®

46. On 9 January 1992, the BiH Serbian Assembly prowdi the Serbian Republic of BiH,
renamedRepublika Srpsk&'RS”) on 12 August 1992. The SDS formed an inceleat Serbian

22 Decision of 10 December 2007, Annex, fact no. 78; Decisfo?3 July 2010, Annex, fact no. 1; Sulejman ¢;hi
T(E) 12530. The SDS of the BiH, presided over by Radovarad&i, was created in July 19986eP931, p. 31;
P1137, p. 12896).

23 Decision of 23 July 2010, Annex, fact no. 3; P1248, pp. 6, 12.

24 Decision of 10 December 2007, Annex, facts nos 93 and 96;i@ecis23 July 2010, Annex, facts nos 20-22, 32-
35; P931, pp. 8, 13-14, 36-37, 41, 42 and 47; P940; P944, pp %5, i 3.

25 Decision of 10 December 2007, Annex, facts nos 88-89; Deaifias July 2010, Annex, facts nos 15-19 and 23;
P877, para. 43; P878, T. 29623-29624; P919.
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government and Biljana Pla¥Sand Nikola Koljevt, two former members of the collective
Presidency of BiH, became Acting Presidents ofSaebian Republic of BiH. Gradually, the three
ethnic groups armed themselves and the situatiomineeed to deteriorate with the creation of

paramilitary formations and Serbian volunteersewesal sectors of Bil4’

47.  While maintaining its position that BiH should reima part of a federal Yugoslavia, in
February 1992, the SDS was in favour of creatingreederation in BiH as the only alternative to
war. For its part, the SRS wanted a confederatmnposed of three entities, providing that the

Serbian federal unit would be entirely free to eotaer inter-state alliancég.

48. Following a declaration of independence by BiH orMérch 1992, an open conflict

erupted in BiH between units of the JNA, alreadgsent in the territories, and the local Muslim
forces under the control of Alija I1zetbegéyPresident of the BiH Presidency. On 16 April 1992
an imminent state of war was declared in the SerBiapublic of BiH and general mobilisation
was ordered?

49. On 12 May 1992, Radovan KaraélzPresident of the RS, and M¢oio KrajisSnik, the
President of the Assembly of the Serbian RepulfliBid at the time presented the “six strategic
objectives of the Serbian people in BiH". This ‘@#&gic Plan” aimed to: (i) remove the borders
separating Serbian territories; (ii) establish leosdseparating the Serbian people from the other
two communities; (iii) divide Sarajevo into two p@r— one Serbian and the other Muslim.
According to Prosecution Expert Witness Reynaudufikes, the operations to take control of the
municipalities of BiH in April and May 1992 were ilne with the implementation of this
Strategic Plari’

%6 Decision of 23 July 2010, Annex, facts nos 48, 49, 51; Decisi 10 December 2007, Annex, facts nos 97-99, 103-
104, 108; P878, T(E) 29623; VS-037, T(E) 14865-14867.

27 Decision of 10 December 2007, Annex, facts nos 65, 113, DUz, . 8etc. The implementation of the declaration
was nevertheless subject to the recognition by the intersttommunity of the independence of Bid¢éDecision of

10 December 2007, Annex, fact no. 65); Decision of 23 July 2848ex, fact nos 42 and 64; P257, p. 5; P644, p. 13;
P878, T. 29624 and 29625; P956, p. 2. In the summer of 1892, were approximately 60 paramilitary groups present
on the territory of RSseeP974, pp. 1 and 5). The Serbian Republic of BiH consigteditonomous Serbian regions
and districts — including the RAK — and was intended to farpart of the Yugoslav federatiosegDecision of 10
December 2007, Annex, fact no. 113 and Decision of 23 Jul§), 20inex, fact no. 62).

28 p257, p. 4; P949, pp. 4 to 6; P1198, p. 2.

2% Decision of 10 December 2007, Annex, facts nos 81, 167, 1&isibe of 23 July 2010, Annex, facts nos 108 and
129; P31, T. 43325, 43326, 43695; P953, p. 1; P956; P992, pp. 46-49.

%0 Decision of 10 December 2007, fact no. 193; P870, p. 1; Reynauth@hs, T(E) 4033; P261, part Il pp. 155-156.
During this same session the Assembly elected Radovan KarBdina Plavat and Nikola Koljevt as members of
the Presidency of the Serbian Republic of BiH, and apmbiGeneral Ratko Mladias the commander of the VR&€
P966, pp. 2-3).
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50. The SDS Crisis Staffs of the Serbian Republic dfl Biere established and became fully
operational between April and May 1992. Since thisi€ Staffs were municipal organs, they
intervened when the Municipal Assembly could noffilfuts functions due to the state of

emergency, and therefore replaced both the Muridipaembly and the Executive Committee.
These staffs consisted of the President of the Mpai Assembly or the President of the
Municipal Executive Committee in municipalities ia Serbian majority, of the President of the
SDS municipal section in municipalities where thertl8 were a minority, and of local JNA
commanders, the chief of the Serbian police anaddnemander of the Serbian TO. As governing
municipal bodies, the Crisis Staffs exercised angver civilian, military and paramilitary

affairs>?

51. In August 1992, there were barely any non-Serlisinefnany of the BiH municipalities,
such as Zvornik, where Slobodan Milo&esisecurity services operated. The Muslims and Groa
in the RS gradually lost their jobs and by the @fidl992, almost all the members of these
communities had been dismissed. On 23 and 24 Noeeid92, the RS Assembly adopted a flag
— identical to that of Serbia — and an RS coatrofsaand a national anthem. In the spring of 1993,
Slobodan MiloSewi approved the Vance-Owen Peace Plan for BiH, whisided the country
into ten regions in an attempt to balance the caipo of the ethnic groups and avoid an
intervention by Western states and NATO. Accordimghe Accused, the SRS and the authorities
of the RS were more in favour of the Owen-Stoltegld@lan, which was based on a federation of
three cantons, each representing the three comewmit BiH, but it was rejected by the BiH

Muslim authorities who wanted to maintain the urmityBiH.>?

B. Political parties founded by the Accused

52. The Accused founded the SPO in March 1990 with \rkSkove, who became its
leader. The SPO advocated a return to a monarbleydéfence of the Serbian nation, of the
Serbian tradition and of the Serbian people whoSR® claimed were burdened by the threat of
genocide. According to the Accused, the SPO definle ideology of a Greater Serbia until

1991, before abandoning that direction. Followimngagreements between Vuk Draskoand the

%1 Decision of 10 December 2007, Annex, facts nos 100-101,0édsion of 23 July 2010, Annex, facts nos 111-113,
117, 121; P957.

32 yves Tomg, T(E) 3115-3116; Decision of 10 December 2007, Annex, facll#6; P31, T. 43326- 43328, 43330
and 43331; P47, pp. 1, 2, 12; P161; P387; P644, pp. 23-24, 26; P847,R998, p. 9; P1214, pp. 1, 3; P1211, p. 1,
P1137, T. 13081-13082; P1308, pp. 6-7. According to expert Theunerd, theeaspects of the Vance-Owen Plan was
the demilitarisation of the region carried out by the UnNiadiions’ Peace-keeping Forces, including the withdradal o
the JNA 6ee Reynaud Theunens, T(E) 4024, 4239-4241).
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Accused, on 18 June 1990 the latter founded thei@eChetnik Movement (‘6P”) and became

its leader>

53.  According to Prosecution Expert Witness Yves Tgntie programme of theC® was

aimed at creating a Greater Serbia. This Greatdsisseould expand the borders of the federal
state of Serbia to include Serbian Macedonia, Sartilontenegro, Serbian Bosnia, Serbian
Herzegovina, Serbian Dubrovnik, Serbian Dalmatiarbtn Lika, Serbian Kordun, Serbian
Banija, Serbian Slavonia and Serbian Baranja. Fitsnereation, the SP asserted the need to
implement a policy of protection of the Serbian plagion against what they referred to as

Croatia’s “new genocidal policy*

54.  In August 1990, the Serbian authorities refuseckgister the 6P as a political party. The
reason given was that the name chosen — the “$e@hatnik Movement” — recalled the crimes
perpetrated against the population during the S®darld War. In December 1990, the Accused
ran as an independent candidate in the presideiéiations and received approximately 100,000

votes™®

55.  On 25 February 1991, the Accused, LjubiSa Petkand Tomislav Nikoli founded a new
political party, the Serbian Radical Party (“SRSWHith a view to merging a branch of the
People’s Radical Party (“NRS”) and th€® At the close of the Assembly session that gae b
to the SRS, the Accused was elected Presidenedb®S5. Aleksandar Stefanéyvalso a member

of the central administration of th€'B, was elected Secretary General of the $RS.

56. According to Tomt, the aims of the SRS were essentially the santieoas of the 6P: to
build a unified Serbian State or a Greater Serbdgpendent and free, comprising all of the Serbs
and all Serbian territories, and extending the émrdalong the Karlobag-Virovitica-Ogulin-

Karlovac line. According to the Accused, this bardefined the western border of this Greater

%yves Tomé, T(E) 2968; Aleksa Efi T(E) 10321-10322, 10448, 10450-10451; P31, T. 42884, 42885, 43130;431
44123; P106; P108; P153, pp. 43-55; P14t |, pp. 80-81; P686; P998, p. 4; P1180, pp. 13-15.

% Yves Tomé, T(E), 2968-2969; P27, pp. 1-2; P1263, p. 2.

% Statement of the Accused pursuant to Rul®i84T(E) 1863; Yves Tondi T(E) 2982; P164, part |, p. 83; P1264, pp.
3-4; P1265; P1264, pp. 1-3; C10, para. 6.

%6 p31, T. 42883; Yves Todi T(E) 3015; P153, pp. 2-7; P164, part |, pp. 84-85; Statenfiehe dAccused pursuant to
Rule 84bis, T(E) 1897-1898; C10, para. 8; C12, para. 36; C18, para. 8SSRBewas registered as a political party with
the Ministry of Justice of Serbia on 25 February 19@&EP901, p. 1).
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Serbia and represented a Serbian nation based eorShtokavian language, irrespective of

religion. For the Accused, Greater Serbia was Xotusive goal of his party’.

57.  The building of this State was to be done in twag#s: firstly, the creation of Western
Serbia, unifying the Republic of Serbian Krajin&k8K”) and the Serbian Republic of BiH —
subsequently name®&epublika Srpska“RS”) — or the annexing of these western Serbian
territories to the Federal Republic of Yugoslaviadasecondly, the unification of all Serbian

territories within a Greater Serbia.

58. The SRS had a two-tiered structure: (i) a main do#re principle organ of the Party
consisting of 50 members and based at the Partygnesters in Belgrade; and (ii) municipal
boards and sub-boards that were active in smadllitees and villages. The municipal boards
consisted of a president, vice-presidents and #oseof the £P, which also had its own

president?®

59. The SRS also had branches in Vojvodina, in Croa@tiaBiH and in Montenegro. The
presidents of these external branches of the SR8:vilrago Bakré for Montenegro, Nikola
Poplasen for RS, Rade Leskovac for the RSK, Majgkdv& for Vojvodina, and Jovan

Glamasanin was the co-ordinator and the Accused’s defmutyojvodina.*°

60. On 6 April 1991, for the purpose of protecting Berbian people in case of danger, the
SRS created a Crisis Staff — led by LjubiSa Petkolitherto the Vice-President of the SRS —
under the political leadership of the Accuééd.

61. In the beginning, the mandate of the Crisis StadEWimited to humanitarian activities,
notably providing assistance to Serbian refugeesheamdling information regarding prisoners of
war. On 1 October 1991, two days before an immirtiergat of war was declared in the SFRY,
the central Crisis Staff of the SRS, headed by iBmtPetkow, was renamed the central “War

37 Yves Tomé, T(E) 3029-3030; Aleksandar StefangVvi(E) 12088-12089, 12092; P164, part |, pp. 84-92; Statement
of the Accused pursuant to Rule 184, T(E) 1881; P31, T. 43220-43221, 43464-43465, 43814; P33, p. 4; P354pp.
7, P56, p. 1; P70, p. 1; P153, pp. 9-15; P329, p. 1; P547,4H%; 21209, p. 7; P1177 p. 1.

%8 P31, T. 43989; Yves Toh)iT(E) 3120; P164, part |, pp. 91-92; P1208, pp. 10-11; P1209, p. 7.

%9 Statement of the Accused pursuant to Ruldi84T(E) 1932. Yves Tondi T(E) 3028-3029; P31, T. 43952, 43491-
43493; P153, pp. 8-9, 16-22; P1062; C10, paras 10 and 27; VS-007, T(E§@D2€closed session).

“0yves Tomé, T(E) 3028; P164p. 87; P213, p. 8; P1198, p. 2; P1202, p. 1; P1214, p. 3; PA290The SRS War
Staff in BiH was headquartered in Banja LukadP261, part Il, pp. 167-168; P974, p. 6).

“! Ljubiga Petkowi remained the chief of the War Staff until June 1992, the datwhich he was replaced by Zoran
Drazilovi¢ (seeP261, part Il, pp. 37-38, quoting P217, p. 4; C12, para. 14; 2t8, 42). C10, para. 8; C18, para. 12;
C13, pp. 15-16; Yves Toi T(E) 3037-3038; Reynaud Theunens, T(E) 4357-4358, in which EXpeunens points
out that he did not have any documents in his possessiantione that the Accused was in command of the SRS
Crisis Staff.
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Staff” and was tasked with providing support to #reny. Working groups were also formed to

ensure greater efficiency and better organisaticthe)volunteeré.2

62. The S'P became a section of the SRS, which was officiatyistered. Members of the
SCP were also considered members of the SRS. Undeuthority of the SRS, th&’8 executed
its mandate dedicated to military activities, thengipal aim of which was the recruitment,

organisation and deployment of volunte&s.

C. The armed forces in the SFRY and FRY

1. Atthe Yugoslav federal level

63.  According to the 1974 Constitution of the SFRY d@hd Law of 23 April 1982 on All
People’s Defence (“Law on ONQ”), the armed forcéshe SFRY consisted of the JNA and the
TO. These armed forces could be reinforced by ¢lyelar and reserve armed forces but, during a
state of war, an imminent threat of war or in otkerergency situations, also by volunteers —
namely persons not liable for military service wiwere accepted into the armed forces at their
own request. The volunteers integrated into theYS&fned forces had the same rights and duties

as the military personnét.

64.  According to this Constitution and the Law on ONEe SFRY armed forces had the duty
to defend and protect the territorial integrityysreignty, independence and State social order, as
defined by the Constitutiof?.

65. The command over the SFRY armed forces rested erthtiee following principles: the
unity of command in the use of forces and resouraagy of authority and the obligation to

implement or execute decisions, commands and oodersuperior officef®

42 Reynaud Theunens, T(E) 3778-3781, (private session) and 3966nEér seal, p. 1; P31, T. 43111; P208; P209, p.
1, P210 under seal; P211 under seal, p. 1; P227 under s&aRPP31 under seal, p. 1; P258 under seal, part Il, p. 34;
P991 under seal, para. 26; P1188, p. 4; C10, para. l4ddtiaration marked the beginning of measures being taken to
defend the country, including propaganda and the mobilisation andigatian of the intake of volunteers, and their
deployment to regions under the command of JINA militarysuni

“3Yves Tomé, T(E) 3030-3031; VS-1033, T(E) 15798; P1190, p. 4; P1177, pp. 2ng-8; P1230, p. 11.

“*Reynaud Theunens, T(E) 3652, 3712-3714, 4143; P261, part |, pp. 4P993);Article 118; P194, p. 52.

45 Reynaud Theunens, T(E) 3669, 3960, 4142-4143; P192, Article 240.

¢ Reynaud Theunens, T(E) 3670: the witness recalls P193, eArtitP. On the definition and organisation of
“command” and “control’seeP261, part |, pp. 22-23, 28-29.
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(@) The JNA and the Army of the Federal Republic of ¥sigvia (“VJ”)

66. In the SFRY, the JNA was a powerful national arnoypsisting of between 45,000 and
70,000 officers and active soldiers, in additionbetween 110,000 and 135,000 conscripts; it
possessed all the weapons and equipment of a maaem The soldiers of the JNA — both

regular and reservists — wore olive-drab uniforms msignia consisting of a five-pointed star.

67. At the time of the events relevant to the Indictinehe JNA consisted of five military
districts: three Land Army districts, a Naval distr and the Air Force and Anti-Air Defence
district. The Land Army districts consisted of cerglivisions, brigades, regiments, battalions,
companies and platoons. The Presidency of the S#&ted a President and a Vice-President for
a period of one year. The President exercised poivesmmand over the Armed Forces on behalf
of the Presidency of the SFRY. During peacetime, Flederal Secretary of National Defence,
assisted by the Federal Secretariat of Nationa¢ied, or the “SSNQO”, and the Chief of General
Staff of the JNA, assisted by the General Stafftted JNA, played an advisory role to the
Presidency of the SFR¥.

68.  During a state of emergency, an imminent threatafor a state of war, the Presidency of
the SFRY became the Supreme Command and acteck asational command authority. The
Supreme Command was assisted by the Supreme ConBtaffidand consisted of the SSNO and
the General Staff, including the Chief of the Gahe3taff. The SSNO was at the head of the
Supreme Command Staff. The SSNO was able to isslegsodirectly to the military districts and
the operations units, without going through theeEbf the General Staff.

69. At the start of the 1990s, the traditional predaamnice of Serb officers in the JNA further
increased. This change was illustrated by the éwwnlun the composition of conscripts called up
between June 1991 and early 1992. During this getlee number of Serbs in this armed force
rose from just over 35% to around 9695.

7 Decision of 10 December 2007, Annex, fact no. 152; VKianlovi¢, T(E) 4673, 4675.

48 Reynaud Theunens, T(E) 3686, 3701; P192, Article 328; P194; B268, part I, pp. 13, 21, 34-37.

49 Reynaud Theunens, T(E) 3685-3688, 4133-4135; P192, Article 328; 61, pp. 20 and 21. The General Staff of
the JNA, when it was renamed the General Staff of tmee@irForces of the SFRY, became the responsible authority of
the JNA and the TO without having a command role; it could tatlysmit orders issued by the Secretariat to the All
People’s Defence.

*0 Decision of 10 December 2007, Annex, facts nos 157-158; iDea$ 23 July 2010, Annex, facts nos 2, 75.
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70.  During the months of April and May 1992, followinige disintegration of the SFRY and
the promulgation of the FRY, the JNA was replacedie VJ in the FRY!

(b) The forces of the MUP

71. During the period relevant to the Indictment, thenistry of the Interior of Serbia
(“MUP”) controlled the police and, in a state of engency, was to implement security measures
ordered by the President of Serbia. The Ministehiwithe MUP became head of the department
in charge of Serbs outside of Serbia. The Deputgidter of the Interior became the Head of
Public Security (“*JB")*

72. The Head of the State Security (“DB”) of Serbia haddeputy who was also the
commander of the “Special Operations Unit” of thB Bf Serbia, created on 4 May 1991, also
called the “Red Berets” unit. All units of the JBdADB were placed under the authority of the
Deputy Minister of the Interiot’

73.  According to the Rulebook on Systematisation of M8&tvices in Serbia, published in
1990, the work of the JB and DB services came uttgercontrol of the MUP of Serbia, notably
the inspector in charge of controlling the legalifythe work of the police in Serbia. In early
1992, the MUP of Serbia was reorganised and thedatanof the inspector in charge of
controlling the legality of the work of the polide Serbia was changed so that he no longer had

control over the DB, which was now directly subaated to President Slobodan Miloget

(c) The Territorial Defence (TO)

74. Each of the six Republics, and the autonomous nsgad the SFRY, had its own TO,
which they financed and which was administered H®jrtrespective Ministers of Defence. The
TO was organised on a territorial basis, at theelleef local communes and municipalities,

provinces and autonomous republics, with the Reépialving the highest degree of command.

75.  In case of aggression, the principal mission offt@eunits was to remain in the rear area,
independently or in cooperation with the JNA, bbe tunits along the border areas could

immediately be engaged in combat activities withh INA/VJ. Depending on their mission, there

51 Decision of 10 December 2007, Annex, fact no. 179; Reyiaednens, T(E) 3671.

52 p258 under seal, part I, p. 68; P1027 under seal, pa2és B1028 under seal, pp. 3, 6; P1034 under seal, p. 1.

>3 p131, p. 5; P1026, T(E) 23428; P1027 under seal, pp. 3-4; Pifapseal.

54P1027 under seal, pp. 2-3; P1028 under seal, p. 2; P1030s¢adleRule 1062, p. 2; P1039 under seal.

55 Decision of 10 December 2007, Annex, fact no. 151; DecidiéFebruary 2010, Annex A, fact no. 164; Reynaud
Theunens, T(E) 3701; P261, part |, pp. 7-8, 37-41; P402, p. 2
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existed two types of units: local units, compristhg@ majority of the TO troops, and mobile (or

“manoeuvre”) units, representing 20% of these tsg8p

76. The TO commanders were responsible, within thefitdeial structures, to their superiors
for their work, combat readiness and the use ofsupursuant to the Law on ONO. However,
each time the forces of the JNA and the TO wereaged in joint combat operations, they were
all subordinated to the orders of the JNA officercharge of carrying out the operations. The
principle of unity of command applied also to th@unteers. That being said, according to Expert
Witness Reynaud Theunens, in certain cases “ieefjvthe enemy has taken part of Yugoslav
territory [...] then a TO officer could be in comménsgince the TO units were mainly local units
and therefore knew the area wéll.

77. The TO were equipped mostly with infantry weapamstably rifles, light machine-guns,
some small-calibre artillery, mortars and anti-parsel mines. The TO did not have tanks and
depended for transport on the capacity of a Republifund its own territorial defence and on

equipment discarded from the federal army.

2. The Yugoslav and regional armed forces in Croatia

78.  The forces in Vukovar were reorganised into two i@pens Groups (“OG”) — OG North
and OG South — and a single command was introdte@edntrol the forces that were present,
namely the JNA, the TO of the Republic of Serbiee kbbcal Serbian TO, the volunteers on the
ground, including volunteers affiliated with or sday the SRS and theC®, and Arkan’s Tigers.
On 15 October 1991, the command of tH& Military District issued an order to all units
subordinated to it, including OG South, to estdblfill control” within their respective zones of
responsibility. As the commander of OG South, Gahklile MrkSi¢ had under his command all
of the Serbian forces, including the JNA, the Id8atbian TOs, the TO of the Republic of Serbia
as well as paramilitary forcég.

°% Reynaud Theunens, T(E) 3701; P261, part |, pp. 38- 39.

*" Decision of 8 February 2010, Annex A, facts nos 168-169n&ed Theunens, T(E) 3700, 3906. The general moral
guidance circular from General Adzithe Chief of General Staff, of 12 October 1991, refigetan its last paragraph
that at all levels, all military units, whether JNA, T volunteers, must act under the single command of tihe JN
(Decision of 8 February 2010, Annex A, fact no. 170). On 1®i@rt1991, the command of th& Wilitary District
issued an order to all units subordinated to it, includitg Sbuth, to establish “full control” within their respective
zones of responsibility. Pursuant to this order, paramjlitanits which refused to submit themselves under the
command of the JNA were to be removed from the terripacision of 8 February 2010, Annex A, fact no. 171).

%8 Decision of 8 February 2010, Annex A, facts nos 147-148, 154418l; Reynaud Theunens, T(E) 3702-3703, 3863,
3878-3879, 3913; Zoran RakkiT(E) 15934. According to Prosecution Witness Exgaynaud Theunens, volunteers
of the SRS and the(® operated mainly within the Petrova Gora and Leva Sumad®gtachments, both of which
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79. In Western Slavonia in 1991, the units of the Id8atbian TO were also subordinated to
the JINA>®

3. The evolution of the JNA and the TO in Croatia

80. In the course of the conflict in Croatia, during tfirst phase, the JNA interposed itself
between the armed factions present in Croatia dodng the second phase, it protected the

interests of the Serbian populatithn.

81. The JNA was perceived in Croatia as being aligngd ®erbian interests and effectively
commanded from Belgrade by a Serbian dominatecetshgp. The Croatian population, fed by
this resentment, was ready to confront the polityhe Republic of Serbia and the JNA that it
considered to be hostifé.

82.  Throughout 1991, many officers and regular non-Sediers left the JNA to take up
arms against the JNA in Croatia. In March 1991, @reatian forces prevented access to and
blocked the JNA barracks in Bjelovar and VarazétinJuly and August 1991, the JNA barracks
on Croatian territory were systematically blockadetth their water, electricity, food supplies

and communications cut off.

83.  In October 1991, while the JNA was on the territoff\S§AO Krajina, SBSW and Western

Slavonia, the Government of the Republic of Crodéelared this to be an “invading forc&”.

84.  Even before the outbreak of hostilities in Croatmmre specifically in 1991, the Croatian
TO had been split into Serbian and Croatian strasti/hereas President Franjaiman created
the National Guard CorpZlfor narodne garde;ZNG”) to replace the Croatian TO, the Serbs
formed their own TOs, loyal to the SFRY and the i#ijo of Serbia. Consequently, during 1991,
local Serbian TOs were set up in regions that h&tkrian majority, notably in SAO Western
Slavonia, Krajina and SBWS.

were present in Vukovar and subordinated to OG South (P281, pad18); P23; P248, p. 4; P644, p.12; P1283, pp.
1-2; C11, pp. 14-15.

%9 Reynaud Theunens, T(E) 4019-4020; P181.

0 P31, T. 43409-43410, 43660-43661; Reynaud Theunens, T(E) 3966F38KI7;part II, pp. 7-9.

%1 Decision of 8 February 2010, Annex A, fact no. ROro Matovina, T(E) 6763; P1137, T(E) 13064-13065.

%2 Decision of 8 February 2010, Annex A, facts nos 21-23.

83 Decision of 10 December 2007, Annex, fact no. 202; P44, P1137, T(E) 13046.

%4 Decision of 8 February 2010, Annex A, fact no. 72; Reynaud Tinsui€E) 3939-3940,4019-402Duro Matovina,
T(E) 6784; P31, T. 43434 and 43435; P181; P261, part I, pp. 81093P932, p. 7; P1140; P902; P932. In the SAO
of SBWS, in November 1991, the local TO consisted of 4,500baes13€€P932, p. 7.
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85.  Thus, during 1991, the local TOs of Western Slaa@rid SBWS, notably, requested from
the SRS War Staff to be provided with additionahp@wer and weaporfs.

4. The Yugoslav and regional armed forces in BiH

(&) The JNA and the TO

86. In the second half of 1991, BiH was a vital base JdA operations in Croatia and the
Bosnian Serbs were an important source of recrmtmBuring this same period, the JNA

disbanded the TO units in those zones that weroprmantly Croatian and Muslifii.

87. By late 1991, Slobodan MiloSeévhad completed 90% of the procedure for the traradfe
of soldiers, meaning that those originating froniHBvere returned there and soldiers originating
from other Republics departed. By early 1992, theeze some 100,000 JNA troops on BiH
territory, with over 700 tanks, 1,000 armoured parel carriers, a considerable number of heavy
weapons, 100 planes and 500 helicopters, all aadleeto the INA Supreme Staff in Belgrade.
The 2“Military District command of the JNA that had justen created, and covered the largest
part of BiH territory, began functioning on 10 Janu1992°%’

88.  During the first six months of 1992, the compositiof the armed forces continued to

change. In April 1992, more than 90% of JNA officerere Serbs or Montenegriffs.

89. At this same time, the TO sought to fill the voidiis ranks left by the departure of non-
Serbs. On 19 May 1992, the Assembly of the SerBiepublic of BiH created the Army of the
Serbian Republic of BiH (“VRS”) to replace the JNAhe JNA officially withdrew from BiH
between 19 and 20 May 1982.

90. On 16 April 1992, the Ministry of Defence of therSian Republic of BiH decided to
establish the TO as the army of the Republic, givcommand of the TO over to the

municipalities, districts and regions, and to ti@ Staff of the Republic. Moreover, it declared an

%5 P31, T. 43161; Reynaud Theunens, T(E) 3886-3887, 3902-3908, 4002°8aQ3P1074, para. 29; C11, p. 14.

® Decision of 10 December 2007, Annex, facts nos 161-162.

%7 Decision of 10 December 2007, Annex, facts nos 160, 165, 18882093, T(E) 11716; Reynaud Theunens, T(E)
4024-4026 and 4030; P935. For example, in July 1991, the INAldedre the Ministry of Defence of BiH and from
the municipalities all the conscription files, includinbthe registers of conscripts. On 21 November 1991, the Serbia
Assembly of BiH expressed its support for the JNA, notabhgspect to the mobilisation of the Serbian people in BiH
in order to reinforce military units.

®8 Decision of 23 July 2010, Annex, facts nos 75-76, 80; Decisid) December 2007, Annex, fact no. 186, referring
to early 1991; P198, p. 374, referring to late 1991.

89 Decision of 10 December 2007, Annex, facts nos 129, 171, 185&e6sion of 23 July 2010, Annex, facts nos 72,
80-81; Reynaud Theunens, T(E) 3953; P31, T. 43636, 43696; P966, p. 2.
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imminent threat of war and ordered the general higaltion of the TO in the entire territory of the

Republic’

91. Between 1 April and 15 June 1992, the municipal r@gibnal organs of the SDS played a
major role in organising TO units. These units, stmes operating jointly with the JNA,
proceeded to secure Serbian municipalities. Thes,SDS Crisis Staffs bridged the transition
between the withdrawal of the JNA and the momergmwine VRS took over all the armed forces
and placed them under the unified command of itanMstaff. However, coordination and
contacts between the Crisis Staffs and the armegg$acontinued and became institutionalised, as
illustrated by the fact that certain VRS officerere members of the Crisis Staffs, or attended

their meetingg?!
(b) The VRS

92. Following its creation on 19 May 1992, the VRS use large extent the personnel and
equipment of the"™ Military District of the JNA, as well as the pers®l of the local Serbian TO
units. Due to a lack of soldiers following the dissal of non-Serbs, those Muslims and Croats
who agreed to sign oaths of loyalty to the Serlit@public of BiH were allowed to remain in the
ranks of the VRS. In the months that followed thmwnmobilisation order of the Serbian
Presidency of BiH issued on 21 May 1992, severabi&e TO units were renamed “light
brigades” of the VRS. A notable VRS objective wadilterate Serbian territories and “defend the

Serbian people against genocide by the Muslim-Ustésrces™?

93. As President of the RS, Radovan Karadias the Commander-in-Chief of the VRS. All
the VRS soldiers were placed under the ordersefitmy Main Staff, headed by Ratko Miadi
the former Commander of th&Military District of the INA”

94.  The principle at the heart of the VRS was “unitycgimmand”: all the armed Serbian

groups in BiH, including the paramilitaries, weesuired to be under the command of the VRS.
Nevertheless, documents from the VRS Staff revieal the absence of command and control
structures and the reluctance of these armed grmupsbmit themselves to a single command

posed numerous practical difficulties. Furthermartea meeting on 11 July 1992, the Minister of

0 Decision of 10 December 2007, Annex, fact no. 120.

L Decision of 23 July 2010, Annex, facts nos 115, 119, 126-128.

2 Decision of 10 December 2007, Annex, facts nos 186-187isibacof 23 July 2010, Annex, facts nos 79, 129;
Reynaud Theunens, T(E) 3953, 4031; P992, pp. 7, 13, 57, 70, 62, 15

3 Decision of 10 December 2007, facts nos 193, 195, 16@isn of 23 July 2010, Annex, fact no. 73; P31, T. 43621,
P992, pp. 69-70; P966, p. 2.
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Defence Bogdan Subétexplained to Vojin Vikovié¢, aka Zéo, the Commander of the Yellow

Wasps, that whoever took orders from VRS officeeswonsidered to be a full member of the
VRS, irrespective of his status. In its report @frih1993, the VRS Main Staff reported that, with
the help of the MUP, it had successfully integratesimajority of the paramilitary forces under its
single command, and that it would proceed to nésérahose groups that were still outside of the

military structure”®

95.  From its inception, the VRS received support indtigs, personnel and training from the
FRY and, despite the withdrawal of the JNA, thesswio real major change because the military
objectives and strategy, equipment, command ofjdaefrastructure and supply sources remained

the samé?

96. The JNA’s military operations under the commandBefgrade, which began before its
withdrawal from BiH, were continued by members lo¢ tVJ. The VRS cooperated, moreover,
with the SDS and the Serbian Orthodox Chufch.

97.  According to the judgement in the€rajiSnik case, in June 1992, the VRS numbered
177,341 men, divided into five army corps, the Afiticraft Defence and several units that did
not belong to any particular corps. In under a yg@momprised 222,727 persons, of whom 14,541

were officers’’

(c) Forces of the MUP

98. The regional organisation of the MUP in BiH wasdzh®sn nine security services centres
and, once the Law on the Ministry of Internal Affabf the Serbian Republic of BiH came into
force, the Serbian authorities planned to havéhallsecurity centres and Bosnian public security

stations throughout the territory of the Serbiapi@gic of BiH cease functioning.

99. The Law on the Ministry of Internal Affairs of Mdrc1992 mentioned the “ethnic
composition” and invited “employees of Serbian oadility and other employees who so desire”
to join MUP. In this way, in order to remain an dayee, all personnel in the public services were

required to sign an oath of loyalty to the Bosrsamb authorities. In the months that followed, all

"4 Decision of 10 December 2007, fact no. 194; Decision of 23 g, 2Annex, facts nos 86-87; VS-1060, T(E) 8579-
8581, 8587, 8614, 8620, 8657- 8659, 8664; P992, pp. 7, 13, 47-48, 91.

S Decision of 10 December 2007, facts nos 182, 188, 189, 194,909 P31, T. 43625-43626; C10, para. 23.

’® Decision of 10 December 2007, Annex, fact no. 183; P3j98399-400; P992, pp. 7, 13, 158.

" Decision of 10 December 2007, facts nos 196, 198-199siDacof 23 July 2010, Annex, facts nos 73-74; P953;
P970; P985; P992, pp. 11, 158.

'8 Decision of 23 July 2010, Annex, facts nos 6, 104-105.
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of the non-Serbs who occupied managerial positoa® replaced by Bosnian Serbs, so that the

police became a Serbian police force in BiH.

100. The MUP of Serbia and the RS MUP were in frequemtact: both the MUP of Serbia
and the Serbian police stations provided assistance/eapons, ammunition, uniforms and
communication equipment to the RS MUP and to tleallbranches of the Serbian MUP in BiH.
Pursuant to the Law of March 1992, MUP units caaddasionally be placed under the command
of the VRS, all the while retaining their originfdrmation and could not be disintegrated or

separate’

101. The regular police forces and the special policeg® Posebne Jedinice Policije, “PJIP”),

came under the MUP. Their members generally wase bamouflage uniforms and had the same
weapons as the VRS. In addition to their regulaicfions, some of the members of the regular
police forces also had duties within the PJP, whielne trained for combat operations and were
activated when needed. Thus, in late June 1992 MU® noted the presence of the PJP in

Sokolac and in Pale. In September 1992, each $gservices centre had its own PJP &hit.

D. Serbian paramilitary forces

102. The notion of “volunteer” within the Serbian armgs established by SFRY military
doctrine, referred initially to individuals who cd® to rejoin the armed forces (JNA or the TO)
during wartime. From August 1991, according tolthev on National Defence of the Republic of
Serbia, Serbian volunteers were to join the TO sere as reinforcements for the federal army

forces, irrespective of their affiliatidii.

103. Historically, the word “Chetnik” refers to a membef an armed guerrilla unit. More
precisely, “Chetnik” units are irregular armed fesaconsisting of volunteers who can be used by
the regular army as support units. Thus, “Chetfgktnations were mobilised during the Balkan
wars and the First World War. Likewise, during tecond World War, the term “Chetnilwas
attributed to a royalist armed force that engageeesisting the forces of the Axis until 1943, the

year in which this movement began cooperating with forces of the Axis to topple the

® Decision of 10 December 2007, Annex, facts nos 137, 145-146siDedif 23 July 2010, Annex, fact no. 98; P989,
p. 2.

8 Decision of 10 December 2007, Annex, facts nos 142-143, 1@3siBe of 23 July 2010, Annex, facts nos 109-110;
P1144 under seal, paras 31 and 90.

81 Decision of 10 December 2007, Annex, facts nos 138-141lisibacof 23 July 2010, Annex, facts nos 107, 138;
P1163 under seal.
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Communists, who were their main enemies. These tfit® wished to break free from the
legacy of the Kingdom of Yugoslavia, which had exhthe borders of Serbia and their goal was
to create a Serbian national state that would btoggther all the Serbs of the Kingdom of

Yugoslavia®

1. Volunteers of the SR(P

(a) Definition of the expression “Seselj's men”

104. One of the important points of evidence in thisechas to do with the identification of the
SCP/SRS volunteers, which would therefore establislinla between the volunteers and the
Accused. Certain distinct signs such as insignathing and physical appearance were mentioned.
These men were called, or referred to themseleeSeselj’s men” or Seseljevéj an expression
that was sometimes confused with that of “Chetnilijch, depending on the case, was used for

Serbian soldiers who identified with the nationali®ology of the Accused.

105. An analysis of the abundant evidence collectedalsvinat “Se3elj’'s men”, who were also

called “volunteers” or “Chetniks”, could be idemidl by their physical appearance and clothing,
without that identification criteria always beingrzlusive® Thus, in its analysis of the evidence,

the Chamber was careful to use various sources $o @entify the individuals associated with

the STP/SRS, rather than associate every mention of f@iiewith the Accused.

(b) The recruitment and deployment of SRS volunteers

106. In its Pre-Trial Brief, the Prosecution submitsttttee Accused recruited volunteers who
received uniforms and training at JNA/VJ facilitiemnd that these arrangements resulted from
agreements between the Accused amyr alia, the JNA and the MUP. The Prosecution claims
that once at the front lines, the SR&ISvolunteers were generally deployed as separate. un
The unit commanders were appointed by the Accuseoyahe SRS “War Staff”, which was

under the command of the Accused.

82 Reynaud Theunens, T(E) 3740-3741, 4299 and 4301; P261, par®|,jih.71-74 referring to Article 39 of the Law
of 1991 on National Defence of the Republic of Serbia; PA®&cle 119, pp. 74-75; P201, Article 39, p. 18; For the
Serbian Republic of BiHseeP410, Article 43, p. 28.

8 yves Tomé, T(E) 3250; P164, pp. 38, 40-44; P261, part |, pp. 71-76.

8 Among others, the following insignia and uniforms wemrmwby the SRS/SP volunteers: uniforms of the TO, of
the police, olive-drab JNA uniforms or mismatched unifgrfus hats with a metal cockade, hats, caps or helmeks wit
a five-pointed star; insignia depicting a two-headed ewitle a sword and four “S"SeeReynaud Theunens, T(E)
4320-4325; Dragutin Berghofer, T(E) 4874-4875; Sulejman¢Tifi{(E) 12558-12559; Redzep KariSik, T(E) 8769,
8795-8796; Fahrudin Bii T(E) 8963-8964; VS-002, T(E) 6454, 6564-6566; VS-004, Bé&E)9-3432; VS-033,
T(E) 5554-5555; VS-1015, T(E) 5446-5448; VS-1055, T(E) 7812-78841064, T(E) 8710-8711, 8718-8720, 8737-
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107. In his Statement pursuant to Rulelfid and in his Final Brief, the Accused states that th
SRS had a Crisis Staff that later became the “Waff"S but he objects to the allegation
portraying the SRS as a military or paramilitargtitution.

108. The Chamber notes that the recruitment of SRS weéus primarily took place at the SRS
headquarters in Belgrade. This recruitment proaesse under the responsibility of LjubiSa
Petkovt, the SRS vice-president and chief of the “War fSta@oran DraZzilovt, head of the SRS
volunteers, and Zoran Raxkideputy chief of the SRS “War Staff.

109. Recruitment was also carried out at the municigakl in Croatia, BiH and Serbia,
through intermediaries approved by the SRS “Waff'Stahe local S’P/SRS branches in Serbia
that were in charge of recruiting volunteers somes sent them to Belgrade in order to record
their enrolment, while local SRS branches in Biidcharge of recruiting volunteers in October or
November 1991, merely informed the SRS headquanfdte zones to which the volunteers were

deployed®

110. It was also established, and furthermore not ctedeshat the SRS likewise recruited and
sent volunteers in response to requests coming @tber armed forces. Thus, from October 1991,
requests were sent to the SRS by local TOs in Biti @roatia and, subsequently, by the armed
forces stationed in BiH and in Croatia, includiig tJINA/VJ and the VRS. The JNA cooperated
with the Serbian Radical Party through General Dmetavic of the JNA Staff. After evaluating
the appropriateness of these requests, the SeRadital Party in Belgrade would contact the
local branches of the Serbian Radical Party, wiihgm selected the volunteers who were ready
for deployment or sent volunteers to the headqrsadethe Serbian Radical Party in Belgrade for
a final selection. In 1992 and 1993, théP3SRS deployed volunteers to the RSK in response to
requests from the JNA, the RSK authorities andcentain cases, with the approval of the

Accused’

8741 and 8744-8745; VS-1066, T(E) 13833-13834, 13878-13879, 13899-13903, 13934, 13936-13937, 13942-
13945; P184; P185; P455, pp. 1-8.

8Vs-033, T(E) 5505, 5509-5510, 5586; Zoran R&nK(E) 15915-15921; Aleksandar Stefariovi(E) 12117; P31,

T. 43905-43906, 43952, 43958, 44144,-44145; P346,; P634, paras 15, 27p&836,7; P843, paras 6, 10; C10, para.
8; C11, pp. 4-6; C12, para. 1; C13, pp. 13-15; C18, para. li2n&tat pursuant to Rule &, T(E) 1901.

8 vS-1058, T(E) 15627, 15640-15641, 15650, 15653; P55, p. 3; P911; P10a4,28 31; C10, para. 22; C11,
E' 13; C12, para. 21; C14, pp. 2-3; C18, para. 31.

"Reynaud Theunens, T(E) 3948-3949, 3953; Zoran RAMKE) 15916-15917, 15920-15921; P31, T. 43904-43906;
P55, p. 3; P264; P644, p. 16; P648; P652; P942; P1064; P1065; P108R2%ask, 87-89; P1076, p. 25; P1111, p.
C18, paras 32-33.
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111. Membership in the SRS was not a criterion for riticrg volunteers, who were made up of
individuals without any political affiliation, asell as members of the(®, the SDS and the SPO.

There were also volunteers who became memberge SRS after their deployment in the fiéfd.

(c) Hierarchical link between the volunteers and theused

112. The Prosecution points out, finally, that althowgite on the ground these volunteers were
generally subordinated to the local TO, the JNA&, YRS or MUP units, the Accused continued

having direct contacts with them regarding theagiain on the ground and could intervéhe.

113. Moreover, it was claimed that the volunteers cargthto consider the Accused as their
supreme commander even though they were at theé lir@s. The Prosecution submits that the
Accused issued ranks to his volunteers, and wasrilyeone who had the power to promote them
within the S P/SRS by giving them the title dfojvoda The Prosecution alleges that the Accused
visited the volunteers on the front line, which mated them as they saw him as a god. The
majority notes a shift in meaning here in the Praien’s allegationg? The Prosecution began by

alleging that the Accused had control over his rmaarthe front line, but in its Closing Brief it

seems to depart from this argument to contend afthbugh the volunteers were under the
authority of the JNA, the Accused neverthelessinetha certain direct authority. The Chamber
recalls that the sole aim of the Closing Briefaspresent to the Chamber how the Prosecution
discharged its mission to prove its allegationthi Indictment. It cannot serve as a new charging

instrument for the Prosecution to use to readjgshitial argument to fit the evidence.

114. The Accused also admits that the SRS drew up b$tsecruits and ensured their

transportation to the JNA posts, but insists thamfthe second half of 1991 until 19 May 1992,
the SRS volunteers were always integrated intoJi& or the TO, under the command of the
JNA. He also points out that each SRS volunteerdadilitary booklet and received the same
salary as the mobilised reservists, in additiometeiving clothing and weapons from the JNA.
Finally, he submits that the SRS had the moralaitthto intervene with those volunteers who

lacked discipline. In response to the commissionrihes by the volunteers, the Accused admits

that the SRS could expel a member from its orgéiniséor violating SRS statutory norms.

8 Aleksandar Stefanogi T(E) 12156; VS-033, T(E) 5502-5505, 5570-5571; VS-1058, T@EBRS-15629; C11, p. 6;
C13, p. 61; C18, para. 30. Some volunteers who were merobtére SRS had dark-blue party membership booklets
(seeVs-1067, T(E) 15373).

% The Indictment alleges that the Accused went to the fronskneral times and supervised the volunteers following
their recruitment, formation, financing and supplying.

% Judge Lattanzi disagrees with this analysis.

%1 Statement of the Accused pursuant to Rul®i84T(E) 1899-1902Seealso P1124 under seal.
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115. According to the evidence, in the summer of 19%bidlation of the SFRY and the
Republic of Serbia was amended to enable voluntéerde registered with the SFRY.
Subsequently, in the autumn of that same yearrderdo regulatele factothe situation of some

of the volunteer units, the SFRY issued a decréggiating these units into the armed forces.
Expert Theunens explained that the titleMafjvoda given by the Accused to members of the
SRS, was more than an honorary title because ifeo@a upon them a position of authority.
However, the expert pointed out that these rank® wet recognised by either the JNA or the
VRS The Chamber did not receive conclusive evidence ae power of the SRS and of the
Accused to promote volunteers within the rankshefregular army. It seems, rather, that the titles
proposed and given to volunteers within the SRSrwdfficial value, nor did they influence the

responsibilities assigned to these same volunteiéni the INA and VRE?

116. The Chamber finds that although it is clear that Atcused had a certain moral authority
over the volunteers of his partythese volunteers were not subordinated to hinméntheatre of
military operations. There was no hierarchical Iobdétween the Accused and the volunteers once

they were integrated into the structures of the JMAand VRS.

(d) Einancing of the SRS volunteers

117. The evidence on the record reveals that the MinwittDefence of the Republic of Serbia
and the Ministry in charge of relations with Serbstside of Serbia provided financial
compensation to@/SRS volunteers by way of the SRS War Staff arttiiT O/INA/NV F°

2. The Serbian paramilitary groups present in the mipalities covered by the Indictment

118. The Chamber presents hereinafter the paramilitapugs that were present in the
municipalities covered by the Indictment during tieéevant period and examines, in particular,
their link with the SRS.

a. “Arkan’s Tigers”/ “Arkan’s Volunteers”

%2 Reynaud Theunens, T(E) 3823, 3740-3741, 3811, 3815-3816; Yoveis, TT(E) 3035; P258 under seal, part I, pp.
71-72; P41; P1012, p. 58; P217, p. 3; Statement of the Accusadipute Rule 8sis, T(E) 1921-1922. During the
trial, it emerged that the thré&éjvodawho were leading units in the Sarajevo region, namely Vaakes and Slavko
Aleksi¢, had not been sent to the Sarajevo region by Belgrade sthatsay by the SRS central office and/or by the
Accused. It also emerged that these same units, includasfgels unit, were under the authority of the ViSge
Reynaud Theunens, T(E) 3815-3816, 4237, 4242-4243, 4247, 4252.

% Judge Lattanzi disagrees with this statement.

% Judge Lattanzi deems for her part that the Accusedsibaificant moral authority over thel’'®/SRS volunteers and
the supporters of his ideology.

% Reynaud Theunens, T(E) 3935, 3936, 3940-3945, 4340-4341; P31, T. 43P18-¥$-033, T(E) 5527 and 5528;
C10, para. 34; C11, p. 21, P843, para. 21; P1074, p. 55; P1073:pp4. 1
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119. According to the Prosecution, Zeljko RaZnjatowaka Arkan - an alleged member of the
JCE and allegedly one of the persons responsil@nvihe MUP of Serbia - was a notorious
criminal and the leader of a paramilitary groupliatied with the DB of Serbia. The Prosecution
submits that the Accused and Arkan cooperated lglakeing the conflict. The Accused objects
to this claim and points out the lack of proof efishing his link with Arkan, whom he says he
always denounced as being a criminal. During tesirteny in theMiloSevi' case, the Accused
stated that SRS volunteers had been instructedvaeid ehaving any contact with Arkan’s
volunteers, but that it was possible that some isf volunteers could have cooperated with
Arkan %

120. The evidence on the record shows that Arkan, apsetflaimed Serbian war lord,
commanded a paramilitary unit called the “Serbianluvdteer Guard — SDG”, “Arkan’s
volunteers”, “Arkan’s men” or “Arkan’s Tigers”. Adn had a deputy known as “Pejo”. In the
summer of 1991, Arkan commanded a training cemtiérdut, Croatia, which provided logistical

support and training to volunteer groups.

121. Members of Arkan’s unit came from various backgasinSome of Arkan’s volunteers
were prisoners who were on parole, while otherseviermer army officers. Arkan’s men did not

have standard unifornfé.

122. With respect to links with the SRS, some 20 volardgevho were under Arkan’s command
in the SAO SBWS acted independently. This infororatvas conveyed through the statements of
LjubiSa Petkow according to which, of the 150 SRS volunteers setihe Erdut training centre
commanded by Arkan and which served as a transtteeéor SRS volunteers, 20 were assigned
to Arkan’s Tigers unit, which operated separatedyrf the TO of Western Slavonia. The Chamber
also notes that Se3elj's men were even able tegrduslim civilians from violence committed

by Arkan’s mert®

123. In light of the evidence, the Chamber finds thakakr's Tigers were not a volunteer unit
of the SRS, but that a limited number of SRS vaers had joined this paramilitary group.

Furthermore, the Chamber by a majority, Judge battdissenting, finds that even if volunteers

% P31, T. 43661-43663.

" Asim Ali¢, T(E) 6998-6999; Reynaud Theunens, T(E) 3760; Accused’'s Cldsiggment, T(E) 17373; P31,

T. 43153, 43159-43620; P132, p. 1; P132; P261, part |, pp2;8R526, paras 10-11, 14; P528, paras 18, 20, 26, 28;
P836, para. 21; P857, para. 50; P953, p. 1; C10, para. 43; C1l24at4 8, para. 38.

% Jelena RadoSeyi T(E) 11088-11089; P580, paras 13, 44; Reynaud Theunens, T{&E)ABka Mareti, T(E) 11524,
11527; P608, p. 5.

9VS-1062, T(E) 5954-5955, 5958-5960; P918 under seal, pl2;f@ra. 24; C15, p. 49; C18, para. 38.
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recruited by the Accused’s party could have at simeoperated with Arkan, there is no proof to

establish that the Accused was behind this coaperat

b. The “White Eagles” and the “DuSan Silni” Detachment

paramilitary groups affiliated with the SNO

124. The White Eagles group, also calledBeli Orlovi’, was a group of
volunteers/paramilitaries commanded by DragoslakaBp a member of the Serbian National
Renewal (“SNO”) Party. The White Eagles were tiaddlly considered as being an elite unit and
counted as its members notably men posted in thedvionunicipality. The insignia and uniforms
of the White Eagles varied and were not regulai@te DuSan Silni Detachment was also
affiliated with the SNO™

125. According to the Accused, the White Eagles paraanyliunit, unlike the SRS volunteers,
was not integrated into the JNA, and quickly begmroperate as an independent paramilitary
group®® According to Witness DraZilosj members of the White Eagles at times joined N J

and at others operated on their own initiafite.

126. Some evidence points to the White Eagles being reesrdf the SRS, which is refuted by
other evidence indicating that this unit was raielthe same zone as the SRS volunteers (the date
is not specified}’® However, the Chamber received evidence attestintheé presence of the
White Eagles in Véin at the same time as the SRS volunteers. Theg aleunder the command

of the local TO"**

127. The Chamber finds that there is insufficient pramestablish that there was cooperation

on the ground between tRe3eljevcand the White Eagles.

199 Reynaud Theunens, T(E) 3716; VS-1067, T(E) 15287-5289; P261l, par 75-76; P907, p. 3; P1051 under seal,
para. 11; P1277, p. 2; C10, para. 45. This detachment was piesbatZvornik region in late April 1992 and was
commanded by Milan ki (P521 under seal, p. 6). C10, para. 45; among others, tbhaifal insignia and uniforms
were worn by the White Eagles: olive drab uniformsuharg a cockade; an ammunition belt; insignia on their hats,
cockade or on shoulder bearing the inscription “White &agdlssault Battalion”, as well as two white eagleya-of-
arms and a crown or a white eagle; black bandé®asFahrudin Bilg, T(E) 8962; Jelena Rado3éyiT(E) 11081-
11082. The witness recognised the insignia that appears ihits¥Ab83 and P584. P580, paras 10-1; P1077 para. 86.
101p31, T. 43127 - 43128.

192,10, para. 45.

103 According to Zoran Tot, the “White Eagles” were not presgtihe same locations as “Seselj's volunteers”, and they
were only involved in lootingseeP843, para. 18 and C11, p. 8.

104p1074, para. 81.

34
Case No: IT-03-67-T 31 March 2016



108/62540 BIS

c. The “Red Berets” of the DB of Serbfa

128. In its Pre-Trial Brief, the Prosecution submitsttiadnile the Red Berets belonged to the
MUP of Serbia, their leader Sl Radanou, aka “Debeli”, was allegedly the leader of an
SRS/SP unit that was also under the command of Dragartevi¢, aka “Crni”, and Slobodan
Miljkovi ¢, aka“Lugar” of the State Security Department (SDB). Aating to the Prosecution,
Debeli, Crni and Lugar wereC®/SRS volunteers. In his Statement pursuant to Bdilais, the
Accused maintained that the SRS volunteers wetedssery strict instructions not to mix with

units such as the Red Berets.

129. On 4 May 1991, the DB of Serbia created a “SpeQipérations Unit” whose members

wore red berets. Franko Simatévaka “Frenki”’, was the commander of the Red Beféts

130. The evidence shows that some of the SRS volunteens under the command of the Red
Berets. For example, the SRS War Staff sent 3@orofunteers to Bosanski Samac in the spring

of 1992 to be under the command of&eRadanowi, aka “Debeli"®’

131. Furthermore, Dragabordevi¢, aka “Crni”, the commander of one of the Red Berstits,
and Debeli, his deputy, were both members of th&.Skhe following individuals were also
members of the Red Berets: Slobodan Miljkowaka “Lugar” — commander of a Red Berets
detachment and a member of the SRS —, Aleksandeswy aka “Vuk”, Rade BoZiand persons

known as “Avram”, “Laki”, “Tralja”, “Student” and Mali”. *°®

132. According to witnesses and the Accused, when y&sgifin the MiloSevi: case Dragan
Vasiljkovi¢, aka “Captain Dragan”, commanded several Red Bangs and had been sent by

Jovica Stanigiand Frenki Simatovito Krajina to form and train the RSK police and.#®

133. Thus, it emerges from the evidence that some ofSRRE& volunteers had joined the Red

Berets and had even been under the command of ®denaithe SRS.

195 The Chamber points out here that it is interested siielye Red Berets affiliated with the DB. It notest taaother
detachment also called the “Red Berets”, a part of/fR8, was active in Nevesinje municipality.

106p 31, T.43933; P131, p. 5; P634, para. 21; P1026, T(E) 23288pP2; P30; P644, p. 15; P1016.

107 pg4a4, p. 15; P31, T. 43934-43936, 44329; C18, para. 49.

1%%/5-1033, T(E) 15778; P1016; P1026, T(E) 23427-23428, 23443-23445; VS-1058, T(E) 15678.

19 Reynaud Theunens, T(E) 3765, 4040; VS-1035, T(E) 13806; FadjaBait, T(E) 12440, 12441, 12483; P31,
T. 43393-43395, 43397, 43673-43674, 43907-43909; P1137, T(E) 12920. “Captgan” was also known under the
name Daniel Snedden, an Australian citizesef205).
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d. The “Yellow Wasps”

134. In the Indictment and its Pre-Trial Brief, the Rrostion alleges that Serbian forces,
including theSe3eljevcand Arkan’s Tigers, killed a large number of dails during and after the
takeover of Zvornik. In its Closing Brief, the Peasition refers to the Yellow Wasps as one of the
groups ofSeseljevciwhich notably included a certain Vojin %ovié, aka “Zuca” or “Z@o”,

specifying that the Yellow Wasps were allegedlygeotip ofSeseljevéi

135. The Accused claims that Vojin Vkovié, aka”Zu«o”, had been an SRS volunteer in
Eastern Slavonia, but was expelled from the SRSeptember 1991 for improper conduct and that
his group later acted independently. The Accuseéated, in his testimony in tiMiloSevic case
and in his statement pursuant to Ruleb#} that he had instructed his SRS members to aubid a

contact with the Yellow Wasps.

136. According to the Accused, Zo's group was initially named the “Igor
Markovi¢c Detachment”, after a fighter who was killed in thattle for Kula Grad. This group,
which is said to have later taken the name of thBow Wasps, after the expulsion from the SRS,
allegedly did not exist before 26 April 1992. Aft26 April 1992, the three paramilitary groups
remaining within the Zvornik TO were the units of§N, Pivarski and Zéo. The Accused also

stated that he had welcomed the arrest of the Wallasps in Zvornik.

137. The evidence shows that Vojin ¥kovi¢, aka “Zuo”/"Zuéa”’ commanded a unit of Serbian
paramilitaries/volunteers called the Yellow Wasps“dute os& which was previously named
“lgor Markovi¢”. Zu¢o's brother, Dusan \Wikovi¢, known as “Redt’, as well as a man known as

“Topola”, were also members of this ufit.

138. This unit, numbering more than 60 men, was integrah April-May 1992 into the TO,
under the command of Marko Pavlévand later, into the Zvornik Brigade of the VRS eTTO
and, subsequently, the JNA/VRS provided the YeMsasps with logistical military equipmeht:

139. Asim Ali¢, chief of the Zvornik Public Security Station, teté that he had gone on 8 April
1992 to the Zvornik police station whereéduand Regi were being held and that they both had
membership cards of the’8 and the SRS. According to this witness¢allegedly told Asim

110y/5.037, T(E) 15014-15015; Asim Ali T(E) 7125-7139; P443; P836, paras 16-17; P1074, parag 107,
M1 Decision of 23 July 2010, Annex A, facts nos 85, 86-87; Aslir, T(E) 7014; P261, part I, p. 196.
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Ali¢, at that time, that he was a member of the SRStiatdVojislav Sedelj was their leader. He

also said to Witness VS-1105 that he commandedtaiitSeselj's men”**?

140. In a statement given to the Bijeljina Public Seigu8lervice dated 3 August 1992, Slobodan
Milivojevi ¢, aka “Topola”, stated that he had gone to Zvomithh Zoran Ranki, described as the
commander of the SRS volunteers in Zvornik, aroR@d\pril 1992, and that, afterwards, he was
deployed with Zgo’s unit!*®

141. Witness Zoran Rankisaid in his written statement that the Yellow Wasggere part of the
SRS until mid-May 1992; that they were present wordik in the spring of 1992 and in Karakaj
around 4 or 5 April 1992; that, when the murdeeythad committed at théelopek Dom Kulture
were discovered, the Accused allegedly distancewséli and denied that Za was a member of
the SRS volunteers. In his testimony before then@iea, Zoran Ranki retracted his earlier
statements, denying that &uhad been an SRS member in April 1992 and staliaty following
his resignation from the SRS on 12 December 199 hidclonger participated in the deployment of
SRS volunteers to the froh

142. The Chamber has received evidence showing tha Zmd Regi were no longer in the

SRS at the beginning of April 1992. According te #xpert Theunens, on 8 November 19930Zu

was interrogated by an investigating judge of thertin Sabac, and stated that his brother Repi
and himself had been SRS members “for only threethsoand that was sometime around
September 1991”. Rapivas also questioned by the same investigatingejaaigl stated that he had
been a member of the SRS from March to Novembet.1R8p¢ said that, on 4 April 1992, he and
his brother had joined Zvornik TO and that his bestVojin “succeeded in organising his own

special unit [calledgor Markovi’] which was composed of volunteers and belongedadro” !>

143. Thus, some members of this unit were former membkaher paramilitary units, such as
the White Eagles or the SRS volunteers.

144. The Chamber finds that Za’'s group, made up dbeSeljevcioperated independently, by
taking the name “Yellow Wasps”, and that the Accbdistanced himself from this group after the

crimes perpetrated in Zvornik.

12 Asim Ali¢, T(E) 7000, 7005-7015, 7013-7014, 7110-7111; VS-1105, T(E) 9506-9500-9511; P521 under seal,
p. 6.

13p1153, p. 1; P1076, pp. 24-25.

114 7oran Ranki, T(E) 16027-16029, 16089; P1074, paras 39, 41-42, para. 11(5,RE0Z. 22; P1076, pp. 21-22, 24.
15p261, part Il, pp. 196-197.
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e. The “Leva Supoderica” Detachment

145. The Leva Supoderica Detachment was a unit congistirbO to 150 men, the majority of
whom had been sent by the SRS War Staff, whilersitseich as Kameni, had joined locally. The
detachment was present in Vukovar towards the éd®®1 and its mission was to “liberate” the

city. 116

146. On 9 November 1991, LjubiSa PetkéviChief of the SRS War Staff, wrote a letter to
Kameni, commander of the Leva Supoderica Detachnoedéring that all the volunteers sent by

the SRS be assembled within that detachment asdtter was executéd’.

147. In this letter of 9 November 1991, LjubiSa Petkoalso requested Commander Kameni to
notify the SRS War Staff of all the information cemning £P/SRS volunteers who were sent
back due to lack of discipline or for any others@a, as well as all information about soldiers who
had shown exceptional bravery. Several withessestiomed that Kameni had expelled Topola
from the Leva Supoderica Detachment for violati@hsmilitary discipline towards the end of
November 19918

148. The headquarters and the command of the detachmegatlocated in an area of the city of
Vukovar called Petrova Gord, which was also the location of the TO and theaf8ls Brigade of
the JNA. The detachment was, in hierarchical teratsthe same level as the TO units and
coordinated its activities with the TO. It was leg Milan Lartuzanin, aka “Kameni”, a Serbian
resident of Vukovar who had begun to organise tdkertce of Vukovar with the TO before the
arrival of the SRS volunteers. Kameni himself wader the authority of the Guards Brigade as far
as the conduct of military operations was concerriéel was assisted by his deputy Predrag
Milojevié, aka “Kinez"!*°

149. It follows from the evidence that th€ B/SRS members who were present in Vukovar first
wore regular JNA uniforms, and then camouflage arnis supplied by the (/SRS. The

volunteers subsequently replaced the red starsofanttinist symbol) by cockades worn on the

1810, para. 41; Goran Stoparil(E) 2321-2324, 257-2581, 2624; P23; P31, T. 44149-44150; P41; pa61l, p.

88.

17p23: P258 under seal, part II, pp. 110-111.

18p23. The reasons given by witnesses vary: accordint065, it was a refusal to obey (VS-065, T(E) 13052);
according to Witness Goran StogafKameni expelled him because he had imprisoned a young ¢} inouse where
his squad had lodgings before throwing her into a well #&&topad, T(E) 2347-2349); according to Zoran Ranki
Topola was accused of having executed five or six Croatiaongris detained in the Velepromet warehouse (P1074,
para. 39).

19 Goran Stopaéi T(E) 2326, 2349; VS-007, T(E) 6045, 6056-6058 (closed sesdi@®i), T. 44142, 44144; P371;
P421; C10, para. 41; P25 under seal; P369; P644, p.12.
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Sajka’a, which was the traditional Chetnik headwear. Tlewd_Supoderica Detachment was also
mentioned in the documents of the SRS and of th8& $Rrar Staff, and in th&/elika Srbija

magazine as a “Chetnik volunteer detachmé&it”.

150. While subordinated to OG South, the Leva SupodeDetachment continued to be in
contact with the SRS regarding issues of discipbngoromotion. According to Witness LjubiSa
Petkovt, the Accused met regularly with Slobodan Kaind Kameni at the War Staff HQ in
Belgrade®*

151. A letter of 9 December1991 from the Vukovar TO jaliSa Petkovi and his deputy Zoran
Ranki reveals that Slobodan Katiwho called himself the “Chetnik Commander of Vuéd,
proposed a number of fighting men for promotion.dkm those men were “Milan Lanzanin aka
Kameni, Commander of Leva Supoderica”, “PredraggDjevic, Deputy Commander of Leva
Supoderica” and “Predrag Milojeyi Commander of the ®1 Assault Battalion from Leva
Supoderica”. By an order of 13 May 1993, the Acdusenferred on Kameni the title ¥bjvoda'??

152. The evidence also shows that, at the end of opesatin Vukovar, the JNA paid the

volunteers of the Leva Supoderica Uit.

153. In view of the aforesaid evidence, the Chambersfititht the Leva Supoderica Detachment
was made up of SRS volunteers who were sent to Warkoy the SRS Staff or recruited locally and
then brought together in this detachment, anditietd a direct link with the SRS.

f. The unit of Vasilije Vidow, aka “Vaske”

154. According to the Prosecution, Vasilije Viddyiaka “Vaske”, a native of llijaS, commanded
a group of Serbian volunteers called “SeSelj's @ikst or “Vaske’s Chetniks”, which often
introduced itself as aSeSeljevciunit’. At times, this unit is said to have numbered to 70
volunteers of the 8P/SRS, and other(®/SRS volunteer units were sometimes put under &/ssk
command. According to the Prosecution, he collaiedravith Ratko Ad4i and the SDS. The
Prosecution alleges, moreover, that Vaske was dribeoclose associates of the Accused and

frequently travelled to Belgrade to meet him.

120y/5.007, T(E) 6037-6038 (closed session) and T(E) 6056 (closedrjesynaud Theunens, T(E) 3817, 3823-3825,
3884, 4325.

21 Reynaud Theunens, T(E) 3886, 4325; C16, pp. 20-21; C18, para. 46.

122 p25 under seal; P217; P258 under seal, part Il, p. 8&nStat of the Accused pursuant to Ruleb&} T(E) 1921-
1922.

123p31, T. 43533-43534.
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155. According to the Statement of the Accused purst@Rule 84bis, Vaske was a member of
the SRS and fought heroically in Dalmatia in 198fter the Vance-Owen Plan was adopted, Vaske
returned to llijas. He was never sent to llijasthy SRS, but instead formed his own unit which he
commanded. The Accused claims that he visited Vasket twice during the conflict, but that the
SRS never sent volunteers to that unit. In the wafthe Accused, his trust in Vaske was such

that, after the Dayton Accords, he appointed himefabf his personal security detail.

156. The evidence shows that Vasilije Vidéyaka “Vaske”, was a member of th€Sfrom the
outset, and later a founding member of the SRS.dlember is also able to conclude that, from
September 1991 to the end of February 1992, Vasieean SRS volunteer in Benkovac, Dalmatia.
From February 1992 onwards, he led an interventimin in llijas, in the Sarajevo area, that was
integrated into the VRS and numbered at least tveren, all of whom were(@/SRS volunteers,
in particular, from Belgrade, Loznica or Knin. Theit commanded by Vaske was also called
“Vaske's Chetniks”, “Vaske’s unit” or “Vaske’skalamerijd. Nadan André was Vaske’s deputy.
Vaske’s unit also operated under the command of@ralosipov, who led the Tactical Group of
the VRS, notably in Vog@# and in llijas:?*

g. The units of Pivarski and Niski

157. The Chamber notes that the Prosecution mentiorthédirst time in its Closing Brief that a
number of groups, including “Pivarski’'s men”, weakegedly among theSeSeljevcigroups” or
detachments of theC®/SRS. Given the tardiness of this allegation@hamber did not take it into

consideration.

158. The evidence shows that Niski was initially a memifeArkan’s Tigers who established his
own unit of volunteers after leaving Zvorrik The Chamber does not have any evidence of a link
between this unit and the SRS.

h. Gogk’s unit / the Loznica group

159. According to the Prosecution’s Closing Brief, Gdgiunit was one of the groups of SRS
volunteers. This unit was allegedly one of tieSeljevcgroups” in Loznica that were part of the

Serbian police. In his Final Brief, the Accused mains that after 26 April 1992, three paramilitary

124 safet Sejdi, T(E) 8216-8219, 8348, 8395-8396; VS-1055, T(E) 7805, 7811; P218,Statement of the Accused
pursuant to Rule 8His, T(E) 1934; Reynaud Theunens, T(E) 4237-4238, 4241-4242, A209]R261, part I, pp. 231-
232; P836, p. 10, para. 49; P840, paras 7, 10-12, 16, 19-20, 23.

125yvs-038, T(E) 10156; P362, p. 5; P1077, para. 86; P1144 sedkmara. 79.
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groups remained within the Zvornik TO: those of Kili®ivarski and Z¢o, while the volunteer

group from Loznica, including Gogiformed part of the police.

160. According to the evidence before the Chamber, tlanteers unit commanded by Gégi

was called Gogis unit, the “Loznica group” or the “Loznica meff®

161. In April 1992, the unit commanded by Milorad Géagconsisting of SRS volunteers from
Loznica, formed part of the Zvornik TO. It joinebdet Zvornik MUP in May 1992. The Mali

Zvornik TO supplied this group with arms and equimtn This unit stayed in Zvornik until the end
of July 1992 when it was disarmed and expelled @s pf an operation aimed at removing
paramilitaries from that zone. All the members lak tunit had uniforms with the insignia of the

police and weapons issued by the Zvornik SE/P.

162. The Chamber did not receive any evidence of thetexce of a hierarchical link between
this unit and the Accused.

i. The “Karaiorde” unit

163. The Prosecution alleges that in the summer of 18@den Grahovac created a unit called
“Karadorde” from members and followers of th€ B and the SRS, which was affiliated with the

Accused. This unit was allegedly present in thasue Nevesinje and Mostar in June 1992.

164. The evidence in the case file shows that in 199lémesinje, Arsen Grahovac established
and commanded the Ka@de unit numbering about 100 men. The headquartetBi®funit was
located in a bar in Nevesinje called “Ravna Gorghis unit operated in the areas of Mostar and

Nevesinjet?®

165. As regards a link between th@radorde unit of Se3elj's meand the SRS, the two key
witnesses who testified to this in their writteatsiments retracted their evidence in court, leaving
the majority of the Chamber, Judge Lattanzi disagntvith no credible evidence on which to base
a finding.

126y5.1013, T(E) 5217-5218, 5222, 5226, 5321- 5323, 5331.

127p997 under seal, pp. 1-3; P362, pp. 4-5; Fadil §6F(E) 5883, 5914; P362, pp. 4-5.

128 |brahim Kujan, T(E) 9658; P524, p. 3; Vojislav D&bT(E) 15114, 15125; VS-1067, T(E) 15310-15311; P879, p. 1;
P880 under seal, p. 9; P881 under seal, para. 5; P884,§84,;gp. 1-2.
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166. According to Ibrahim Kujan, a Muslim from Nevesinjeunicipality and member of the
Nevesinje SDA Executive Council, the “Chetnik” Kdoade unit worked with the local police. The

police supplied it with ammunition, food and mortéy.

167. The fact that several withesses described theasniChetnik” does not suffice to establish
that it belonged to the(® or to the SRS. Moreover, the fact that Ibrahineiiisaw the Accused in
Nevesinje next to Arsen Grahovac in February orddr992 and had heard that the Accused had
visited the Ravna Gora café dressed in military uniform on a particutiaté®is insufficient to

establish a link between Arsen Grahovac and theiged at the relevant time.

168. The majority deems that the evidence does not dstraia that the Accused was the

superior of Arsen Grahovac and the members of hrsd¢rde unit.

j. The “Serbian Guard” of the SPO

169. According to the Prosecution’s Closing Brief, amadhg groups of volunteers present in
Zvornik as of 8 April 1992 that participated in thekeover of Zvornik were “Vuk DrasSkavs

men-.

170. Several pieces of evidence indicate that the “SQerl@buard” was a volunteer unit of the
SPO led by Vuk DraSko&i According to the Accused, the “Serbian Guard” wesated by the
SPO in the summer of 1991. It was a paramilitagaarsation whose members were motivated by

“looting”. 13

171. In 1991, the SPO requested the National Assemialyttie “Serbian Guard” be recognised
as an “army” whose mission was to protect the Sérbe Accused publicly opposed this proposal
by the SPO. In an interview he gave on 25 July 1994 Accused stated without specifying the
date that members of the “Serbian Guard” had pesijobeen part of the(®/SRS, but had been

expelled for lack of discipline — problems withriking and behaviour*?

129 |prahim Kujan, T(E) 9655-9657; P524, pp. 2-3.

130 |prahim Kujan, T(E) 9644, 9646, 9652-9655; P524, pp. 2-3, 6sMejiDabt, T(E) 15114; VS-1067, T(E) 15347,
VS-1051, T(E) 8858, 8896.

131p31, T. 43128, 43135, 43137, 43147, 43739; P229, p. 1.

132 pleksa Ejt, T(E) 10462; P31, T. 43393; P261, part |, pp. 83-84; P 1181, p. 13.
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172. According to the Accused, the “Serbian Guard” wammanded byporde BozZovt, aka
Giska, a “notorious criminal”’, and from November91%y Branislav Lajnovi Dugi, followed by

Boro Antelj*?

173. The Chamber does not have sufficient evidence rid that a hierarchical link existed

between the Accused and the group of volunteesfpiéitaries of the “Serbian Guard”.

k. The units of Branislav Gavrilo¥ aka “Brne”, and of
Slavko Alekst

174. Branislav Gavrilow, aka “Brne”, an SRS member, was appointed in 188the Accused

as the commander of th€ B/SRS volunteers of Slavonia, Baranja and Westem 8§*

175. Brne’s unit was present at the time of the Grbawittack on 21 April 1992 and in the llidZza
municipality in July 1993. Among the members of munit, stationed at Golo Brdo on Mount
Igman, were Boro Pajkodi aka “Pajke”, one of Brne’s lieutenants, “Majorhw was one of the

commanders, as well as a man known as “Copo”.

176. The Chamber notes that members of the VRS repddettheir superiors the criminal
conduct of the members of Brne’s unit. Thus, orfNt&ember 1992, Colonel Stanislav Galihe

SRK Commander, informed the VRS Main Staff thas tharamilitary unit, consisting of 25 men
commanded by Brne and active in the Rakovica seetas a “a group of criminals whose

behaviour is damaging the reputation of the Refatfirpska Army™*3

177. Several pieces of evidence - including an ordenesighby the Accused in 1993 which
conferred upon Brne the title of Chetiikjvodafor, among other things, the command positions in
“Chetnik units” he had occupied - make it posstblestablish that Brne commanded a unit of SRS
volunteers in the Sarajevo area during the peraeied by the Indictment. However, according to
Expert Witness Theunens, Brne’s unit was not semh fBelgrade to this area, where it was under
the authority of the VRS’

178. As regards the unit of Slavko Aleksthere is ample evidence to show that he commaaded

unit of SRS volunteers based at the Sarajevo Jewashetery from April 1992 until at least

133p31, T. 43131, 43137-43138.

134p215 under seal; P217, p. 186; P999, p. 2; P1000, p. 5.

135 perica Koblar, T(E) 7988-7989, 7994; P518, pp. 1-3; P838, par P999, pp. 3-4; P1000, pp. 3, 10-11, 15; P1230,
p. 11; P1319, p. 7.

3¢ pogs5, p. 1.

137 Reynaud Theunens, T(E) 4041, T(E) 4236-4238, 4242 and4Z57-P217, p. 186; P1000, pp. 3, 14-15.
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September 1993. This unit was known as the “Nov@jS8ao Chetnik detachment”. The members
of this unit, some of whom have been identifiedreveariously referred to as “Se3elj’s men” or
“Chetniks” by Witness VS-1060; nevertheless, thesms clearly designated, according to him, the
members of Slavko AlekSs unit based at the Jewish cemetery. They had laig beards and

wore fur hats displaying cockad®¥.

179. Several pieces of evidence demonstrate that SlAlddsic, a member of the SRS who led a
unit of SRS volunteers, was also present in tliZdlimunicipality during the period covered by the

Indictment*>°

180. In his Statement pursuant to Rule B#, the Accused admitted that Brne and Slavko
Aleksi¢ were indeed present at Grbavica and commande8RBevolunteers theré’ However, the
Accused maintained that, even though Slavko Ateksid been a member of the SRS since the
summer of 1992, he was already there because heawasive of Sarajevo and that he did not
receive instructions from the SRS in Belgrade tim jine local armed forces. Incidentally, the
Accused promoted Slavko Aleksb the rank o¥/ojvodain 1993

181. In light of the totality of the evidence, the Chamnliinds that Slavko Alek&iand Brne
commanded units of SRS volunteers in BiH during pleeiod in the Indictment, but were not
officially sent to the area of Sarajevo by the SR8wever, the Accused acknowledged them as
local commanders of SRS volunteers. Moreover, tingits were placed under the command of the
VRS.

. The “Vladan Luké” and “Dragi Lazarevé” volunteer

detachments

182. The Prosecution alleges in its Closing Brief that$eSeljevciand specifically theViadan
Luki¢” unit led by Ljuba Ivanoui and the Dragi Lazarevi” detachment, numbering 700 to 800
soldiers and commanded MojvodaVaki¢, operated in Nevesinje between May and July 1992,
where they were deployed with the local TO befoming subordinated to the JNA and
subsequently to the VRS. According to the Accusled,presence of SRS volunteers commanded
by Branislav Vaki in the territory of Nevesinje was limited to a itaity operation that lasted a few

days on the Podvelezje plateau.

138 Reynaud Theunens, T(E) 3824, 4041, 4226; VS-1060, T(E) 8591, 8596886978575, 8616, 8637, 8681; P55, p.
20; P217, p. 185; P256; P471; P644, p. 14; P846, p. 3; P1248, p. 6; PL319, p

139p1000, p. 15; P1319, p. 9.

10pg44, p. 14; P1230, p. 11.

141p217, p. 185.
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183. From 10 May 1992, the “Vladan LuKi volunteer detachment, commanded by Ljubo
lvanovi, operated in the area of Mostar afidpljina. Toward the end of June 1992, the “Dragi
Lazarevé” detachment, consisting ofC® volunteers, operated in the area of PodveleZjevsas
placed under the command of the VRS Herzegovinp<oy a decision of the RS Presidefity.

184. With regard to these two detachments, the Chambtasnthe lack of allegations in the
Indictment and in the Prosecution’s Pre-Trial Brigoreover, the Chamber only has evidence on
the participation of the SRS “Dragi Lazar&vivolunteer detachment in the fighting in the

Nevesinje area, on the Podvelezje plateau.

142p28; P29; P55, p. 9; P889, p. 19.
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IV. THE CRIMES'*®

A. Preliminary remarks

1. Meaning of the expression “ethnic cleansing”

185. The Prosecution uses the expression “ethnic cleghsi number of times in its various

written submissions. The Accused does not takepasition on this point in his Final Brief.

186. The expression “ethnic cleansing”, which does motespond to any specific crime, seems
to denote a process involving the commission oéram number of crime$? Consequently, the

Chamber referred to the crimes specifically alleged

2. The “Serbian forces”, perpetrators of the crimes

187. It was at times impossible to identify the actuadpetrators of the crimes, except by naming
them the “Serbian forces”. Whenever the evidencehin case allowed it, the Chamber made
specific findings in this respect. The alreadyidifft task of identifying the perpetrators of crisne

on the ground was compounded by the terminologioafusion in the witnesses’ use of the terms

“Chetniks”, “Seselj’'s men” and other members of 8exbian forces.

B. Article 5 of the Statute: crimes against humanity

188. The Prosecution submits that a widespread or sydierattack was directed against the

civilian populations of Croatia, Bosnia and Vojvadiin the period from August 1991 to at least
September 1993. It explains that “an orchestragupaign of violence and mistreatment was
directed against the Croatian, Muslim and other-8erb population residing in the municipalities

referred to in the Indictment”. Thus, the Accusesfeech in Hrtkovci on 6 May 1992 allegedly

played a decisive part, the Accused frequentlyssing the link between the deportation of the
Croats from Hrtkovci, the armed conflict in Croadiad his vision of a homogenous Greater Serbia.
According to the Prosecution, “[tjhe means and m&shof attack, the crimes committed and the
attack’s discriminatory nature provide further gralbat the attack was directed against civilian

populations.” Moreover, having taken control of tmenicipalities of Vukovar, Zvornik, Mostar

and Nevesinje, the Serbian forces, in collaboratwih the local Serbian authorities, allegedly put

143 Judge Lattanzi does not agree with the overly cursory mdolfi@ved by the majority of the Chamber in analysing
the evidence on crimes committed on the ground.
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in place a system of persecutions designed to dninerom these territories the non-Serb civilian

population which was also subjected to deportadiudh forcible transfer.

189. In his Final Brief, the Accused denies the existeatcrimes against humanity in Vukovar,
referring to theMrksi¢ case. With regard to localities in the BiH, the Ased submits that the
counts of persecutions, deportation and forcildagfer should be dismissed in the context of the
JCE, as in theKrajiSnik case As regards Hrtkovci, he maintains that the Tributfahs no
jurisdiction over the events in Hrtkovci because government which was in power in the territory
of Serbia, where Hrtkovci is located, and the Aotous Province of Vojvodina does not have the
status of a warring party in the armed conflict ethivas unfolding at the time in the territories of

Bosnia and Herzegovina and Croatia.”

190. The independent nature of the proceedings andellagivity of the adjudicated matter do
not allow a Trial Chamber to rely on the legal actfial findings of another Chamber and extend
those findings to its own ca&®€.Therefore, the Chamber cannot accept the Accusedtstion to
adopt, on the strength of the authority of the didjated matter, the factual and legal findings made

in the MrkSi¢ andKrajiSnik cases.

191. To qualify as crimes against humanity under Artglef the Statute, the crimes must have
been committed “in armed conflict’, whether intefoal or internal in characté?® In addition,
there has to be an objective link, geographicaltangporal, between the acts of the accused and the

armed conflict*’

192. In light of the totality of the evidence in the eafile, the Trial Chamber, by a majority,
Judge Lattanzi dissenting, finds that the Prosenufiiled to prove beyond all reasonable doubt
that a widespread and systematic attack was ladnabainst the non-Serb civilian population
living within large areas of Croatia and BiH. Thajority finds, in particular, that the Prosecution
failed to prove that the non-Serb populations fvin the municipalities of Vukovar, Zvornik,

Greater Sarajevo and the municipalities of Mostat Bevesinje, were targeted by a campaign of

144 Seethe Tadic Judgement, para. 84.

145 This remark does not call into question the procedure dfildiotice envisaged by Rule 94 (B) of the Rules.

148 Article 5 of the StatuteSeealso theTadi¢ Appeals Chamber’s “Decision on the Defence Motion for lacettory
Appeal on Jurisdiction” (“Appeal Decision on Jurisdictiordara. 142; th8lagojevi and Joké Judgement, para. 542.
According to the Tribunal’s jurisprudence, an “armed conflicttsxivhenever there is a resort to armed force between
States or protracted armed violence between governmentaritisghand organised armed groups or between such
groups within a State”. For the definition of an armed danfseethe Appeal Decision on Jurisdiction in thedi
case, para. 70Seealso theBo3koski and Taulovski Appeal Judgement, para. 21; therdi¢ and Cerkez Appeal
Judgement, para. 336; tkenarac et alAppeal Judgement, para. 56.

17 Kunarac et al. Appeal Judgement, para. 8Birksi¢ et al. Judgementpara. 430;Kupreski et al. Judgement,
para. 546.
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violence and mistreatment. The majority deems thatid not receive sufficient evidence to
irrefutably establish the existence of a widespread systematic attack against the civilian
population; that the evidence that was presenteldexamined points rather to an armed conflict
between enemy military forces, with some civiliaomponents. The presence of civilian
combatants in undetermined proportions in the cdrdéclashes that many witnesses described as
street fighting, where every piece of territoryegvhouse was fought for, presents a context which
does not support the conclusion that there wadtackadirected against civilians.

193. It was incumbent on the Prosecution to make it® cagh clarity and present a picture
which clearly demonstrated to the judges that ik#ians were targeted en masse, when in fact
they were not taking part in the fighting and preed no danger to the Serbian fighters. In the
opinion of the majority, the Prosecutor failed tdfif this obligation, simply limiting himself to
general assertions which do not account for theiipeevidence received by the judges. Under
these circumstances, the majority is unable to disrthe argument of the Defence - echoed by
many of the witness testimont&$- which explains that the civilians fled the cornbanes to find
shelter in the localities occupied by members ef shme ethnic or religious group; that the buses
that were provided in this context were not pamvérations to forcibly transfer the populationt bu
rather acts of humanitarian assistance to non-ctantsafleeing the zones where they no longer felt

safe.

194. With regard to Vojvodind?®the majority, Judge Lattanzi dissenting, wishest fio stress
that it was not an area of armed conflict. Moreptee majority does not find that any effort was
made by the Prosecutor to submit to, even lessicoayvthe Chamber that there was an undeniable
nexus between the conflict in Croatia and in BiHl ahe situation in Vojvodina. The Chamber
could not infer this nexus solely from the presenteéSerbian refugees coming from Croatia to
Hrtkovci. It is all the more unable to do so sirtbe Prosecution remained silent on the specific
circumstances that surrounded the deportation edfettfSerbian refugees from Croatia. Were these
acts of war or simply acts of reinforcing their ridiéarian closure that preceded the open conflict?
No evidence was offered on this poirft.

148y5.1022, T(E) 9524 to 9525, 9528 to 9530 (closed sessiofl @ler seal, para. 16.

9N regard of Vojvodina, the Chamber relied on the follgvevidence: Ewa Tabeau; Katica P&ulleksa Ejt;
Franja Barievi¢; Goran Stopaéi VS-007; VS-061 (T(E) 10014-1016); VS-067; VS-1134; C26 under B&dl; P164;
P547; P549; P550; P551 under seal; P554; P555; P556; P557; P558; P55®3836°564 under seal; P565; P566;
P631; P1049 under seal; P1050 under seal; P1104 under seal; P1330.

150y5.061 agreed with the Accused on the fact that marieoSerbian refugees had come from the municipality of
Grubisno Polje in Western Slavonia where there had rimem any fightingSeeVS-061, T(E) 10015 ff.
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195. The Chamber, in its majority, Judge Lattanzi dissen also notes other deficiencies in the
Prosecution’s approach. It notes the specific weakrof the expert report of Ewa Tabeau. The
report does not focus on the departures of Craaisedr by the speech of the Accused on 6 May
1992 or, even more generally, by the abuses suffefbe expert simply presents a general
overview of departures over the whole of 1992 withepecifying clearly what had triggered them.
The testimony of VS-061 on which the Prosecutiolieseto make its case has also revealed
significant weaknesses. Witness VS-061 admittedemtban once on cross examination the
omissions he made and his biased version of this.f&wen when he was telling the truth, his
testimony was not more useful to the Prosecutise.cde recognises the discrepancies between the
Croats who registered to obtain baptism or marrizgéficates and the proven departures of those
same individual$®* He acknowledges that certain departures of Cnate the result of perfectly
regular arrangements made with Serbian refugeeswembed to exchange their homes in Croatia
for a house in Hrtkovci> Finally, admitting his initial omissions and exagations during the
examination-in-chief, he acknowledged that thetthahd death threats of which he was a victim,
and above all the murder of a Croat, Mijat Stefamaltich were presented as the alarm bell that
triggered the fear and the flight of Croatian ¢arils from Hrtkovci, were in fact almost a complete
fabrication’>® He later admitted, speaking with the Accused, $tafanac’s death had occurred in a
café as a result of a banal personal conflict tbek a bad turn; that the murderers had been

apprehended and put on triaf.

196. The majority noted, more broadly speaking, thatdbases against civilians described in
Hrtkovci, even if considered proven, do not amoimterms of their scale or thmodus operandi
involved, to a widespread and systematic attackctld against the civilian population. The
Prosecution focuses primarily on acts of intimidatperpetrated first by Serbian refugees, most of
whom had been expelled from Croatia and had nonacemlation, against Croats whose houses
were standing unoccupied, which they did to intite latter to exchange their houses for their
houses in Croatia. The evidence presented poirédeot harassment, targeted and limited, without
any apparent direct link or nexus with the resthefcountry*>®> The Accused’s speech of 6 May did
not extend the actions against Croatian civiliamsoiher places. It was an electoral campaign
speech, certainly anti-Croat in tenor, but one thas mainly directed against the actions of the

Serbian authorities, judged to be inefficient ansuificiently protective of the Serbian refugees

151yvs-061, T(E) 10081-10083 (private session).
152yvs-061, T(E) 10027.

153yS-061, T(E) 10044-10067 (private session).
154vs-061, T(E) 10044-10058 (private session).
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driven out of Croatia>® The majority fails to see in what way the Prosiecuestablished that this
speech and its hypothetical consequences could $ta@egthened or even prolonged a Serbian
attack on a larger scale directed against the @roatvilian population. In the view of the majrit

the evidence heard points to acts driven by esdntdomestic motives, private in nature, whose
main focus was the acquisition of housing, whiah $erbs did not have due to their refugee status,
and by no means allows for a finding of a masstteck against the Croatian civilian population. In
this sense, the majority notes several testimahiasspeak of complaints lodged by a number of
Croats who had been threatened or forcibly remdread their homes, and whose rights were later

restituted by the local authoritié¥.

197. Lastly, the majority notes — without losing sighttbe Accused’s particularly disturbing

speech of 6 May, which clearly called for the dégtion of Croats, especially those he considered
to be disloyal — that it was never even alleged tte Accused took a direct part in the exchange of
housing. And yet, these exchange contracts arentakethe principamediumthrough which the

deportation of Croats from Hrtkovci was carried.oMioreover, the Prosecution should, at best,
have looked for an indirect responsibility of thecsed, and not a direct one, for the acts of
persecution. In any event, the majority deems tierte is a lack of essential legal ingredients to

find any criminal responsibility whatsoever forrags against humanity.

198. Consequently, for the majority of the Chamber, dutgttanzi dissenting, the requirements

under Article 5 of the Statute have not been m#t vagard to Croatia, BiH and Vojvodina.

C. Violations of laws or customs of war

1. Requirements under Article 3 of the Statute

199. The Prosecution alleges, and the Accused doesombést, that Croatia and BiH were the
theatre of one or more armed conflicts during thaaga in question. It adds that the crimes with
which the Accused was charged were closely condewith the armed conflict. Thus, the four
requirements set out in tAedic Appeal Decision are met for all the crimes covdrgdirticle 3 of
the Statute.

155VvS-061 speaks of spontaneous incidents, caused by Serhigeesfwho went from door to door, in groups of
three, four or five, to propose an exchange of ho&sssT(E) 10087.

156 5eeVS-061, T(E) 10036.

157 Seefor example: VS-061, T(E) 10023-10025; Aleksa EJi(E) 10328.

50
Case No: IT-03-67-T 31 March 2016



92/62540 BIS

200. The Accused does not take any position on the engst of a link between the alleged
violations of the laws and customs of war and timeeal conflict or on the four conditions set by the

Tadi¢ Appeal Decisiort>®

201. It is therefore established, in the view of the @bar that: (i) an armed conflict existed in
Croatid® and in BiH® in the period covered by the Indictment; (ii) tbémes charged in the
Indictment as violations of the laws or customsvaf were committed by members of the Serbian

forces in furtherance of the armed conflict or asslt thereof.

2. War crimes not alleged in the Indictment

202. The Chamber received a certain amount of evidencerimes that are not alleged in the
Indictment, even though they are mentioned, in soases, in the Prosecution’s Pre-Trial Brief
and/or the Closing Brief. In view of the right dfet Accused to be duly informed of the charges

levelled against him, the Chamber did not takeehigence into consideratidft:

158 Tadi¢ Appeal Decision on Jurisdiction, para. S&ealso theGali¢ Appeal Judgement, para. 1%aki: Appeal
Judgement, para. 342; tkenarac et alAppeal Judgement, para. 55, referring toThdi¢ Appeal Decision on
Jurisdiction, paras 67, 70; tiadi¢ Appeal Decisiorsets out four additional requirements as follows: “(i) tfwdation
must constitute an infringement of a rule of internationmh&nitarian law; (ii) the rule must be customary in ratr,
if it belongs to treaty law, the treaty must be unqueshiyniainding on the parties at the time of the allegednoieand
must not be in conflict with or derogating from peremptowysl®f international law ; (iii) the violation must beises,
that is to say, it must constitute a breach of a rule gtiogimportant values and the breach must involve grave
consequences for the victim; (iv) the violation of the ralest entail, under customary or conventional law, the
individual criminal responsibility of the person breachtihe rule."Tadic Appeal Decision on Jurisdiction, paras 94,
143.Seealso theKunarac et al Appeal Judgement, para. 66.

159 Decision of 8 February 2010, Annex A, facts nos 29, 44R@Linaud Theunens, T(E) 3966-3967, 3974-3975; VS-
004, T(E) 3402-3403, 3405-3408; VS-1064, T(E) 8694; Erakali¢, T(E) 4910; P31, T. 43562; P244; P245; P278,
para. 7; P632, pp. 31-37; P857, para. 11; P859, pp. 29806-29&8;T## Serbian forces present in Vukovar included
the JNA under whose command the TO and the volunteers vesedieeP1137, pp. 13064-13065.

180 Decision of 10 December 2007, Annex, facts nos 167, 171-172:0¢5, T(E) 5396-5398; Asim Alj T(E) 7022-
7023; P836, para. 12; VS-1065, T(E) 6298-6300; VS-2000, T(E) 120045, 14114; P31, T. 43325-43326, 43690-
43691, 43695; P953, pp. 1-2; P956; P992, pp. 46-49; P1044, p. 3.

181 Generally speaking, the Chamber did not accept the msédeslating to crimes committed against prisoners of war
considering that the totality of the crimes alleged in thdictment concern exclusively civiliansggin particular
paragraph 18 of the Indictment which concerns solely the mafadvilians). Evidence concerning the following facts
was also not acceptddr the Zvornik municipality : alleged forced labour by detainees in paragraph 17f(#)eo
Indictment refers expressly and exclusively only to thggidig of graves, loading ammunition for Serbian forces, the
digging of trenches, and other works on the front lines.tBistallegation does not cover the looting carried out by
detainees at the Ciglana plant mentioned in paragraph 94 Bftksecution’s Pre-Trial Brief. In the opinion of Judge
Lattanzi, in paragraph 30 of the Indictment, the only cglevant in this context of war crimes, forced labour is
mentioned in general terms, and paragraph 29 (e) also tefevents at the Ciglana plafor Greater Sarajeva in

its Closing Brief the Prosecution specifies that memb&k&ske'’s unit detained Muslims in the garage of Mujafisz

in llijas and forced them to assemble explosives anddoninweapons on stolen trucks. The Prosecution does not,
however, make allegations of forced labour involving dethirigilians except in detention centres exhaustively listed
in paragraph 29 of the Indictment. This paragraph does notianethie garage of Mujo DZzdfi Forced labour by
detainees or persons under house arrest is alleged igrggatnal 7 (e) of the Indictment which refers solely to grave
digging, loading [ammunition] for the Serbian forces, thggitig of trenches, and other works on the front lines. This
language therefore does not cover any labour that may have dreied out by the detainees in Mujo DZ&igarage.
Finally, in its Pre-Trial Brief, the Prosecution alledes plunder of public or private property by Serbian forttes
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3. Alleged war crimes for which there is insufficientidence

203. The reality of the following crimes has not beecemained due to insufficient evidence:

a. the murder by beheading of a Muslim in Crna Rijekal the execution of
detainees in the Crna Rijeka sector (Greater Sarpfgy members of Vaske’s

unit in the summer of 199%?

b. the murder of non-Serb detainees on Zill (Greater Sarajevo) in the
summer of 1993%

C. cruel treatment in the form of labour consistingl@jging graves and trenches,
loading ammunition for the Serbian forces and othanual labour on front
lines allegedly carried out by the detainees at @wara farm (Vukovar

municipality) in November 1991%

d. cruel treatment in the form of forced labour andusg assaults against the
detainees in the Velepromet warehouse (Vukovar onpatlity) in November
1991/

e. torture and cruel treatment at Gero’s slaughteradivornik municipality)

between April and July 199%°

occurred in Grbavica, Novo Sarajevo municipality, betw&pril 1992 and September 1993. And yet, paragraph 34 of
the Indictment carries a list enumerating a limited nundfemunicipalities of Greater Sarajevo where plunder is
alleged. This wording, therefore, does not cover thad#u of public or private property in Grbavica (Novo Save).

For the Mostar municipality : the Chamber received evidence showing that Serbiansferoggaged in thefts of goods
during their retreat from Mostar from approximately 25 Ma92.9Yet, paragraph 34 of the Indictment alleges only
plunder of residences for the Mostar municipaligr the Nevesinje municipality. the Chamber also did not take into
consideration evidence relating to murders and mistreatroemnited on 16 June 1992 by Krsto Sawommander of
the MUP forces at the Nevesinje police station and\dliazi homes in the Nevesinje municipality insofar as ¢hes
allegations do not feature in the Indictment and were argyed at the stage of the Prosecution’s Closing Brief.

162 The evidence attests to the involvement of Vaske's umithé military operations at Crna Rijeka, but is not
sufficiently specific and does not allow the timefraroebé established. Judge Lattanzi disagrees with this cioclu
and deems that this crime should have been taken into accothe Bhamber. The majority relied on the following
evidence: Safet SejdiVS-1055; P836; P840.

183 a Chamber accepts the testimonies of Safet Sajui Witness VS-1055, which make it possible to estatiish t
the detainees at Planja’s house were used as human dhyeStsbian forces on Zuhill. Nevertheless, the evidence
establishes that the events described by the witnesseplace in September 1992, and not in the summer of 1993, as
submitted by the Prosecutiosegthe Indictment, para. 24 and Annex VII; Prosecution’s Pral Biief, para. 103; the
Prosecution’s Closing Brief, para. 392 and Annex). The rtgjoelied on the following evidence: Safet SéjdvS-
1055; P975; P1160 under seal.

184 The Chamber relied on the following evidence: Decisior8 dfebruary 2010, Annex A; Emdakali¢c; Vilim
Karlovi¢; Dragutin Berghofer; Milorad Vojnovj LjubiSa VukaSinou; Davor Strinow; Goran Stopaé VS-002; VS-
007; VS-016; VS-021; VS-065; P268 under seal; P278; P604; P&235Rinder seal.

185 The Chamber relied on the following evidence: Vilim KarguDragutin Berghofer; EmiCakali¢; VS-002; VS-
051; P278; P282; P844 under seal.
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f. torture and cruel treatment of detainees at Sorjalsse (Greater Sarajevo)
between April 1992 and September 19973;

g. torture and cruel treatment of non-Serb detainégbeaSemizovac barracks
(Greater Sarajevo) between April 1992 and Septerh®@3°®

h. torture and cruel treatment of detainees at the t@pair garage at the
crossroad in Vogd@® (Greater Sarajevo) between April 1992 and Septemb
1993}

I. plunder of public or private property in the citpdathe homes of Vukovar
between 1 August 1991 and May 1992;

J- plunder of private property by Serbian forces ia tilages of Donja Bijenja,
Gornja Bijenja, Presjeka, Kljuna, Bori, Krusevljani, Pridvorci and Hrusta
(Nevesinje municipality) between 1 March 1992 ahd end of September
1993

204. For the same reasons, the Chamber, by a majoudige]Lattanzi dissenting, was not in a

position to find that the following crimes were amitied in the period covered by the Indictment:

16 Judge Lattanzi disagrees with this conclusion and délemnshis crime should have been taken into account by the
Chamber. The Chamber deems it has been established thatuoa 5992, a very large number of non-Serb detainees
at the Karakaj Technical School were transported to Getatgghterhouse. Nevertheless, the majority does not have
evidence of the torture and cruel treatment at Gerolgblarhouse alleged by the Prosecution, nor of the ¢onslibf
detention. The majority relied on the following evidence: M6; VS-1087; P696 under seal.

'%7|n the absence of evidence on this issue, the Chamber is agpasition to find that crimes were committed in
Sonja’s house.

%8 The Chamber accepts the testimony of Safet Sejtib stated that, after the attack by Serbian foate3vrake in
April 1992, they proceeded to arrest Muslim men and took ebauwf them to the Semizovac barracks, while others
were taken to different detention centres. NeverthetagesChamber does not have other evidence on this place of
detention or the crimes that may have been committed tBemee evidence regarding the detention of non-Serbs in the
Semizovac barracks was not sufficiently supported, them®er deems that neither the inhumane conditions of the
detention of non-Serb detainees nor the abuses to which tnehame been subjected could be established. As regards
the forced labour by non-Serbs placed in Semizovac, the Chalebered again that the testimony of Safet Sejeais

not sufficiently substantiated.

%9 As no evidence was received concerning this allegatioichwimcidentally, the Prosecution does not mention in its
Closing Brief, the Chamber was unable to find that aizges were committed at the tyre repair garage atrbesroad

in Vogo&a.

10 The Chamber has evidence enabling it to note that Serbiesfincluding SRS volunteers, members of the Leva
Supoderica Detachment, stole property from Croatian honteg@n the city of Vukovar of which they had taken
control. But the Chamber does not have supplementary evitiestoeould enable it to assess the impact of these thefts
on the victims or on the population of Vukovar. The Chambegdeahn the following evidence: NebojSa Stojadpvi

Goran Stopaé; VS-002; VS-016; VS-027; P526; P527; P528; P586 under s@d; P857; P1318; P1372 under seal;
P1379 under seal.

"1 when Serbian forces entered the villages of Donja Bij@yanja Bijenja, Presjeka, Kljuna, Bordvi, Krusevljani,
Pridvorci and Hrusta, they appropriated the private propertydfaurand around houses, such as cars. The Chamber
recalls that car thefts were not alleged by the Prosetu8eelndictment, para. 34). In addition, the Chamber does not
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a. wanton destruction, or devastation not justifiedhiiitary necessity of the city
and homes of Vukovar? homes in the village of Svrake (Greater Sarajé%);
of the city and homes in llija§ (Greater Saraje¥djhe city and homes
of Mostar!”> and the villages of Donja Bijenja, Gornja Bijenjagstoljani,
Presjeka, Kljuna, Borawi, Krusevljani, Pridvorci and HruSta (Nevesinje

municipality)"®

b. deliberate destruction of sacred sites of Muslim&vornik’’

of the mosque
of Svrake/Semizovac and the Roman Catholic chufcBemizovac, in the
Vogo¥a municipality (Greater Sarajevdf of the three mosques of Stari
llijas, Gornja Mis@a and Donja Misga, as well as other institutions dedicated
to the Muslim or Catholic religion in the area bjfaf (Greater Sarajevd)? of

the Sevri HadZi-Hasamosque and the Franciscan church in Mo¥tsand of

have any evidence that would enable it to assess the aic#hese thefts. The Chamber relied on the following
evidence: P483 under seal; P524; P880 under seal.

72 The majority notes that, overall, concerning all thegations of destruction, in order to find that destructias
committed as a war crime, not justified by any militaecessity, the majority first had to be in a positioagsess the
proportionality of such destruction, the forces that wersgieand, in particular, the level of resistance offécethe
Serbian forces. In the case at hand, however, the evidetice case file only shows the actions of the Serbiargorc
Under these circumstances, the majority was unable to yjulaiéf destruction as a war crime. On the destruction in
Vukovar, the majority relied on the following evidence: Bexision of 8 February 2010, Annex; Vesna Bosanac; Emil
Cakalié; Dragutin Berghofer; Goran StopariS-002; VS-021; VS-051; P55; P57; P91; P183; P195; P261; P268 under
seal; P275; P278; P291; P407; P594; P595; P603; P844 undeP8&4%5]; P921; P1001; P1076; P1161 under seal;
P1260; P1291; P1373 under seal; P1374 under seal; P1376 undi8&al under seal.

13 The majority relied on the following evidence: Safet SejBi63; P1346.

7% During the attack on LjeSevo village, Serbian forcesuiting in particular Vaske’s unit, members of the Ilif&3,

but also other Serbs whose affiliation to a particular ursti@t been established, destroyed a number of houses and
barns, including those of Munib Bulbul, Ismet Omaiamd Nimza Sidi. Nevertheless, the majority does not have the
supplementary evidence that would enable it to establish wieett@nsiderable amount of property was destroyed. The
majority relied on the following evidence: VS-1055; VS-1111; Pdd@er seal; P451 under seal; P840.

175 Staring in April 1992, the JNA, which included SRS volunteéeris ranks, attacked the city of Mostar and, from
mid-May of the same year, shelled the city indisoniatély with mortars for 30 hours. The majority can theeefor
reasonably infer that a significant amount of properag westroyed. Nonetheless, the majority does not have suffici
evidence at its disposal to find beyond all reasonable dbabthis destruction was not justified by military neitgss
The majority relied on the following evidence: Zoran RanWiS-1067; C11; P31; P524; P659 under seal; P843; P846;
P1052 under seal; P1074.

78 The majority relied on the following evidence: the Demisdf 23 July 2010, Annex; Ibrahim Kujan; Vojislav Débi
VS-1022; VS-1051; P483 under seal; P524; P880 under seal; P88lsaaller

7 The majority relied on the following evidence: AndrasdRieayer; VS-037; VS-038; P444; P1044; P1045; P1144
under seal; P1401 under seal.

178 The majority was able to establish that the mosqu&vaake/Semizovac and the Roman Catholic church at
Semizovac were completely or partially destroyed, e majority does not have other information that weulable

it to identify, for example, the perpetrators. The majarlied on the following evidence: Safet Séjd?1045.

7 The majority was able to note this destruction, but veasma position to establish that it occurred during the ferio
covered by the Indictment. The majority relied on thiofeing evidence: VS-1055; P840; P1045.

180 The Chamber accepts the testimony of the expert AndragnRiger who testified to the destruction between April
and May 1992 of th&evri Hadzi-Hasamosque in Mostar. The Chamber also accepts the evidea®ast Tot who
said in his written statement that, in the period betwdlarch and May 1992, &n Burt, a member of the SRS
volunteers, went out at night into the city of Mostamryiag two to four hand-held rocket launchers, and openeafire
his own accord on the minaret of a mosque in Mostar. The ityajotes that the statements of Zoran Tot and the
evidence provided by Expert Witness Andras Riedimayemarteally corroborative on the destruction of the minaret
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several mosques and one Catholic church after énbig forces had taken

control of the town of Nevesinje in June 1982.

4. Alleged war crimes established by the Chamber

(@) Vukovar municipality

205. The Prosecution alleged in its various written sigsions that on the evening of
19 November 1991, the Serbian forces, includingumaers recruited and/or encouraged by the
Accused, murdered a number of persons selected tlier2,000 people who had found refuge or
had been forced by Serbian forces into the Veleptamarehouse. Also, on or around 20 November
1991, Serbian forces, includingCB/SRS volunteers, murdered 264 non-Serbs who had be
transported from the Vukovar hospital to thec@na farm. The Prosecution also maintains that, on
19 November 1991, the Velepromet warehouse was lwgeferbian forces as a detention centre
where 1,200 non-Serb civilians were living in infame conditions and where some of them were
mistreated. On or around 20 November 1991, memifetise Serbian forces, including’B/SRS
volunteers, allegedly beat and tortured victimsrframong 300 or so Croats and other non-Serbs at
the Owara farm. The Serbian forces, including volunteansl, among them, “SeSelj’'s men”,

allegedly destroyed a large number of homes betgnigi non-Serbs in this municipality.

206. In his statement pursuant to Rule B#, his closing argument and his Final Brief, the
Accused does not deny that crimes were committddukovar, but asserts that he was not present
at the crime scenes and that the SRS did not #wst. As regards the @wa farm, he adds that
the events in question happened at a time whereat gnany SRS volunteers had already left the
city and that, consequently, the volunteers couldhave taken part in the murders committed in

that place. Regarding the Velepromet warehousandiatains that it is impossible to establish a

of a mosque, and that this was an isolated act. The nyagdsit notes that the periods indicated by these twiesses
concerning this destruction overlap. The majority deems, ndesthehat it is not in a position to establish a link
between these two testimonies because of, on the oneéhéak of precision between the dates indicated as tlee tim
of the mosque’s destruction and, on the other hand, everbdtincases the destruction of the minaret of a mosque
involved, the majority is not able to find beyond atsenable doubt that the mosque Zoran Tot described as having
been destroyed by &n DBuric was indeed th&evri Hadzi-Hasamosque whose destruction is described in the expert
report of Andras Riedlmayer. The majority finds that 8eyri Hadzi-Hasamosque in Mostar was destroyed in an
isolated act, but the available evidence does not alltevdetermine either the exact circumstances or the patpet

of this destruction. Similarly, the majority notes thia¢ available evidence does not allow it to make angigee
finding on the time of the destruction of the Franciscan chufbk. majority is therefore unable to find beyond all
reasonable doubt that these incidents fall within the periatheofindictment. The majority relied on the following
evidence: “Decision on Expert Status of Andras Riedimay@May 2008; Andras Riedimayer; P843; P1044; P1045.
81 The majority relied on the following evidence: Ibrahim KyjaAndras Riedimayer; VS-1067; P524; P880 under
seal; P1045; P1052 under seal.
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link with the SRS or the volunteer detachment ofd_&upoderica since the military police was in

control of that zone and the SRS was not present.

207. The Chamber analysed all the evidence regarding\vhats in Vukovar. With regard to the
concurring testimonies and other evidence thabisariously contested, the Chamber finds that, in

the locations listed here below, the following cesnwere indeed committéd?

a. the murder of detainees at the Velepromet warehonskd and 21 November
1991 by Serbian forces, including “SeSelj’s men’embers of the Leva

Supoderica Detachmeht

b. the murder of detainees at thed@ra farm on 20 November 1991 by members
of the Vukovar TO and the Leva Supoderica Detachiyffén

C. torture and cruel treatment of detainees at th&éa@vfarm on 20 November
1991 by Serbian forces, including members of the &r@ “SeSelj’'s men”,
members of the Leva Supoderica Detachm&hprture and cruel treatment
taking the form of grave bodily harm and, in theseaf one victim, sexual

abuse;

d. torture and cruel treatment of detainees at theepfeimet warehouse on 21

November 1991 by Serbian forces, including “Sesatjen”, members of the

82 0n the Serbian forces present in Vukovar: the Decisi@February 2010, Annex; Reynaud Theunens; Milorad
Vojnovi¢; LjubiSa VukaSinow; Goran Stopaé; Jovan Glaméanin; VS-002; VS-007; VS-016; VS-027; VS-033; VS-
065; C10; C11; C18; P23; P25 under seal; P31; P41; P85; P199; P217; P255; P288; P291; P292; P369; P391;
P392; P423 under seal; P586 under seal; P604; P607; P644; P857;88B& T01; P1056 under seal; P1058 under
seal; P1074; P1243; P1283; P1318.

18 The Chamber relied on the following evidence: the Decisf@February 2010, Annex; Vilim Karlogj Dragutin
Berghofer; EmilCakali; Ljubi$a VukaSinovi; Goran Stopaé Visnja Bili¢; VS-007; VS-021; VS-051; P60; P263

under seal; P277; P278; P282; P285; P528; P603; P746; P747PFA88P752; P753; P777; P787; P788; P819; P844
under seal; P845; P1074; P1156 under seal.

184 The Chamber relied on the following evidence: the Decisi@hFebruary 2010, Annex; Reynaud Theunens;
Dragutin Berghofer; Vilim Karlow; Milorad Vojnovi; Emil Cakalic; Vesna Bosanac; Ljubisa VukasingvDavor
Strinovi¢; ViSnja Bili¢; Goran Stopaéi VS-002; VS-007; VS-016; VS-021; VS-027; VS-033; VS-088:-051; VS-

065; C10; C12; C26 under seal; P183; P229; P253; P261; P268saadielP269; P270; P278; P280; P283; P284; P526;
P528; P597; P599; P600; P601; P602; P603; P604; P609; PRIL;613; P614; P615; P616; P617; P618; P619;
P621; P630; P644; P771; P777; P780; P781; P782; P787; P819; P8Adaaide858; P974; P982; P1056 under seal;
P1058 under seal; P1155 under seal; P1156 under seal; P132Q;Umter seal; P1372 under seal.

18 The Chamber relied on the following evidence: Decisior8 dfebruary 2010, Annex A, Emdakali¢; Vilim
Karlovi¢; Dragutin Berghofer; Milorad Vojnovj LjubiSa VukaSinou; Davor Strinow; Goran Stopaéi VS-002; VS-
007; VS-016; VS-021; VS-065; P268 under seal; P278; P604; PG255 under seal.
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Leva Supoderica Detachméfit:torture and cruel treatment taking the form of

grave bodily harm.

(b) Zvornik municipality

208. In its various written submissions, the Pcasen alleges that on or around 9 April 1992,
during the attack on the town of Zvornik and theraunding villages, Serbian forces executed a
large number of non-Serb civilians. Following tladeover of Zvornik, Serbian forces, including
“Seselj’'s men”, committed murder on the followingtes: between 12 and 20 May 1992 at the
Ekonomija farm (detainee beaten to death); in Junguly 1992 at the Ciglana factory; on 30 and
31 May 1992 in the Drinfga Dom Kulture (in addition to the allegations ofttwe); between 1 and

5 June 1992 at the Karakaj Technical School; betweand 9 June 1992 at Gero’s slaughterhouse;
between 1 and 26 June 1992 in @eopek Dom Kulture. Between April and July 1992ntiteds

of non-Serb civilians were allegedly detained iraovund Zvornik, at the “Standard” shoe factory,
the “Ciglana” factory, the Ekonomija farm, the Dste Dom Kulture and th&elopek Dom
Kulture in brutal and inhumane conditions (overcdavg, starvation, forced labour, inadequate
medical care and systematic physical and psychmbgissault) and were allegedly subjected to
abuse. In April 1992, the Serbian forces — “Sedailjien” and “Arkan’s Tigers” in particular —
allegedly destroyed numerous mosques and otheeplzfovorship, as well as a religious archive in
the municipality of Zvornik. Finally, from 1 March992 until the end of September 1993, Serbian

forces allegedly plundered hundreds of homes imthricipality of Zvornik.

209. In his Final Brief, the Accused claims th&itimer he nor volunteers from the Serbian
Radical Party were mentioned in theajiSnik case, and that the judges should take this into
account when assessing the probative value andarate of the adduced evidence. The Accused
claims that since the Prosecution did not condiitara direct perpetrator, it was incumbent on it to
prove the existence of a nexus between himseltlandirect or principal perpetrators, which it has
failed to do. The Accused also points out that¢hemes with which he has been charged were

committed at a time when there were no SRS meniéhgornik.

210. The Trial Chamber has analysed all the edegarresented in relation to the events in
Zvornik. With regard to the concurring testimonarsl other evidence not seriously contested, the

Chamber finds that the following crimes were intfe@mmitted at the sites listed beld#:

18 The Chamber relied on the following evidence: Endlbkalic; Vilim Karlovi¢; Dragutin Berghofer;
VS-002; VS-051; P278; P282; P844 under seal.
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a. the murder of Muslim civilians in the course of @gack by Serbian forces on Zvornik
on 8 and 9 April 1992; in particular, the murderl8fMuslim men by Arkan’s men on 9
April 199288

b. the murder of Nesib Dautayi Remzija Softi, Bego Bukvé and Abdulah Buljuba§j
detained at the Ekonomija farm in May 1992 by memlué the White Eagles (or the
Kraljevo group), the Loznica group, Arkan’s Tigarsd SRS volunteeré?

c. the murder of Muslim detainees, including Isritak, at the Ciglana factory between
May and July 1992, by members of the White Eagtesh{e Kraljevo group) and the

Loznica group:®°

d. the murder of 50 detainees by Serbian forces, dwetp an unidentified paramilitary
group, in the Drinjga Dom Kulture on 30 May 199%*

e. the murder of a large number of Muslim detaineethenKarakaj Technical School by
members of the Serbian forces and the MUP betweay M92 and the beginning of
June 199219

f. the murder of a large number of non-Serb detair®esSerbian forces at Gero’s

slaughterhouse on 5 June 198%;

1870n the Serbian forces in Zvornik: Decision of 23 JUW@ Annex; Reynaud Theunens; AsiméAlFadil Kopk;
VS-037; VS-038; VS-1013; VS-1014; VS-1015; VS-1016; VS-1063; VS-1B64%; P67; P121 under seal; P261; P306
under seal; P362; P438; P440; P441; P542 under seal; P545seatteP644; P854 under seal; P953; P954; P977;
P1017; P1022; P1023; P1028 under seal; P1029 under se&§ ixder seal; P1058 under seal; P1077; P1085 under
seal; P1129 under seal; P1144 under seal; P1146 undeP %849 under seal; P1233.

18 The Chamber relied on the following evidence: Decision @ 2010, Annex; Reynaud Theunens; Nenad¢Jovi
Asim Ali¢; Zoran Stankow; VS-037; VS-038; VS-1012; VS-1013; VS-1062; VS-1087; VS-2000; C11; Ci14;

C18; P31; P364 under seal; P365 under seal; P366 undeP666alunder seal; P697 under seal; P704 to P732; P836;
P954; P1077; P1085 under seal; P1144 under seal.

189 The Chamber relied on the following evidence: Fadil KppS-037; VS-1015; VS-1063; VS-1087; P302 under
seal; P304; P359; P360; P362; P854 under seal; P855 underls¥ad; P1085 under seal; P1144 under seal; P1148
under seal.

199The Chamber relied on the following evidence: Fadil KppiS-1013, VS-1015; VS-1065; P306 under seal; P307;
P361; P362.

%1 The Chamber relied on the following evidence: VS-1064;1087; P475; P476 under seal; P477 under seal; P478
under seal; P696 under seal; P1166 under seal.

192The Chamber relied on the following evidence: Nenad¢Jows-036; VS-1012; VS-1066; VS-1087; VS-1105;
P466 under seal; P467 under seal; P468 under seal; P469 ualdét5 under seal; P696 under seal; P821; P822
under seal; P823 under seal; P1028 under seal; P1029 s@al; P1077; P1085 under seal; P1144 under seal; P1404
under seal.

198 The Chamber relied on the following evidence: VS-1066;1087; P696 under seal; P824; P825 under seal; P826
under seal.
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g. the murder of a number of Muslims detained atGaopek Dom Kulture by members
of the Zok group (the Kraljevo group or White Eajland the Yellow Wasps, including
Repk, in June 1992%

h. torture and cruel treatment of the detainees aSthadard shoe factory in May 1992 by
members of the Loznica grod{ torture and cruel treatment in the form of graves af

violence;

i. torture and cruel treatment of detainees at then&kugja farm in May 1992 by members
of the White Eagles (or the Kraljevo group), thehica group, Arkan’s Tigers and SRS

volunteers; cruel treatment in the form of inhumeetention conditions?®

j. torture and cruel treatment of detainees at théa@agfactory by members of the White
Eagles (or the Kraljevo group) and the Loznica grbatween May and July 1992; cruel

treatment in the form of inhumane detention condgifor the Muslim detaineé"

k. torture and cruel treatment of detainees in thenjRfa Dom Kulture by the Serbian
forces, including an unidentified paramilitary gpown 30 May 1992; cruel treatment in

the form of inhumane detention conditiori&:

I. torture and cruel treatment of detainees at theak&rTechnical School by Serbian
forces, notably members of the MUP, around 1 J@82;1cruel treatment in the form of

inhumane detention condition®*

m. torture and cruel treatment of detainees inGbopek Dom Kulture by members of the
Zok group (the Kraljevo group or White Eagles) ahé Yellow Wasps, including
Rept, in June 1993% torture and cruel treatment in the form of graves@f violence

and sexual assault;

194The Chamber relied on the following evidence: Nenadé)®t8-1065; VS-1087; P121 under seal; P381 under seal;
P382; P383; P696 under seal; P1077; P1085 under seal.

19 The Chamber relied on the following evidence: Nenadélawé-1013; P302 under seal; P303 under seal; P305
under seal; P306 under seal; P1077; P1085 under seal.

19 The Chamber relied on the following evidence: Fadil KopiS-1013; VS-1015; VS-1063; P302 under seal; P304;
P306 under seal; P362; P854 under seal; P855 under seal.

197 The Chamber relied on the following evidence: Fadil KppiS-1013; VS-1015; VS-1065; P302 under seal; P306
under seal; P307; P359; P362.

198 The Chamber relied on the following evidence: VS-1064; P475; Rddér seal; P477 under seal.

199 The Chamber relied on the following evidence: VS-037;10%2; VS-1066; VS-1105; P466 under seal; P521 under
seal; P822 under seal; P823 under seal; P1144 under seal.

200 The Chamber relied on the following evidence: VS-027:10%3; VS-1065; P121 under seal; P306 under seal;
P381 under seal; P384; P1379 under seal; P1380 under k88l; ihder seal; P1382 under seal.
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n. plunder of private property from houses belongiogthe inhabitants of Zvornik by
members of the White Eagles, the Loznica group $iR& volunteers in May and July
19927

(c) Greater Sarajevo

211. In its various written submissions, the Pcasen alleges that during the attacks on towns
and villages in the Sarajevo area, the Serbiarefore and in particular the volunteers known as
“Seselj’'s men” - murdered non-Serb civilians andspners of war”: on 5 June 1992 in the village
of LjeSevo; in the summer of 1993 in the Crna Rijskctor in llijas municipality; in the summer of
1993 at Zd in the municipality of Voga&; in the summer of 1993 on Mount Igman in the
municipality of Ilidza. The Prosecution also allsghat Serbian forces, including SRS volunteers,
arrested, beat and detained non-Serbs between A&P and September 1993 at the Iskra
warehouse in Podlugovi; in Planja’s house; in Senfeuse; at the barracks in the village of
Semizovac and in the tyre repair garage at the Sagorossroad. It is alleged that non-Serbs were
subjected to inhumane living conditions in the déta centres, and were tortured, mistreated,
sexually assaulted and forced to perform labouthatfront lines. Finally, the Serbian forces —
“SeSeli's men” in particular — allegedly plunderdtbmes and places of worship in the

municipalities of llijas and Vogaéa.

212. In his Final Brief, the Accused claims thia¢ facts had already been established in the
KrajiSnik case and that neither the SRS nor the Accused imglecated at the time. According to
him, the SRS volunteer units deployed in BiH wetid part of the VRS and never operated
independently of the VRS nor did they follow thetiuctions of the SRS or the Accused himself.
Furthermore, he claims that the SRS volunteersidiccommit the crimes alleged in the Indictment
nor did they participate in military operations liit the VRS at the sites where — and during the
periods when — the alleged crimes were committedthke opinion of the Accused, there is

insufficient evidence for the Prosecution’s allégas to allow for a finding of guilt to be reached.

213. The Chamber has analysed all the evidenceniged in relation to the events in the
Sarajevo area. With regard to the concurring testies and other evidence not seriously contested,
the Chamber holds that the following crimes wedegd committed at the sites listed beftv:

201 The Chamber relied on the following evidence: Fadil KppiS-1013; VS-1015; P302 under seal; P306 under seal;
P362; P1028 under seal; P1029 under seal.

2920n the Serbian forces present in Greater SarajevosiDeaf 10 December 2007; Reynaud Theunens; SafetSejdi

Perica Koblar; VS-1055; VS-1060; P55; P217; P256; P347; PAIB; P644; P836; P840; P843; P846; P999; P1000;
P1056 under seal; P1057 under seal; P1058 under seal; P1103eaid®1207; P1319.
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a. the murder by Serbian forces of 17 Muslim civiliamscluding women and elderly
people, and of Hasan Fazland Asim Karavdi in the village of LjeSevo on 5 June
1992; the murder of Amir FagZliby Vaske or SRS volunteers; the murder of Arif
Omanové and Meho Fazti during the attack on Lje$ev78?

b. torture and cruel treatment of approximately 13titees by Serbian forces in the Iskra
warehouse in Podlugovi between June and August; X982l treatment in the form of
inhumane detention conditioAS:

c. torture and cruel treatment of more than 100 de&srby the VRS in Planja’s house
between June and October 1992; cruel treatmetieifiorm of labour performed by the
detaineed®

d. plunder of Muslim homes after the attack by memlmdrshe VRS on the village of
Svrake in Vogo& municipality on 14 October 198%.

(d) Mostar municipality

214. Inits various written submissions, the Pcasien alleges that during the attack on the town
of Mostar and the surrounding villages, the Serligsoes, including volunteers known as “Seselj’s
men” murdered non-Serb civilians: on or around LBeJ1992 at the Uborak dump and the
municipal mortuary in Sutina. On or around 13 J&882, following the takeover of the town of
Mostar, Serbian forces, including volunteers knasri'Seselj’'s men”, allegedly detained non-Serb
civilians in the locker room at the Vréipi football stadium and the municipal mortuary intiSa.
While these non-Serb civilians were being held etedtion, the Serbian forces, including
volunteers who had been recruited and/or encourbgdatie Accused, allegedly beat and tortured
them and subjected them to brutal and inhumanedigionditions. In addition, the Serbian forces
allegedly forced them to perform frequent and prngkd labour. Finally, between 1 March 1992
and the end of September 1993, Serbian forceseallgglundered numerous homes and several

mosques, when in fact these actions were notiggtify military necessity.

203 The Chamber relied on the following evidence: VS-1055; VS-1R4%0 under seal; P453 under seal; P840.

204 The Chamber relied on the following evidence: Decision aft8g 2010, Annex; VS-1055.

205The Chamber relied on the following evidence: Decision of 88 010, Annex; Safet SejdiVS-1055; P457;
P464; P975; P1159 under seal; P1160 under seal.

20 The Chamber relied on the following evidence: Safet Sef#i63; P1346.
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215. In his Final Brief, the Accused claims thabdar was never mentioned in tKeajiSnik
Trial Judgement. “SeSelj’'s men” were no longer eneésn Mostar when the alleged crimes were
committed. None of the evidence refers either to br the SRS volunteers participating in the

criminal acts alleged by the Prosecution.

216. The Chamber has analysed all the evidencepied in relation to the events in Mostar.
With regard to the concurring testimonies and othaédence not seriously contested, the Chamber
holds that the following crimes were indeed comeditat the sites listed belW/

a. the murder of at least 40 civilians in mid-June 2,98 o0st of whom were of Muslim
origin, as well as that of a disabled Croat, atberak dump by soldiers attached to the
Zalik TO and “Seselj’s men™®

b. the murder of at least seven civilians in the bogdof the main mortuary in Sutina by
soldiers from the Zalik TO and members of paraamjitunits in June 199%?

c. torture and cruel treatment of around 90 detaind®sting several hours, days and even
weeks for some of them - by Serbian forces andnpiitaries, some of whom were SRS
volunteers, in the locker room of the Viéap football stadium from 13 June 1992; cruel
treatment in the form of inhumane detention condf™°

d. torture and cruel treatment of more than 20 detairi®y local Serbian soldiers from the
Zalik TO and paramilitaries in the building of timeortuary of the Sutina municipal
cemetery around mid-June 1992; cruel treatmenténform of inhumane detention

conditions?*

207 On the Serbian forces present in Mostar: Redzep Kaltiikhim Kujan; Vojislav Dalsi; Goran Stopaéi VS-1067;
VS-1068; C10; C11; C18; P31; P524; P659 under seal; P843; P844g; FB® under seal; P881 under seal; P891;
P1002; P1051 under seal; P1052 under seal; P1344; P1345.

208 The Chamber relied on the following evidence: RedZep Kan&ikislav Dabt; Fahrudin Bili; VS-1067; P479;
P480; P481; P658 under seal; P843; P846; P847 under seal; P848aaidBi849 under seal; P851 under seal; P852
under seal; P853 under seal; P880 under seal; P881 unddt1d¥il; under seal; P1052 under seal.

209The Chamber relied on the following evidence: Fahrudii¢BiRedzep KariSik; Vojislav Dabi VS-1068; P658
under seal; P659 under seal; P660 under seal; P853 undét&&linder seal; P881 under seal.

29 The Chamber relied on the following evidence: Fahrudiré BiRedZzep Karisik; VS-1067; VS-1068; P658 under
seal; P659 under seal; P1051 under seal; P1052 under seal.

211 The Chamber relied on the following evidence: Fahrudire BRiedzep KariSik; VS-1068; P479; P480; P658 under
seal; P659 under seal.
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e. plunder of private property by SRS volunteers flomuses belonging to Muslims in the

Topla hamlet in April 19932

(e) Nevesinje municipality

217. Inits various written submissions, the Pcasen alleges that Serbian forces and volunteers
known as “SeSelj's men” murdered Muslim civilianedaother non-Serbs when the town of
Nevesinje was taken and several Muslim villagetha municipality were attacked: on or around
22 June 1992 in the primary school in the villag®noopolje in the Zijemlje Valley; on or around
22 June 1992 at the Lipatea dump; on or around 22 June at the Bkwalezero resort; on or
around 26 June 1992 in the Zijemlje Primary Sclftajemlje School”). On 22 June 1992, Serbian
forces, in particular volunteers known as “Se3etjsn”, allegedly arrested and detained a group of
Muslim civilians at the Kilavci heating factory, k@ them live in inhumane living conditions and
subjected them to acts of physical, psychologicad aexual violence. Around 26 June 1992,
Serbian forces allegedly arrested and detainechanatroup of Muslim civilians in the Zijemlje
School, subjected them to inhumane living condgiand beat and tortured them. Subsequently, the
Serbian forces allegedly took some of the survidetainees to the SUP building in Nevesinje and
detained them there for several days in inhuma#gliconditions, subjecting them to beatings and
torture. Finally, the Prosecution alleges that3kebian forces, including volunteers, some of whom
were “Seselj’'s men”, destroyed numerous homes aweral religious buildings in the municipality

of Nevesinje in June 1992.

218. In his Final Brief, the Accused claims tha¢ SRS volunteers were no longer present in
Nevesinje at the time the alleged crimes were cdtachand that there was no connection between
the crimes committed there and either himself o6 SRlunteers. He claims that the Prosecution
testimonies were modified and fleshed out to ineltis name and the expression “Se3elj’s men”.
He mentions th&rajiSnik case in support of his position and invokes threesarguments as those

presented in relation to wanton destruction.

219. The Chamber analysed all the evidence predantrelation to the events in Nevesinje.
With regard to the concurring testimonies and othadence not seriously contested, the Chamber

holds that the following crimes were indeed comexitat the sites listed beldt?

212 The Chamber relied on the following evidence: VaojislaviDaBedzep KariSik; VS-1067; P843; P880 under seal;
P891; P1051 under seal.
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a. the murder by Serbian forces of villagers from Gaijenja, Postoljani, Kljuna and of

Habiba Colakovi in Presjeka during the attack on their villagdime 1992

b. the murder of 27 Muslim men at the Dubravica nadtpitain Breza by members of the

Nevesinje Brigade'Battalion and local Serbs on 26 June 19§2;

c. the murder by Serbian forces of Muslim women anddodn who remained at the

Kilavci heating factory around 30 June 1992;

d. the murder by Serbian forces of at least six vélagfrom HrusSta, Luka and Kljuna
detained at the Zijemlje School around 27 June £892

e. torture and cruel treatment by members of the Rekt® of the women and children
detained at the Kilavci heating factory from 263@ June 1992; cruel treatment in the

form of inhumane detention conditioﬁ@;

f. torture and cruel treatment of 12 detainees by i&erlorces, including the White
Eagles, at the Zijemlje School from 26 June 1992ielctreatment in the form of

inhumane detention conditioA%*

g. torture and cruel treatment of detainees in the ®UiRling in Nevesinje by Serbian
forces, including MUP officers and members of thelMBerets, around the end of June

1992; cruel treatment in the form of inhumane dés@nconditions?2°

220. Inthe light of all of these findings, itapparent that war crimes were committed by Serbian
forces, including th&eseljevgiduring the period covered by the Indictment. Tieing the case, it

was necessary for the Chamber to determine whéfleeAccused could be held responsible on

230n the Serbian forces present in Nevesinje: Vojislav ®dbiahim Kujan, Goran Stopari VS-1022; VS-1051;
VS-1067; P28; P55; P524; P880 under seal; P881 under seal; P1074.

214 The Chamber relied on the following evidence: Decision of 28 20010, Annex; lbrahim Kujan; Vojislav Dabi
VS-1022; P483 under seal; P524; P880 under seal; P881 under seal.

13 |n the absence of information on the circumstances surrouttingeath of Esa@opelj, the Chamber is unable to
conclude that the soldiers of the Nevesinje Brigd8i®4ttalion were responsible for his death. The Chamliiiedren

the following evidence: Decision of 23 July 2010, Annex; VajisDabg; Ibrahim Kujan; VS-1022; VS-1067; P523
under seal; P524; P880 under seal; P881 under seal.

216 The Chamber relied on the following evidence: Decision of 23 2010, Annex; Ibrahim Kujan, Vojislav Dabi
VS-1022; P523 under seal; P880 under seal.

217 The Chamber relied on the following evidence: VS-1051;1052; P483 under seal; P485 under seal; P487 under
seal.

218 The Chamber relied on the following evidence: Decisio®®fluly 2010, Annex; Ibrahim Kujan; VS-1022; VS-
1051; P523 under seal.

219 The Chamber relied on the following evidence: VS-1051; VS-1@®2;P483 under seal; P487 under seal; P880
under seal.
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account of the commission of those crimes in tleddfiWhat follows is a presentation of the

analysis made.

220 The Chamber relied on the following evidence: lbrahim Kuja8:1022; VS-1051; VS-1052; P487 under seal;
P524; P880 under seal.
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V. CRIMINAL RESPONSIBILITY OF THE ACCUSED

221.  While all the modes of participation under Artidlg1) of the Statute have been alleged
in the Indictment, the Chamber notes that the Rrdgmn in fact limits the responsibility of the
Accused to physical commission for the crimes afseeution, deportation and inhumane acts
(forcible transfer) through speectés,commission as co-perpetrator in a joint crimiexaierprise
(*JCE"), instigation and aiding and abetti?ﬁ.The Chamber will examine the Prosecution’s

allegations for each mode of participation charged.

A. Individual Criminal Responsibility pursuant to Arti cle 7 (1) of the Statute for the

Commission of a Crime

1. Commission through a Joint Criminal Enterpffée

(a) Allegations and submissions of the Parties

222. The Prosecution alleges in the Indictment that Alseused was a member of a JCE
whose objective was to force, through the commissibcrimes, the majority of non-Serbs to
leave permanently approximately one third of theittey of Croatia, large areas of BiH and
parts of Vojvodina, in Serbia. In the Prosecutidnsthg Brief, the common purpose was “to
forcibly create ethnically-separate territories Gnoatia and Bosnia and Herzegovina.” The
Prosecution maintains that this new state was @#led “New Yugoslavia” or a “State for all
Serbs” by some members of the JCE. The Prosecapiprars to claim that the “fundamental
objectives” of the JCE participants, in particulae goal of “all Serbs in one state”, overlap,
which would be sufficient to meet the conditionaofommon purpose. This JCE allegedly came
into existence before 1 August 1991 and continudd at least December 1995. However, the
Accused'’s participation in the JCE ended in SeptmB§93.

223. The Prosecution maintains in its various submissitbrat, for the Accused, this meant
putting into practice the Chetnik ideology found®dpersecutions in order to achieve the ideal

of a Greater Serbia. The Accused also allegedbpatied other members of the JCE in their

221 The Chamber notes that, while the physical commissfotheo crime of persecution through public and direct
denigration of non-Serb communities was initially allkge the Indictment for the speeches given by the Accused i
Vukovar, Mali Zvornik and Hrtkovci, in its Closing Brief (pais29) the Prosecution no longer referred to the speech i
Mali Zvornik in relation to the physical commission ofrgecution. The Chamber considers that this allegation was
therefore abandoned by the Prosecution.

22 prosecution Closing Brief, paras 527-529.

223 Judge Lattanzi does not agree with the majority’s jmeation of the Parties’ allegations on the common purpose or
with the interpretation of the evidence on the existence sfpihipose and on the participation of the Accused in this
purpose with other members of the joint criminal enterprise.
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actions aimed at creating distinct Serbian etheicitories. Finally, the crimes that were
allegedly committed by parallel structures and Berliorces were part of the common criminal

purpose.

224. In his Final Brief, the Accused notes the Prosectsi confused approach which

describes the JCE objective in various ways withpaviding any evidence of the existence of
the common objective. He reiterates that flas ad bellufito create a Greater Serbia remained
an objective in accordance with the Constitutiorihaf former Yugoslavia and international law
and is not, in any case, within the jurisdictiontbé Tribunal. For him, the recruitment and

deployment of volunteers were lawful activitieghe legitimate defence of Serbs.

(b) Analysis®*

(i) On the allegation of a common purpose

225. Attributing responsibility on the basis of a JCIuges, above all, the identification of a
common criminal purposg® If the purpose is not criminal in itself, at le&tse crimes that were

perpetrated in its realisation must be consubstantth it.%

226. The Chamber, by a majority, Judge Lattanzi disegntnotes hereinafter a whole series

of shortcomings and cases of confusion in the Rudsm’s approach.

227. The Prosecution used different terms to defineatleged criminal purpose. However, it
has failed to clarify anywhere in its submissidms meaning of “a new Serb-dominated state.” A
comprehensive reading of the Indictment gives theression that this expression could be
taken to mean the plan for a Greater Serbia supgdiy the Accused. This plan allegedly
contained an implicit criminal element arising frdahre aim to unify “all Serbian lands” in a

homogenousSerbian state which included Serbia, Montenegracédonia and considerable

224 Judge Lattanzi does not agree with this evaluation that britmsuestion the Prosecution’s argument on the JCE, a
matter on which Trial Chamber Il already ruled in itsisien entitled “Decision on Motion by Vojislav Se3elj
Challenging Jurisdiction and Form of Indictment”, filed odudhe 2004geepara. 55 of the Decision which clearly
specifies what the purpose of the joint criminal entsepralleged by the Prosecution wa$aragraph 6 of the
Indictment identifies the purpose of the joint criminal enisgoas the 'permanent forcible removal ... of a majority of
the Croat, Muslim and other non-Serb populations from ajpedrly one-third of the territory of the Republic of
Croatia and large parts of Bosnia and Herzegovina and fragfavojvodina ... in order to make these areas part of a
new Serb-dominated state'.”).

225 Krnojelac Appeal Judgement, para. 116.

226 Tadic Appeal Judgement, para. 2Marti¢ Judgement, para. 442, upheld on appedfiamti¢ Appeal Judgement,
para. 112SeealsoBrima et al.Appeal Judgement, para. 76: “[it] can be seen fronvigweof the jurisprudence of the
international criminal tribunals that the criminal purpaselerlying the JCE can derive not only from its ultimate
objective, but also from the means contemplated to achiateobjective. The objective and the means to achieve the
objective constitute the common design or plan.”
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parts of Croatia and BiH, implying the expulsion faorcible removal of the non-Serb
population.227 This formulation seems to correspond to what thecuded would have
understood?® The majority analysed the evidence admitted fds thurpose in order to

determine whether this definition corresponded ¢ommon criminal plan.

228. The Prosecutor notes, among other activities skhpwire existence of a common
criminal purpose, the transfer of targeted terig®rto Serbian control. This “transfer” was
allegedly planned in accordance with a common sehtmat included a number of elements
such as: (a) declaring large areas of Croatia ahldaB Serbian autonomous regions and taking
over public institutions and local governmentalustures; (b) enlisting volunteers and
coordinating efforts between the JNA/VJ, MUP, TQl arither formations; (c) covertly arming

Serbian civilians; and (d) the commission of crirnaghe ground.

229. The majority is of the opinion that the Prosecytmvides a very fragmented reading of
the events which he regards as showing a crimiaal for a Greater Serbia, or an /entity/ known
by some such name. By presenting the establishofe®érbian autonomous regions in Croatia
and BiH as acts that have the nature of a crinpteai for a Greater Serbia, without explaining
the broader context of the double secession oftlaread BiH within which these actions were
taken, the Prosecution offers a reading which eat,lbbscures the chronology of events and, at
worst, misrepresents them, with regard to the eMidesubmitted to the Chamber, especially by

the Prosecutor himself.

230. The plan for a Greater Serbia, as supported byAteeised, isa priori a political and not

criminal goal. In his testimony in theliloSevi case, the Accused described his vision of a

22T However, the Prosecution uses various formulationsiffiereint submissions to describe this common criminal
purpose, such as: (i) establishing Serbian control in thetéagerritories (Prosecution’s Pre-Trial Brief, padg. (ii)
creation of a Serb-dominated “Greater Serbia” by f¢Rmsecution’s Final Pre-Trial Brief, para. 4); (dieation of a
Serbian state by force (Prosecution’s Final Pre-Trié¢fBpara. 8.); (iv) including all the Serbian people ire state
(Prosecution’s Final Pre-Trial Brief, fn. 52); (v) ateg “Greater Serbia” by using all necessary means, imgudi
violence (Prosecution’s Final Pre-Trial Brief, para. 2@j) forcibly removing the non-Serb populations from the
targeted areas through the commission of crimes omnatteely, being aware that the crimes charged weee th
foreseeable consequences of their actions (Prosecutiame$ Fie-Trial Brief, para. 23); (vii) permanent forcible
removal of the majority of non-Serbs from targeted are&@rodtia, BiH and Serbia through the commission of csime
(Prosecution’s Final Pre-Trial Brief, para. 130). Widgard to the BiH objective, the Prosecution presents a more
restricted purpose with respect to territory, that‘f@cibly removing the Muslim population from the targeted
territories in BiH [...] in order to link all of th&erb territories in BiH" (Prosecution’s Final Pre-Trgrief, paras 41
and 54). In its Closing Brief, the Prosecution descrthesJCE objective as [having] “the common criminal purpose
[...] to forcibly create ethnically-separate territaricn Croatia and Bosnia and Herzegovina” or “Serb-dominated
territories” (Prosecution Closing Brief, para. 1).

228 pre-Trial Submission of the Accused, pp. 34, 36 to 38. Keifigd that the use of force was never part of tha pla
for a Greater Serbia and never relied on the expansionrbia8éordersSeealso, Statement pursuant to Rulelsg
hearing of 8 November 2007, T(E) 1881-1882, in which the Accuseddidmat the notion of a Greater Serbia involved
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Greater Serbia as the establishment of a unififettpendent and free Serbian state that includes
all the Serbs and all the Serbian territories asltbWs the borders defined by the Karlobag-
Virovitica-Ogulin-Karlovac line®*® According to the Accused, this western bordeGoéater
Serbia would represent a nation based on the Shitmkdanguage, irrespective of religi6if.

For the Accused, only the SRS pursued this objedty a Greater Serbia that would include all
the Serbs, whether of Orthodox, Catholic or Muslaith.>** According to him, there were no
organised “forcible transfers” of the Croatian amdn-Serb population either friif or to
Serbia®®® or coming from Bosnia and Herzegoviffi,but a spontaneous movement of the
population due to the inter-ethnic troubf&s.The Prosecution does not seem to have challenged
the statements the Accused made about his visipra fGreater Serbiz® Besides, they are
supported by abundant documentation which predh&eproceedings in this case, which shows
their consistency. The Accused’s assertion on #ok bf safety for civilians in some of the
combat zones, in particular Vukovar, was confirrogdeveral withesses who, in fact, described
scenes of fighting in the street and mortar firdjolv made it generally unsafe for civilians,
regardless of their origin; thus both Serbian amda@an civilians found refuge in the Vukovar

hospital and received the same treatment from rakfiofessional§®’

a “homogenous” element and states that it had never crosst&dih@ to resort to forcible removal to achieve this
objective.

229p31, T. 43221, 43813-43814; Yves Tonil(E) 3000, 3001, 3029; Aleksandar Stefanpii(E) 12088, 12089 and
12092; P33, p. 4; P35, pp. 1-4 and 7; P56, p. 1; P70, p. 1; P153tgpp59P163, p. 6; P164, pp. 81, 82, 85-92; P329,
p. 1; P547, p. 2-4 and 6; P1177, p. 1; P1209, p. 7; P1214, p. 1.

230p31, T. 43221 and 43222, 43813 and 43814; Statement of the Apeusaent to Rule 84is, T(E) 1881-1882.

231 |pid., T. 43465.

282 pjid., T. 43557.

233 |pid., T. 43553.

23 |bid., T. 43612 and 43613.

2% |bid., T. 43387, 43553 and 43554.

%% During the Accused’s testimony in tidiloSevié case, Prosecutor Nice frequently returned to SeSelftcpiar
vision of a Greater Serbia.

237 Emil Cakalic, T(E) 4914; 4916Seealso VS-002, T(E) 6484-6488 (both Serbian and Croatian cisilllecame
refugees due to the fighting between the various forc€§3,Rara. 40.
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a. Proclamation of Serbian autonomous regions

231. The Accused maintained that the armed conflict iwdglly caused by the secession of
Croatia and BiH from the Federation of former Yugu®, and this statement has generally
been backed up by the evidence provided by theePution. The act of secession was deemed
in breach of the Yugoslav Constituti6#i.Many Serbs in Croatia were opposed to this semessi

and wanted to remain in Yugoslavfa.

232. Moreover, evidence shows that the new Croatian caitigs adopted insignia and
symbols associated with the regime that was in paw€roatia during the Second World War,
which would have brought back painful memories tfe Serbian populatiof® Al in all, the
centrifugal identitarian movement of the new Craatnation was not without response in the
centripetal Serbian identitarian movement born &eing of vulnerability and a lack of safety
in the regions in questictf® It is in this context that the Serbian and Croatiitonomous
regions declared their autonomy in response tanéve Croatian authoriti€d? This autonomy
inevitably led to the creation of parallel localjic and administrative institutions. The
testimonies heard, including those of witnessesemxly hostile to the Accusé® generally

substantiate such an interpretation of the events.

233. Milan Babi, who testified in theMiloSevié case, explained that the aim of the
association of the municipalities of Northern Dalimaand Lika, created at the end of
May/beginning of June 1990 with its seat in Knirgsato improve the economic situation of the
inhabitants in these municipalities and, followithng initiative of the Croatian Government, to
amend its Constitution, to “preserve national eiqdbr the Serb people living in Croati&*
According to the witness, a meeting organised leySBS was held on 25 July 1990 in Srb and
attended by representatives of the municipal askesnkthe Croatian Parliament, political
parties, the Serbian Orthodox Church and 100,0(fk0s of Croatia; at the end of the meeting,
a declaration on the sovereignty and autonomy ef Serbian people was adopfétiBabi

specified that this meeting was in response to atimg of the Croatian Parliament, held on the

238 Statement of the Accused pursuant to Ruldi84T(E) 1878 and 1896; Decision of 10 December 2007, facts nos
51-52, 85; Decision of 8 February 2010, facts nos 14 and 18.

239p31, T. 43276; Yves Tomi T(E) 2986; Decision of 10 December 2007, fact no. 90; R&86, 10.

240pg0g, p.2; Yves Tomyj T(E) 3254; VS-004, T(E) 3380.

%41 jelena Rado$eyiT(E) 11083-11084 ; P580, paras 4 to 6; VS-004, T(E) 3382.

242 Mladen Kuli, T(E) 4414 ; VS-004, T(E) 3585 to 3587; P1137, pp. 12903-122016; P895.

243 \/5-065 spoke of the Serbian population being subjecteditbmidiations, which prompted the Serbs to arm
themselvesgeeVS-065, T(E) 13030 et segSeealso Mladen Kuli, T(E) 4414; VS-004, T(E) 3585 to 3587; Yves
Tomié, T(E) 2974 and 2975; P895; P1137, pp. 12903-12904).

244p1137, pp. 12901-12902.
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same day, at which the issue of amendments to thati@n Constitution was examined, and
more specifically, the possibility of ruling outetfexistence of the associations of municipalities;
the Serbs questioned the validity of tfi%.

234. Witness Mladen Kué explained that after the elections in May 1990chtpropelled the
Croatian Democratic Union (“HDZ”) to powét’ an amendment to the Croatian Constitution
was adopted, changing the status of the Serbiaplgp@o Croatia, who had until that time been
regarded as a founding people in the republic, th&t of a minority?*® It was as a reaction to
the HDZ taking over power that the Serbian minostgrted to organise itself on a national

basis, independently of Belgratfé.

235. Witness VS-004 specified that the new Croatian Guwent had voted in laws that
discriminated against the minorities in Croatiagliling the Serb&°He even said that the
Serbs working in public service, the judiciary, theedia, the police and in large Croatian
companies were dismissét.The witness also explained that the Western Siav6AO was

created on 12 August 1991 in order to protect thigigal interests of this territory where the

Serbs were a majorify? and not for the purpose of committing crimes.

236. With respect to BiH, Witness VS-037 explained tlrewmstances that surrounded the
adoption of directives by the BiH Serbian AssembBccording to this witness, the context of
the strategic objectives changed and developetheé\start, it related to the fall of communism
in Eastern Europe, then to the preservation of ¥layia and, finally, to the tense situation in
which the Serbs boycotted the referendum of the likissof Bosnia and Herzegovirfa:

According to the witness, these objectives ledh® ¢onclusion that all those who wanted to
respect the laws of Yugoslavia and coexist couy;sbtherwise, they could go where they

wanted to g&>*

237. Inthe same vein, General KadijeévChief of Staff of the JNA, explained the objeetinf

the Serbian forces at the time of the break-up:

243 |pid., pp. 12903-12904; P896.

246 |bid,

247 Mladen Kuli, T(E) 4413-4415, 4417.

248 Mladen Kuli, T(E) 4414, 4418 and 4419.
249 Mladen Kuli, T(E) 4420 and 4421.
250v/S-004, T(E) 3483 and 3484.
#51y/S-004, T(E) 3485 and 3486.
252\/S-004, T(E) 3364 and 3366.
253yS-037, T(E) 14859-14861; P870.
254vs-037, T(E) 14862.
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At the beginning of this phase, the armed forcasktradically changed and was
to 1) defend the Serb nation in Croatia and itsonat interest; 2) pull JNA
garrisons out of Croatia; 3) gain full control ob$&hia-Herzegovina, with the
ultimate aim of defending the Serb nation and @tamal rights when the issue
arose; 4) create and defend the new Yugoslav statese Yugoslav nations that
desire to be a part of it, meaning in this phageSarb and Montenegrin nations.
The basic concept for deployment of the armed ®reas thus adjusted to this
modified task>® [underlining added)]

238. Even taking into account some Serbian attitudes iesie deemed discriminatory - in
particular the establishment of their local indtdos in Croatia and BiH, which obviously
illustrates their identitarian closure and the émgudistrust, and even animosity, which
developed among the various groups - in the opioiothe majority, the overall evidence does
not support a finding beyond all reasonable dolét the proclamations of the autonomy of the

Serbian people in Croatia and BiH stemmed fromraingel design.

b. Enlistment and deployment of volunteers

239. According to Expert Witness Tofmideploying volunteers had a two-fold objectivettha
was defensive and offensive: on the one hand, ¢fiende of the endangered Serbs and, on the
other, the political wish to redefine the bordeir$has region to conform to the Karlobag-Ogulin-
Karlovac-Virovitica line?® It is not disputed that the Accused was driverpbljtical fervour to
create a Greater Serbia. However, there is notiinige deployment of volunteers to point to a
criminal purpose. There is a reasonable possiitit the aim of deploying these volunteers

was to protect the Serbs.

240. Incidentally, confidential reports from the JNA atite VRS indicate that the military
forces did not look kindly on the presence of vodams in their ranks. This is largely confirmed
by, among others, Expert Witness Reynaud Theuraresof the Prosecution’s key witnesses,
who was moreover a member of the Office of the &o®r?®’ This hostility of the JNA and the
VRS towards the volunteers is not very compatihlé whe alleged criminal conspiracy between

these entitie&>®

255p196, pp. 49-50.
26 yves Tomé, T(E) 2999-3000. Expert Witness Tamivho was called by the Prosecutor, also acknowledged that

more non-Serbs than Serbs lived within those lines, lwhias all the more inevitable as the Accused did not even
recognise Bosniak ethnic identity. Thus, even from a conceptirdlgforiew, the Prosecution’s argument is faulty as it
is anchored to an intrinsically contradictory premise.

257 p261, part Il, pp. 223-233. During his cross-examinathis,withess admitted that he had been closely associated

with the preparation of the IndictmemseeReynaud Theunens, T(E) 4097-4101).

258 |f the JNA considered the volunteers to be undisciplined, apdrticular, criminal elements, this implies that i di
not itself have any wish to engage in crimes.
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241. Expert Theunens described the legal and constiitidramework of the former
Yugoslavia that governed the use of reservistsahdr non-military categories to support the
regular army. This description and many other it&evidence show that the recruitment and
deployment of volunteers by the Accused and hisypand the cooperation in this respect with
other Serbian forces, including the JNA/VJ, MUP, @@d other paramilitary units, was not
unlawful. On the contrary, the backdrop of war coprovide a solid justification. The legal
provisions in the former Yugoslavia allowed for sacse to volunteers. They were integrated
into the armed forces of the SFRY, including théA\J&hd the TG There was no hierarchical

relationship between the Accused and the voluntebswere deployetf°

242. The evidence in its entirety substantiates the ttaat the deployment of volunteers was
not done in order to commit crimes, but in ordestipport the war effoff* This territorial war
was essentially organised around the ethnic groligis made up the former Yugoslavia. The
majority cannot discard the reasonable possibiligt the objective of recruiting, funding and
transporting volunteers was protection of the Seripiopulation in Croatia and BA¥ The other
ethnic groups organised themselves in the same®Wayt was also established during the
proceedings that, due to a high incidence of desedf their non-Serb troops, the federal armed
forces considered calling up volunteers as a usdfatnative that would reduce the deficit in
manpowef®* Within this context, we cannot draw the drastinauasion that the absence of a
rigorous selection process for volunteers impliedvilingness to be involved in crimes

committed further along the line.

243. The Accused does not deny the allegation of coatitin as presented by the Prosecutor.
Nonetheless, he specified that the purpose wasthetforcible transfer of the non-Serb
population from targeted territories, but rathe protection of the Serbian population which,

according to him, was in danger.

244. Witness VS-004 stated that the SRS volunteers sameto villages in Western Slavonia
at the invitation of the local Serbs in order tgpport the defence of the local Serbian

population®®® Aleksandar Stefana¥icorroborated his earlier statements by saying that

259 pegg, para. 555eealso Asim Ali, T(E) 6975-6976.

260 Asim Ali¢, T(E) 6975 and 6976.

261 Asim Ali¢, T(E) 7013, 7014, 7017, 7018, 7047, where the volunteers spédyifitated that their goal was to protect
the Serbs who were endangered in Zvornik.

262 pleksandar Stefanoj T(E) 12115-12118 and 12120-12122; VS-037, T(E) 14889 and 14891.

263 Emil Cakalic, T(E) 4975-4976; P608, p. 2.

264 pg57, para. 54.

265VS-004, T(E) 3491.
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principal goal of the SRS was to provide matersgliritual and moral support to the Serbian
people?®® The goal of the SRS was to protect the endang®eebian populatioff’ According

to Witness Goran Stopérithe Accused encouraged the volunteers to figitddy, and he never
heard the Accused ask the volunteers to kill anyion€ukovar?®® Rather, he insisted on the
need to respect discipline and said that they shoat forget how a “Serb soldier” conducts
himself.?®® According to Witness VS-008, the Accused wouldegi@ speech to the new
volunteers in which he instructed them that “Serbdshould be defended’ Witness Jovan
Glamatanin stated that what mattered to the SRS waslpothe combat forces on the front, the
JNA and the TO, which were defending the Serbiappfes’* Former volunteer Nenad Jovi
explained that his main reason for joining the sankthe volunteers was “to stop the carnage
against the Serbian population in SlavorfiZ.During his testimony, Zoran Rarkalso stated
that in 1991, SRS volunteers were being deployecretlg, without the knowledge of
MiloSevi¢'s regime?”® The few allegations made against the Accused, Som@e by witnesses
of questionable credibility, which ascribe to himmtavalent or implicitly dangerous
statement$’* do not sufficiently substantiate the Prosecutogse on the criminal design that

was allegedly linked to the recruitment and deplegitrof volunteers.

245. The above findings by no means purport to undenasé, much less to conceal the
crimes committed in the various parts of Croatia &iH, crimes in which the volunteers

deployed by the Accused or his party may have @paied or have been indirectly involved. In
these findings, the majority simply notes that st not satisfied that the recruitment and
subsequent deployment of volunteers implies anydaage about the crimes on the part of the
Accused, or that he gave instructions for thesmesi in the field, or supported them. In the
opinion of the majority, these crimes cannot besaigred as an inherent element of the political

plan for a Greater Serbia or to protect the Serbs.

246. In its Closing Brief, the Prosecution claimed tiratview of the profile of some of the

volunteers, their criminal past, or even their présit was foreseeable that, once they found

266 pg34, para. 28.

267 p634, para. 28.

%8 Goran Stopaéi T(E) 2593-2595.

269 Goran Stopaéi T(E) 2591-2593. The witness acknowledges that the Accused“Baght like heroes, but show
chivalry, behaving humanely towards prisoners, civilians orother side, women and children like the Serb Knights
did through history.” He was reminded of these responses bidtiesed during cross-examination, but he could not
remember the exact words used by the Accused at the timpZ398).

270yv35-008, T(E) 13287-13290 (closed session).

21 Jovan Glameanin, T(E) 12839, 12843.

272p1077, para. 20; P1085 under seal, para. 29.

273 7oran Rankd, T(E) 16044 and 16045.

27%\s-008, T(E) 13287-13290, 13329-13330 (closed session).
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themselves in the field, they would engage in samminal activity. It also noted that some
information regarding criminal behaviour was brough the attention of the Accused. The
Accused did not react forcefully enough to thisoifiation to disassociate himself clearly from

the crimes or to prevent their recurrence, thusatetnating his willingness to take part in them.

247. The majority cannot subscribe to this line of argatn which, moreover, is incoherent
and even contradictory in several respects. Ithegs established that the Accused was not the
superior of the volunteers in the field. The Progien therefore intentionally confuses the
limited connection of an advocate with military amand authority, a confusion which is all the
more unacceptable since the Prosecution neverealldt the Accused was a military superior
responsible for operations in the field. The laflsuch an allegation was naturally reflected in
the Prosecution’s deliberate choice not to chargeAiccused as a superior, or even wlighfacto
responsibility’”® Given that there is nde jureor de factolegal basis, the Prosecution is at pains
to explain the Accused’'s responsibility to act -iethit assigns to hinma posteriori - on
information relating to acts of indiscipline or s by volunteers in the field; it should be
recalled that the volunteers were subordinatechéoarmy command, in accordance with the
principle of unity of command, which was explaineddepth by the expert Theunens. In this
context, the majority is not able to draw any caosmns supporting the charges against the
Accused for an alleged failure to act. Moreoveraeeful examination of the incidents presented

in the Indictment does not lead to the conclusiat he endorsed the crinfes.

c. The covert arming of Serbian civilians

248. The Chamber received abundant evidence establighatglocal Serbs in Croatia and
BiH were arming themselves. Nonetheless, the eeEleshows that Croatian and Muslim
civilians were also arming themselves. This glgiiature also makes it reasonably possible to
envisage a scenario in which all the warring fawtiovere preparing for imminent hostilities in

order to preserve the territories that they coneides their own, rather than one in which the

2’>The Prosecution seems to raise in a cryptic manner tisébpiog of de factoauthority, by mentioning the visits to
the field. Yet, these visits have been described by soinesges as essentially a communication campaggPL057
under seal, para. 19; P1058 under seal, para. 62; P31, T. 43888, para. 99; C11, p. 16). The Prosecution also
mentioned the title ofojvodathat was conferred upon some of the combatants, often dantslior sympathisers of
his party. In fact, these titles were not of any reteeain relation to the military command structure of thentr
Yugoslavia and SerbiaéeReynaud Theunens, T(E) 3815 and 3816, 3824 and 3825).

2®\We are told that the Accused suggested that a volunteenal implicated in crimes was tired and should be
transferred. More unexpectedly, the Prosecution presemase in which the Accused asked for volunteers to be
excluded (from his party, but not from the theatre of operatiesause he did not have the authority to make decisions
in the field). For the Prosecution, this exclusion was pajofhe Accused’'s authority. However, this authority is
exercised within the party, but not over activitieshia field. Moreover, it showed that he did not agree wittcthees
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Serbian occupiers - driven solely by the criminatgmse of expelling the civilians belonging to

other ethnic groups - acted unilaterally.

d. The commission of crimes in the field

249. The majority also notes that in fact the bulk oé tlrecorded crimes do not implicate
“SeSelj’s men.” When the perpetrators of the crimese identified, they were often local
people, frequently serving in the local TO or ipedally violent paramilitary groups, such as
Arkan’s Tigers. Witnesses were often not able stiguish between a “Chetnik” - wearing the
clothing, colours and with attributes charactecigif those who sympathised with the Serbian
ideology - and “Se3elj’'s men.” Even when they cobtl identified, as was the case for the
crimes committed by a certain Vaske, the partieseythat he came under the command of the
VRS.

(i) On the allegations of a plurality of persons githe same views

250. The lack of evidence for the existence of a crirhipan provides sufficient legal
grounds to reject the charge of a JCE. The majaigg explored, supererogatorily, the issue of
the shared views of the alleged members of theimairenterprise, this being a necessary

element for establishing the existence of a 3CE.

251. The Prosecution focused most of its allegationshenshared views of the Accused and
MiloSevi¢, as representing the JNA/VJ and the Serbian MWEheoAccused and other members
associated with the RS and the VRS; and of the #edt@and other paramilitary groups, such as

Arkan’s Tigers.

252. A lot of the evidence rather shows that the colfabon was aimed at defending the
Serbs and the traditionally Serbian territories ahgbreserving Yugoslavia, not at committing

the alleged crime%’®

253. Moreover, the evidence brings into question thes€cator’'s allegation that different
protagonists acted in coordination with the Accusethe volunteers, meaning that there was a
conspiracy between them and that they acted togethmder to achieve the criminal objective

of forcibly transferring the non-Serb civilian pdation from targeted areas. The evidence rather

committed. In particular, the Chamber notes that Topolésimal activities were sanctioned by the SR8gVS-065,
T(E) 13052-13053 (public) and T(E) 13199 (closed sessRizd).
27" Brganin Appeal Judgement, para. 430.
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shows that the military units were often bothergdSe3elj’s volunteers, whom they considered
as undisciplined and did not regard as soldiersrdlwere also considerable differences between
JNA and TO officers, particularly in Vukovar, inga&d to Croatian prisoners. The extremely
tense meeting between members of the local forcéaikovar, described by Witness VS-051,
clearly illustrates the difficulty involved in fimkg that the various Serbian fighting units shared
the same views. VS-051 was threatened with deatnéybers of the local Serbian foréés,
while his own associates turned away leaving hirfate the threat alone. His testimony shows
that the local Serbs in Vukovar rejected the trangirocedure for the prisoners of war
sanctioned by the JNA, because they consideredsiigas to be the victims of the so-called
crimes that were committed by these prisoners of m@t the Serbs who had come from outside
Croatia®®® According to him, the killing of Croatian prisoseof war went beyond retaliation
and was an attack on the integrity of the JRA.

254. Another element introduced by the Accused to refleetargument of a criminal plan,
and which should be taken into account, is Ghaileiro plan in BiH (March 1992), which he
mentioned during his testimony in thdiloSevi: case, and which was not contested by the
Prosecutiorf>” This plan was supposed to allow the various conitiesnto continue to live
together. It was initially accepted by all the [&rMuslims and Croats, but was then rejected by
the Muslims, according to the Accused, followingezral pressuré: As part of the Belgrade
initiative (August 1991), MiloSevihad also negotiated with the BiH leader, Mr Izgthac¢, and
would have agreed to the latter becoming the fiiresident of a truncated Yugoslavia in order to
subdue the effects of the break-up in proé&sshis is clearly incompatible with the alleged

contemporaneous implementation of the joint crirh@rderprise.

255. Exhibit P196 is a book written by KadijéviHe describes his work as a contribution to
understanding the role of the Yugoslav Armed Farespecially the JNA, during the break-up
of SFRY and the creation of FRY¥® Kadijevi¢ explained how the JNA deployment strategy
changed from a mission of internal defence to tieation and the defence of a new Yugoslav

state’®® He described the initial wait-and-see attitudethef JNA as an attempt to avoid being

2’8 yves Tomé, T(E) 3104. The expert explained that the defence of Serbterests was a point of agreement
between MiloSed's party and the Accused’s party.

29\S.051, T(E) 7542-7544, 7548-7549 (closed session).

280\/5.051, T(E) 7543 (closed session).

281y/S.051, T(E) 7552 (closed session).

282p31, T. 43323 and 43325.

283p31, T. 43276.

284p31, T. 43277- 43268 (at the initiative of Belgrade).

285p196, p. 3.

28 |bid., pp. 49-50.

77
Case No: IT-03-67-T 31 March 2016



65/62540 BIS

perceived as an aggressor. He also stated thagirtiection of the Serbs in Croatia entailed
liberating the areas that had a majority Serbiapufaiion from the presence of the Croatian
army and authoritie€’ Kadijevi¢ concluded that the JNA had been successful imndéfg the
right of the Serbian and Montenegrin nations t@@mon state. He assigns blame to the Croats

for the eruption of an armed conflf&

256. Zoran Ranké confirmed that the MiloSetiregime was against the Serbian Chetnik
movement®® He added that MiloSewiand the Accused were initially political opponertist
that they had to deploy volunteers together in otdeprotect the Serbian population living
outside the territory of the Republic of Serbiahla testimony, and in contradiction of his earlier
statement$?° Rank specified that, other than this war situationyéh&as no open cooperation
between the SRS and the Socialist Party of Sentsich was headed by Milogeévi™*

257. Another weakness in the Prosecutor’'s argument tsmlee seen in Exhibit P1012, the
shorthand notes from the 1 8ession of the Supreme Defence Council held any519932%2 At
that session, Colonel General Zivota Ra@hief of Staff of the VJ and formerly commandér o
the JNA in Vukovar, complained that members of #®S continued to “penetrate” the VJ and
evoked the contacts between “their leader” and Drosvc and other high-ranking officers. He
deplored the fact that “their leader” was influergcbther commanding officers who maintained

communication with “the group leaderS*Pank stated the following:

The strategy of the Serbian Radical Party is tleatesn of the alliance of all-

Serbian states and gaining absolute power. Inrésgect, they believe that in the
Republic of Serbian Krajina they have all preretessalready fulfilled to take

over the power. In Republika Srpska they are eistaibly connections with the

Serbian Democratic Party, and they are estimatheg some 80 % of the

members of the Party have the same positions amdleals. The fact that Sesel;
has recently promoted 18 new dukesjvodé in Pale supports this claiffi*

258. The question is not so much whether the conterhisfreport is truthful. This report,
whether true or exaggerated, reveals a climateisfrmst and suspicion between the different

Serbian entities, undoubtedly driven by the sansreldo defend the Serbs, while everything

else divides them.

287 |bid, pp. 72-73.

288 |hid. p. 78.

289 7oran Ranld, T(E) 15908.

290p1074, paras 54, 84.

291 7oran Ranld, T(E) 15909.

292 The session was attended by: Zorané¢LiBlobodan MiloSev, Momir Bulatovie, Radoje Konti, Pavle Bulato\,
Colonel General Zivota PaniLieutenant General Dane Ajdukévand Colonel Slavko KrivosijaséeP1012, p.1).
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259. Pant also mentioned the terror and the robberies iratka of Eastern Herzegovina. He
claimed that the Chief of Staff of the RS had natod over these activities, but they tolerated

them?%®

260. The 92quaterstatement of Zoran Drazilavis another indication of the discord between
MiloSevi¢ and the Accused. DraZilavinotes,inter alia, that MiloSevt did not support the
Accused during the war, except through the poliog the army, because he constantly arrested
Chetniks**® He explained that on 4 January 1992 all the mediorsed MiloSevis position
that Western Slavonia had fallen because of theuget and the “Chetniks”, who had not

succeeded in defending Serbian territofiés.

261. In the same vein, Exhibit P974 consists of a repmin the VRS Department for
Intelligence and Security Affairs, dated 28 Jul®29In this report, Colonel Tolimir, head of the
department, condemns the criminal activities of Waeious paramilitary units, including the
SRS?®® He emphasises the negative influence of the iegvof these paramilitaries on the
morale of the VRS troops and recommends that etiteerarmed Serbs be placed under the
command of the VRS or demobilis&d.

262. Exhibit P1347 is a notebook belonging to Miadovering the period from 27 May 1992
to 31 July 1992 with notes about the meeting Mlaaditended with representatives of the
Zvornik municipality>®° Mladi¢ notes the exceptional success enjoyed by voluntaader
Arkan and the Accuse® Nonetheless, several passages reveal troubletiorslabetween

“Seselj’'s men”, such as Za, Crni and Captain Dragaft.

263. With respect to paramilitary groups, such as Arkarigers, according to Witness Jovan
Glamazanin, the Accused did not have much respect foaArkith whom it was not possible to
cooperate as he was a great individudffsEor Witness Jovan Glansanin, the only point in

common between the SRS and Arkan was the wishfemddhe Serbian people in Croatia and

29p1012, p. 56.

294 |bid, pp. 57-58.

29 |pid., p. 58.

29610, para. 76.

297.C10, para. 36.

2% pg74, p. 6.

29 pid., p. 11; P261, part II, 223 to 233.
$0p1347,

301 |pid, p. 7.

%02 pid, pp. 250, 252, 260, 264.

303 Jovan Glaméanin, T(E) 12968 to 12970.
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in the other areas where the Serbian people wedangered® The evidence on hand also

demonstrates that “Se3elj's men” protected civiliom Arkan’s Tigers®®

264. To complete this examination, the majority notest tit could see how the Prosecutor
wanted to establish his JCE theory on the basgsmohin criminal plan, a plan that would not be
fundamentally brought into question by the occaslialifferences between the members or by
opportunistic acts in the field that could be atited only to some of the members of the JCE.
However, this does not seem to be the logic apgiedhe Prosecution. For the Prosecution,
these “incidents” or “opportunistic acts” were seenproof of the existence of the JCE, rather

than possible deviations from it.

265. The majority notes, with the same reservation, thatProsecution’s submissions appear
to suggest, at times, the existence of a crimimaérerise with variable principles, whose
objectives and modes of execution changed depenainghe dynamics of power. For the
majority, such an approach, which offers alterratoutlines that lack clarity, could not be
accepted without violating the rights of the Acalise be informed unequivocally of what he is
being charged with. Moreover, even if one of theoties presented by the Prosecution were
deemed admissible — the theory according to whehgoal of a Greater Serbia became illegal
or illegitimate only when the Croatian and BiH stahad been recognised by a significant part
of the international community - such a positionwdbinvolve unacceptably simplifying the
very complex matter of the recognition of stated #re ensuing legal consequences. Moreover,
this simplification would ride roughshod over theemingly contradictory efforts of the
international community that launched numerousiatiites to bring together once more the
Serbian, Croatian and Muslim communities, calliagifstitutional entities that would generally

match ethnic distinction&?®

266. The majority made a finding without having cleatgdall the confusion surrounding the
alleged object of the JCE, and it does not seebetalone in this confusion. The question of a
Greater Serbia, which is at the core of the Prdsesuallegations regarding a criminal

enterprise, resulted in lengthy new explanafirduring the testimony of the Accused in the

%04 Jovan Glameanin, T(E) 12970.
305 v/S-1062, T(E) 5954, 5958-5960.

306 The Vance-Owen, Owen — Stoltenberg and Cutileiro plard,ttaen Belgrade initiative, all stem from those same
efforts. The fact that some Serbian authorities agreetieim twould be incompatible with the ideology of ethnic
cleansing which underpinned the alleged JCE.

%7 The clarification of the nature of the charges is notmadly done during a testimony, but rather when presgnti
preliminary objections on the form of the Indictment; clins governed by Rule 72 of the Rules of Procedure and
Evidence.
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MiloSevie case®”® Some passages from the testimony show the gewerdlsion of the
participants in the trial, and especially of theod#rcutor, and deserve to be reproduced,

underlining the most relevant parts:
267. Mr KAY (amicus curiaeassisting the Accused):

| did have a matter to raise, and it is over thoalling issue of Greater Serbia
and how far or whether it is relevant to the Prasea's case [...] And the
accused has to know what he's got to deal with [...]

JUDGE ROBINSON: | am fully in agreement with your May, and I'm going to
ask Mr Nice now if his position is different, theay so.

Mr NICE: My position has never been different.

JUDGE ROBINSON: Because | had the clear impresglmat this was an
essential foundation of the Prosecution's case.

Mr NICE: Your Honour, I'm very sorry about that,daese | think Mr Kay's
guotation, by the way, doesn't deal with the faet twvhat he's citing from is my
citation from a witness. Now, | have always madpldin -- and at the moment
I've got in front of me the joinder arguments adlwéou'll find it quite helpful to
[...] see who refers to Greater Serbia. [The accdess not]. [...] what | always
made plain — and made it plain through all the expa&tnesses that have been
called and that I've cross-examined - that the wd@@keater Serbia" come from
others and not from the accused. [...]. And thatimti§on is one I've always
made, because I've recognised that the accused'tass these words.

JUDGE ROBINSON: But you're not saying it was onetle# basic foundations
that one of the basic ideas prompting the joinmharal enterprise?

Mr NICE: The concept that all Serbs should liveoime state is different from the
concept of a Greater Serbia as you've just heard this withess who has given
you a great historical overview from his perspecif what Greater Serbia is all
about. It's different. [The Chamber ...] will needdeal with the fact that there is
a historical concept to a Greater Serbia to whiembver associated himself or
read, as far as | can see, never, with his takaovgep. Maybe with his being put in
the driving seat of movements of others that didoase Greater Serbia he
pursued policies that may have had a similar effBat have we ever said that
that was his driving force, the historical concepta Greater Serbia; no, we
haven't®

268. One of the judges did not fail to point out the medifficulty of untangling the web:

JUDGE KWON: Mr Nice, can [I] ask you, how you unsi@and the difference of
the Greater Serbia idea and the idea of one Salbs living in one state. How do

%8 This testimony was admitted at the hearings at the segfithe Prosecution. The Accused was also in favotiisf
39p31, T(E) 43223-43225.
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you understand? [...] Are you not saying that itagisg the same thing in the - at
the end of the day?

Mr NICE: At the end it may be that the accuseds wias for that which could
gualify as ade factoGreater Serbia, yes. Did he — did he find the sowf his
position, for | don't wish to identify it as an mlegy or a platform. Did he find the
source of his position at least overtly in histaticoncept of Greater Serbia; no,
he didn't. His was perhaps to borrow His HonourggduRobinson's term or was
stated to be the pragmatic one of ensuring thahallSerbs who had lived in the
former Yugoslavia should be allowed for either d¢dngonal or other reasons to
live in the same unit. That meant as we know hisatly from his perspective
first of all that the former Yugoslavia shouldné& broken up because he argued,
well, then, if they all live in the same place amgere they can do it in the former

Yugoslavia®*°

269. It should be noted at this stage that the ideajoina criminal enterprise would then also

be associated with opposing the break-up of Yug@sldhe Prosecutor continued:

Once the former Yugoslavia breaks up, the Prosetwase is the only way you
can achieve the desire that all Serbs should hivitheé same state [is by doing the
various things that happened] in the three differemritories. Now -- or in
particular in the two different territories of Ct@aand Bosnia. [...] We analyse it
in the terms of his desire or his expressed deisakeall Serbs should live in one
state, accepting that at the end of the exercisdattual position may be [little
different] from that which would have been wantegd this particular witness
under his long-term historical concept of Greatetbg>**

270. Here the Prosecutor suggests that MiloSevid the Accused do not agree in their views.
The Presiding Judge took the floor again:

JUDGE ROBINSON: It may be, Mr Nice, as you say.t ttheere is no essential
difference, but for my part I'd like -- I'm going have my Chamber staff look at
the evidence and see whether it bears out thespihiat you have -- that you have
made, because if -- it's important to ascertaintidreit was or was not a part of
the Prosecution's case.

Mr NICE: We better look at those filings as welkith

JUDGE ROBINSON: -- dealing with that as one parthef Prosecution case, and
looking at evidence which might have supportetdés, Mr MiloSevE.

THE ACCUSED: [interpretation] Mr Robinson, for tliration of 15 minutes
here Mr Nice has been explaining that | did notcode a Greater Serbia and
then that | did advocate a Greater Serbia. | ds@€t how it is possible to have a
coherent conversation if one doesn't know whatateusations are. He is now
talking about the historical idea and separatingfoam the non-historical idea
and so on. At the beginning, before a single vsgn@as brought, Mr Nice did not

319 bid. T(E) 43227.
311 |pbid. T(E) 43227-43228.
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deal with any historical concepts. What he did wessent vague and incredible
nebulous arguments [just as was done in the InéictmMr Kay just read to him
what he set out in his introductory remarks, wheseexpressed his intention to
show] through witnesses [...] what the accused dibklLat this logical caricature
presented by Mr Nice just a while ago. On the oardh he admits what | am
saying, and that is that the thesis of all Serbsria state can be implemented
through Yugoslavia, which is why we advocated thesprvation of Yugoslavia
since it was an existing state in which all thebSdived in one state. Then he
goes on that in three different places [ - Kosd®matia and Bosnia -] and he's
referring to the three parts of this alleged inglient, [IJlwanted to implement this
in various ways. These were three separatist movenieeaking up Yugoslavia.
If this hasn't become clear to you by now, therhimgf is clear to you. | did not
organise these three separatist movements in @rd@asnia, and Kosovo in order
to create a Yugoslavia in which all Serbs coule lir one state when Yugoslavia
has been existing [for 70 years]. Is there anydagithis? This is insulting to the
average intelligence of an average man.

JUDGE ROBINSON: Thank you, Mr Milogeyv[sic]. Let's proceed now*>

271. Later on the Prosecutor takes the floor again:

Mr NICE: Your Honour, with your leave, in light dhe observations that have
been made and the concern of the Court, | wouldanou just to -- I'll just find

it for you in the -- because it's -- actually ermaptes the position right from the
beginning. If you'll just give me one second. il'she opening, and -- what | said
was this dealing with Western Slavonia. | think d@h about page 50. "The creed
openly espoused by the man Seselj went by theofit®reater Serbia.” [...]

I'm sorry. The creed openly espoused by the marelSe&nt by the title of
Greater Serbia. It's a phrase that is bound toeaedhin this Court. We will not
ourselves encourage its excessive use [...] We ganticularly associate it as a
title with the approach of the accused whose p@poge have already separately
described. [...] Now, that | think is the first timie the opening that the words
"Greater Serbia" featured on my lips, and if youbgek to the joinder motion it
featured on the lips of the accused and not | thimK reply from me.

JUDGE ROBINSON: In response to the comment thaist made that | would
have the Chamber staff research it, I've just beerded a copy of the section of
the 98 bis decision, paragraph 249, which refers to Ambagsa8albraith
testifying that he believed that the accused, @ard hquote: "Was the architect of
a policy of creating Greater Serbia and that litdgppened without his knowledge
and involvement." And then in paragraph 288 thar@ber identifies seven bases
for its conclusion that the Chamber could infert titee accused not only knew of
the genocidal plan but that he also shared witmisnbers the intent to destroy.
And this second matter referred to is the accusetVecacy of and support for the
concept of a Greater Serbia.

Mr NICE: | don't think you'll find [...] that we expssed ourselves differently or
inconsistently from the way we had throughout.

312 |bid. T(E) 43228-43230.

83
Case No: IT-03-67-T 31 March 2016

60/62540 BIS



59/62540 BIS

JUDGE ROBINSON: It's an important clarification noake, Mr Nice, that the
Prosecution's case is not so attached -- is naittashed to the concept of a
Greater Serbia as it is to the idea of all Sendadiin the same land. In one state.
In one state. Although | would have to say thdtlll lsave it -- | still have a doubt
as to whether there isn't a proper basis for satjiayjthat was the Prosecution's
case. Yes. Initially, at any rate. [Mr MiloSéyyes].

[The Judges of the Trial Chamber confer] [...]

THE ACCUSED: [interpretation] Allow me, Mr Robinspto say that my meagre
intellectual faculties are insufficient for me toderstand what Mr Nice has said. |
wish to have it explained to me whether the exstenf Yugoslavia [...] in which
all Serbs, Croats, and the Slav Muslims lived, Wwhetmy advocation of the
preservation of this Yugoslavia or the historicahcept that was not spoken of,
what it is actually that Mr Nice is alleging agdimse. He is using concepts he
does not understand, and you don't understand lehest saying and neither do |I.
This is utter confusion. [I simply want to understg®*®

272. Judge Robinson came back to the matter:

[...] I've just been handed another part of the Chenaldecision [...] this is the
Prosecution's response. In paragraph 262 of theePutor's response it says:
"This amountedde factoto planning for a Greater Serbia." [...] And then in
paragraph 273, in the middle of that paragraph:weicer, the self-determination
of the Serbian people would include the territoréh Serb majorities in Croatia
and Bosnia and Herzegovina, includingle factoGreater Serbia [...] And in
paragraph 276, the third-to-last line: "More getigravitnesses were clear that
the accused wanted to create a Greater Serbia.”

So, Mr Nice, | give you my personal view. | dortiink we have settled the
matter. Clearly it's an important matter to belsdtt[... T]he accused needs to
know the case that he's facing, and if there ha behat | term advisedly a
retreat from a particular position, then we needriow that. And if the present
position is in substance the same [...] then of cows still need to deal with it.

Mr NICE: Well, Your Honour, our position has in meay changed. There's no
question of a retreat or change of posifith.

273. Mr Nice later cited what he had said at a previoesring:

[... Alnd indeed the only other passage | think whyctu may find [...] is in the
joinder application [...] And | said this: "GreateerBia features, of course, in the
writing and it features only to a very limited extén the pleadings [...]**°

274. Judge Kwon invited the Prosecutor to read a passaipe 98bis Decision, in particular

paragraph 252 which states the following: “It is fProsecution case that the accused intended to

313 |bid., T(E) 43231-43234.
%1% |bid., T(E) 43240-43241.
315 |bid., T(E) 43241-43242.

84
Case No: IT-03-67-T 31 March 2016



58/62540 BIS

destroy the Muslim population of those parts of lBasand Herzegovina essentially earmarked
for the inclusion into a Greater Serbia.” Judge iR&tn added: “That seems clear enough, Mr
Nice. That was the Prosecution’s — ” Denying thelence, Prosecutor Nice added: “That's the

Chamber's interpretation of what we expressed irsobmissions®

275. Faced with this situation, Judge Robinson returteethe matter later, having checked

some of the Prosecutor’s submissions:

JUDGE ROBINSON: Mr Nice, I've had more time to cides this matter, and |
am clearly of the view that the concept of a Gre&erbia was indeed a central
plank in the Prosecution's case. It was the lasiwhich the motion for joinder
was made, and | refer to two passages, paragraphth& motion: "In the present
case the three indictments concern the same titzmsac the sense of a common
scheme, strategy, or plan, namely the accused &liigsS overall conduct in
attempting to create a Greater Serbia, a centdaigebian state encompassing the
Serb populated areas of Croatia and Bosnia andelgevina and all of Kosovo."

And then on page 18 -- sorry, paragraph 18, pags e bottom, "He, that is
MiloSevi¢, later exploited these [fears] in Croatia, BosAezegovina and
Kosovo in order to further his campaign to crea@reater Serbia."

And indeed it was for that reason that the Appdallamber overturned the
decision of this Trial Chamber rejecting the motfon joinder, because the Trial
Chamber found that there was no common thread,tlieatoncept of a Greater
Serbia was not a common thread. It was not the seamsaction and the Appeals
Chamber held otherwise. So | find it startling ntmahear you say that it was not
part of the Prosecution case.

It may be that you now say, you now take a morgmedic decision [...] but |
cannot allow you to say that it was not a part led Prosecution's case. The
accused needs to know what he's facing. And if yeed time to consider this

matter, Mr Nice, as | consider it extremely impattto the case, then we'll give

you time3’

276. Prosecutor Nice, undoubtedly aware of the disdaktdragreement to such an offer would
represent, replied that he did not need time begdas him, there was no chantf&. However,
he almost immediately continued arguing the coneplepposite of his earlier assertions.
Forgetting that he mentioned the difference in apph between MiloSe¥iand the Accused, he
said: “I was cautious in the extreme in [the] wag argued for and presented [Milosesj

thinking processes [which] would have led tale factoposition, ade factoGreater Serbia,

318 pid., T(E) 43243.
317 bid., T(E) 43244-43246.
318 |bid., T(E) 43246.
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similar in geographical extent to that which mididve been argued for by this witness

[Seselj].2°

277. Judge Bonomy then asked the Prosecutor why hisisalums referred to Greater Serbia
if the Prosecution knew that the historical contexds radically different. The evasive reply
offered by Prosecutor Nice blamed, without spellingut, difficulties due to the passage of time
which prevented his team from having a coherentagmh®?°He ended by inviting the Trial

Chamber to choose from several arguments, inclustimgothing out any difference between the
approach of MiloSe¥i and that of Se&ef?’ This did not prevent him, when asked another
pressing question by Judge Bonomy, from immediatalgnowledging once again Seselj’s

singularity with regard to the substance that tsigagd to Greater Serbi&.

278. This to-ing and fro-ing went on for some time bef@rosecutor Nice attempted, with the
help of his colleague, Mr Saxon, to summarise anoee the position of the Prosecution, which
this time attributed the concept of a Greater Setbithe Accused MiloSeki Mr Nice said:

“[...] Once the possibility for preserving federal §aslavia was gone, [...] then a second plan
has to come [...] into effect [...] that's the stagevhich a Greater Serbia became the reality in

[MiloSevi¢'s] mind, we would argue®?

279. The Accused MiloSevidid not fail to note the peculiarity of the sitioat and to turn it to

his advantage:

Now, this is probably the first and the only instanin any trial [...] [three

quarters of the way through the trial, we have beemre since 2002 and it is now

2005] that the Prosecution, after three and ayealfs since the beginning of their

case, is not aware of what exactly their charged®ar
280. This lengthy exchange in another trial is not érthis trial. The Chamber is well aware
of the independence of each trial. However, thereaiclear connection, which no doubt
prompted the Prosecutor to tender into evidencéetstanony of Vojislav Seselj in thdiloSevi:
case. This testimony is therefore evidence indhi&e. It relates to a question at the heart of the
Prosecutor’s theory of a joint criminal enterprisSehe JCE assumes that there are members who
are nurturing the same criminal design. Yet, wdmerges from the above-cited exchange is that

the Prosecutor’'s approach is confused, to sayehst.| This confusion in thdiloSevi case is

319\pid., T(E) 43247.
$2%bid., T(E) 43250.
321 |pid., T(E) 43250-43251.
%22 |pid., T(E) 43253.
323 |pid., T(E) 43259.
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strongly reflected in this case and reinforcesjtiiges’ doubts in regard to the Prosecution’s

demonstration of the very existence of such a comanioninal plan.

(c) Einding

281. In view of the aforementioned, the Chamber, by gontg, Judge Lattanzi dissenting,

finds that the Prosecutor has not proved the existef a JCE.

2. Physical perpetration

(a) Allegations and analysis

282. Paragraph 5 of the Indictment charges the Accustdphysical perpetration in relation
to persecutions (Count 1) by ethnic denigratiorrgdgeaphs 15 and 17 (k)) with respect to the
Accused’s speeches in Vukovar and Hrtkovci, ancklation to the charges of deportation and
inhumane acts (forcible transfer) (Counts 10 andpktagraphs 31 to 33), with respect to the
Accused’s speech in Hrtkovid®

283. These charges became void of a legal basis ondehthmber, by a majority, rejected the
existence of crimes against humanity. Moreover,nttagority recalls that the Prosecution often
conflated the calls by the Accused aimed at radjyire Serbian forces and fighters in the face of
the enemy (mobilisation against the Ustashas omBtidgas) and the calls that were directed
against the non-Serb civilians. The mere use @larsive or defamatory term is not sufficient to
demonstrate persecution. Furthermore, the Prosecdiil not offer any contextual evidence that
would allow one to measure the real significancenapact of the speeches in Hrtkovci or
Vukovar; bearing in mind that the Chamber, by aamgj, with Judge Lattanzi dissenting,
distinguishes between speeches and actions thmatfeten a conflict between the communities

and actions that stem from deliberate and discatoiry criminal violence.

284. The majority also notes that even if we narrow dalaencalls to those which, given their
context, could be said to have targeted non-Sesibatis (Croatian civilians, especially in the
Hrtkovci speech), the analysis of the real sigaifice of this speech suffers from the same

noticeable insufficiency. The Accused, as the nigj@ready recalled, did not take part in any

324 |pid., T(E) 43265.
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exchange of houses. Even if he encouraged therma,dantext that was deemed coercive, he
would not be a direct perpetrator of persecutoty,atthese exchanges can be qualified as such.
In regard of calls to “cleanse” the area from Csp#twas also understood during the hearings
that these calls, which went against the policiethe Serbian government at the time - deemed
as fearful and as offering little protection to timterests of the Serbian refugees - were not
accepted, let alone executed. Finally, the Chamiipera majority, Judge Lattanzi dissenting,

does not consider that the Prosecutor has prowerxtstence of persecutory acts. Even if he
had, these criminal acts would not suffice to cof\since this is a Tribunal whose jurisdiction is

confined to acts the magnitude of which is suffiti® be qualified as crimes against humanity.
(b) Conclusion

285. The Chamber, by a majority, Judge Lattanzi dissgnfiinds that in the present case the
Accused cannot be held responsible under Articid)7of the Statute for having physically
perpetrated the crimes of persecution, as crimessighumanity as charged in the Indictment.
The Chamber, unanimously, finds that in the preseage the Accused cannot be held
responsible under Article 7 (1) of the Statute liaving physically perpetrated the crimes of
deportation and inhumane acts (forcible transfes)crimes against humanity, as charged in the

Indictment.

B. Individual criminal responsibility under Article 7 (1) of the Statute for instigating crimes

1. Allegations and submissions of the parties

286. In the Indictment, the Prosecution alleges theigatibn of crimes as a form of
responsibility that the Accused bears both as adividual” and as a participant in a JCE of the
first category, or alternatively, of the third cgdey. The alleged acts of instigation are dealhwit
in the Indictment as part of the JCE. With respedheactus reusf instigation, the Prosecutor
alleges that there are several ways in which theused instigated the key participants to
commit the crimes charged: through his inflammatspgeches in the media, during public
events, and during visits to volunteer units arfteotSerbian forces in Croatia and Bosnia and
Herzegovina; by openly espousing and encouragiegtbation by violence of a homogeneous

Greater Serbia encompassing the territories spekcifi the Indictment; by calling publicly for

325 The Chamber notes that in its Closing Brief the Prosecutipiicély abandoned charges of direct and public
denigration as a persecutory act in relation to the spséchdali Zvornik (Prosecution Closing Brief, para. 562,enot
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the expulsion of Croatian civilians from parts tfetVojvodina region in Serbia (hamely
Hrtkovci, Nikinci, Ruma, Sid and other places boig Croatia); by indoctrinating the
volunteers connected to the SRS, whom he had tedruivith his extremist rhetoric vis-a-vis

other ethnicities.

287. Moreover, the Prosecution claims that the Accusetigated the direct perpetrators of
the alleged crimes: by using inflammatory and dextigg propaganda against non-Serbs in his
speeches, publications and public appearancesyrawelling to the frontlines to visit and
encourage Serbian forces, includiSg3eljevgiin the fight against non-Serbs; by dispatching
high-ranking SRS/SP members or commanders to spread his messageeyfrbaenge and
ethnic cleansing; by failing to act agairt3eljevciwho participated in crimes against non-
Serbs; and, more generally, by using propagandhmnigaees to create a climate of threat, to stoke
fear and hatred amongst the Serbian and non-Sqrblgimns, and to advance by all means
available his vision of ethnically pure Serbianritery encompassing Serbia and parts of Croatia
and BiH.

288. The Prosecution also maintains that the Accused awaare of the power of his
propaganda; that he was aware of his influence ®érbian volunteers and in particular the
Seseljevcithat his words would have been heard by the 6natists” and sympathisers of his
ideology and that they would have instigated aeriblreaction in the average listener; and that
he understood the substantial likelihood that csim®uld be committed as a consequence of

delivering his message to nationalist Serbs, inoy8eseljevci

289. The Accused disputes in general the allegationth@fProsecution which, according to
him, are solely based on an erroneous or exaggeiaterpretation of his words. For the
Accused, the conditions for instigation have narbenet because the Prosecution confuses the
actus reusand themens reaof instigation by relying on the same evidenceis-dpeeches - in
order to establish them. The Accused cites thegooint rendered in th€ordi¢ case and the
ICTR judgement in thédkayesticase to claim that incitement of hatred througheshes is not a

crime under customary international law.

290. Moreover, the Accused disputes the credibility @y witnesses. He further claims that
other witnesses had been subjected to pressureeblrbsecution in order to sign preliminary

statements that allegedly misrepresented their svord

1715).

89
Case No: IT-03-67-T 31 March 2016



53/62540 BIS

291. The Accused acknowledges that he advocated hisoigebut considers that this was a
lawful activity.32® On the allegation of systematic denigration of tium-Serb populations, he
maintained that the tertdstashais not abusive to Croats, that, contrary to thenwdaof the
Prosecution, he never made generalisations suctathsCroats are Ustashas, worse than the
Nazis” and that the Prosecution ascribed wordsnothat he never uttered, as was confirmed by
some of the witnesses. Moreover, the Accused aléggt he could not be held responsible for
creating a climate of terror since it was not heowlad created it but Tman and his Ustashas.
The Accused maintains that there was nothing towgmehim from calling on the Serbian
volunteers to fulfil their legal obligation by esting, and that the Prosecution did not present
any evidence to support its allegations that theused had ordered or invited volunteers to
commit crimes in the zones of conflict. With redpéc the requirement of a substantial
contribution in instigating the crimes committetietAccused considers that it has not been

proved since none of the volunteers have been cu/odf war crimes.

292. The Accused acknowledges that anyone who is engegedlitical activities has an
influence on public opinion and is aware of thiluance, but that in this case it is important to
asses the extent of such an influence. He confihashe was aware of the war context at the
time, but says that he was not the only one towearea of it and that others have not been
prosecuted for this. He maintains, moreover, thatRrosecution did not present any proof that
he had been informed of the criminal past of softb@volunteers. He also alleges that none of
the testimonies have shown that he knew what wppdrmang in the field and that crimes were
being committed in the combat zones to which thé&s/SBP volunteers had been deployed.
With regard to his alleged intent to provoke histdners into persecuting the non-Serb
population for political or religious reasons, tAecused maintains that this has not been
established by the Prosecution.

2. Preliminary observation

293. The Chamber first notes that, in view of the faetttthe majority of the Chamber has not
accepted the existence of crimes against humah#yanalysis that follows will be limited to the
examination of the responsibility of the Accused faving instigated the commission of

violations of the laws or customs of war.

326 The Chamber notes that the Accused’s demonstration religtedegal analysis of thectus reusof instigation as a

mode of participation made by the Chamber in its oral bmtisf 4 May 2011, pursuant to Rule s of the Rules of

Procedure and EvidencBeeT(E) 16826-16886 (9®is Decision) and the partially dissenting opinion of Presiding

Judge Antonetti (T(E) 16886-16925, 16926-16988).
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3. Applicable law

294. For a Chamber to be able to find that instigationcommit crimes existed, it must
establish that there was a physical elemengabus reusfor the acts constituting instigation,
which must have contributed substantially to thengassion of the crimes, and that there was a
mental element, amens reashowing the intention of the instigator to catlse commission of
the crimes.

295. The physical element of instigation involves promgtanother person to commit an
offence3?’ It is not necessary to prove that the crime wawt have been perpetrated without
the involvement of the accused, it is sufficientdeEmonstrate that the instigation was a factor
contributing to the conduct of another person cottimgi the crime®?® The Chamber, by a
majority, Judge Lattanzi dissenting, considers tihashould also be demonstrated that the
instigator used different forms of persuasion sashthreats, enticement or promises to the
physical perpetrators of the crinf&s Furthermore, it considers that the incriminatitajements

must be clearly identifiable and their existenecely established.

296. With respect to the definition of the instigatostate of mind, he must have had the
intent to provoke or induce the perpetration ofiene by the person who committedftor at
least have had the awareness of the substangéihliod that a crime would be committed in the

execution of this instigatiofr:

327 Kordi¢ and CerkezAppeal Judgement, para. 27, upholding Keedi¢ and CerkezTrial Judgementpara. 387 See
alsoNahimana et alAppeal Judgement, para. 480jindabahiziAppeal Judgement, para. 117.

328 Kordi¢ and CerkezAppeal Judgement, para. BeealsoKordi¢ andCerkezJudgement, para. 38Ryocka et al
Judgement, para. 25Raletilic and Martinové Judgement, para. 6Bydanin Judgement, para. 269ri¢ Judgement,
para. 274.

2% Moreover, the Prosecution seems to subscribe to the sagite $ee Prosecution’s Pre-Trial Brief, para. 146
referring to Article 91 (1) of the Rwandan Penal Codotnote 498).

$30Kordi¢ and CerkezAppeal Judgement, paras 32 and 1Ra&skoski and Taulovski Appeal Judgemenpara. 68;
Brdanin Judgement, para. 268yvocka et al.Judgementpara. 252;Nahimana et alAppeal Judgement, para. 480;
Taylor Appeal Judgement, para. 433 citing Gfelebiéi Appeal Judgement, para. 352.

$31Kordi¢ and CerkezAppeal Judgement, paras 32 and 14&ealso Boskoski and Taulovski Appeal Judgement,
para. 68 Brdanin Judgement, para. 26Byocka et al.Judgementpara. 252Nahimana et alAppeal Judgement, para.
480; Taylor Appeal Judgement, para. 433 citing falebii Appeal Judgement, para. 352.
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4. Analysis

(a) The Accused promoted his ideology by every meadsuge of propaganda techniques

297. The Accused does not deny that he promoted hidaggdrom speaker’s platforms, at
meetings, press conferences, through publicatioosks or by other legitimate means such as

propaganda at the times relevant to the Indictriiént.

298. The Chamber received several pieces of evidendhemse of propaganda techniques
by the Accused, in particular in the testimony agpbrt of Anthony Oberschalf® According to

him, propaganda is a persuasion technique thaadprieeas, uses images, slogans and symbols
that influence our prejudices and our emotions\ehdse goal is to lead the person listening to
these messages to accept and adopt the positibie person conveying the message, regardless
of whether their content is true or rdtlt is different from “deliberative discourse” ihat it
involves the repetition of messages whose aim #itoulate fear in the public and to direct it to
support the political leaders resorting to violemimed at eliminating this thre¥t During his
testimony Anthony Oberschall used several examialksn from the Accused’s speectiéso
explain that his speeches between 1990 and 1994 wharacterised by “xenophobic
nationalism” exacerbated by the incessant repetidfathe same discourse which did not change
depending on the media or the different audienbas e addresséd’ According to him, the
Accused used persuasion techniques such as feamigation, repetition and negative

stereotypes which are well-known propaganda tecsitj® For Oberschall, the speeches of the

%32 The Accused asserts, and this is confirmed by Defenage¥éitAleksandar Stefanéythat he used propaganda as a
means of achieving his political goateéFinal Brief of the Accused, pp.101-102 and p. 496).

333p5, P3 and P4&See“Decision regarding the Admission of Evidence Presentechdutie Testimony of Anthony
Oberschall”, 24 January 2008, paras 2, 13 and 24.

334p5, p. 4Seealso Anthony Oberschall, T(E) 2053-2054.

3% Anthony Oberschall, T(E) 1971-1975.

336 SeeExhibit P1, “Video — SeSelj's speech at Jagodnjak, clipA&il 1991; P2, “Video - Without Incisions and
without Anesthesia, TV NS”, May 1991; P6, “Video tdrview with TV Politika, clip A", 25 July 1991; P7, “Video -
interview with TV Politika, clip C”, 25 July 1991; P8, “Video - interview with TRolitika, clip D”, 25 July 1991; P9,
“Video - interview with TVPolitika, clip E”, 25 July 1991; P10, “Video - interview with TRolitika, clip F”, 25 July
1991; P11, “Video - The Other Side of the Face on TV Naw, $8lip A”, 1 June 1991; P12, “Video — The Other Side
of the Face on TV Novi Sad, clip B”, 1 June 1991; P13, &did The Other Side of the Face on TV Novi Sad, clip D”,
1 June 1991; P14, “Video — Seselj’'s speech at Jagodnjaldclipril 1991; P17, “Video — current affairs programme
on NTV Studio B”, 6 November 1991; P18, “Video — visit by SB&dership to Banja Luka on RTS”, 13 May 1993;
P20, “Video - Vukovar 1991, clip C”; P21, “Video — Vukovar, Thiy of Lost Souls, clips A, B and C".

337 Anthony Oberschall, T(E) 1969-1978eeP5, p. 2, for reference to the relevant period (1990-1994).

338 Anthony Oberschall, T(E) 1975-1977, 1980-1981, 1983-1984.
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Accused contained a heavy dose of misinformatidiesf>° such as the reference to “a civilised

exchange of population” rather than speaking oéthnic cleansing*®

299. The Chamber analysed several exhibits, such as7R1@3dch is an extract from the
Accused’s book entitletleology of Serbian Nationalisnpublished in September 2002. In it,
the Accused says that propaganda is based ondhéhé the majority of people are ready to
believe indiscriminately in everything they reagah or see on televisigfit or Exhibit P1201
which contains the transcript of a discussion onJige 1992 oV Politikg in which the
Accused emphasised that he had studied the masisqisyy of fascisni*?

300. While the Chamber acknowledges together with theu&ed that the propaganda of a
“nationalist” ideology is not criminal in itself ootrary to the Accused’s claims, it must analyse
and qualify, in accordance with the law applicainleghis matter, the statements made by the
Accused and their potential impact on the perpetsatf the crimes referred to in the Indictment,

in light of the cultural, historical and politicebntext®*®

(b) Calls to commit crimes through inflammatory speache

301. The Chamber, by a majority, Judge Lattanzi dissgntdid not consider as relevant
evidence the speeches not covered by the periddeirindictment, deeming that the present
judgement should be based on the facts and speéwtetall within the temporal framework
precisely defined by the Prosecution. For thessoms, the Chamber rejected the speeches of no
known date or transmitted by an unverified soufeerthermore, the majority only assigned
limited probative value to press articles that did come from official P/SRS newspapers —
Velika SrbijaandZapadna Srbija- or ones that were not published in the workghefAccused,

and whose authors were not heard as witnesses feiamthich no other contextual element was
provided.

302. The Chamber is of the opinion that, for severalsoea, the press articles must be
analysed with great caution, depending on whichepdlpey come from. A press article often

only reflects the subjective view of its author, o8k view might be affected by political

339 Anthony Oberschall, T(E) 2076.

30p5, p. 24, referring to excerpts nos 187, 189, 191, 192 and 2Afnek 2 of the report. For other examples of
misinformation and lieseealso P5, pp. 25 to 27.

%1p1337,p. 7.

342p1201, p. 16.

343 Sedin this respect thBlahimana et alJudgement, paras 1011, 1020-10¢ahimana et alAppeal Judgement, paras

698-703;AkayesuJudgement, para. 55Bjkindi Judgement, para. 24RizabonimanaAppeal Judgement, para. 134;

ECHR,Peringek v. Switzerlandase, Appeal Judgement of 15 October 2015, paras 207, 228@&nd
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affiliation; some newspapers may also exaggerateismrepresent statements made or the nature
of events. When the author of an article in questas not appeared before the Chamber to

testify, the judges and the parties are unabledbthe reliability of the content of the article.

303. Similarly, the Chamber, by a majority, Judge Lattagissenting, did not consider as
detrimental to the Accused his speeches that dmildssessed as nothing more than support for
the war effort** as electoral speeches or as speeches that coti¢erri®ries that did not come

under the geographic scope of the Indictniéht.

(i) Speeches on the way to Vukovar and in Vukovar in
November 1991

304. The Chamber has exhibits P1283 and P1285 on thiemwdtthe speech on the way to

Vukovar, which the Accused gave on 7 November 1991.

305. In Exhibit P1283, an article in thPolitika daily, entitled “We’re Fighting against
Fascism” of 8 November 1991, the Accused is meetioas having stopped in Sid where he

attended a press conference, the content of whihever, is not reported®

306. According to Exhibit P1285, an article of 8 Novemld®91 also fromPolitika and
entitled “Mopping-up Operation between Bosut andaS@a Be Launched”, while on his way to
Vukovar to see the Serbian volunteers, the Accasegped off in Sid on 7 November 1991 and
held a press conference there. He allegedly sthgtdthis entire area will soon be cleared of the
Ustashas” and told the Catholics in the region tihey would have nothing to fear if they did not

cooperate with th&Jstashasand join their units.

307. The Chamber nonetheless notes that Exhibit P1285niswspaper article whose author
did not testify and that there was no witness whola provide the context. However, more
decisively, the Chamber, by a majority, Judge lrettalissenting*’ does not deem that the

reported speeches, even if we assume they have gregan, can be considered as acts of

344 Judge Lattanzi does not have the same notion as the tyajbrvhat constitutes a speech in support of the war
effort.

35 Thus, for example, the Chamber did not accept as mlgwmof the speeches of the Accused calling for the
expulsion of the Albanian minority in Kosovo and Macedonia asidgua pejorativeShipta) when speaking of this
minority (seefor example P1203, pp. 11-12; P1197; P1213, p. 22).

316p1283, p. 4.

347 For her part, Judge Lattanzi considers that the contevhat was said did constitute a form of instigation. Heeve

as the only proof for this speech is a press article thatnet admitted through a witness and was not from otteeof
Accused’s newspapers, it should be analysed in light dbthéty of the evidence.
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instigating a crime. Their context rather suggéistd these were speeches aimed at reinforcing

the Accused’s political par}®

308. With respect to the Accused’s speeches in Vukoval? and 13 November 1991, the
Chamber has heard many testimonies and seen sewiblts that show they were given and

confirm their content?®

309. Witness VS-027 said that on 13 November 1991 henleadd the Accused say in front of

high-ranking members of the Serbian forces thag tStashasnust leave Vukovar alive®™

310. According to Witness VS-007, a member of théPSwho was in Vukovai ! the
Accused came to Vukovar around 11 November 1991 &osurprise visit to the SRS

volunteers>>?

He explained that the Accused was surrounded lwyowd of at least fifty
volunteers, members of the Leva Supoderica unitsafdiers from the Guards Brigade whom he
encouraged through his words and by his preséticelling them in particular to “fight
heroically against thenUstashal show no mercy®>* Witness VS-007 also explained that, on
the evening of 11 November 1991 or the following,d&ie Accused cruised around town in a
vehicle with a loudspeaker, addressing the Croatmddiers; the witness gave several versions of
what was said, either remembering a call to sueendlling the Ustashas that they would be

given a fair trial, or the fact that if they didtrio so, they would di&>

311. Witness VS-002, a member of the Serbian forces wWexe in Vukovar during the
events>® claimed that the members of the Guards Brigadech#ied the Croatian soldiers over

the loudspeaker to surrender, but he had not hibatdhe Accused had done the samie.

312. Witness Vilim Karlove, a member of the National Guards, asserted hawagd on the

streets of Vukovar, sometime between 10 and 15 Mbee 1991, after the fall of the town, a

348 Seefor example: VS-004 T(E) 3380 (the tetdstasha as used by the Accused, meant “Croats who massa@ed th
Serbs during the Second World War”); P1074 para. 69 (the tltasha as used by the Accused, referred to the
uniformed and armed enemy).

349 addition to the evidence mentioned beleeealso, for example: C10, para. 37; C11, pp. 15-16; P1056 sedér
paras 37-39; P1058 under seal, paras 45-47; P1372 undepyseab.

¥0vS-027, T(E) 14579-4580 (closed session); P1370 underpse2i, butseeVS-027, T(E) 14574-14576 and 14591
(closed session); P868 under seal, T. 11683 to 1B&8#4lso VS-016, T(E) 11119-11120, 11170-11171, 11173-11174
(closed session), 11192-11193, 11196-11197, 11290 (closed ¥ession

%1yvs-007, T(E) 6028, 6030, 6032, 6069, 6070, 6072 (closed session).

$52y5-007, T(E) 6069-6071 (closed session).

$53Vs-007, T(E) 6070- 6072 (closed session), 6093, 6096, 6097-6098dclession).

$54vS-007, T(E) 6096 (closed session).

¥5VS-007, T(E) 6073 (closed session), 6099-6100 (closed session).

¥6vS-002, T(E) 6450, 6451 (private session), 6458, 6461 and 6473.

%57vS-002, T(E) 6614-6616.
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pre-recorded call to surrender in a voice that vaEtical to that of the Accused, saying:

“Ustashassurrender. There’s no need to lay down your lamgmore.3*®

313. Witness Vesna Bosanac, who became Director of dispital in Vukovar in the summer
of 19913%° explained that the Accused had come to Vukov@dtober and November 1991 and
that she had heard him encouraging the soldierisetieer they were volunteers or any other unit

members *°

314. In his prior statement, Witness Zoran R&n&kplained that in mid-November 1991 he
had gone to Vukovar together with Zoran Draziownd the Accused. The Accused was
welcomed by Veselin Sljivaanin, Mile Mrk3t and Miroslav Radi in front of at least fifty
volunteers who fired into the air in approval, astdted that “Not ondJstashais to leave
Vukovar alive.®®* The witness also said that on several occastomdiad seen the Accused
saying the following over the megaphonélstashas you are surrounded. Surrender, because
you have no way out® The witness also stated that in his opinion #rent“‘Ustashd was
directed at Croatian soldiers; he believes thaplgemay have their own understanding of this
term®® However, in court the witness changed his testynalaiming that what he said had
not been accurately reproduced, that he did noengoer the Accused having said that “Not one

Ustashais to leave Vukovar alive,” and that he had simgajled on the Croats to surrend&t.

315. Witness NebojSa Stojandvsaid in his prior statement that he had been ptehgring
the visit to Vukovar by the Accused, who was accanigd by Vaki, and Kameni and his unit;
according to the witness, the Accused was therertoourage the volunteef® Nebojsa
Stojanové also said that every day Chetnik music and a @cerded message by the Accused
were played from a loudspeaker mounted on a myilitehicle, calling on the Croats to surrender
and promising to spare their livé% However, in court the witness changed his testimon
claiming that he had not seen the Accused but halg beard that he had been there;

nonetheless, he confirmed having heard the voicéh@fAccused being broadcast over the

8 vilim Karlovi¢, T(E) 4685-4686, 4708-4709.
¥9Vesna Bosanac, T(E) 11391.

%50 |pid., T(E) 11421-11422.

%1p1074, pp. 17-19.

%2p1074, p. 19.

$3p1074, pp. 18-19; P1075, p. 4.

%64 7oran Ranld, T(E) 15952, 16058-16059.
35 p526, p. 10; P527, p. 5; P528, p. 10.

3¢ p526, p. 10; P527, p. 5; P528, p. 10.
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loudspeaker mounted on a military vehicle, tellthg Croats to surrender in order to avoid a

bloodbath in Vukovai®’

316. In an interview for the BBC documentaifhe Death of Yugoslaviathe Accused
acknowledged that he had visited the Vukovar feofgw times, where he even briefly took part

in combat, and that his volunteers had been engamgicthe fall of the towrf°®

317. Finally, in his testimony in th#liloSevic case, the Accused admitted going to Vukovar
twice, first 30 days and then 20 days before thledfathe town, and making statements on
Serbian radio in Vukovar calling on the Croatsuaasnder and promising them protection under
the rules governing the treatment of prisoners afi¥ This time he also specified that the term
“Ustasha” referred to fascist Croats who had foughthe side of the Nazis in the Second World
War and had massacred SetBsin the context of the 1990s, this term for him ntethe

Croatian extremists, promoted by Franjaifian, who persecuted SerB3s.

318. In light of the relevant facts set out above, iersse that the speech on the way to
Vukovar (of 7 November 1991) and the speech in Wakdaround 12-13 November 1991) had
been given by the Accused? However, the Chamber notes the contradictions dtw
witnesses and the variations between a numberatérsents by the same witnesses. These
variations sow a seed of doubt as regards the ec@utent of the Accused’s statements.
Incidentally, even if the statements ascribed # Alccused in their most controversial version
are accepted, the Chamber, by a majority, Judgéanzt dissenting, cannot dismiss the
reasonable possibility that the speeches were nmadecontext of conflict and were aimed at
reinforcing the morale of the troops on the Accuseile, rather than being an appeal to them to
show no mercy (for otherwise, calling on tbstashasto surrender over a megaphone in the
streets of Vukovar would make no sense). Moredher Chamber notes that testimony has been

heard according to which the Accused’s visit to Yk was essentially a public relations

%67 Neboj$a Stojanovj T(E) 9692-9694, 9781.

%8 pga4, p. 12.

%9p31, T. 43449-43456, 43564 and 44130.

$70p31, T. 42965, 43090, 43106, 43204-43205, 43818, 43829 and 44132.

$71p31, T. 43093, 43098, 43099, 43205, 43319, 43818 to 43820, 43875, 44106, 4416, 44274 and 44276.

372 Judge Antonetti subscribes to the finding that the Aeduseld speeches on the way to Vukovar and in Vukovar.
However, with regard to the content of the Vukovar spegdie found for his part that the contradictions arising from
witness testimonies do not allow a reasonable triefaofs to qualify the exact nature of the so-called Vukovar
speeches.
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exercise, without any military significance, by @alifician seeking publicity who had no control

over the operations; it was the semi-theatricatysasy of a comic-opera gener&f

(i) Mali Zvornik speech in March 1992

319. The Chamber then turned its attention to a speaghopedly given by the Accused in
Mali Zvornik in March 1992, as alleged by the Pmsg®n in the Indictment.

320. Paragraph 22 of the Indictment and paragraph 9th@fProsecution Pre-Trial Brief

make an express reference to this speech thatliegedly given in March 1992.

321. These allegations are based on the testimony c2008; the testimony of the Accused
in theMiloSevi’ case and a report of the Ministry of Defence ofRepublic of Serbia dated 20
April 1992, filed under number P831.

322. According to VS-2000, the Accused allegedly saalfthlowing:

Brothers, Chetniks, [...] The time has come fotaigive thebalijas it for tat. [...]

The Drina, the River Drina, is not a boundary betw&erbia and Bosnia. It is the

backbone of the Serbian state. Every foot of larithbited by Serbs is Serbian

land. Let’s rise up, Chetnik brothers, especialtyi yrom across the Drina. You

are the bravest. [... L]et us show tha&lijas, the Turks and the Muslims [...] the

direction to the east. That's where their placﬂ‘fs.
323. Almost 1,000 people had gathered outside, includifuglims who had come to protest
against this “nationalist” meeting> as well as a large number of policemen from SefBia
According to VS-2000, a little while after the Asad left the hall, having spoken for five or six
minutes, a general fight broke out outsideThe following day, a photo of the Accused with a

band-aid on his face and a bandage on his hanguwdished in the newspap@|7§.

324. The Accused maintained that this speech was nengin March 1992, but in August
1990%7° This statement however contradicts what the Aatussid when he testified in the

373\vS-007, T(E) 6049, 6097 (closed session); VS-027, T(E) 14565e@lsession); P1056 under seal, pp. 8-9; P1058
under seal, p. 11. The majority moreover recalls that ttem®br has already found that the volunteers and soldiers
the field had been placed under a single command, that dNther that of the TO, depending on the case.
374\S-2000, T(E) 13994-13995.

375 |bid. T(E) 13992-13993, 14039-14040, 14042-14043.

37 |hid. T(E) 13995-13996, 14042.

77 bid. T(E) 13995-13997, 14044, 14046, 14131-14132.

378 |bid. T(E) 13995-13997, 14046-14047.

$79vS-2000, T(E) 14058, 14062-14063, 14085-14086.
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MiloSevié case, where he confirmed that he had given tHewiolg speech in Mali Zvornik in
March 1992%°

Dear brother Chetniks, especially you across thea)ryou're the bravest, and

we’re going to clear up Bosnia from the pagans simolw them the road to the

east where they belong.
325. In MiloSevr, the Accused also stated that he had attackedhfoedtalist Muslims and
pan-Islamists who wanted Bosnia to separate frongoslavia, and called thempégant’;

according to him, this should be translated as te/asr “faeces.®®!

326. Finally, according to the Republic of Serbia Minysbf Defence report of 20 April 1992,
the Accused did indeed go to Mali Zvornik on 17 Maf992%%? This report also says that the
Accused left after a brief conversatidh® which confirms what VS-2000 said, i.e. that the

Accused spoke for five or six minutes.

327. The Chamber, by a majority, Judge Antonetti dissegrit* consequently finds that the
above speech was given by the Accused in March I®82ali Zvornik. However, the precise
circumstances surrounding the speech, and descbpedS-2000, have not been established.
The Chamber deems that it is possible that With&2000 confused what happened during the
speech in Mali Zvornik in March 1992 with anothgesch given by the Accused at a different

time.

328. The Chamber, by a majority, Judge Lattanzi dissgnis however not in a position to find,
beyond all reasonable doubt, that by calling on3kebs to “clear up” Bosnia of th@dganf
and the balijas’, the Accused was calling for “ethnic cleansing’tiee non-Serbs of Bosnia. In
fact, the majority considers that, given the coptéhe evidence provided by the Prosecution is
not sufficient to exclude the possibility that ttaall by the Accused was more a matter of
contributing to the war effort by galvanising theer§an forces. Moreover, nothing has
established that this speech — the words spokemtti@ described as a “brief conversation” in

the police report tendered into evidence by thes@&rotor — had even a limited impact.

(iii) Hrtkovci Speech of 6 May 1992

380 p31, T. 43724-43726. The Chamber notes that in so doing, theséd was replying to a question asked by
Slobodan MiloSevi.

81p31, T. 43725.

%82pg31, p. 2.

83| dem

34 Judge Antonetti deems that Witness VS-2000 was at leatak®i about the date of this speech. Moreover, Judge
Antonetti has doubts about the content of what was said.
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329. According to the Prosecution, on 6 May 1992, theused made an “inflammatory”
speech in the village of Hrtkovci, calling for thgpulsion of Croats from the area. As a result of
this speech, many Croatian inhabitants decideddwd the village. In his 84is Statement and
Final Brief, the Accused stated that this speech made as part of his electoral campaign and
that non-Serbs had not been persecuted, expellExtadbly transferred. According to him, they
had only participated in voluntary exchanges of Bsnmon the basis of contracts, and these

exchanges had started well before May 1992.

330. The Chamber is able to rely on numerous testimoaies exhibitd®® describing the
circumstances and the content of the speech madeebfccused on 6 May 1992 in Hrtkovci,
but especially on Exhibits P547 and P548, to whith Chamber has assigned high probative

value.

331. According to Exhibit P547, a transcript of the “Rration Rally of the Serbian Radical
Party” held on 6 May 1992 in Hrtkovci and publishadchis bookThe Devil’'s Apprenticethe
Accused stated that the SRS “is fighting for thetasation of an independent and free Serbian
state” that will encompass Serbian territories riedi by the Karlobag-Karlovac-Mitrovica line

within Yugoslavia®®®

and that the village of Hrtkovci was in Serbiami8r®’ He expressed his

wish for democratic multi-party elections to bechglickly®®® He also stated that there was no
room for Croats in Hrtkovci; that only the Croateavhad shed blood in combat together with
Serbs, who were described as “Catholic Serbs”,ccoaiinain; that Croats had to leave Serbia
and that the Serbian “refugees” would move into ltbeses of Croats who no longer lived in
Hrtkovci and whose addresses would be providedhkypblice, and that these Croats would
have “nowhere to return”; that the Serbian refugeesld give the Croats their former addresses
in Zagreb in exchange; that the Croats who hadyeotleft of their own accord would be

escorted to the border by bus; he said he firmliebed that the Serbs from Hrtkovci and the
surrounding villages would be able to preserverthaity and would “promptly get rid of the

remaining Croats in [their] village and the surrding villages.*®°

385 The Chamber relied on the following evidence: Ewa Tabeau; Yeesic; Katica Pauli; Aleksa Ej¢; Franja
Baricevi¢; Goran Stopaéi VS-007; VS-034; VS-061; VS-067; VS-1134; C10; C26 under sé&dl; P164; P537 under
seal; P547; P548 under seal; P549; P550; P551 under seal; P554;PB5565;P557; P558; P559; P560; P561;
P564 under seal; P565; P566; P571; P631; P836; P1049 aadiel? 5050 under seal; P1056 under seal; P1104 under
seal; P1201; P1215; P1300; P1330.

386 p547, pp. 2-4. 6.

387 p547, p. 4; Aleksa jj T(E) 10357-10358.

388 p547, p. 6; Aleksa Hijj T(E) 10338.

$89p547, pp. 4-5, 9.

100
Case No: IT-03-67-T 31 March 2016



42/62540 BIS

332. What was said in this speech was confirmed by ExIRB48 from which it transpires,

moreover, that at the end of his speech, slogacts as “Ustashas out”, “Croats, go to Croatia”
and “This is Serbia” were chanted by the croWd.

333. On the basis of the evidence presented, the Chahdserfound, by a majority, Judge
Antonetti dissenting, that the speech made by tbeused on this occasion clearly constitutes a
call for the expulsion or forcible transfer of Ctedrom the village. However, the Chamber
deems, by a majority, Judge Lattanzi dissentinay, title Prosecution has failed to prove that this
speech was the reason for the departure of thet€tbar for the campaign of persecution that
the Prosecution alleges was carried out in thegdl following the speech. It notes, on this
matter, the weakness of Expert Tabeau’s report bithwthe Prosecution relied and which,
rather than focus on the departures that followsel $peech of 6 May 1992, provides a
comprehensive list of the departures that tookepthcoughout 1992, while neglecting to specify
the reasons behind them. The majority also notes uhreliability of the other evidence
presented in order to establish a connection betvwee speech made by the Accused and the
departures of the Croats. The credibility of Wisé&&5-061 was severely tested during cross-
examination. Given the lack of a specific war cahia Vojvodina, the majority holds that the
evidence on the apparently disparate reasons éodeparture of some Croats is insufficient in
the extreme; given the questionable methods ofuatiah, it was not possible to determine the

number of departures, and sometimes even whetégtdok place.

390p548 under seal, p. 2.
391 Witness VS-067 stated that the Accused’s speech had led téavie Hrtkovci.SeeVS-067, T(E) 15450 (private

session); P1049 under seal, pp. 3-4; P1050 under seal, p. Svétperen if we assume that this single departure had
been provoked by the speech made by the Accused, this is noestffo establish the crime of deportation, especiall
as the majority did not find that a widespread or systierattack against Croatian civilians had taken place.
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(iv) Other speeches made by the Accused

334. As part of its analysis of the evidence relatingtie speeches made by the Accused in
other locations during the period relevant to tihesBcution, the Chamber was in a position to
examine, in particular, the report and testimonythony Oberschall. The Chamber thus noted
the different warnings the Accused issued to thea@r to which Oberschall refefé,and the
examples Oberschall provided of statements demgrahon-Serbs®®® Nonetheless, the
Chamber, by a majority, Judge Lattanzi dissentim@f the opinion that these warnings should
be seen in the context in which they were madet W#ness Oberschall had not taken
sufficiently into account the context, which he stimes failed to identify correctly,
subsequently concluding that this constituted éaneendous changé?“that in any case it is not
enough for a statement to be insulting or defangatoqualify as an act of instigation to commit

war crimes. lIts intrinsic and contextual gravityshbe taken into account.

335. Nevertheless, the Chamber, by a majority, Judgereiti dissenting, was able to find that
two other speeches (in addition to the one madelrtkovci on 6 May 1992), made in the
Serbian Parliament on 1 and 7 April 1992, cleadgstituted calls for the expulsion and forcible

transfer of Croat&>®

336. In the first speech on 1 April 1992, while discagsa draft law on refugees, the Accused

stated the following:

If the Croats have seized Serbian houses in Zadrgbka and other Croatian
cities, it is only normal that Serbian refugees upyc the remaining Croatian
houses [...]3%

[...]if the Croats are expelling Serbs from theintes on a large scale, then what
are the Croats waiting for, here in Belgrade, wdratthe Croats in Serbia waiting
for? An exchange of population: we expel as mangaG from Belgrade, as
TUDMAN has expelled Serbs from Zagreb. Any Serbianilfgmvhich arrives
from Zagreb, can go to the address of a Croat igrBde, and give him his keys
and say, go over to Zagreb, an exchatige.

392p5, pp. 18-22Seealso: Goran Stopayi T(E) 2310-2312, 2440; P1075, p. 17; P1215, pp. 7 and 24; P35, pp. 2-6;
P153, pp. 41-43; P179.

393p5, Annex 2geefor example Exhibits 1, 15, 85, 192).

394 Anthony Oberschall, T(E) 2155-2160.

39 During his testimony in th#liloSevi: case, the Accused confirmed that he had made these twechepg®31, T.
44170-44175).

3% p75, p. 2. The Chamber notes that exhibit P75 is an exiterptthe Accused’s booBpeeches of the Deputies
published in 1993.

397p75, p. 3.
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[...] [I]n International Law, there is the principté retortion, which in the Serbian
language means retaliation. If one state expels lmesnof an ethnic minority
from its territory to another state where the majaof this expelled nation lives,
it is permissible under International Law to impksmh this retaliation, and
execute a counter-expulsion of the ethnic minaftihe state that was the first to
expel. Anyway, such population exchanges are nwbrd novelty. Anyway, if
we had grounds after World War Two to expel, whows how many, hundreds
of thousands of Germans because of their collaioorand servitude to fascist
Germany, there are many more grounds for the Ctodis expelled, because the
crimes, which the Croats have perpetrated, the @esncould not even dream
about.[...] It is according to the same principletti@DMAN resorted to, to
expel the Serbs from Croatia, that we shall expelGroats from Serbig®

[... W]e are going to expel the Croats, exercising sme right that TOMAN
has exercised to expel the Serbs. [...] We are notggto resort to genocidal
activities, because it is not in the blood of usbSeWe are not going to start
killing you, of course. We are simply going to paalu into trucks and trains and
let you manage in Zagréf®
337. The second speech of 7 April 1992 reiterated thmesanessage: “[Plerhaps the best
solution -- if they pity the Croats so much -- wablde simply putting them on buses and trucks

and taking them to ZagreBf™

338. While it is true that the Chamber finds, by a miyorJudge Antonetti dissenting, that
these speeches are barely disguised calls for @®pukthe Chamber, by another majority, Judge
Lattanzi dissenting, deems that these statemeiishvean be categorised as opposition to the
official Serbian policies, are the expression ofétarnative political programme that was never
implemented. The Prosecution has not succeededs@ssing their impact, and the work of
Witness Oberschall does not seem to assist gresitithe end of his testimony he admitted, in
reply to a question from Judge Harhoff, that it vaéreost impossible to establish the impact of
these speech&¥ The same witness, Oberschall, had previously aidit that he had not been

able to identify direct calls to commit crimes I tAccused.

339. The lack of any measurable impact, taken in cortjanowith the certainty that, at times,
calling on the Serbian authorities to resort toon#in against the Croats did not win any

favour?®? does not permit the majority to find that therel lh@en incitement to war crimes, even

398 p75, pp. 4-5.

39p75, p. 6. The Chamber notes that this speech was alsoedpnirthe report of Anthony OberschaleéP5, Annex
2, record number 182).

400p75 p 7.

401 Anthony Oberschall, T(E) 2224-2225.

402 The Accused’s speech in parliament was the subject sh lugiticism by the parliamentary authorities, whictadle
disassociated themselves from the contee¢RR 75, pp.7-8).
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if the most inflammatory speeches are taken intooaat, in particular the ones made in

Hrtkovci and before the Serbian Parliament.

340. Similarly, it is not possible to rely on the colfien and categorisation of the speeches
studied by Oberschall — whose dates, sources,dateaudience and context were not always
specified or clarified by the Prosecution — to supp finding of instigation. Such context is an
important element in the analysis. Its absence smaatermining the impact of the speeches
unrealistic. In fact, a call to combatants andabthorities, an interview given to a journalistr(fo
which there is no indication whether it had beewalcast and, if so, to what audience) and the
statements made at an electoral campaign rally grarliament by a deputy from a minority

party, do not necessarily have the same impaanyjif

341. This lack of certainty with respect to the impafttte Accused’s speeches does not mean
that the Accused did not have some influence araysaspecially with members of his p4fty

or with some combatants? One of them — VS-002 — stated that the Accuseds“asojvoda

We would not have refused his ordet®Other witnesses specified that the Accused had bee
the ideological leader of the volunte&t$who looked up to the Accused as if he were a*god.
The Chamber also heard several witnesses who dativeg the Accused’s speeches had a
significant impact on those who listened to tH&ftowever, as in the case of Oberschall’s
testimony, these testimonies do not provide angbtd indicia through which the impact of the

Accused’s speeches could be measured or even fgrdigeerned in any concrete way.

342. Moreover, the insubstantial evidence presentedhbyProsecution, together with the poor
argumentation set out in its Closing Brief, doeg albow the majority to find beyond all
reasonable doubt that the speeches made on 1 Apdl 71992 were heard by, or could have
influenced, the perpetrators of the crimes comihitte April 1992 in Mostar, Zvornik and the

Sarajevo area.

343. With regard to the totality of evidence, the Chamb®y a majority, Judge Lattanzi

dissenting, finds that the Prosecution did not gmésvidence of a causal link between the

40313, p. 9.

404\vS-002, T(E) 6556.

%% |pid. T(E) 6557. The Chamber notes on this point that the Accusedresgbia an interview with Radio Belgrade on
13 February 1993 that he had been appointed a Serbian Chejtridaon account of his activities within th&'B (see
P1213, p. 2).

406\/5.007, T(E) 6097 (closed session); Vesha Bosanac, Td)1111422.

407vs-033, T(E) 5543 and 5544. VS-007, T(E) 6099 (closed ses$iadil; Kopi:, T(E) 5912-5913, 5920.

408 Goran Stopaéi T(E) 2442 and 2443; VS-016, T(E) 11120, 11171 and 11181; Alek&aTEi) 10343; VS-061,
T(E) 9924.
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Accused'’s speeches of 1 and 7 April 1992 and thmesr committed in April 1992 in the cities
of Mostar, Zvornik and in the area of Sarajevothat the crimes committed between May 1992
and September 1993 could be attributed to the Astbusven indirectly. In these conditions, the
majority is not in a position to qualify the speestthe Accused made on 1 and 7 April 1992 as

physical acts of instigation.

(c) Encouragement to create a Greater Serbia threiaéence and indoctrination of members of
the S'P/SRS

344. The Chamber analysed in detail the factual evideorcesuch allegations, as part of its
review of the context and the JCE. The majorijgcted the JCE. It considered in particular
that the Accused’s identitarian stance and his @rederbia ideology could be seen as being
something other than the pursuit of a criminal plEime majority is only able to make a finding
based on its own assumptions. Therefore, the &etsamuragement by the Accused aimed at the
SCP/SRS volunteers, which gave concrete expressjantbfurther developed, the political and
ideological engagement of the Accused - which, lasady ruled by the majority, was not
criminal but may have been a matter of particigatmthe war effort - could not be considered

criminal.

345. In these conditions, the Chamber, by a majoritggéulLattanzi dissenting, rejects the
Prosecution’s allegation that the Accused was msipte, through instigation, for crimes
committed by encouraging the creation of Greatebi@ahrough violence and the indoctrination
of members of the @P/SRS.

(d) Failure by the Accused to punish theSeljevcivho were involved in crimes against the non-

Serbs

346. In its Closing Brief, the Prosecution also arguleat tthe Accused had instigated the
commission of crimes as set out in the Indictmeyntnbt taking any measures against the

Ses3eljeveivho had committed crimes against non-Serbs.

347. This allegation is not set out in the Indictment m the Pre-Trial Brief”®in which the
Prosecution maintains that the superior’s failar@unish past crimes may constitute instigation
of future crimes. The majority deems that the Bcosion’s approach is once again ambivalent,

to say the least, since it makes an allegationcbarsghe premise that the Accused had superior

499 Judge Lattanzi is of the opinon that the Chamber cannoiritikeonsideration an allegation that has no basis in the
Indictment.

105
Case No: IT-03-67-T 31 March 2016



37/62540 BIS

authority over the SRS volunteers, while choosiog to arguede jure or de factosuperior

responsibility under Article 7 (3) of the Statute.

348. The majority recalls its findings that no formal de facto superior/subordinate
relationship has been proved between the Accuseéthiarnvolunteers, who participated in crimes
set out in the Indictment. The Chamber consideas ttie allegation of failure to punish cannot
reasonably be accepted, as there was no hierardim&athat would make the Accused
accountable in any way for the actions of his videns. Nevertheless, the majority notes that the
Accused sanctioned volunteers on many occasiongei#r, this sanctioning was necessarily
limited in its purpose and effect as it only invetivthe expulsion of volunteers from his party for
conduct deemed unacceptable during the conflictn®8s Goran Stopdris a case in poifit’

As far as activities in the field were concernéa, volunteers answered to a military authority.

349. The majority therefore rejects as baseless theePuti®n’s allegations of instigation on
account of the Accused’s failure to take any messwagainst th&eseljevciwho allegedly

committed crimes against non-Serbs.
5. Conclusion

350. The Chamber, by a majority, Judge Lattanzi dissgntiinds that the Accused cannot be
held responsible in the present case pursuantttolé7 (1) of the Statute for having instigated

the commission of crimes referred to in the Indetin

C. Individual criminal responsibility pursuant to A rticle 7 (1) of the Statute for aiding and

abetting

1. Allegations and submissions of the parties

351. It is generally alleged that the Accused aided abdtted the crimes charged in the
Indictment. In its Closing Brief, the Prosecutiomits this allegation to crimes that were
committed by theSeZeljevciand explains in greater detail that the Accused #iaetted the

crimes they committed through his propaganda andeloyuiting and deploying them. The

1% Goran Stopa¢i was expelled from the SRS in 1993, officielly for hayiabstructed the work of the SRS but,
according to him, it was because he had taken sides wigmhdi Petré, President of the SRS, against Nikola ¥aah
SRS deputy (T(E) 2475, 2682-2683, 2692-2693). The Accused sugdesiegl cross-examination that the reason for
this expulsion was in fact Goran Stog&iparticipation, within the Army of Republika Srpska, battles alongside
Croats (T(E) 2690-2693).
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Prosecution further argues that the Accused waseawfithe real likelihood that the crimes

would be committed as “he in fact intended themaoussion.”

352. The Accused replied that there is no evidenceltaatupported any crimes and states that,
on the contrary, it had been shown that he pubtciycised those who committed crimes and

demanded that they be held responsible. He addeditere was also no evidence that he had
been present at the locations of the crimes attithe of their commission. Moreover, the

Accused maintains that the SRS had not sent vaunte all the locations, and the he could not
be held responsible for the fact that certain iithlials went to some of the locations as SRS
members on their own initiative. The Accused algyuas that there is no evidence establishing

that SRS volunteers had committed crimes.

2. Applicable law

353. For a Chamber to be able to reach a finding ofngidind abetting, it must be able to
establish that the Accused had provided practisaistance, encouragement, or moral support
that had a substantial effect on the perpetratiotihe® crimes. Moreover, the aider and abettor
must have known that these acts had contributetiegperpetration of the crirfffé and been
aware of the essential elements of the crfffeincluding of the intent of the principal

413

perpetrator,” without necessarily knowing the exact crime thaswtended or committed.

3. Analysis

354. The arguments of the Prosecution based on theatilbegthat the Accused is liable for the
crimes committed by th&e3eljevciunder aiding and abetting have, in part, the stantial

basis as its allegations on the Accused’s liabilitger JCE and instigation.

‘1 popovi: Appeal Judgement para. 173eridic Appeal Judgement, para. 48tanisé and Simatovi Judgement
para. 1264} uki¢ and Luké Appeal Judgement, paras 428 and 44@radinaj et al.Appeal Judgement, para. S8mi

et al. Appeal Judgement, para. 88agojevi and Jokié Appeal Judgement, para. 1&Hnojelac Appeal Judgement,
para. 52;Tadi¢ Appeal Judgement, para. 229.

“12popovi: Appeal Judgement, para. 17¥&inovic Appeal Judgement, para. 17 Frisic Appeal Judgement, para.
48; Luki¢ and Luké Appeal Judgement, paras 428 and 48éradinaj et al. Appeal Judgement, para. Blagojevi
and Joki Appeal Judgement, para. 1B;Simié Appeal Judgement, para. 86.

“3popovi: Appeal Judgemenpara. 1732: “thenens rearequires 'knowledge that these acts assist the ccriomisf
the offense’. Thenens reaalso requires that the aider and the abettor were aidine essential elements of the crime
which was ultimately commited, including the intent of the ppakperpetrator. It is not necessary that the aidéneor
abettor knows the precise crime that was intended andceovamited — if he is aware that one of a number of esim
will probably be commited, and one of those crimes is coetinite has intended to facilitate the commission of that
crime, and is guilty as an aider and abettdBdjnové et al. Appeal Judgement, para. 17 Faradinaj et al. Appeal
Judgement, para. 58ri¢ Appeal Judgement, para. 43.
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355. Yet, the Chamber has already found that the reoaiit and the deployment of volunteers
in the field by the Accused and his party could ehdoeen legal activitie8? Moreover, the
Chamber, by a majority, also considered that it watsable to exclude the possibility that the

Accused was simply providing legitimate supporttfoe war effort.

356. The majority of the Chamber also concluded that “tationalist” propaganda of the
Accused was not criminal in itself and that if soofiehe speeches could constitute a call for the
expulsion and forcible transfer of non-Serbs, thes€cution had not presented evidence that the
speeches had substantially contributed to the patpe of the crimes charged in the

Indictment.

4. Conclusion

357. The Chamber, by a majority, Judge Lattanzi dissgntiinds that the Accused cannot be
held responsible pursuant to Article 7 (1) of th@at&e for having aided and abetted the

commission of the crimes set out in the Indictment.

414 Judge Lattanzi notes that the legality of the activitieassistance is of no relevance when analysing fteriarof
aiding and abetting, in particular in order to establish wéresbich and such an activity contributed significantly & th
crimes.
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VI. DISPOSITION

FOR THE FOREGOING REASONS, the Trial Chamber:

- Under Count 1 (Persecution, a crime against hityjafinds by a majority, Judge Lattanzi

dissenting, the Accused not guilty;

- Under Count 4 (Murder, a violation of the lawscoistoms of war), finds by a majority, Judge

Lattanzi dissenting, the Accused not guilty;

- Under Count 8 (Torture, a violation of the lawscastoms of war), finds by a majority, Judge

Lattanzi dissenting, the Accused not guilty;

- Under Count 9 (Cruel treatment, a violation af thws or customs of war), finds by a majority,

Judge Lattanzi dissenting, the Accused not guilty;

- Under Count 10 (Deportation, a crime against mitgafinds by a majority, Judge Lattanzi

dissenting, the Accused not guilty;

- Under Count 11 (Inhumane acts (forcible trangfeascrime against humanity) finds by a

majority, Judge Lattanzi dissenting, the Accuseidguilty;

- Under Count 12 (Wanton destruction of villages dmvastation not justified by military
necessity, a violation of the laws or customs ofr)wiinds by a majority, Judge Lattanzi

dissenting, the Accused not guilty;

- Under Count 13 (Destruction or wilful damage ddoeinstitutions dedicated to religion or
education, a violation of the laws or customs ofr)fi@ds by a majority, Judge Lattanzi

dissenting, the Accused not guilty;

- Under Count 14 (Plunder of public or private prdp, a violation of the laws or customs of

war), unanimously finds the Accused not guilty.
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The Trial Chamber, therefore, concludes that tihesawarrant issued by the Appeals Chamber

on 17 June 2015, which was suspended, is now moot.

Judge Antonetti appends a concurring opinion.
Judge Niang appends a statement.

Judge Lattanzi appends a partially dissenting opiran.

Done in French and English, the French versiongoairthoritative.

/signed/
Judge Jean-Claude Antonetti

/signed/ /signed/
Judge Mandiaye Niang Judge Flavia Lattazi

Done this thirty-first day of March 2016
At The Hague,
The Netherlands
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VII. INDIVIDUAL STATEMENT OF JUDGE MANDIAYE NIANG

1. My appointment to this case at a time when theihgawas already closed was a huge
challenge in terms of its sheer size, but also iphilg. It meant | needed to digest the record of
proceedings that had lasted ten years. And my time limited since the delayed closure of the

Tribunal has become an increasing source of iwitat

2. | believe | have met the challenge. Firstly, bypiag into my physical and mental resources
to familiarise myself with the record. Secondly, cnfronting or by ignoring, depending on the
situation, subtle and indirect, but nonethelessadbnoressure. These forms of pressure came from
various quarters and had one thing in common:dpatie, without delay, of a case that had already

lasted too long.

3. | never lost sight of the pressing need for expewtt international justice, delivered by an
ad hocTribunal; all the more so in the context of a teaylong trial, languishing victims and an
Accused detained for a long time and now ill. A geidhowever, may under no circumstances
relinquish his obligation to be familiar with thecord even when faced with the dictates of

urgency. | have taken the necessary time to fansiéanyself with the record.

4. If indeed it were possible to compare emotiaiith tangible reality, | would say that the
physical challenge was perhaps less difficult tttean mental challenge, which involved trying a
case without ever having seen the parties, othem thy scrutinizing them on video. There is a
chemistry in a trial and relations form in the cmuof verbal sparring in the courtroom. There is an
emotional dimension within which trust or mistrege forged, and which gives the parties the
privilege of getting to know the Judges well. | bahus been deprived of a substantial symbolic
attribute. However, | would like to believe that rmiynction as a Judge has, in essence, been
preserved. Familiarisation with the record is afulseomponent of the regulatory function of a
Judge. Nevertheless, a Judge may be familiar withsg without being fair. Conversely a Judge

who is not familiar with a case may do a proper job

5. | have accessed the evidence and all procedacaiments. | was able to recall withesses or
seek additional actions that | deemed absolutebesmary. My feeling of partial impotence was

also mitigated by my conviction that no internatibdudge can draft a judgment on the sole basis
of his memories of the court hearings. The volurhthe material is such that one’s memory needs

to be constantly refreshed. The Judgment is reddemethe basis of documentary evidehéost

! As I understand it to mean, in the broad sense of the #rexhibits, other documents and hearing transcripts.
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witnesses were heard in 2007 and in 2008. Whaifiof fading recollections seven or eight years
after the testimonies? Transcripts of trial heagiagd videos become indispensable. In that respect
| did not feel very different from my colleaguesavhave sat in the case for the entire length of the

trial.

6. Therefore, it is with this modicum of comfohiat | undertook my work. At times, | even
considered my late designation as a fortunate stafkserendipity. Had | been a member of the
original bench | am not sure the trial would haweled this way. There were ten times, a hundred
times when, upon reading the transcripts and vigwire videos, | had difficulty containing my
irritation and my frustration at the conduct of Accused who knew no limits other than the ones
he had set himself. Within the solitary confinesof office, | faced the dilemma of a Judge torn
between the duty to consider the objections of Akeused — that proved, at times, to be very
relevant - and the temptation to discipline himexgluding him from the proceedings, if need be,
for his words were tainted by such irreverence tempt, condescendence and disregard towards

his audience that he became unbearable.

7. It is therefore not such a bad thing that mgrdma remained platonic. | praise the patience
of my colleagues who were able to endure such @eabrand who made it possible for the
proceedings to continue until the end. | do notyéwxer, endorse what | consider to be the many
procedural flaws in this lengthy trial. The Accusspared no one. He bullied and ridiculed
witnesses well beyond any acceptable level of éoiee, even for a vigorous cross-examination.
He was not always admonishgdhnd when he was, he frequently turned a deaf eathé
Chamber’s injunction$He did what he pleased. An educated and, withalmubt, an intelligent
man, the Accused did, however, have a mediocre leuge of procedural law. Yet, with absolute
certainty, he laid claim to conducting not only kisfence but the entire trial. He interrupted the
Prosecution when it put its questions. His objerdiavere often a pretext for long tirades aimed at

explaining to all and sundry a complex reality testaped therh.

8. Several hearings were the setting of a supedbrmance on the part of the Accused who,

while not testifying, managed to steal the flood decture the Prosecution, the witnesses and the

% He regularly called witnesses liars and continued inwbist despite being admonished by the Chamber on numerous
occasions. He attempted to ridicule witnesses with hifiytateelevant remarks, such as witness VS-007 (esthinig,

inter alia, a parallel with Agent 007see VS-007, T(E) 6124, 6129, 6180, 6183, 6197-6198), Reynaud Theunens
(recalling the witness’ memory of his bike ride aftés testimony, to ridicule hinseeReynaud Theunens, T(E) 4277-
4279) and many other witnesses.

$VvsS-061, T(E) 9998. Instead of taking harsh measugeinst the Accused, the Chamber advised him to be wofary
what the Prosecution might say before the Appeals Chamber.

“ SeeAndras Riedimayer, T(E) 7375, 7386seq,. 7393et seq.

® As an exampleseeYves Tomg, T(E) 3255.
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Judges. And, strange as it may seem, this unugqmbach often proved successful. On each
occasion, the Accused was able to “shed light” lan facts, although how these oral statements,
made outside procedural rules, would be treated avamatter that was never clarified. The

Prosecution’s objections, sometimes relayed byajrtae members of the bench in the form of a

timid reminder of more orthodox practices, weradcavail®

9. The Registry was no better off. The Accusedd#stto represent himself without counsel.
This was an untenable choice in light of the scopethe trial, combined with the inherent
restrictions on his detention. The attempts byfifs¢ Judges to assign him some sort of counsel
were certainly driven by pragmatic necessity; hasvethey came up against an obstinate Accused,

who found support in the statutory guarantee ofigist to represent himself.

10. In the end, after many twists and turns, tleeused’s position prevailed. He did not,
however, accept the consequences of his choicee@gsenting himself, the Accused set himself
outside the framework of legal assistance: a systiesigned and organised around assigned
counsel, to provide the resources necessary faddfisnce. The Registry, in a show of flexibility,
nonetheless supported the Accused and his choiceestigators and legal assistants. The Accused
refused to comply with the first formality, whicls the first step towards being granted legal
assistance, by proving his indigence. In this ctse justification requested from him was, to my
mind, a mere formality (in the first stage, at [¢ai® that all that was required of him was td ifil

the relevant forms. But that was too much to askiof. The Accused never filled them in, and alll
the while initiated multiple procedures to force fRegistry to do what he wanted. The Decision of
the Chamber of 29 October 2010, upheld on apped@ April 2011, proved him partly right, and

nothing more was expectetihim® His intransigence remained intact.

11. In all likelihood, | would not have agreed hvimy colleagues’ position, including the
position of the Appeals Chamber that upheld theiddaw, although | do understand that they
wished to avoid a deadlock. In my mind, respectirggrights of the Defence does not mean that the
Accused can be exonerated from the elementary thisgovern the proceedings. This remains

true even if his stubbornness affects the full eiserof some of his other recognised rights.

12. This is in fact what happened when, on 5 M@%12 the Accused presented a series of

demands, including the retroactive financing of Defence as a prerequisite to the presentation of

® Seesupra footnote p. 2.
" The directive on legal assistance is entitled, “Divecon Assignment of Defence Counsel”.
8 Seeinfra, Annex 2, procedural background, para. 57.
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his defence caseThe Chamber dismissed some of these prerequiSites | approve of this. The
Accused then decided not to present a defence Thseeafter, he refused to comply with any of
the injunctions of the Chamber, including the filiof a public version of his Final Trial Brief. The
Chamber filed it in his stedd.l do not find this substitution of roles to betmtlox. However, as it

concerned a purely formal matter it was not capabkubstantially vitiating the proceedings.

13. In my view, it is the Accused alone who isp@ssible for the fact that a defence case was
not presented. His rights were not violated. | mhessten to add, however, that this observation
applies only to the issue of assignment of couasel the related issue of the financing of his
defence. On the other hand, the issue of how egelendealt with seems more sensitive to me. The
Chamber’'s unclear position regarding rules of admis and their effective application has
certainly had an impact on all of the parties, mtre importantly, it could have obliterated the

rights of the Defence.

14. At the start of the trial, the Chamber decitie@dutline the guidelines that were to govern
the admission of evidence. Documentary evidenosgrding to this directive, was to be admitted
through witnesses called to testify in cafffhe advantage of such a procedure is to allow for
contextualisation of a document, that would othsewispeak” for itself, which could result in its
misinterpretation. Unfortunately, these guidelidésd a natural death as soon as they were issued.
The Prosecution was allowed to file hundreds ofudeents, including the famous Bar Table

documents, without going through a witné$s.

15. The Chamber’'s freedom to admit evidence, asgoibed by Rule 89 (C) of the Rules,
inasmuch as it is still legal, should not serve aapretext to circumvent the more stringent
requirements for admission. | have noted the adamssf witness testimonies - including that of

the Accused - in other cases on fragile and eramgoounds? | have personally found some merit

° |bid., para. 58.

0 |bid., para. 59.

" bid., para. 9.

'2The Prosecutor v. Vojislav Sesellase No. IT-03-67-T, “Order Setting Out the Guidelifasthe Presentation of
Evidence and the Conduct of the Parties During the Trl&"™November 2007, Annex, para. 1.

13 Seealso The Prosecutor v. Vojislav Se$effase No. IT-03-67-T, “Decision on Prosecution’s Secorudidvi for
Admission of Evidence from the Bar Table and for an Amerete to the 6ter Exhibit List”, 23 December 2010;
“Decision on Admission of Expert Report Regarding the Miadbtebooks and on Prosecution Motion for Admission
of Evidence Relating to MlaéliNotebooks, with Dissenting Opinion of Presiding Judgen-J&aude Antonetti in
Annex”, 7 March 2011, “Decision on Prosecution’s supplementonission of evidence from the bar table filed on 24
February 2011”, 3 August 2011.

¥ The Decision of 30 October 2007, granting the Prosecutimoton to admit into evidence transcripts of Vojislav
Seselj’s testimony given in thdiloSevié case, erroneously invokes Article 21 of the StatutdefTribunal as a basis.
In doing so, it sanctions the blurring of the distinctionngetn the status of a witness and the status of the Acased,
if the two could be merged through two different proceediiige Accused, nonetheless, agreed to the admission of

4
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in the Accused’s objection to the admission ofestants pursuant to Rules &2 and 92quater of

the Rules, adopted after the commencement of pudotge initiated against hirtt.| am very
familiar with the case-law of the Tribunal on thssue'® | remain committed, however, to the
protection of acquired rights that, in my view, dee more extensive than would appear in the
Tribunal’s case-law. Beyond the rights enshrinedriticle 21 of the Statute, acquired rights pertain
to any previous more favourable legal regime. MeeepJudge Antonetti clearly indicated the risks

attached to a broader admission of written statésdén

16. | also noted certain weaknesses in the apprimaexamining the status of expert witnesses.
The Chamber did not clearly dissociate the prelanyrphase of reviewing witness qualifications
from reviewing the merits of the experti§eThe standards applied to determine whether a sstne

had the status of an expert withess or not weralmays clear.

17. The decision to recognise as an expert witagaember of the Office of the Prosecutor left
me sceptical, all the more so since that particedgeert admitted, during cross-examination, that he
had been instrumental in developing the prosecutiGriegy in this casé.However, in terms of its

content, Reynaud Theunens’ testimony, to a largeneéxrestored the sheen of objectivity that could

have initially been tainted by legitimate suspicion

18. As regards witness Anthony Oberschall, ihis €Chamber’s refusal to grant him the status
of an expert withess which | found difficult to cprehend. Oberschall is not a factual witness in
this case. The Prosecutor called him to testify doe reason only: to rely on his expertise on
propaganda techniques. The Prosecution providedaiimthe Accused’'s speeches (44 volumes).
He analysed them, namely by identifying key wordd $he number of occurrences to determine
their objective and scope. He filed a summary repbhis work. By denying him the status of an
expert witness against the view of the Accused,Ghamber left no room for Oberschall to be
heard. He was simply dismissed. The Accused poiatgdhis evidence to the Chamber but was

not heard.

this piece of evidenceSeeThe Prosecutor v. Vojislav Seseljase No. IT-03-67-T, “Decision on the Prosecution’s
motion to admit into evidence transcripts of Vojislav JesSsimony given in théfiloSevi: case”, 30 October 2007.

5 Witness statements taken pursuant to Rulgsi9nd 92quater.

18 Acquired rights are limited to the rights prescribediticle 21 of the StatutéSeeThe Prosecutor v. Pdiet a| Case
No. IT-04-74-T, “Decision on Slobodan Praljak’s motion ondpelication of Rule 67 (A) of the Rules”, 4 April 2008,
pp. 4-5.

Y During his testimony, Witness Vojislav Débrevisited certain important points of his written statemby
specifying that the information provided was based on heard®reas it appeared to be first-hand information. Judge
Antonetti rightfully indicated that if the statement hadrbadmitted pursuant to Rule gRater, this information could

in no way have been contradict&eeVojislav Dabt, T(E) 15229-15230.

18 SeeAnthony Oberschall, T(E) 19565.

19 Reynaud Theunens, T(E) 4097-4101.
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19. The Chamber endeavoured to grant Oberschalsttitus of a regular witness (he was not
allowed to be qualified as a factual witness) bgeoagain resorting to Rule 89 of the Rules and its
apparent permissiveness. This approach was legiaigund and untenable in practice, so much so
that, during examination, the Judges forgot theevipus ruling and constantly referred to
Oberschall as an expert witné&&his oversight produced an unexpected but forinesult since

it obliterated a bad decision. Thus, even thoughwas involuntary, Oberschall was reinstated as
an expert witness and, in fact, testified throudhasi such. In light of that situation, | would be

inclined to say the Chamber’s error turned outdgbrdonable.

20. | do not intend to draw up a list of all thectsions rendered during the trial that may, in all
likelihood, not have met with my approval. | wishewly to highlight those that seem to me to be
the most representative. As for the rest, | notd the Chamber’s approach to the admission of
evidence is essentially liberal. The Prosecutios theen allowed to present its best evidence, or at
any rate all the evidence it wished to adduce. dbguitted Accused, in the end, will not have
suffered from such permissiveness. The admissiosugpect evidence is now a matter of no

consequence.

21. My conviction, as presented in this Judgemeritased on the analysis of the substance of
the evidence, irrespective of any reservationsy heve expressed regarding the admission of such

evidence.

Done both in French and in English, the Frenchigarkeing authoritative,

/signed/
Judge Mandiaye Niang

Done this thirty first day of March 2016
At The Hague,
Netherlands

20 Anthony Oberschall, T(E) 1955. Oberschall confirms in himmary that he is testifying as an expert witness
(Anthony Oberschall, T(E) 20755eealso a direct reference to the status of expemesg by Judges Lattanzi
(Anthony Oberschall, T(E) 2095) and Antonetti (Anthony OberibcA4E) 2166). Judge Harhoff also had a long
exchange with the expert on the remit of his assignment (AntBbeyschall, T(E) 2208t seq.2222-2223).
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ANNEX 1: GLOSSARY AND LISTS OF REFERENCES

A. Terms and abbreviations frequently used in the Judgment

a

BiH Bosnia and Herzegovina

ECHR European Court of Human Rights

T(E) Transcript (English)

T(F) Transcript (French)

Croatia Republic of Croatia

DB State Security

JCE Joint Criminal Enterprise

0G Operations Group

HDZ Croatian Democratic Union Hfvatska Demokratsk
Zajednicg

JB Public Security

JNA Yugoslav People’s Army Jugoslovenska Narodn
Armija)

KOKYV Line Karlobag — Ogulin — Karlovac — Virovitica Line

MUP Ministry of the Interior of Serbia

fn. footnote

NRS National Radical Party

ONO All-people's defence

NATO North Atlantic Treaty Organisation

p./pp. Page/pages

Para./paras Paragraph/paragraphs

PJP

Special Police UnitRosebne Jedinice Policjje

FRY

Federal Republic of Yugoslavia
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or

and

RS Serbian Republic of BiHRepublika Srpska

SR BH Socialist Republic of Bosnia and Herzegovina (be
independence)

SFRY Socialist Federative Republic of Yugoslavia

RSK Republic of Serbian KrajinaRgpublika Srpska Krajina

SAO Serbian Autonomous Region

SAO SBWS Serbian Autonomous Region of Slavonia, Baranja
Western Srem

SCP Serbian Chetnik Movemen$(pskicetnicki pokre)

SDA Party of Democratic ActionStranka demokratske akdije

SDB State Security Servic&luzba drzavne bezbedndsti

SDG Serbian Volunteer Guard

SDS Serbian Democratic Part$ pska demokratska stranka

SNO Serbian National Renew&b(pska narodna obnoya

SPO Serbian Renewal Movemer&rpski pokret obnoye

SRS Serbian Radical Partys(pska radikalna stranRa

SSNO Federal Secretariat of National Defence&ayezn
sekretarijat za narodnu odbrahu

SUP Secretariat of the Interior Sgkretarijat unutrasnjih
poslovg

T. Transcript of trial proceedings (English version)

TO Territorial Defence

ICTR International Criminal Tribunal for Rwanda

ICTY or Tribunal

International Criminal Tribunal for the Form
Yugoslavia

er

174

VJ Yugoslav Army Yojska Jugoslavije

VRS Army of the Serbian Republic of BiH/fjska Republike
Srpské

ZNG National Guard CorpsZpor narodne garde
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B. Terms and abbreviations relating to proceedings

Prosecution Office of the Prosecutor of the Tribunal

Accused Vojislav Sesel]

Indictment “Third Amended Indictment”, 7 December 2007; French
version filed on 2 January 2008

Chamber Trial Chamber Il of the Tribunal

Chamber | Trial Chamber | of the Tribunal

Chamber I Trial Chamber Il of the Tribunal

Chamber IlI Trial Chamber Il of the Tribunal

Commission of Experts Commission of three medical experts appointed lgy| th

Chamber on 12 March 2012

Registry Registry of the Tribunal

Registrar Registrar of the Tribunal

Prosecution’s Final Pre-Trial Brief The Prosecutor v. Vojislav Sesdljase No. IT-03-67-PT,
“Prosecution’s Final Pre-Trial Brief and Corrigemauo
Final Pre-Trial Brief”, 31 July 2007

Pre-Trial Submission of the Accused | The Prosecutor v. Vojislav Sesdljase No. IT-03-67-PT,
“Professor Vojislav SeSelj's Pre-Trial Submissign”,
2 November 2007 (confidential)

Prosecution’s Closing Trial Brief “Re-Filing of Prosecution Final Trial Brief”, 6 Falary
2012 (confidential); “Corrigendum to Prosecution’s
Closing Brief’, 16 May 2012 (confidential with
confidential annex); “Prosecution’s Notice of Fgima
Public Redacted Version of the Prosecution’s Clpsin
Brief”, 20 April 2012 (public with public annex)

Accused’s Final Trial Brief Filed on 30 January 2012; public version filed @J2ne
2012
Panel Panel of three Judges appointed on 25 July 201®édy

Acting President to examine the Request |for
Disqualification of Judge Harhoff

President President of the Tribunal

Acting President Acting President of the Tribunal

Detention Unit United Nations Detention Unit
3
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C. International instruments and doctrine

Common Article 3 Article 3 of the Geneva Conventions (I to V) of 12
August 1949

1°' Geneva Convention Geneva Convention (I) for the Amelioration of the
Condition of the Wounded and Sick in Armed Foraes i
the Field, Geneva, 12 August 1949

2" Geneva Convention Geneva Convention (II) for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked Members
of Armed Forces at Sea, Geneva, 12 August 1949

3 Geneva Convention Geneva Convention (lll) relative to the Treatmefit| o
Prisoners of War, Geneva, 12 August 1949

4™ Geneva Convention Geneva Convention (V) relative to the Protection| o
Civilian Persons in Time of War, Geneva, 12 August
1949

Rules Rules of Procedure and Evidence of the Tribunal

Statute Statute of the Tribunal

D. Cited Case-law

1. ICTY Judgements and Appeal Judgements

(a) Judgements

Blagojevi and Joké Judgement The Prosecutor v. Vidoje Blagojévand Dragan Jokq,
Case No. IT-02-60-T, Judgement, 17 January 2005

Brdanin Judgement The Prosecutor v. Radoslavinin, Case No. IT-99-36
T, Judgement, 1 September 2004

Kordi¢ and CerkezJudgement The Prosecutor v. Dario Kordiand Mario Cerkez,Case
No. IT-95-14/2-T, Judgement, 26 February 2001

Kupreské et al. Judgement The Prosecutor v. Zoran KupregkiMirjan Kupreské,
Vlatko Kupreski, Drago Josipov, Dragan Papé and
Vladimir Sant#, alias “Vlado”, Case No. IT-95-16-T],
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Judgement, 14 January 2000

Kvocka et al.Judgement The Prosecutor v. Miroslav Kvka et al.,Case No. ITH
98-30/1-T, Judgement, 2 November 2001

Marti¢ Judgement The Prosecutor v. Milan Magtj Case No. IT-95-11-A]
Judgement, 8 October 2008

Mrksi¢ et al. Judgement The Prosecutor v. Mile Mrk&i Miroslav Radé and
Veselin Sljivaganin, Case No. IT-95-13/1-T, Judgement,
27 September 2007

Naletili¢ and Martinové Judgement | The Prosecutor v. Mladen Naledilialias “Tuta” and
Vinko Martinové, alias “Stela”, Case No. I1T-98-34-T],
Judgement, 31 March 2003

Ori¢ Judgement The Prosecutor v. Naser @ri Case No. IT-03-68,
Judgement, 30 June 2006

Stanisé and Simatovi Judgement The Prosecutor v. Jovica Starigind Franko Simatoyj
Case No. IT-03-69-TJudgement, 30 May 2013

Tadi¢c Judgement The Prosecutor v. DuSko Tddialias “Dule”, Case No
IT-94-1-T, Judgement, 7 May 1997

(b) Appeal Judgements

AleksovskAppeal Judgement The Prosecutor v. Zlatko Aleksovskiase No. IT-95
14/1-A, Appeal Judgement, 24 March 2000

Blagojevit and Joké Appeal The Prosecutor v. Vidoje Blagojévand Dragan Joki,

Judgement Case No. IT-02-60-A, Appeal Judgement, 9 May 2007

BoSkoski and TaulovskiAppeal The Prosecutor v. Ljube BoSkoski and Johan‘llawski

Judgement Case No. IT-04-82-T, Appeal Judgement, 19 May 2010

Brdanin Appeal Judgement The Prosecutor v. Radoslavainin, Case No. IT-99-36¢

A, Appeal Judgement, 3 April 2007

Celebti Appeal Judgement The Prosecutor v. Zejnil Deldli Zdravko Muat, Hazim
Deli¢ and Esad LandzoCase No. IT-96-21-A, Appeal
Judgement, 20 February 2001

Gali¢ Appeal Judgement The Prosecutor v. Stanislav GgliCase No. I1T-98-29-A,
Appeal Judgement, 30 November 2006

Haradinaj et al.Appeal Judgement The Prosecutor v. Haradinaj et alCase No. IT-04-84,
Appeal Judgement, 19 July 2010

Kordi¢ and CerkezAppeal Judgement | The Prosecutor v. Dario Kordiand Mario Cerkez,Case
No. IT-95-14/2-A Appeal Judgementl7 December
2004
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Krajisnik Appeal Judgement The Prosecutor v. Madilo KrajiSnik, Case No. IT-00-
39-A, Appeal Judgement, 17 March 2009

Krnojelac Appeal Judgement The Prosecutor v. Milorad Krnojelaczase No. 1T-954
14/2-A, Appeal Judgemenl?7 September 2003

Kunarac et al Appeal Judgement The Prosecutor v. Dragoljub Kunarac, Radomir Kéva
and Zoran Vukovi Case No. IT-96-23 & IT-96-23/1-A,
Appeal Judgement, 12 June 2002

Kvacka et al.Appeal Judgement The Prosecutor v. Miroslav Kvka, Mlado Radi, Zoran
Zigi¢c and Dragoljub Prcd, Case No. IT-98-30/1-A,
Appeal Judgement, 28 February 2005

Luki¢ and Luké Appeal Judgement The Prosecutor v. Luki(Milan) and Luké (Sredoje)
Case No. 1T-98-32/1, Appeal Judgement, 4 December
2010

Marti¢ Appeal Judgement The Prosecutor v. Milan Ma#tj Case No. IT-95-11-A,
Appeal Judgement, 8 October 2008

Ori¢ Appeal Judgement The Prosecutor v. Naser @ri Case No. IT-03-68,
Appeal Judgement, 3 July 2008

PeriSic Appeal Judgement The Prosecutor v. Madilo Perisi¢, Case No. IT-04-81
Appeal Judgement, 28 February 2013

Popovi: Appeal Judgement The Prosecutor v. Vujadin Popdévet al., Case No. ITH
05-88-A, Appeal Judgemer80 January 2015

Sainovi et al. Appeal Judgement The Prosecutor v. Nikola SaindyiNeboj$a Pavkoy;
Vladimir Lazarew and Sreten Lukj Case No. IT-05-87;
A, Appeal Judgement, 23 January 2014

Simi¢ Appeal Judgement The Prosecutor v. Blagoje SimiCase No. IT-95-9-A
Appeal Judgement, 28 November 2006

Staké: Appeal Judgement The Prosecutor v. Milomir StakiCase No. IT-97-24-A,
Appeal Judgement, 22 March 2006

Tadi¢c Appeal Judgement The Prosecutor v. Dusko TadiCase No. IT-94-1-A,
Appeal Judgement, 15 July 1999

2. ICTR Judgements and Appeal Judgements

(a) Judgements

Akayesuwudgement The Prosecutor v. Jean-Paul Akayefase No. ICTR{
96-4-T, Judgement, 2 September 1998
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Bikindi Appeal Judgement Simon Bikindi v. The Prosecutaase No. ICTR-01-72
A, Appeal Judgement, 18 March 2010

Nahimana et alJudgement The Prosecutor v. Ferdinand Nahimana, Jean-Basco
Barayagwiza, Hassan Ngez€ase No. ICTR-99-52-A,
Judgement, 3 December 2003

Nzabonimanappeal Judgement Callixte Nzabonimana v. The ProsecutdCase No
ICTR-98-44D-A, Appeal Judgement, 29 September 2014

(b) Appeal Judgements

AkayestAppeal Judgement The Prosecutor v. Jean-Paul Akayesiase No. ICTR
96-4-A, Appeal Judgement, 1 June 2001

Nahimana et alAppeal Judgement Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan
Ngeze v. The ProsecufoiCase No. ICTR-99-52-A,
Appeal Judgement, 28 November 2007

NdindabahiziAppeal Judgement Emmanuel Ndindabahizi v. The Prosecut@ase No
ICTR-01-71-A, Appeal Judgement, 16 January 2007

Semanz#ppeal Judgement Laurent Semanza v. The Prosecu@ase No. ICTR-97
20-A, Appeal Judgement, 20 May 2005

3. Special Court for Sierra Leone Appeal Judgements

Brima et al.Appeal Judgement The Prosecutor v. Brima et alGase No. SCSL-04-16
Appeal Judgement, 22 February 2008

Taylor Appeal Judgement The Prosecutor v. Charles Ghankay Tayl@ase No
SCSL-03-01-A, Appeal Judgement, 26 September 2013

4. European Court of Human Rights Appeal Judgement

Perincek v. Switzerland Appeal| ECHR, Appeal Judgement of the Grand Chamber| 15
Judgement October 2015
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E. Decisions, Orders, Judgements and Appeal Judgemerd§ICTY Chambers related to the

present case

Decision of 9 May 2003

“Decision on Prosecutiokfstion for Order Appointing
Counsel to Assist Vojislav SeSelj with His Defence
public, 9 May 2003

Decision of 26 May 2004

“Decision on Motion by Yagv SeSelj Challenging
Jurisdiction and Form of Indictment”, public, 3 &2004

Decision of 9 March 2005

“Decision on the Accused’s Motion to Re-Examine the
Decision to Assign Standby Counsel”, public, 9 Mmarc
2005

Decision of 21 August 2006

—

“Decision on AssignmehCounsel”, public, 21 Augus
2006

Appeals Chamber Decision of
20 October 2006

“Decision on Appeal against the Trial Chambe
Decision on Assignment of Counsel”, public, 20 &0
2006

=

S

Order of 25 October 2006

“Order concerning Appointment of Standby Counseal an
Delayed Commencement of Trial”, public, 25 Octoper
2006

Decision of 8 November 2006

“Decision on the Apation of Rule 7dis’, public, 8
November 2006

Decision of 14 September 2007

“Decision on Prosecution’s Motion for Leave to Fda
Amended Indictment”, public, 14 September 2007

Decision of 20 September 2007

“Decision on Submissilumber 311 Requesting that
Chamber 1l Clarify the Prosecution’s Pre-Trjal
Brief”, public, 20 September 2007

Statement of 8 November 2007

"Statement of the sedWPursuant to Rule &is’, T(E)
1863

Decision of 27 November 2007

“Decision on Preliminary Motion Filed by the Accase
public, 27 November 2007

Decision of 10 December 2007

“Decision on the Rrosen Motion to Take Judicial
Notice of Facts under Rule 94 (B) of the Rules| of
Procedure and Evidence”, public, 10 December 2007

Decision of 27 December 2008

“Redacted Version of the Decision on Monitoring the
Privileged Communications of the Accused with
Dissenting Opinion by Judge Harhoff in Annex”, pab
1 December 2008
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Decision of 11 February 2009

“Decision on Prosecution Motion for Adjournment kv
Dissenting Opinion of Judge Antonetti in Annex” btiag,
11 February 2009

Contempt Judgement of 24 July 2009

“Public Edkesion of 'Judgement on Allegations
Contempt' Issued on 24 July 2009”, public, 24 2099

of

Decision of 24 November 2009

“Public Version of the 'Consolidated Decision

Assignment of Counsel, Adjournment and Prosecu
Motion for Additional Time with Separate Opinion
Presiding Judge Antonetti in Annex™, publ
24 November 2009

on
tion
of
C,

Decision of 8 February 2010

“Decision on Prosecutiblotions to Take Judicig
Notice of Facts Concerning thdrkSi¢ Case”, public, §
February 2010

\l

Decision of 10 February 2010

“Decision on the Asmdis Oral Request to Reinsts
Messrs. Zoran Krasiand Slavko Jerkow¥ias Privileged
Associates”, public, 10 February 2010

ite

Decision of 10 February 2010 on abd
of process

Is®ecision on Oral Request of the Accused for Abu$g
Process”, public, 10 February 2010

v

”

Contempt Appeal Judgement of 19 M
2010

diAppeal Judgement”, public redacted version, 19 N
2010

Nay

Decision of 23 July 2010

“Decision on Prosecutiootldn for Judicial Notice o
Facts Adjudicated byKrajiSnik Case”, public, 23 Jul
2010

f

Decision of 29 October 2010

“Redacted VersiorDefcision on Financing of Defencg
Filed on 29 October 2010”, redacted version, 2 Muver
2010

1Y%

Decision of 9 June 2011

“Consolidated Decision Regarding Oral Motions bg
Accused Concerning the Presentation of his Defente
a Separate Concurring Opinion by Presiding Judge-|
Claude Antonetti in Annex”, public, 9 June 2011

th

e

Decision of 29 September 2011
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Decision of 22 May 2015 “Decision on Urgent ProgezuMotion for Enforcemen|t
of Decision on Revocation of Provisional Release”,
public, 22 May 2015

Decision of 21 October 2015 “Decision on Requeghef Government of the Republic
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ANNEX 2 — PROCEDURAL BACKGROUND

A. Introduction

1. The initial Indictment, issued against the Accusedl5 January 2003, was confirmed on

14 February 2003 by Judge Kwon, who also issueatriast warrant.

2. On 24 February 2003, the Accused surrendered \ailyntto the Tribunal and was
remanded in custody. He made his initial appearamc26 February 2003. On 25 March 2003, he
pleaded not guilty to all the charges in the Indient. On 3 November 2005, he refused to enter a
plea to the amended Indictment. The Pre-Trial Judgdge Carmel Agius, concluded that the
Accused pleaded not guilty.

3. The trial commenced on 7 November 2007.

4. A total of 1,399 exhibits were tendered into evicksnof which 1,367 by the Prosecution,
six by the Accused and 26 through the Bar Tablegheninitiative of the Chamber. Ninety-nine
witnesses were heard, 90 of whom were called bythsecution and nine directly by the Chamber
in accordance with Rule 98 of the Rules of Procedamd Evidence (“Rules”). Six witnesses
testified as expert witnesses. The testimony ofvitdesses was taken pursuant to Ruleeddf the
Rules. Lastly, four written statements were admifite lieu of oral testimonies pursuant to Rule
92bis and 14 statements were admitted in accordance Ruite 92quater of the Rules, three of
which proprio motuby the Chamber. Pursuant to a Prosecution mat@enChamber took judicial
notice of 594 adjudicated facts and admitted th&m évidence. The Chamber rendered 475 written

decisions and 85 oral decisions.

5. On 11 February 2009, at the request of the Prosecand due to allegations of pressure
exerted by the Accused and his associates on sbthe witnesses,the Chamber, by a majority,
ordered an adjournment of the proceedings untitreroChamber was able to dispose of the
contempt case against the Accué&@h 24 November 2009, the Chamber granted the A&ctsis
Motion for reconsideration of the Decision of 11bReary 2009. It ordered the resumption of the
remaining witnesses’ testimonies from 12 Januaf02@otwithstanding the still pending contempt

case. Noting that nine witnesses seemed to wamestify for the Defence rather than for the

! Prosecution Appeal Brief, 2 September 2008. Decisiohefppeals Chamber of 16 September 2008. Prosecution’s
oral motion of 15 January 2009, T(E) 13591.

2 The Chamber, however, indicated that it intended to hgidlae hearings to deal with potential administrative eratt

for the period of the adjournment.
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Prosecution, the Chamber held that it was in therést of justice to hear them as witnesses of the

Trial Chamber. These witnesses testified betweenalg and July 2010.

6. At trial, the Prosecution used a total of 165 haamd 45 minutes to present its case. The
Accused used a total of 169 hours and 30 minutemgluhe presentation of the Prosecution

evidence to cross-examine witnesses and discusedguoal matters. The trial lasted overall 652

hours and 46 minutes, including interventions by @hamber. The Prosecution presented its last
witness on 13 January 2010, and other witnessee tatestify thereafter as witnesses of the Trial

Chamber, until 7 July 2010.

7. On 4 May 2011, the majority of the Chamber, Judg®oAetti partially dissenting,
rendered an oral Decision dismissing the Motion Acquittal filed by the Accused pursuant to
Rule 98bis of the Rules.

8. The Accused did not present a Defence case.

9. The Prosecution filed its Closing Brief on 5 Felsua012 and the Accused his Final Brief
on 23 February 2012. On 26 April 2012, having notieat the Accused had not filed a public
redacted version of his Final Brief, the Chambeleoed him to do so by 31 May 2012 at the latest.
The Accused did not comply with this instructiorhel Chamber itself thus proceeded with the

redaction and filed a public redacted version eflthef on 22 June 2012.

10.  The trial stage ended on 20 March 2012; the Praimecpresented its closing arguments on

5 and 6 March 2012, and the Accused presenteddssg arguments from 14 to 20 March 2012.

On 12 April 2013, the Chamber issued a SchedulimdeOsetting the date for the delivery of the

Judgement as 30 October 2013, which was “rescinded17 September 2013, following Judge

Harhoff's disqualification on 28 August 2013. On E2bruary 2016, the Chamber issued a new
Scheduling Order setting the date for the deliadrthe Judgment as 31 March 2016.

B. Amendments to the Indictment

11.  On 15 January 2004, the Accused filed a prelimimantion challenging jurisdiction and
defects in the form of the initial Indictment of J&nuary 2003. In the Decision of 26 May 2004,
Trial Chamber II (“Chamber 11”) ordered the Proseeu to “clarify the ambiguity in paragraph 11
of the Indictment with respect to the meaning‘@mmitted”. By a motion dated 1 November
2004, the Prosecution sought leave to amend thietineint, in accordance with Rule 50 of the

Rules.
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12.  In the Decision of 27 May 2005, Chamber Il confidrtbe operative amended Indictment
and ordered the Prosecution to specify what it mégn “SCP”, an acronym used in the new
paragraph 33 of the amended Indictment. On 8 JaBb2Chamber Il also ordered the Prosecution
to amend paragraph 33 of the amended Indictmentcafilé a modified Indictment. The “Modified
Amended Indictment” was filed on 12 July 2005.

13. On 31 August 2006, Trial Chamber | (“Chamber Iiyited the Prosecutor to propose
means of reducing the scope of the amended Indittimg at least one third, by reducing the
number of counts charged in the Indictment andfone sites or incidents comprised in one or
more of the charges in the Indictment. On 21 Sep&r2006, the Prosecution filed its proposal for
a reductionjnter alia, of counts relating to Croatia and Bosnia-Herzagavlt its Decision of 8
November 2006, Chamber | concluded that : (i) Ce@nt3, 5, 6 and 7 would be removed from the
Indictment? (i) the Prosecution would therefore not be aldeatiduce evidence on the crimes
allegedly committed in the “redacted municipalitiésamely Beko, Bijeljina, Bosanski Samac and
the Bor&ko Jezero/ Mount BorasSnica resort), but (iii) thedecution may lead “non-crime base
evidence” in relation to the crime sites in thesaniipalities. Pursuant to this Decision, the
Prosecution filed a reduced modified redacted wersf the Indictment on 10 November 2006. On
30 March 2007, pursuant to the instructions of Bre-Trial Judge, the Prosecution filed a new
version of the Amended Indictment, thus removingheof the redacted municipalities that still

appeared in the latest version of the Indictment.

14. In his motion of 28 September 2007, the Accusedledged the “reduced modified
amended Indictment” of 30 March 2007. On 14 Sepwm®007, the Chamber ordered the
Prosecution to file a second amended Indictment2®1$eptember 2007, the Prosecution filed a

“Second Amended Indictment”.

15.  On 27 November 2007, the Chamber ordered the Ribserdo submit a modified version
of the Second Amended Indictment. The Prosecutomptied on 7 December 2007 and filed the
“Third Amended Indictment”. In the Decision of Onigry 2008, the Chamber retained this version

of the Indictment and recognised it as authoriea{indictment”)?

® The Prosecution indicated that the counts were cumulatigtetet their removal would not affect the scope of the
evidence it wished to present. On the contrary, their remewald reduce “the scope of both the arguments of the
parties and of the Judgement.”

“* The Chamber notes that the Third Amended Indictmentcsiiltains a reference to crimes committed in the re$ort o
Boratko Jezero when this entry should have been removed.

3
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C. Challenge to the legality and jurisdiction of the Tibunal

16. Inits Decision of 3 June 2004, Chamber Il dismilsee Accused’s arguments challenging
the jurisdiction of the Tribunal. On 16 Decembe20Chamber Il rejected the Accused’s new
Motion challenging the legality of the establishmehthe Tribunal and the jurisdictiomtionae
personaeof the Tribunal over nationals from the former €ed Republic of Yugoslavia and
requesting an advisory opinion of the InternatioBalrt of Justice (“ICJ"). In a Decision filed on
25 April 2005, Chamber Il also rejected the reqf@sa ruling from the 1CJ.

D. Changes of the Chambers and new composition df¢ Bench

1. Changes of the Chambers seised

17.  On 25 February 2003, the President of the Tribasalgned the case to Trial Chamber Il
composed of Judges Wolfgang Schomburg, Florence bduamd Carmel Agius. On 28 February
2003, Judge Schomburg was appointed as the Predlidge in this case. On 8 October 2003, the
acting President of the Tribunal appointed Judg®-I&aude Antonetti to this case to replace Judge
Schomburg. On 9 October 2003, Judge Agius was afggbas the Pre-Trial Judge.

18. By an Order dated 7 June 2005, the President ofTth®inal assigned the case to the

present Chamber. In an Addendum to the Order ohé 2005, the President ruled that Chamber II
would nonetheless remain competent to rule on metibhad been regularly seised of before the
case was assigned to the Chamber. On 4 July 200Fresident of the Tribunal assigned the case

once again to Chamber II.

19. By an Order dated 3 May 2006, the President of Thbunal transferred the case to
Chamber I, composed of Judges Alphons Orie, PaRighinson and Bakone Justice Moloto. On
15 May 2006, Judge Orie was appointed as the RatJirdge.

20. On 2 October 2006, the Accused filed a Motion wile President of Tribunal for the
disqualification of Judges Orie and Robins@n 12 October 2006, the Accused moved for the
disqualification of Judge Moloto. On 7 November @0the President of the Tribunal dismissed the

motions of the Accused.

21. On 25 October 2006, the Accused reiterated hisandbr the withdrawal of Judges Orie,
Robinson and Moloto; the motion was denied on 20dxtber 2006. On 31 October 20@@litem
Judge Franck Hopfel was assigned to the case. Qdo2&mber 2006, Judge Ole Bjgrn Stgle was
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assigned to the case. On 5 December 2006, the ddcrge again moved for the disqualification

and withdrawal of Judges Orie, Robinson and Hopiel;motion was denied on 16 February 2007.

22. The commencement of trial was postponed by tweleaths, between October 2006 and
November 2007, following the Accused’s hunger striznd the reassignment of the case to
Chamber Il by an Order issued by the Presidenthef Tribunal on 20 February 2007. On
22 February 2007, Judge Antonetti was appointethasPre-Trial Judge. On 26 October 2007,
Judge Agius, the acting President of the Tribueatrusted the case to Judges Antonetti, Frederik

Harhoff and Flavia Lattanzi. Since that day, Judg&onetti has served as the Presiding Judge.

2. Disqualification of Judge Harhoff

23.  On 8 January 2008, during the presentation ofatecthe Prosecution filed a Motion for
the disqualification of Judge Harhoff in light ofshassociation with the Helsinki Committee that
had heard a witness who was due to testify inchie’ The President of the Tribunal denied the
Motion on 14 January 2008.

24.  On 9 July 2013, the Accused filed a Motion for thequalification of Judge Harhoff on the
ground of bias.

25. On 28 August 2013, a Panel of three Judges (“Pan®f’a majority, granted the Accused’s

Motion. Judge Harhoff was not heard and the Pregidudge’s report was not considered either.

26. On 3 September 2013, the Prosecution seised tlmgaetesident of the Tribunal of a
Motion for reconsideration and request for stagxacution of the Decision of 28 August 2013. On

6 September 2013, the acting President of the mabordered the Panel to reconvene.

27. On 7 October 2013, the Panel dismissed the MotiwrRieconsideration. On 31 October
2013, the acting President of the Tribunal condiutat the Decision of 28 August 2013 on Judge
Harhoff's disqualification was final.

3. Appointment of Judge Niang and familiarisation witike record

28. By his Order dated 31 October 2013, the actingiéees of the Tribunal assigned Judge
Mandiaye Niang to replace Judge Harh@®i 13 November 2013, the newly formed Chamber

® Procedural matters: Hearing of 8 January 2008, T (E) 2232-2238.
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invited the parties to present their observatiomshe continuation of the proceedings; the Accused
did so in November 201%Band the Prosecution in December 2013.

29. On 13 December 2013, the Chamber decided to centine@ proceedings with the new
Judge, from the point after the closing argumeagssoon as Judge Niang had finished familiarising
himself with the record. In his separate opiniargge Niang gave himself an initial period of six

months to familiarise himself with the record.

30. On 6 June 2014, the Appeals Chamber dismissed toeiséd’s appeal and upheld the

Decision on the continuation of the proceedings.

31. In an Order issued by the Chamber on 13 June 2utiye Niang indicated that he would
need additional time to familiarise himself witrethecord. The time required for Judge Niang to

familiarise himself with the record lasted untihé&2015.

E. Representation of the Accused

1. The Accused'’s refusal of assigned counsel

32. In a letter dated 25 February 2003 and addressethdoRegistrar of the Tribunal
(“Registrar”), the Accused informed him of his int®n to represent himself. On 9 May 2003,

Chamber Il ordered the Registrar to assign a staodbnsel for the Accused.

33.  On 5 September 2003, the Registrar assigned Mrsaledar Lazaretias standby counsel.
On 16 February 2004, the Registrar revoked theyassnt of Counsel Aleksandar Lazateand
replaced him by Mr Tjarda van der Sp6én 9 March 2005, Chamber I, by a majority, Judge
Antonetti dissenting, dismissed the Accused’'s Muotio re-examine the Decision of 9 May 2003

and removed the requirement that standby counsst speak B/C/S.

34. In the Decision of 21 August 2006, Chamber | detide limit the Accused’s right to
represent himself. It asked the Registrar to assmmsel to the Accused. The Accused informed
the Registry that he did not wish to participatéhi@ selection of his counsel and reiterated hshwi

to represent himself.

® The Chamber notes that the Accused cites abuse of process.

" The Prosecutor v. Vojislav Se$dfjase No. IT-03-67-PT, “Decision”, 16 February 2004, (it Registrar revoked
the assignment of Mr Aleksandar Lazatewon the ground of conflict of interest, since Mr Aleksandazdrevt has
instituted proceedings in a domestic court against theigezt following the allegations made by the Accused against
Mr Aleksandar Lazaregiand his family.
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35.  On 30 August 2006, the Deputy Registrar of the dmdd withdrew the assignment of Mr
Tjarda van der Spoel as standby counsel for theugext and assigned Mr David Hooper to
represent the Accused. The Deputy Registrar alsigraed Mr Andreas O’Shea as co-counsel for
the defence of the Accused on 13 September 2006.

36. In the Decision of 20 October 2006, the Appeals raliex reversed the Decision of
Chamber | of 21 August 2006. In its Order of 25dbetr 2006, Chamber | again ordered the
assignment of standby counsel to assist the AccuBrd30 October 2006, the Deputy Registrar

assigned Mr Andreas O’Shea as standby counsel ari®bBMd Hooper as co-counsel.

37. On 11 November 2006, the Accused began a hungde,stlenouncing the restricted
visiting hours accorded to his wife and requestiagtain facilities to prepare and present his

defence case, as well as the removal of his agsgga@dby counsel.

38.  On 27 November 2006, Chamber | instructed standlbmsel to “permanently take over the

conduct of the Accused’s defence” in accordanch thi¢ Order of 25 October 2006.

39. In the Decision of 8 December 2006, the Appeals ntiea reversed the order of
25 October 2006 and instructed Chamber | not tasestandby counsel on the Accused, unless he
exhibited obstructionist behaviour fully satisfyitige Trial Chamber that, in order to ensure a fair
and expeditious trial, he would require the asssteof standby counsel. Following the Decision of
8 December 2006, the acting Deputy Registrar teataohthe duties of Mr David Hooper and Mr

Andreas O’Shea as counsel in the present case.

40.  The trial finally commenced on 7 November 2007 befinis Chamber, with the Accused

representing himself.

41. By a Motion dated 29 July 2008, the Prosecutioneamgain sought for the Accused to be

assigned counsel for the remainder of the trial.

42. In the Decision of 25 November 2008, the Chambderad a stay of its ruling pending the
Trial Chamber’s conclusions on contempt allegatidnghe Decision of 24 November 2009, the

Chamber denied the Prosecution’s motion.

43. In the Decision of 21 March 2012, the Chamber dised the Accused’s request for
compensation on account of violations of his fundatal rights, including the imposition of

counsel against his will.
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2. Legal assistance and privileged communication

44. In a letter dated 29 September 2008, the Registfarmed the Accused of his Decision to
monitor his “privileged” §ic] communications for a renewable period of 30 d&ys.29 October
2008, the Registrar renewed this measure. On 4 iNbge 2008, before the Chamber, the Accused

orally challenged the action taken by the Registrar

45.  On 27 November 2008, the Chamber ruled that if ti@nitoring were to be renewed
beyond 28 November 2008, it would infringe on thghts of the Accused, thus inviting the

Registrar to draw the consequences thereof.

46. In a letter dated 28 November 2008, the Registoéfied the Accused that Zoran Krés
privileged status was being revoked due to allegatof witness intimidation, of having disclosed
confidential information to a third party, and dieehis public statements aimed at discrediting the

Tribunal.

47. On 1 September 200fhe Accused requested once again that Zoran Kbasdesignated as
his privileged associate. The Registry dismisseel hotion on 10 September 2009. On 15
September 2009, the Accused lodged an appeal bt@feresident of the Tribunal. On 21 October
2009, the President denied the Accused’s appeal.

48. On 12 January 2010, the Accused then turned tcCtiember, requesting that it grant his
request to have Zoran Kragieinstated as his privileged associate. In theddmt of 10 February
2010 on privileged associates, the Chamber notaditidid not have the authority but decided,
nonetheless, to allow Zoran Kraso assist the Accused in open sessions duringdience case -
should that presentation take place - and invitedRegistry to reimburse his travel expenses in

order to assist the Accused during this stage.

49. In a letter sent to the Accused on 23 February 201l Registry agreed, at the request of
the Accused, to recognise Dejan Mirows his privileged associate in the main casedlalnot
agree to recognise Nemanja Saéms the case managarthe case. In a letter sent to the Accused
on 17 March 2011, the Registry refused to bear NganBarow’s travel expenses and recalled that
Mr Sarovi, case manager solely for the contempt case, wds enttled to privileged
communication in the main case. The Accused lodgedppeal before the President against the
Decisions of 23 February 2011 and 17 March 2014 Ptesident dismissed thém.

8 President’s Decision of 10 August 2011, para. 25.

Case No: IT-03-67-T 31 March 2016



7/62540 BIS

50. On 9 June 2011, the Chamber examined the Accusedisequest to have Zoran Krasi
reinstated as his privileged associate — whiclpjir@ached as a request for reconsideration of the
Decision of 10 February 2010 - and rejected it. THeamber also rejected the Accused's oral
motion to put an end to the disciplinary proceedimgstigated against Boris Aleksihis other
associate. During the hearing of 23 August 201&, Alscused informed the Chamber that the

Registry had instigated disciplinary proceedingaitagt another of his associates, Dejan Mitovi

51. In a letter dated 12 October 2011, the Registrprmied the Accused that there were
reasons to believe that the facilities grantedinofor communication with his legal associates were
utilised as a means to facilitate the disclosureooffidential information and invited the Accused t
comment on this issue. On 19 October 2011, the extunade a submission before the Chamber
that was filed on 1 November 2011, objecting todbetents of the Letter of 12 October 2011. On
10 November 2011, the Chamber decided that, incdwse, the Accused had not exhausted all the
means of recourse envisaged in the Rules of Deteratnd that the Chamber did not have the
competence, at this stage, to assess whether astRediecision to monitor his privileged

communication was liable to infringe on the Accusedht to a fair trial.

52. In aletter dated 28 October 2011, the Registrifindtthe Accused of its decision to renew
the monitoring of his “privileged”dic] communication for a period of 30 days. On the satay,
the Accused seised the President of a requestdiielb November 2011 to annul this Decision. On

14 December 2011, the President denied the request.

53. On 27 January 2012, the Registry informed the Aedubat in light of the advanced stage
in the proceedings and the fact that no furthefidential documents were to be disclosed, it was
suspending the restrictive measures on “priviledsd] communication between the Accused and

his associates.

54. In the Decision of 21 March 2012, the Chamber dkniee Accused’s request for

compensation on account of violations of his rightlegal assistance and to adequate time and
facilities to prepare and present his defence c&sethermore, the Chamber dismissed the
Accused’s allegations according to which the teation of his privileged telephone conversations

and visits amounted to a violation of his rightegal assistance, warranting compensation.

3. Financing and presentation of the defence case

55. As early as 31 October 2003, the Accused requefstadcing of his defence and then
proceeded to reiterate this request regularly dunis trial. On 30 July 2007, the Pre-Trial Judge
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ordered the Registry to implement the procedurgdiagble to the provision of legal aid in respect
of the Accused and urged the Accused to provideRiébgistry with all useful information to assess
his state of indigence and the qualifications & &ssociates. On 30 October 2007, the Chamber
once again invited the Accused to provide the Regisith documents so that it could assess his

state of indigence.

56. On 23 April 2009, the Chamber denied the Accusesljsiest to secure the financing of his
defence and invited the Accused, once again, tagedhe Registry with the requested information.
During the hearing of 2 March 2010, the Accusedcaigd that he would need two years to prepare
his defence if it was not financed by the Tribun@nh 6 July 2010, the Registry denied the

Accused’s request to fund his defence.

57. In the Decision of 29 October 2010, the Chambeemd the Registrar to fund 50% of the
funds allocated in principle to a totally indigefitcused, to the defence team for the Accused
consisting of three privileged associates, a cameager and an investigator, based on the Scheme
for Persons Assisting Indigent Self-Representedu8ed and on the basis of a determination of the
complexity of this case at Level 3. Following arpeal lodged by the Registry on 19 November
2010, the Decision of 29 October 2010 was upheldhkbyAppeals Chamber in the Decision of 8
April 2011.

58. On 5 May 2011, the Accused set a number of comditfor the presentation of his defence,
namely: (1) the regularisation of the status of associate Zoran Krasi (2) suspension of
disciplinary proceedings against his associatesBaleksi, (3) retroactive payment of the costs
of his defence since his arrival at the TribunalFebruary 2003, (4) disclosure of a contempt
motion against the Accused filedk parteby the Office of the Prosecutor in 2008, (5) retaf the
binders containing the documents disclosed and widrdrawn by the Prosecution and (6) the
translation of two of his books.

59. On 9 June 2011, the Chamber dismissed motions3lagd 4 of the Accused’s submission.
The Chamber partially granted motion 5 and declanetion 6 moot. In this Decision, the Chamber
ordered the Accused to file hist&bwitness and exhibit list within six weeks at thgekt, with time

running from his receipt of the B/C/S translatidrite said Decision.

60. By 5 August 2011, the Accused had not filed thé IBuring the status conference of
23 August 2011, the Accused stated that he woulgresent a defence case, that he did not have

the necessary resources to file a final trial baied requested 10 days for his closing arguments.
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F. Contempt of court proceedings at the Tribunal

1. Contempt proceedings against the Accused

61. The Accused was the subject of three contempt prbogs initiated against him by the
Prosecution for deliberately violating the proteetimeasures ordered by the Chamber and the
confidentiality of some information. The Judgestioé Chamber withdrew from these contempt

proceedings against the Accused.

62. In the Judgement of 24 July 20dGhamber Il found the Accused guilty of contempthaf
Tribunal and sentenced him to 15 months in prisondkliberately and knowingly hindering the
course of justice by revealing confidential infotroa about three witnesses, in violation of the
protective measures ordered by the Chamber, ang@ubyishing excerpts from a confidential
written statement by one of them in a book he wrstéhe Judgment of 19 May 2010, the Appeals
Chamber dismissed all eight grounds of appeal daisethe Accused and upheld the sentence

against him.

63. In the Judgement of 31 October 202 Ghamber Il found the Accused guilty of contempt
of the Tribunal and sentenced him to 18 monthsrisop for having deliberately and knowingly
hindered the course of justice by revealing comfidé information regarding ten protected
witnesses in a book he wrote, in violation of thetgctive measures ordered by the Chamber. In the
Judgement of 28 November 2012, the Appeals Chambleeld the 18-month sentence and held
that, as the Accused had been detained for a pexoeeding his 15-month sentence and his 18-

month sentence, he had already served this 18-npoistbn term.

64. In the Judgement of 28 June 201Zhamber Il once again found the Accused guilty of
contempt of the Tribunal and sentenced him to a-year prison term for failing to remove
confidential information from his personal interrstte. On 30 May 2013, the Appeals Chamber

dismissed the Accused’s appeal and confirmed theywar prison term.

° The Prosecutor v. Vojislav Sed@jase No. IT-03-67-R77.2, “Judgment on Allegations of Gupt& confidential, 24

July 2009.

2 The Prosecutor v. Vojislav Seseflase No. IT-03-67-R77.3, “Public redacted version of Judgissoed on 31

October 2011”, public, 31 chober 2011.

1 The Prosecutor v. Vojislav Sed@ljase No. IT-03-67-R77.4, “Public redacted version of thégdent issued on 28
June 2012”, public, 28 June 2012.
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2. Proceedings initiated against the Prosecution

65. On 29 June 2010, the Chamber ordered the Registrgppoint anamicus curiaeto
investigate the Accused’s allegations of witnessnitlation and pressure exerted on witnesses by
some OTP investigators. In his report, #raicus curiaeconcluded that there were no grounds on

which to initiate contempt proceedings against@ié investigators.

66. On 28 October 2011, the Chamber filed a public camth version of th@micus curiats
report and ordered the parties to file their submiss on this issue. On 22 December 2011, the
Chamber upheld the report and denied the Accusadt®n for contempt against some of the OTP

investigators.

67. On 16 June 2014, the Chamber stated that it iscomipetent to consider the Accused’s
motion for contempt filed before the President loé fTribunal against Carla del Ponte, former

Prosecutor of the Tribunal, which the Accused teliested the Chamber consider.

G. Time in detention and provisional release

1. Motion by the Accused seeking provisional redelsfore trial

68. On 24 June 2004, the Accused filed a Motion seegnogisional release while awaiting the
commencement of his trial. On 28 July 2004, Chamitgenied the Motion of the Accused.

69. In a Motion dated 16 November 2005, the Accuseindd that his long detention before
his trial was arbitrary and requested Chamber dammence the trial, or alternatively, to order his

provisional release. The Chamber denied the Accsidéation on 13 December 2005.

2. Request for provisional release by the Accuseihd his trial

70. In the oral request of 20 October 2009, the Accusedked abuse of process by the
Chamber on account of the excessive length of éiention, notably in light of the almost five
years that had elapsed before the commencemers tidi. In the Decision of 10 February 2010,
the Chamber deemed that, in light of the compleaitthe case, the number of witnesses heard and
exhibits tendered before the Chamber, the condutteoparties and the seriousness of the charges

against the Accused, the right of the Accused ttibd without undue delay had not been violated.

71. In the Decision of 29 September 2011, the Chamlimmnidsed another motion of the
Accused on the same subject. The Chamber also sdisthithe Accused’s allegations of abuse of

process and excessive length of detention.
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72. On 27 January 2012, the Accused filed a claim fonages on account of alleged violations
of his fundamental rights, including the lengthhes detention. In the Decision of 21 March 2012,

the Chamber denied the Accused’s submission.

73.  On 20 March 2012, during closing arguments, theu&ed seised the Chamber of an oral
request for provisional release, claiming that ¢hetere no longer any reasons to keep him in
detention. On 23 March 2012, the Chamber deniexréguest.

3. Provisional release by the Champeasprio motu

74.  On 30 July 2010, having found that the Accused apgee very tired and that his health
seemed to have deteriorated, the Chamber deemeeécdssary that he undergo a medical
evaluation. Three medical reports were filed cagriithlly andex partein September 2010,

pursuant to this order. On 19 October 2010, then@ea requested additional information on the

Accused’s health and ordered that he be examineddanel of three experts.

75.  On 16 March 2011, the Registry informed the Chandbie¢he execution of the Chamber’s
decision. On 5 July 2011, the Registry filed thedioal report of the panel of experts. According to
this report, the health of the Accused was such ithevould allow him to attend hearings, on

condition that he follows the medical treatmentaétin detail in the report.

76.  Following the hospitalisation of the Accused ona@uary 2012 and his refusal to disclose
information regarding his health to the Chamber1@nJanuary 2012, the Chamlpgoprio motu

ordered the Registrar: (i) to obtain a report frim& Commanding Officer of the Detention Unit on
the circumstances under which the Accused was tadispid and the procedure followed by the
personnel involved, (ii) to obtain a detailed medlieport from the Detention Unit physician on the
health of the Accused within 30 days of the retnirithe Accused to the Detention Unit and (iii) to

appoint as medical expert the Russian doctor BgeSélickolaevitch Avdeev.

77. On 3 February 2012, the Registry informed the Chamttat the Accused had refused to be
examined by the appointed Russian cardiologisttaat he would refuse to be examined by any
doctor appointed pursuant to the orders of the QieaumAt the status conference of 7 February
2012, the Accused confirmed that he refused hertbefo be examined by any medical expert
appointed by the Tribunal and to disclose any imftion on his health. The Chamber noted this

refusal which, moreover, made it impossible to impént fully the Order of 12 January 2012.

78.  Following another hospitalisation of the Accused®Nlarch 2012, the Chambgroprio
motuordered the Registrar, on 12 March 2012, to agoipanel of three medical experts (“panel
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of experts”), and to submit, as soon as possilsid, within 30 days at the latest, their report on

whether the detention of the Accused at the Dedartinit was compatible with his state of health.

79. On 5 April 2012, on account of the Accused’s refusabe examined by the panel of
experts, the Chamber redefined the mandate ofaidepsnel. On 21 May 2012, the Registry filed
the report of the medical panel of 2 May 2012, Wwhioncludedjnter alia, that the doctors and
medical staff at the Detention Unit were able teetaare of the Accused’s health.

80. In a Motion dated 27 January 2012, the Accusedl fderequest for compensation on

account of violations of his fundamental rightscgirhis arrest, including violations of his right of

access to medical staff. The Accused, more spatifialleged that he had been deprived of direct
contact with his family during his recent hospgation. The Accused objected to the type of
medical treatment that he had been prescribednethithat the medical treatment provided was
delayed and that the Registry had not allowed lirbe examined by a panel of Russian medical
experts. In the Decision of 21 March 2012, the Gbantonsidered that the Accused had “adequate

access to medical care.”

81. On 13 June 2014, the Chamber invited the partiemake submissions on the possible

provisional release of the Accusedoprio motu.The parties responded to the invitation of the

Chamber and presented their submissions, the Adausd.7 June 2014 and the Prosecution on 20
June 2014.

82. On 24 June 2014, the Chamber invited the goverrsmafithe Kingdom of the Netherlands
and of the Republic of Serbia to present their cemis with regard to guarantees for the possible
provisional release of the Accused. Following tbenments provided by the host country and the
receiving state, the Chamber requested that theigset commit himself to complying with these
guarantees. Following the Accused’s refusal to ebigl the measures that the Chamber intended to
impose on his provisional release, the Chambeapw@nd to the procedure for provisional release it
had initiatedoroprio motuon 10 July 2014.

83.  On 6 November 2014, the Chamber, by a majoritygdudiang dissenting, order@doprio
motu the provisional release of the Accused. On 13 @an2015, the Chamber unanimously
dismissed the Prosecution Motion seeking the rei@taf the provisional release of the Accused.
On 30 March 2015, the Appeals Chamber ordered rtiveediate revocation of the provisional
release. Before ordering the revocation requesyethd Appeals Chamber, on 10 April 2015 the
Chamber ordered the Registry to take appropriaterat¢o verify the medical condition of the

Accused. In the Decision of 22 May 2015, the Appéathamber granted the Prosecution’s request
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for execution of the Decision of 30 March 2015 @&slied an arrest warrant against the Accused on
17 June 2015.

84. On 21 October 2015, the Appeals Chamber suspemgerkguest to arrest and detain the
Accused, either until the end of his prescribedttreent or until the date set for the delivery @ th

Judgment, or until the Chamber ordered the Accesedurn to detention. On 9 February 2016, the
Appeals Chamber amended the disposition of its $d@tiof 21 October 2015 in order to remove

the reference number associated with the Accusexisment.

85. In the Order of 12 February 2016, the Chamber edi¢gihe Serbian authorities to take all
appropriate measures to ensure the appearance @cttused on the day of the delivery of the
Judgment, set for 31 March 2016, and to inform @mamber before the 15 March 2016 of any
difficulty relating thereto. The report of the Siabauthorities was filed on 4 March 2016.

86. In the Order of 16 March 2016, the Chamber notexd ithfollows from the report of the
Serbian authorities that the medical treatmenhefAccused cannot be interrupted or continued in
The Hague. The Chamber ruled that, under theseitcorg] the transfer of the Accused to the
Tribunal was not required and that the Judgementldvbe delivered on 31 March 2016 in his

absence.
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