
I love U.S. Supreme Court history. Sometimes, the 

more arcane the better. So, for my At Sidebar con-

tribution, I want to share a little bit of what I love.1 

Perhaps calling to mind the well-known story behind 

Marbury v. Madison, here is a lesser-known story 

of a presidential commission not delivered on time 

(though in this case, it was not anyone’s fault). The 

story of Mr. Justice Edwin M. Stanton.2 

As one walks through the Grand Concourse of 

the Ohio Supreme Court building in Columbus, Ohio 

(officially, the Thomas J. Moyer Ohio Judicial Center, 

which had a first life as the “Ohio Departments Build-

ing,” opening in 1933, then restored and reopened as 

the home of the Ohio Supreme Court in 2004), one’s 

eye is drawn to nine large bronze plaques mounted 

on the East Wall, each showcasing one of the U.S. 

Supreme Court justices named from Ohio.3 This story 

is about the fourth plaque in that series, under which 

reads in brass type on the marble wall, “Edwin Mc-

Masters Stanton, Justice of the United States Supreme 

Court, 1869-1869.”

Justice Stanton? One finds no mention of “Justice 

Stanton” among the lists of the 113 men and women 

who have served on the Supreme Court of the United 

States. There is no portrait of “Justice Stanton” 

adorning the walls of the Supreme Court building in 

Washington, D.C. Nor are there any grand opinions 

authored by “Justice Stanton” in the United States 

Reports. Yet, a credible claim could be made that 

there was, briefly, a “Mr. Justice Stanton”—nominated 

by President Ulysses S. Grant in 1869, confirmed by 

the Senate the same day, with judicial commission 

signed—a role he looked forward to serving.4 But 

it was not to be. Stanton never took his seat on the 

bench. He died just four days after his nomination, 

before his signed commission was delivered.5 

Stanton is famous for three things: (1) serving as 

President Abraham Lincoln’s secretary of war,6 seated 

at the far left in the famous painting of Lincoln’s Cabi-

net, “First Reading of the Emancipation Proclamation 

of President Lincoln” by Francis Bicknell Carpenter;7 

(2) being at Lincoln’s bedside in the Petersen House 

after Lincoln was carried there from Ford’s Theatre, 

who, at Lincoln’s final moment, eulogized him with 

the words, “Now he belongs to the ages”8; and (3) as 

the proud owner of a beard that could have qualified 

him for early admission as a member of ZZ Top. But 

there was another role he hoped for throughout his 

professional life—justice of the Supreme Court of the 

United States.

Stanton’s first thoughts of a judicial career began 

in 1842, at about the same time he was appointed to 

a three-year term as reporter for the Supreme Court 

of Ohio.9 Prior to the appointment, he was among 

those being considered for “president judge” of one of 

Ohio’s judicial districts. But one of Ohio’s U.S. senators 

(and former judge), Benjamin Tappan, advised him to 

decline the offer, if made, in favor of continuing in his 

more lucrative legal practice, or to perhaps pursue a 

career in politics.10 

Stanton went on to become a well-regarded and 

well-compensated lawyer, whose practice took him, on 

occasion, to the U.S. Supreme Court,11 most famously 

in a case on behalf of the Commonwealth of Pennsyl-

vania, in a dispute with the Wheeling and Belmont 

Bridge Co. over the building of a wire suspension 

bridge over the Ohio River at Wheeling, W. Va.12 
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Success in that case gave him a national reputation, motivating him 

to move his practice to Washington, D.C., in 1856, where he focused 

on federal patent law.13 Two years later, he was sent to California as 

special counsel for the U.S. attorney general to settle land claims 

related to territory seized from Mexico in 1856 as part of the Mexi-

can-American War.14 Four years later, he became the U.S. attorney 

general, appointed by President James Buchannan in the interim 

period between Abraham Lincoln’s election as president in 1860 and 

what then was the inauguration handover date in March the follow-

ing year.15 On the day he began, South Carolina seceded from the 

Union.16 When Lincoln took office, he replaced Stanton as attorney 

general with attorney Edward Bates17 (sitting at the far right in the 

previously mentioned portrait of Lincoln’s Cabinet). In January of the 

following year, Lincoln named Stanton his secretary of war.18 

At the end of 1864, an opening on the Supreme Court arose with 

the death of then Chief Justice Roger Brooke Taney at age 88. Taney 

had not been well over the previous many months. Prior to his death, 

there were a number of aspirants to succeed Taney as chief justice, 

and others who supported possible nominees to the office. One of 

these, Judge Ebenezer Rockwood Hoar, who served on the Supreme 

Judicial Court of Massachusetts (more on him later), who hoped to 

eventually see a colleague named to the seat, had even expressed 

his frustration over Taney’s tenacity in holding onto his seat, once 

expressing his “disgust” when Taney recovered from serious illness 

in February of that year. When Taney survived another bout with 

illness the following May, Hoar commented that Taney was “clinging 

to life in the most shameless manner.”19

There is no record of Stanton being quite as open of a “seat watch-

er” as Judge Hoar, but at the time, one of his longtime friends offered 

the observation that the chief justiceship “was the only position … 

Stanton ever desired.”20 And there were many, including Associate 

Justice Robert C. Grier, himself a possible candidate for elevation 

to the position, who openly supported a possible Stanton nomina-

tion, describing him as “the most logical and deserving successor to 

Taney.”21 One account describes support given by Methodist Bishop 

Matthew Simpson, of Philadelphia, who paid a call on Lincoln at the 

White House to advocate for Stanton, after which Lincoln is reported 

as stating: “Bishop, I believe every word you have said. But where can 

I get a man to take Secretary Stanton’s place? Tell me that, and I will 

do it.”22 But it was not to be. Stanton ultimately withdrew himself from 

consideration in favor of remaining in his role as secretary of war.23 

Lincoln eventually named Salmon P. Chase, whose resignation as sec-

retary of the treasury Lincoln had accepted earlier in the year, as the 

next chief justice—a choice Lincoln may have decided upon prior to 

Taney’s death.24 (Chase is pictured standing second from the left, next 

to Stanton in the Carpenter painting).

After President Lincoln’s death on April 14, 1865 (memorialized 

by Stanton’s famous words), Stanton continued on as secretary of 
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war under President Andrew Johnson. Stanton’s remaining at the 

post showed some tenacity on his part. His days in the Johnson Cabi-

net have been described as “acrimonious,” with Stanton and Johnson 

in open conflict over the post-Civil War reconstruction efforts, where 

Stanton sided with congressional “radicals” in supporting strict 

reconstruction efforts, whereas Johnson, a former governor, U.S. 

representative, and U.S. senator from Tennessee, sought a quick and 

more conciliatory plan.25 During this time, Congress passed legisla-

tion that became known as the Tenure of Office Act, under which the 

president was forbidden from dismissing any member of his Cabinet 

without the consent of the Senate.26

The friction between Stanton and Johnson caused Johnson to 

ask for Stanton’s resignation, including Johnson handing Stanton a 

removal order. But Stanton refused to give it. Instead, he locked and 

barricaded himself in his office for weeks, sleeping on the couch, 

claiming that his removal would violate the recently enacted Tenure 

of Office Act.27 The Senate ultimately set aside President Johnson’s 

removal order, but the action later became the subject of one of the 

articles of impeachment brought against Johnson.28 After Johnson’s 

survival of the impeachment efforts by one vote, Stanton resigned his 

position as secretary of war.29 

Other congressional activity played a key role in what would culmi-

nate in Stanton’s nomination to the Court. Under President Lincoln’s 

tenure, and to ensure that there would be a pro-Union majority on 

the Supreme Court, Congress increased the number of justices on the 

Court from nine to 10. Three years later, under President Johnson, 

essentially to ensure that he would have no opportunity to name a Su-

preme Court justice, Congress passed legislation reducing the number 

of justices from 10 to seven, to be accomplished by death or resigna-

tion of justices from the Court.30 When President Ulysses S. Grant was 

elected in 1868, there were eight justices on the Court. With Johnson 

now out of the way, Congress passed yet another statute increasing 

the number of justices to nine, the number at which it remains today.31

Stanton clearly wanted to be named to the new seat, and even 

took it upon himself to make a social call on the new president at the 

White House in the hope of bringing up his interest through casual 

conversation.32 Toward this effort, Stanton and his wife Ellen sent their 

“calling cards” to Grant’s wife, Julia, but she was not home and they 

left without ever seeing either President or Mrs. Grant.33 Stanton then 

turned (again) to the assistance of Bishop Simpson to make a pitch on 

his behalf to the president.34 In doing so, he sent a confidential letter 

to the bishop, the key points of which were that while his health was 

too fragile to continue as an active attorney representing clients, it was 

“perfectly suitable” for the bench, and that “the country owed him the 

appointment” on account of his leaving a successful private practice to 

serve the country as secretary of war.35 

President Grant took a different direction. To the newly created 

seat, on Dec. 14, 1869, he named Attorney General Ebenezer 

Rockwood Hoar,36 who five years earlier had lamented Chief Justice 

Taney’s “shameless clinging to life” in holding on to his seat as chief 

justice. The Senate was not enamored with the selection of Hoar, 

though he was considered extremely qualified, based on his refusal 

to back various senators’ partisan suggestions for lower court 

nominees, his active support of a merit civil service system for 

the federal government, and his opposition to President Johnson’s 

impeachment proceedings.37

The following day, another actor from the previous nomination 

saga came to Stanton’s rescue. On Dec. 15, Associate Justice Robert 

C. Grier announced his resignation, with the effective date of Feb. 

1, 1870,38 thus creating a second seat for Grant to fill. Upon Justice 

Grier’s announcement, Wisconsin’s junior U.S. senator, Matthew 

Carpenter, circulated a petition in the Senate to name Stanton to 

the seat being vacated by Justice Grier, collecting 38 names. One 

of Ohio’s U.S. representatives, John Bingham, did the same in the 

House, collecting 118 more. The following Saturday, Dec. 18, 1869, 

Carpenter delivered the petition to President Grant.39

Grant did not particularly like Stanton.40 One commentator, 

relying on Grant’s own memoirs and contemporaneous accounts of 

Grant’s close friends, described Grant’s “waning” regard for Stanton.41 

Nor was Grant noted for the care he put toward his appointments. 

One author noted that Grant “spent an inordinate amount of time on 

appointments to petty offices,” that he was “capricious and fitfully 

personal” in his appointments, and that he chose his Supreme Court 

appointments “with about the same discernment that went into his 

selection of consuls and postmasters.”42 

On Dec. 19, 1869, the day following delivery to Grant of the 

congressional petition to nominate Stanton, Grant, accompanied by 

Vice President Schuyler Colfax, went to Stanton’s home on K Street 

in Washington, D.C., to personally extend the nomination to Justice 

Grier’s soon-to-be-vacant seat on the Court.43 

Stanton was not in very good health throughout his time as 

secretary of war, or afterward, suffering from severe asthma, exac-

erbated in the winter evening months by having to light and keep a 

coal furnace, which eventually led to the weakening of his heart.44 

One account suggests that when President Grant visited Stanton to 

tender the nomination he was also accompanied by his 11-year-old 

son Jesse, who is reported as saying to his mother upon return to the 

White House, “Oh, mamma! … Mr. Stanton looked so badly when we 

went in—just like a dead man.”45 Admittedly, not the usual auspi-

cious start to a Supreme Court nomination.

President Grant sent Stanton’s nomination to the Senate on Dec. 

20.46 The Senate confirmed the nomination the same day,47 even 

though the resignation of Justice Grier was not to become effective 

until Feb. 1 of the following year.48 On Dec. 21, Stanton gave his 

written acceptance to the confirmation.49 

Stanton’s Supreme Court appointment created a strong division 

of opinion, as reflected in contemporaneous newspaper accounts. 

Some greeted the news with unreserved joy. As noted in the Phila-

delphia Enquirer on the day after Stanton’s confirmation: 

Yesterday Mr. Stanton was nominated by the president to the 

seat on the Supreme Court of the United States left vacant 

by the resignation of Mr. Justice Grier. Almost immediately 

afterwards the Senate took up the nomination and confirmed 

it by a majority so large as to make it as complimentary to Mr. 

Stanton as it was crushing to the captious few whose affilia-

tions with their late friends in rebellion were notorious.50

The same article continued:

To his new position Mr. Stanton takes the same great mind, 

the same genius and firmness, and to those he adds every 

quality that goes to make a wise, just and learned judge…. 

The country honors and exalts itself, not Edwin M. Stanton, 

when it offers any office it can bestow.51
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Papers in Kansas reflected the same sentiments at the time of the 

appointment:

Edwin M. Stanton is a man of a peculiar type; impassioned, and 

yet singularly correct in judgment; of strong feelings, and yet 

singularly uninfluenced by them in his discharge of any public 

duty. He is a lawyer of very high ability. There is no man living 

to whom the country owes a greater debt…. His great services 

are recognized by the rebels in the only way in which vice 

can honor virtue—by an intensity of hatred rarely surpassed. 

No other man … has been more persistently and malignant-

ly abused and blackguarded, and his nomination would be 

received with a howl of execration from the very men whose 

gnashing of teeth and impotent rage delight every patriot. 

Whether the president may conclude that in other respects the 

appointment of Mr. Stanton is desirable, we can confidently pre-

sume that the hearty hatred with which Mr. Stanton is honored 

will be to the president a strong recommendation.52

And in the days afterward:

Judge Grier, associate justice of the United States Supreme 

Court, has resigned, in consequence of old age and ill health. 

The president has appointed Edwin M. Stanton to the posi-

tion, and the Senate at once confirmed the appointment. This 

change places the Supreme Court under the control of live 

men and true Republicans.

* * *

This country owes Edwin M. Stanton a vast debt. He left the 

Cabinet broken in health, because he had devoted all his time 

and energy to the services of the country. He left it a poor 

man, because he served his country without stealing from 

it. His appointment to an office, the salary of which he will 

receive during his life, even after he retires from the office, is a 

fair start toward justice, in a pecuniary point of view.53

Sentiment was similar in parts of New York:

While we can hardly go so far as the New-York Tribune does, 

and say that “the decision to appoint Edwin M. Stanton to 

the supreme bench will meet the cordial and hearty approval 

of the whole country,”—for we think there are a few rebels 

and Democrats who must be excepted if we take in the whole 

country,”—yet we believe that the nomination and confirma-

tion of the great war secretary will be very heartily approved 

by the masses of the Republican party. 

* * *

We have taken more than ordinary pleasure in testifying our 

approval of the president’s action in nominating Mr. Stanton 

as one of the associate justices of the Supreme Court…. We 

are pleased, also, with the very prompt and almost unani-

mous action of the Senate on his nomination. A similar course 

has seldom been taken before…. The whole matter pretty 

effectively disposes of the malicious rumor which was current 

not long ago, to the effect that Mr. Stanton’s mental faculties 

had become impaired [by the excessive and enormous strain 

to which they were subjected in that long and anxious period 

when we were fighting for national existence].54 

In Illinois:

The appointment of Edwin M. Stanton to fill the vacancy on 

the supreme bench occasioned by the resignation of Judge 

Grier, and his immediate confirmation by the Senate, is one 

that will be eminently satisfactory to the great mass of the 

people…. With his accession to the bench the judiciary of the 

nation enters, we trust, on a higher and better plane of influ-

ence on political and general questions.55

And in Stanton’s home state of Ohio:

The appointment and unusually prompt confirmation by the 

Senate, of Edwin M. Stanton as successor to Judge Grier to 

the United States Supreme Court, was a befitting and worthy 

honor paid a loyal, distinguished and patriotic citizen, whose 

eminent service in the cause of the Union during the late 

rebellion will never be forgotten by a grateful people.56

Reaction in the South, however, was of a different view, with 

papers in Arkansas referring to Stanton as “an unscrupulous knave”:

The appointment of Edwin M. Stanton as a supreme judge of 

the United States is a sad abatement of the dignity of that high 

tribunal. It detracts from the character for integrity and honor 

of the nation…. The appointment of an unscrupulous knave, 

like Stanton, to the supreme bench, is a fearful innovation 

upon a better practice of bygone days of regarding this as a 

position which, like its own ermine, it were sacrilegious wan-

tonly to defile.57

Another in New Orleans described Stanton as “undeniably unfit” 

for the position:

Edwin M. Stanton has become a judge of the Supreme Court 

of the United States…. If we take the public character of 

Mr. Stanton from the descriptions of his admirers, he is the 

most unfit man possible for a judicial station…. For years this 

man exhibited … the temper and caprices of a natural born 

tyrant…. Whatever Mr. Stanton’s other merits might be, his 

history and his habits demonstrate in him the most positive 

moral disqualifications to be judge. Of all situations under 

government, that of judge of the Supreme Court is the one 

for which he is manifestly, notoriously, undeniably unfit. Of all 

places in the government, the Supreme Court is that which is 

most likely to be damaged in character and usefulness by his 

presence therein.

* * *

There ought not to be two opinions of the indecency of 

putting a man with Mr. Stanton’s history, habits and conditions 

upon the bench of the Supreme Court.58

8 • THE FEDERAL LAWYER • December 2017



continued on page 76

Others described Stanton as a man without conscience:

It was announced some months ago in a shape that was the 

next thing to being official, that the highest judicial tribunal 

of our country was of the opinion that the reconstruction acts 

were unconstitutional. The Supreme Court is to be so con-

stituted, now that it has passed under radical control, as to 

pronounce those acts in exact accordance with the constitution. 

There can be no doubt as to what Stanton will do. He is a man 

without a conscience.59

Even a few Northern papers decried the appointment, such as 

one in Pennsylvania:

The nomination of Edwin M. Stanton to a position on the 

bench of the Supreme Court of the United States is the 

most outrageous insult that Grant could have offered the 

American people. A blood-besprinkled tyrant hiding his 

crimson-hued hands beneath the judicial ermine is a picture 

most revolting to those who love their country, and Stan-

ton presents just such a disgusting spectacle. Well may the 

people groan in spirit, and exclaim “How long, O God, shall 

such things be?”60 

And another in New York:

President Grant had a great opportunity just now of promot-

ing this enlightened and business-like policy of letting bygones 

go. There were two vacancies in the United States Supreme 

Court. On that highest bench, of nine members, the North 

already had seven…. The South had not one member of this 

Court…. Instead of giving the non-represented section both, 

or even one, of the vacant seats on the supreme bench, Pres-

ident Grant nominated his attorney general, Hoar, of Massa-

chusetts, an extreme anti-Southern man…. The president’s 

other nomination is even more sectional. It wears the aspect 

of a studied resolve to depress and punish the reconquered 

section. It is that of Edwin M. Stanton, the ex-secretary of war. 

Concerning this gentleman, nearly every citizen has a strong 

opinion. One party deem his services invaluable during the 

war, and his character as honorable as his merits are great. 

The other party regard him as the incarnation of all that is 

despotic, arbitrary and tyrannical. Must all must agree that his 

temper and characteristics are not those that befit the bench, 

and must concede that his antecedents make his appointment 

to judicial functions peculiarly offensive, to a large portion of 

the people, and especially to the unrepresented portion of the 

country.61

In the end, the controversy over Stanton’s appointment was 

for naught. On the early morning of Dec. 24, 1869, Stanton died of 

a coronary thrombosis.62 At the time, his commission as associate 

justice had been signed by the secretary of state, but not delivered.63 

President Grant later sent the commission to Stanton’s family,64 a dis-

tinguishing characteristic from that earlier story involving Marbury, 

where the signed presidential commission was never delivered.65 

Grant thereafter decided to appoint former Pennsylvania Supreme 

Court Justice William Strong to the Grier seat, but he made sure not 

to make the nomination until after Justice Grier retired, as he did 

not want to again create “the curious spectacle of a judge dead and 

buried in state while his predecessor sits on the bench and goes to 

the funeral.”66

It is true that Stanton died before ever taking the oath of office as 

an associate justice of the Supreme Court, and that he assumed no 

duties as a justice. But it is interesting that, as noted in a newspa-

per account on the day of Stanton’s death, the sitting justices on 

the Court immediately assumed responsibility for Stanton’s funeral 

arrangements: 

This morning those of the judges of the Supreme Court who 

were in the city called at Mr. Stanton’s late residence for the 

purpose of making arrangements for the funeral. They will 

have charge of the whole matter.67

The following day, however, it was reported that the justices later 

came to a different conclusion:

It was at first supposed by Chief Justice Swayne [sic] that the 

Supreme Court should have the honor of taking charge of the 

funeral, but as Mr. Stanton was not to become of the Court 

until the first of February, he could not properly be said to be 

a member of the Court at this time, as there are now all the 

justices there the Court allows.68

There was a final “acknowledgement” of Stanton’s status as a 

“Supreme Court justice.” Three weeks after Stanton’s death, Ohio 

Rep. John Bingham introduced in the House a bill to give Stanton’s 

family one year’s salary as an associate justice.69 After some minor 

revisions, on March 15, 1870, the Senate passed the bill,70 as reported 

in a contemporaneous congressional record: 

The joint resolution (H.R. No. 190) appropriating to the 

widow and children of the late E.M. Stanton, for their use, a 

sum equal to one year’s salary of an associate justice of the 

Supreme Court of the United States was read twice by its 

title…. [The Resolution] provides that in consideration of the 

distinguished services and untimely death of Hon. Edwin M. 

Stanton there shall be paid to his widow, for the use of herself 

and children, a sum equal to one year’s salary of an associate 

justice of the Supreme Court of the United States, to which 

office he had been appointed at the time of his death.71

So now we return to the present day. While Stanton heard no 

arguments as a justice, voted in no cases, never wrote any opinions, 

and is not listed in any record of the line of Supreme Court justices, 

he might legitimately still be considered “Mr. Justice Stanton.” In at 

least one courthouse in the country, there it is, an acknowledgement 

of the Justice no one has heard of, “Edwin McMasters Stanton, Jus-

tice of the United States Supreme Court.”

That’s my story, and I’m sticking to it. 
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progress each participant has made. Each 

participant has an opportunity to speak 

about the issues which have most occupied 

them during the preceding weeks. Team 

members and participants are urged to 

offer their thoughts about each report, and 

the discussion is open and free among team 

members and participants. Often, other 

participants have more experience with one 

another’s challenges and issues and thus 

more to offer their fellow participants than 

the team members. 

Conclusion
There are many ways to effectively imple-

ment a federal reentry court program. The 

summary above demonstrates that District 

courts can, and do, customize approaches 

based upon their particular needs and local 

practices. As noted above, reentry programs 

provide a unique opportunity for federal 

judges to positively impact the lives of the 

returning citizens and their families. 
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