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I. SUMMARY OF THE CHARGES

1. Radoslav Brdanin (“Accused”) is charged under the Sixth Amended Indictment
(“Indictment”), dated 9 December 2003, with 12 Counts.!

2. The Prosecution alleges that, as it became apparent that Bosnia and Herzegovina (“BiH”)
would declare its independence from the Socialist Federal Republic of Yugoslavia (“SFRY”), the
Serbian Democratic Party (“SDS”) began the creation of a separate Serbian entity within BiH. On
or about 16 September 1991, the Association of Bosanska Krajina Municipalities was transformed
into the Autonomous Region of Krajina (“ARK”), which came to include (amongst others) the
following municipalities: Banja Luka, Bihac¢-Ripa¢, Bosanska Dubica, Bosanska Gradiska,
Bosanska Krupa, Bosanski Novi, Bosanski Petrovac, Celinac, Donji Vakuf, Klju¢, Kotor Varos,
Prijedor, Prnjavor, Sanski Most, Sipovo and Tesli¢.> A separate Assembly of the Serbian People in
Bosnia and Herzegovina (“SerBiH Assembly”) was established on 24 October 1991, dominated by
the SDS. On 9 January 1992, that Assembly adopted a declaration on the Proclamation of the
Serbian Republic of Bosnia and Herzegovina. The geographical area comprising the ARK thus

became part of the proclaimed Serbian Republic of Bosnia and Herzegovina (“SerBiH™).?

3. The Prosecution alleges that SDS leaders viewed the significant Bosnian Muslim and
Bosnian Croat populations that lived in areas being claimed as part of the SerBiH as a major
impediment to the creation of that proclaimed state, thus necessitating the permanent removal, or

ethnic cleansing, of nearly all the Bosnian Muslims and Bosnian Croats from those areas.’

4. The Prosecution alleges that, beginning in 1991, the leadership of Bosnian Serb nationalists
(including the SDS) in the ARK promoted and disseminated propaganda that portrayed the Bosnian
Muslims and Bosnian Croats as fanatics intending to commit genocide on the Serbian people of
BiH.’

5. The Prosecution alleges that, on 19 December 1991, the SDS issued instructions for the

“Organisation and Activity of the Organs of the Serbian People in Bosnia and Herzegovina in

' A Glossary of Terms is included in Annex A of this Judgement.

? Charges pertaining to these 16 municipalities were set out by the Prosecution in the Indictment. The Prosecution later
withdrew the charges in respect of Biha¢-Ripac, Bosanska Dubica and Bosanska Gradiska municipalities (see part A of
Appendix C to the “Prosecutor’s Response to the ‘Motion for Judgement of Acquittal — Rule 98bis’”, 2 October 2003).
The charges in counts 1-12 are therefore based on acts related to the remaining 13 municipalities. For the purposes of
this Judgement, all decisions, orders and decisions, unless otherwise specified, pertain to the case of Prosecutor v.
Radoslav Brdanin & Momir Talic, Case No. IT-99-36-PT/T prior to Decision on Prosecution’s Oral Request for the
Separation of Trials, 20 September 2002 and to Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-T, after that date.

3 On 12 August 1992, the name of the SerBiH was changed to Republika Srpska (“RS”™).

* Indictment, para. 6.

5 Indictment, para. 7.
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Extraordinary Circumstances”, which provided the blueprint for SDS take-overs in the

.. .- 6
municipalities.

6. The Prosecution alleges that, from March 1992 onwards, army, paramilitary, territorial
defence, police units and civilians armed by those forces (collectively “Bosnian Serb forces™) seised

control of those municipalities comprising the ARK.”

7. The Prosecution alleges that Crisis Staffs were created at the regional and municipal levels
as the bodies that would be responsible for the coordination and execution of most of the
operational phase of the plan to ethnically cleanse the SerBiH and assume authority over the
administration of the regions and municipalities. On 5 May 1992, the formation of the ARK Crisis
Staff was announced, with the Accused as President. On 26 May 1992, the ARK Crisis Staff
declared itself the highest organ of authority in the ARK and stated that its decisions were binding
for all municipal Crisis Staffs. On the order of Radovan Karadzi¢, President of the Presidency of the

SerBiH, the Crisis Staffs were later re-designated as War Presidencies and then War Commissions.®

8. The Prosecution alleges that, on 12 May 1992, the SerBiH Assembly met with the Accused
in attendance and decided to create the Army of the Serbian Republic of Bosnia and Herzegovina
(“VRS”), effectively transforming the units of the Yugoslav People’s Army (“JNA”) remaining in
BiH into commands of the new VRS army. The VRS retained strong links with the JNA (then
known as the VJ (Army of the Federal Republic of Yugoslavia (“FRY”))).9

0. The Prosecution alleges that the Accused, as First Vice-President of the Assembly of the
Association of the Bosanska Krajina Municipalities, as President of the ARK Crisis Staff and as a
prominent member of the SDS, played a leading role in the campaign designed to permanently
remove by force, or fear, the non-Serb population from the ARK. It is alleged that he facilitated the
ethnic cleansing by securing all instruments of state power for the governing bodies and those
persons committed to an ethnically pure Serbian state. He played a leading role with respect to the
propaganda campaign. The Accused signed decisions and orders issued by the ARK Crisis Staff,
which in turn directed and instigated the action taken in the municipal Crisis Staffs, some members

of which had direct involvement in the commission of the offences alleged."

10. The Prosecution alleges that the Accused participated in a joint criminal enterprise (“JCE”),

the purpose of which was the permanent forcible removal of Bosnian Muslim and Bosnian Croat

® Ibid.

" Indictment, para. 8.

8 Indictment, para. 10.

? Indictment, para. 12.

10 Indictment, paras 14, 16-17.
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inhabitants from the territory of the planned Bosnian Serb state by the commission of the crimes
alleged in Counts 1 through 12 of the Indictment. The JCE came into existence no later than the
establishment of the SerBiH Assembly on 24 October 1991 and continued throughout the period of
the conflict in BiH until the signing of the Dayton Accords'' in 1995. The Prosecution further
alleges that the Accused and other members of the JCE shared the state of mind required for the
commission of each of the crimes charged and, more particularly, that each was aware that his or
her conduct occurred in the context of an armed conflict and was part of a widespread and
systematic attack directed against a civilian population. Participants in the JCE included the
Accused, Momir Talié, other members of the ARK Crisis Staff, the leadership of the Serbian
Republic and the SDS, including Radovan Karadzié, Momcilo KrajiSnik and Biljana Plavsié,
members of the ARK Assembly and the Assembly’s Executive Committee, the Serb Crisis Staffs of
the ARK municipalities, the army of the Republika Srpska, Serb paramilitary forces and others.
After the official dissolution of the ARK on 15 September 1992, the Accused continued with the
implementation of this enterprise in his position in the Bosnian Serb political power structure as
Minister for Construction, Traffic and Utilities and acting Vice-President of the Government of the

RS."

11. In the alternative to the first category of JCE, the Prosecution alleges that the Accused is
individually responsible for the crimes committed in COUNTS 1 to 7 inclusive and COUNTS 10,
11 and 12 on the basis that these crimes were natural and foreseeable consequences of the acts
described under COUNTS 8 and 9 (deportation and inhumane acts (forcible transfer)), and that the
Accused was aware that these crimes were the possible consequences of the acts described in
COUNTS 8 and 9. The Prosecution alleges that, despite his awareness of these possible
consequences, the Accused knowingly and wilfully participated in the JCE and therefore bears

individual criminal responsibility for these crimes under Article 7(1) of the Statute.

12. In addition to his participation in a JCE, the Prosecution alleges that the Accused is
responsible under Article 7(1) for having planned, instigated, ordered or otherwise aided and

abetted in the planning, preparation, or execution of these crimes.

13. The Prosecution also alleges that the Accused is responsible as a superior for the acts of his
subordinates pursuant to Article 7(3) of the Statute. In relation to the crimes charged in the
Indictment, committed by members of the municipal Crisis Staffs or by members of the armed

forces under the control of the leadership of the Bosnian Serbs and for whom logistical support was

! General Framework Agreement for Peace in Bosnia-Herzegovina, initiated in Dayton on 21 November 1995, signed
in Paris on 14 December 1995 (“Dayton Accords”).
'20n 15 September 1992, the Accused was appointed to these two positions.
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provided through the medium of the Crisis Staffs, the Accused knew or had reason to know that
such crimes were about to be committed, or had been committed, and failed to take the necessary

and reasonable measures to prevent such acts or punish the perpetrators thereof.

14. The Accused is charged under COUNT 1 with genocide pursuant to Article 4(3)(a) of the
Statute, and under COUNT 2 with complicity in genocide pursuant to Article 4(3)(e) of the Statute.
It is alleged that between about 1 April 1992 and 31 December 1992 the Accused, acting
individually or in concert with others in the Bosnian Serb leadership, planned, instigated, ordered,
committed" or otherwise aided and abetted in the planning, preparation or execution of a campaign
designed to destroy Bosnian Muslims and Bosnian Croats, in whole or in part, as national, ethnical,
racial or religious groups, as such, in the relevant ARK municipalities.'* Tt is further alleged that,
during this period, the Accused knew or had reason to know that Bosnian Serb forces under his
control were about to commit such acts or had done so, and he failed to take the necessary and
reasonable measures to prevent such acts or to punish the perpetrators thereof. The campaign

included

(a) the killing of Bosnian Muslim and Bosnian Croat non-combatants by Bosnian Serb
forces (including units of the 5™ Corps/1* Krajina Corps) in villages and non-Serb areas;

in camps and other detention facilities; and during deportations and forcible transfers;

(b) causing serious bodily or mental harm to Bosnian Muslim and Bosnian Croat non-
combatants, during their confinement in camps, other detention facilities, and during
their interrogations at police stations and military barracks when detainees were
continuously subjected to or forced to witness inhumane acts including murder, rape,

sexual assault, torture and beatings; and

(c) detaining Bosnian Muslims and Bosnian Croat non-combatants under conditions
calculated to bring about the physical destruction of a part of those groups through
beatings or other physical maltreatment as described above, starvation rations,
contaminated water, insufficient or non-existent medical care, unhygienic conditions and

lack of space.

15. The Accused is charged under COUNT 3 with persecutions as a crime against humanity

pursuant to Article 5(h) of the Statute. It is alleged that between about 1 April 1992 and 31

' The Trial Chamber notes that the use of the word “committing” in the Indictment was not intended by the Prosecution
to suggest that the Accused personally physically perpetrated any of the crimes charged. See Indictment, para. 33.

' For the purposes of this summary, the phrase “the relevant ARK municipalities” refers to the 13 municipalities in
relation to which the Prosecution is alleging acts amounting to the crimes charged in the Indictment. See supra para. 2;
fn. 2.
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December 1992 the Accused, acting individually or in concert with others in the Bosnian Serb
leadership, planned, instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation or execution of persecutions on political, racial or religious grounds of the Bosnian
Muslim and Bosnian Croat population in the relevant ARK municipalities. It is further alleged that,
during this period, the Accused knew or had reason to know that Bosnian Serb forces under his
control were about to commit such acts or had done so, and he failed to take the necessary and
reasonable measures to prevent such acts or to punish the perpetrators thereof. It is alleged that the

planning, preparation and execution of persecutions included

(a) the killing of Bosnian Muslims and Bosnian Croats by Bosnian Serb forces (including
units of the 5th Corps/1st Krajina Corps) in villages and non-Serb areas, in detention

camps and other detention facilities;

(b) torture, physical violence, rapes and sexual assaults, constant humiliation and

degradation of Bosnian Muslims and Bosnian Croats;

(c) destruction, wilful damage and looting of residential and commercial properties in the
parts of towns, villages and other areas inhabited predominantly by a Bosnian Muslim
and Bosnian Croat population, and destruction of or wilful damage to Bosnian Muslim

and Bosnian Croat religious and cultural buildings;

(d) the deportation or forcible transfer of Bosnian Muslims and Bosnian Croats from areas
within the relevant ARK municipalities to areas under the control of the legitimate

government of Bosnia and Herzegovina (Travnik) and to Croatia (Karlovac); and

(e) the denial of fundamental rights, including the right to employment, freedom of

movement, right to proper medical care or right to proper judicial process.

16. The Accused is charged under COUNT 4 with extermination as a crime against humanity
pursuant to Article 5(b) of the Statute, and under COUNT 5 with wilful killing as a grave breach of
the Geneva Conventions of 1949" pursuant to Article 2(a) of the Statute. It is alleged that between
about 1 April 1992 and 31 December 1992 the Accused, acting individually or in concert with
others in the Bosnian Serb leadership, planned, instigated, ordered, committed or otherwise aided

and abetted in the planning, preparation or execution of a campaign designed to exterminate

15 Geneva Convention for the Amelioration of the Condition of Wounded, Sick, and Shipwrecked Members of the
Armed Forces in the Field, 12 August 1949, 75 UNTS 31 (“Geneva Convention I”); Geneva Convention for the
Amelioration of the Condition of Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, 12 August 1949,
75 UNTS 85 (“Geneva Convention II’); Geneva Convention Relative to the Treatment of Prisoners of War, 12 August
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members of the Bosnian Muslim and Bosnian Croat population in the relevant ARK municipalities.
It is further alleged that, during this period, the Accused knew or had reason to know that Bosnian
Serb forces under his control were about to commit such acts or had done so, and he failed to take
the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof. As
part of this campaign, a significant number of the Bosnian Muslims and Bosnian Croats were killed
by Bosnian Serb forces in villages and non-Serb areas, in camps and other detention facilities and

during the deportations or forcible transfers.

17. Under COUNT 6 and COUNT 7 the Accused is charged with torture as a crime against
humanity pursuant to Article 5(f) of the Statute and as a grave breach of the Geneva Conventions of
1949 pursuant to Article 2(b) of the Statute. It is alleged that between about 1 April 1992 and 31
December 1992 the Accused, acting individually or in concert with others in the Bosnian Serb
leadership, planned, instigated, ordered, committed or otherwise aided and abetted in the planning,
preparation, or execution of a campaign of terror designed to drive the Bosnian Muslim and
Bosnian Croat population from the relevant ARK municipalities. It is further alleged that, during
this period, the Accused knew or had reason to know that Bosnian Serb forces under his control
were about to commit such acts or had done so, and he failed to take the necessary and reasonable
measures to prevent such acts or to punish the perpetrators thereof. The execution of this campaign
is alleged to include the intentional infliction of severe pain or suffering on Bosnian Muslim or
Bosnian Croat non-combatants by inhumane treatment including sexual assaults, rape, brutal
beatings and other forms of severe maltreatment in camps, police stations, military barracks and

private homes or other locations, as well as during transfers of persons and deportations.

18. The Accused is charged under COUNT 8 with deportation as a crime against humanity
pursuant to Article 5(d) of the Statute, and under COUNT 9 with inhumane acts (forcible transfer)
as a crime against humanity pursuant to Article 5(i) of the Statute. It is alleged that between about 1
April 1992 and 31 December 1992 the Accused, acting individually or in concert with others in the
Bosnian Serb leadership, planned, instigated, ordered, committed or otherwise aided and abetted in
the planning, preparation, or execution of a campaign designed to eliminate the Bosnian Muslim
and Bosnian Croat population from the relevant ARK municipalities. It is further alleged that,
during this period, the Accused knew or had reason to know that Bosnian Serb forces under his
control were about to commit such acts or had done so, and he failed to take the necessary and
reasonable measures to prevent such acts or to punish the perpetrators thereof. Beginning in early

April 1992, Bosnian Serb police forces and other Bosnian Serb municipal organs acting at the

1949, 75 UNTS 135 (“Geneva Convention III”’); Geneva Convention Relative to the Protection of Civilian Persons in
Time of War, 12 August 1949, 75 UNTS 2 (“Geneva Convention IV”).
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direction of the Crisis Staffs deported or forcibly transferred Bosnian Muslims and Bosnian Croats
from the relevant ARK municipalities to areas under the control of the legitimate government of
Bosnia and Herzegovina (Travnik) and to Croatia (Karlovac). It is further alleged that in many
cases non-Serbs were required to sign documents stating that they were relinquishing all of their
property to the SerBiH in order for the Bosnian Serb authorities to allow them to leave or to release

them from detention facilities.

19.  The Accused is charged under COUNT 10 with unlawful and wanton extensive destruction
and appropriation of property not justified by military necessity as a grave breach of the Geneva
Conventions of 1949 pursuant to Article 2(d) of the Statute; under COUNT 11 with wanton
destruction of cities, towns or villages or devastation not justified by military necessity as a
violation of the laws or customs of war pursuant to Article 3(b) of the Statute; and under COUNT
12 with destruction or wilful damage done to institutions dedicated to religion as a violation of the
laws and customs of war pursuant to Article 3(d) of the Statute. It is alleged that between about 1
April 1992 and 31 December 1992 the Accused, acting individually or in concert with others in the
Bosnian Serb leadership, planned, instigated, ordered, committed or otherwise aided and abetted in
the planning, preparation, or execution of a campaign of these activities in the relevant ARK
municipalities. It is further alleged that, during this period, the Accused knew or had reason to know
that Bosnian Serb forces under his control were about to commit such acts or had done so, and he
failed to take the necessary and reasonable measures to prevent such acts or to punish the

perpetrators thereof.
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II. GENERAL CONSIDERATIONS REGARDING THE EVALUATION OF
EVIDENCE

20. For the purposes of the trial, evidence has been taken to mean the information which has
been put before the Trial Chamber in order to prove the facts at issue and which may take the
following forms: a) testimony, b) documents produced for the inspection of the Trial Chamber, c)
real evidence, i.e., exhibits and other material objects, and d) admissions of fact. In its final exercise
of evaluating the entire evidence the Trial Chamber has divided it under a) direct and indirect
evidence, b) original and hearsay evidence, c) primary and secondary evidence, and
d) circumstantial evidence. Hearsay and circumstantial evidence have been considered as indirect
evidence with the understanding that such evidence is as much evidence as direct evidence. With
regard to primary and secondary evidence, although in the Trial Chamber’s mind primary evidence
is the best which can be given while secondary evidence is any other inferior evidence of a relevant

document, both types have been admitted where reliability was not in question.

21. The evidence in this case has been assessed by the Trial Chamber in accordance with the
Tribunal’s Statute and its Rules of Procedure and Evidence (“Rules”) and, where no guidance is
given by those sources, in such a way as will best favour a fair determination of the case and which
is consistent with the spirit of the Statute and the general principles of law, including the principle
of in dubio pro reo, according to which, doubt must be resolved in favour of the accused.'® Every
criminal trial involves two issues: first, that the crimes charged have been committed and, second,
that an accused is responsible for those crimes. The object of evidence is to ascertain the truth of the
facts with respect to these two issues, in order to enable the Trial Chamber to arrive at a conclusion,

because its duty is to decide the issues solely upon the evidence before it.

22. The Accused is entitled by Article 21(3) of the Statute to a presumption of innocence. This
presumption places on the Prosecution the burden of establishing the guilt of the Accused, i.e. the
burden of proving all the facts and circumstances which are material and necessary to constitute the
crimes charged and the Accused’s criminal responsibility. That burden remains upon the
Prosecution throughout the entire trial; it never changes. In accordance with Rule 87(A) of the
Rules, the Prosecution must establish the Accused’s guilt beyond reasonable doubt. The approach
taken by the Trial Chamber has been to determine whether the ultimate result of the whole evidence
1s weighty and convincing enough to establish beyond reasonable doubt the facts alleged and,

ultimately, the guilt of the Accused, as charged in the Indictment.

16 Rule 89(B) of the Rules.
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23.  In determining whether the guilt of the Accused has been established to this standard with
respect to each particular count in the Indictment, the Trial Chamber has been careful to consider
whether there is any reasonable explanation of the evidence accepted by it other than the guilt of the
Accused.'” This is so because any ambiguity must accrue to the Accused’s advantage. As stated by
the Appeals Chamber, if there is another conclusion which is also reasonably open from that
evidence, and which is as consistent with the innocence of an accused as with his or her guilt, he or

she must be acquitted.'®

24. The fact that the Defence has not challenged certain factual allegations contained in the
Indictment does not imply that the Trial Chamber has accepted these alleged facts to be proved. For
each individual fact alleged by the Prosecution the burden of proof remains with it."”
Article 21(4)(g) of the Statute provides that no accused shall be compelled to testify against
himself. In this case, the Accused made use of his right to remain silent and did not give evidence or
any statement. No unfavourable inference was drawn therefrom. The Trial Chamber acknowledges
that silence by the Accused may not be used as evidence to prove guilt and may not be interpreted

as an admission.

25. In evaluating the evidence of the witnesses that gave evidence viva voce, the Trial Chamber
has considered their demeanour, conduct and character as far as this was possible. With regard to all
witnesses, it has also considered the probability, consistency and other features of their evidence,
including the corroboration which may be forthcoming from other evidence and the circumstances
of the case. The Trial Chamber has been conscious throughout that the credibility of witnesses
depends upon their knowledge of the facts upon which they give evidence, their disinterestedness,
their integrity, their veracity and the fact that they are bound to speak the truth in terms of the
solemn declaration taken by them. The Trial Chamber has also kept in mind that the fact that a
witness gives evidence honestly is not in itself sufficient to establish the reliability of that evidence.
The issue is not merely whether the evidence of a witness is honest; it is also whether the evidence
is objectively reliable.”” The Trial Chamber has been conscious, throughout, that evidence about

facts that occurred ten or more years prior to giving evidence, involves inherent uncertainties due to

7 Prosecutor v. Zejnil Delali¢, Zdravko Mucic (aka “Pavo”), Hazim Deli¢ and Esad Landzo (aka “Zenga”), Case No.
IT 96-21-A, Judgement, 20 February 2001 (“Celebici Appeal Judgement”), para. 458.

'8 Celebici Appeal Judgement, para. 458.

1 prosecutor v. Dragoljub Kunarac, Radomir Kovac¢ and Zoran Vukovi¢, Case No. IT-96-23-A &IT-96-23/1-A,
Judgement, 12 June 2002 (“Kunarac Appeal Judgement”), paras 63 and 65.

0 See, e.g., Celebici Appeal Judgement, paras 491, 506; Prosecutor v. Zoran Kupreskic, Mirjan Kupreskic, Vlatko
Kupreskic¢, Drago Josipovic and Viadimir Santic¢ (aka “Vlado”), Case No. IT-95-16-A, Judgement, 23 October 2001
(“Kupreskic¢ Appeal Judgement), paras 34-40; Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic,
Case No. IT-96-23-T &IT-96-23/1-T, Decision on Motion for Acquittal, 3 July 2000 (“Kunarac Rule 98bis Decision”),
para. 8; Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, Case No. IT-96-23-T &IT-96-23/1-T,
Judgement, 22 February 2001 (“Kunarac Trial Judgement”), paras 561-562.
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the vagaries of human perception and recollection. The lack of detail in relation to peripheral

. . . ... . . 21
matters was in general not regarded as necessarily discrediting their evidence.

26. The Trial Chamber has also taken into account the extent of any inconsistency between the
oral evidence of the witnesses at trial and their respective statements given prior to trial, if such
statements, or parts thereof were admitted into evidence. The Trial Chamber accepts that in some
instances a witness’ oral evidence will not be identical to the information given in such statement.
The reason for this is that a witness may be asked questions at trial not previously asked or may,
through questioning, remember details previously forgotten. In general, the Trial Chamber has not
treated minor discrepancies between the evidence of various witnesses, or between the evidence of
a particular witness and a statement previously made by that witness, as discrediting their evidence
where that witness had nevertheless recounted the essence of the incident charged in acceptable

detail >

27. In some cases, only one witness has given evidence of an incident with which the Accused
is charged or otherwise involving the Accused. The Appeals Chamber has held that the testimony of
a single witness on a material fact does not, as a matter of law, require corroboration.” Still, in such
a situation, the Trial Chamber has scrutinised the evidence of such witnesses with circumspection

. . . . 24
and in some instances decided not to rely on such evidence.

28. As regards hearsay evidence, the Trial Chamber reiterates that it is well settled in the
practice and jurisprudence of this Tribunal that hearsay evidence is admissible. The approach taken
by the Trial Chamber has been that, since such evidence is admitted to prove the truth of its
contents,” it ought to be satisfied that such evidence is reliable for that purpose, in the sense of
being voluntary, truthful and trustworthy, as appropriate. For this purpose, the Trial Chamber has
considered both the content of the hearsay statement and the circumstances under which the
evidence arose,”® or, as Judge Stephen described it, considered that the probative value of a hearsay

statement will depend upon the context and character of the evidence in question.27 The absence of

2 prosecutor v. Milorad Krnojelac, Case No. IT-97-25-T, Judgement, 15 March 2002 (“Krnojelac Trial Judgement”),
para. 69; Kunarac Trial Judgement, para. 564.

? Krnojelac Trial Judgement, para. 69.

3 Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-A, Judgement, 24 March 2000 (“Aleksovski Appeal
Judgement”), para. 62; Krnojelac Trial Judgement, para. 71.

** Krnojelac Trial Judgement, para. 71.

» Tadic Decision on Defence Motion on Hearsay, 5 August 1996 (“Tadic Decision on Defence Motion on Hearsay™)
paras 15-19; Prosecutor v. Tihomir Blaskic¢, Case No. IT-95-14-T, Decision on the Standing Objection of the Defence
to the Admission of Hearsay with no Inquiry as to its Reliability, 21 January 1998 (“Blaskic Decision on the Standing
Objection of the Defence to the Admission of Hearsay with no Inquiry as to its Reliability”), para. 10.

% Tadi¢ Decision on Defence Motion on Hearsay, paras 15-19.

7 Prosecutor v. Dusko Tadic¢ (aka "Dule"), Case No. IT-94-1, Separate Opinion of Judge Stephen on the Prosecutor's
Motion Requesting Protective Measures for Victims and Witnesses, 10 August 1995 (“Separate Opionion of Judge
Stephen on Tadic Protective Measures Motion™), p. 3.
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the opportunity to cross-examine the person who made the statements, and whether the hearsay is
"first-hand" or more removed, have also been considered relevant to the probative value of the
evidence.”® The approach adopted by the Trial Chamber has been to consider that the fact that a
piece of evidence is hearsay does not necessarily deprive it of probative value, but it is
acknowledged that the weight or probative value to be afforded to that evidence will usually be less
than that given to the testimony of a witness who has given it under a form of oath and who has
been cross-examined, although even this will depend upon the infinitely variable circumstances

. . 2
which surround hearsay evidence.”

29. In the present case, the documentary evidence has been voluminous and is of particular
importance. Where any factual question has arisen as to the admissibility of a piece of evidence, the
Trial Chamber has adopted the principle that the burden of proof lies on the party seeking to
introduce that evidence to prove to the satisfaction of the Trial Chamber that it is admissible. In
addition, the Trial Chamber has, throughout the entire exercise, followed the principle that the
Prosecution must prove the admissibility of such evidence beyond reasonable doubt, whereas the

Defence is only required to prove the admissibility of its evidence on a balance of probabilities.30

30. In the course of the trial, several documents were tendered in evidence by the Prosecution
which were contested by the Defence. Some of these objections were made by way of written
motion,” while others were orally objected to during sittings. Similarly, there were a small number
of documents tendered into evidence by the Defence which were contested by the Prosecution.
Almost all these documents were admitted with the cavear that the Trial Chamber, in its final
deliberations, would consider the respective submissions of the parties, the reliability of these
documents and ultimately their probative value in the overall context of the evidence received
before deciding what weight to give them, if any at all. The first exercise carried out by the Trial
Chamber in the whole process of maturing its final decision was to examine each and every
document objected to by the parties with a view to deciding on their reliability and probative value.
Since the reasons for the various objections vary according to the type of document challenged, the

applicable criteria vary too. The criteria applied are set out in the following section.

% Blaskic¢ Decision on the Standing Objection of the Defence to the Admission of Hearsay with no Inquiry as to its
Reliability, para. 12.

% Separate Opionion of Judge Stephen on Tadic Protective Measures Motion, pp. 2-3.

* Vasiljevic Trial Judgement, para. 282. See also R. v. Mattey [1995] 2 Cr App R 409; Rush v. DPP [1994] RTR 268.

31 See, e.g., Objection to OTP Exhibits, Bosanski Petrovac Municipality, 19 May 2003; Objection to OTP Exhibits,
Celinac Municipality, 6 June 2003; Objection to OTP Exhibits, Tesli¢ Municipality, 26 May 2003; Objection to OTP
Exhibits, Bosanska Krupa Municipality, 30 June 2003.
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31. The Defence submits that a document “for which there is no evidence of authorship or
authenticity” is unreliable and can carry no weight.32 In particular, the Defence contests the
admissibility of all those documents tendered by the Prosecution which do not bear a signature
and/or a stamp and/or a date or are in any other manner devoid of an element required for their
authenticity. The fact that a document is unsigned, undated or unstamped does not necessarily
render that document non-authentic. Consequently, the Trial Chamber did not consider unsigned,
undated or unstamped documents, a priori, to be void of authenticity. Keeping in mind at all times
the principle that the burden of proving authenticity remains with the Prosecution, the Trial
Chamber reviewed all these documents, one by one, and is satisfied that the Prosecution has proved
their authenticity beyond reasonable doubt. In order to assess the authenticity of documents, the
Trial Chamber considered them in light of evidence as to their source and custody and other
documentary evidence and witness testimony. In addition, even when the Trial Chamber was
satisfied of the authenticity of a particular document, it did not automatically accept the statements
contained therein to be an accurate portrayal of the facts. Indeed, the Trial Chamber evaluated these

statements in light of the entire evidence before it.

32. The Defence also contests the reliability of all those documents which originate from the
Agency for Investigation and Documentation (“AID”) and local Public Security Service (SDB)
offices in BiH, particularly those in Sarajevo and Bihac. In this context, the Defence made several
submissions including allegations against AID and the SDB in BiH in general as being unreliable
sources, and against a particular officer of AID, a certain Zijad Ibri¢, who took statements from
several witnesses or was present during some statements, to several of which he appended his
signature. The Defence has suggested that the content of some of these statements may have been
fabricated or altered by Zijad Ibri¢, who may have also forged the signature of one or more persons
on such statements. It was also suggested that AID itself engaged in forging documents. Of course,
the Defence does not carry the onus of proving that any of these documents are forged, unreliable or
inadmissible: the onus rests at all times with the Prosecution that these documents are authentic,
reliable and admissible. The Trial Chamber has examined all these documents one by one and has
come to the conclusion that there is nothing in the evidence which sheds serious doubt on these
documents and that the Prosecution has proved beyond reasonable doubt not only their authenticity
but also their reliability. The Defence, althouth it carries no burden of proof, has made reference to
some court proceedings in Sarajevo against senior AID officials involving also some alleged
forgeries and suggested that the signatures of some witnesses may have have been forged. But these

matters were not pursued any further, and the Trial Chamber does not consider that the

32 Defence Final Brief (confidential), pp. 2-3.
33 See, e.g., Order on the Standards Governing the Admission of Evidence, paras 18-20.
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Prosecution’s proof of authenticity of the relevant documents has been shaken by them. The Trial
Chamber has also considered that the viva-voce witnesses, whose signatures supposedly had been

forged, excluded this possibility.

33. The Defence objects to all newspaper articles and reports introduced into evidence by the
Prosecution, submitting that they are unreliable, that they amount to hearsay, that some of them
come from hostile sources prone to propaganda and that the Accused has not been given the
possibility of cross-examination or confrontation of evidence.” Regarding newspaper reports, the
Defence also submits that a newspaper article is a witness statement and is not admissible in
accordance with Rule 92bis.”> The Trial Chamber does not agree that a newspaper article 1s a
witness statement or that such evidence has been tendered as such. Consequently, the Trial
Chamber, at no time, has treated the newspaper reports and articles as witness statements but
merely as newspaper reports and articles admissible as documentary evidence under the procedural
practice of this Tribunal, particularly that relating to hearsay evidence but with the limitations set
out above.’® The same applies to several unauthored scripts of what were allegedly radio and/or
television news broadcasts. The Trial Chamber considers that, when reliable, newspaper reports and
articles and similar items of evidence challenged may be important not only because they originate
from the time of the events they report upon but also because they very often corroborate the
information provided by other evidence and confirm that the facts referred to are public and
generally known. As such, they can be an appropriate instrument for verifying the truth of the facts

of a case.”’

34. The Defence also challenges the admissibility of the intercepted telephone conversations
between various persons, including in a number of instances the Accused himself, which the
Prosecution has tendered into evidence. This Trial Chamber already dealt with several aspects of
admissibility relating to these documents in its decision of 3 October 2003, admitting them and
reserving for its final deliberation, decisions as to whether there are any intercepts tendered in
evidence the authenticity of which has not been proved beyond reasonable doubt and which should,
therefore, be excluded and decisions as to the probative value to give to each of the intercepts that
remain. Having gone through all the evidence relating to their origin, custody and other facts
relevant for the purpose of establishing reliability, as well as other evidence on persons and events

to which they relate, the Trial Chamber is satisfied that the Prosecution has proved beyond

* Defence Final Brief (confidential), pp. 7-8; See, e.g., Objection to OTP Exhibits, Celinac Municipality, 6 June 2003;
Objection to OTP Exhibits, Tesli¢ Municipality, 26 May 2003.

% See, e.g., Objection to OTP Exhibits, Celinac Municipality, 6 June 2003.

36 See para. 28 supra.

37 The newspaper reports and articles that the Trial Chamber has made use of for the purposes of its deliberations are
those the authenticity of which could not in any way be doubted.

13
Case No.: IT-99-36-T 1 September 2004



reasonable doubt the authenticity of all these intercepts and the reliability of the source from which
they originatc::.38 The Trial Chamber is also satisfied beyond reasonable doubt of their reliability
even though the chain of custody was not perfect. In reaching its conclusion the Trial Chamber
made an allowance for this, as well as for the fact that there is evidence that these intercepts, or
most of them, were in some way edited, allegedly to remove material which was personal and not
relevant to the authorities that had ordered the interception. In assessing the probative value of these
documents, the Trial Chamber has also kept in mind the fact that they were obtained by the Muslim
leadership in BiH, although this fact does not render them unreliable. Because of all this, the Trial
Chamber decided to apply caution in evaluating the probative value of each of these intercepts
before finally deciding they presented absolutely no real problem as to their authenticity and
therefore proceeded to make use of them in its deliberations. The Trial Chamber also finds that
there is a sufficient explanation for some discrepancies in the dates of some of the tapes which does

not in any way affect their reliability.

35. The Trial Chamber considered circumstantial evidence as being such evidence of
circumstances surrounding an event or offence from which a fact at issue may be reasonably
inferred.”® Since crimes are committed very often when witnesses are not present, and since in
criminal trials, especially in cases like the ones before this Tribunal, the possibility of establishing
the matter charged by the direct and positive testimony of eye-witnesses or by conclusive
documents is problematic or unavailable, circumstantial evidence may become a critical ingredient
not only for the Prosecution but also for an accused. The individual items of such evidence may by
themselves be insufficient to establish a fact, but, taken together, their collective and cumulative
effect may be very revealing and sometimes decisive.* The Trial Chamber has embraced the
principle that “it is no derogation of evidence to say that it is circumstantial.”*' Consequently, the
Trial Chamber has not considered circumstantial evidence to be of less substance than direct
evidence. In evaluating circumstantial evidence, the Trial Chamber has taken notice of the
definition arrived at by the Trial Chamber in the Krnojelac case, namely: “Evidence of a number of
different circumstances which, taken in combination, point to the existence of a particular fact upon

which the guilt of the accused depends because they would usually exist in combination only

3 The Trial Chamber refers in particular to the evidence of Predrag Radic in which he identifies the voices of Radovan
Karadzi¢, Radislav Vukié , the Accused and himself: Predrag Radi¢, T.22156-22157, ex. P2382.13, “Intercept”.
% May, R., Criminal Evidence, 3" Edition, (Sweet & Maxwell Ltd), London, 1995.
40 «[_.]Thus it may be in circumstantial evidence - there may be a combination of circumstances, no one of which would
raise a reasonable conviction or more than a mere suspicion, but the whole taken together may create a conclusion of
§uilt with as much certainty as human affairs can require or admit of”: Exall (1866) 4 F. & F. 922, 929.

! Taylor, Weaver and Donovan (1928) 21 Cr. App. R. 20, 21.
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because a particular fact did exist.”"” The Trial Chamber added that such a conclusion must be the

. . 43
only reasonable conclusion available.

36. Finally, the Trial Chamber has taken into consideration the evidence given against the
former co-accused Momir Tali¢, whose case was severed from that of the Accused and who
subsequently passed away, as far as it is relevant to the case against the Accused. Moreover, the
findings by the Trial Chamber in relation to other individuals named in the evidence as well as in
the Indictment have been based on the evidence given in this trial and were made for the purpose of
this trial. They have not been made for the purpose of entering criminal convictions against those
other individuals who are not in any way bound by the findings made in this trial, and will be able

to challenge fully any evidence given in this trial that may implicate them.

2 Krnojelac Trial Judgement, para. 67. 5
* Krnojelac Trial Judgement, para. 67 (emphasis in original). The Krnojelac Trial Chamber referred to the Celebici
Appeal Judgement, para. 458.

15
Case No.: IT-99-36-T 1 September 2004



III. PRELIMINARY ISSUES RAISED BY THE DEFENCE

37. The Defence Final Brief raises a number of preliminary issues. These can be broadly
grouped into four different categories. The first category concerns submissions on the weight of
documents admitted in evidence in this case, and as such these Defence submissions involve
considerations regarding the evaluation of documentary evidence which have already been

addressed elsewhere in this judgement. “

38. The Defence Final Brief then goes on to enumerate a series of “factors impacting the
application of the burden of proof beyond reasonable doubt”.*> The Defence requests the Trial
Chamber to consider these factors “to insure that the burden [of proof] is fairly applied and the
[P]rosecution is strictly held to its burden”.*® The first of these factors, the Defence submits, is the
danger that the Trial Chamber may have developed an unintentional bias against Serbs that may
have an impact upon the Trial Chamber’s deliberations.*” The second of these factors is the need for
the Trial Chamber to view the events from 1990 to 1992 in the former Yugoslavia “from a Balkan
perspective”, for the reason that, “to a large extent the events of that time were shaped by the
history, politics, and culture of the region”.*® Finally, the Defence Final Brief also mounts a

challenge to the Indictment, and argues that the Prosecution has failed to properly plead its case

against the Accused.

A. Unintentional Bias against Serbs

39. The Defence submits that there is a danger that the Trial Chamber’s deliberations may be
informed by an unintentional bias against Serbs, as a result of “the nature of the allegations raised
not only in this trial but in other cases before this Tribunal and in the international press and

- ar 49
community”.

40. The Defence submission is difficult to comprehend. Rule 15(B) lays down the procedure for
a party to apply for the disqualification and withdrawal of a Judge or Judges for lack of impartiality.
It is obvious that the Defence is abundantly aware of this Rule because it has already made use of it

in this case.”® For this reason, the Trial Chamber does not understand the Defence to be applying for

* Defence Final Brief (confidential), pp. 2-3, 7-8. See II supra, “General considerations regarding the evaluation of
evidence”.

* Defence Final Brief (confidential), pp. 3-10.

46 Defence Final Brief (confidential), p. 3.

* Defence Final Brief (confidential), pp. 3- 4.

*8 Defence Final Brief (confidential), p. 4.

¥ Defence Final Brief (confidential), pp. 11-21.

%0 See Joint Motion to Disqualify the Trial Chamber Hearing the Brdanin-Tali¢ Trial, filed jointly on 25 April 2002 by
the Defence for the Accused and the Defence of his then co-Accused Momir Tali¢ pursuant to Rule 15(B) of the Rules;
see also Decision on Joint Motion to Disqualify the Trial Chamber Hearing the Brdanin-Tali¢ Trial, 3 May 2002;
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the disqualification of the Judges of the Trial Chamber pursuant to Rule 15(B). The Defence is
instead “challeng[ing]” the Trial Chamber “to decide this case upon the law and facts and to dispel

this ubiquitous concern that a Serb cannot get a fair trial”.”’

41. The source of the supposed bias against Serbs alleged by the Defence is not clear. The
Defence argues that, in this case as in other cases before the Tribunal, the majority of the atrocities
are attributed to Bosnian Serbs, who, in addition, face public opprobrium, and that these factors

may result in the Trial Chamber developing an unintentional bias against Serbs.’*

42. The Defence submission is misconceived and unfortunate for a number of reasons. In the
first place, the Trial Chamber does not need to be “challenged” or reminded to decide the case
against the Accused on the basis of the law as it stood at the time relevant to the Indictment and on
the evidence before it. It is its duty to do so, and the Judges of the Trial Chamber, being
professional judges, are constantly aware of this duty. Article 21(2) of the Statute guarantees the
Accused a “fair and public hearing”, an integral component of which is the fundamental right of the
accused to be tried before an independent and impartial tribunal. The Statute also requires judges to
be “persons of high moral character, impartiality and intc::grity”.5 3 Before taking up their duties,
each judge must make a solemn declaration committing himself or herself to performing those
duties “honourably, faithfully, impartially and conscientiously”.* It is the duty of the Trial
Chamber to decide what, if any, is the individual criminal responsibility to be ascribed to an
accused, irrespective of nationality, religion, ethnicity or other grounds. As stated in the
jurisprudence of this Tribunal,

Judges in every domestic system of justice need to put aside any identification with a particular

group based on religion, ethnicity, gender or other traits, characteristics or grounds. Similarly, they

must put aside any of these bases of identification in relation to any accused who appear before

them. Their ability to do so, and to consider nothing but the evidence presented to them in
deciding on an individual’s guilt, constitute a touchstone of their role as judges. So it is at the

International Tribunal.’
43. The Tribunal functions on the basis of a presumption of impartiality of any judge sitting on
the bench.”® Whilst the Accused is entitled to challenge this impartiality, the Defence has not

advanced any grounds that would substantiate or justify such challenge, while at the same time it

Decision on Application for Leave to Appeal Against Judge Schomburg’s Decision on the Disqualification of a Judge
Dated 3 May 2002, 20 June 2002, wherein a bench of the Appeals Chamber rejected Talié¢’s application for leave to
appeal.

3! Defence Final Brief (confidential), p. 4.

> Ibid.

>3 Article 13 of the Statute.

>*Rule 14 (A) of the Rules.

5 Prosecutor v. S'esvelj, Case No.IT-03-67-PT, Decision on Motion for Disqualification, 10 June 2003 (“S’esvelj
Disqualification Decision”), para. 3.
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presents this concern about anti-Serb bias as a ubiquitous one. For this reason, the Trial Chamber
finds that the Defence submission is groundless, because it amounts to nothing else but an uncalled-
for repetition of the absolute unsupported suggestion that the Trial Chamber may be biased against
the Serbs. The Trial Chamber also considers it to be irresponsible. The Defence overlooks that the
Security Council intended the establishment of the Tribunal, inter alia, as a means to “contribute to

the restoration and maintenance of peace”.”’ As stated by Trial Chamber 1,

by holding individuals responsible for the crimes committed, it was hoped that a particular ethnic
or religious group (or even political organisation) would not be held responsible for such crimes
by members of other ethnic or religious groups, and that the guilt of the few would not be shifted

to the innocent.5

The Trial Chamber firmly upholds this view. The Defence submission is therefore rejected.

B. The need to view events from a historical and cultural perspective

44. The Defence submits that a number of considerations of this nature should inform the Trial
Chamber’s deliberations, notably, the political culture in the former Yugoslavia, the danger that the
evidence given at trial may have been the object of “partisan distortion to further one’s cause or
settle a score”, the confusion that in many respects shrouded the events of 1990-1992 so that “things
[were] not always what they appear”, the fact that weapons defined power and authority, calling
into question the very existence of accountable government, and the impact on the events of 1990 to
1992 of “historical events and the individual and collective memories of World War II” and of

similar instances of ethnic cleansing elsewhere in the territory of the former Yugoslavia.59

45. This submission may be addressed in brief. Under normal circumstances, the fact that the
Judges of the Trial Chamber were not intimately familiar with the events of 1990 to 1992 in the
territory of the former Yugoslavia, might create a situation in which the submission of the Defence
would have carried some weight. In this case, however, the Trial Chamber has been greatly assisted
in assessing the evidence before it, with due regard for the relevance of the particularities of the
time and place of the events alleged, by the reports and testimonies of the expert witnesses Robert

Donia and Paul Shoup, appearing for the Prosecution and the Defence respectively, and by the

%% Decision on Joint Motion to Disqualify the Trial Chamber Hearing the Brdanin-Tali¢ Trial, 3 May 2002, para. 26; see
also Celebici Appeal Judgement, para. 697.

T UN Security Council Resolution 808, S/RES/808 (22 February 1993).

3 Prosecutor v. Momir Nikoli¢, Case No. IT-02-60/1-S, Sentencing Judgement, 2 December 2003 (“Momir Nikolic¢
Sentencing Judgement™), para. 60. See also Provisional Verbatim Record of the 3217™ Meeting of the Security Council,
25 May 1993, Statement by the Representative of the United States: “Truth is the cornerstone of the rule of law, and it
will point towards individuals, not peoples, as perpetrators of war crimes. And it is only the truth that can cleanse the
ethnic and religious hatreds and begin the healing process”.

% Defence Final Brief (confidential), pp. 4-9. The Defence includes the unreliability of newspaper articles within this
enumeration. As stated earlier, however, the Trial Chamber has dealt with this submission: see Il supra, “General
considerations regarding the evaluation of evidence”.
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thorough coverage of the relevant events by both the Prosecution and the Defence. In addition, the
site visit to several locations charged in the Indictment has enabled the Trial Chamber to assess
better the terrain, locations, distances and other topological aspects. The remaining Defence
submissions on this ground quite simply amount to submissions on the sufficiency of the evidence.
The Trial Chamber will therefore not entertain them here since they are properly addressed in the
factual findings elsewhere in this judgement. The Defence submissions on this ground are therefore

rejected.

C. Challenge to the Indictment

46. The Defence submits that the Prosecution’s repeated failure to comply with the decisions on
the form of the Indictment in this case and with the pleading practice of the Tribunal must be fatal
to its attempt to secure a conviction against the Accused based upon responsibility pursuant to
Article 7(1) and 7(3).60 According to the Defence, as a result of the defects in the form of the
Indictment, all allegations on these bases must be dismissed because the Prosecution has failed to

inform the Accused promptly and in detail of the nature and cause of the charge against him.®'

47. The Prosecution responds that “[t]he issue of the sufficiency of the Indictment has been
fully and finally litigated between the [p]arties”, and that “[u]nder the principles of res judicata and
the doctrine of laches, the [Trial] Chamber should not revisit this issue”.%? In addition, it submits

that “[b]y any standard, the Indictment is legally sound”.*®

48. Defects in the form of the Indictment are brought to the Trial Chamber’s attention by way of
preliminary motions. These are governed by Rule 72, according to which they shall be disposed of
“before the commencement of the opening statements provided for in Rule 84”.% As stated by the
Appeals Chamber, “[n]ormally, an allegation pertaining to the vagueness of an indictment is dealt
with at the pre-trial stage by the Trial Chamber, or, if leave to pursue an interlocutory appeal has
been granted, under Rule 72(B)(ii), by the Appeals Chamber”.* The Defence has failed to put
forward any convincing reason why the Trial Chamber should exceptionally deal with alleged
defects in the form of the Indictment at this late stage. On the contrary, the Defence was given

ample opportunity to raise these during the pre-trial phase, which lasted well over two years.*® For

% Defence Final Brief (confidential), pp. 11-17.

%! Defence Final Brief (confidential), pp. 16, 20-21.

62 Prosecution’s Response to Defence Final Brief, 16 April 2004 (“Prosecution’s Response”) (confidential), paras 1, 5.
% Prosecution’s Response (confidential), para. 6.

% Rule 72(A)(ii) of the Rules.

63 Kupreskic¢ Appeal Judgement, para. 79; see also Prosecution v. Tihomir Blaski¢, Case No. IT-95-14-A, Judgement,
29 July 2004 ( “Blaskic¢ Appeal Judgement”), para. 223.

% See Annex B, “Procedural background”, infra.

19
Case No.: IT-99-36-T 1 September 2004



the sake of illustrating this point, it is worth recounting this aspect of the pre-trial phase of

proceedings in some detail.

49. The original Indictment against the Accused and then co-Accused Tali¢ was confirmed on
14 March 1999.7 On 16 December 1999, the Prosecution filed an Amended Indictment that
considerably expanded the range of charges against the two.”® On 8 February 2000, the Tali¢
Defence filed a motion alleging defects in the form of the Amended Indictment.* In its decision on
the form of the Amended Indictment, the Trial Chamber recounted some of the general pleading
principles of the Tribunal and ordered the Prosecution to file a further amended indictment
complying with those pleading principles.70 At this time, the Defence for the Accused also filed a
motion challenging the form of the Amended Indictment.”' In determining this motion, the Trial
Chamber reiterated its order that the Prosecution file a further amended indictment complying with
the pleading principles set out in its previous decision. In addition, the Prosecution was ordered to
plead, with greater specificity, the precise nature of the individual criminal responsibility of the two

1 ’73

accused.”” The Prosecution’s Further Amended Indictment was filed on 12 March 200 to which

the Tali¢ Defence again filed an objection.74 A decision on the form of the Further Amended

175

Indictment was rendered on 26 June 200 The Prosecution’s Third Amended Indictment was

%’ Indictment, 14 March 1999.

% Amended Indictment, 16 December 1999.

% Motion for Dismissal of the Indictment, 8 February 2000. However, no decision about the form of the Amended
Indictment was forthcoming until February 2001. In the meantime, however, the Pre-trial Judge drew the Prosecution’s
attention to the “very apparent lack of particularity in the Amended Indictment”, and warned it to start work: Status
Conference, 17 November 2000, T. 214 et seq. The reasons for the delay are explained in the decision itself: Decision
on Objections by Momir Talic¢ to the Form of the Amended Indictment, 20 February 2001, paras 4-8.

7 Ibid., para. 55.

"I Motion Objecting to the Form of the Amended Indictment, 5 February 2001. On 31 August 1999, the Defence for the
Accused had filed a pleading entitled “Motion to Dismiss Indictment”’, which addressed the sufficiency of the
supporting material submitted for confirmation of the Indictment against the Accused, and which the Trial Chamber
subsequently dismissed. See Decision on Motion to Dismiss Indictment, 5 October 1999. The Defence for the Accused
filed an interlocutory appeal against that decision: Interlocutory Appeal from Decision on Motion to Dismiss
Indictment, 12 October 1999. This was rejected by the Appeals Chamber as improperly filed: Decision on Interlocutory
Appeal from Decision on Motion to Dismiss Indictment Filed Under Rule 72, 16 November 1999. In addition, on 2
May 2001, the Defence for the Accused filed a further motion in which it sought the dismissal of the Indictment, but not
for alleged defects in its form. Instead, it raised the issue of the resources at its disposal and complained about
inequality of arms: Motion to Dismiss the Indictment, 2 May 2001. This motion was dismissed by the pre-trial Judge:
Decision on Second Motion by Radoslav Brdanin to Dismiss the Indictment, 16 May 2001.

"2 Decision on Objections by Radoslav Brdanin to the Form of the Amended Indictment, 23 February 2001, para. 18.

3 Further Amended Indictment, 12 March 2001.

™ Preliminary Motion Based on the Defects in the Form of the Indictment Dated 12 March 2001, 5 April 2001. At the
Status Conference held on 18 May 2001, the Pre-trial Judge foreshadowed his view that the Prosecution had failed to
properly plead the intent requirement for a “common purpose” crime and advised the Prosecution to file an additional
response to the Tali¢ Defence motion dealing with this issue: Status Conference, 18 May 2001, T.313-316. The
Prosecution subsequently filed a supplementary response together with a request for leave to amend the Further
Amended Indictment in relation to the “common purpose” allegation: Prosecution’s Supplementary Response to
“Preliminary Motion Based on the Defects in the Form of the Indictment Dated 12 March 2001” Filed by the Accused
Monmir Tali¢ and Request for Leave to Amend the Further Amended Indictment, 22 May 2001.

> Decision on the Form of Further Amended Indictment and Prosecution Application to Amend, 26 June 2001. The
Trial Chamber granted the Prosecution leave to make the amendments it had requested, and, in addition, the Prosecution
was ordered to make a series of other changes, some of which were directed towards further clarifying the joint criminal
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filed on 16 July 2001.”° Once again, the Tali¢ Defence filed an objection to the form of the
indictment and the Trial Chamber issued a corresponding decision on 21 September 2001, where it
ordered the Prosecution to amend this indictment further.”’ The Prosecution’s Fourth Amended
Indictment was filed on 5 October 2001."”® The Tali¢ Defence filed yet another objection to the form
of this indictment,79 which on this occasion was rejected in the Trial Chamber’s decision of 23
November 2001.*> The Prosecution complied with the pre-trial Judge’s order that the Prosecution

file a corrected version of the Fourth Amended Indictment on 10 December 2001.%!

50.  The Tali¢ Defence were unsuccessful in seeking leave to appeal the Trial Chamber’s
decision of 23 November 2001 and sought to raise again the issue of defects in the form of the
Indictment by way of motion.*> As a result, on 22 January 2002, before the commencement of trial
proceedings in this case,® the Trial Chamber issued a decision stating, infer alia, that it did not
consider it appropriate to revisit the adequacy of the Fourth Amended Indictment, since in its view
all the challenges made to the Fourth Amended Indictment had been finally determined in the Trial
Chamber’s Decision of 23 November 2001.%* Thus, on 22 January 2002, the Trial Chamber held as
follows:

[The Fourth Amended Indictment] stands and Tali¢’s argument that it has not yet been finalised
cannot be sustained.

It is true that the [P]rosecution has been required to make numerous amendments to the indictment
in this case so as to clarify the nature of its case against each of the accused and to ensure that the
[i]lndictment conforms with the pleading practices of this [Trial] Chamber and the Tribunal more
generally. Far from infringing the rights of the accused, the Trial Chamber has rigorously upheld
his right to know and understand the case that he must meet at trial.

The second argument raised by Talic is that the [i]ndictment is vague. As rightly pointed out in the
Prosecution Response, Tali¢’s complaints about the vagueness of the [i]ndictment have already

enterprise pleaded in the Indictment. This decision was modified on 2 July 2001: Decision Varying Decision on Form
of Further Amended Indictment, 2 July 2001.

76 Third Amended Indictment, 16 July 2001.

"7 Preliminary Motion Based on the Defects in the Form of the Indictment of 16 July 2001, 30 July 2001; Decision on
Form of Third Amended Indictment, 21 September 2001.

8 Prosecutor’s Fourth Amended Indictment and Request for Leave to Amend, 5 October 2001. The Prosecution had, in
fact, already made the amendments in the Fourth Amended Indictment and sought retrospective permission from the
Trial Chamber for these.

7 Preliminary Motion Based on the Defects in the Form of the Indictment of 5 October 2001, 22 October 2001.
Indictment related issues were the subject of lengthy discussions during the Status Conference held on 6 September
2001.

% Decision on Form of Fourth Amended Indictment, 23 November 2001. The Prosecution was permitted to retain some
of the amendments that were the subject of its motion for leave to amend, but others were struck from the Fourth
Amended Indictment. The Trial Chamber refused the Prosecution leave to amend the Indictment with respect to Stara
Gradiska.

8! Order (regarding the form of Fourth Amended Indictment), 7 December 2001; Corrected Version of Fourth Amended
Indictment, 10 December 2001.

%2 Request for Dismissal, 29 November 2001.

% Trial proceedings began on 23 January 2002.

% Decision on “Request for Dismissal” filed by Momir Tali¢ on 29 November 2001, 22 January 2002, para. 11; see also
Decision on Form of Fourth Amended Indictment, 23 November 2001.
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been extensively litigated before the Trial Chamber. The Trial Chamber will not re-open those
debates.”

51. This position continues to apply at present.86 The Defence for the Accused was given the
opportunity to challenge the form of the indictment during the pre-trial phase of the case, and in fact
did so on one occasion. By way of contrast, the Tali¢ Defence made extensive use of this
opportunity. It is accordingly not now open to the Defence to allege defects in the form of the
Indictment. If, as now suggested, the Defence remained dissatisfied with the Indictment despite the
Trial Chamber’s Decisions in this regard as a result of the manner in which the Prosecution
implemented the Trial Chamber’s instructions, it should have pursued the matter when it was open

to it to do so, i.e., at the pre-trial sta\ge.87

52. Additionally, even if the Trial Chamber were to entertain the Defence submissions at this
late stage, the Trial Chamber is satisfied that the Defence challenges to the form of the Indictment
are unjustified. The Trial Chamber is embarking on this exercise solely because of its concern to
ensure in any case that the Accused has not been tried or found guilty on the basis of a vague
indictment. In the first place, the alleged defects of form that the Defence now seeks to raise
resemble to a very large extent those that it raised earlier, in the only instance when it challenged
the form of the Indictment. Then, as now, the Defence was challenging the specificity of pleading in
the Indictment of the Accused’s alleged responsibility pursuant to Article 7(1) and Article 7(3).** As
illustrated above, these challenges were addressed, fully litigated and finally decided upon by the
Trial Chamber at the pre-trial stage of proceedings.” In the second place, the Trial Chamber finds
that the material facts regarding the alleged responsibility of the Accused pursuant to Article 7(1)
and 7(3) have been set out throughout the Indictment with enough detail to have informed the

Accused of the nature and cause of the charges against him. The material facts are properly pleaded

% Decision on “Request for Dismissal” filed by Momir Tali¢ on 29 November 2001, 22 January 2002, paras 7-8.

% In the meantime, during the trial phase, the Indictment was amended twice more, but those amendments do not
concern the issue at hand. See Annex B, “Procedural background” infra.

%7 In addition, the Defence were on notice as early as February 2001 that the Trial Chamber held the view that “[i]t is
not the function of a Trial Chamber to check for itself whether the form of an indictment complies with the pleading
principles which have been laid down. It is, of course, entitled proprio motu to raise issues as to the form of an
indictment but, unless it does so, it waits until a specific complaint is made by the accused before ruling upon the
compliance with the indictment with those pleading principles. This is fundamental to the primarily adversarial system
adopted for the Tribunal by its Statute”: Decision on Objections by Momir Tali¢ to the Form of the Amended
Indictment, 20 Feb 2001, para. 23 (footnotes omitted).

% Motion Objecting to the Form of the Amended Indictment, 5 February 2001, paras 3-13. Reply to Prosecution’s
Response to “Motion Objecting to the Form of the Amended Indictment” filed by the Accused Brdanin on 5 February
2001, 12 February 2001.

% mter alia, Decision on Objections by Radoslav Brdanin to the Form of the Amended Indictment, 23 February 2001,
para. 18, where the Prosecution was ordered to file an amended indictment which would comply with the pleading
principles previously announced by the Trial Chamber and plead, as material facts, the precise role of both accused and
the nature of the alleged individual criminal responsibility of both. Furthermore, many of the challenges subsequently
mounted by Tali¢ were successful and lead to the gradual refinement and eventual finalisation of the Indictment with
respect to the two accused.
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in the Indictment. The sufficiency of the evidence is addressed in the factual findings elsewhere in

this judgement. The Defence submission is therefore rejected.
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IV. GENERAL OVERVIEW

A. Background to the armed conflict in Bosnia and Herzegovina

53. Following the occupation of the Kingdom of Yugoslavia in 1941 by the German Nazi
regime, the independent State of Croatia, which included BiH, was established. The State was
governed by a group of extreme Croat nationalists, known as UstaSa. The UstaSa regime was
particularly brutal in the Bosnian Krajina, where tens of thousands of Serbs, Jews and Roma were
systematically killed in extermination camps because of their religion and ethnicity.” A significant
number of members of the Bosnian Muslim community collaborated with the UstaSa and the

Germans during the war.”'

54. After the Second World War, the People’s Republic of Bosnia and Herzegovina, later
renamed Socialist Republic of Bosnia and Herzegovina (“SRBH”)’* was created as one of the six
republics in the Socialist Federal Republic of Yugoslavia (“SFRY”), the successor state of the
Kingdom of Yugoslavia. The SRBH was the only republic without a single majority nationality. It
was populated primarily by Bosnian Serbs, Bosnian Muslims and Bosnian Croats.”> While there
were differences in their cultural heritage and religious tradition, the three groups had much in

common and peacefully coexisted for most of the time.**

55.  Marshal Tito’s death in 1980 and the disintegration of the ruling League of Communists of
Yugoslavia in the first months of 1990 resulted in a power vacuum and the emergence of nationalist
parties throughout the country.”” The Party for Democratic Action (“SDA”™), established by Bosnian
Muslims, was formed in early spring 1990 as the first of the three main nationalist parties of the

SRBH.”® The Croatian Democratic Union (“HDZ”) and the Serbian Democratic Party (“SDS”’) were

% Robert Donia, T. 832-833, 1203-1204; ex. P53, “Expert Report of Robert Donia”, pp.21-23; Jovica Radojko,
T. 20069; ex. DB376, “Expert Report of Paul Shoup”, pp. 10-11.

I Ex. P53, “Donia Report”, p. 21.

%2 While the abbreviation BiH refers to a territorial unit, the acronym SRBH refers to a political unit.

% In 1953, the ethnic composition of BiH was as follows: Muslims constituted 31.3% of the population, Serbs
constituted 44.4% of the population and Croats constituted 23.0% of the population. According to the 1991 census,
during which it was possible to declare “Yugoslav” as an ethnicity, the ethnic composition of BiH has changed to some
extent: Muslims constituted 43.7% of the population, Serbs constituted 31.4% of the population and Croats constituted
17.3% of the population of BiH: Ex. DB1, “The War in Bosnia and Herzegovina”, book co-written by Paul Shoup, p.
27. The Trial Chamber recognises that the terms "ethnic identity" or "ethnicity" may not describe the distinguishing
features of Bosnian Muslims, Bosnian Croats and Bosnian Serbs in their entirety, since other factors, such as religion
and nationality, are of importance. Nevertheless, for the sake of brevity and following the trend of other Trial
Chambers of the Tribunal, this Trial Chamber has opted for this term for the purposes of this judgement.

% Robert Donia, T. 824-827, 1207, 1313; ex. P53, “Expert Report of Robert Donia”, pp.23-24; BT-19, T. 20696
(closed session).

% Robert Donia, T. 822-823; ex. P53, “Expert Report of Robert Donia”, pp. 25-26.

% The Constitution of SRBH was amended in 1989 and 1990 to allow for the holding of multi-party elections. In the
early months of 1990, the SRBH Parliament approved the formation of political parties, but prohibited the organisation
of parties on the basis of nationality or religion. However, in June 1990, this restriction was deemed unconstitutional by
the SRBH Constitutional Court: Robert Donia, T. 839-840, 1215-1216; Patrick Treanor, T. 20881-20890.
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formed later that spring.97 These three parties agreed not to politically attack each other and to join

their efforts to exclude the League of Communists from power.98

56. In November 1990, the first multi-party elections were held in BiH, whereby the people
voted for the Assembly of the SRBH, the Presidency of the SRBH and the municipal and local
Assemblies in all the municipalities in BiH.” The SDA, SDS and HDZ collectively won an
overwhelming majority of the votes.'” The vote accurately portrayed the polarisation amongst the
ethnic communities taking place in BiH at the time.'”" Pursuant to a power sharing agreement
reached prior to the elections, the SDA, having obtained a majority at the republican level, was
allowed to designate the President of the seven person Presidency. Alija Izetbegovi¢ was appointed
to this position. The SDS designated the President of the Assembly of the SRBH,
Momcilo Krajis$nik, and the HDZ designated the President of the Executive Council, i.e., the Prime

.« e . 102
Minister, Jure Pelivan.

57. Cooperation among the three nationalist parties was initially good, even enthusiastic, in the
euphoria that followed the defeat of the League of Communists. However, the break-up of the
SFRY commencing in 1991 resulted in the deterioration of both the situation in BiH in general and
the relations between the ethnicities in particular.103 On 25 June 1991, the Parliaments of Slovenia
and Croatia respectively issued declarations of independence, which led to armed conflicts in both
these break-away republics. In Slovenia, the JNA withdrew after a 10-day war. In Croatia, the war
lasted longer. The Croatian army was opposed by the JNA and by local paramilitary groups
organised by Croatian Serbs and Serbs from the Republic of Serbia.'” On 2 January 1992, the
hostilities in Croatia came to a provisional halt with a ceasefire agreement between the JNA and

Croatia. UN forces (United Nations Protection Force — “UNPROFOR”) were deployed to maintain

7 Robert Donia, T. 841-842, 1216; Patrick Treanor, T. 20881-20890. As to the structure of the SDS, it had a Main
Board and Municipal Boards that responded to the Main Board. In mid-1991, a regional structure was set up, which
lasted until September 1992: Predrag Radic, T. 22114.

% Robert Donia, T. 842; ex. P53, “Expert Report of Robert Donia”, p. 38.

% Patrick Treanor, T. 18701-18703.

100 Robert Donia, T. 845, 1222; ex. P35, “Expert Report of Robert Donia”, p. 40. In the Chamber of Citizens of the
SRBH, out of the 130 seats, the SDA obtained 43 seats, the SDS 34 seats and the HDZ 21 seats. The remaining 32 seats
went to the SK-SDP (11), the SRSJ (11), the SK-SDP/DSS (4), the DSS (1), the MBO (2) the SRS/DP-Mostar (1) and
the SSO-DS/EKO (2). In the Chamber of Municipalities of the SRBH, out of the 110 seats, the SDA obtained 43 seats,
the SDS obtained 38 seats and the HDZ obtained 23 seats. The remaining 6 seats went to the SK-SDP (3), the SRSJ (1),
the SK-SDP/DSS (1) and the SPO (1): ex. DBI1, “The War in Bosnia and Herzegovina”, book co-written by Paul
Shoup, p. 54.

"9l Ex. DB376, “Expert Report of Paul Shoup”, p. 15.

192 Robert Donia, T. 846, 1222-1223; ex. P53, “Expert Report of Robert Donia”, pp. 40-41.

1% BT-19, T. 20696 (closed session); ex. DB376, “Expert Report of Robert Donia”, p. 15.

104 Robert Donia, T. 835.
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peace.105 On 15 January 1992, the European Community recognised the new states of Slovenia and

. 106
Croatia.

58. The war and the secession of Slovenia and in particular of Croatia had a significant impact
on the socio-political situation in BiH.'"” From late summer 1991, many military aged men from
BiH were mobilised to join the JNA in order to fight in Croatia. A large number of Bosnian Serbs
responded, but Bosnian Muslims and Bosnian Croats, supported by their respective leaders,

108

generally did not. ™ This led to increased tension between the ethnicities, especially in the Bosnian

Krajina region bordering Croatia.'”

59. As from the autumn of 1991, another source of anxiety and stress for the people in the
Bosnian Krajina was the demeanour of the soldiers returning from the battlefields in Croatia. These
soldiers often behaved in a threatening manner towards Bosnian Muslims and Bosnian Croats. They

110
In some

would insult people and fire their guns at houses, shops or religious buildings.
municipalities, shops or private homes belonging to Bosnian Muslims or Bosnian Croats were
blown up or set on fire.'"' There were several incidences in which returning Bosnian Serb soldiers

killed Bosnian Muslims.''?

60. In addition, the influx of Serb refugees from Croatia in large numbers caused housing
problems in the Bosnian Krajina. Their stories about the war in Croatia and how they were
dismissed from their jobs and expelled from their homes contributed to the build-up of fear amongst
Bosnian Serbs and to the rise of tensions between the ethnic communities.'' Furthermore, the

conflict in Slovenia and Croatia had a disastrous impact on the economy of BiH. The flow of goods

195 Robert Donia, T. 837.

1% Robert Donia, T. 1142-1143.

107 BT-19, T. 20696 (closed session); Asim Egrli¢, T. 10524-10525; Vahid Mujkanovié, ex. P1980, 92bis statement,
2299903; Naum Goli¢, T. 23468; Mirko Dejanovic, T. 23148-23149.

1% Indeed, Alija Izetbegovic encouraged the Bosnian Muslims not to respond to mobilisation calls: Idriz MerdZanié, ex.
P1148, T. 7719; Mirsad Mujadzié, T. 13341-13343; Muharem Murselovi¢, ex. P1542, T.2685-2686, 2830-2833;
Asim Egrlié, T. 10525; ex. P858, “Announcement” by the Klju¢ SDA; BT-90, T. 17039-17040 (closed session); BT-21,
T. 8230-8232 (closed session); BT-30, ex. P1541, T. 5730 (under seal); BW-1, T. 23309-23310 (closed session).

109 BT-13, T.4583 (closed session); Amir DZonli¢, T. 2308-2309; BT-7, T.3104-3105 (closed session);
Mirsad Mujadzi¢, T. 3773; Atif Dzafié, ex.P1123, 92bis statement, 2004672; Husein éajié, T. 8978;
Muhamed Filipovié, T. 9363; Asim Egrli¢, T. 10525; ex. P1138, “Minutes” of Klju¢ SDS meeting dated 20 September
1991; BT-79, T. 11368 (closed session); Vahid Mujkanovié, ex. P1980, 92bis statement, 2299903; BT-90, T. 17040-
17041 (closed session); BT-23, T. 6409, 6438; BT-21, T. 8230-8232 (closed session), Faik Biscevié, T. 7014-7015;
Jovica Radojko, T. 20039-20040; Adil Osmanovic, T. 16546.

10 Muharem Krzié, T. 1439-1440; BT-7, T. 3041-3042 (closed session); BT-22, T. 4407; Jusuf Arifagi¢, ex. P554,
T. 7056-7057; Atif DZafié, ex. P1123, 92bis statement, 2004677; BT-26, T. 9101 (closed session); Muhamed Filipovié,
T. 9362; Samir Dedi¢, T. 10455-10456; Asim Egrli¢, T. 10525; BT-23, T. 6409; Grgo Stoji¢, T. 6766; Faik Biscevié,
T. 7014-7017, 7113.

1 Adil Osmanovi€, T. 16555; Atif Dzafi¢, ex. P1123, 92bis statement, 2004677; Naum Goli¢, T. 23490-23495.

"2 Muhamed Filipovi¢, T. 9400-9401; Atif Dzafié, ex P1123, 92bis statement, 2004677-2004678; BT-26, T. 9112
(closed session).
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between the republics was interrupted and the whole of the SFRY was affected by hyper-

. . 114
inflation.

61. In this atmosphere of tension the three main nationalist parties, having separate national
agendas with conflicting interests, failed to reconcile their differences and started moving in
opposite directions. Most importantly, they disagreed on the question of the constitutional status of
BiH. While the SDA and the HDZ promoted the secession of the SRBH from the SFRY, the SDS
strongly advocated the preservation of Yugoslavia as a state, in order to ensure that the Serbs would
continue to live together in a single state, and would not become a minority in an independent
Bosnian state.'"> On 15 October 1991, SDS President Radovan KaradZi¢ made an impassioned
speech before the Assembly of the SRBH in Sarajevo, indicating the possibility that Bosnian
Muslims could disappear as a group if they declared the independence of the SRBH from the
SFRY. SDA President Alija Izetbegovic¢ responded that KaradZi¢’s threatening message and its
method of presentation illustrated why the SRBH might be forced to separate from the SFRY.''®
After the Republican Assembly of the SRBH had adjourned for the day and the SDS delegation had
departed, HDZ and SDA delegates reconvened without them and passed a “Declaration of

Sovereignty”, a measure that moved the SRBH a step closer to independence.'"”

62. On 24 October 1991, the SDS Deputies in the Assembly of the SRBH, in a meeting of their
club, established a separate Assembly of the Serbian People in Bosnia and Herzegovina (“SerBiH
Assembly”) and elected Mom¢ilo Krajisnik as its President.''® The SerBiH Assembly authorised a

plebiscite of the Serbian people of BiH on the question of whether or not they wanted BiH to

3 Muharem Krzi¢, T. 1572; Zijahudin Smailagic¢, T. 2103, 2140; BT-20, T. 5292-5295 (closed session); BT-13,
T. 4744 (closed session); BT-42, ex. P564, T. 2033-2035 (under seal); BT-79, T. 11351-11352 (closed session); BT-21,
T. 8649 (closed session); BT-92, T. 19786-19787, 19881 (private session); BT-19, T. 20707, 20754 (closed session).

114 Mevludin Sejmenovié, T. 12236-12237; Paddy Ashdown, T. 12387-12389; Muharem Murselovi¢, T. 12625-12626;
BT-96, T. 17667-17671 (closed session); BT-92, T. 19881-19884 (closed session); Jovica Radojko, T. 20230-20232;
BT-7, T. 2975-2976 (closed session); Mirko Dejanovié, T. 23144-23145; BT-19, T. 20719, 20745 (closed session).

5 BT-79, T. 11441, 11449, 11659 (closed session); Mirsad Mujadzic, ex. P1601, T. 3629; BT-104, T. 18634 (private
session); BT-19, T. 20601-20604, 20696-20703 (closed session). See also ex. DB376, “Expert Report of Paul Shoup”,
p. 12: “The Serbs of Bosanska Krajina were, of necessity, deeply attached to Yugoslavia, given their ethnically isolated
position in Bosnia. They were recruited into the ranks of the Partisan movement for this reason. For this reason as well,
they were one of the centres of resistance to the formation of an independent Bosnian state in 1991 and 1992 when
Yugoslavia disintegrated”.

16 Ex. P2656.1, “Extract of transcript of session of the SRBH Assembly”, dated 15 October 1992, Radovan Karadzié
addressing Alija Izetbegovic: “This is the road that you want Bosnia and Herzegovina to take, the same highway of hell
and suffering that Slovenia and Croatia went through. Don’t think you won’t take Bosnia and Herzegovina to hell and
Muslim people in possible extinction. Because, Muslim people will not be able to defend itself if it comes to war here”;
ex. P53, “Expert Report of Robert Donia”, p. 59; Robert Donia, T. 1113-1114; Patrick Treanor, T. 18709, 18741; ex.
DB376, “Expert Report of Paul Shoup”, p. 18.

""" Ex. P53, “Expert Report of Robert Donia”, p. 59.

"8 Ex. P21, “Stenograph”, taken at the constituting session of the Assembly of the Serbian People of BiH on 24 October
1991; Robert Donia, T. 1114-1117; Patrick Treanor, T. 18709, 18741; ex. 2351, “Expert Report of Patrick Treanor”,
p. 96.
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remain within Yugoslavia. On 9 and 10 December 1991, the Bosnian Serbs voted overwhelmingly

to remain a part of the SFRY.'"

63. In early 1992, the SDA increased the pressure to secure independence of the SRBH from the
SFRY.' A referendum on the question of independence was held on 29 February and 1 March
1992. It was largely boycotted by the Bosnian Serbs and yielded an overwhelming majority of votes
in favour of the independence of BiH.'*' In view of the result of the referendum, on 6 April 1992,
the European Community recognised BiH as an independent state. Recognition by the US followed
on 7 April 1992.'%

64. The referendum and subsequent recognition by the international community of BiH as an
independent state increased the tension between Bosnian Serbs on the one hand and Bosnian
Muslims and Bosnian Croats on the other hand. The armed conflict in BiH broke out shortly

123
after.

B. The political agenda of the Bosnian Serb leadership

65. During the second half of 1991, it already appeared increasingly unlikely that the SRBH
would remain within the SFRY. The Trial Chamber is satisfied beyond reasonable doubt that during
this period, the Bosnian Serb leadership, including the members of the Main Board of the SDS and

other members of the SDS, as well as Bosnian Serb representatives of the armed forces, formed a

19 gy, P1817, “Radio Bosanski Petrovac Broadcast”; Robert Donia, T. 1121-1122; Muharem Krzi¢, T. 1754-1755.
Non-Serbs were allowed to vote, but they did so on separate coloured ballots that were counted separately. Very few
Croats and Muslims did vote: Robert Donia, T. 1118-11121.

120 0n 15 January 1992, the European Community’s Badinter Commission recommended that a referendum be held on
the question of independence of the SRBH: Robert Donia, T. 1143, 1227-1228; Patrick Treanor, T. 20962-20965; ex.
DB161, “Opinion on Recognition”. On 17 December 1991, the foreign ministers of the European Community approved
the procedure for allowing the SFRY’s republics to apply for independence, and created a commission to assess any
applications received. The Badinter Advisory Commission to the European Community thereafter invited applications
from these republics in order to evaluate their applications based on adherence to certain guidelines such as the existing
legal provisions in place for the respect of individual and minority rights: ex. P53, “Expert Report of Robert Donia”, p.
62. The idea of a referendum was energetically opposed by the SDS, which called all Serbs to boycott the referendum,
while the SDA and the HDZ leaders urged a vote in favour of Bosnian independence: Robert Donia, T. 1237-1239; ex.
P53, “Expert Report of Robert Donia”, p. 62; Muharem Krzié, T. 1754; BT-9, T. 3664-3665 (closed session); Patrick
Treanor, T.20920-20924; BT-19, T. 20607 (closed session); Mirko Dejanovi¢, T.23220. The SDS favoured the
‘Cutileiro Plan’, which provided for the cantonisation of the SRBH: Robert Donia, T. 1241-1242; ex. DB1, “The War in
Bosnia and Herzegovina”, book co-written by Paul Shoup, pp. 111, 113; ex. P53, “Expert Report of Robert Donia”, p.
70. With respect to the involvement of the international community in the BiH affairs, see ex. DB376, “Expert Report
of Paul Shoup”, p. 19.

! Robert Donia, T. 1154; Patrick Treanor, T. 20920-20924; Muharem Krzi¢, T. 1447.

122 Robert Donia, T.1155; ex. P53, “Expert Report by Robert Donia”, p. 70; ex. DB1, “The War in Bosnia-
Herzegovina”, book co-written by Paul Shoup, pp. 94-98. BiH was admitted into the United Nations on 22 May 1992:
see UN General Assembly Resolution A/RES/46/237 of 22 May 1992; Mirsad Mujadzié, ex. P1601, T. 3626.

123 Adil Draganovi¢, T. 4897; BT-19, T. 20600-20601 (closed session); Zijahudin Smailagié, T. 1947-1948; Robert
Donia, T. 1135-1137. “On 6 April the Serbs began shelling Sarajevo. On April 7 and 8, following the international
recognition of Bosnia-Herzegovina, Serb forces crossed the Drina from Serbia proper and lay siege to the Muslim cities
of Zvornik, ViSegrad, and Foca. By mid-April all of Bosnia was engulfed in war”: ex. DB1, “The War in Bosnia and
Herzegovina”, book co-written by Paul Shoup, p. 129.

28
Case No.: IT-99-36-T 1 September 2004



plan to link Serb-populated areas in BiH together, to gain control over these areas and to create a
separate Bosnian Serb state, from which most non-Serbs would be permanently removed (“Strategic
Plan”). The Bosnian Serb leadership knew that the Strategic Plan could only be implemented by the

use of force and fear.

66. On 15 October 1991, the SDS Party Council discussed strategies on how to set up a Serbian
government, which included establishing parallel government bodies, the regionalisation of BiH
and organising militarily.'**

67. During the first session of the SerBiH Assembly, held on 24 October 1991, Radovan

Karadzi¢ made it clear that the Bosnian Serbs were prepared to use force and fear to achieve their

. . 12
ends if they were otherwise unsuccessful.'”

68. In a speech given on the occasion of the “Plebiscite of the Serb People” in Sarajevo in
November 1991, Radovan Karadzi¢ instructed SDS members representing the municipalities to
impose complete Bosnian Serb authority in their respective municipalities, regions and local
communities.'””® On 11 December 1991, the SerBiH Assembly voted to recommend the
establishment of separate Serbian municipalities. The declared aim of this decision was “to break up

the existing municipalities where Serbs are not in a majority”.'”’

69. On 19 December 1991, the Main Board of the SDS issued a document entitled “Instructions
for the Organisation and Activity of Organs of the Serbian People in Bosnia and Herzegovina in
Extraordinary Circumstances” (“Variant A and B Instructions”). These instructions provided for the
conduct of specified activities in all municipalities in which Serbs lived, and essentially mapped out
the take-over of power by Bosnian Serbs in municipalities where they constituted a majority of the

128

population (“Variant A”) and where they were in a minority (“Variant B”)." = The stated purpose of

124 Ex. P2464, “Speech” by Radovan KaradZi¢ before the SRBH Assembly on 14 October 1991; ex. P20, “Minutes” of a
meeting held on 15 October 1991.

12 Ex. P21, “Stenograph”, taken at the constituting session of the Assembly of the Serbian People of BiH on 24 October
1991, according to which Radovan Karadzi¢ stated: “War will start here only if someone attempts to force the Serbs to
do something they do not want to do”.

126 Ex. P2466, “Speech” by Radovan Karadzi¢ on 1 November 1991, in which he stated: “I am kindly asking you...,
you should seise power completely and energetically... to get ready and establish your authority in your territories; in
municipalities, regions, local communities”.

127 See ex. P24, “Transcript” of the 3" session of the SerBiH Assembly, pp. 13, 25; Robert Donia, T. 1293-1295.

128 Ex. P25, “Instructions for the Organisation and Activity of Organs of the Serbian People in BiH in extraordinary
circumstances” (“Variant A and B Instructions”). The Document was published in full in Slobodna Bosna newspaper on
12 March 1992, ex. P122. It was distributed to the SDS municipal boards, Predrag Radié, T. 22167-22168, 22335;
Rajko Kalabic, T. 22576-22577, and it was discussed in the municipalities, including those not in the ARK, by the SDS
Municipal Boards and/or the Crisis Staffs. The SerBiH Assembly discussed the second phase of implementation of the
Variant A and B Instructions: ex. P102, “Conclusions of the SerBiH Assembly regarding the validity of the referendum
on the status of BiH”, p. 30; ex. P2470, “Transcript of 6™ meeting of the SerBiH Assembly”, 26 January 1992. So did
the SDS Main Board, where amongst others, Radovan KaradZzi¢ took the floor: ex. P2383.14, “Speech” by Radovan
KaradZi¢, 14 February 1992. See also ex. P2351, “Expert Report of Patrick Treanor”, p. 22.
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the Variant A and B Instructions was “to carry out the results of the plebiscite at which the Serbian
people in Bosnia and Herzegovina decided to live in a single state” and to “increase mobility and

readiness for the defence of the interests of the Serbian people”.'*

70. The Variant A and B Instructions included, amongst others, the directive that the SDS
Municipal Boards should form Crisis Staffs of the Serbian people in their respective
municipalities.13o The “tasks, measures and other activities” referred to in the Variant A and B

Instructions were to be carried out exclusively at the order of the President of the SDS."'!

71. In early 1992, while international negotiations to resolve the question of the status of BiH
were ongoing, the Bosnian Serb leadership enforced its plan to separate the territories claimed by
them from the existing structures of the SRBH and to create a separate Bosnian Serb State. On
9 January 1992, the SerBiH Assembly proclaimed the SerBiH, which on 12 August 1992 was
renamed Republika Srpska (“RS™)."* It was composed of so-called Serbian autonomous regions

and districts, which included the ARK.'?

72.  The discussions held in the SerBiH Assembly during the following couple of months
illustrated the continued determination of the Bosnian Serb leadership to establish a state in which
there would be no place for non-Serbs. In order to achieve this aim, it was foreseen that force and

fear would be used to permanently remove non-Serbs from the territory of the proclaimed

129 Ex. P25, “Variant A and B Instructions” section I, paras 1-2. The Bosnian Serb leadership was fully aware that the
establishment of Bosnian Serb authority, esEecially in areas where Bosnian Serbs were in a minority, would necessarily
entail the use of force and fear: At the 4" session of the SerBiH Assembly, held on 21 December 1991, Radovan
Karadzi¢ made the following statement: “As rational beings, we know what civil war means; the experience of Croatia
tells us exactly what civil war has done to us. Apart from causing the deaths of several hundred thousand people and
complete destruction of several hundred towns, a civil war in Bosnia and Herzegovina would also result in massive and
rapid population movements; in other words, it would lead to population homogenisation”, ex. P2467. At the same
session, Radislav Vuki¢ stated: “If the European Community goes on with its threats to recognise BiH as an
independent state, or as part of a future Independent State of Croatia, [...] there will be another Serbian uprising and
there will be massive bloodshed in which some nations, that have been subsequently created, will disappear altogether”,
ex. P2467. See also ex. DB376, “Expert Report of Paul Shoup”, pp. 6-7: “In Bosnia, the outbreak of violence could
only mean, if history was any guide, an inexorable descent into bloodshed and excess”.

130 Bx. P25, “Variant A and B Instructions”, Instruction 3. The creation of Crisis Staffs in wartime was already
envisaged in the law of the SRBH. The extraordinary aspects of the Crisis Staffs provided for by the Variant A and B
Instructions was that they were Crisis Staffs of the Serbian people, bodies established by a political party to be
composed of officials of that party and nominees of that party for various administrative functions: Patrick Treanor,
T. 18801.

31 Ex, P25, “Variant A and B Instructions”, section III.3. See also ex. P2475, “Transcript” of the 14" session of the
SerBiH Assembly, held on 27 March 1992, during which Radovan Karadzic¢ told the delegates: “The moment you
arrive in your municipalities, you must urgently form crisis staffs”. Later in his speech he repeated his exhortation,
requesting that they do this “with the full authorisation of the [SerBiH] Assembly”.

12 For ease of reference, Republika Srpska (proclaimed only on 12 August 1992) will be referred to as SerBiH
throughout the judgement.

133 Ex. P2469, “Transcript of the 5™ session of the SerBiH Assembly”, held on 9 January 1992; Robert Donia, T. 1143;
Patrick Treanor, T. 20960. See also, VI.A.1, “The establishment of the ARK”.
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SerBiH."** The Bosnian Serb leadership expressed this intention also outside SerBiH Assembly

. 135
meetings.

73. At the end of March 1992, the Bosnian Serb leadership, aiming to implement the Strategic
Plan, took the necessary measures to separate the Bosnian Serb police forces from the non-Serb
police forces and to put the Bosnian Serb police under the Bosnian Serb civilian command."*® On
27 March 1992, the SerBiH Assembly established the Serbian Ministry of Internal Affairs
(“MUP”)."*" On 16 April 1992, the Ministry of National Defence of the SerBiH issued a decision

134 At the 8" session of the SerBiH Assembly, held on 25 February 1992, Radovan KaradZi¢ made it clear that BiH
“would not be a unitary state but would consist of constituent parts... Croats say: a state community. Muslims would
say: a common state, while we say: a community of states... The Serbian people will not rest until they have attained
what they had in the time of the Nemanjic’s: their own state”, ex. P33. Vojo Kupresanin stated: “I am against any kind
of joint institution with the Muslims and Croats of BiH. I personally consider them to be our natural enemies. You
already know what natural enemies are and that we can never again live together”, ex. P33. See also BT-19, T. 20718
(closed session). At the 10™ session of the SerBiH Assembly, held on 11 March 1992, Radovan KaradZzi¢ made it clear
that nothing could succeed if something was done against the will of one ethnic community and stated that such action
“could lead only to uncontrolled processes and chaos, the result of which would be a bloody civil war with hundreds of
thousands dead and hundreds of destroyed cities... it must be assumed that the forcible and bloody removal of minority
peoples from one region to another would be carried out on a large scale in a civil war”, ex. P2473. At the 11" session
of the SerBiH Assembly, held on 18 March 1992, Radovan Karadzi¢ stated: “Rest assured, there will be no signing
before we have achieved what we want, and you all know our strategic plans. Once we have attained an independent
Serbian Bosnia and Herzegovina, independent both of the remaining two and of the central organs, the possibility will
open to us for establishing state, economic, cultural and any other links that we want. We do not have to say everything
yet. The fact is that all the telescopes are now pointed at Yugoslavia, at Bosnia and Herzegovina. The ultimate strategic
goal must still remain a secret”, ex. P2474. Momcilo KrajiSnik took the floor and stated that: “[i]n this respect, it would
be good if we could do one thing for strategic reasons: if we could start implementing what we have agreed upon, the
ethnic division on the ground. That we start determining the territory, and once the territory is determined, it remains to
be established in additional negotiations, whose authorities are to function and in what way”, ex. P2474. Biljana Plavsic¢
added that: “Regarding what has been said earlier, this must be made reality on the ground...”, ex. P2474. Also during
this session, Miroslav Vjestica (deputy from Bosanska Krupa) discussed the establishment of the Serbian MUP and
national defence and stated that “we must take possession of all our Serbian territories, physically, with our own
territorial defence, our Serbian police”, ex. P2474. At the 12™ session of the SerBiH Assembly, held on 24 March 1992,
Radovan Karadzi¢ made it clear that not only was there a plan to take over the territory, but also that it was ready to be
Put into effect: ex. P26, “Stenograph”.

% On 15 October 1991, the same day when SDS President Radovan KaradZi¢ made an impassioned speech before the
Republican Assembly of the SRBH in Sarajevo, indicating the possibility that Muslims could disappear as a group if
they declared the independence of the SRBH from the SFRY, at a meeting of the SDS Party Council, one of its
members noted that “[t]his evening we must shed the illusion that a form of co-existence with the Muslims and Croats
can be found”, see speech of Tudor Dutina, ex. P20, “Minutes” of meeting held on 15 October 1991. On 28 February
1992, at a meeting of the SDS Deputies Club, Radovan Karadzic stated: “Muslims cannot live with others. We must be
clear on that. They could not live with the Hindu, who are as peaceful as sheep... There can be no discussion here. Yes,
they set up the Bosnian Krajina there, and in two years’ time you would have problems again to separate each and every
village there because they will overwhelm you with their birth-rate and their tricks. We cannot allow that to happen”,
ex. P34, “Transcript”, p. 36. On 6 March 1992, the ARK Regional Board of the SDS gave a press conference at which it
was stated that it was “justified and necessary to consolidate ethnic territories in Bosnia and Herzegovina” and that if
talks failed “the Serbian people will have no other solution but to take up arms and use them to protect its territory”, ex.
P121.

136 At the 12™ session of the SerBiH Assembly, held on 24 March 1992, Radovan Karadzi¢ stated that: “At a desired
moment ... we can form whatever we want. There are reasons why this could happen in two or three days... At that
moment, all the Serbian municipalities, both the old ones and the newly established ones, would literally assume control
of the entire territory of the municipality concerned... Then, at a given moment... there will be a single method used
and you will be able to apply it in the municipalities you represent, including both things that must be done as well as
how to do them. How to separate the police force, take the resources that belong to the Serbian people an take command
The police must be under the control of the civilian authority, it must obey it, there is no discussion about that — that’s
the way it must be”, ex. P26, “Stenograph”.

37 0On 31 March 1992, Mom¢ilo Mandi¢, Assistant Minister of Internal Affairs in BiH, sent a telex to all security
centres and all the public security stations around the SerBiH, informing them of the establishment of the Serbian
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on the establishment of the Territorial Defence (“TO”) as an army of the SerBiH, putting the
command and control of the TO with municipal, district and regional staffs, as well as the staff of
the SerBiH TO. In the same decision the Ministry of National Defence of the SerBiH declared an
imminent threat of war and ordered public mobilisation of the TO in the entire territory of the
SerBiH. Moreover, the formation of TO staffs in the newly established Bosnian Serb municipalities

was ordered.'*®

74. In April 1992, Radovan Karadzi¢ and Nikola Koljevi¢ showed a map of the future BiH,
according to which seventy per cent of the territory of BiH would be covered by the SerBiH. A few
months later this map was a reality, as the Bosnian Serb forces controlled exactly those areas which

according to the map would constitute the territory of the SerBiH."*’

75. During the 16" session of the SerBiH Assembly that took place on 12 May 1992, at a time
when the armed conflict had already begun, Radovan Karadzi¢ articulated the six strategic goals of
the Serbian People of Bosnia and Herzegovina.'* The first and most fateful goal was the
“separation from the other two national communities — separation of states”.'*' The other goals
concerned the establishment of a corridor between Semberija and Krajina; the establishment of a
corridor in the Drina Valley; the establishment of a border on the Una and Neretva rivers; the
division of the city of Sarajevo into Serb and Muslim sectors; and, finally, securing access to the sea

for the SerBiH.'*

76. In essence, these strategic goals constituted a plan to seise and control territory, establish a

Bosnian Serb state, defend defined borders and separate the ethnic groups within BiH.'"

77. The Trial Chamber is satisfied beyond reasonable doubt that the first strategic goal entailed

the permanent removal of a significant part of the non-Serb population from the territory of the

Ministry of Internal Affairs (MUP), decision taken at a meeting of the SerBiH Assembly, held on 27 March 1992, at
which the Constitution of the SerBiH was ceremonially promulgated, ex. P2366. See also Patrick Treanor, T. 18781.

138 Ex. P153, “Decision of the SerBiH Ministry of Defence”, signed by Bogdan Suboti¢, dated 16 April 1992. On 4 May
1992, the Regional Secretariat for National Defence, headed by Lieutenant Colonel Milorad Saji¢, ordered full
mobilisation in the ARK: ex. P167, “Decision”. See also BT-21, T. 8356-8358 (closed session); Dobrivoje Vidié,
T. 23068-23071.

39 BT-19, T. 20635 (closed session).

19 Ex. P50, “Minutes” of the 16" session of the SerBiH Assembly, held on 12 May 1992 in Banja Luka. The Preamble
to the speech states as follows: “The Serbian side in Bosnia and Herzegovina, the President, the Government, the
Council for National Security, which we have set up, have formulated strategic priorities, that is to say, the strategic
$oals for the Serbian people”.

*' Ex. P50, “Minutes”, pp. 13-14: “Separation from the other two national communities — separation of states.
Separation from those who are our enemies and who have used every opportunity, especially in this century, to attack
us, and who would continue with such practices if we were to continue to stay together in the same state”. See also
Ewan Brown, T. 19235.

"> Ex. P50, “Minutes”, pp. 13-14.

143 Ewan Brown, T. 19233. See also ex. P2416, “Expert Report of Ewan Brown”, p. 25.
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1% When the policy discussions at the 16™ session of the SerBiH

planned Bosnian Serbian state.
Assembly on the movement of population are seen in connection with the inﬂammatory,145
combative'*® and derogatory'”’ comments towards the non-Serb population of Bosnia and
Herzegovina made during that same session, it becomes evident that non-Serbs were viewed as a
constant threat and that significant numbers of them were to be permanently removed from the
territory claimed by the Bosnian Serbs. A comment by Dragan Kalinié, a delegate from Sarajevo
and later SerBiH Health Minister, is of note: “Have we chosen the option of war or the option of
negotiation? I say this with a reason, and I must add that, knowing who our enemies are, how
perfidious they are, how they cannot be trusted until they are physically, militarily destroyed and

crushed, which of course implies eliminating and liquidating their key people”.'*

78. The 16™ session of the SerBiH Assembly represents the culmination of a political process.
At this session, not only were the strategic goals of the Serbian people of Bosnia and Herzegovina
articulated, but the SerBiH Assembly also took a fundamental step towards the implementation of
these goals: the establishment of the Army of the Serbian Republic of Bosnia and Herzegovina
(“VRS™),'* which was put under the supreme command of the Presidency of the SerBiH.""
General Lieutenant Colonel Ratko Mladic accepted the position as Commander of the Main Staff of

the VRS,"" in the obvious knowledge that the policy expressed during the 16™ session of the

' Ex. P50, “Minutes” of the 16" session of the SerBiH Assembly, held on 12 May 1992 in Banja Luka, during which
Radovan Karadzi¢ stated: “We do not want to get a state which has a huge number of those who are against that state”,
p. 16. Miroslav Vjestica (deputy from Bosanska Krupa), on the same occasion, stated that already there were “no more
Muslims in the Serbian municipality of Bosanska Krupa... Will they have a place to return to? I think it is unlikely after
our President told us the happy news that the right bank of the Una river was the border”. See also comments from other
delegates to that effect: Tritko Radi¢, p. 20, and Aleksa Milojevié, p. 35. See further Ewan Brown, T. 19236, 19241-
19242; ex. 2416, “Expert Report of Ewan Brown”, pp. 25-26; Paul Shoup, T. 24562-24563.

14 Bx. P50, “Minutes”, pp.8, 12. For example, references by Radovan KaradZi¢ to “Militant Islamic fundamentalism”
and Bosnia becoming “a stronghold of Islamic, primarily Turkish, interests in Europe”.

14 Ex. P50, “Minutes”, p. 33. For example, comment by Dusan Kozi¢ that “the enemy — Ustasas and Mujahedin — must
be defeated by whatever means are necessary”’.

7 Ex. P50, “Minutes”, p. 27. For example, the comment by Milan Novakovi¢ that Muslims “co-operate best when
there is Serbian rule, that is what they react to best, when there is Serbian authority, there is peace in the house”.

148 Ex. P50, “Minutes”, p. 22. During the same session of the SerBiH Assembly, the comment of Dragan Kalini¢ was
positively approved by the Accused: ibid., p. 29; Milorad Dodik, T. 20484; Mevludin Sejmenovié, T. 12111-12112.

149 When SerBiH was renamed Republika Srpska on 12 August 1992, the denomination of the army also changed from
“Army of the Serbian Republic of BiH” to “Army of the Republika Srpska” (VRS). For ease of reference, the Trial
Chamber will use “VRS’ throughout the judgement, even when it refers to events prior to 12 August 1992.

150 gy P50, “Minutes”, p. 60, Ewan Brown, T. 19232-19133; ex. P 2416, “Expert Report of Ewan Brown”, pp. 32-35;
Mirko Dejanovié, T. 23210-23212; Osman Selak, T. 12905-12908, 13262-13267; Muharem Murselovié, T. 12292. The
composition of the Presidency of the SerBiH changed several times during the first year, and the number of members
varied from two to five, but consisted of persons from the same group of people throughout the period: Radovan
Karadzié, Nikola Koljevié, Biljana Plavs$i¢, Momcilo Krajisnik and Branko Peric: ex. P2352, “Addendum to Expert
Report of Patrick Treanor”, pp. 99-100. During the 16™ session of the SerBiH Assembly, Ratko Mladi¢ noted that
“command was to be exercised from the President through the Main Staff to subordinate units, that there was to be a
unified political and military command and control system, that the framework of the army was to consist of Corps and
that absolute obedience was to be implemented and discipline established through legal measures”, ex. P50, “Minutes”;
see also ex. P2416, “Expert Report of Ewan Brown”, p. 32. The Army of the Serbian Republic of BiH, later renamed
VRS, was formally established on 19 May 1992.

13! Ratko Mladi¢ was appointed Chief of the VRS Main Staff as from 12 May 1992, see ex. P2416, “Expert report of
Ewan Brown”, p. 33, note 97.
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SerBiH Assembly would necessarily involve the massive forcible permanent removal of the non-
Serb population from the territory of the proclaimed SerBiH, and accepting that the VRS would be
instrumental in implementing this policy. In fact, he affirmed that he shared the views of the
Bosnian Serb political leadership.””* General Lieutenant Colonel Ratko Mladi¢ and his immediate

subordinates transformed these political strategic goals into operational imperatives for the VRS.'?

79. The Trial Chamber is convinced that the six strategic goals of the Serbian People of Bosnia
and Herzegovina articulated at the 16™ session of the SerBiH Assembly were far from political
rhetoric. They constituted the political manifesto of the Bosnian Serb leadership and turned out to
be the driving factor behind the actions of the Bosnian Serb armed forces, shaping the events in BiH

from May 1992 onwards.'™*

C. The implementation of the Strategic Plan in the Bosnian Krajina

80. Prior to the outbreak of the armed conflict, the SDS started waging a propaganda war which
had a disastrous impact on the people of all ethnicities, creating mutual fear and hatred and
particularly inciting the Bosnian Serb population against the other ethnicities. Within a short period
of time, citizens who had previously lived together peacefully became enemies and many of them,
in the present case mainly Bosnian Serbs, became killers, influenced by a media, which by that
time, was already under the control of the Bosnian Serb leadership."” The use of propaganda was
an integral part of the implementation of the Strategic Plan and created a climate where people were

prepared to tolerate the commission of crimes and to commit crimes.

81.  As far as the Bosnian Krajina in particular is concerned, in August 1991, a paramilitary

group, known as the "Wolves of Vujcak’ and supported by the SDS, took over the TV transmitter

132 Ex. P50, “Minutes” of the 16™ session of the SerBiH Assembly, held on 12 May 1992 in Banja Luka, pp. 41, 47,
during which Ratko Mladi¢ stated: “...the head of the dragon of fundamentalism lies beneath our hammer. The enemy
has attacked with all its might from all directions. And it is a common enemy, regardless whether it is the Muslim
hordes or Croatian hordes. It is our common enemy. What is important now is either to throw both of them out
employing political and other moves, or to organise ourselves and throw out one by force of arms, and we will be able
to deal with the other... We are creating an army which will defend, successfully, the traces of our fathers have left
behind and protect our children from the conquering ambitions of Nazi mercenaries”. Ratko Mladié¢ further stated that
he understood the forcible removal of the Muslims to mean genocide, ex. P2416, “Expert report of Ewan Brown”, p. 26.
13 See ex. P2419, “Analysis of Combat Readiness and Activities of the VRS 19927, issued by VRS Main Staff in April
1993, p. 159: “...the strategic objectives of our war which were promptly defined and set before the Main Staff of the
Army of the SerBiH, the Commanders and the units, served as a general guideline upon which we planned the actual
operations... The main staff of the Army translated the set objectives and tasks into general and individual missions of
the army of the SerBiH and of the individual operational and tactical formations... with the goals being specifically
defined...”. See also ex. P2416, “Expert Report of Ewan Brown”, pp. 29-32. As to the influence of the SDS on all
levels of command, see ex. P 2419, “Analysis of Combat readiness and activity of VRS in 1992”, issued by VRS Main
Staff in April 1993. See also. VI.C.3, “The authority of the ARK Crisis Staff with respect to the army”.

'3 Ex. P2416, “Expert Report of Ewan Brown”, pp. 29, 32.

33 BT-19, T. 20654 (closed session); Ivo Atlija, ex. P1527, T. 5549; BT-94, T. 17997, 18165-18166; BT-9, T. 3305-
3306 (closed session); ex. P121, “News item” regarding a press conference by the SDS Regional Board of the ARK,
6 March 1992; ex. DB376, “Expert Report of Paul Shoup”, p. 6.
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on Mount Kozara."”® The frequencies were redirected and, consequently, most municipalities in the
Bosnian Krajina could no longer receive TV and radio programmes from Sarajevo, but only
programmes from Belgrade and occasionally from Croatia and, from March 1992 onwards also
from Banja Luka."””” Bosnian Muslim and Bosnian Croat employees of TV and radio stations as

well as of most newspapers were dismissed and replaced by Bosnian Serbs.'®

82. Beginning from that period, the tenor of the message spread by the SDS through the media
was that the Bosnian Serbs were threatened with persecution and genocide by the Bosnian Muslims
and Bosnian Croats and that they had to protect themselves in order to avoid the repetition of crimes
committed against the Serbs during the Second World War." Several political figures of the SDS
appeared in the media on a regular basis making discriminatory speeches, insulting and degrading
Bosnian Muslims and Bosnian Croats, with the obvious aim of creating fear and hatred amongst the
ethnic groups and inciting the Bosnian Serbs against other ethnicities.'® Pictures of mutilated
soldiers were published and rumours that crimes were committed against Bosnian Serbs were

spread.'®’ Some Bosnian Serb intellectuals and members of the Serb Orthodox Church also

' In August 1994, during the celebration of the third anniversary of the take-over of Mt. Kozara, Vojo Kupresanin
stated: “We knew even back then that a state cannot be a state without its radio, TV, and other media, and without its
currency. We, in the assembly of the former Bosnia and Herzegovina, knew that nothing could be achieved with the
Muslims and Croats, the anti-Serbian coalition, and we were happy to part ways with them. We began the parting with
the Autonomous Region and continued with the takeover of the relay", ex. P1532 ,”Videotape”. See also Dobrivoje
Vidi¢, T. 23043-23046; Mevludin Sejmenovié, T. 12239-12245, 12315.

ST BT-9, T. 3216-3217, 3255, 3642 (closed session); BT-11, T. 3878-3879, 4138-4139 (closed session); BT-7, T. 3119
(closed session); Mevludin Sejmenovi¢ T. 12239-12243; Muhamed Filipovié, T. 9295-9296, 9347-9348; Muhamed
Sadikovic, T. 18346-18347; Ahmet Hidi¢, T. 16300-16303. Asim Ergli¢, T. 10644, dates the disappearance of Sarajevo
TV to mid-April 1992. See also ex. P543, “Glas newspaper article”, dated 16 October 1991, reporting about the
takeover of the transmitter.

158 Witness BT-9, T. 3305-3306, 3319-3327, 3678-3680 (closed session). Exceptionally, the composition of the staff of
the newspaper Oslobodenje was multi-ethnic throughout the conflict, Muharem Krzic, T. 1449-1450.

159 BT-11, T. 3915, 4135, 4149 (closed session); Muharem Krzié, T. 1440; BT-9, T. 3512-3513 (closed session); BT-94,
T. 17997, see also ex. P2326 (under seal); Atif Dzafi¢, ex. P1123, 92bis statement, 2004677; ex. P855, “Radio Klju¢
Broadcast”, Joint Announcement by the Serb Orthodox Church and the SDS; Muhamed Filipovié¢, T. 9318; Adil
Draganovié, T. 5741; Mevludin Sejmenovié, ex. P1533, T. 4552; Muharem Murselovié, ex. P1542, T. 2687. The Trial
Chamber bears in mind that by this time, the Bosnian Serbs were not yet at war with the Bosnian Muslims.

160 BT-22, T. 4410-4411; BT-9, T. 3199-3200, 3265, 3431 (closed session); Amir Dzonli¢, T. 2308. Muslims were
described by the media as Islamic fundamentalists, extremists or fanatics, as ‘Green Berets’, ‘Turks’ or ‘Balijas’, while
the Croats were referred to as ‘Ustasas’: ex. P2326 (under seal); Amir DzZonlié, T. 2307; Muharem Krzié, T. 1469;
Nurset Sivac, ex. P1547, T. 6658.

161 Ag an example of such a picture, see ex. P510; BT-9, T. 3494-3495 (closed session). A well-known such rumour was
the one involving the death of twelve Bosnian Serb babies in the hospital in Banja Luka due to the lack of oxygen,
BT-20, T. 5335-5337 (closed session). The Defence contends that the death of the twelve Serbian babies was not a
rumour, but an established fact. The Trial Chamber attaches more importance that this fact, true or untrue, was taken
advantage of by the Serb propaganda machine for incitement of Serbs against Muslims. Another rumour concerned the
so-called monster doctor, Dr. Sikora, who was said to be sterilizing Serb women in Prijedor. Yet another rumour said
that certain construction holes in Prijedor would serve as mass graves for Serbs, BT-106, T.21123-21125 (closed
session); Ivo Atlija, ex. P1527, T. 5549-5551; Mirsad Mujadzi¢, T. 13323-13329; Mirsad Mujadzic, ex. P1601, T. 3706;
BT-42, ex. P564, T. 1819-1820. See also ex. P1605, “Kozarska Vjesnik newspaper article”, dated 28 June 1992; ex.
1606, “Kozarska Vjesnik newspaper article”, dated 12 June 1992; BT-106, T. 21123-21125 (closed session); Ivo Atlija,
ex. P1527, T. 5549-5551; Mirsad Mujadzic, ex. P1601, T. 3706; BT-42, ex. P564, T. 1819-1820 (under seal).
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participated in the propaganda campaign.162

In the late spring of 1992, propaganda became even
more aggressive, suggesting that non-Serbs should move out from Bosnian Serb tc::rritory,163 and
that only a small percentage of non-Serbs could remain in the area.'® Once the armed conflict had

broken out, on some occasions the media openly incited people to kill non-Serbs.'®

83. The propaganda campaign achieved its goals with respect to both the Bosnian Serb and the
non-Serb inhabitants of the Bosnian Kraijna. While influencing the Bosnian Serb population to
perceive and treat the non-Serb inhabitants as enemies and preparing the Bosnian Serb population
for the crimes that were committed later, it also instilled fear among the non-Serb population and
created an atmosphere of terror, which contributed to the subsequent massive exodus of non-

1
Serbs. '

84. One of the measures taken with a view to implementing the Strategic Plan was the dismissal
of Bosnian Muslims and Bosnian Croats from key positions in the army, the police and other public
institutions and enterprises. This process had already started during the war in Croatia when the
refusal of non-Serbs to respond to mobilisation had resulted in their dismissal. It escalated during
the period relevant to the Indictment resulting in the dismissals of almost all Bosnian Muslims and
Bosnian Croats from their positions, thus depriving them of their livelihood. Undoubtedly, the
worsening economic situation also accounted for the dismissal of several non-Serbs, as well as of
Bosnian Serb employees. However, this represents only one part of the picture. The evidence
clearly establishes a discriminatory pattern of dismissals of non-Serbs pursued by the Bosnian
Serbian authorities. These discriminatory dismissals were in no way justified by the impact that the

. . . . .. 167
war in Croatia had on the economy in the Bosnian Krajina. 6

85. In the spring of 1992, all employees in local Public Security Services (“SJBs”) and other

public services were required to sign an oath of loyalty to the Bosnian Serbian authorities.'®®

12 Osman Selak, T. 13544-13546. The Trial Chamber is satisfied that some Serb intellectuals spoke out against the
policy of the SDS and warned against the consequences of such policy. One of the most forceful amongst them was
Vladimir Srebrov, professor at the Faculty of Philosophy at Sarajevo University: ex. DB376, “Expert Report of Paul
Shoup”, p. 7; ex. P2725, “Bora newspaper article”, written by Vladimir Srebrov, dated 2 April 1992: “Death Follows in
Your Wake”.

' Muharem Krzi¢, T. 1483-1484.

164 BT-11, T. 3990, 4059 (closed session); Zijahudin Smailagic¢, T. 1942; Ibrahim Fazlagié, T. 4273; BT-22, T. 4410;
BT-13, T. 4603 (closed session); Muharem Krzi¢, T. 1547-1548; Amir DZonli¢, T. 2303.

195 On 30 May 1992, “Cetnik’ songs were played on the radio, calling for the killing of ‘Turks’ and other non-Serbs.
Moreover, there were announcements read out to inform the Serb people about the Muslim extremists led by Slavko
Ecimovi¢ having attacked Prijedor. The announcement called for all Serbs to defend the town and destroy Ecimovic¢ and
his group: Nurset Sivac, ex. P1547, T. 6573. Between 10 and 20 June 1992, there were appeals addressed to Serbs to
lynch all non-Serbs: ibid., T.6619.

"% BT-94, T. 17997, 18165-18166; Ivo Atlia, ex. P1547, T. 5551.

'7 See the following paragraphs.

168 BT-9, T. 3339-3340 (closed session); BT-11, T. 3959-3960, 3980-3984 (closed session); BT-94, T. 18067; BT-27,
ex. P1529, T. 4272 (under seal); Muharem Murselovié, ex. P1542, T. 2698; Atif Dzafi¢, ex. P1123, 92bis statement,
2004682; BT-26, T. 9102 (closed session); Muhamed Filipovié, T. 9402, 9477-9478; BeSim Islamcevi¢, T. 7431;

36
Case No.: IT-99-36-T 1 September 2004



Bosnian Muslims and Bosnian Croats who refused to sign the declaration of loyalty were
dismissed.'® Those who accepted to sign could remain within the service. However, by June 1992,
the policy changed. To start, all non-Serbs holding managerial positions were fired and replaced by
Bosnian Serbs.'”’ Bosnian Muslims and Bosnian Croats were dismissed from the judiciary, local
enterprises, the media, hospitals, the police forces and the army.'”' By the end of 1992, almost the
entire Bosnian Muslim and Bosnian Croat community had been dismissed from their jobs.'”> Many
people who showed up for work during this period were turned back and denied access to their
workplace.'” Generally speaking, people were sent home, told not to come back, and then fired

174
soon thereafter.

86. Bosnian Serb authorities exerted undue pressure on Bosnian Muslims and Bosnian Croats in
an organised manner to make them leave the area. Non-Serbs did not receive the same attention and
medical treatment at hospitals as Bosnian Serbs did. Their freedom of movement was severely
restricted in the form of checkpoints and curfews, in contrast to the freedom of movement enjoyed
by Bosnian Serbs. Non-Serbs were regularly mistreated at Bosnian Serb manned checkpoints.'”
Moreover, they were not protected against harassment and abuse from Bosnian Serb armed
individuals. Bosnian Muslims and Bosnian Croats were oppressed and pressurised so that living in

the Bosnian Krajina became unbearable for them.'”

Mirzet Karabeg, T. 6104; Adil Draganovi¢, T.4924; BT-17, T. 7652 (closed session); Adil Osmanovic¢, T. 16566-
16567. See also ex. P141, “Press statement”; ex. P142, “Transcript” of a press conference held on 8 April 1992; Bekir
Deli¢, T. 7939-7940; Adil Osmanovic, T. 16566-16567; Mirko Dejanovi¢, T. 23160-23161; Nikola Vracar, T. 23872.
1 Muharem Murselovié, ex. P1542, T. 2698; BT-26, T. 9102 (closed session); Mirzet Karabeg T. 6104; BT-17,
T. 7652 (closed session); Adil Draganovié, T. 4924.

10 See ex. P227, “ARK Official Gazette”, Conclusions of 8 May 1992: “Only personnel absolutely loyal to the Serbian
Republic of Bosnia and Herzegovina may hold managerial posts”. See ex. P254/P255, “Decision of the ARK Cerisis
Staff”, dated 22 June 1992, stipulating that “only personnel of Serbian nationality” may hold “leading positions,
positions involving the access to information, protection of public property and other positions of importance for the
functioning of the economy”. See also IX.F.2, “Right to employment”.

! Muharem Krzi¢, T. 1463-1464, 1629; Amir Dzonli¢, T. 2334; Adil Draganovié, T. 4946-4948; BeSim Islamcevic,
T. 7547-7548; Jovica Radojko, T. 20132-20133; BT-9, T. 3208-3209 (closed session); Asim Egrli¢, T. 10548; BT-13,
T. 4702 (closed session); BT-17, T. 7651-7652 (closed session); Jasmin Odobasié, T. 15116; BT-26, T. 9102 (closed
session). For the army, see infra para. 91.

172 Amir DZonli¢, T. 2470-2471; BT-11, T. 3981-3982 (closed session); Mevludin Sejmenovi¢, ex. P1533, T. 4559;
Muhamed Filipovié, T. 9402; Muharem Murselovic, ex. P1542, T. 2692, 2698, 2824-2826, 2908; Kerim Mesanovié, ex.
P1131, T. 5151; BT-33, ex. P1544, T. 3917 (under seal); BT-34, ex. P558, T. 1056-1057, 1144-1145, 1219 (under seal);
Adil Draganovi¢, T.4914-4915, 5643, 5961-5963; Faik Biscevié, T. 7193-7194; ex. P619, “Decision” of the Serb
Municipality of Sanski Most Crisis Staff, dated 21 April 1992; BT-104, T. 18508-18509 (private session); Midho
Druzié, T. 16755-16756; BT-81, T. 13777, 13790-13791; BT-82, T.13961, 14025; BT-83, T. 14045-14046, 14098-
14099.

'3 Ibrahim Fazlagié, T. 4208; BT-81, T. 13790; Muhamed Filipovié, T. 9517; BT-17, T. 7705 (closed session); Husein
Caji¢, T. 8986.

174 Muhamed Filipovic, T. 9494-9495; BT-81, T. 13789-13790; Midho Druzié, T. 16756-16757.

5 Muharem Krzi¢, T. 1458-1459; Zijahudin Smailagié, T. 2164; Mevludin Sejmenovi¢, ex. P1533, T. 4595; Husein
Cajié, T. 8996; Mirzet Karabeg, T. 6099, 6282; Ahmed Zulié, T. 6855; Rajif Begié, T. 6333; BT-23, T. 6411; BT-16,
T. 8050-8051; BT-21, T. 8692-8693 (closed session). See also ex. P2326 (under seal).

176 Amir Dzonli¢, T. 2594; Ibrahim Fazlagié¢, T. 4300-4301; Muharem Krzié, T. 1778; Zijahudin Smailagié, T. 1962-
1963; BT-20, T. 5249 (closed session). See also IX.F.2, “Denial of fundamental rights”.
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87. In September 1990, the JNA had ordered that weapons be removed from the depots under
control of local TO units and moved to its own armouries. Therefore, when the tension between the
ethnic groups increased, local communities throughout BiH did not have a significant number of
weapons at their disposal.'”” However, in late 1991 and early 1992, all three national parties began

. 178
arming themselves.

88. The SDS received substantial support from the JNA and had access to a military factory,
which was under Bosnian Serb control.'” The JNA systematically supplied light arms to local SDS
committees in Bosnian Serb claimed municipalities of the Bosnian Krajina as well as to Serbian
paramilitary groups.180 Distribution to Bosnian Serb civilians was carried out by the local
communes and was supervised by the SDS, with the support of the JNA and the local police.'®' The
arming of Bosnian Serb villages was well-organised and involved the use of trucks and occasionally

182

even helicopters. °~ The JNA also engaged in redistributing weapons to Serbian TO units in

predominantly Bosnian Serb populated areas.'®

89.  Muslims were also preparing for a war and correspondingly arming themselves. In
June 1991, SDA leaders formed the *Council for National Defence of the Muslim Nation’ with the
Patriotic League as its paramilitary arm.'®* However, the Bosnian Muslims’ efforts to procure and
distribute weapons were nowhere near as successful as those of the Bosnian Serbs, both in terms of
the number and the quality of the obtained weapons. This was due in part to the fact that Bosnian

Muslims mainly procured their weapons on an individual basis. Some obtained their weapons by

77 Osman Selak, T. 13220-13222; Mirsad Mujadzié, ex. P1601, T. 3605; Senad Alki¢, T. 15020; ex. P53, “Expert
Report of Robert Donia”, p. 56.

178 Robert Donia, T. 1243-1244; BT-7, T. 2842 (closed session); BT-11, T. 3946-3948 (closed session); ex. P15,
“Note”; ex. P53, “Expert Report of Robert Donia”, pp. 55-57.

79 BT-11, T. 3884-3885, 3891 (closed session); Ibrahim Fazlagic¢, T. 4254; Osman Selak, T. 13154-13156; BT-36,
T. 10977-10978 (closed session). See also ex. P1596, “Video”, in which a Bosnian Serb Colonel states during a
ceremony that the 5™ Kozara Brigade had prepared and armed the Serbian people.

180 Robert Donia, T. 1109; BT-17, T. 7688 (closed session); Adil Draganovi¢, T. 4917; BT-21, T. 8207-8212, 8655
(closed session); BT-104, T. 18511-18512 (private session); Muhamed Sadikovi¢, T. 19198-19199; Ahmet Hidic,
T. 16187-16188; Jadranko §aran, T. 17218.

BIBT-11, T. 3885 (closed session); Ibrahim Fazlagic, T. 4253-4256, 4360-4362; BT-36, T. 10962-10965, 10976-10977
(closed session); BT-93, T. 20380, 20407-20408, 20413 (closed session); Mirsad MujadZic, ex. P1601, T. 3606; BT-79,
T. 11500-11501 (closed session); Muharem Filipovi¢, T. 9354, 10064; Jadranko garan, T. 17278; BT-21, T. 8218
(closed session); Jovica Radojko, T. 20040-20043; ex. P865, “Minutes” of SDS Klju¢ meeting held on 23 December
1991; ex. P335, “Presentation”, made by Major General Milan Gvero of the VRS Main Staff at the 34" session of the
SerBiH Assembly, held on 29 September 1993.

182 Jusuf Arifagic, ex. P554, T. 7059, 7152-7153; Mevludin Sejmenovic, T. 12284-12288; Atif Dzafié, ex. P1123, 92bis
statement, 2004672; Husein éajic’, T. 8983-8984; BT-26, T. 9109 (closed session); Muhamed Filipovié¢, T. 9354-9356;
9368-9370; ex. P887, “List” with the names of 149 Bosnian Serb individuals that had been provided with weapons;
Besim Islamcevié, T. 7422-7423; Midho Alié, T. 13863-13864; BT-82, T. 13966-13967; BT-50, ex. P1641, T. 14330
(under seal); Jasmin Odobasié, T. 15112-15113; Jadranko garan, T. 17218; BT-19, T. 20608 (closed session).

183 Osman Selak, T. 12882, 12925-12929, 13234-13244; Mirsad Mujadzi¢, ex. P1601, T. 3606; ex. P1573, “Note”;
ex. DB116, “Order” for the delivery of weapons, dated 5 May 1992.

"% Tn April 1992, the TO units in Muslim-led municipalities were placed under a unified command and eventually
became the Army of Bosnia and Herzegovina (ABiH): ex. P53, “Expert Report of Robert Donia”, pp. 55-56; ex.
DB376, “Expert Report of Paul Shoup”, p. 26.
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buying them from Bosnian Serbs returning from the front line in Croatia.'"™ On a number of
occasions, Bosnian Muslims purchasing weapons in this way were identified and later arrested.'™
Equally, the Bosnian Croat population’s endeavours to arm themselves fell far short of the arming

efforts conducted by the Bosnian Serbs.'’

90. While the arming operations were taking place, public announcements were made through
the media that illegally possessed weapons had to be returned to the TO staffs or to the local police
by a certain deadline. While some of these announcements were formulated in a neutral manner,
asking all paramilitary groups and individuals of all ethnicities to return illegally possessed
weapons, on other occasions only Bosnian Muslims and Bosnian Croats were urged to hand in their
weapons.'® In some cases it was announced that deadlines for the return of weapons would be
followed by house searches.'® Some announcements went so far as to threaten that villages would
be attacked or that people would be killed in the event that weapons were found during such
searches.'” The Trial Chamber is satisfied that even though some of the announcements called for
the surrender of all illegally owned weapons or the disarmament of all paramilitary groups, in the
Bosnian Krajina in fact these calls were intended to address only the Bosnian Muslim and Bosnian

Croat population.'"

185 BT-11, T. 3898-3902 (closed session); Muharem Krzi¢, T. 1525; Mirsad Mujadzié, ex. P1601, T. 3660; Mevludin
Sejmanovié, T. 12168; BT-36, T. 10973-10974, 10984 (closed session); Muhamed Filipovié, T.9374-9378; Asim
Egrli¢, T. 10553-10554; Midho Alié, T. 13865-13866; BT-19, T. 20698 (closed session); Muharem Murselovié, T.
12626-12628; Nurset Sivac, T. 12800-12801; Husein Cajic’, T. 8985; Adil Draganovié, T.4918; BT-69, T. 17688-
17690, 17760-17762; Mehmet Teni¢, T. 16916-16918.

136 Husein Cajic’, T. 8985; Muharem Murselovi¢, T. 12626-12628; Adil Draganovié, T. 4918-4920; Mehmet Tenic,
T. 16916-16918.

187 BT-13, T. 4584-4585, 4679-4680, 4735 (closed session); ex. P53, “Expert Report of Robert Donia”, p. 56.

188 BT-34, ex. P558, T. 1057-1061 (under seal); BT-30, ex. P1541, T. 5723-5724 (under seal); Hasan Salihovic, ex.
P550, 92bis statement, 2109326; Husein Cajié, T. 8989-8990; BT-26, T.9106 (closed session); Ramiz Subasic,
T. 10468; Asim Egrli¢, T. 10559; Grgo Stoji¢, T. 6768-6769; Ahmet Zulié, T. 6858; Faik Biscevic, T.7022; Adil
Draganovié, T.5518-5519; BT-17, T.7682-7683 (closed session); BT-14, T. 7230 (closed session); Rajif Begié,
T. 6333; BT-16, T. 8052; Ahmet Hidié, T. 16189-16192; Midho Druzié, T. 16757-16758; BT-81 T. 13764, 13770-
13774; Midho Ali¢, T. 13871-13873; BT-49, T. 14219-14221 (closed session); Jasmin Odabasic, T. 15125-15127; BT-
91, T. 15863-15865; Rusmir Mujanié, T. 15991-15996; Adil Osmanovié, T. 16570-16571; ex. P639, “Conclusions” of
the Sanski Most Crisis Staff, dated 22 May 1992.

189 BT-12, T. 4179; BT-11, T. 4070 (closed session); BT-30, ex. P1541, T. 5723-5724 (under seal); BT-31, T. 13709-
13711; BT-90, T. 17086 (closed session); BT-17, T. 7681 (closed session); BT-83, T. 14049-14050; BT-84, T. 14122;
BT-20, T. 5237 (closed session); BT-30, ex. P1541, T. 5723-5724; Bajro Hadzi¢, ex. P552, 92bis statement, 521138;
Jahid Mujkanovi¢, ex. P1980.1, 92bis statement, 2299904; BT-17, T. 7682-7683 (closed session); Ahmet Hidié,
T. 16189-16192; Midho Druzi¢, T. 16757-16758; BT-81, T. 13772-13774; Jasmin Odobasié, T. 15125-15127; BT-92,
T. 19823-19824 (private session). See also ex. P1207, “Dispatch”; ex. P1221, “Dispatch”; ex. P1222, “Dispatch”; ex.
P1243, “Order”.

190 BT-23, T.6411; BT-13, T.4615-4619 (closed session); Ivo Atlija, ex. P1527, T. 5562-5565; Ramiz Subasic,
T. 10468; Rajif Begié, T. 6333; BT-50, ex. P1641, T. 1434-14337 (under seal).

91 Amir Dzonli¢, T. 2411; BT-12, T. 4179-4180; BT-26, T. 9107 (closed session); BT-104, T. 18512, 18680 (private
session); Mirzet Karabeg, T.6133; Adil Draganovic¢, T.5690; Midho Druzi¢, T. 16757-16758; Jovica Radojko,
T. 20050, 20347; ex. P1833, “Minutes” of a meeting of the Petrovac Crisis Staff held on 16 June 1992; BT-81,
T. 13773-13774; BT-84, T. 14197-14200; Adil Osmanovié, T. 16570-16571; BT-64, T. 16959, 17007-17008; BT-92,
T. 19906 (private session); Milrad Saji¢, T. 23683, 23721-23722. See also ex. P50, “Minutes”, 16" session of the
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91. In BiH, the JNA gradually changed from being the Yugoslav Peoples’ Army and
representing all ethnic groups and nationalities in the SRFY to becoming a de facto Serbian army.
Already by early 1991, some ninety per cent of high ranking officers were Serbs and Montenegrins
and not a single general was of Muslim ethnicity.””> When on 12 May 1992, the JNA was
transformed into the VRS, non-Serbs were first dismissed from positions of command and soon
after almost all non-Serb officers serving in the army were laid off.'”> Bosnian Muslims and
Bosnian Croats who had proved themselves in combat action and who agreed to sign an oath of

loyalty to the SerBiH could remain with the VRS."*

92. At the same time, an international arms embargo was in force with respect to BiH."" This
embargo affected the Bosnian Muslims the most, as the Bosnian Croats managed to illegally
procure weapons through neighbouring countries and the Bosnian Serbs had access to JNA and
later VRS weaponry.'*® Considering Bosnian Serb military superiority, it is not surprising that, once

the armed conflict had broken out, the Bosnian Serb forces achieved a quick military Victory.197

93. Between the end of December 1991 and April 1992, the SDS increased its preparations to
take over political power at the municipal level in areas ear-marked for incorporation into the new

Bosnian Serb state. On 11 December 1992, the SerBiH Assembly adopted the recommendations on

SerBiH Assembly, held on 12 May 1992: “Bosanski Novi is sealed off. An ultimatum has been issued, and a deadline
set for the Muslims to surrender their weapons”.

192 Osman Selak, T. 12888-12890, 13202-13203; Mirsad Mujadzi¢, ex. P1601, T. 3589-3590. As the JNA withdrew
from Slovenia and Croatia, on 5 December 1991, Slobodan MiloSevié ordered that Bosnian-born recruits serving in
other republics of the SFRY be transferred to BiH, while soldiers in BiH who were natives of other republics be
deployed closes to home: ex. P53, “Expert Report by Robert Donia”, p. 31. According to Osman Selak, this only
agpplied to soldiers and not to officers and resulted in large desertion rates, T. 13260-13261.

19 Osman Selak, T. 12920-12924, 13049-13050, 13061; BT-11, T. 3966-3967 (closed session); ex. P1582, “Report”,
sent by Colonel Vuki¢ to the Main Staff of the VRS, dated 9 June 1992, stating that “within the units of 1* Krajina
Corps ... there are 67 officers of Muslim or Croat nationality. An ultimatum was issued requesting removal of these
persons from vital and command posts by the 15" of June 1992, or they will take over the control of the armed
forces...The 1% Krajina Corps command should make the decision as to which staff members from the ranks of
Muslims and Croats may still be temporarily kept and at what posts.”; ex. P1583, “Document”, sent by the VRS Main
Staff to Colonel Rankovié, head of the personnel department: “Officers of Muslim or Croatian nationality must be sent
on leave immediately. Take action at once to refer them to the army of the FRY in order to resolve their status in the
service”; ex. P1584, “Document”, sent by the Command of the 30™ Partisan Brigade to the Command of the 1* Partisan
Brigade, dated 21 June 1992: “Soldiers of non-Serb nationality are to be released from your units at their own request
by applying one of the procedures set forth below. Soldiers of non-Serb nationality who wish to serve in the army of the
SerBiH are to be kept in the units on less important duties and put under the necessary supervision.” Osman Selak gave
evidence that this procedure was followed in all units of the 5th Krajina Corps, T. 13065-13067, 13078, 13120-13121.
See also ex. P138, “Glas newspaper article”, dated 5 April 1992, quoting Colonel Vukic, publicly asking for dismissal
of non-Serbs from the army. See also ex. P2416, “Expert Report of Ewan Brown”, pp. 7, 55-59; ex. P383, “Regular
combat report”, sent by the 1* Krajina Corps Command to the SerBiH Army Staff, dated 13 June 1992, para. 6: “The
purging of officers on an ethnic basis remains a topic of discussion because of the danger that it may very soon result in
deficiencies in the units, but it is proceeding in the spirit of the order received”.

194 Muharem Krzi¢, T. 1461; BT-11, T. 4132 (closed session).

19 Ex. DB1, “The War in Bosnia and Herzegovina”, book co-written by Paul Shoup, p. 85.

1% Mirsad Mujadzi¢, T. 3651.

T Ex. DB376 “Expert Report by Paul Shoup”, p. 27. On the Serb military superiority, see also Zoran Joki¢, T. 24029;
ex. P2727, “Videotape”, including an interview with Velibor Ostoji¢, Information Minister in the SerBiH Government.
Velibor Ostojic stated that Bosnian Muslims and Bosnian Croats did not stand a chance against the Serbs.
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the establishment of municipal assemblies of the Serbian people in BiH in those municipalities
where Bosnian Serbs were in a minority,198 and on 19 December 1991, the SDS Main Board issued
the Variant A and B Instructions.'” Consequently, the existence of ‘Serbian municipalities’ was
declared even in municipalities where the SDS did not have overall control (“Variant B
municipalities”).200

94. The Constitutions of the SFRY and the SRBH provided that in state of war or imminent
threat of war, emergency governments could be established at both the republic and municipal
level. These emergency governments, called Crisis Staffs or War Presidencies, would take over the

201 pyrsuant to the Variant A and B

functions of the Assembly if the latter was unable to sit.
Instructions and to subsequent instructions for the work of the municipal Crisis Staffs issued by the
Bosnian Serb Government on 26 April 1992,202 SDS controlled Crisis Staffs were established both
in municipalities where the SDS had a majority and in those where it was in a majority.203 These
Crisis Staffs eventually played a leading role in the SDS take-over of power in numerous localities,
allowing for co-ordination among party, government, police and armed forces at the municipal level

and, later when a regional Crisis Staff was established, also at the regional level.***

95. The composition of the municipal Crisis Staffs in 1992 was designed to ensure that they not
only had authority in the eyes of the general public, but also that they were able to ensure
implementation of their decisions. Members included the respective President of the Municipal
Assembly or the President of the Municipal Executive Committee (Variant A) or the President of

the SDS Municipal Board (Variant B), the commander of the Municipal TO staff, and the Chief of

"% The recommendation, signed by Mom¢ilo Krajisnik, states that “the Deputies Clubs of the SDS in municipal
assemblies in BiH, in which decisions contrary to the interests of the Serbian people are imposed by majority vote,
adopt decisions on establishing municipal assemblies of the Serbian people. The municipal assemblies of the Serbian
people would consist of deputies of the SDS and other deputies of Serbian nationality who state their wish to join the
assembly”, ex. P2360. See also Patrick Treanor , T. 18743.

199 See supra, para. 69.

20 See, e. g., decisions of individual municipalities: ex. P27 (Bihac); ex. P28 (Prijedor); ex. P29 (Kotor Varog); ex. P30
(Donji Vakuf); ex. P610 (Sanski Most). On 13 March 1992, the President of the SDS Execute Board in Sarajevo, Rajko
Dukié, requested the Municipal SDS Boards to inform the Main Board whether they were able to establish a “Serbian
municipality”, ex. P125.

2 patrick Treanor, T. 18706-18708; ex. P2351, “Expert Report of Patrick Treanor”, pp. 18-20; Amir DZonli¢, T. 2322.
22 Ex. P157, “Excerpt from instructions for the work of the municipal crisis staffs of the Serbian people”, singed by
Prime Minister Branko Deric, which states, infer alia: “1. In a state of war, the Crisis Staff shall assume all prerogatives
and functions of the municipal assemblies, when they are unable to convene... 3. The Crisis Staff coordinates the
functions of authorities in order to ensure the defence of the territories, the safety of the population and property, the
establishment of government and the organisation of all other areas of life and work. In so doing, the Crisis Staff
provides the conditions for the Municipal Executive Committee to exercise legal executive authority, run the economy
and other areas of life... 7. The Crisis Staff shall convene a meeting of the Municipal Assembly as soon as
circumstances permit to have its work conclusions and decisions verified”. See also Patrick Treanor, T. 18785;
ex. P2351, “Expert Report of Patrick Treanor”, pp. 23-25.

203 Patrick Treanor, T. 18802; BT-92, T. 19784 (private session).

294 Ex. P2351, “Expert Report of Patrick Treanor”, pp. 18, 31-36.
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the police.’”” In addition, municipal Crisis Staff meetings were regularly attended by representatives

206

of the army.”” The municipal Crisis Staffs thus resembled SDS shadow governments, as they

included SDS members for most leading positions in the municipalities.”’’

96. On 4 April 1992, Radovan Karadzi¢, as President of the Serb National Security Council
(“SNSC”), ordered the activation of Crisis Staffs under certain conditions, 298 and on 26 April 1992,

209 the

after the Ministry of National Defence of the SerBiH had declared an imminent threat of war,
Bosnian Serb Government issued follow up instructions for the work of the municipal Crisis Staffs
and defined their functions.?'’ By virtue of these instructions, Crisis Staffs were recognised by the
SerBiH as governing bodies of the SerBiH, rather than as SDS bodies. Nevertheless, SDS control
over the Crisis Staffs did not cease.”’' On 5 May 1992, a Crisis Staff of the ARK was formally

established.>"?

97. By the spring of 1992, a number of Serb paramilitary groups had been formed in BiH or had
arrived from Serbia. Some of these paramilitary groups were trained and equipped by the JNA and
were closely associated with it or with the SDS.*!* At first, their existence and training was kept
secret.’’* The paramilitaries created an atmosphere of fear and terror amongst the non-Serb

inhabitants of the Bosnian Krajina by committing crimes against Bosnian Muslims and Bosnian

25 Ex. P157, “Excerpt from instructions for the work of the municipal crisis staffs of the Serbian people”, signed by
Prime Minister Branko Perié, which adopted a considerable revision with respect to the composition of the Crisis Staff
compared to the Variant A and B Instructions (see ex. P25).
26 See, e.g., ex. P1010, “Report” (Kljug).
27 Ex. P2351, “Expert Report of Patrick Treanor”, p. 23.
208 Bx. P2370, “Announcement”.
2% The Ministry of National Defence of the SerBiH declared the imminent threat of war on 16 April 1992, which gave
the President of the SerBiH emergency powers, meaning that all powers that fell within the scope of the Assembly
could be exercised by the President during that period: Patrick Treanor, T. 18785; ex. P2351, “Expert Report of Patrick
Treanor”, p. 23. See also ex. P153, “Decision of the SerBiH Ministry of Defence”, dated 16 April 1992, on the
establishment of the TO of the SerBiH as an armed force of the SerBiH, declaring a state of imminent threat of war.
219 Ex. P157, “Excerpt from instructions for the work of the municipal crisis staffs of the Serbian people”, signed by
Prime Minister Branko Peric; Patrick Treanor, T. 18785; ex. P2351, “Expert Report of Patrick Treanor”, pp. 23-25.
21 Ex. P2351, “Expert Report of Patrick Treanor”, pp. 24-25.
212 Bx. P227, “ARK Official Gazette”, decision of 5 May 1992. See also VI.B, “The Crisis Staff of the Autonomous
Region of Krajina”.
3 BT-104, T. 18492; Osman Selak, T. 12932-12935, 12956-12959, 12964-12966, 12973-12974, 12978-12979; BT-21,
T. 8224-8229, 8386-8387 (closed session); Ahmed Zulié, T. 6856; Bekir Deli¢, T. 7935-7937; BT-17, T. 7639 (closed
session); BT-94, T. 18037; Jasmin Odobasic, T. 15107-15109; BT-11, T. 3873-3874, 3890-3897, 4100-4101 (closed
session); Amir Dzonlié, T.2393-2394, 2425-2428; BeSim Islamcevié, T.7464; Mehmed Teni¢, T. 16854-16855,
16923-16926; Muhamed Filipovi¢, T. 9440; Adil Draganovic, T. 4927, 5656; BT-91, T. 15866-15867; Jadranko Saran,
T. 17223; BT-13, T. 4669 (closed session). See also ex. P1594, “Video”, containing a reporter statement to the effect
that: “The liberation of this area [in the Posovina Corridor] was commanded by Colonel Milan Novakovi¢ and the
legendary Milan Marti¢ with the collaboration of the Wolves from Vuj¢ak under the command of Lieutenant
Milankovi¢”. See also Osman Selak, T. 13140-13143; Dobrivoje Vidi¢, T.22997-23001, 23023-23033; ex. P766,
“Report”; ex. P1785, “Report”; ex. DB376, “Expert Report by Paul Shoup”, p. 31. See also ex. P15, “Note” from
Colonel Stoja Dejanovi¢, Commander of the Bosanska Krajina Volunteer Units to Municipal Staffs of Volunteer Units,
dated 24 August 1991: “the JNA does not have sufficient forces to cover and protect all inhabited places ... In view of
historical memory and real danger, this people must organise their own volunteer units for their own defence and to
grotect lives”. See further Osman Selak, T. 12962-12966.

4 BT-106, T. 21051-21056 (closed session); Amir Dzonlié, T. 2425-2428.
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Croats and their property including rape, murder, plunder and the destruction of property.”'> They
engaged in war profiteering and looting.”'® Serbian paramilitary groups also participated in combat
operations of the 1% Krajina Corps of the VRS throughout the ARK,*'” and from mid June 1992
onwards, they were formally incorporated into the structure of the VRS and put under its
command.?'® The Trial Chamber is satisfied that both the army as well as the SDS used paramilitary

groups as an operative tool that contributed to the implementation of the Strategic Plan.*"’

98. By way of illustration, on 3 April 1992, the Serbian Defence Forces (“SOS”), an armed
formation composed of disgruntled soldiers returning from the front in Croatia as well as local
thugs and criminals, surrounded the municipal building of Banja Luka and set up barricades in
town.”’ An announcement was made through the media, introducing the SOS as a “group of
Serbian patriots, JNA members, reservists, volunteers and citizens of Banja Luka” who were taking
action “because of the false peacemaking of the SDA, the HDZ and opposition parties, which have
besmirched the memories of the dead citizens of Banja Luka and Krajina”. The SOS requested that
the President of Banja Luka municipality?*' establish a Crisis Staff for the purpose of negotiating a

number of demands made by the SOS.*** On the same day, a Crisis Staff was established.”” After

215 Osman Selak, T. 12956-12959; ex. P2326 (under seal).

216 Ex. P400, “Report on Paramilitary Formations in the Territory of the SerBiH”, issued by the VRS Main Staff on
28 July 1992.

217 Ex. P400, “Report on Paramilitary Formations in the Territory of the SerBiH”, issued by the VRS Main Staff on
28 July 1992; Rusmir Mujani¢, T. 15998-16014; Amir DZonli¢, T. 2393-2394; BT-13, T. 4669 (closed session).

218 See, e.g., ex. P1802, “Order from the 1* KK Command”, singed by Major General Momir Tali¢, dated 5 June 1992:
“1. The battalion from the Prnjavor Territorial Defence Command on Mt. Vucjak, is hereby transferred to the command
of the 327™ Motorized Brigade and fully incorporated. 2. I appoint Lieutenant Veljko Milankovi¢ as battalion
commander who will carry out and receive all orders from the commander of the 327" Motorised Brigade...”; ex.
P1803, “Dispatch from the 1* KK Command”, dated 23 June 1992, proposing the decoration of several people,
including Veljko Milankovic [the leader of the Wolves of Vujcak]; ex. P1590, “War diary of Osman Selak”, p. 59, entry
of 8" July: “Vojo Kupre3anin said: ‘that the Serbian government of BiH would do all it could to ensure that our army
was organised and integrated as a unified armed force with a unified command and without paramilitary formations’”’;
Osman Selak, T. 13114. Adil Draganovi¢ gave evidence that all Serb paramilitary forces, including the SOS, were
under the control of the military command of the army, T. 5656.

21 See VI.C.4, “The authority of the ARK Crisis Staff with respect to Serbian paramilitary units”.

220 Thrahim Fazlagié, T. 4256; ex. P2326, entry of 3 April 1992 (under seal); BT-94, T. 18136-18137; BT-9, T. 3326-
3331 (closed session); BT-13, T. 4609 (closed session); BT-7, T. 2870-2871, 3062-3063 (closed session); Zijahudin
Smailagi¢, T.1950-1951; BT-11, T.4054-4056 (closed session); BT-21, T.8226-8229 (closed session); Adil
Draganovié, T. 4899-4901; Predrag Radic, T. 22215-22220. See also ex. DB55, “Glas newspaper article”.

22! predrag Radi¢ was at the time the President of the Banja Luka municipality: Predrag Radi¢, T. 21943-21946.

222 Ex. P134, “Announcement” on Radio Banja Luka, 3 April 1992. The SOS requested as follows: “1. That the Law on
Internal Affairs of the Republic of the Serbian People in Bosnia and Herzegovina be immediately implemented on the
territory of Banja Luka and afterwards of Bosanska Krajina, that insignia be changed immediately and that all
employees who have shown through their work that they are destroyers of Yugoslavia and enemies of the Serbian
people be fired. 2. We are requesting of the Supreme Command and Presidency of Yugoslavia not to break up the Banja
Luka Corps and not even think about moving its assets to other places. At the same time, we are praising the honourable
Serbian officers and soldiers of the Banja Luka Corps from the lowest to the highest, telling them that the most
important thing for them is the support of the Serbian people. ...3. We request the arrest of war profiteers and the
publication of their activities and names. 4. We request replacements in the banks Jugobanka in Banja Luka and the
Privredna banka — Banjalucka banka d.d. in order to prevent a monetary shock. 5. We request replacements in the post
office, where management positions are occupied by those who voted against Yugoslavia, and who cannot, therefore,
work in a united Yugoslavian PTT. 6. We request that the work of municipal organs be re-examined because it emerged
that there have been abuses. 7. That extraordinary sessions of the Assembly of the municipality and of the Krajina be

43
Case No.: IT-99-36-T 1 September 2004



only a few hours of negotiations attended by members of the SOS, as well as representatives of the
Banja Luka TO and the Banja Luka Corps of the JNA, all the demands of the SOS were accepted

by the Banja Luka Crisis Staff and within a short period of time they were implemented.224

99. Considering that the nature of the demands made by the SOS coincides with the instructions

that the SDS in Banja Luka received from the SDS in Pale,**

that no attempt was made by either
the army or the police to remove the barricades or to arrest the members of the SOS,?*° that the head
of the SOS (Nenad Stevandi¢) was also a member of the SDS who was in direct contact with
Radovan Karad7i¢,”’ and that the demands of the SOS were indeed readily implemented, the Trial
Chamber is satisfied beyond reasonable doubt that the establishment and the action of the SOS was

orchestrated by the SDS as one of its tools to put into effect the Strategic Plan.”*®

100. When the armed conflict broke out in BiH, the scale of crimes committed against the non-
Serb civilian population in the Bosnian Krajina escalated. These crimes came about through close
co-operation between the Bosnian Serb police, the army and Serbian paramilitary groups.229 The
clearly recognisable pattern of criminal activity allows for only one reasonable conclusion, namely
that these crimes were committed with the aim of implementing the Strategic Plan of the Bosnian
Serb leadership to take control of the territory claimed for the Serbian State within BiH and to

permanently remove most non-Serbs from this territory.

101. The following is by no means a complete overview of the crimes that were committed in

execution of the Strategic Plan in the Bosnian Krajina during the period relevant to the Indictment,

scheduled, at which the Crisis Staff would appoint its representatives to expedite these requests and at which the rights
of soldiers, returnees from the front and families of fallen soldiers would be adopted”. See also BT-9, T. 3326-3331
(closed session); BT-11, T. 3957-3958 (closed session).

> Predrag Radic, T. 21946-21948.

4 Predrag Radi¢, T. 21946-21948, 22215-22220, 22254-22255; BT-11, T. 3958-3962 (closed session); BT-9, T. 3331-
3341, 3963 (closed session). See also ex. P137, “Glas newspaper article”, dated 4 April 1992, under the heading “SOS
Demands Accepted”. See further ex. P147, “Public announcement”, 3 April 1992: “Banja Luka is quiet this evening...
most important public buildings in the city still guarded by the SOS, but no more barricades... after a meeting of the
Banja Luka Crisis Staff at which all seven requests were accepted... it was explained that these requests were made
because of the anti-Serbian policy being conducted in BiH... and the immediate motive for today’s events according to
what Pedrag Radic... said... is the letter from the Minister of Defence in the BiH government, Jerko Koko, in which the
conducted mobilisation is considered illegal and no rights of JNA soldiers and reservists are recognised. The Banja
Luka municipality Crisis Staff has accepted all the requests of the Serbian Defence Forces...”; ex. P483, “Radio Banja
Luka”, emission of 3 April 1992: “After a three hour discussion the Banja Luka Municipal Crisis Staff granted all the
requests of the Serbian Defence Forces organisation.” The Accused publicly supported the demands of the SOS: ex.
P137, “Transcript of press conference”, 5 April 1992, during which the Accused and Radislav Vuki¢ made statements;
BT-94, T. 24759, 24812-24816; ex. P2326, entry of 5 April 1992 (under seal).

> Predrag Radic, T. 22245-22249.

> Predrag Radi¢, T. 22215-22220, 22245-22249; Milorad Saji¢, T. 23773-23781.

*7 See ex. P2383.2; ex. P2383.11; ex. P2383.13: all intercepted telephone conversations between Radovan Karadzi¢
and Nenad Stevandi¢ in the time period between 31 August 1991 and 11 January 1992. See also ex. P141, “Glas
newspaper article”, dated 4 April 1992; Milorad Dodik, T. 20482. See also ex. P168, “Official Gazette”, entry no. 15;
ex. P400, “Report on paramilitary formations”, demonstrating that Nenad Stevandi¢ was the head of the SOS.

28 See for example, Milorad Saji¢, T. 23798-23800.

2 See IX, “Charges and Findings”.
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but demonstrates a pattern of conduct of the Serb forces throughout the ARK municipalities during

that period.**

102. In Sanski Most, the SDS took control over the municipality on 19 April 1992 through an
armed attack on the municipality building conducted by the JNA’s 6th Krajina Brigade, TO forces
and members of a Bosnian Serb paramilitary group known as the Red Berets.”®' At the end of May
1992, after calls for disarmament had been made, attacks were launched on the Bosnian Muslim
neighbourhoods and villages of Mahala, Muhici, Begici, Hrustovo, Vrhpolje and some other small
villages. These attacks were planned well in advance by the army and the municipal Crisis Staff,**
and were carried out by the army acting jointly with the SOS.*** The attacks followed a similar
pattern. Heavy shelling from outside the targeted neighbourhoods or villages caused severe damage
and people were killed. The shelling forced the inhabitants of these villages to flee. After the troops
had entered the villages, a number of people who had not fled were killed. Houses were looted and
people fleeing were deprived of the valuables that they were carrying with them. Upon the armed
attack by Bosnian Serb soldiers on the hamlet of Begici, between 20 and 30 Bosnian Muslim men
were taken towards the Vrhpolje bridge which spans the Sana River where they were ordered to
jump off the bridge. Once in the water, the soldiers opened fire upon them. The Trial Chamber finds

that a total of at least 28 persons were killed in this event.”*

In the villages of Hrustovo and
Vrhpolje, armed Bosnian Muslim forces, as well as the Patriotic League, were present and put up

light resistance to the Bosnian Serb attackers.””

103.  The armed attack on Bosanska Krupa took place on 21 April 1992 after negotiations
between SDS members and the civilian authorities of Bosanska Krupa had failed.*® An ultimatum
had been previously issued by Bosnian Serb authorities from Jasenica to non-Serbs that all

barricades, mounted after rumours of a Bosnian Serb attack on the town,237 be dismantled and

29 For a complete analysis of crimes charged in the Indictment, see IX.A.2, “The killing of a number of men between
Begici and Vrhpolje bridge”.

2l BT-21, T. 8678-8683 (closed session); Ahmed Zuli¢, T. 6856, 6941; Enis gabanovic’, T. 6469; Faik Biscevic,
T. 7148-7149; BT-17, T. 7861-7862 (closed session); Bekir Deli¢, T. 7996; Mirzet Karabeg, T. 6110, 6115.

2 BT-21, T. 8473-8477, 8703-8704 (closed session); Mirzet Karabeg, T. 6136-6139; Adil Draganovic, T. 5657-5660.
See also ex. P759.1, “Diary”, p. 37; ex. P638, “Order”.

3 BT-21, T. 8473-8482, 8707-8708 (closed session); Enis Sabanovié, T. 6687; Rajif Begic, T. 6334-6338.

2% Nicolas Sébire, ex. P2008, “Exhumations and Proof of Death, Autonomous Region of Krajina, Nicolas Sébire,
16 May 2003”, 02927939-02927940; ex. P791, “Record on the Investigation and Exhumation of Bopdies of Bosniaks
from Mass Graves by the Bridge in Vrhpolje, Sanski Most Municipality”, issued by the Lower Court in Sanski Most on
7 May 1996; Adil Draganovic, T. 5590; Nicholas Sébire, T. 16714. Ex. P744, “Details of Services rendered”, is a
handwritten log book from an unknown source. It contains information on burials between May 1992 and December
1993 and contains, under item 4, an entry about the burial of 25 people recovered from the Sana River on 1 and 2 June
1992; see BT-21, T. 8520-8521 (closed session).

235 BT-21, T. 8513-8516, 8751 (closed session). See also ex. P745, “War history of the 6" Infantry Brigade”, para. 6.

>3 Jadranko Saran, T. 17245.

#TBT-55, T. 17539-17541.
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citizens moved out from the left bank of the Una River.”® Almost the entire Bosnian Serb

population had left by then.”’

On 22 April 1992, Bosnian Muslims attempted to improvise a
defence of the town with automatic rifles, semi-automatic rifles and some grenades but the Bosnian
Serb infantry entered town after mortar shells were launched from Bosnian Serb positions.*** The

armed attack lasted until 25 April 1992.2*'

104.  In Prijedor Municipality, on 30 April 1992, the army and the police physically took control
of the municipality buildings and other vital buildings in town.*** Between May and July 1992, the
predominantly Bosnian Muslim and Bosnian Croat inhabited areas and villages of Hambarine,
Kozarac, Kami&ani, Biscani, Carakovo, Brisevo and Ljubija were attacked by the Bosnian Serb
army acting jointly with the police and paramilitary groups. These attacks mostly started after the
expiry of a deadline for non-Serbs to surrender their weapons. Sometimes an incident caused by
non-Serbs would be used as a pretext. Attacks were conducted by intensive shelling with heavy
army weaponry. Houses in Muslim villages and neighbourhoods were targeted and shelled
indiscriminately, resulting in extensive destruction and civilian casualties. Many of the survivors
fled the villages and sought shelter in the surrounding forests. After the shelling, armed soldiers
entered the villages, looted and torched houses, and expelled or killed some of the villagers who

243
d.

remained behind. In some instances, women were rape The Bosnian Muslim and Bosnian Croat

28 BT-55, T. 17541.

239 Jadranko Saran, T. 17248.

240 Jadranko garan, T. 17289.

! Jadranko Saran, T. 17248; BT-55, T. 17539-17541; BT-56, T. 17450.

242 Nusret Sivac, ex. P1547, T. 6568, 6572-6574; Muharem Murselovié, ex. P1542, T. 2844; Mevludin Sejmenovié, ex.
P1533, T. 4557-4558; Mirsad Mujadzic, ex. P1601, T. 3669; BT-42, ex. P564, T. 1822-1823 (under seal). See also ex.
P1168, “Report” by the Prijedor Public Security Station to the Banja Luka Security Services Centre about the peaceful
take-over of Prijedor, dated 30 April 1992; ex. P1169 “Report” by a certain ‘Milo§’ concerning the take-over of
Prijedor.

3 Hambarine: Muharem Murselovié, ex. P1542, T. 2700-2701, 2850; Ivo Atlija, ex. P1527, T. 5556-5558; Emsud
Garibovié, ex. P 1538, T. 12453, 12457-12458; BT-33, T. 12649, 12654 (closed session); BT-33, ex. P1544, T. 3981-
3920, 3927-3928, 4009, 4024, 4035-4041 (under seal); Elvedin Nasic¢, T. 12686-12687; Mirsad Mujadzi¢, ex. P1601,
T. 3718-1719; BT-37, ex. P555, T. 2498 (under seal); BT-34, ex. P558, T. 1050-1052 (under seal); Nerim Karagic, ex.
P559, T. 5206-5207, 5290; BT-78, ex. P562, T. 6856-6858 (under seal); BT-42, ex. P564, T. 1844 (under seal); BT-36,
T. 11007-11008 (closed session). See also ex. P1128.42, “Photo”; ex. P1128.43, “Photo”. Kozarac and Kamicani:
Mevludin Sejmenovié, T. 12193, 12289-12292, 4612; Mevludin Sejmenovié, ex. P1533, T. 4673-4674, 4680, 4723-
4724; Muharem Murselovié, T. 12590-12591; Muharem Murselovié, ex. P1542, T. 2701; Idriz Merdzanié, T. 11797-
11801; Idriz Merdzanié, ex. P1148, T. 7722-7724, 7731-7738, 11795-11799, 7825; Mirsad Mujadzi¢, ex. P1601,
T. 3840; BT-38, ex. P556, T. 1601, 1607-1608, 1610-1618, 1631-1632 (under seal); BT-29, ex. P560, T. 6213-6216
(under seal); BT-2, ex. P561, T. 2620 (under seal); Samir Poljak, T. 11882; Samir Poljak, ex. P1521, T. 6328-6334,
6342-6346, 6384-6390; Nusret Sivac, ex. P1619, T. 6764-6768; Osman Selak, T. 13091-13093, 13253-13257, 13084-
13088; BT-27, T. 12016-12017; BT-27, ex. P1529, T. 4273-4277, 4282 (under seal); BT-36, T. 10990-10992, 10997-
11003, 11009-11011, 11014-11017, 11054-11055 (closed session); Jusuf Arifagic, ex. P554, T. 7071-7075, 7123-7124,
7128, 7148; Emsud Garibovié, T. 12459. See also ex. P1416, “Report”; ex. P1226, “Report”; ex. P1415, “Combat
report”. BiScani: BT-78, ex. P562, T. 6858-6869 (under seal); BT-32, T. 11864, 11867-11869 (closed session); BT-32,
ex. P1515, T. 5883-5884, 5901-5903, 5908-5925, 5931-5951, 5962, 6000-6001 (under seal); BT-106, T. 21074-21088
(closed session). See also ex. P1515 (under seal); ex. P1516 (under seal); ex. P1517 (under seal). Carakovo: BT-30,
T. 12540-12550, 12555 (partly private session); BT-30, ex. P1541, T. 5727-5738 (under seal); BT-106, T. 21082-21087
(closed session). BriSevo: Ivo Atlija, T. 11932-11933, 11965, 11989-11991; Ivo Atlija, ex. P1527, T. 5562-5565, 5571-
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population of Prijedor Municipality was not able to set up any efficient resistance to these armed
attacks. They were not adequately organised and they did not have sufficient weapons with which

they could oppose the attackers.”**

105. In Bosanski Petrovac, a predominantly Bosnian Serb municipality, violence broke out in
early May 1992, when a number of soldiers arrived from different fronts®* and Serbian paramilitary
groups managed to infiltrate the community.”** In late May 1992, chemical shells were used on
Bosnian Muslim houses and other similar attacks followed in early June 1992.**7 Meanwhile,
Bosnian Muslim property was systematically destroyed and vehicles were confiscated, allegedly for
the use of the army.**® The two mosques in the centre of town were destroyed during the attack.**’

There was no apparent resistance in this area.

106. In Bosanski Novi Municipality, on 12 May 1992, the Bosnian Muslim village of Blagaj
Japra was shelled for the first time by the army acting jointly with some Bosnian Serbs, following a
call for the village’s inhabitants to surrender their weapons. During the following months, other
Bosnian Muslim villages in the Japra valley, including Suhaca, HodZi¢i and Gornji Agici, were also
intensively shelled and the villagers were forced to move in their thousands towards Blagaj Japra.
On 9 June 1992, Bosnian Muslim men, women and children were expelled from Blagaj Japra after
Bosnian Serb forces entered the village. As they left, Bosnian Muslims were deprived of any
valuables they were carrying with them. Their houses were looted. At least ten Bosnian Muslims

251

from Blagaj Japra were killed by the Bosnian Serb soldiers during this operation.””" The Bosnian

Muslim population did not resist the Bosnian Serb attacks in any significant way.”>> The political

5580, 5582, 5585-5586, 5589, 5597-5616. See also ex. P1524/S185.2-S185.8, “Photos”; ex. P1526/S58, “Video”.
Ljubija: BT-33, ex. P1544, T. 3928-3931, 3991-3994, 4056-4057 (under seal).

*% Hambarine: Ivo Atlija, ex. P1527, T.5661; Elvedin Nagi¢, T.12688-12689, 12720-12721. Kozarac and
Kamicani: Idriz Merdzanié, ex. P1148, T. 7722-7723; Idriz Merdzanié, T. 11795-11799; Jusuf Arifagic, ex. P554,
T. 7137-7138; BT-44, ex. P565, T.3197 (under seal); BT-36, T. 10997-11003, 11013 (closed session). See also
ex. P1227, “Transcript” of news broadcast of 27 May 1992 regarding combat activities. BriSevo: Ivo Atlija, ex. P1527,
T. 5571.

2 Jovica Radojko, T. 20024, 20061; Ahmet Hidi¢, T. 16158-16159.

6 Jovica Radojko, T. 20245.

7 Ahmet Hidi¢, T. 16251.

% Ahmet Hidi¢, T. 16251-16254.

29 Ahmet Hidi¢, T. 16254; Jovica Radojko, T. 20194.

20 Ahmet Hidi¢, T. 16225.

51 Midho Ali¢, T. 13872-13876, 13882-89, 13894, 13896-97, 13917; BT-50, ex. P1641, 92bis statement, 672858-
672859; BT-81, T. 13788; BT-86, T. 14290 (closed session); BT-86, ex. P1639, 92bis statement, 943011 (under seal);
BT-87, ex. P1643, 92bis statement, 942600 (under seal); BT-49, T. 14228-14229 (closed session); BT-82, T. 13967-
13969, 14027; BT-50, ex. P1641, 92bis statement, 672858-672859 (under seal); BT-83, T. 14055. See also IX.A.2,
“The killing of a number of people during the expulsion of Bosnian Muslims from the village of Blagaj Japra and the
surrounding areas”.

2 BT-83, T. 14055.
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take-over of power by the SDS in Bosanski Novi Municipality took place in early June 1992 in

2
form of a coup.”>

107. In Donji Vakuf, a predominantly Bosnian Muslim municipality, a Bosnian Serb armed
formation called ‘White Eagles’ arrived in April 1992.%* This paramilitary group was responsible
for shooting, intimidating the non-Serb population and looting. The population was requested to
hand in weapons.”> On 21 May 1992, in a joint operation of Bosnian Serb forces, including the
police, the inhabitants of the Bosnian Muslim village of Korenic¢i were expelled and their houses
plundered and set on fire. After the attack, no Bosnian Muslims were left in the Village.256 On
3 June 1992, Torlakovac, another Bosnian Muslim village, was attacked.”>’ On 11 July 1992, the
VRS carried out a similar operation in two other predominantly Bosnian Muslim villages, Oborci
and Seher. In late summer of 1992, an armed Bosnian Serb formation went around Bosnian Muslim
villages, such as Doganovci, and opened fire. Many houses were burnt to the ground. There was no

. . . 258
armed resistance from the Bosnian Muslims.

108. Events in the Klju¢ Municipality were distinguished by a more effective Bosnian Muslim

2% members of the

resistance. When the town of Klju¢ was taken over by the Bosnian Serbs,
Bosnian Muslim resistance retreated to the Bosnian Muslim village of Pudin Han.*** On 27 May
1992, the resistance fighters attacked a Bosnian Serb military column in the area of Pudin Han. On
the same day, the deputy commander of the Klju¢ SIB, DuSan Stojakovi¢, was killed.®' The
following day, the Klju¢ Municipality Crisis Staff issued a final ultimatum to Bosnian Muslims to
surrender their weapons, failing which “thorough measures [would] be undertaken to disarm them,
which [could] have disastrous consequences for their personal safety and for their property”.**
Prior to the expiration of the ultimatum, the Bosnian Serb army started shelling Pudin Han,
followed by Velagiéi, Prhovo and other Bosnian Muslim villages in the Klju& municipality.”®® A

264
k.

number of inhabitants of Pudin Han and Prhovo died as a consequence of this attac During the

23 BT-81, T. 13748, 13838 (closed session).

24 Alija Verem, ex. P1695, 92bis statement, 02061788 (under seal).

3 Senad Alkic, T. 14986-14987.

26 Senad Alki¢, T. 14993-14994.

7 Senad Alki¢, T. 14995; ex. P1757, “Report on the setting up of a Serbian SIB and police participation in the war”.

28 Senad Alki¢, T. 14990-14991; DZevad Dosli¢, T. 14835-14836.

29 Ex. P850, “SDS Municipal Civil Defence Plan”’; Muhamed Filipovié, T. 9408, 9438-9439.

2600 Bx. DT24, “Official Record” of a police interview, dated 31 May 1992.

21 Muhamed Filipovic, T. 9529, 10075-10076, 10082; BT-79, T. 11665-11666 (closed session); Atif Dzafic, ex. P1123,
92bis statement, 2004685; BT-26, T. 9206-9209, 9239-9245 (closed session). See also ex. P644, “Regular Combat
Report”, issued by the 1 KK Command, dated 28 May 1992, p. 2.

262 Ex. P916, “Order” to surrender illegal weapons issued on 28 May 1992 by the Klju¢ Crisis Staff.

263 BT-26, T. 9117, 9209 (closed session); Muhamed Filipovic, T. 9541. See also ex. P 949, “Public Announcement”.

264 BT-26, T. 9118 (closed session); Nisvet Ticevi¢, T. 10739-10740; Ajiz Begic, ex. P549, 92bis statement, 2109337,
Hasan Salihovic¢, ex. P550, 92bis statement, 2109327; BT-77, T. 10341-10343; Bajro Hadzi¢, ex. P552, 92bis
statement, 521139.
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following days, the killings continued with major killing incidents occurring on the road to Peci and

at the Velagic¢i school.*®

109. In the municipality of Prnjavor, the most serious attack took place against the Bosnian
Muslim village of LiSnja at the end of May 1992. After weapons had been handed in, the village
was surrounded by the VRS, the police and a paramilitary group from the area, the ‘Wolves of
Vuj¢ak’.?*® The Bosnian Muslim inhabitants were ordered to leave the village and told that if they
did not, they would be considered as enemies. They had to gather at the sawmill where they were

fenced in and detained until noon the next day.267

268
d.

The village of LiSnja was shelled. Houses were

burnt down and livestock was kille There was no resistance from the Bosnian Muslims.?*

110.  In Tesli¢ municipality, the Mice’ paramilitary group sowed terror by looting, killing and
raping.*’® After the army blocked all the roads leading out of Tesli¢, the Bosnian Muslim village of
Stenjak was shelled on 4 June 1992 following the expiration of a deadline issued to the inhabitants
to surrender their weapons.”’' The Bosnian Serb army and the police, assisted by paramilitary
groups, searched houses belonging to Bosnian Muslims for hidden weapons.?’> Houses were looted

273

and burnt.””® There was no resistance from the non-Serb population in Tesli¢.*™

111.  In Kotor Varo§ Municipality, the take-over of power by the SDS was achieved in June 1992
through attacks by Bosnian Serb armed forces on the town of Kotor Varo$§ and the villages of
Vediéi, Hrvacani, Ravne, Hanific¢i and other villages, all of which were inhabited by Muslims or
Croats. During these attacks, a number of people were killed. Most inhabitants of these villages

eventually fled to neighbouring areas.””

In the village of Vecici, the Bosnian Serb forces faced
considerable Bosnian Muslim armed resistance and fighting continued for months.*”® Bosnian Serb
forces shelled Vecici on a regular basis until October 1992 and also attacked the village from the

air, using cluster bombs and napalm.”’’ The criminal acts carried out in support of the power take-

265 See IX.A.2, “The killing of a number of people in Prhovo village and a number of men on the road to Peci”.

266 Rusmir Mujanié, T. 16014, 16075-16079; BT-91, T. 15867-15874.

267 Rusmir Mujanic¢, T. 16001-16014; BT-91, T. 15990-15991; ex. P 657, “Combat Report”, dated 2 June 1992.

268 Rusmir Mujani¢, T. 16015-16017.

269 Rusmir Mujanié, T. 16001-16010; BT-91, T. 15897-15898.

20 BT-95, T. 19550-19551 (closed session).

2" Mehmed Teni¢, T. 16864; BT-64, T. 16959-16960.

%2 Mehmet Kopi¢, ex. P1964, 92bis statement, 1034036.

213 BT-68, ex. P1967, 92bis statement, 943115-943116 (under seal).

21 Adil Osmanovié, T. 16599.

25 Elvedin Pasi¢, T. 19396-19400; BT-96, T. 17695-17700, 17769-17771, 17774-17775 (closed session); BT-71,
T. 17635-17637. As to the take-over of power by the SDS, see ex. P234, “Report”; BT-96, T. 17693-17694 (closed
session); Muhamed Sadikovic, T. 18220-18223.

216 BT-96, T. 17697-17700, 17747-17748, 17769-17771 (closed session).

2" Muhamed Sadikovi¢, T. 18334-18343; Zoran Joki¢, T. 24046-24047.
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over in Kotor Varo§ Municipality culminated in the massacre at Grabovica school, where a large

number of Bosnian Muslim men fleeing from the hostilities were killed.*”®

112. In Sipovo, a predominantly Bosnian Serb municipality,279 houses in villages largely
inhabited by Bosnian Muslims, such as Be3njivo, were set on fire by Bosnian Serb forces.”®” The
mosques in Staro Sipovo, Be$njovo and Pljeva were destroyed on 7 August 1992 by Bosnian Serb

forces.”®!

113. In Celinac municipality, where Bosnian Serbs formed an overwhelming majority of the
population, on 6 August 1992, Bosnian Serb soldiers ordered the inhabitants of the Bosnian Muslim

hamlet of Basic¢i to leave the area as they could not guarantee their safety.”*

During the same
month, several Bosnian Muslim villages were attacked by Bosnian Serb forces.”** Bosnian Muslim
houses were set on fire and by October 1992, many of them had been destroyed while Bosnian Serb

284

homes remained intact.”>* In Celinac town, two mosques, the Imam’s house and a Roman Catholic

church were destroyed during the attack.”®> Other non-Serbs from Celinac town then started to

. 286
organise themselves and requested to leave.

They were told to form a column in the direction of
Banja Luka but were later prevented from proceeding by the military police because of security
reasons.”®’ They were taken to Celinac Elementary School and kept there between seven and fifteen

days.”® Upon their release, they were allowed to return to what was left of their homes.**

114.  On 3 April 1992, the SOS arrived in Banja Luka municipality, set up barricades and
demanded that a number of their requests be met through the establishment of a Crisis Staff.**® In

Banja Luka municipality, violence was not as pervasive as in other municipalities as it was under

28 See IX.A.2, “The killing of a number of men in the school in Grabovica”.

*® BT-92, T. 19781.

20 BT-105, T. 19112-19114 (closed session).

1 BT-105, T. 19103(closed session); ex. P2404, “Official Note”, dated 9 October 1992.

%2 Vahid Mujkanovi¢, ex. P1980, 92bis statement, 2299907, stating that on 6 August 1992, the Bosnian Muslim
population of Basic¢i had to walk 10 km to Karanovac (in Banja Luka) where they stayed three days in an old school
building, after which local Bosnian Serb military forces ordered them to leave and go back to their municipality. They
drove them in three buses and made them spent the night in Celinac town, inside the buses guarded by Bosnian Serb
reservists, as their safety could not be guaranteed otherwise. They were later released.

283 Vahid Mujkanovic, ex. P1980, 92bis statement, 2299902.

24 Vahid Mujkanovié, ex. P1980, 92bis statement, 2299902.

%3 Ex. P1788, “Note”; ex. P2005.1, “Photo”; BT-90, T. 17073-17074, 17100-17102 (closed session).

26 BT-90, T. 17097 (closed session).

27 BT-90, T. 17098 (closed session).

28 BT-90, T. 17179-17182, 17100 (closed session).

289 BT-90, T. 17097 (closed session); Mehmet Tali¢, T. 24148, 24151, 24153. By April 1993, seven hundred and
seventy out of more than one thousand and sixty Bosnian Muslims were left in Celinac municipality (ex. P1981,
“Document regarding figures showing the ethnic structures of the municipality of Celinac before and after the war
broke out, Security Service Centre, Banja Luka, 30 April 1993”). See also X.C.3, “Benevolent treatment of Bosnian
Muslim population in Celinac”.

0 For a more detailed account of the events of 3 April 1992 in Banja Luka, see supra, paras 98-99.
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the scrutiny of the international community.”' Incidents of destruction of Bosnian Muslim property
were nonetheless recurrent.””> The predominantly Bosnian Muslim villages of Mehovci, Bastasi,

Hadrovici and Vranic were shelled.””

115. In the spring of 1992, camps and other detention facilities were established throughout the
territory of the Bosnian Krajina in army barracks and compounds, factories, schools, sport facilities,
police stations and other public buildings. These camps and detention facilities were set up and
controlled by the Bosnian Serb army, civilian authorities or the Bosnian Serb police.294 Non-Serb
civilians were arrested en masse and detained in these camps and detention facilities. For example,
in Prijedor Municipality, after the armed attacks on non-Serb villages by Bosnian Serb armed
forces, women and children were separated from the men before they were all loaded onto buses

295

and taken to Trnopolje, Omarska or Keraterm.”~ While prominent members of the SDA and the

HDZ were among the first to be arrested,”® the overwhelming majority were normal citizens

arrested solely because of their ethnicity.297

The conditions in the camps and some detention
facilities were particularly harsh. Inmates were interrogated, beaten, subjected to inhuman and
degrading conditions of life and tortured. Women were raped and killings occurred on a regular
basis.””® The tragic peak of killings inside these camps was reached with a massacre in “Room 3” of
the Keraterm camp, perpetrated by Bosnian Serb army personnel, during which at least one hundred

and ninety Bosnian Muslims from the Brdo area in Prijedor Municipality were killed.*”

116.  Already before the outbreak of the armed conflict in BiH, Bosnian Muslims and Bosnian
Croats living in the Bosnian Krajina were feeling increasingly insecure and started leaving the
region in convoys.’® As the events in the Bosnian Krajina developed, from the spring of 1992
onwards, active and systematic repression and expulsion of Bosnian Muslims and Bosnian Croats
was carried out by the Bosnian Serb authorities throughout the Bosnian Krajina. Convoys of buses

and trains were organised by the Bosnian Serb authorities to drive tens of thousands of men, women

1 Amir DZonli¢, T. 2485-2486.

2 BT-11, T. 3865 (closed session); BT-22, T. 4484.

3 BT-12, T. 4175-4181.

2 Ex. P2649, “Map of detention camps in the Autonomous Region of Krajina”.

25 Nurset Sivac, ex. P1547, T. 6574-6576, 6720-6721; Emsud Garibovi¢, T. 12458-12463; BT-27, T. 12018-12019;
BT-36, T. 11009-11011 (closed session); Samir Poljak, ex. P1521, T. 6342-6346; Jusuf Arifagié, ex. P554, T. 7074-
7081; BT-1, ex. P1619, T. 4736-4737 (under seal); BT 30, ex. P1541, T. 5728-2730, 5745-5750 (under seal); Idriz
Merdzanié, T. 11793-11795; BT-106, T. 21097, 21105-22106 (closed session).

26 Adil Draganovi¢, T.5574-5575, 5581-5582, 5827, 5878-5885; Mirzet Karabeg, T.6089-6091, 6140; Enis
Sabanovi¢, T. 6470, 6604-6605; Bekir Deli¢, T.7950-5951, 8010; Jakov Mari¢, T. 10823-10824; Sakib Muhi¢,
T. 8100-8105; BT-17, T. 7742-7743, 7887 (closed session). See also ex. P759, “Diary”; ex. P667, “List”; ex. P697,
“Telegram”; ex. P790, “List”.

27 See IX.F.2, “Right to freedom of movement”.

% See IX.E.2, “Deliberatly inflicting upon the group conditions calculated to bring about physical destruction”.

29 See IX.A.2, “The killing of a number of men in "Room 3’.at Keraterm camp — Prijedor municipality”.

39 Muharem Murselovié, ex. P1542, T. 2840-2841; BT-81, T. 13782; BT-95, T. 19537-19538 (closed session); Senad
Alkié, T. 14986-14987; BT-92, T. 19854, 19869 (private session).
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and children out of Bosnian Serb claimed territory to either Bosnian Muslim held territory within

BiH or to Croatia.*”!

On 12 June 1992, the Agency for Population Movement and Exchange of
Material Wealth was established in Banja Luka, assisting in the implementation of the policy of
ethnic cleansing.”®® Trnopolje became a transfer facility for the expulsion of the non-Serb
population from the Bosnian Krajina. Many people from Prijedor were taken to Trnopolje after their
villages had been attacked by the Bosnian Serb forces and others came to Trnopolje on their own
initiative, from where they were driven out of the area in convoys of buses.’”> The non-Serb
population often sought to leave, and requested the convoys, which were then organised by the
Bosnian Serb authorities. However, they did not leave of their own free will, but were forced to do

s0 as a result of the conditions imposed on them.***

Moreover, in many instances the Bosnian Serb
authorities made them sign documents stating that they renounced claims to all the property that
they left behind in favour of the SerBiH.*”> The Trial Chamber is satisfied that this measure was
intended to dissuade the Bosnian Muslims and the Bosnian Croats leaving the territory from

returning at a later stage.

117. At the same time, the cleansed areas in northern Bosnia that had been emptied of Bosnian
Muslims and Bosnian Croats were re-populated by resettling Serbian refugees coming from

. 306
Croatia.

118.  The Trial Chamber is satisfied beyond reasonable doubt that the crimes that were committed

in the Bosnian Krajina from April 1992 until the end of December 1992, the period relevant to the

1 BT-19, T. 20643, 20658, 20660 (closed session). See also ex. P2670 (under seal); ex. P2671 (under seal); ex. P2676
(under seal); ex. P2677 (under seal); ex. P2678 (under seal). Paul Shoup, a witness testifying for the Defence, suggested
that all three groups engaged in ethnic cleansing. He admitted, however, that “the Serbs engaged in ethnic cleansing to a
greater degree than either the Croats or Muslims. How much more remains a subject of debate. Above and beyond the
question of numbers, there was the issue of the brutality with which ethnic cleansing was carried out, the destruction of
cultural monuments and artefacts, and the plundering of the homes and villages of the departed... in the case we are
concerned with, ethnic cleansing was not associated with the physical liquidation of entire populations, but rather their
hasty removal, accompanied by the excesses of rape, pillaging and murder”, ex. DB376, “Expert Report of Paul
Shoup”, pp. 33, 37.

302 gy, P227, “ARK Official Gazette”, Item 17, Decision of the ARK Crisis Staff, para. 6: “An agency shall be
established to work on the problem of population resettlement”; BT-19, T. 20641 (closed session); Nurset Sivac, ex.
P1547, T. 6770-6771; Adil Draganovic, T. 5648, 5676; Grgo Stojié, T. 6771-6772; BeSim Islamcevic, T. 7470-7472;
Amir Dzonli¢, T. 2458. See also ex. P242, “ARK Crisis Staff Decision”, dated 12 June 1992, which is entitled
“Decision to found an agency for population movement and exchange of material wealth for the Autonomous Region of
Krajina”. See also ex. P2661 (under seal); ex. P218, “Decision” of the Sanski Most Crisis Staff, dated 30 May 1992.

7 Nurset Sivac, ex. P1547, T. 6767-6768; Emsud Garibovi¢, T. 12458-12463; Jusuf Arifagic, ex. PS54, T. 7075; BT-
78, ex. P562, T. 6866-6869 (under seal); BT-30, ex. P1541, T. 5727-5750 (under seal); BT-30, T. 12564-12565; Idriz
Merdzanié, T. 11814-11815.

* Begim Islaméevic, T. 7470-7479, 7555-7558. See also IX.C, “Deportation and forcible transfer”.

395 Nusret Sivac, ex. P1547, T. 6696; Ivo Atlija, ex. P1527, T. 5655-5656; Idriz MerdZanic, T. 11787; BT-34, ex. P558,
T. 1104 (under seal); Jakov Mari¢, T. 10840; BT-23, T. 6434; Besim Islamcevié, T. 7430; BT-21, T. 8587 (closed
session); Muhamed Sadikovic¢, T. 18260-18263, 18273-18277; BT-33, ex. P1544, T. 3975 (under seal).

306 BT-19, T. 20748 (closed session); BT-9, T. 3428-3430 (closed session); BT-21, T. 8562-8563 (closed session). See
also ex. P214, “Transcript” of radio broadcast, dated 29 May 1992; P690, “Decision” by the Sanski Most Crisis Staff,
dated 23 June 1992, para. 2. The Agency for the Movement of People and Exchange of Properties was also responsible
for such resettlement, see BT-19, T.20641 (closed session). See also IX.C, “Deportation and forcible transfer”.
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Indictment, occurred as a direct result of the over-arching Strategic Plan. The ethnic cleansing was
not a by-product of the criminal activity; it was its very aim and thus an integral part of the Strategic
Plan.**” The conditions of life imposed on the non-Serb population of the Bosnian Krajina and the
military operations against towns and villages which were not military targets were undertaken for
the sole purpose of driving people away.’”® Many people were kept in detention centres under
horrendous conditions. As it was intended to permanently remove these people from the territory of
the SerBiH, many of their homes were destroyed in order to prevent them from returning. Bosnian
Muslim homes that were not destroyed were allocated to Serb refugees from Croatia and other parts
of BiH. The deliberate campaign of devastation of the Bosnian Muslim and Bosnian Croat
religious and cultural institutions was just another element of the larger attack. The final objective,
however, was the removal of the population and the destruction of their homes.”” By August 1992,
the consistent application of such a discriminatory policy was obvious.’'” The evidence shows a
consistent, coherent and criminal strategy of cleansing the Bosnian Krajina of other ethnic groups

implemented by the SDS and the Bosnian Serb forces.*!!

119.  The Trial Chamber is satisfied beyond reasonable doubt that during the implementation of
this policy, effective control over the Bosnian Serb military, police and civilian structures was
exercised variously by political leaders from the Bosnian Serb Supreme Command and other
governmental authorities of the SerBiH. The impact of so-called uncontrolled elements was
marginal.3 2 1t is also satisfied beyond reasonable doubt that it was impossible to implement a
systematic policy of this magnitude, just by spontaneous action or by criminal actions by isolated
radical groups.””> Moreover, the Trial Chamber is convinced that the actual methods used to

implement the Strategic Plan were controlled and coordinated from a level higher than the

7 BT-19, T. 20635-20657, 20708 (closed session); BT-20, T. 5247-5249.

3% BT-19, T. 20620 (closed session).

%9 Ex. P1883.1, “Report on the Damaging and Destruction of Islamic and Roman Catholic Sacral Buildings in the
Municipalities of Bosanski Novi, Donji Vakuf, Klju¢, Kotor Varos, Prijedor and Sanski Most in the 1992-95 War”, with
specific reference to 1992, p. 12. See also BT-19, T. 20634 (closed session).

319 BT-19, T.20635. (closed session). BT-19 also stated that in his view it was clear that this was not due to
uncontrolled activities of irregulars who were acting on their own. It was impossible to plan, organise and implement a
systematic policy of this magnitude by spontaneous or criminal actions of isolated radical groups: T. 20636 (closed
session). As to the discriminatory nature of the policy, see BT-19, T. 20636, 20619 (closed session), indicating that 80 —
90 per cent of the displaced persons were Muslims.

31T BT-19, T. 20620-20622, 20636 (closed session). The ethnic cleansing operations were linked to the implementation
of the first strategic goal, i.e., to separating the people on the ground: Milorad Sajic, T. 23762-23764. Paul Shoup wrote
the following: “Did ethnic cleansing in Bosnia follow a pattern? The answer is yes, if we recognise the strategic motives
behind ethnic cleansing — reinforcing claims to territory acquired in the course of the fighting”: ex. DB376, “Expert
Report of Paul Shoup”, p. 35.

312 Barnabas Mayhew, T. 13575-13576; ex. P1617/S217, “ECMM Report”, dated 29 August — 4 September 1992, p. 9;
ex. DB376, “Expert Report of Paul Shoup”, p. 28, quoting a CIA study, called Balkan Battlegrounds, Vol. I, pp. 154,
Xiii.

313 BT-19, T. 29635-20657 (closed session).
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respective municipalities, even though some municipalities distinguished themselves by taking

e e 14
certain 1n1t1a‘[1ves.3

3% At a Prijedor SDS meeting held on 9 May 1992, Milan Kovacevié, the President of the Executive Committee,
summed up that “the functioning of government at the level of Krajina can now be felt, instructions and decisions are
now being forwarded from the top”: ex. P1195, “Minutes”. See also, VI.C, “The authority of the ARK Crisis Staff”.
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V. GENERAL REQUIREMENTS FOR THE CRIMES ALLEGED IN THE
INDICTMENT

120. The Accused is charged with crimes under Articles 2, 3, 4 and 5 of the Statute. The

application of Articles 2, 3 and 5 requires that a number of general requirements be fulfilled.”"

A. Atrticle 2 of the Statute: Grave Breaches of the 1949 Geneva Conventions

121.  There are four preconditions to the applicability of Article 2 of the Statute: (i) the existence
of an armed conflict; (ii) the establishment of a nexus between the alleged crimes and the armed
conflict; (iii) the armed conflict must be international in nature; and (iv) the victims of the alleged
crimes must qualify as protected persons pursuant to the provisions of the 1949 Geneva

Conventions.

122. It is settled in the jurisprudence of this Tribunal that an armed conflict exists “whenever
there is resort to armed forces between States or protracted armed violence between governmental

authorities and organised armed groups or between such groups within a State”.*'°

123. In linking the offences to the armed conflict, it is not necessary to establish that actual
combat activities occurred in the area where the crimes are alleged to have occurred. Rather, “[i]t is
sufficient that the alleged crimes were closely related to the hostilities occurring in other parts of

the territories controlled by the parties to the conflict.”*"

124.  Clearly, an armed conflict is international in nature if it takes place between two or more
States. In addition, an internal armed conflict may become international if (i) another State
intervenes in that conflict through its troops, or, alternatively, (ii) some of the participants in the

internal armed conflict act on behalf of that other State.>'®

There are three different tests, specific to
the circumstances, to determine the degree of control that a foreign State has over armed forces

fighting on its behalf.*'® For armed forces, militias or paramilitary units acting as de facto organs of

315 The law specifically applicable to Article 4 of the Statute is described further in IX.E., “Genocide”, infra.

318 prosecutor v. Dusko Tadié (aka “Dule”), Case No. IT-94-1-AR72, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 1995 (“Tadic Jurisdiction Decision”), para. 70; endorsed in Prosecutor
v. Zejnil Delalic, Zdravko Mucic (aka “Pavo”), Hazim Delic¢ and Esad LandZo (aka “Zenga”), Case No. IT-96-21-T,
Judgement, 16 November 1998 ( “Celebici Trial Judgement”), para. 183; Prosecutor v. Radoslav Krsti¢, Case No. IT-
98-33-T, Judgement, 2 August 2001 (“Krsti¢ Trial Judgement”), para. 481; Prosecutor v. Milomir Staki¢, Case No. IT-
97-24-T, Judgement, 29 October 2003 ( “Stakic Trial Judgement”), para. 568.

37 Tadié Jurisdiction Decision, para. 70 (emphasis added); endorsed in Celebiéi Trial Judgement, paras 193-195;
Prosecutor v. Mladen Naletilic (aka “Tuta”) and Vinko Martinovic (aka “Stela”), Case No. IT-98-34-T, J udgement, 31
March 2003 (“Naletili¢ Trial Judgement”), para. 177.

18 prosecutor v. Dusko Tadié, Case No. IT-94-1-A, Judgement, 15 July 1999, (“Tadi¢ Appeal Judgement™), para. 84.
Y Tadi¢ Appeal Judgement, paras 117-124 describing the three different tests: 1) For single private individuals or
groups, not militarily organised, acting as a de facto organ of the State., it is necessary to ascertain that the said State

55
Case No.: IT-99-36-T 1 September 2004



the State, the establishment of the overall character of the control suffices.”*® The control required
by international law may be deemed to exist when a State (or, in the context of an armed conflict,
the Party to the conflict) has a role in (i) organising, coordinating or planning the military actions of
the military group, in addition to (ii) financing, training and equipping or providing operational

321

support to that group.” These two elements must both be satisfied.

125.  Each of the four 1949 Geneva Conventions respectively sets out the conditions under which
a person or property is protected by its provisions.’*> Persons not entitled to protection under the
first three Geneva Conventions, necessarily fall within the ambit of Geneva Convention IV, which

applies to civilians, provided that the requirements of Article 4 of Geneva Convention IV are

323
d.

satisfie Geneva Convention IV defines “protected persons” as those “in the hands of a party to

the conflict or Occupying Power of which they are not nationals™***

. The criterion of nationality
might exclude certain victims of crimes from the category of protected persons. However, it is
settled jurisprudence of this Tribunal that protected persons should not be defined by the strict
requirement of nationality, as opposed to more realistic bonds demonstrating effective allegiance to

325

a party to a conflict, such as ethnicity.”™ This Trial Chamber agrees with and will follow this

approach.

B. Article 3 of the Statute: Violations of the Laws or Customs of War

126.  Article 3 of the Statute refers to a broad category of offences, namely all "violations of the
laws or customs of war".>*° It has thus been interpreted as a residual clause covering all violations
of humanitarian law not falling under Articles 2,4 or 5 of the Statute, more specifically : (1)
violations of the Hague law on international conflicts; (ii) infringements of provisions of the

Geneva Conventions other than those classified as “grave breaches ” by those Conventions; (iii)

has issued specific instructions concerning the commission of that particular act or that it has publicly endorsed or
approved the unlawful act ex post facto; 2) for armed forces, militias or paramilitary units acting as de facto organs of
the State, the establishment of the overall character of the control suffices and 3) private individuals who are assimilated
to State organs on account of their actual behaviour within the structure of the State may be regarded as de facto organs
of the State, regardless of any possible requirement of State instructions.

20 Tadic¢ Appeal Judgement, paras 117-145.

! Tadi¢ Appeal Judgement, para. 145.

322 Tadi¢ Jurisidiction Decision, para. 81: “For the reasons set out above, this reference is clearly intended to indicate
that the offences listed under Article 2 can only be prosecuted when perpetrated against persons or property regarded as
“protected” by the Geneva Conventions under the strict conditions set out by the Conventions themselves. This
reference in Article 2 to the notion of “protected persons or property” must perforce cover the persons mentioned in
Articles 13, 24, 25 and 26 (protected persons) and 19 and 33 to 35 (protected objects) of Geneva Convention [; in
Articles 13, 36, 37 (protected persons) and 22, 24, 25 and 27 (protected objects) of Geneva Convention II; in Article 4
of Convention III on prisoners of war, and in Articles 4 and 20 (protected persons) and Articles 18, 19, 21, 22, 33, 53,
57, etc. (protected property) of Convention IV on civilians.”

323 Celebici Appeal Judgement, para. 271.

32% Article 4 (1) of Geneva Convention I.

3 Tadié Appeal Judgement, paras 164-168; Blaski¢ Appeal Judgement, paras 172-176; Celebiéi Appeal Judgement,
paras 83, 98; Naletili¢ Trial Judgement, para. 207.
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violations of common Article 3 of the Geneva Conventions (“common Article 3”) and other
customary rules on internal armed conflicts, and (iv) violations of agreements binding upon the
parties to the conflict, considered qua treaty law, i.e., agreements which have not turned into

. . 2
customary international law.**’

127. The application of Article 3 of the Statute presupposes that the alleged acts of the accused
have been committed in an armed conflict.>*® It is immaterial whether this conflict was internal or

international in nature.*”’

128. A close nexus must exist between the alleged offence and the armed conflict. ™ This is

satisfied when the alleged crimes are "closely related to the hostilities".**!

129.  The jurisprudence of this Tribunal has established four additional conditions which must be
fulfilled for an offence to be prosecuted under Article 3 of the Statute: (i) the violation must
constitute an infringement of a rule of international humanitarian law; (i1) the rule must be
customary in nature or, if it belongs to treaty law, the required conditions must be met; (iii) the
violation must be “serious”, that is to say, it must constitute a breach of a rule protecting important
values, and the breach must involve grave consequences for the victim; and (iv) the violation of the
rule must entail, under customary or conventional law, the individual criminal responsibility of the

2

person breaching the rule. ***  Some of the prerequisites for the application of Article 3 of the

Statute may differ depending on the specific basis of the relevant charges brought under this

Article.>*

C. Article 5 of the Statute: Crimes Against Humanity

130. Article 5 of the Statute enumerates offences which, if committed in an armed conflict,
whether international or internal in character, and as part of a widespread or systematic attack

directed against any civilian population, will amount to crimes against humanity. It is settled

326 Tadié Jurisdiction Decision, para. 87.

327 Tadié Jurisdiction Decision, paras 89-91; Krnojelac Trial Judgement, para. 52; Kunarac Trial Judgement, para. 401;
Naletili¢ Trial Judgement, para. 224.

328 Kunarac Appeal Judgement, paras 57 and 58.

29 Celebi¢i Trial Judgement, para. 303; Celebic¢i Appeal Judgement, paras 140, 150; Prosecutor v. Anto Furundija,
Case No. IT-95-17/1-T, Judgement, 10 December 1998 (“FurundZija Trial Judgement”), para. 132; Blaski¢ Trial
Judgement, para. 161.

330 Tadi¢ Jurisdiction Decision, para. 70; Kunarac Trial Judgement, para. 402; Krnojelac Trial Judgement, para. 51.

3! Tadi¢ Jurisdiction Decision, para. 70 endorsed in Krnojelac Trial Judgement, para. 51; Naletili¢ Trial Judgement,
para. 225.

332 Tadié¢ Jurisdiction Decision, para. 94; Prosecutor v. Miroslav Kvocka, Milojica Kos, Mlado Radic, Zoran Zigic’ and
Dragoljub Prcac, Case No. 1T-98-30/1-T, Judgement, 2 November 2001 (“Kvocka Trial Judgement”), para. 123;
Krnojelac Trial Judgement, para. 52; Kunarac Trial Judgement, para. 403; Kunarac Appeal Judgement, para. 66.

333 Kunarac Trial Judgement, para. 404; Krnojelac Trial Judgement, para. 52.
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jurisprudence of this Tribunal that the following elements must be met for an offence to constitute a

. . L334
crime against humanity:

(a) there must be an ‘attack’;>>

(b) the acts of the accused must be part of the alttack;33 6

(c) the attack must be directed against any civilian population;>’
(d) the attack must be widespread or systematic;>"

(e) the accused must know that his acts constitute part of a pattern of widespread or
systematic crimes directed against a civilian population and know that his acts fit into

such a pattern.”

131.  An “attack” for the purpose of Article 5 is described as a “course of conduct involving the
commission of acts of violence”.**” In the context of a crime against humanity, an “attack’ is not
limited to the use of armed force; it also encompasses any mistreatment of the civilian
population.**' The concepts of “attack” and “armed conflict” are distinct and independent from each
other. The attack could precede, outlast or continue during the armed conflict, without necessarily

342 T establish whether there was an attack, it is not relevant that the other side also

being part of it.
committed atrocities against its opponent’s civilian population.”*® Each attack against the other
side’s civilian population would be equally illegitimate and crimes committed as part of such attack

could, all other conditions being met, amount to crimes against humanity.***

34 Kunarac Appeal Judgement, para. 85; Kunarac Trial Judgement, para. 410; Krsti¢ Trial Judgement, para. 482;
Kvocka Trial Judgement, para. 127; Krnojelac Trial Judgement, para. 53; Prosecutor v. Mitar Vasiljevi¢, Case No. IT-
98-32-T, Judgement, 29 November 2002 (“Vasiljevi¢ Trial Judgement”), para. 28. For jurisprudence of the ICTR, see
Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, Judgement, 2 September 1998 (“Akayesu Trial Judgement”),
paras 565-584; Prosecutor v. Alfred Musema, Case No. ICTR-96-13-T, Judgement, 27 January 2000 (“Musema Trial
Judgement”), paras 199-211; Prosecutor v. Georges Anderson Nderubumwe Rutaganda, Case No. ICTR-96-3-T,
Judgement and Sentence, 6 December 1999 (“Rutaganda Trial Judgement”), paras 64-76; Prosecutor v. Clement
Kayishema and Obed Ruzindana, Case No. ICTR-95-1-T, Judgement, 21 May 1999 (“Kayishema Trial Judgement”),
paras 119-134; Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-A, Judgement, 1 June 2001 (“Akayesu Appeal
Judgement”), paras 460-469.

3 Tadi¢ Appeal Judgement, para. 251; Kunarac Appeal Judgement, paras 85-89.

3% Tadi¢ Appeal Judgement, para. 248; Kunarac Appeal Judgement, paras 85, 99-100.

37 Kunarac Appeal Judgement, paras 85, 90-92.

338 Kunarac Appeal Judgement, paras 85, 93-97.

3 Tadi¢ Appeal Judgement, para. 248; Kunarac Appeal Judgement, paras 85, 102-104.

0 Kunarac Trial Judgement, para. 415; Kunarac Appeal Judgement, paras 86, 89.

3! Kunarac Appeal Judgement, para. 86.

2 Tadi¢ Appeal Judgement, para. 251; Kunarac Appeal Judgement, para. 86; Krnojelac Trial Judgement, para. 54.

3 Kunarac Trial Judgement, para. 580; Kunarac Appeal Judgement, para. 87.

3 Kunarac Appeal Judgement, para. 87.
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132.  The acts of the accused need to objectively “form part” of the attack by their nature or
consequences,345 as distinct from being committed in isolation, but they do not need to be
committed in the midst of the attack. For instance, the Kunarac Trial Chamber found that a crime
committed several months after, or several kilometres away from the main attack could still, if

sufficiently connected otherwise, be part of that attack. >

133.  Article 5 of the Statute provides that a crime against humanity requires that it be “committed
in armed conflict”. This is a jurisdictional requirement. The Appeals Chamber in Kunarac held that
this is not equivalent to the requirement contained in Article 3 of the Statute, where a 'close

347
d.

relationship' between the acts of the accused and the armed conflict is require By contrast,

according to the Appeals Chamber, the nexus with the armed conflict under Article 5 is

... a purely jurisdictional prerequisite which is satisfied by proof that there was an armed conflict
and that 0bjectivel¥4§he acts of the accused are linked geographically as well as temporally with

the armed conflict.

134. The armed conflict can be international as well as internal in nature.** The civilian

k.*° It is not required that every single member of

population must be the primary object of the attac
that population be a civilian — it is enough if it is predominantly civilian in nature, and may include,
e.g., individuals hors de combat.™" Further, the presence of soldiers, provided that they are on leave
and do not amount to "fairly large numbers", within an intentionally targeted civilian population
does not alter the civilian nature of that popula‘tion.352 In order to determine whether the attack may
be said to have been directed against a civilian population, the means and methods used in the
course of the attack may be examined, the number and status of the victims, the nature of the crimes
committed in its course, the resistance to the assailants at the time and the extent to which the
attacking force may be said to have complied or attempted to comply with the precautionary

requirements of the laws of war.” It is also not necessary that the entire civilian population of the

geographical entity in which the attack is taking place be targeted by the attack. It must, however,

345

Tadi¢ Appeal Judgement, para. 248; Kunarac Appeal Judgement, paras 85, 99-101.

6 Kunarac Trial Judgement, para. 417 et seq.

37 Kunarac Appeal Judgement, paras 57-60, 83.

8 Kunarac Appeal Judgement, para. 83.

3% prosecutor v. Goran Jelisic, Case No. IT-95-10-T, Judgement, 14 December 1999 (“Jelisi¢ Trial Judgement”), para.
50.

30 Kunarac Appeal Judgement, para. 91.

3 Jelisi¢ Trial Judgement, para. 54; Blaski¢ Appeal Judgement, paras 111-113. For ICTR jurisprudence, see Akayesu
Trial Judgement, para. 582; Kayishema Trial Judgement, para. 128.

2 Blaski¢ Appeal Judgement, para. 115.

353 Kunarac Appeal Judgement, para. 91.
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be shown that the attack was not directed against a limited and randomly selected number of

T 354
individuals.

135. The requirement that the attack be “widespread” or “systematic” is disjunctive rather than
cumulative.” For an attack to be “widespread”, it needs to be of a large-scale nature, which is
primarily reflected in the number of victims,™® whereas the term “systematic” refers to the
organised nature of the acts of violence and the non-accidental recurrence of similar criminal
conduct on a regular basis.*’ Only the attack as a whole, not the individual acts of the accused,
must be widespread or systematic.35 8 Consequently, even a single or relatively limited number of
acts on his or her part could qualify as a crime against humanity, unless these acts may be said to be

isolated or random.>”’

136. The jurisprudence of this Tribunal has identified some factors to be considered in
determining whether an attack is widespread or systematic: (i) the consequences of the attack upon
the targeted population, (ii) the number of victims, (iii) the nature of the acts, and (iv) the possible

participation of officials or authorities or any identifiable patterns of crimes.’®

137.  There is no requirement under customary international law that the acts of the accused need
to be supported by any form of policy or plan. The existence of a policy or plan may evidentially be
relevant to the requirements of a widespread or systematic attack and the accused’s participation in

the attack, but it is not a legal element of the crime. 361

138. In addition to the intent to commit the underlying crime, the accused must be aware that
there is an attack on the civilian population and that his or her acts form part of that attack.’** This
requirement does not imply knowledge of the details of the attack.® In addition, the accused need

not share the ultimate purpose or goal underlying the attack: the motives for his or her participation

3% Kunarac Appeal Judgement, para. 90.

353 Kupreski¢ Trial Judgement, para. 544; Prosecutor v. Dario Kordi¢ and Mario Cerkez, Case No. IT-95-14/2-T,
Judgement, 26 February 2001 (“Kordi¢ Trial Judgement”), para. 178; Blaski¢ Appeal Judgement, para. 101.

%6 Kunarac Trial Judgement, para. 428; Blaski¢ Appeal Judgement, para. 101; Akayesu Trial Judgement, para. 580.

37 Kunarac Trial Judgement, para. 429; Kunarac Appeal Judgement, para. 94 ; Blaski¢ Appeal Judgement, para. 101.
3% Kunarac Trial Judgement, para. 431; Kunarac Appeal Judgement, para. 96; Blaski¢ Appeal Judgement, para. 101.

% Kunarac Appeal Judgement, para. 96; Simi¢ Trial Judgement, para. 43; Blaski¢ Appeal Judgement, para. 101.

% Kunarac Appeal Judgement, para. 95.

%! Kunarac Appeal Judgement, paras 98-101; Simi¢ Trial Judgement, para. 44; Blaski¢ Appeal Judgement, para. 120.
362 prosecutor v. Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic, Drago Josipovi¢, Dragan Papic and Viadimir
Santic¢ ( aka “Vlado”), Case No. IT-95-16-T, Judgement, 14 January 2000 (“Kupreskic Trial Judgement”), para. 556;
Blaski¢ Appeal Judgement, para. 126; Kunarac Trial Judgement, para. 434; Kunarac Appeal Judgement, para. 102.

363 Kunarac Trial and Appeal Judgements, ibid.
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in the attack are irrelevant, and a crime against humanity may even be committed exclusively for

364
personal reasons.

D. Findings in respect of the General Requirements for Articles 2, 3 and 5 of the Statute

1. Findings in respect of the general requirements common to Articles 2. 3 and 5

139. The application of Articles 2, 3 and 5 of the Statute is subject to the existence of an armed

conflict and a nexus between the alleged offences and the armed conflict.

140. The Defence does not dispute that an armed conflict existed at the time and place relevant to

the Indictment.*®

On the basis of the findings of fact set out above in the General Overview, the
Trial Chamber is satisfied beyond reasonable doubt that there was an armed conflict between 1

April and 31 December 1992 in the ARK.*

141. The Chamber is satisfied beyond reasonable doubt that the crimes with which the Accused
is charged were committed in the course of the armed conflict in the ARK. Although the Accused
did not take part in any fighting, his acts were closely related to the conflict. Indeed, the Accused
was a prominent member of the SDS and later also President of the ARK Crisis Staff367, a regional
body vested with both executive and legislative powers within the ARK where the armed conflict
was taking place.368 Its effective powers extended to the municipal authorities of the ARK and the
police and its influence encompassed the army and paramilitary orgalnisations.369 In the following
Chapter of this judgement, the Trial Chamber will establish the ARK Crisis Staff's involvement in
the implementation of the Strategic Plan.””® The Trial Chamber will later establish that, after the
ARK Cerisis Staff was abolished and throughout the period relevant to the Indictment, the Accused
continued to wield great power and acted in various positions at the republican level in the course of

the armed conflict.>”!

142.  The Trial Chamber is thus satisfied that the general requirements common to Articles 2 and

3 of the Statute are fulfilled.

% Tadi¢ Appeal Judgement, paras 248, 252; Kunarac Appeal Judgement, para. 103; Blaski¢ Appeal Judgement, para.

124.

365 Defence Final Brief, p. 41(confidential).

3% See paras 64, 75 supra.

37 See VIIL., “The Accused’s Role and his Responsibility in General”, infra.
3% See VI.C., “Authority of the ARK Crisis Staff”, infra.

3% See paras 173-175 infra.

370 See VII., “Individual Criminal Responsibility”, infra.

3 See VIIL., “The Accused’s Role and his Responsibility in General”, infra.
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143.  Consequently, the Trial Chamber is satisfied that the lower threshold applicable to Article 5,
that of the "geographical and temporal link of the acts of the accused with the armed conflict", is

also met.

2. Findings in respect of the general requirements specific to Article 2

144.  In order to establish that the armed conflict in the present case was international in nature,
the Trial Chamber needs to be satisfied that, between 1 April 1992 and 31 December 1992, the
FRY?"? authorities either intervened directly in the armed conflict or had overall control over
Bosnian Serb forces. The Trial Chamber is satisfied that from 1 April 1992 to 19 May 1992, when
the JNA officially withdrew from BiH, that the JNA intervened directly in the armed conflict
occurring on the territory of BiH?"® and that the armed conflict was thus international during this

74
d.?

perio Hence, the period of concern to the Trial Chamber is 19 May to 31 December 1992,

during which time there is no evidence of direct foreign intervention.

145.  After 19 May 1992, the FRY provided the VRS with three main types of operational
support: logistics,”” personnel and training. The Trial Chamber is satisfied that the FRY provided
considerable quantities of military equipment, fuel and ammunition to the VRS and that the latter
was almost entirely dependent on this procurement. Not only did the VRS repeatedly emphasise the
critical state of its material reserves and request the assistance of the FRY’’®, but the latter

responded and sent the requested material support.377

2 The FRY came into existence on 27 April 1992. On that date, a joint session of the National Assembly of the
Republic of Serbia and the Assembly of the Republic of Montenegro proclaimed a new constitution for the Federal
Republic of Yugoslavia: Constitution of FRY, 27 April 1992, Official Gazette of SRFY no. 34/92 (English translation
in Blaustein, A. P, Flanz, G. H. (eds.), Constitutions of the Countries of the World, (Oceana Publications), Dobbs Ferry,
New-York, March 1994.

373 For a chronology of the events leading to the independence of BiH, see para. 63 supra.

7 Ex. DB374, “CIA, Balkan Battlegrounds: A Military History of the Yugoslav Conflict, Washington DC: CIA, Office
of Russian and European Analysis, 2003 (“CIA, Balkan Battlegrounds™), Annex 227, p.240 stating that a significant
number of JNA troops were on the ground when the independence of BiH was recognised by the European Union and
the United States respectively on 6 and 7 April 1992; ex. DB376, “Expert Report of Paul Shoup”, p.16: The INA was
particularly active in the Bosnian Krajina, using the area as a base of attack Western Slavonija and to prepare Serb TO’s
for the coming war; ex. DB376, “Expert Report of Paul Shoup”, p.26, (citing CIA, Balkan Battlegrounds): There were
approximately 100,000 to 110,000 JNA troops at the start of the war; ex. P53, “Expert Report of Robert Donia”, p.70:
In some areas the JNA’s heavy artillery and tanks were directly engaged along with Serb paramilitaries and TO units. In
mid-April and May, JNA troops aided by local Serbian leaders seised key towns along the Sava River on BiH’s
northern boundary with Croatia); see also para. 87 supra.

3> The term “logistics” is being given the meaning attributed to it in the Oxford English Dictionary, 2™ ed., (Oxford
University Press), Oxford, 1989 (“Oxford English Dictionary”): “the organisation of moving, lodging and supplying
troops and equipment”.

376 Ex. P2501, “I* Krajina Corps Command Letter No. 18/5-27 of 5 August 1992” underlining “the need for rigorous
saving of ammunition and fuel because reserves of these resources are minimal and the sources of supply are limited
and located in the FRY”’; ex. P2504, “1* Krajina Corps Message No. 18/5-29 of 14 September 1992” stating the critical
ammunition situation in the reserves of the 14™ Logistics Base; ex. P2515, “Order No.16/28 of 9 March 1993”
re7garding the increasing difficulties of the VRS in ensuring material supplies for its troops.

77 Ex. P2498, “Order No.18/1-28 of 9 July 1992 by the Assistant Commander for Logistics for transport of materiel
and equipment from Belgrade to Banja Luka”; ex. P2499, “Ban of 29 July 1992 on issuing fuel to any vehicle that is not
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146.  Further, throughout the period covered in the Indictment, after the JNA had officially
withdrawn from BiH and the VRS had been formally established, FRY continued to provide
support to the Bosnian Serb armed forces through the payment of salaries and pensions and the

sending of troops.®”

147. The FRY, through the V], assisted the VRS by maintaining a significant role in the training
of VRS military personnel throughout the armed conflict.*’”® It also trained and equipped a number

of paramilitary groups closely associated with the SDS and other Bosnian Serb forces.”™

148.  The Trial Chamber is thus satisfied that the support the FRY provided to the VRS after 19
May 1992 fulfils the requisites of the first part of the “overall control” test.

149. The Trial Chamber now turns to the second part of the test, namely to consider the FRY
participation in the organisation, coordination or planning of VRS military actions after 19 May
1992.

150. From 1991 onwards, the main objective of the SDS, as well as of the authorities in Belgrade,

was to preserve SFRY as a State and to ensure that Serbs would continue to live in a single State.*®'

part of VIJ/RS BiH/SAO Krajina except when permission has been issued by GS VJ due to fuel problems”; ex. P2503,
“1** Krajina Corps Command Report”, concerning the approval for the transfer of 225 tons of ammunition (in addition
to 220 tons to be transferred later on) from the General Staff of the Army of FRY to the VRS on 13 September 1992;
ex. P2505, “List depicting the quantity of ammunition received by Doboj Operational Group from 5 August to
14 September 1992”; ex. P2506, “List of material delivered from 5 August to 14 September 1992 from Serbia and
Montenegro”; ex. P2510, “Report of the UN Secretary General of 3 December 1992 stating that “Bosnian Serb forces
allegedly continue to receive supplies and support from elements in the FRY”; ex. P2512, “1* Krajina Corps daily
logistics report No. 16/1-1 to the General Staff of VRS of 1 January 1993”, reporting that 29 trailers trucks have been
sent to transport materiel from FRY under the ‘Izvor 3’ plan; ex. DB37, “CIA, Balkan Battlegrounds, Annex 24”,
p.290, referring to various 1* KK and VRS Main Staff documents presented in Prosecutor v. Slobodan Milosevic:
Prosecution’s Second Pre-Trial Brief (Croatia and Bosnia Indictments), 31 May 2002: “At the 50" Session of the
National Assembly of Republika Srpska in April 1995, General Mladi¢ provided a consumption review of weapons and
other equipment used by the VRS from the start of the war until 31 December 1994. After initially obtaining roughly
40% of the infantry, artillery and anti-aircraft ammunition it was to use from another JNA stocks, the VRS received at
least another 34% of the total amount of each of these items it consumed before 31 December 1994 from the VJ”.

78 Ex. P2494, “Clarification note from the Command of 5™ Corps relating to a SFRY presidential decision of 5 May
19927, stating that all JNA personnel remaining in BiH or transferred to BiH would retain the same rights as other JNA
personnel; ex. P2497, “VRS BiH General Staff Circular to all units of 10 June 1992”, providing a general explanation to
them in regard to the rights and status of active soldiers temporarily serving outside their duty station and stating that
the Federal Secretariat for National Defence Personnel Administration shall make payments for personnel dispatched
directly from Belgrade garrisons and reserve (retired) senior officers receive their remuneration according to the
instructions on payment of reserve soldiers during duty assignments in the Armed Forces of SFRY under conditions of
imminent threat of war; ex. P2514, “1* KK Command Report on the analysis of activities according to elements of
combat readiness in 1992”7, p.13: “that all institutions of the Army of FRY be advised not to send us men who leave the
VRS after two or three months of getting versed to the job”; ex. DB371, “CIA, Balkan Battlegrounds, Annex 247,
p.274, stating that “this structure, with former JNA professional officers filling the army’s most important slots,
particularly in staff and technical positions, would make the VRS a tough, resilient and efficient force at the strategic
and operational levels.”

79 Ex. P2514, “1* KK Command Report on the analysis of activities according to elements of combat readiness in
19927, p.16-17.

0 See paras 97-99 supra; BT-106, T. 21051-21056 (closed session); Amir DZonli¢, T. 2394, 2395; Osman Selak, T.
12973-12974.

381 BT-104, T. 18634; BT-79, T. 11441, 11449 (closed session); see paras 67-76 infra.
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The secession of BiH was expected to have a consequential impact on the SFRY and the Bosnian
Serbs who would find themselves in a minority and without a unified territory linked to the
Republic of Serbia. The importance given to the Posavina Corridor linking the Bosnian Serbs of the
Bosnian Krajina to the FRY indicates the significance of the ties between the former and the

latter.*®?

151. The Trial Chamber is satisfied that, in the months preceding the period covered in the
Indictment, the SFRY was already making preparations to cover-up the “overall control” it planned
to exercise on the Bosnian Serb Army once BiH gained independence and that this plan needed to
be put in place as international pressure on Belgrade mounted. From the early stages of the war, the
authorities in Belgrade expected further disintegration of the SFRY.*®* As President of the Republic
of Serbia, Slobodan MiloSevi¢ made arrangements to ensure that Bosnian Serb forces could retain
personnel and arms by ordering, on 5 December 1991, that soldiers who were native of BiH be
transferred to BiH and that those in BiH who were native of other republics be moved out.”® On 25
December 1991, a JNA commander reported to MiloSevi¢ that these transfers were 90%
complete.385 According to the diary notes of Borislav Jovi¢ (President of the SFRY Presidency),
MiloSevi¢ anticipated that several Yugoslav republics would soon be recognised as independent
States, and the Serbian President wanted to be sure that the JNA in BiH could qualify as an
indigenous Bosnian fighting force. > Throughout 1991 and into 1992, the Bosnian Serb leadership
communicated with the SFRY leadership on strategic policy in the event that BiH would become

independent.”™ The Trial Chamber is satisfied that these factors coupled with the continued

2 Ex. P2514, “1* KK Command Report on the analysis of activities according to elements of combat readiness in
19927, p.24: “After the opening of the corridor towards FRY and the securing of basic and consumer goods, there was a
positive effect on overall combat readiness, reinforcement and capability of units to carry out further tasks”; ex. DB371,
“CIA, Balkan Battlegrounds, Annex 24”, p.268; ex. P1738, «30" Partisan Division Report on the political and security
situation, 19 July 1992”, presented during Ewan Brown’s testimony, T. 21517-21518; Osman Selak, T. 13136-13148;
ex. P1494.2, “Transcript of a videotape interview with Tali¢ and Simi¢”, where Tali¢ stated that the second goal of this
ogperation was to open a corridor towards Serbia.

383 Bx. P31, “Minutes of 11" Session of the Assembly of the ARK, 8 January 19917, p. 4, at which it was decided that a
commission be dispatched to Belgrade to discuss directly with Milosevic; ex. P53, “Expert Report of Robert Donia”,
?.5 8, stating that in the first half of 1991, Tudman and MiloSevi¢ repeteadly met to discuss a possible partition of BiH.
8 Robert Donia, T. 1110; ex. P53, “Expert Report of Robert Donia”, p.57, referring to Borislav Jovié, Poslednji dani
SFRJ (drugo izdanje) (Kragujevac: Prizma, 1996), p.421.

::Z Ibid.: “JNA Commander Kadijevi¢ reported to Milosevic¢ and Jovic that these transfers were 90% complete.”

2 Ibid. at p. 420.

7 Robert Donia, T. 1140-1141: At the 11™ Session of the ARK Assembly, the Assembly decided to dispatch a
commission to Belgrade and speak directly to MiloSevi¢ as opposed to mediating in the Assembly of Serbian People of
the Bosnian Serb Republic; Phone intercepts admitted into evidence pursuant to Prosecution v. Radoslav Brdanin, Case
No. IT-99-36-T, Decision on the Defence “Objection to intercept evidence”, 3 October 2003: ex. P2382.2,
“Conversation between Brdanin and Karadzi¢ on 2-3 July 19917; ex. P2382.4, “Conversation between KaradZi¢ and
Miroslav from Banja Luka on 28 July 19917; ex. P2382.8, “Conversation between Karadzi¢ and Brdanin on
18 September 19917; ex. P2383.6, “Conversation between Karadzi¢ and MiloSevi¢ on 23 September 19917; ex.
P2382.9, “Conversation between Brdanin and Karadzi¢ on 25 September 19917; ex. P2383.8, “Conversation between
Radovan Karadzi¢ and Gojko Pogo on 12 October 1991”; ex. P2382.10, “Conversation between Brdanin and Ljuba
Grkovic¢ on 16 October 19917; ex. P2383.13, “Conversation between Karadzi¢ and Nenad Stevandi¢ on 11 January
1992”; ex. P2383.15, “Speech by KaradZi¢ at the Assembly of the Serbian People on 14 February 1992”.
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payment of the salaries of the VRS officers by Belgrade indicate that, after 19 May 1992, the VRS
and the VJ did not constitute two separate armies" and that their aims and objectives remained the
same, namely to expand the territory which would form part of the SerBiH and prevent it from
being incorporated in an independent BiH which would have also isolated the Bosnian Serbs. The
Trial Chamber also comes to the conclusion that the FRY, despite the purported withdrawal of its
armed forces, at the very least, maintained its support of the Bosnian Serbs and the VRS while
exerting influence over their operations.”® The Trial Chamber is satisfied that, despite the change
of name from JNA to Army of the SerBiH after 19 May 1992, and subsequently to VRS, no
consequential material changes actually occurred. While the change in name did not point to any
alteration of military objectives and strategies, the equipment, the officers in command, the
infrastructures and the sources of supply also remained the same.*® In addition, the JNA military
operations under the command of Belgrade that had already commenced by 19 May 1992 did not
cease immediately and the same elements of the VJ continued to be directly involved in them.*"
Further, active elements of what had been the JNA remained in BiH after the purported 19 May
1992 withdrawal.*** The Trial Chamber is satisfied that while the evidence may not have disclosed
the exact details of how the VRS related to the main command in Belgrade, it is nevertheless
important to bear in mind that a clear intention existed to mask the commanding role of the FRY:

Undue emphasis upon the ostensible structures and overt declarations of the belligerents, as

opposed to a nuanced analysis of the reality of their relationships, may tacitly suggest to groups

who are in de facto control that responsibility or the acts of such forces can be evaded merely by

resort to a superficial restructuring of such forces or by a facile declaration that the reconstituted
forces are henceforth independent of their erstwhile sponsors.*”?

The Trial Chamber is thus satisfied that the steps taken to create a VRS independent of the JNA
were merely a ploy to fend off any potential accusations that the FRY was intervening in the armed
conflict taking place on the territory of BiH and to appease the requests of the international

community to cease all involvement in the conflict.

152. Despite these attempts at a cover-up by the authorities of the FRY, the United Nations
Security Council, General Assembly and Secretary General repeatedly acknowledged the continued
involvement and control of Belgrade over the Bosnian Serb Army and demanded the cessation of

all forms of outside interference. In its Resolution 757 of 30 May 1992,** the Security Council

3 Tadi¢ Appeal Judgement, para. 157.

3 Celebici Trial Judgement, para. 224.

% Muharem Murselovié, T. 12637; Osman Selak , T. 13260-13261.

¥ For instance, the take-over operations in Prijedor Municipality commenced before 19 May 1992 and were not
completed until after that date. Further, the attack on Kozarac was continued by the same JNA unit restyled as a 1* KK
unit and with the same officers in command.

2 See the UN Resolutions mentioned hereunder.

* Ibid.

3% Ex. P2496 “UN Security Council Resolution S/RES/757 (30 May 1992)” (“UN Security Council Resolution 757").
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deplored the non-compliance with the demands it had made in Resolution 752 of 15 May 19925

regarding the immediate cessation of outside interference and the withdrawal of the JNA from BiH.
The Security Council further decided that trade sanctions would be imposed until effective
measures had been adopted to fulfil the requirements of Resolution 752.3% Pursuant to Rule 94(A)
of the Rules,”’ the Trial Chamber takes judicial notice of the adoption of United Nations General
Assembly Resolution A/RES/46/242 of 25 August 1992*® whereby the General Assembly
reiterated the demand for cessation of outside interference of the JNA from the territory of BiH. The
report of the United Nations Secretary General issued on 3 December 1992 further indicates that

these resolutions had not yet been complied with by that date.

153. The Trial Chamber is further satisfied that the conclusion of the Dayton Accords provides
an ex post facto confirmation that from the very beginning of, and throughout, the armed conflict,
the FRY wielded general control over the SerBiH and the Bosnian Serbs. The Trial Chamber does
not hold that the Dayton Accords constitute direct proof of the nature of the link that existed
between the VRS and the VI after 19 May 1992 or of the overall control exercised by the latter over
the former but rather that

[t]he Dayton-Paris Accords may be seen as the culmination of a long process. This process

necessitated a dialogue with all political and military forces wielding actual power on the ground

(whether de facto or de jure) and a continuous response to the shifting military and political

fortunes of these forces. [...] Thus, the Dayton-Paris Accords may indirectly shed light upon the

realities of the command and control structure that existed over the Bosnian Serb army at the time

the VRS and the VJ were ostensibly delinked, and may also assist the evaluation of whether or not
control continued to be exercised over the Bosnian Serb army by the FRY army thereafter.*”

In this context, the Trial Chamber highlights that not only Slobodan Milosevi¢ was authorised to
represent the RS and signed the Dayton Accords but he also guaranteed the respect of the

obligations of the RS

154. The Trial Chamber thus concludes that the armed conflict that took place in the ARK

throughout the entire period of the Indictment was international in nature.

155.  With respect to the requirement that victims be protected persons, the Trial Chamber notes

that the victims of the alleged crimes did not owe allegiance to the State on whose behalf the

3% Ex. P2495 “UN Security Council Resolution S/RES/752 (15 May 1992)”.

3% Ex. P2496 “UN Security Council Resolution 757", para.3: “[The Security Council] decides that all States shall adopt
the measures set out below, which shall apply until the Security Council decides that the authorities in FRY (Serbia and
Montenegro), including the Yugoslav People’s Army (JNA), have taken effective measures to fulfil the requirements of
Resolution 752 (1992).

7 Rule 94 (A) of the Rules: A Trial Chamber shall not require proof of facts of common knowledge but shall take
judicial notice thereof.

" UN General Assembly Resolution A/RES/46/242 (25 August 1992).

¥ Ex. P2510 “Report of the UN Secretary General of 3 December 1992”.

4% Tadi¢ Appeal Judgement, para. 157.
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Bosnian Serb armed forces were fighting. The Trial Chamber is thus satisfied, in conformity with
the jurisprudence of the Tribunal, that the victims of the crimes alleged in the Indictment were

persons "protected” by the Geneva Conventions of 1949.%%*

156. On these bases the Trial Chamber is satisfied that the requirements for the application of

Article 2 of the Statute are met.

3. Findings in respect of the general requirements specific to Article 3 of the Statute

157. In the present case, the charges alleging the wanton destruction of cities, towns or villages,
or devastation not justified by military necessity (Count 11) and destruction or wilful damage done
to institutions dedicated to religion (Count 12) arise directly out of paragraphs (b) and (d) of Article
3 of the Statute. More specifically, Articles 3(b) and 3(d) are based on Articles 23 and 27 of the
Hague Convention (IV) of 1907 and its annexed Regulations ("Hague Regulations").*”® In his
Report S/25704 of 3 May 1993, the UN Secretary General considered that the Hague
Regulations, as interpreted and applied by the International Military Tribunal in Nuremberg
("IMT"), provide the basis for Article 3 of the Statute.*” The Trial Chamber is satisfied that, as

stated by the Secretary General,*®

the Hague Regulations have become part of customary
international law. Further, it is settled jurisprudence that the expression "violations of the laws and
customs of war" prohibited under Article 3 of the Statute covers serious violations of international

humanitarian law.*"’

Therefore, the violations under Counts 11 and 12 of the Indictment, charged
pursuant to Article 3(b) and (d) of the Statute, are indeed "serious". Article 6 of the Charter of the
International Military Tribunal in Nuremberg ("Nuremberg Charter") established individual

.. vy eqe . . . . .. . 408
criminal responsibility for war crimes, including wanton destruction of cities, towns and villages.

158.  Hence, the Trial Chamber is satisfied that the general requirements for Article 3 are met.

! For a more in-depth analysis, see Tadic¢ Appeal Judgement, paras 159-161.

492 See para. 125 supra.

%% Hague Convention (IV) respecting the Laws and Customs of War on Land and the Regulations annexed thereto, 18
October 1907 (“Hague Regulations”), Article 23: “In addition to the prohibition provided by special Conventions, it is
specially forbidden (...) to destroy or seise the enemy’s property, unless such destruction or seisure be imperatively
demanded by the necessities of war”; Article 27: “The property of municipalities, that of institutions dedicated to
religion, charity and education, the acts of sciences, even when State property, shall be treated as private property. All
seisure, destruction or wilful damage done to institutions of this character, historic monuments, works of art and
science, is forbidden and should be made the subject of legal proceedings.”

44 UN Secretary General Report $/25704 pursuant to paragraph 2 of Security Council Resolution 808 (1993), 3 May
1993 (“Secretary General Report™).

495 Secretary General Report, para. 44; Tadic Jurisdiction Decision, para. 86; Celebici Appeal Judgement, para. 126.

4% Secretary General Report, para. 44.

7 Tadi¢ Jurisdiction Decision, para. 90.

% London Agreement and Annexed Charter of the International Military Tribunal for the Prosecution and Punishment
of the German Major War Criminals, Berlin, 8 August 1945, (“Nuremberg Charter”), Article 6.
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4. Findings in respect of the general requirements specific to Article 5 of the Statute

159. The Trial Chamber is satisfied beyond reasonable doubt that there was a widespread or
systematic attack against the Bosnian Muslim and Bosnian Croat civilian population in the Bosnian
Krajina during the period relevant to the Indictment. The attack took many forms. By the end of
1992, nearly all Bosnian Muslims and Bosnian Croats had been dismissed from their jobs in,

409 Numerous

amongst others, the media, the army, the police, the judiciary and public companies.
crimes were committed against Bosnian Muslims and Bosnian Croats, including murder, torture,
beatings, rape, plunder and the destruction of property.410 Villages were shelled, houses were
torched and looted.*'" In the spring of 1992, a number of detention camps where Bosnian Muslim
and Bosnian Croat civilians were arrested and detained en masse were established throughout the

41 .
3 Moreover, a policy of

ARK.*? In several instances, mass killings of civilians took place.
"ethnically cleansing" the ARK of its non-Serb population was systematically implemented by the
Bosnian Serbs. Indeed, tens of thousands of Bosnian Muslims and Bosnian Croats were forcibly
expelled from the ARK by the Bosnian Serbs and taken in convoys of buses and trains to Bosnian
Muslim held territory in BiH or to Croatia.On the basis of the pattern of conduct by which these
crimes were committed throughout the Bosnian Krajina, the Trial Chamber is satisfied that they

were mostly perpetrated with a view to implement the Strategic Plan*'*

160. The Trial Chamber is satisfied beyond reasonable doubt that the Accused knew of the
attack. The evidence pertaining to this requirement will be presented in Chapter VIII of this

judgement regarding the Accused's role and his responsibility in general.

161. The Chamber is further satisfied beyond reasonable doubt that the acts committed by the
Accused were part of this widespread or systematic attack against the Bosnian Muslim and Bosnian
Croat civilian population in the area and that the Accused knew that his acts were part of this
pattern of widespread or systematic attack. The evidence pertaining to this requirement will be
presented in Section VIII of this Judgement regarding the Accused's role and in responsibility in

general.

499 See paras 84-86 infra.

#19 The following chapters of this Judgement develop each of these specific crimes.

1 IX.D., “Destructions”, will develop Count 10 (Unlawful and wanton extensive destruction and appropriation of
property not justified by military necessity), Count 11 (Wanton destruction of cities, towns or villages or devastation
not justified by military necessity) and Count 12 (Destruction or wilful damage done to institutions dedicated to
religion).

12 The establishment of detention camps for civilians will be developed in several sections of Chapter IX of this
Judgement, namely Sections A, “Extermination and Wilful Killing”, B, “Torture”, and E, “Genocide”.

13 Count 4 (Extermination) and Count 5 (Wilful killing) will be developed in IX.A. of this judgement.

14 IX.C., “Deportation and Inhumane Acts” infra will specifically develop Count 8 (Deportation) and Count 9
(Inhumane Acts) of the Indictment.

68
Case No.: IT-99-36-T 1 September 2004



162.  The Trial Chamber is thus satisfied that all the requirements for the application of Article 5

of the Statute are met.
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VI. THE REGIONAL LEVEL OF AUTHORITY

A. The Autonomous Region of Krajina

1. The establishment of the ARK

163.  Although the law applicable in the SRBH did not provide for any intermediate level of

415
1,

government between the republican level and the municipal leve the Constitution allowed for

regional associations of municipalities to be formed for limited purposes, such as that of economic

. 41
cooperation. 6

164. In early 1991, the SDS embarked on a programme of regionalisation, the ultimate object of
which was the implementation of the Strategic Plan. The SDS established Bosnian Serb controlled
areas by linking Bosnian Serb populated municipalities together and by establishing parallel
government bodies, with a view to removing that territory from the effective control of the
authorities of the SRBH. In this way the foundations for an ethnically pure Bosnian Serb state were

laid.*"”

165. On 7 April 1991, the SDS Regional Board decided to create the Community of
Municipalities of Bosnian Krajina (“ZOBK”).*'® Vojo KupreSanin was elected President of the
ZOBK Assembly, while the Accused was elected First Vice-President and Dragan KneZevi¢ was
elected Second Vice-President.*"® The ZOBK was composed of sixteen municipalities from the
Bosnian Krajina, all of which, except Kljug, had substantial Bosnian Serb majorities.**® The
purported purpose behind the establishment of the ZOBK was to rectify the economic neglect of

and discrimination against the municipalities in the Bosnian Krajina by the Bosnian authorities in

13 Patrick Treanor, T. 18709-18710.

416 There was no allowance for associations on the basis of nationality. Prior to 1990, there were two regional
associations: Banja Luka and Biha¢; Robert Donia T. 851; Patrick Treanor, T. 18709-18711; BT-7, T. 3097 (closed
session); BT-13, T. 4591 (closed session).

#17 Robert Donia, T. 850, 1177-1178; ex. P53, “Expert Report of Robert Donia”, p. 41; Mevludin Sejmenovic, T. 12098,
12136-12142; BT-95, T. 19492-19493 (closed session); Milorad Dodik, T. 20466; Patrick Treanor, T. 18710-18712;
Boro Blagojevic, T. 21856; Mirsad Mujadzié, ex. P1601, T. 3631-3633; ex. P13, “Transcript of a meeting of the SDS of
BiH, held on 12 July 19917; ex. P20/P2464, “Minutes of SDS Party Council session”, 15 October 1991; ex. P17,
“Minutes of 2" session of Assembly of Serbian People of Bosnia-Herzegovina”, 21 November 1991; ex. P24,
“Transcript of the 3" session of the Assembly of the SerBiH”, 11 December 1991.

¥ The Founding Assembly of the ZOBK was held on 25 April 1991: Robert Donia, T. 1083-1084; ex. P53, “Expert
Report of Robert Donia”, p. 44. See also ex. P160, “Oslobodenje newspaper article”, including speeches of the Accused
and Vojo Kupresanin at the Founding Session of the ZOBK.

49 EBx, P66, “Decision on the election of the president of the ZOBK Assembly”; ex. P67, “Decision on the Election of
the First Vice-President of the ZOBK Assembly”; ex. P68, “Decision on the Election of the Second Vice-President of
the ZOBK Assembly”; Robert Donia, T. 1089.

% The founding members of the ZOBK were the municipalities of Banja Luka, Bosanska Dubica, Bosanska Gradigka,
Bosanski Petrovac, Bosansko Grahovo, Celinac, Glamoc¢, Kupres, Klju¢, LaktaSi, Mrkonji¢ Grad, Prnjavor, Titov
Drvar, Skender Vakuf, gipovo and Srbac. See ex. P2354, “Statute of the ZOBK”, Article 1; Robert Donia, T. 1083-
1085; ex. P53, “Expert Report of Robert Donia”, pp. 46-48.
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Sarajevo. However, there is no evidence to suggest that there was in fact any significant difference
in the economic positions of the Bosnian Krajina and the rest of SRBH.**' Rather, both the
agreement on the formation of the ZOBK as well as the Statute of the ZOBK adopted during the
second session of the Assembly of the ZOBK, held on 14 May 1991,422 show that the ZOBK was
intended to be more than simply an economic association. Unlike the Banja Luka Community of
Municipalities (“ZOBL”) which had existed previously,’” the ZOBK’s mandate included a strong
defence component.*** Decisions of the ZOBK Assembly and minutes from its meetings show that
this was an association intended to co-ordinate all major areas of administrative government in the

municipalities that joined the ZOBK, and that its agenda was a political one.*?

166. Atits 7" session, held on 16 September 1991, the ZOBK Assembly transformed itself into
the Autonomous Region of Krajina (“ARK”). The decision in question states that the ARK was
being established “as an inseparable part of the Federal State of Federative Yugoslavia and an

integral part of the Federal Unit of BiH”.*® On the same date, the Statute of the ARK, which was

*2! Robert Donia, T. 854; BT-13, T. 4811-4812 (closed session).

422 Ex. P11, “Minutes of the 2" session of the ZOBK Assembly”, dated 14 May 1991; ex. P2354, “The Statutes of the
ZOBK”. See also Robert Donia, T. 1091; Mevludin Sejmenovic, T. 12149-12150; Patrick Treanor, T. 18710-18711.

3 The ZOBL had a co-ordinating role on certain economic projects. It did not have a political purpose and its decisions
were not binding on the municipalities: Branko Cviji¢, T. 21400-21401.

4 Ex. P69, “Agreement on the Formation of a Community of Bosnian Krajina Municipalities”, dated 29 April 1991,
Article 8: “in performing its function the Community of Municipalities shall: (...) co-ordinate policy in the following
areas: (...) people’s defence, civilian protection, social self-protection and as necessary in other areas as well (...)”.
Article 9: “In the area of all-people’s defence and social self-protection in its territory, the Community of Municipalities
shall: ensure unity of preparation and the efficiency of the system of all-people’s defence and social self-protection in
the territory of the Community of Municipalities in accordance with the organisation, preparations and plans of the
SRBH and JNA; take organisational, material and other measures for exercising the rights and duties of citizens in
preparations for all-people’s defence and their participation in armed fighting and other forms of resistance in time of
war, under the imminent threat of war and other extraordinary circumstances in the territory of the Community of
Municipalities; in time of war or under the imminent threat of war, organise all-people’s defence in the territory of the
Community of Municipalities; and in time of war or under the imminent threat of war, organise all-people’s defence in
the territory of the Community of the Municipalities and lead it”. Ex. P2354 “Statute of the ZOBK”, Article 16: “The
Association of Municipalities shall monitor the situation and co-ordinate activities for the organisation and
implementation of preparations for All Peoples’ Defence in accordance with the Law, municipal defence plans and the
respublican defence plan”. See also Boro Blagojevié, T. 21815-21816; Robert Donia, T. 1178.

2 See, e.g., ex. P72, “Conclusions from the 30 May 1991 meeting of the ZOBK”: “ZOBK will not accept (...) Bosnia
and Herzegovina as an independent and completely sovereign state”. See also ex. P11, “Minutes of the 2" session of the
ZOBK Assembly”, dated 14 May 1991, where the Accused proposed that “the Assembly propose to the Municipal
Assemblies to cancel their subscription to RTV Sarajevo”. The Accused further proposed that the ZOBK establish
several institutions: “public companies, information, Chamber of the Economy, the regional SUP, the judiciary, the
prosecutor’s office, (...) the SDK 9 (Public Auditing Service), the PTT, the University, forestry, agriculture, and
electric power industry”. His proposal was adopted with only one dissenting vote, see Robert Donia, T. 1092; ex. P53,
“Expert Report of Robert Donia”, p. 50. Ex. P74, “Decision of the ZOBK dated 8 July 1991 that the ZOBK will not
pay taxes to the SRBH. Ex. P14, “Announcement of the ZOBK of 6 August 19917, discussing the Mt. Kozara
transmitter: “(...) an unofficial report that the BiH Ministry of the Interior was sending operative units to take control of
the TV relay on Kozara was considered”. In this context, see supra, para. 81. Ex. P16, “Minutes of the ZOBK
Assembly of 6 September 1991, followed by an announcement issued in the Accused’s name by the Secretariat for
Information (ex. P2356) that “in each and every municipality a preparation for mobilisation order be passed, (...) it is
our holy duty to defence the Serbian people first and foremost”. On 27 June 1991, the ZOBK Assembly held a joint
meeting with the Assembly of the Republic of Serbian Krajina (RSK), and adopted a declaration on the union of the
two Krajina’s; Robert Donia, T. 1093.

426 Ex. P81, “Decision on the Proclamation of the ARK as an Inseparable Part of the Federal State of Federative

Yugoslavia and an Integral Part of the Federal Unit of BiH”, Patrick Treanor, T. 18728. The term of “SAO (Serbian
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almost identical to the ZOBK Statute, was aldopted.427 Like the ZOBK, the ARK had its seat in

Banja Luka.*?®

167. In the autumn of 1991, four other Serbian Autonomous Districts were created in SRBH.
These were the Serbian Autonomous District of Herzegovina, the Serbian Autonomous District of
Romanija-Bira¢, the Serbian Autonomous District of Semberija and the Serbian Autonomous
District of Northern Bosnia.**® On 21 November 1991, the creation of the ARK and the other four
Serbian Autonomous Districts was ratified by the SerBiH Assembly during its 2™ session.”’ By
virtue of this ratification, the ARK and the other four Serbian Autonomous Districts became
constituent parts of the SerBiH.*' The SerBiH Assembly appointed Jovan Cizmovi¢, a member of

the Ministerial Council of the SerBiH Assembly,*”

as the co-ordinator of the governments of the
ARK and the other Serbian Autonomous Districts.”> The Trial Chamber is satisfied that the
establishment of the ARK and the other Serbian Autonomous Districts and their co-ordination by
the authorities of the SerBiH was a crucial and vital step towards the implementation of the

Strategic Plan.**

168. The ARK was comprised of both the municipalities that were members of the ZOBK and a
number of new municipalities. In most of these new municipalities the Serbs were in a minority.*”

While it is difficult to precisely define which municipalities belonged to the ARK at any given

Autonomous District) Krajina”, which was on occasion employed interchangeably with “ARK”, will not be used
because it might be confused with the Bosnian Croatian SAO Krajina adjacent to the ARK in BiH.

**7 Patrick Treanor, T. 18729; ex. P80, “Statute of the ARK”.

2% Bx. P2354, “ZOBK Statute”, Article 6; ex. P80, “ARK Statute”, Article 6.

429 Robert Donia, T. 1099-1100, 1106-1107; BT-95, T. 19491-19500 (closed session).

40 Ex. P2359, “Decision on ratification of the proclaimed Serbian autonomous districts in Bosnia and Herzegovina
passed by the SerBiH Assembly on 21 November 19917, signed by Momcilo Krajis$nik as its President; ex. P17,
“Shorthand notes of the 2™ session of the SerBiH Assembly”, held on 21 November 1991. Robert Donia, T. 1289;
Patrick Treanor, T. 18744.

1 Mirko Dejanovié, T.23213-23214; Patrick Treanor, T. 18742. In this decision, the SerBiH Assembly explicitly
stated that “[t]he Autonomous Regions and Districts (...) are part of Bosnia and Herzegovina, as Federal Units in the
Joint State of Yugoslavia”. See ex. P2359, “Decision on ratification of the proclaimed Serbian autonomous districts in
Bosnia and Herzegovina passed by the SerBiH Assembly on 21 November 19917, signed by Momcilo KrajiSnik as its
President, item II.

2 Ex. P2362, “Official Gazette of the Serbian People of Bosnia and Herzegovina”, 15 January 1992 - item 22:
Decision on the Establishment and Election of the Ministerial Council of the Assembly of the Serbian People in Bosnia-
Herzegovina. Jovan Cizmovi¢ was elected minister without portfolio. See also Patrick Treanor, T. 18750.

33 Ex. P2363, “Official Gazette of the Serbian People of Bosnia and Herzegovina”, Decision of 21 Dec 1991, decision
on the appointment of the co-ordinator of the governments/executive bodies of the Serbian autonomous districts and the
Autonomous Region of Krajina: “Jovan Cizmovi¢ is hereby appointed co-ordinator of the executive bodies of Serbian
autonomous districts and the ARK”. See Patrick Treanor, T. 18750, 18791; BT-95, T. 19637 (closed session).

% For example, on 26 January 1992, at a session of the SerBiH Assembly, Jovan Cizmovi¢ called for the
implementation of the second phase of the Variant A and B Instructions: ex. P2470, “Transcript of the 6™ Session of the
SerBiH Assembly”, held on 26 January 1992. See also ex. P2367, “Intercepted telephone conversation between Jovan
Cizmovi¢ and Radovan KaradZi¢ on 22 January 1992, agreeing, inter alia, on the fact that “the objective must be
carried out, instructions must be carried out”, p. 7; Patrick Treanor, T. 18744-18745.

435 Bx. P60, “Results of the census in Bosnia and Herzegovina of 1991”: Bosanski Novi (absolute Bosnian Serb
majority); Kotor Varo§ (relative Bosnian Serb majority). In Bihac-Ripa¢, Bosanska Krupa, Bugojno, Donji Vakuf,
Jajce, Livno, Prijedor and Sanski Most, the Bosnian Serbs were in a minority. See also Robert Donia, T. 1324.
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36 the Trial Chamber is satisfied that all thirteen municipalities addressed in the Indictment

437

.4
time,

were members of the ARK during the period relevant to the instant case.

169.  According to its Statute, the ARK had an Assembly (“ARK Assembly”), which was its main
organ of authority. It consisted of members delegated by the Municipal Assemblies of the member

38 Replicating the power structures in the ZOBK Assembly, Vojo

municipalities of the ARK.
Kupresanin was elected President of the ARK Assembly, while the Accused and Dragan Knezevié
became First and Second Vice-Presidents respectively.””” The ARK Assembly had four permanent
working bodies.**® Moreover, the ARK Statute enabled the ARK Assembly to elect an Executive

Council (“ARK Executive Council”).441

2. The nature and the authority of the ARK

170. The Trial Chamber is satisfied beyond reasonable doubt that the ARK was a regional body
vested with both executive and legislative powers within its area of jurisdiction. It acted as an
intermediate level of authority between the SerBiH and the municipalities. The ARK’s principal
role was that of co-ordinating the implementation by the municipalities of the instructions issued by

the SerBiH and the SDS BiH Main Board.** Although a number of municipalities initially

436 Robert Donia, T. 1106-1107. Ex. P61, “List of representatives in the ARK Assembly”- not dated: the following
municipalities were represented in the ARK Assembly: Banja Luka, Biha¢-Ripa¢, Bosanska Dubica, Bosanska Krupa,
Bosanski Novi, Bosanski Petrovac, Bugojno, Celinac, Donji Vakuf, Glamoc¢, Jajce, Kotor Varos, Kupres, Kljué, Livno,
Laktasi, Prijedor, Prnjavor, Sanski Most, Skender Vakuf, Titov Drvar and gipovo, Srbac. In addition ex. P80, “Statute
of the ARK”, adopted on 16 September 1991, Article 1 mentions that Bosanska GradiSka, Bosansko Grahovo and
Mrkonji¢ Grad are amongst the municipalities forming the ARK. However, the Statute of the ARK does not include the
municipalities of Bihaé-Ripaé, Bosanska Krupa, Bosanski Novi, Bugojno, Donji Vakuf, Jajce, Kotor Varo§, Livno,
Prijedor and Sanski Most. See ex. P2359, “Decision on ratification of the proclaimed Serbian autonomous districts in
Bosnia and Herzegovina passed by the SerBiH Assembly on 21 November 19917, signed by Momcilo Krajisnik as its
President, item I: The Autonomous Region of Krajina consists of the following municipalities: Banja Luka, Bosanski
Petrovac, Bosansko Grahovo, Celinac, Glamoc¢, Klju¢, Kotor Varos, Kupres, LaktaSi, Mrkonji¢ Grad, Prijedor,
Prnjavor, Sanski Most, Skender Vakuf, Srbac, gipovo, Titov Drvar and the Bosnian Serb municipality of Bosanska
Krupa, as well as parts of the Donji Vakuf municipality and other municipalities from this region with a majority
Bosnian Serb population. See also Patrick Treanor, T. 18742.

7 As to the municipalities relevant to the Indictment, see supra, para. 2.

438 Ex. P80, “ARK Statute”, Articles 16-23; Amir Dzonli¢, T. 2750-2751; BT-7, T. 2825, 3006 (closed session); BT-13,
T. 4816 (closed session).

43 Patrick Treanor, T. 18730; Mevludin Sejmenovic, T. 12147; Ex. P80, “ARK Statute”, Art. 18.

9 These permanent working bodies were the Political Council, the Economic Council, the Ecological Council and the
Peoples’ Defence Council: ex. P80, “ARK Statute”, Articles 26-27.

1 Ex. P80, “ARK Statute”, Articles 18, 24-25. The ARK Executive Council was headed by Nikola Erceg: Robert
Donia, T. 1271-1272; Patrick Treanor, T. 18710-18711.

2 Predrag Radi¢, T. 22115-22124, 22290-22291. Predrag Radi¢ also gave evidence that “the policy had to start from
the top. It is at the top that the general principles are defined and then transmitted down the chain of command. This is
how it was done within the federation and elsewhere during the war. This is not something new”, T. 22123-22124,
22139. See also BT-95, T 19517 (closed session).
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questioned the ARK’s authority, the ARK did eventually exercise this co-ordinating function in

. 443
practice.

171. The ARK Statute provided that other municipalities could join the ARK,*** and that each
member municipality could leave the ARK.*** Even though the Accused, during the 2" session of
the ZOBK Assembly, expressed his opposition to creating an association of municipalities on a

46 the Trial Chamber is satisfied that the ARK in terms of its Statute was a

voluntary basis,
voluntary association.*”” In this context the Trial Chamber notes that in the municipalities where the
Bosnian Serbs enjoyed a majority, the respective decision to join the ARK was in fact taken only by
the Bosnian Serb municipal delegates of these municipalities, with the SDA and the HDZ delegates
either opposed to this idea or unaware that such a decision was being taken.**® In the municipalities
where the Bosnian Serbs were in a minority, the decision by the respective municipalities to join the
ARK was taken either without the majority of votes provided for by the law or by the Assemblies of

the newly established Bosnian Serb Municipalities.**’

3 Predrag Radi¢, T. 22115-22124, 22290-22291. See C.1, infra, “The authority of the ARK Crisis Staff with respect to
the municipal authorities”.

“4 Ex. P80, “ARK Statute”, Article 10: “Other municipalities may join the Autonomous Region of Krajina. A
municipality wishing to join shall submit a request to do so to the Assembly of the Autonomous Region of Krajina.
Before deciding, the Assembly of the Autonomous Region of Krajina shall obtain the opinion of all member
municipalities”.

5 Ex. P80, “ARK Statute”, Article 11: “Each member municipality may leave the Autonomous Region of Krajina. A
municipality wishing to leave the Autonomous Region of Krajina shall so inform the Assembly of the Autonomous
Region of Krajina and the assemblies of member municipalities. A municipality may separate from the Autonomous
Region of Krajina only after the end of the calendar year. A request to leave the Autonomous Region of Krajina must be
submitted at least six months before the end of the calendar year has ended. A municipality wishing to separate from the
Autonomous Region of Krajina is required to fulfil its obligations towards the Autonomous Region of Krajina”.

#6 Robert Donia, T. 1091; ex. P11, “Extract of the minutes of the second session of the ZOBK Assembly”, held on
14 May 1991, item 2: “I propose that the statute be adopted today as it stands because we cannot have ZOBK on a
voluntary basis. We cannot wait for public debate in the municipal assemblies and convene the community assembly
every month”.

7 Patrick Treanor, T. 20915. As to the voluntary nature of the ZOBK, see ex. P2354, “ZOBK Statute”, Article 11;
Patrick Treanor, T. 20907-20908.

¥ In some instances, the SDS delegates took the decision without even informing the other parties. For Kotor Varo$
Municipality, see Muhamed Sadikovié, T. 18193-18194; Muris HadZiselimovié, ex. P2043, 92bis statement, 02082660-
02082661; For Klju¢ Municipality, see Asim Egrlié¢, T. 10544; Muhamed Filipovié, T. 9304-9305, 9315; ex. P860,
“SDA Kljuc public statement of 21 September 19917, item 4: “We resolutely reject the proclamation of the so-called
Autonomous District of Krajina, with its headquarters in Banja Luka, as a successor to the Banja Luka community of
municipalities and judge the act of its proclamation to be completely unconstitutional and unacceptable to any of the
peoples living in these areas (...) We would like to remind the public that neither the regionalisation issue nor the
question of the joining of this commune to the Banja Luka community of municipalities have ever been on the agenda
of the Kljuc Municipal Assembly, just as the assembly has never adopted any decision which could be interpreted as its
consent to the act of joining the Autonomous District of Krajina (...) Members of the Assembly which declared
autonomy are not the legitimate representatives of Klju¢ Municipal Assembly because they have not been elected by
that Assembly”. For Prijedor Municipality, see Mirsad Mujadzié, ex. P1601, T. 3634, 3641. For Sanski Most, see
Mirzet Karabeg, T. 6103.

9 I Banja Luka Municipality, the SDS leadership did not have the two-thirds majority required by the Municipality
Statute. Moreover, an agreement reached between the three ethnic parties prior to the elections required an agreement
amongst these parties. The SDS took the decision to join the ZOBK without fulfilling these requirements; Robert
Donia, T. 1086-1087; Muharem Krzi¢, T. 1463. In Kotor Varo$ Municipality, on 7 February 1992, the Bosnian Serb
Municipality of Kotor Varo$ took the decision to join the ARK, “pursuant to the results of the vote in the referendum of
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172.  Despite the provisions in Articles 4 and 5 of the ARK Statute, suggesting that the ARK was

a multi-ethnic institution,450

the ARK was in practice a Serbian organisation. Out of the 189
delegates to the ARK Assembly, only a negligible number were of Bosnian Croat or Bosnian
Muslim ethnicity.”' Moreover, while no senior SDA or HDZ politician ever participated in any
session of the ARK Assembly, senior SDS members at the level of the SerBiH, including Radovan
Karadzic, as well as high ranking officers of the army, took a vital interest in the work of the ARK
and participated in a number of sessions of the ARK Assembly.*? The Serbian nature of the ARK
manifested itself most clearly through the work of its bodies. As the evidence discussed in the
following chapters demonstrates, the ARK authorities not only had the potential to be a tool for the

implementation of the Strategic Plan, but this was in fact their primary concern.*

the Serbian people of Kotor Varos held on 9 and 10 November 1991, item II of the Decision to Found the Bosnian Serb
Municipality of Kotor Varo§ and item I of the Decision on ratification of declared Serbian Autonomous Districts in
BiH”: ex. P29, “Decision to join the Autonomous District of Krajina”, dated 7 February 1992, signed by Nedjeljko
Djekanovic, President of the Assembly of the Bosnian Serbian People of Kotor Varos. See Robert Donia, T. 1136,
1140; BT-96, T. 17672-17673 (closed session); Muhamed Sadikovié, T. 18193-18194. In Donji Vakuf Municipality,
the decision to join the ARK was taken by the Assembly of the Bosnian Serb Municipality of Donji Vakuf, ex. P30,
“Request for Membership”. The decision was taken pursuant to Article 4 of the Variant A and B Instructions (Donji
Vakuf was a Variant B municipality). A similar procedure was followed in Bosanska Krupa and Olovo: Robert Donia,
T. 1139-1140. In Prijedor Municipality, the Assembly of the Bosnian Serb People of Prijedor Municipality
unanimously adopted the decision to join the ARK on 17 January 1992; ex. P1155, “Decision to join the Autonomous
Region of Krajina”. In Klju¢ Municipality, the decision to join the Autonomous Region was taken by representatives of
one people only, the Bosnian Serbs: Muhamed Filipovié, T. 9650. In Sanski Most Municipality, on 3 April 1992, the
Serbian People’s Assembly approved a decision on the Serbian Municipality of Sanski Most to become part of the
ARK: ex. P610, “Decision to Become Part of the Autonomous Region of Krajina”. See also Mirzet Karabeg, T. 6103.
0 Ex. P80, “ARK Statute”, Article 4 “In performing tasks within the jurisdiction of the Autonomous Region of
Krajina, all peoples and nationalities in the Autonomous Region of Krajina shall have equal rights and duties, without
distinction as to race, sex birth, language, nationality, religion, political or other believes, education, social background,
wealth, and any other personal qualities”. Article 5, “The official language of the Autonomous Region of Krajina
organs shall be Serbo-Bosnian Croatian and Bosnian Croato-Serbian, using the Cyrillic or Latin alphabets”.

“1TEx. P61, “List of representatives in the ARK Assembly”. Boro Blagojevi¢ gave evidence that the representatives did
not change over the period relevant to the Indictment. He further identified Mehmed Sabi¢ from Prnjavor Municipality,
Stjepan Kozjan, Edib Biséevi¢ and DZevdet KozarCanin, all from Bosanska Gradiska Municipality, Nezir Karahodzi¢
from Glamo¢ Municipality and Bakir Karabegovi¢ from Bosanska Dubica Municipality to be the only non-Serb
delegates: Boro Blagojevié, T. 21818-21820.

432 Bx. P23, “Extract from the minutes of the 9% session of the ARK Assembly”, held on 6 November 1991. The session
was attended by Lieutenant General Nikola Uzelac, commander of the 5™ Corps of the JNA, President of the Deputies
Club of the Serbian Assembly Dr. Vojo Maksimovi¢ and deputy to the Serbian Assembly Dr. Aleksa Buha: ex. P31,
“Extract from the minutes of the 11" session of the ARK Assembly”, held on 8 January 1992. The session was attended
by Lieutenant General Vladimir Vukovié, commander of the 5t Corps of the INA. See also Ex. P35, “Extract from the
minutes of the 14" session of the ARK Assembly”, held on 29 February 1992. The session was attended by Radovan
KaradZi¢, president of the SerBiH and President of the SDS, Momcilo Kraji$nik, President of the SerBiH Assembly,
Nikola Koljevi¢, member of the SerBiH Presidency, and Velibor Ostoji¢, Information Minister in the SerBiH
Government. See further Ex. P285, “Extract from the minutes of the 18" session of the ARK Assembly”, held on
17 July 1992; at this session all decisions and conclusions adopted by the ARK Crisis Staff were ratified. The session
was attended by General Major Momir Tali¢, Commander of the 1* Krajina Corps; Goran HadZi¢, President of the
Serbian Republic of Krajina (SRK); Milan Marti¢, Minister of Interior of the SRK; Bogdan Suboti¢, SerBiH Minister of
Defence; Velibor Ostoji¢, SerBiH Minister of Information; Dragan Kalini¢, SerBiH Minister of Health and VRS
General Zivorad Ninkovi€. See also Robert Donia, T. 1152-1153; Dobrivoje Vidié, T. 23061-23063.

433 With respect to the work of the ARK Assembly, see ex. P23, “Extract from the minutes of the 9™ session of the ARK
Assembly”, held on 6 November 1991. The following issues were on the agenda: Implementation by the municipalities
of the conclusions adopted at the session held on 26 October 1991; mobilisation; and organizing and holding a
plebiscite. See also ex. P31, Extract from the minutes of the 11" session of the ARK Assembly, held on 8 January 1992.
Amongst others, the following issues were on the agenda: The Bosnian Krajina as a constituent part of the new
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173.  The ARK possessed authority over a wide range of issues. It was a political body vested
with powers that belonged to the municipalities, including powers in the area of defence.**
Pursuant to its Statute, the ARK was in charge, infer alia, of the realisation of socio-political
objectives.”” In the legal parlance of the former Yugoslavia, socio-political communities were
meant to denote governmental units. A regional association of municipalities, as provided for by the
law, was not a governmental unit, and could therefore not have jurisdiction over defence matters,
which were reserved to socio-political communities, including the republican and the municipal

.. 4
authorities.**®

174. The ARK did have jurisdiction in the area of defence. Its Statute provided that the ARK

“shall monitor the situation and co-ordinate activities for the organisation and implementation of

preparations for All Peoples’ Defence in accordance with the Law, municipal defence plans and the

republican defence plan”.45 " The ARK Statute also included a provision to the effect that the ARK

Assembly shall have a permanent “Political Council” dealing with “issues of development of the

political system” and a permanent ‘“Peoples’ Defence Council” dealing with “issues from the area
» 458

of peoples’ defence which are relevant to the Autonomous Region of Krajina”.”" Lieutenant

Colonel Milorad Sajié¢, a member of the ARK Crisis Staff, gave evidence that in his capacity as the

Yugoslav Federation; discussing the formation of a regional staff for the reception of refugees. See further ex. P35,
“Extract from the minutes of the 14™ session of the ARK Assembly”, held on 29 February 1992. During this session,
attended by Radovan KaradZi¢ and other senior SDS members, the political and security situation in the ARK was
discussed. After the discussion, the ARK Assembly adopted the following conclusions: 1. The deputies in the Assembly
of the ARK accept the Constitution of the SerBiH in full; 2. The status of the ARK will be incorporated into the
Constitution of the SerBiH in accordance with its practical needs in order to achieve its free economic development;
and 3. Establish immediately strict control of the territory of the ARK. With respect to the work of the ARK Crisis
Staff, see, D., infra, “The role of the ARK Crisis Staff in the implementation of the Strategic Plan”.

454 Dobrivoje Vidi¢, T. 23058-23060; BT-95, T. 19517 (closed session). Patrick Treanor also gave evidence that law
applicable in the SRBH provided that the defence is organised exclusively by socio-political communities; T. 20897-
20903, 20907-20909. See also ex. P80, “ARK Statute”, Articles 16, 26-27.

3 Ex. P80 “ARK Statute”, Article 15, “In pursuit of its socio-political objectives, the Autonomous Region of Krajina
shall: - co-ordinate and take positions on issues of common interests, and particularly on the position of the citizens in
socio-political communities; - consider issues of establishing and implementing common policies, especially in the
enforcement of regulations; - consider issues of and initiatives for the development of all forms of inter-municipal and
international cooperation of member municipalities; - encourage the establishment of joint organs of administration”.
See also ex. P2354 “ZOBK Statute”, Article 15.

6 Patrick Treanor gave evidence that the Constitutional Court of the SRBH specifically ruled on 1 November 1991 that
defence is organised only by socio-political communities, that is, by the republican and the municipal authorities and
not by communities of municipalities because they lack that characteristic, T. 20903, 20907-20909.

7 Ex. P80 “ARK Statute”, Article 16. Boro Blagojevi¢ gave evidence that the language of Article 16 of the ARK
Statute did not appear in the statute of earlier associations of municipalities that were entities for only economic
}')urposes, T. 21815.

¥ Permanent working bodies were in charge of monitoring the situation in the area for which they are responsible and
proposing to the ARK Assembly the introduction of appropriate measures: ex. P8O “ARK Statute”, Articles 26-27;
Patrick Treanor, T. 18716. The Peoples’ Defence Council at the ARK level is a body equivalent to the Defence Council
attached to the Municipal Assemblies; BT-13, T. 4825 (closed session).
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Secretary for National Defence of the ARK, he acted as a link between the republican and the

municipality authorities.*’

175. In addition, the ARK had de facto authority over the police.*®® On 4 March 1992, the ARK
Assembly during its 15" session adopted a decision to form the Security Services Centre of the
ARK (“CSB”) with its seat in Banja Luka.*®! Stojan Zupljanin was appointed Chief of the CSB.**
On 27 April 1992, the ARK Assembly issued a decision to establish a “Special Purpose Police

Detachment” within the CSB.*%

3. The dispute between the ARK and the authorities of the SerBiH on the status of the ARK

176. At a certain point in time, a number of leading politicians at the level of the ARK, including
the Accused, Vojo KupreSanin and Predrag Radié, supported the idea that the ARK should secede
from SerBiH and form an autonomous federal unit within Yugoslavia.464 According to Radovan
Karadzi¢, these politicians were largely driven by their desire for increased personal status and

power.®®

177. The decision of the ZOBK Assembly on the proclamation of the ARK, dated 16 September

466

1991, was a first expression of the region’s secessionist aspirations.” The Accused stated that this

9 Milorad Saji¢ also gave evidence that this decision was passed down to the municipalities and that it was a binding
decision, set out by him as the Secretary of the Secretariat for National Defence; T. 23698-23701, 23596-23599. On
4 May 1992, the Secretariat for National Defence of the ARK ordered full mobilisation on the entire territory of the
ARK: ex. P167, “Decision of the Regional Secretariat for People’s Defence of the Autonomous Region Bosanska
Krajina”. See also ex. P227, “ARK Official Gazette”, Decision of 4 May 1992; Milorad Sajié, T. 23606-23607, 23698-
23701; BT-79, T. 11522-11523 (closed session); Muhamed Filipovié, T. 9481-9482. On the appointment of Lieutenant
Colonel Milorad Saji¢ to the position of Secretary for National Defence of the ARK, see Milorad Saji¢, T. 23596-
23599.

40 See in this context, see C.2., infra, “The Authority of the ARK Crisis Staff with respect to the police”.

1 Ex. P120/P2365, “Extract from the minutes of the 15" session of the ARK Assembly, held on 4 March 1992”.
Patrick Treanor gave evidence that on 4 March 1992, there was no Ministry of Internal Affairs of the SerBiH. The
legislation did not come into effect until the 31 March 1992, when a Minister was appointed, who answered to the
SerBiH Assembly. The police structure, having regional centres, was under the jurisdiction of the Ministry of Internal
Affairs. T. 18774-18775, 18779-18780. In this context it is relevant to note that at the 12" session of the SerBiH
Assembly, held on 24 March 1992, Radovan Karadzi¢ stated that: “the police must be under the control of the civilian
authority, it must obey it, there is no discussion about that — that’s the way it must be”: ex. P26.

402 Atf Dzafi¢, T. 10865-10866; BT-11, T. 4004 (closed session); BT-7, T. 2849-2850 (closed session).

463 Ex. P159, “Decision” of the ARK Assembly on the formation of a Special Purpose Police Detachment, dated
27 April 1992. Dobrivoje Vidi¢ gave evidence regarding the formation of the Special Purpose Police Detachment
(SPPD); T. 23064-23067. See also Boro Blagojevic, T. 21825-21827.

464 Robert Donia, T. 1245. See also following footnotes.

465 Ex. P33, “Transcript of the 8" session of the Assembly of SerBiH”, held on 25 February 1992; Radovan Karadzi¢
stating, inter alia, that: “I cannot allow five people with personal ambitions to destroy our chances. We are very close to
achieving our strategic objectives” (p. 44). In this context, Radovan Karadzi¢ referred to “power grabbers”, “power-
grabbing impulses” and the “little Napoleons who are trying to do things to harm the Serbian people”; ex. P13,
“Transcript of a meeting of the SDS of SRBH”, held on 12 July 1991, pp. 25, 28.

466 Ex. P81, “Decision of the ZOBK Assembly on the proclamation of the ARK”, dated 16 September 1991: “Pursuant
to every nation’s right to self determination, including the right to secession, based upon its freely expressed will and in
accordance with its historical aspirations to live united in the federal state of Federative Yugoslavia which is an alliance
of free and equal nations, the Assembly of the ZOBK reached the decision (...). Article 1: The Alliance of the Bosanska
Krajina municipalities declared the Autonomous Region of Krajina an autonomous democratic unit of sovereign
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decision would ensure the region’s independence.467 This secessionist movement gave rise to
tensions between the ARK and the central government of the SerBiH, as well as between the
Accused and Radovan KaradZi¢.*® Radovan KaradZi¢ believed that the autonomy of the ARK
would obstruct the implementation of the Strategic Plan. In this context he stated before the SerBiH
Assembly:

Of course, the Serbian Republic of Bosnia and Herzegovina will have its regions with full freedom

to act according to the interests of the Serbian people. However, I promise you, Bosnian Krajina

must not become an issue. If it becomes an issue we will lose the Knin Krajina. Alija is praying to

God that we secede, that we screw up. They will send in UN forces, create Zone A and Zone B

and we are certain to lose one of them. And the other will be part of an independent BiH, with all

sorts of conditions imposed (...). We cannot allow that five people with personal ambitions
destroy our chances. We are very close to achieving our strategic objectives.*®”

178. The secessionist proposal of the ARK Assembly was discussed at the meeting of the SDS
Deputies’ Club, held in Sarajevo on 28 February 1992, during which it was made clear that the

party leadership would not tolerate any deviation from its plan.470

179. The dispute between the central government and the ARK was solved on 29 February 1992,
during the 14" session of the ARK Assembly, attended by Radovan Karadzi¢ and other delegates
from the SerBiH,"”' at which the deputies of the ARK Assembly accepted the Constitution of the

citizens and peoples and an inseparable part of the Federative Yugoslavia as a federal state which consists of the
republics of Serbia and Montenegro and other federal units which have expressed their free will to remain in this federal
state. Article 5: The Assembly of the Autonomous Region of Krajina will reach a temporary decision on the
government of the autonomous region of Krajina and on organisation and competence of regional administrative bodies
and other federal organs and organisations. Article 6: The Assembly of the Autonomous Region will enact the
constitution of the autonomous region within 30 days (...). Article 8: If the constitutional-legal position of BiH in
Federal State of Yugoslavia changes, the Assembly of the Autonomous Region of Krajina will decide to form a separate
republic on its own or together with other republics, which would become a federal republic and a part of the federal
state of Yugoslavia”. The Trial Chamber interprets this decision in the context of the events taking place in the break-
away Republics of Slovenia and Bosnian Croatia, see Patrick Treanor, T. 20911-20924.

47 Ex. P12, “Extract from the minutes of the 7" session of the Assembly of the ZOBK”, held on 16 September 1991.

468 See, e.g., ex. P2383-2389, “Intercepted telephone conversation between Radovan Karadzi¢ and Vojo Kupresanin”,
dated 9 November 1991, Radovan Karadzi¢ complaining about the Accused spreading panic; ex. P2383.13,
“Intercepted telephone conversation between Radovan Karadzi¢ and Nenad Stevandi¢”, dated 11 January 1992,
Radovan Karadzi¢ complaining about the “separatist bastards” in Banja Luka and stating that if someone makes his
own politics, he will be thrown out of the party; ex. P33, “Transcript of the 8" session of the Assembly of SerBiH”,
held on 25 February 1992; Radovan KaradZi¢ stating, inter alia, that: “Neither Brdo nor anyone else can act out of step
with this Assembly. They may if they resign or until we reach a decision. Once we reach a decision, no one has a right
to sabotage it” (p. 71); “I cannot allow five people with personal ambitions to destroy our chances. We are very close to
achieving our strategic objectives” (p. 44). See also BT-100, T. 19041 (closed session); BT-94, T. 24703 (closed
session); Milorad Dodik, T. 20518.

49 Ex. P33, “Transcript of the 8" session of the Assembly of SerBiH”, held on 25 February 1992, p. 44.

470 Ex. P34, “Transcript of the meeting of the SDS Deputies’ Club”, held in Sarajevo on 28 February 1992, Radovan
KaradZi¢ stating, inter alia, that: “We are in power and we should exercise that power for the good of the people. We
can and we must renounce everyone who refuses to work the way that we have agreed. Brdo and all the rest. When
Brdo appears somewhere, he is like a bomb; he blows everything up (...). Then he winks at him and I won’t allow it as
a psychiatrist and as the party leader. He’s crazy, he’s not normal. He doesn’t know what he can do and what he can’t
do” (p. 36); see also statement of Marinko Konti¢ (pp. 28-29).

7' Ex. P35, “Extract from the minutes of the 14™ session of the ARK Assembly”, held on 29 February 1992. The other
members of the government of the SerBiH who were present included Momcilo Krajisnik (President of the SerBiH
Assembly), Nikola Koljevi¢ (member of the Presidency of the SerBiH) and Velibor Ostoji¢ (Minister for Information of
the SerBiH).
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SerBiH in full and decided that the status of the ARK would be incorporated into the Constitution
of the SerBiH.*" During the following session, the ARK Assembly discussed the putting into effect
of the Constitution and the laws of the SerBiH.*”?

4. The role of the ARK in general

180. The Trial Chamber is satisfied that the ARK as an intermediate level of government was

established to co-ordinate the implementation by the municipalities of the Strategic Plan.

181.  On 29 October 1991, the Accused, in his role as the “Co-ordinator for Implementing
Decisions”, sent a telex addressed to the presidents of the municipal assemblies of all ARK
municipalities.474 This telex referred to an order of the SDS Sarajevo that was fully accepted by the
“ARK Presidency” and the “ARK Government” and consisted of a number of specific instructions

to the municipalities.475 Amongst others, the telex included the following orders:
1. Immediately form a command of the town and set up round-the-clock duty.
2. Establish full mobility of the TO.

3. Form units for the front and designate their replacements.

4. All men under the age of 40 to be reassigned from Civilian Protection to the TO, and the TO to
be re-subordinated to the Corps as wartime units.

5. Take over management in public enterprises, the post office Public Auditing Service, bank,
judiciary and, by all means, the media.

6. Proclaim a wartime programme schedule on radio stations.

[...]

72 Ex. P35/P118, “Extract from the minutes of the 14" session of the ARK Assembly”, dated 29 February 1992. During
the discussion on this issue, Jovan Cizmovic’, the co-ordinator of the governments of the ARK and the autonomous and
districts for the government of SerBiH, recalled that the ARK can draw its autonomy from the recently-adopted
Constitution of the SerBiH. Vojo KupreSanin pointed out that at the previous session the deputies in the ARK Assembly
had adopted a position with five points that the SerBiH was made up of the sum of regions in the territory of Bosnia and
Herzegovina, which give legitimacy to the SerBiH as its constituent elements. The Accused also recalled that the
deputies of the ARK Assembly had reached an agreement at the previous session on the integrity of the SerBiH, but
with a different viewpoint compared to the one offered to the people of the Krajina from the centre in Sarajevo (ex.
P35/P118). See Boro Blagojevié, T.21828-21836; Predrag Radic, T. 22196-22200, 22326-22327; Dobrivoje Vidic,
T. 23061-23064; Mirko Dejanovic, T. 23100-23101; Rajko Kalabic, T. 22593-22595.

413 Ex. P120/P2365, “Extract from the minutes of the 15™ session of the ARK Assembly”, held on 4 March 1992;
Patrick Treanor, T. 18780.

47 Although there is no document in evidence establishing the formal appointment of the Accused to the position of
“Co-ordinator for Implementing Decisions”, the Trial Chamber is satisfied that the Accused exercised this function.

7 Ex. P89/P22, “Telex referring to orders of the SDS Sarajevo”: The telex reveals that the order in question was made
public during a meeting on 26 October 1991 of all municipal presidents, chaired by Radovan KaradZié. See also Jovica
Radojko, T. 20028-20031; Asim Egrli¢ T. 10530-10534, 10630; BT-80, T 15338-15339 (closed session). The present
telex was intercepted in Klju¢ by the Bosnian Bosniak Organisation, who denounced the contents of the telex as an
instigation to war: ex. P90, “Official Statement of the Bosnian Bosniak Organisation, SDA Kljuc¢”, dated 31 October
1991. See Asim Egrli¢, T. 10529.
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10. All weapons and equipment to be collected from deserters.

[...]

12. Para-military formations, if they exist, to be disbanded immediately and reassigned to the TO
— this must be carried out without fail.

[...]

14. Request Radio Banja Luka to broadcast one hour of programme time daily on the war events
in Bosnian Croatia.

182. The Trial Chamber is satisfied that the instructions contained in this document are clearly
aimed at the implementation of the Strategic Plan on the territory of the ARK. The way it was
distributed to the municipalities, lends credence to the ARK’s co-ordinating role in implementing

the Strategic Plan.

183. It eventually became clear, however, that the instructions referred to in the telex sent by the
Accused could not be implemented in the municipalities where the Bosnian Serbs did not have the
overall control.*’® As a result, the Accused conveyed these difficulties to Radovan Karadzi¢ on
behalf of the ARK Assembly.477 On 19 December 1991, the Main Board of the SDS issued the

Variant A and B Instructions.*’®

Pursuant to these instructions and in view of a prior
recommendation of the SerBiH Assembly to establish municipal assemblies of the Serbian people
in those municipalities where Bosnian Serbs were outnumbered,479 between the end of December
1991 and April 1992, the leaders of the municipalities where the Bosnian Serbs did not have overall

control declared the existence of Serb municipalities which subsequently joined the ARK.*®

4716 Bx. P23, “Extract from the minutes of the 9" session of the ARK Assembly”, held on 6 November 1991. Item one of
the agenda was the implementation of conclusions adopted at the session held on 26 October 1991: “After a discussion
in which a number of assembly members took part, it was established that the Presidents of Municipalities had failed to
fully carry out the conclusions we adopted together at the last session. It was also noted that in some municipalities
(Sanski Most, Kotor Varos, Prijedor, Bosanska Krupa, Bihac) it was impossible to implement these conclusions at all
because they can only be carried out within the party. The main reasons for the failure to implement some of the points
of the conclusions adopted on 26 October 1991 are as follows: Members of the other parties (SDP, SDA and HDZ)
occupy leading positions in public and other companies in almost all municipalities and SDS leadership have so far
shown very little ability to change this situation”. See also Predrag Radic, T. 22181-22182.

417 Ex. P23, “Extract from the minutes of the 9 session of the ARK Assembly”, held on 6 November 1991: “Based on
the above, it was decided that the Vice-President of the Assembly of the Autonomous Region of Krajina, Radoslav
Brdanin, should inform President of the BiH SDS Radovan KaradZi¢ as to the implementation of the conclusions
adopted at the session of the Assembly of the Autonomous Region of Krajina”.

78 Ex. P25, “Instructions for the Organisation and Activity of Organs of the Serbian People in Bosnia and Herzegovina
in Extraordinary Circumstances”, issued by the SDS Main Board on 19 December 1991. See supra, para. 69.

7 Ex. P2360, “Recommendation on establishing municipal assemblies of the Serbian People in Bosnia and
Herzegovina”, signed by Momcilo Kraji$nik, dated 11 December, 1991 from the third session of the SerBiH Assembly,
held on 11 December 1991. Paragraph 1 of the recommendation calls on the SDS clubs of assemblymen in the
municipal assemblies to found a separate Bosnian Serb assembly in those municipalities in which they are outvoted by
the other members of the municipal assembly, resulting in the imposition by majority vote of decisions contrary to the
interests of the Serbian people; see Patrick Treanor, T. 18743.

0 See supra, paras 68-69. See, e.g., ex. P27, “Decision” (Bihac); ex. P28, “Decision” (Prijedor); ex. P29, “Decision”
(Kotor Varos); ex. P30, “Request” (Donji Vakuf); ex. P610, “Decision” (Sanski Most).
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184.  Further proof of the co-ordinating function of the ARK is provided by the decision of the
Executive Committee of the SDS Main Board, dated 24 February 1992, appointing Radislav Vukié
as the “member-in-charge co-ordinator” for the ARK. His duties were set out to include a) co-
ordinating and taking responsibility for the activities of the municipal boards of the SDS in the
ARK; b) ensuring the implementation of decisions, conclusions and attitudes of the assembly of the
Serbian People of Bosnia and Herzegovina and its Ministerial Council, in cooperation with the
President of the Assembly and the ARK Government; c) taking part in the work of the ARK Crisis
Staff; and d) keeping the Executive Committee of the SDS of Bosnia and Herzegovina duly and

. . 481
comprehensively informed.

185. On 29 February 1992, the ARK Assembly concluded that it was necessary ‘“to establish
immediately strict control of the territory of the ARK”.*** The Trial Chamber is satisfied that this
particular conclusion is a clear expression of the ARK’s involvement in the implementation of the

Strategic Plan.*®

186. Finally, the role of the ARK can also be established on the basis of the intercepted telephone
conversations between senior representatives of the SDS, the ZOBK and the ARK with Radovan
Karadzi¢. During these conversations that took place between June of 1991 and February of 1992,
issues regarding the implementation of the Strategic Plan, such as military mobilisation, the creation
of Bosnian Serb municipalities, the constitutional position of the Bosnian Krajina and the dismissals
of non-Serbs from employment were discussed and instructions to that effect were issued by

v 484
Radovan Karadzi¢.*®

“! This decision was copied to all Municipal Boards of the SDS of the ARK as well as to the Presidents of the SerBiH
Assembly and the ARK government: Ex. P116, “Decision of the SDS Executive Board”, dated 24 February 1992. See
also Boro Blagojevic, T. 21846-21847.

“2 Ex. P35/P118, “Extract from the minutes of the 14™ session of the ARK Assembly”, attended by Radovan Karadzi¢
and other delegates from the SerBiH, dated 29 February 1992.

3 The Trial Chamber notes that none of the defence witnesses who had attended this session was prepared to explain to
the Trial Chamber what this decision meant in practice: Boro Blagojevi¢, T. 21828-21836; Predrag Radié, T. 22195-
22200, 22326-22327; Dobrivoje Vidi¢, T. 23061-23064; Mirko Dejanovié, T. 23100-23101; Rajko Kalabié, T. 22593-
22595.

4 Ex. P2382-2384, “Intercepted telephone conversation between Radovan KaradZi¢ and the Accused”, dated 28 July
1991, conferring on constitutional status of SRBH; ex. P2355, “Intercept telephone conversation between Radovan
Karadzi¢ and Nenad Stevandi¢”, dated 17 August 1991, talking of the involvement of the Accused, Vojo Kupresanin
and Andelko Grahovac in the work of the ARK and their respective roles, the activity of municipalities, and Radovan
Karadzi¢ giving an order on behalf of the SDS Main Board; ex. P2382-2383, “Intercepted telephone conversation
between Radovan Karadzi¢ and the Accused”, dated 6 September 1991, KaradZi¢ ordering the Accused to come to a
meeting where he “will receive instructions, very important decision will be made”; ex. P2382-2383, “Intercepted
telephone conversation between Radovan KaradZi¢ and the Accused”, dated 6 September 1991, the Accused reporting
to Radovan Karazic that he had been in contact with military officers, organised military mobilisation, and suggesting
that the readiness must be raised at least one step; ex. P2383-2384, “Intercepted telephone conversation between
Radovan Karadzi¢ and Trifko Komad, Secretary of the SDS Executive Board”, dated 18 September 1991, Radovan
KaradZi¢ ordering the latter to put in charge Vojo KupreSanin, the Accused, Radislav Vuki¢ and others regarding
mobilisation; ex. P2382-2388, “Intercepted telephone conversation between Radovan Karadzic¢ and the Accused”, dated
18 September 1991, conferring on the issue of military mobilisation in Bosnian Krajina for the war in Bosnian Croatia
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187. The ARK was vital for the implementation of the Strategic Plan, especially between April
1992 and the end of June 1992 when the Posavina Corridor was closed as a consequence of the
fighting and the lines of communication between the Bosnian Krajina and the headquarters of the
Bosnian Serb government in Pale broke down. During this period, the chain of command to the
republican level of government was not functioning.485 In mid-September 1992, after the Bosnian
Serb army had secured its control over the Posavina Corridor, the ARK and the other four Serbian
Autonomous Districts were abolished as territorial units of the SerBiH by way of an amendment of

the Constitution of the SerBiH.*®¢

B. The Crisis Staff of the Autonomous Region of Krajina

188. The Variant A and B Instructions included the directive that the SDS Municipal Boards

should form Crisis Staffs of the Serbian people in their respective municipalities.487 Although the

and the Accused stating that he is in charge of that and that it is being done well; ex. P2382.11, “Intercepted telephone
conversation between Radovan Karadzi¢ and the Accused”, dated 18 October 1991; Radovan Karazi¢ instructing the
Accused on issues related to the implementation of the SDS strategy in Krajina and the Accused responding positively
to all instructions); ex. P2382.9, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”,
dated 25 September 1991; discussing about cooperation with the army, encouraging the morale of reservists, and
making sure that volunteers and reservists are available in order to assist the army; ex. P2382.10, “Intercepted telephone
conversation between Radovan KaradZi¢ and the Accused”, dated 16 October 1991; discussing about the plebiscite,
getting a certain percentage of territory and that the leaders of the ARK that are not loyal to the clearly defined policy of
the party will be replaced; ex. P2357, “Intercepted telephone conversation between Radovan Karadzi¢ and the
Accused”, dated 31 October 1991; Radovan Karadzi¢ instructing the Accused that he could make more decisions
without consulting the party leadership and that he should exercise the power that he has in the Bosnian Krajina; ex.
P2383.9, “Intercepted telephone conversation between Radovan Karadzi¢ and Vojo KupreSanin”, dated 9 November
1991, Radovan Karadzi¢ insisting that the decisions of the SDS and the Assembly of the SerBiH must be obeyed; ex.
P93 / ex.P2382.13, “Intercepted telephone conversation between Radovan Karadzié, the Accused, Radislav Vukic¢ and
Predrag Radi¢”, dated 18 November 1991; discussing the creation of municipalities with Bosnian Serb majority and the
policy of dismissals of non-Serb directors; ex. P2383.11, “Intercepted telephone conversation between Radovan
Karadzi¢ and Nenad Stevandic¢”, dated 13 December 1991; discussing the implementation of the policy of dismissals;
ex. P2383.12, “Intercepted telephone conversation between Radovan KaradZzi¢ and Vojo Kupresanin”, dated
27 December 1991; discussing the recruitment of soldiers for the army and to tell Colonel Tali¢ to prepare and equip
these men; ex.P2383.13, “Intercepted telephone conversation between Radovan KaradZi¢ and Nenad Stevandi¢”, dated
11 January 1992; KaradZi¢ discussing the constitutional position of the Krajina and informing Stevandi¢ that the
Accused and Vojo Kupresanin know him and that they can always “pick up the phone”. In the context of the
secessionist movement of some leaders of the ARK, including the Accused, Radovan KaradZi¢ stated that “they can’t
do a thing without my approval or the approval of the SerBiH Assembly; ex.P2367, “Intercepted telephone conversation
between Radovan Karadzi¢ and Jovan Cizmovi¢”, dated 22 January 1992; the latter informing Radovan Karadzic that a
Crisis Staff has been established and that “the objective must be carried out”; ex.P2382.2, “Intercepted telephone
conversation between Radovan Karadzic¢ and the Accused”, dated 2/3 July 1992, discussing the setting up of a Bosnian
Serb army and the designation of commanders in the municipalities.

5 predrag Radi¢ gave evidence that the chain of command was republic-regional-municipal, and that sometimes the
regional would get skipped, but that when there was fighting in the corridor (up to the end of June 1992), the chain of
command was not functioning, T. 22139-22140. See also ex. P2326, which contains a Glas newspaper article dated
9 September 1992: “’We cannot establish telephone communications with the Government in Pale, let alone any other
form of communication’, said the representative of the road construction and repair company. Therefore, the
Government of ARK must take a clear and legally-based attitude towards the prevailing situation” (under seal). See also
Paddy Ashdown, T. 12387-12389.

486 gx. P2351, “Expert Report of Patrick Treanor”, p. 31; BT-95, T. 19619 (closed session).

7 By, P25, “Variant A and B Instructions”, issued by the SDS Main Board on 19 December 1991, instruction 3. The
creation of crisis staffs in wartime was already envisaged in the law of the SRBH. Variations to that law provided by the
Variant A and B Instructions, included that they were to be crisis staffs of the Serbian people, bodies established by a
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document does not make any reference to the establishment of crisis staffs at the regional level, a

first regional crisis staff of the ARK was covertly formed on 22 January 19928

189.  On 16 April 1992, the Ministry of National Defence of the SerBiH declared an imminent
threat of war.”® Consequently, on 26 April 1992, the Bosnian Serb Government issued follow up
instructions for the work of the municipal Crisis Staffs and defined their functions (“26 April

490 491

Instructions™).” Again, there was no specific mention of regional Crisis Staffs.

190. On 5 May 1992, the ARK Executive Council, headed by Nikola Erceg, issued a decision on
the formation of the ARK Crisis Staff.*? It has been suggested that it was the ARK Assembly
rather than the ARK Executive Council that would be the competent organ to establish the ARK
Crisis Staff.*” The Trial Chamber acknowledges that legally this is probably right, but is fully

political party, the SDS, to be composed of officials of that party and nominees of that party for various administrative
functions: Patrick Treanor, T. 18801.

8 Ex. P2367, “Intercepted telephone conversation between Radovan Karadzi¢ and Jovan Cizmovi¢, the co-ordinator of
the governments of the ARK and the autonomous and districts for the Council of Ministers of the SerBiH”, dated
22 January 1992: Cizmovic: “Tonight we also established the crisis staff, which will act when nobody can get together,
when they can assembly more quickly”. KaradZic: “Excellent”. Cizmovic: “So, that’s working. Because the objective
must be carried out, the instructions must be carried out”. KaradZic: “Yes, that’s right”. Patrick Treanor gave evidence
that the reference to the instructions is quite likely a reference to the Variant A and B Instructions, T. 8791. See also ex.
P2367, “Intercepted telephone conversation between Radovan KaradZi¢ and Jovan Cizmovi¢”, dated 22 January 1992;
BT-9, T.3718-3720 (closed session). On 24 February 1992, the Executive Committee of the SDS Main Board
appointed Radislav Vukic as the “in-charge co-ordinator” for the ARK and instructed him, inter alia, to take part in the
work of the ARK Crisis Staff: ex. P116, “Decision of the SDS Executive Board”, dated 24 February 1992. This
decision was copied to all Municipal Boards of the SDS of the ARK as well as to the Presidents of the SerBiH
Assembly and the ARK government: Boro Blagojevic, T. 21846-21847.

9 The Ministry of National Defence of the SerBiH declared the imminent threat of war on 16 April 1992, which gave
the President of the Republic emergency powers, meaning that all powers that fell within the scope of the Assembly
could be exercised by the President during that period. Patrick Treanor, T. 18785; ex. P2351,”Expert Report of Patrick
Treanor”, p. 23. See also ex. P153, “Decision of the SerBiH Ministry of Defence”, dated 16 April 1992, on the
establishment of the TO of the SerBiH as an armed force of the SerBiH, declaring a state of imminent threat of war.

40 Ex. P157, “Excerpt from instructions for the work of the municipal crisis staffs of the Bosnian Serb people”, signed
by Prime Minister Branko Peri¢, which states, inter alia: “1. in a state of war, the Crisis Staff shall assume all
prerogatives and functions of the municipal assemblies, when they are unable to convene (...). 3. The Crisis Staff co-
ordinates the functions of authorities in order to ensure the defence of the territories, the safety of the population and
property, the establishment of government and the organisation of all other areas of life and work. In so doing, the
Crisis Staff provides the conditions for the Municipal Executive Committee to exercise legal executive authority, run
the economy and other areas of life (...). 7. The Crisis Staff shall convene a meeting of the Municipal Assembly as soon
as circumstances permit to have its work conclusions and decisions ratified”. See also Patrick Treanor, T. 18785;
ex. P2351, “Expert Report of Patrick Treanor”, pp. 23-25.

“1 0On 4 April 1992, Radovan Karadzi¢, as President of the Serb National Security Council (“SNSC”), ordered the
activation of Crisis Staffs under certain conditions. The order does not distinguish between municipal and regional
Crisis Staffs. It refers to Crisis Staffs in those areas where TO, Civilian Protection or reserve police units respond to the
invitation of the SRBH Presidency to be raised: ex. P2370, “Public Announcement”.

2 Bx. P168, “Decision of the ARK Executive Council on the establishment of the ARK Crisis Staff”, dated 5 May
1992. This Decision was published in the ARK Official Gazette, ex. P227, “ARK Official Gazette”. See also Patrick
Treanor, T. 18811; Zijahudin Smailagic, T. 1965; Amir DZonli¢ , T. 2418.

493 Patrick Treanor, T.20941; BT-7, T. 2828 (closed session); Mevludin Sejmenovic, ex. P1533, T. 4572; BT-70,
T. 11672. See also BT-94, suggesting that “the ARK Crisis Staff did not have a legal founding and was simply a case of
copying something that the UstaSa created and introduced into Croatian practice”, T. 18125.
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satisfied that this formal deficiency in no way undermined the authority of the ARK Crisis Staff in

. 494
practice. o

191.  The decision on the formation of the ARK Crisis Staff did not specify the body’s functions
or powers. However, by comparing its composition with that of the municipal crisis staffs, the Trial
Chamber is satisfied that the ARK Crisis Staff was formed along the same lines as those municipal
bodies. Analogously to the municipal crisis staffs, the ARK Crisis Staff considered itself to be
fulfilling the role allotted by the Constitutions of the SFRY and the SRBH to the Presidencies of
socio-political communities during a state of war or imminent threat of war, assuming all powers
and functions of the ARK Assembly and, therefore, becoming the highest organ of civilian

authority of the ARK. In a decision of 26 May 1992, the ARK Cerisis Staff stated:

The work of the Crisis Staff of the Autonomous Region of Krajina has absolute support, since it is
now the highest organ of authority in the Autonomous Region of Krajina, as the Assembly of the
Autonomous Region of Krajina cannot function due to objective and subjective circumstances.*”

192.  The Trial Chamber is satisfied that, as with municipal Crisis Staffs in their respective areas
of jurisdiction, the ARK Crisis Staff was established primarily to ensure the cooperation between
the political authorities, the army and the police at the regional level, with a view to co-ordinating

the implementation by the different authorities of the Strategic Plan.**®

¥4 See, C., infra, “Authority of the ARK Crisis Staff”.

495 Ex. P2351, “Expert Report of Patrick Treanor”, p. 37. See in particular ex. P227, “ARK Official Gazette”, ARK
Crisis Staff decision of 26 May 1992, item 1, stating that “Decisions of the Crisis Staff shall be submitted for
ratification to the Assembly of the Autonomous Region of Krajina as soon as it is able to convene”. See also Amir
Dzonli¢, T. 2322; Predrag Radié, T. 22266-22268. The ARK Executive Council, however, continued to operate during
the period of existence of the ARK Crisis Staff: Amir DZonli¢, T. 2620-2623. See also ex. P227, “ARK Official
Gazette”, decisions of the ARK Executive Council of 9 May, 13 May, 27 May, 28 May and 5 June 1992; ex. P258,
“ARK Official Gazette”, decisions of the ARK Executive Council of 8 June, 9 June, 15 June and 19 June 1992.

4% Ex. P2475, “Transcript of the 14" session of the SerBiH Assembly”, held on 27 March 1992. Radovan Karadzi¢ told
the delegates: “The moment you arrive in your municipalities, you must urgently form crisis staffs”. Later in his speech
he repeated his exhortation, requesting that they do this “with the full authorisation of the Assembly”. In relation to the
military he stated that: “You must try to organise the people so that they can defend themselves. Find a number of
reserve officers for those staffs and have them register everyone who owns weapons as well as units. They should
organise territorial defence and if the JNA is there, they must be placed under its command”. See also ex. P157,
“Excerpt from instructions for the work of the municipal Crisis Staffs of the Serbian people”, signed by SerBiH Prime
Minister Branko Deric), stating, infer alia: “1. in a state of war, the Crisis Staff shall assume all prerogatives and
functions of the municipal assemblies, when they are unable to convene (...). 3. The Crisis Staff co-ordinates the
functions of authorities in order to ensure the defence of the territories, the safety of the population and property, the
establishment of government and the organisation of all other areas of life and work. In so doing, the Crisis Staff
provides the conditions for the Municipal Executive Committee to exercise legal executive authority, run the economy
and other areas of life (...). 4. The command of the TO and police forces is under the exclusive authority of the
professional staff, and therefore any interference regarding the command of the TO and/or the use of the police forces
must be prevented (...). 8. The Crisis Staff has the obligation to provide working and living conditions for JNA
members (...)". See also ex. P1265, “Decision on the establishment of the Prijedor Crisis Staff”: “(...) The Crisis Staff
of Prijedor is established in order to co-ordinate government, for the defence of the territory of the municipality (...)”.
See also ex. P1010, “Report on the work of the Klju¢ Crisis Staff in the period from 15 May 1992 to July 19927, p. 3:
“During the armed conflict, representatives (commanders) of the VRS regularly attended the Crisis Staff and War
Presidency meetings. They commanded and carried out the war activities for the defence of the territory and citizens of
the Klju¢ Municipal Assembly against Bosnian Muslim extremists. They cooperated and co-ordinated everything very
well with the Crisis Staff of the Klju¢ Municipal Assembly. All important and significant issues in the military and
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193.  The ARK Crisis Staff had 15 core members with the Accused appointed as President.*”’
Among the members of the ARK Crisis Staff were the political498 and military499 leadership of the
ARK, as well as persons holding key public positions in the ARK ™ and individuals linked to
paramilitary organisations.””' In addition to these core members, ARK Crisis Staff meetings were
attended on a weekly basis by the Presidents of the member municipalities or their

representatives.’’”

194.  On 9 July 1992, the ARK Crisis Staff renamed itself the ARK War Presidency, while

retaining the same scope of authority.503

195. The municipalities as well as the general public were made aware of the content of the

decisions taken and conclusions adopted by the ARK Crisis Staff. These were published in the

police domain were not resolved outside the Crisis Staff of the Municipal Assembly. This period could be described as
a period of very successful co-operation between the Crisis Staff and military bodies in defeating the armed resistance
of Bosnian Muslim extremists”. See also ex. P2416, “Expert Report of Ewan Brown”, pp. 44-46.

7 Bx, P168, “Decision of the ARK Executive Council on the formation of the ARK Crisis Staff”, dated 5 May 1992:
“The War Staff of the Autonomous Region of Krajina consists of the following people: 1. Radoslav Brdanin
(President); 2. Lieutenant Colonel, Milorad Saji¢ (vice-President); 3 Vojo KupreSanin (member); 4. Nikola Erceg
(member); 5. Predrag Radi¢ (member); 6. Dr. Radislav Vuki¢ (member); 7. Dr. Milovan Milanovi¢ (member);
8. General Momir Tali¢ (member); 9. Major Zoran Joki¢ (member); 10. Stojan Zupljanin (member); 11. Dr. Rajko
Kuzmanovié¢ (member); 12. Milan Puvaci¢ (member); 13. Jovo Rosi¢ (member); 14. Slobodan Duboc¢anin (member);
15. Nenad Stevandi¢ (member)”. Rajko Kuzmanovié was replaced by Dragoljub Mirjanic.

% The political leaders that were members of the ARK Crisis Staff included the Accused, Vojo Kupreianin (Deputy of
the Assembly of the SerBiH and President of the ARK Assembly), Nikola Erceg (President of the ARK Executive
Council), Predrag Radi¢ (President of the Banja Luka Municipal Assembly and the Banja Luka Crisis Staff), Radislav
Vukic¢ (Co-ordinator of the ARK for the SDS Main Board) and Milan Milanovi¢ (Deputy of the SerBiH Assembly):
Boro Blagojevic, T. 21876-21880). According to the version of the decision on the establishment of the ARK Cerisis
Staff that was published in the ARK Official Gazette: ex. P227; Puro Buli¢ and Nedeljko Kesi¢ were also members of
the ARK Cerisis Staff.

% The military leaders that were members of the ARK Crisis Staff included General Major Momir Tali¢ (Commander
of the 1* Krajina Corps based in Banja Luka, the biggest corps within the VRS), Lieutenant Colonel Milorad Saji¢
(head of the Secretariat for National Defence of the ARK) and Major Zoran Joki¢ (Member of the VRS Air Force):
Boro Blagojevic, T. 21876-218380.

3% Stojan Zupljanin was the head of the Banja Luka CSB; Rajko Kuzmanovi¢ was the rector of the Banja Luka
University; his replacement, Dragoljub Mirjanic, was later appointed acting rector of the Banja Luka University; Amir
Dzonlié, T. 2433-2438; ex. P227 “ARK Official Gazette”, decision of 3 June 1992; Milan Puvacié¢ was the Public
Prosecutor in Banja Luka and Jovo Rosic¢ was the judge in charge of the Banja Luka Court; Boro Blagojevié, T. 21876-
21880.

31 Nenad Stevandi¢ was the head of the SOS and Slobodan Dubo&anin was also connected with the SOS and the
Special Intervention Squad: Predrag Radic, T. 21948; Milorad Sajié, T. 23798-23800 (closed session); Boro Blagojevic,
T. 21880 (closed session).

32 Boro Blagojevié, T. 21887-21888; BT-80, T. 15453-15453 (closed session); BT-92, T. 19804-19806, 19809 (closed
session); Milorad Saji¢, T. 23650, 23674-23675; BT-95, T. 19528 (closed session); BT-79, T. 11432-11433, 11509-
11510, 11578 (closed session); ex. P168, “Decision of the ARK Executive Council”, dated 5 May 1992, on the
formation of the ARK Cerisis Staff: this copy of the decision on the formation of the ARK Crisis Staff included an
handwritten addition mentioning that the presidents of the municipalities are members of the ARK Crisis Staff. Ex.
P2371 (another version of this decision) and ex. P227 (“ARK Official Gazette”, decision of
5 May 1992, do not contain this hand-written addition: Patrick Treanor, T. 18805.

% Ex. P2351, “Expert Report of Patrick Treanor”, p. 29; ex. P278, “Glas newspaper article”, dated 10 July 1992. In
some municipalities of the ARK, the municipal Crisis Staffs renamed themselves “municipal War Presidency”. In
regard to the range of activity or scope of authority, the War Presidencies considered themselves to be the same bodies
that had earlier been known as municipal Crisis Staffs: ex. P2351, “Expert Report of Patrick Treanor”, pp. 33-34.
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ARK Official Gazette.”™ In addition, the decisions of the ARK Crisis Staff were sent to the Banja

Luka Radio Station to be read out on air, as well as to the newspaper Glas for publication.505

196. The ARK Cirisis Staff exercised the powers and functions of the ARK, with the proviso that
its decisions had to be ratified by the ARK Assembly.””® On 17 July 1992, all decisions and
conclusions adopted by the ARK Crisis Staff and the ARK War Presidency were ratified by the
ARK Assembly at its 18" session.” There is no indication that the ARK War Presidency was
disbanded at this time. On the contrary, the ARK War Presidency continued to meet at least until
8 September 1992, just one week prior to the adoption of the SerBiH constitutional amendment that

abolished the ARK as a territorial unit of the SerBiH.”®

However, the trial record does not include
any decision or reference to a decision of the ARK Crisis Staff issued after 17 July 1992 and the
Trial Chamber is satisfied that by this date, in practice, the ARK Crisis Staff had stopped exercising

its powers and functions.

C. Authority of the ARK Crisis Staff

197.  The Trial Chamber is satisfied that between 5 May 1992 and 17 July 1992, when the ARK
Crisis Staff/War Presidency stopped functioning, the ARK Crisis Staff and later the ARK War
Presidency™ were organs of authority in the ARK with de facto authority over the municipalities
and the police and with great influence over the army and Serb paramilitary groups. The extent and

limits of this authority and influence will be discussed below.

198. In the view of the Trial Chamber, one of the most important indicators of the ARK Crisis
Staff’s authority lies in its composition and the attendance of meetings by representatives of
municipal authorities.”'® This composition and attendance not only secured the ARK Crisis Staff’s
authority and influence over the various bodies represented on it, but also made sure that in the eyes

of the public the ARK Cerisis Staff was seen to be vested with such authority and influence.

3% Boro Blagojevié, T. 21894, 21893-21902; ex. P227, “ARK Official Gazette”; ex. P258, “ARK Official Gazette”.

305 Ex, P491, “Transcript of radio broadcast of ARK Crisis Staff conclusions”, dated 10 May 1992; ex. P492 “Glas
newspaper article”, referring to ARK Crisis Staff decisions, dated 11 May 1992.

306 Bx, P227, “ARK Official Gazette”, ARK Crisis Staff decision, dated 26 May 1992, item 1: “Decisions of the Crisis
Staff are binding for all crisis staffs in the municipalities. These decisions of the Crisis Staff shall be submitted for
ratification to the Assembly of the Autonomous Region of Krajina as soon as it is able to convene”.

7 Ex. P285, “Extract from the minutes of the 18" session of the ARK Assembly”, held on 17 July 1992: of the 99
Assembly Members present, 98 voted in favour of this decision and one voted against. See also Patrick Treanor,
T. 21007-21008; Dobrivoje Vidié, T. 23079-23082.

% Ex. P2351, “Expert Report of Patrick Treanor”, pp. 30-31, note 107. In mid-September 1992, after the VRS had
secured its control over the Posavina Corridor, the ARK and the other four Serbian Autonomous Districts were
abolished as territorial units of the SerBiH by way of an amendment of the Constitution of the SerBiH: ex. P2351,
“Expert Report of Patrick Treanor”, p. 31; BT-95, T. 19619 (closed session).

% References to the ARK Crisis Staff in the present and in the following chapters also include the ARK War
Presidency.

310 See para. 193 supra.
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199. Evidence tends to indicate that the meetings of the ARK Crisis Staff were more or less
conducted in an informal manner and without many procedural concerns.’'! The Trial Chamber is
satisfied that this informality did not affect the executive and binding force of the decisions and the
authority of the ARK Crisis Staff. Moreover, the fact that not all core members of the ARK Crisis
Staff were present at each and every meeting5 '2 and the fact that most of the members of the ARK
Crisis Staff were from Banja Luka or based in Banja Luka, does not detract from the authority of
the ARK Crisis Staff.

1. The authority of the ARK Crisis Staff with respect to municipal authorities

200. The ARK Cerisis Staff, assuming all powers and functions of the ARK Assembly, acted as an
intermediate level of authority between the SerBiH and the municipalities. Within the area of the
ARK’s jurisdiction and the framework of the instructions received from the SerBiH, the ARK Cerisis
Staff exercised de facto authority over the municipalities and co-ordinated their work.”"? Although
no single document from the SDS SerRBiH leadership or the SerBiH authorities was produced at
trial that explicitly addresses the normative relationship between the ARK Crisis Staff and
municipal authorities, one document issued by the SDS Main Bord’s Executive Committee

specifically refers to the role of the ARK Crisis Staff as set out above.”"*

201. It is noted that a number of municipalities, including Prijedor, Bosanska Krupa and Sanski
Most, had started implementing certain aspects of the Strategic Plan even before the ARK Cerisis
Staff was established and before it issued instructions aimed at the implementation of the Strategic
Plan.’" The Trial Chamber is of the view that this fact did not diminish the authority of the ARK

Crisis Staff to co-ordinate the municipalities following its establishment. Similarly, the Trial

St Dobrivoje Vidi¢, T. 23072; Predrag Radié, T. 22074; Boro Blagaojevic, T. 21787; Boro Blagojevié, the secretary of
the ARK Crisis Staff, also gave evidence that no minutes of ARK Crisis Staff meetings were kept; T. 21728, 21808,
21887-21890. Other witnesses testified to the contrary that minutes were kept: Pedrag Radié, T. 22074-22076; Branko
Cvijié, T. 21442.

312 Milorad Sajic,T. 23627-23630; Boro Blagojevic, T. 21736-21738; Zoran Jokic, T. 23964-23967.

13 1n this context, see also A., supra, “The Autonomous Region of Krajina”.

3% On 24 February 1992, the Executive Committee of the SDS Main Board appointed Radislav Vukic as the “in-charge
co-ordinator” for the ARK. The decision sets out his duties: a) to co-ordinate and take responsibility for the activities of
the municipal boards of the SDS in the ARK; b) to ensure the implementation of decisions, conclusions and attitudes of
the assembly of the Serbian People of Bosnia and Herzegovina and its Ministerial Council, in cooperation with the
presidents of the assembly and the ARK government; c) to take part in the work of the ARK Cerisis Staff and d) to keep
the Executive Committee of the SDS of Bosnia and Herzegovina duly and comprehensively informed. This decision
was copied to all Municipal Boards of the SDS of the ARK as well as to the Presidents of the SerBiH Assembly and the
ARK government: ex. P116, “Decision of the SDS Executive Board”, dated 24 February 1992.

13 For example, the Prijedor Crisis Staff enforced dismissals of non-Serbs before any such decision by the ARK Crisis
Staff: ex. P1174-P1176, “Decisions of the Prijedor Crisis Staff on dismisslas”; Predrag Radic, T. 22046-22053. The
Sanski Most Crisis Staff issued decisions regarding dismissals and disarmament before 5 May 1992: ex. P621,
“Decision of the Sanski Most Crisis Staff”’; ex. P626, “Decision of the Sanski Most Crisis Staff”. The take-over of
Bosanska Krupa began on 21-22 April 1992, well before the formation of the ARK Crisis Staff: BT-56, T. 17449; BT-
55, T. 17536; see also ex. DB118, “Order of the Bosanska Krupa War Presidency”; ex. P2077, “Order of the Bosanska
Krupa Crisis Staff on the evacuation of the population”. For Bosanski Petrovac, see Jovica Radojko, T. 20357.
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Chamber is convinced that the fact that some municipal leaders had close connections to and direct
interaction with the authorities at the republican level’'® did not detract from the ARK Crisis Staff’s

role in co-ordinating the implementation of the Strategic Plan by the municipalities.

202. Article 35 of the ARK Statute provided that decisions and conclusions of the ARK
Assembly were binding for the member municipalities “only after they had been approved by the
assemblies of the respective municipalities”.”'” On 15 June 1992, the ARK Crisis Staff amended
this article to the effect that decisions and conclusions of the Assembly “must be respected by the
rnunicipalities”.518 The amendment of this article did not follow the procedure provided for by the
ARK Statute’® and thus, the above decision of the ARK Crisis Staff was legally ultra vires.*
Nevertheless, as will be shown in the following paragraphs, the Trial Chamber is satisfied that the
municipalities accepted the authority of the ARK Crisis Staff to issue decisions that were directly

binding on them, regardless of the original wording of Article 35 of the ARK Statute.

203. From the moment the ARK Crisis Staff was established, it was repeatedly affirmed that it
was a body superior to municipal authorities. At a press conference, held on 6 May 1992, the
Accused stated that the decisions of the ARK Crisis Staff “must be followed unconditionally and
unquestioningly™?!

ARK municipalities”.”* On 9 May 1992, the ARK Crisis Staff issued a decision stating that “[a]ll

and that these decisions “must be implemented, without objections, in the 38

decisions and conclusions of the Crisis Staff of the ARK are binding for all the municipalities” and
that “[o]bjections to or appeals against decrees from the previous paragraph will not delay their
implementation”.”> Again, on 26 May 1992, the ARK Crisis Staff concluded that it had “absolute
support” and declared itself “the highest organ of authority in the Autonomous Region of Krajina,
as the Assembly of the Autonomous Region of Krajina cannot function due to objective and
subjective circumstances”. It further concluded that “[d]ecisions of the Crisis Staff are binding for

all crisis staffs in the municipallities”.524

> BT-104, T. 18498, 18501 (closed session); Jovica Radojko, T. 20236-20238.

517 Ex.P80, “ARK Statute”, Article 35, second paragraph.

>'8 Ex. P258, “ARK Official Gazette”, decision of 15 June 1992.

319 Article 38 of the “ARK Statute” provided as follows: “Proposals to amend the Statute of the Autonomous Region of
Krajina may be submitted by the Assembly, the assemblies of the member municipalities and the Executive Council. A
proposal referred to in the preceding paragraph shall be communicated to the assemblies of the member municipalities
for consideration in order to obtain their opinions. After the opinions have been obtained or after the given deadline has
expired, the Assembly shall consider the draft proposal for amendment of the Statute and transmit it to the assemblies of
the member municipalities to obtain their consent. Having obtained the consent referring in the preceding paragraph, the
Assembly shall declare the amendment to the Statute adopted”, ex. P80, “ARK Statute”.

320 patrick Treanor, T. 20949; Branko Cviji¢, T. 21415; Boro Blagojevi¢, T. 21769.

2L Ex. P177, “Glas newspaper article”, dated 7 May 1992.

322 Ex. P2326 (under seal); BT-94, T. 18158.

323 Ex. P182, “Decision of the ARK Crisis Staff”, dated 9 May 1992, item 1.

324 Bx. P277, “ARK Official Gazette”, conclusions of 26 May 1992, p. 29, item 1. See also ex. P2326, which contains a
Glas newspaper article dated 17 July 1992 (under seal). The Accused stated in the context of the ratification of the ARK

88
Case No.: IT-99-36-T 1 September 2004



204. The de facto authority over the municipal authorities that the ARK Crisis Staff exercised in
its co-ordinating role was not unlimited, especially since the ARK Crisis Staff could not enforce its
decisions.’” There was no formally established mechanism for imposing sanctions on the
municipalities in case of failure to implement ARK Crisis Staff decisions.’*® In some instances, this

allowed some municipal authorities to act independenﬂy.527

205. With the exception of Prijedor municipality, all ARK municipalities unquestionably
accepted the authority of the ARK Crisis Staff to issue instructions that were binding upon them.
For that reason the municipalities maintained communications with the ARK Crisis Staff

commensurate with such a relationship.528 A strong indicator of the ARK Crisis Staff’s authority

Assembly of all decisions of the ARK Crisis Staff that “these decisions are passed by the ARK Presidency, by all the
members of the ARK Presidency and all the presidents of the municipal War Presidencies. Therefore, there could not be
a more legitimate organ than that. All presidents across 30-38 municipalities and the complete official ARK
leadership”.

323 The Trial Chamber reached this conclusion mainly on the basis of the available evidence of communication between
the municipal Crisis Staffs on the one hand and the ARK Crisis Staff and the ARK War Presidency on the other hand,
as well as the available evidence on implementation by the municipal bodies of the decisions issued by the regional
body. See, e.g., ex. P2351, “Expert Report of Patrick Treanor”, pp. 26, 40-62, 71-72. Predrag Radi¢ gave evidence that
“the Crisis Staff and the ARK is not something that just turned up... they had received some sort of de jure authority.
But as to whether they had authority to force someone to implement something like that, I am not aware of this”,
T. 21976, 21983.

32 patrick Treanor, T. 20958-24959; Dobrivoje Vidi¢, T. 22969. Jovica Radojko, however, gave evidence that there
were two informal mechanisms exerting pressure on municipal authorities to implement ARK Crisis Staff decisions —
one was through the people: “They would apply various methods to start hounding us, to start protesting against what
we did, on various occasions armed men broke into our offices”; the second mechanism was through the army that
constantly exerted pressure on the municipal authorities, T. 20132-20133, 20139-20140, 20152.

327 For example, Predrag Mitrakovi¢, a member of the Banja Luka War Presidency stated that “We believe that we have
jurisdiction over our municipality, although we do respect hierarchy. That is why we have suspended the decisions of
the ARK Crisis Staff in two cases only”: ex. P2326, entry of 2 July 1992 (under seal). Ibrahim Fazlagi¢ gave evidence
that the decision of the ARK Crisis Staff, dated 9 May 1992, stating that “due to abuses of work, the Atlas travel agency
is prohibited from further work™, has not been implemented, without further consequences, T. 4303-4306; ex. P227
“ARK Official Gazette”, decision of 9 May, item 6.

328 In his expert report, referring to the communication between the ARK Crisis Staff and the ARK municipalities,
Patrick Treanor concluded that, with the exception of Prijedor municipality, “explicit references by municipal crisis
staffs or war presidencies to a lack of communication, or to an inability or failure to communicate, either upward or
downward, are absent” and that “statements by municipal crisis staffs or war presidencies denying a need or obligation
to communicate, either upward or downward, are absent”, further that “statements by municipal crisis staffs or war
presidencies denying an obligation to implement directives of the ARK Crisis Staff or War Presidency (and thus
implicitly denying an obligation to communicate), are absent”: ex. P2351, “Expert Report of Patrick Treanor”, p. 61.
See Jovica Radojko, the Secretary of Bosanski Petrovac municipality, who considered some of the decisions of the
ARK Crisis Staff to be illegal, gave evidence that decisions of the ARK Crisis Staff were formally binding on the
municipality and that it would have been very dangerous for the president or for the entire municipal Crisis Staff not to
accept or observe the decisions of the ARK Crisis Staff, T. 20151-20152, 20346. See also ex. P1879, “Document from
the Bosanski Petrovac Crisis Staff”’, outlining which of the instructions from the ARK Crisis Staff have been
implemented. BT-92 gave evidence that the municipal Crisis Staff had to implement the decisions adopted by the ARK
Crisis Staff. He stated that decisions of municipal crisis staffs were not taken outside the framework of the decisions of
the ARK Crisis Staff, T. 19784-19785, 19908 (closed session). BT-79 gave evidence that in most instances the
instructions of the regional level of authority were carried out, T. 11509-11510 (closed session). Amir DZonli¢ gave
evidence that the decisions of the ARK Crisis Staff were binding on the Assembly of Banja Luka Municipality,
T. 2473-2475; Predrag Radi¢ gave evidence that the ARK Cerisis Staff had direct control over some of the municipalities
within the ARK. Depending on the people in the respective municipalities, the extent of this control varied, T. 22266-
22268; BT-13, T. 4613-4614 (closed session); ex. P196, “Minutes from the session of the Klju¢ Crisis Staff” held on
13 and 14 May 1992; ex. P1010, “Report on the work of the Klju€ Crisis Staff in the period from 15 May 1992 to July
19927, p. 4: “At every meeting, the Crisis Staff of the Municipal Assembly considered the conclusions of the Banja
Luka Regional Crisis Staff which were binding as regards all issues connected with life and work in the Municipality”.
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over the municipalities is the fact that the ARK Crisis Staff controlled appointments of personnel to

.« . 52
municipal governments.’*

206.  On 7 June 1992, seven municipalities of the ARK, in a joint statement, made a number of
demands to the ARK Crisis Staff, the leadership of the SerBiH and the 1% KK.™® Although these
demands demonstrate a certain frustration with the ARK Crisis Staff at the municipal level, they are
also a clear expression of the willingness of the municipalities in question to implement the
Strategic Plan under the co-ordination of the ARK Crisis Staff.”' In a second joint statement that
followed one week later, a group of municipalities including most of those referred to above,
expressed their dissatisfaction with the lack of efficiency of the operation conducted by the ARK
Crisis Staff. They were apparently motivated by the fact that the ARK Crisis Staff did not pay
sufficient attention to the problems in all constituent ARK municipalities. The second joint
statement suggested personnel changes within the ARK Crisis Staff, demanding in particular the

replacement of the Accused as President of the ARK Crisis Staff.”** Despite their concerns, these

See ex. P171, “Public announcement of the Klju¢ Crisis Staff”: "Citizens of the Klju¢ Municipality know hat the
municipal Assembly reached the decision about the Klju¢ Municipality joining the Autonomous Region of Bosanska
Krajina and since this is a part of the Serbian Republic, the Klju¢ municipality will automatically be obliged to
implement laws and decisions reached by the Assembly of the Serbian Republic of Bosnia and Herzegovina and the
Assembly of the Autonomous Region of Bosanska Krajina” (...) “The Crisis Staff considers that after the implemented
changes, the authorities in the municipal assembly should continue with the regular work. But it is noted that all
decisions will be reached and all jobs carried out in accordance with the regulations and decisions of the authorities of
the Autonomous Region of Bosanska Krajina and the Serbian Republic of Bosnia and Herzegovina”; ex. P196,
“Minutes of a meeting of the Klju¢ Crisis Staff”, dated 13/14 May 1992, adopting conclusions pursuant to decisions of
the ARK Crisis Staff. See also ex. P196, “Minutes of the session of the Klju¢ Crisis Staff”, held on 13 and 14 May
1992; ex. P630, “Conclusion of the Sanski Most Crisis Staff”, dated 7 May 1992, referring to the implementation of the
decisions of the “ARK War Staff”. See also ex. P635, “Conclusions of the Sanski Most Crisis Staff”; ex. P690,
“Conclusions of the Sanski Most Crisis Staff”; ex. P218 “Conclusions of the Sanski Most Crisis Staff™.

¥ On 17 June 1992, the ARK Crisis Staff appointed both Dobrivoje Vidi¢ and Nikola Kisin, deputies of the Assembly
of the SerBiH, as commissioners responsible for creating organs of civilian government in the Serbian Municipality of
Derventa and Donji Vakuf respectively: ex.P1725 — appointment of Dobrivoje Vidic; ex. P258 — appointment of Nikola
Kisin. On 4 July 1992, the ARK Cerisis Staff appointed Milorad Pekanovic¢ co-ordinator in charge of the Kotor Varos
Crisis Staff on behalf of the ARK Crisis Staff: ex. P258, “Official Gazette of the ARK”, issue no. 3. The Sanski Most
Crisis Staff appointed Vlado Vrke§ as their Deputy-President upon request of the ARK Crisis Staff; ex.P635,
“Conclusions”, item 7. See also BT-92, T. 19816 (closed session).

330 gy, P229, “Conclusions” dated 7 June 1992, adopted by the municipalities of Biha¢, Bosanski Petrovac, Bosanska
Krupa - referred to as ‘Srpska Krupa’ - Sanski Most, Prijedor, Bosanski Novi and Kljuc.

3! The document is addressed to the ARK Crisis Staff, the leadership of the SerBiH and the First Krajina Corps of
VRS. Amongst others, the demands read as follows: “(...) 5. We absolutely demand that within the next three days the
leadership of the Autonomous Region of Krajina clearly define the borders of the Autonomous Region of Krajina. We
find this necessary from the military point of view in order to avoid disorganisation of the Serbian people in the
Autonomous Region of Krajina. Clear political goals and clearly defined state border would mean a lot to boost the
morale of the Army of the Serbian Republic of BiH. 6. All seven municipalities in our sub-region agree that Bosnian
Muslims and Bosnian Croats should move out of our municipalities until a level is reached where Serbian authority can
be maintained and implemented on its own territory in each of these municipalities. In this respect, we request that the
Crisis Staff of the Autonomous Region of Krajina provide a corridor for the resettlement of Bosnian Muslims and
Bosnian Bosnian Croats to Central Bosnia and Alija’s independent state of BiH because they voted for it. If the
leadership of the Autonomous Region of Krajina in Banja Luka fails to solve this issue, our seven municipalities will
take all Bosnian Muslims and Bosnian Croats under military escort from our municipalities to the centre of Banja Luka
(...)".

332 Ex. P247, “Inter-municipal agreement, Sansko-Unska Area”, dated 14 June 1992. This agreement was not stipulated
by exactly the same municipalities that issued the requests of 7 June 1992. The Municipalities stipulating this agreement
were Bosanska Krupa (referred to as Srpska Krupa), Bosanski Petrovac, Bosanski Novi, Bosanska Dubica, Prijedor and
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municipalities did not question the authority of the ARK Crisis Staff. On the contrary, they

d. 3 1t is of note

expressly stated that the decisions of the ARK Crisis Staff had to be implemente
that in this same statement, the municipalities point out that most of their previous proposals to the
ARK Crisis Staff “have been adopted and have been incorporated into the official positions of the

Crisis Staff taken at its 8 June 1992 session”.>**

207.  As stated, the sole apparent exception to the municipalities’ adherence to the authority of the
ARK Crisis Staff is that of Prijedor municipality, where an open dispute between the municipal and
the regional Crisis Staffs seems to have occurred.’®> On 23 June 1992, the Prijedor Crisis Staff
issued a decision in which it rejected, and claimed to be invalid, decisions of the ARK Crisis Staff
enacted prior to 22 June 1992. Yet this same decision stated that the Prijedor Crisis Staff would
implement ARK Crisis Staff acts enacted after 22 June 1992.3% On 25 June 1992, the Prijedor
Crisis Staff also challenged the authority of the ARK Government.”’

208. The Trial Chamber is satisfied that the position of the Prijedor Crisis Staff vis-a-vis the
authorities of the ARK in general and the ARK Crisis Staff in particular, resulted from a dispute
concerning the composition of the ARK Crisis Staff, on which the authorities of Prijedor
municipality felt they were underrepresented.”® Notwithstanding this dispute, the Prijedor Crisis
Staff decided to implement the decisions of the ARK Crisis Staff.” According to the decision on
the establishment of the Prijedor Crisis Staff, dated 20 May 1992, the decisions of the responsible
organs of the ARK are explicitly accepted to be one of the foundations for the work of the Prijedor

Crisis Staff.>*” On 9 May 1992, four days after the ARK Crisis Staff was officially established,

Sanski Most. As to the impact of this document on the Accused, see VIII., “The Accused’s role and his responsibility in

general”. As to the foundation of the request expressed in this documents, see also VI.D., “The role of the ARK Crisis

Staff in the Implementation of the Strategic Plan”.

333 Ex. P247, “Inter-municipal agreement, Sansko-Unska Area”, dated 14 June 1992. Referring to the 8™ session of the

ARK Cerisis Staff, the document states: “We request that concrete and clear replies be given to each of the conclusions

reached at this session and that individuals in charge of these conclusions be held personally accountable for their

implementation”.

34 Ex. P247, “Inter-municipal agreement, Sansko-Unska Area”, dated 14 June 1992.

333 1n this context it is of note that Prijedor was amongst the municipalities issuing the joint statements referred to in the
revious paragraph.

% Ex. P1261, “Extract from the Prijedor Official Gazette, decision 116, conclusion of the Prijedor Crisis Staff”, dated

25 June 1992.

37 Ex. P1267, “Extract from the Prijedor Official Gazette, decision 119, conclusion of the Prijedor Crisis Staff”, dated

25 June 1992: “The Crisis Staff of Prijedor Municipality shall not implement enactments adopted by the Government of

the Autonomous Region of Krajina until the Assembly of the Autonomous Region of Krajina has elected all members

of the Government, respecting the principle of equal representation of municipalities through the election of their

candidates for members of the Government”.

338 Ex. P2351, “Expert Report of Patrick Treanor”, pp. 59, 62.

33 Prijedor Municipality is one of the seven municipalities referred to in the previous paragraph. Hence, the remarks

made in relation to that group also apply to Prijedor Municipality in particular.

30 Ex. P1268, “Prijedor Official Gazette”, decision 18, dated 20 May 1992, Article 11: “The provisions of the

Constitution, the law and decisions adopted by the Assembly, the Presidency and the Government of the Serbian

Republic of BiH and the responsible organs of the Autonomous Region of the Banja Luka Krajina have been and shall

remain the foundation for the work of the Prijedor Municipal Crisis Staff”. Article 12 of the same decision states: “The
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Milan Kovacevi¢, the President of the Prijedor Municipal Assembly Executive Committee,
remarked during a meeting of the Prijedor SDS Municipal Board that “the functioning of the
government at the level of Krajina can now be felt” and that “instructions and decisions are being
forwarded from the top”.>*' Moreover, evidence shows that the municipal authorities of Prijedor did
in fact implement decisions of the ARK Crisis Staff enacted prior to 22 June 1992,>* and

maintained regular communication with the ARK Crisis Staff before that date.”*

209. The Trial Chamber notes the submission by the Defence™** and evidence suggesting that the
municipalities of Prijedor, Sanski Most, Bosanski Petrovac, Klju¢ and Bosanska Krupa were
“renegade municipalities” governed by strong individuals who acted independently and ignored not
only the authorities of the ARK but also the directives of the SerBiH Government and the SDS BiH
Main Board.”® These municipalities contain the sites where some of the most serious crimes
charged in the Indictment were committed. The Trial Chamber is satisfied beyond reasonable doubt
that, rather than being the product of the criminal activity of “renegade municipalities”, these
crimes are nothing less than a clear manifestation of the implementation of the Strategic Plan in
these municipalities. They followed the general pattern of conduct envisaged for the
implementation of the Strategic Plan, a plan that originated from the top level of the Bosnian Serb
leadership and whose implementation by the municipalities was co-ordinated by the regional
authorities of the ARK.>*®

210. Documentary evidence produced at trial on the basis of which the implementation of ARK
Crisis Staff decisions by the municipalities can be examined is limited. Those documents only
constitute a sampling of all such documents issued by the thirteen municipalities.”*’ However, there
is significant convincing evidence that in three key areas, ARK Crisis Staff decisions were

implemented by the municipalities. These areas are a) dismissals of non-Serb professionals; b)

Crisis Staff shall gather all relevant information on the situation on the ground, report and consult with the competent

organs of the Autonomous Region of the Banja Luka Krajina and with those of the Serbian Republic of BiH whenever

required or possible”. A similar provision can be found in the “Instructions on the Establishment, Composition and

Tasks of the Local Crisis Staffs in the Prijedor Municipality”, issued by the Prijedor Crisis Staff in June 1992:

ex. P1278, “Instructions”.

> Ex. P1195, “Minutes of the SDS Municipal Board meeting”, held on 9 May 1992.

32 See, e.g., ex. P1217, “Notification by the Prijedor Crisis Staff” to all commercial and social enterprises regarding the

introduction of the permanent operational duty in accordance with the ARK Crisis Staff Decision on introduction of
ermanent operational duty.

>4 Ex. P2351, “Expert Report of Patrick Treanor”, pp. 58-62.

3% Defence Final Brief (confidential), pp. 128-138.

3% Milorad Dodik, T. 20496, 20520, 20546; Kerim Mesanovi¢, T. 11254; Predrag Radié, T. 22280, 22328, 22964.

346 See IV.C., “The implementation of the Strategic Plan in the Bosnian Krajina”.

7 “Implementation” refers to the execution or putting into effect of enactments issued by the ARK Crisis Staff, taking

into consideration the implementation through various channels: 1. local institutions of 13 relevant municipalities;

2. Banja Luka CSB; 3. economic enterprises; 4. publication in the ARK official gazette and media broadcast; ex. P2351,

“Expert Report of Patrick Treanor”, p. 63. The thirteen municipalities examined are Klju¢, Bosanski Petrova¢, Kotor

Varos, gipovo, Bosanska Krupa, Sanski Most, Tesli¢, Konji Vakuf, Prijedor, Bosanski Novi, Banja Luka, Celinac and

Prnjavor.
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disarmament of paramilitary units and individuals who illegally possess weapons, selectively
enforced against non-Serbs; and c) resettlement of the non-Serb population.548 The available
evidence demonstrates a pattern of conduct, which, in the view of the Trial Chamber, allows for
only one reasonable inference to be drawn: the municipalities systematically implemented ARK
Crisis Staff decisions in at least these three key areas.” In the view of the Trial Chamber, these

areas were crucial and vital to the success of the over-all plan of ethnic cleansing.”

2. The authority of the ARK Crisis Staff with respect to the police

211. At the end of March 1992, the Bosnian Serb leadership, aiming to implement the Strategic
Plan, took the necessary measures to separate the Bosnian police force and to put the Bosnian Serb
police under Bosnian Serb civilian command.” On 27 March 1992, the SerBiH Assembly
established the Serbian Ministry of Internal Affairs (“MUP”).>** The legislation on the MUP came
into effect on 31 March 1992, when a Minister was appointed who answered to the SerBiH
Assembly.””® During the spring and summer of 1992, most non-Serbs were dismissed from the

police force. In doing so, the police was transformed into a Bosnian Serb force.”*

212. At all times relevant to the Indictment, the police force maintained a chain of command
which led to the MUP.”” The CSB co-ordinated the work of the Public Security Stations
(“SIBs”)™° of the municipalities that were members of the ARK, and the SJBs reported to the
CSB.™’ Hence, the ARK Crisis Staff did not possess any de jure power to issue orders to the

police.”®

¥ Ex. P2351, “Expert Report of Patrick Treanor”, pp. 63-73, Appendices 4-10.

3 See also Predrag Radié, T. 22279-22287; Jovica Radojko, T. 20137-20138, 20295-20298, 20334.

30 See VID., “The Role of the ARK Crisis Staff in the implementation of the Strategic Plan”.

31 At the 12" session of the SerBiH Assembly, held on 24 March 1992, Radovan Karadzi¢ stated that: “at a desired
moment (...) we can form whatever we want. There are reasons why this could happen in two or three days (...). At that
moment, all the Serbian municipalities, both the old ones and the newly established ones, would literally assume control
of the entire territory of the municipality concerned (...). Then, at a given moment (...) there will be a single method
used and you will be able to apply it in the municipalities you represent, including both things that must be done as well
as how to do them. How to separate the police force, take the resources that belong to the Serbian people and take
command. The police must be under the control of the civilian authority, it must obey it, there is no discussion about
that — that’s the way it must be”: ex. P26.

352 On 31 March 1992, Momcilo Mandi¢, Assistant Minister of Internal Affairs in SRBH, sent a telex to all security
centers and all the public security stations around the Republic, informing them of the establishment of the Serbian
Ministry of Internal Affairs (MUP), decision taken at a meeting of the SerBiH Assembly, held on 27 March 1992, at
which the Constitution of the SerBiH was ceremonially promulgated: ex. P2366. See also Patrick Treanor, T. 18781.

>% Patrick Treanor, T. 18774-18775, 18779-18780.

34 BT-17, T. 7651-7652 (closed session); Jasmin Odobasié, T.15116; BT-26, T. 9102 (closed session).

%% Prior to 31 March 1992, the police forces maintained a chain of command which led to the Ministry of Interior of the
SRBH: Patrick Treanor, T. 18774-18775, 18779-18780; BW-1, T. 23304-23306 (closed session); Milenko Savic,
T. 22361-22364.

%6 The SIBs and the CSB are collectively referred to as “the police”.

37 Ex. P202, “Conclusions reached at the expanded meeting of the Centre Council”, held on 6 May 1992. The meeting
was attended by the Chief of the National Security Service (SNB) and Chief of the CSB and the Chiefs of all
departments of the CSB, as well as the Chiefs of all the SJBs in the region, except Jajce. Amongst others, Stojan
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213. In practice, however, the authorities of the ARK in general and the ARK Crisis Staff in
particular, had de facto authority over the police and co-ordinated the actions taken by the police.55 ’
Stojan Zupljanin, the Chief of the CSB, was a member of the ARK Crisis Staff.”®® The Chiefs of the
municipal SJBs were members of the municipal Crisis Staffs.”®' The ARK Crisis Staff had de facto
authority to issue instructions to the police. On 6 May 1992, one day after the establishment of the
ARK Crisis Staff, Stojan Zupljanin stated in the presence of the Chiefs of the SIBs of the ARK
municipalities that “in all our activities, we are obliged to observe all measures and apply all

procedures ordered by the Crisis Staff of the Autonomous Region”.5 62

214.  Although it was not provided for by law, the ARK Crisis Staff issued orders to the police
force. These orders concerned, inter alia, a) dismissals of non-Serb professionals; b) disarmament
of paramilitary units and individuals who illegally possess weapons, selectively enforced against
non-Serbs; and c) resettlement of the non-Serb population.563 The evidence shows that the CSB
passed orders issued by the ARK Crisis Staff down to the SJBs and instructed the SJBs to

implement them.”® On occasion, the police sought instructions from the ARK Crisis Staff.’®

Zupljanin, addressing the Chiefs of the SIBs, suggested the following conclusion (item 3.4): “All my orders conveyed
orally, as well as those I may forward by dispatch, must be carried out: they are your law. The chain of command,
commanding and executing are clearly distinguished in this service. If any one of your staff should refuse to act upon an
order, just inform him that he is fired, we have to get rid of the old ideology and concepts not suited to the present
moment”.

3% See, e.g., ex. P157, “Excerpt from instructions for the work” of the municipal crisis staffs of the Serbian people,
signed by Prime Minister Branko Deri¢, stating inter alia: “(...) 4. The command of the TO and police forces is under
the exclusive authority of the professional staff, and therefore any interference regarding the command of the TO and/or
the use of the police forces must be prevented”. Ex. DB164, “Official Gazette of the Serbian people in BiH”, year 1,
issue 4, p 48; law on internal affairs, Article 32): "A municipal assembly and its Executive Council may submit their
proposals and opinions to the ministry's head office and make motions regarding issues pertinent to security on the
territory of the municipality and to the work of their security services centre and public security station. The ministry's
head office is obligated to consider the proposals, opinions, and motions of the Municipal Assembly and its Executive
Council and to reply to them, stating its stances and measures taken”.

3% Jovica Radojko gave evidence that whatever the legal position may or may not have been, the police did carry out
certain instructions of the assembly and the crisis staffs, T. 20055. See also Muhamed Sadikovié, T. 18215, 18351; BT-
72, T. 18445 (closed session); Amir DZonlié, T. 2408-2411.

30 Ex. P168, “Decision of the ARK Executive Council on the formation of the ARK Crisis Staff”, dated 5 May 1992.

61 Ex. P157, “Except from instructions for the work of the municipal crisis staffs of the Serbian people”, signed by
Prime Minister Branko Peri¢, which adopted a considerable revision with respect to the composition of the Crisis Staff
compared to the Variant A and B Instructions (ex. P25).

%62 Ex. P202, “Conclusions reached at the expanded meeting of the Centre Council”, held on 6 May 1992, item 23.

363 Ex. P227, “ARK Official Gazette”; ex. P258, “ARK Official Gazette; ex. P238, “Conclusion of the ARK Crisis
Staff, dated 10 June 1992; ex. P243, “Decision of the ARK Crisis Staff”, dated 12 June 1992; ex. P265, “Conclusions of
the ARK Crisis Staff”, dated 29 June 1992. See also BT-80, T.15455-15456 (closed session). See, e.g., ex. P240, “CSB
document”, dated 12 June: the Chief of the CSB ordered all the SJBs to implement an ARK Crisis Staff decision dated
10 June 1992 which provided: “Only children, women and old people may voluntarily, that is, of their own free will,
leave the Autonomous Region of Krajina. [...] The above mentioned activities should be carried out in cooperation with
humanitarian organisations”.

% See, e.g., ex. P195, “Dispatch issued by Stojan Zupljanin”, dated 14 May 1992, sent to all local SJBs in the region,
ordering to follow the decision of the ARK, regarding the surrender of illegally-owned weapons and ammunition;
ex. P240, “Dispatch issued by the CSB”, dated 12 June 1992, forwarding to all SJBs the decision of the ARK Crisis
Staff of 10 June 1992; ex. P272, “Dispatch of the CSB to all SIBs”, dated 1 July 1992, disseminating the ARK Crisis
Staff decision of 22 June 1992, ordering the dismissal of all non-Serbs from key positions, with specific instructions
that the measure should be implemented by all SIBs; ex. P294, “Dispatch issued by the CSB”, dated 31 July 1992,
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Eventually, as shown by the evidence, the police implemented decisions of the ARK Crisis Staff in

the three key areas referred to in this paragraph.566

215. The Prosecution alleged that the authority of the ARK Crisis Staff over the police had also
been established on the basis of the Accused’s ability to dismiss Stojan Zupljanin, the Chief of the
CSB. The Trial Chamber acknowledges that on 31 October 1991, the Accused was told by Radovan
KaradZi¢ that he had the power to dismiss Stojan Zupljanin if he was not pleased with him.’®’
However, the Trial Chamber is not satisfied beyond reasonable doubt that the Accused retained this
power during the time relevant to the Indictment. A reasonable doubt arises in that on
27 March 1992, the SerBiH Assembly established the MUP’® and at all times relevant to the
Indictment, the police maintained a chain of command which led to the Ministry of Interior of the
SerBiH.**”

3. The authority of the ARK Crisis Staff with respect to the Army

216. In the spring of 1992, the JNA in BiH was transformed into the VRS, which became an
army representing only one ethnic group, the Bosnian Serbs.”’’ With the exception of Bosanski
Petrovac municipality, the area of responsibility of the 1* Krajina Corps of the VRS (“1* KK”),
formerly the 5" Krajina Corps of the INA, expanded to cover the ARK area from early June 1992
either through direct geographical responsibility or through the operation of certain units of the

1" KK.>" The Supreme Command of the armed forces was the Presidency of the SerBiH.’’

forwarding to all SIJBs a decision taken by the ARK Crisis Staff on 3 June 1992, together with some executive
instructions and ordering its implementation.

3 BT-92, T. 19809 (privatde session).

%% Ex. P2351, “Expert Report of Patrick Treanor”, pp. 63-73, Appendices 4-10. The term “implementation” used in the
Expert Report of Patrick Treanor refers to the execution or putting into effect of decisions issued by the ARK Crisis
Staff, taking into consideration, inter alia, the implementation through the CSB; ex. P2351, “Expert Report of Patrick
Treanor”, p. 63. See, e.g., ex. P1288, “Dispatch sent by the Prijedor SJB to the CSB”, dated 5 July 1992, stating that “in
the wake of the order of the Crisis Staff of the Autonomous Region of Krajina, two M-48 rifles, two automatic rifles
(...) were returned”; ex. P699, “Dispatch sent by the Sanski Most SIB to the CSB”, dated 10 July 1992, stating that
“following the order of the Crisis Centre of the ARK on disarmament, these weapons were returned to the army, TO,
and SJB units (...)".

7 Ex. P 2357, “Intercepted telephone conversation” between Radovan KaradZi¢ and the Accused, dated 31 October
1991. Patrick Treanor interpreted this conversation to mean that Radovan Karadzic is encouraging the Accused to take
charge of the situation, T. 18732.

3% On 31 March 1992, Momcilo Mandi¢, Assistant Minister of Internal Affairs in SRBH, sent a telex to all security
centers and all the public security stations around the Republic, informing them of the establishment of the Serbian
Ministry of Internal Affairs (MUP), decision taken at a meeting of the SerBiH Assembly, held on 27 March 1992, at
which the Constitution of the SerBiH was ceremonially promulgated: ex. P2366. See also Patrick Treanor, T. 18781.
The legislation on the MUP came into effect on 31 March 1992, when a Minister was appointed who answered to the
SerBiH Assembly: Patrick Treanor, T. 18774-18775, 18779-18780.

%9 Prior to 31 March 1992, the police forces maintained a chain of command which led to the Ministry of Interior of the
SRBH: Patrick Treanor, T. 18774-18775, 18779-18780; BW-1, T. 23304-23306 (closed session); Milenko Savié,
T. 22361-22364.

370 See IV B., “The political agenda of the Bosnian Serb leadership”; IV.C., “The implementation of the Strategic Plan
in the Bosnian Krajina”.

1 Ex. P2416, “Expert Report of Ewan Brown”, pp. 39-44; ex. P2514, “Analysis of activities according to elements of
combat readiness in 19927, issued by the 1% KK; ex. DB267, “1* KK Analysis”.
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Command was exercised by the Supreme Command through the Main Staff to subordinate units.””

Hence, the civilian authorities of the ARK and the municipalities did not have any de jure or de

facto authority over the armed forces.””*

217.  The Trial Chamber is satisfied that, in the formation and functioning of the 1** KK, emphasis
was placed on substantial co-operation with civilian bodies at the various levels of command.””
This co-operation was based on the shared ideology with respect to the implementation of the
Strategic Plan.””® Upon the establishment and the mobilisation of the VRS, General Major Momir
Tali¢ emphasised that units had to establish the “closest possible cooperation with the people and

legal authorities within their zones of responsibility”.577

218. At the municipal level, commanders of TO units, which later became Light Infantry

Brigades either were permanent members of municipal Crisis Staffs,””®

or ex officio members who
attended meetings in order to brief Crisis Staffs or other governmental bodies on the current
military situation and the development of combat operations.”” Decisions taken by the crisis staffs

were communicated to the military.”®

219. At the municipal level, civilian and military hierarchies de facto interacted very closely.581

There is ample evidence that the Crisis Staffs influenced the army to a large extent.”®* Municipal

572 Ex. P50, “Mintues of the 16™ session of the SerBiH Assembly”, held on 12 May 1992, p. 60; Ewan Brown,
T. 19232-19133; ex. P2416, “Expert Report of Ewan Brown”, pp. 32-35; Mirko Dejanovié, T. 23210-23212; Osman
Selak, T. 12905-12908, 13262-13267; Muharem Murselovic, T. 12292.

7 Ex. P2416, “Expert Report of Ewan Brown”, p. 5; ex. P2419, “Analysis of Combat readiness and activity of VRS in
19927, issued by VRS Main Staff in April 1993.

57 Osman Selak, T. 13540-13543; Muharem Murselovié, T. 12292; BT-79, T. 11575-11576 (closed session). Municipal
or regional political leaders could not issue orders to the military units or direct the policy of the units. The only civilian
authority which could set policy and issue orders was the commander in chief of the Republika Srpska: Osman Selak,
T. 13262-13263.

375 The importance placed in this co-operation is, amongst other factors, expressed in the establishment of the position
of Assistant Commander for Civilian Affairs within the 1* KK. This position was a novelty for the JNA and the VRS
and unique within the INA/VRS. It was filled by Colonel Gojko Vujnovic: ex. P2416, “Expert Report of Ewan Brown”,
p. 44. See also BT-79, T. 11642 (closed session); BT-95, T. 19526 (closed session); ex. P1004 “Excerpt from the
minutes of the session of the Kljug Crisis Staff”’, held on 28 July 1992. See also ex. P902, “Letter of the 1°* KK Corps
Command to the President of the ARK Assembly”.

376 Osman Selak gave evidence that the political aims that the army and the SDS were seeking to achieve were the
same. It was a common goal to create ‘Republika Srpska’. There could only be a divergence on how to achieve it, but
the goal was a common one, T. 12917-12918, 13173-13174. See also BT-103, T. 19918-19997 (closed session); BT-80,
T. 15538-15539; BT-104, T. 18480-18682 (closed session); BT-21, T.8182-8235 (closed session); ex. P355,
“Presentation by Major General Milan Gvero of the VRS Main Staff at the 34" session of the SerBiH Assembly”, held
on 29 September 1993.

ST Ex. P1597, “Order from the 1 KK on general mobilisation”, dated 21 May 1992.

BE, g., Sanski Most: ex. P218, “Decision”; ex. P686, “Conclusion”.

79 E.g., Celinac: ex. P1988 (under seal).

%0 Ex. P2416, “Expert Report of Ewan Brown”, p. 47. See also ex. P1988 (under seal); ex. P665 “Conclusions by the
Sanski Most Crisis Staff”.

1 BT-80, T. 15387, 15811-15812 (closed session). Osman Selak gave evidence that there was no need to report but
only to inform as there was an equal level between the army and the municipalities. The President of the Municipality
would know the aims of the units, he would be informed of their aims. In grave cases the Municipality would ask the
army for assistance in carrying out certain tasks, T. 12909-12012, 13040-13043.
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Crisis Staffs were involved in decisions and other matters relating to the military including assisting
in the mobilisation and the establishment of new Light Infantry Brigades,5 83 financing and
procurement matters,”> discussions and decisions concerning detention facilities,”® the issuing of
instructions relating to deadlines for the handing over of weapons,”* the allocation of abandoned
houses and apartments to Crisis Staff, military and other personnel,587 decisions relating to war
booty and movable property,”™ the transfer of detainees to camps and the removal of non-Serbs

from municipalities.”®

220. In addition, municipal Crisis Staffs as well as local SDS offices exerted great influence on
local TO units and Light Infantry Brigades, which initially operated outside the formal chain of
command of the VRS.”* These units were eventually subordinated to the command of the VRS and
were recognised by the VRS Main Staff as having contributed to the formation and success of the

. 591
Bosnian Serb army. ’

382 BT-80, T. 15466 (closed session).
3% Ex. P637, “Decisions of the Sanski Most Crisis Staff”; ex. P1771 (under seal).
384 Bx. P2195, “Decision of the Kotor Varo§ War Presidency”.
% Ex. P1237, “Order of the Prijedor SJB” regarding the institution of Omarska collection centre; ex. P1238, “Decision
of the Prijedor Crisis Staff” on the release of persons from Omarska camp and Keraterm camp; ex. P2194, “Excerpt of
the minutes of the session of the Kotor Varos Crisis Staff”, dated 8 July 1992, regarding a saw mill in Kotor Varo§
Mun1c1pahty, ex. P683, “Order from Sanski Most Crisis Staff” regarding the realease of inmates from the Sports Hall.

% Ex. P921, “Order of Klju¢ Crisis Staff”, dated 28 May 1992.
87 Ex. P2270, “List of abandoned apartments” located in Kotor Varos§ (not dated).
88 By, P381, “SerBiH Government decree on war booty”, dated 2 June 1992.
% Ex. P717, “CSB report on collection centres”, dated 18 August 1992; ex. P661, “Decision of Sanski Most Crisis
Staff”, dated 4 June 1992. In the context of this paragraph, see also ex. P2416, “Expert Report of Ewan Brown”, pp. 46-
48: ex. P1607, “Extract from the minutes of the 36™ session of the Kotor Varo$ Crisis Staff”, dated 24 June 1992; ex.
P735, “Decision of Municipal Assembly of Sanski Most”, dated 17 November 1992; ex. P746, “Document issued by
the Sanski Most Crisis Staff”, dated 28 August 1992.
% BT-80 gave evidence that “the evolution of TO units after socialism depended on the political leadership in their
municipality. Those in Serb majority areas tended to come under SDS control and they were eventually subordinated to
the JNA or its successor, the Bosnian Serb Army (...)”. BT-80 also stated that Light Infantry Brigades were municipal
brigades. Although they fought via the Corps Command, municipalities financed and equipped these brigades and
decided who their commander would be, T. 15289-15293, 15473-15474 (closed session). As to the army’s strategy of
allowing armed forces to operate outside the formal chain of command, see ex. P355, “Presentation by Major General
Milan Gvero of the VRS Main Staff at the 34" session of the SerBiH Assembly”, held on 29 September 1993. See also
ex. P53, “Expert Report of Robert Donia”. The following exhibits demonstrate how the Sanski Most Crisis Staff
controlled the municipal units in order to pursue the implementation of the Strategic Plan: ex. P637, “Decision of the
Sanski Most Crisis Staff”, dated 22 May 1992; ex. P638, “Order of the Sanski Most Crisis Staff”, addressed to the local
TO Staff; ex. P650, “Order of the Sanski Most Crisis Staff”, addressed to the local TO Staff; ex. P658, “Order by the
Commander for Civilian Protection in Sanski Most”. For Prijedor Municipality, see ex. P1268, “Decisions of the
Prijecor Crisis Staff”’; ex. P1282, “Report of Prijedor SJB to Prijedor Crisis Staff”, dated 1 July 1992. For Klju¢
Municipality, see ex. P208, “Conclusion of the Klju¢ Crisis Staff”, 27 May 1992, item 10: “The relationship of the
military authorities to the civilian authorities should be such that the military will execute the orders of the civilian
authorities while the civilian authorities will not interfere with the way these orders are carried out”. See also Ewan
Brown, T. 21691; BT-106, T. 21067-21068 (closed session). The Accused boasted in October 1991 that he had troops
in Celinac and offered to send them to the front, T. 15331-15336 (closed session).
1 Ex. P2419, “Analysis of Combat readiness and activity of VRS in 1992”, issued by VRS Main Staff in April 1993:
“In the past year, 1992, from self-organised units at the local level, the Army of the Republika Srpska has grown into
the highest strategic organisational formation of the Serbian people in former BiH, capable of realizing the strategic and
other objectives assigned to it by the Supreme Command and the President of the Republika Srpska as the Supreme
Commander. At the same time, the Main Staff of the Army of the Republika Srpska, together with its Army, by relying
on the Serbian people, the Serbian Orthodox Church, and the SDS has grown into a strategic level High Command, and
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221. Cooperative links between the military and civilian authorities were also established at the
regional level. These links were concentrated in the ARK Crisis Staff, of which General Major
Monmir Tali¢, Lieutenant Colonel Milorad Saji¢ and Major Zoran Joki¢ were all members.”*> At one
point or another, all three attended ARK Crisis Staff meetings.”* In addition, on 13 May 1992, the
ARK Crisis Staff authorised two of its members, Vojo KupreSanin and Predrag Radic, “to deal with

all military and political issues in the territory of the ARK”.”*

222.  On 6 May 1992, the Accused gave a press conference presenting the main policy lines of the
newly created ARK Crisis Staff and introducing himself as its President. He referred to relevant
military issues, amongst others, such as the order for general mobilisation and on-going

negotiations with the JNA.>”

6
% and

223.  General Major Momir Tali¢ briefed the ARK Assembly on military operations5
informed his subordinate officers within the 1** KK of the decisions of the ARK Crisis Staff.”’
Moreover, ARK Crisis Staff members, particularly the Accused himself, visited the front lines
regularly, where they were briefed by military personnel in order to gain an understanding of the

situation”™® and they informed the ARK Cerisis Staff about the military campaign.599

equipped itself to control and command operational, tactical, and other formations in the armed struggle and war in
general (...). The swift development of the Army of the Republika Srpska and of its organisation and capability to
conduct combat operations in a religious, ethnic and civil war was achieved primarily thanks to the quick self
organizing and adjustment of remnants of the TO to the local conditions of struggle, and the protection of the Serbian
people; it was also achieved thanks to the guidance of the SDS, which after its electoral victory led the Serbian people
in a just struggle against the Muslim-Bosnian Croat forces”. See also ex. DT23, “Decision signed by General Major
Momir Tali¢”, dated 28 May 1992, ordering the subordination of TO units to the army.

%92 Lieutenant Colonel Milorad Saji¢ was the head of the Secretariat for National Defence of the ARK, and Major Zoran
Joki¢ was a member of the VRS Air Force: Boro Blagojevié, T. 21876-21880; Milorad Saji¢, T. 23576-23579, 23595-
23596; Zoran Jokic, T. 23953. Zoran Joki¢ gave evidence that part of his obligations as squadron commander was to
make contact with civilian structures in Banja Luka, T. 23938-23939. In addition, General Ninkovi¢, Commander of the
VRS Airforce, was in direct contact with the political leadership in Banja Luka: Zoran Jokié, T. 24089; BT-80, T.
15488-15490 (closed session).

% When General Major Momir Tali¢ could not attend personally, he sent Colonel Gojko Vujnovié, the Assistant
Commander for Civilian Affairs within the 1* KK, or another senior officer in his place to take notes and brief him: BT-
80, T. 15436-15437, 15452-15453 (closed session); Milorad Sajié, T. 23741-23742, 23760; Boro Blagojevic, T. 21740-
21742; BT-92, T. 19806 (closed session); Osman Selak, T. 13511; Zoran Joki¢, T. 23952, 23963-23964. See also ex.
P2416, “Expert Report of Ewan Brown”, p. 49.

3% Ex. P192, “ARK Crisis Staff conclusions”, dated 13 May 1992, item 7.

% Ex. P177, “Glas newspaper article”, dated 7 May 1992. The Accused also expressed his support for the appointment
of General Major Ratko Mladic¢ as top military commander of the Serbian armed forces.

% Ex. P285, “Extract from the minutes of the 18" session of the ARK Assembly”, held on 17 July 1992.

7 Osman Selak, T. 13078-13079; ex. P1600, “Osman Selak’s official notebook”, entry of 18 May 1992.

8 Bx. P1598, “Extract from Krajina TV”; ex. P1590, “1* KK Forward Command Post War Diary”; ex. P1725,
“Conclusions of the ARK Crisis Staff”, dated 17 June 1992, item 1; Osman Selak, T. 13111.

39 Ex. P1725, “Conclusions of the ARK Crisis Staff”, dated 17 June 1992, item 1; ex. P510, “Videotape”; ex. P510.1,
“Transcript of videotape”. During a television appearance in Kotor Varos, the Accused told the interviewer “let me tell
you, my duty, as the President of the Crisis Staff of the Autonomous Region, is to visit all front (...) every Monday I
must inform the presidents of the crisis staffs about the political situation in this area”.
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224. At the regional level the interaction between civilian and military hierarchies was also close,
which allowed the ARK Crisis Staff to exercise great influence over the 1* KK of the army.600
Decisions and discussions of the ARK Crisis Staff impacted on military activity such as the

602 the

mobilisation of military conscripts,®”' deadlines concerning the surrender of weapons,
forceful confiscation of weapons once deadlines issued by the ARK Crisis Staff had expirc::d,603 the
removal of non-Serbs from the army,™ and the formation of civilian government in Donji Vakuf
Municipality, which was run by a military administration.®”> Moreover, a prominent member of the

ARK Crisis Staff was granted access to military detention facilities.**

225.  Although the relationship between the army and the civilian authorities was not always a
“seamless one”,*”’ there were relatively few tensions and problems of cooperation between them, as
they pursued the same goal, namely the implementation of the Strategic Plan.®® The SerBiH

Government supported co-operation between the ARK Crisis Staff and the army and the fact that

600 BT-80, T. 15387, 15811-15812 (closed session).

81 Ex. P227, “ARK Official Gazette”, ARK Crisis Staff decision dated 15 May 1992; ex. P177, “Glas newspaper
article”, dated 7 May 1992.

%2 Ex. P227, “ARK Official Gazette”, ARK Crisis Staff decision dated 11 May 1992.

03 Milorad Saji¢, T.23270-23271; ex. P227, “ARK Official Gazette”, Conclusions, dated 18 May 1992, item 3:
“Illegally obtained weapons will be taken away by members of the military and civilian police”; ex. P227, “ARK
Official Gazette”, Conclusions, dated 9 May 1992, item 5: “We appeal again to the presidents of the National Defence
Councils to take immediate steps to disarm paramilitary formations and individuals who illegally own weapons and
ammunition”. Ex. P196, “Minutes of the session of the Klju¢ Crisis Staff”, held on 13 and 14 May 1992; ex. P921,
“Order issued by the Klju¢ Crisis Staff”, dated 28 May 1992; ex. P924, “Klju¢ Infantry Brigade Combat Report”, dated
28 May 1992. See also ex. P921, “Order of Klju¢ Crisis Staff”, dated 28 May 1992; ex. P924, “I* Infantry Brigade
Command, Combat Report”, dated 28 May 1992; ex. P654, “1% KK Combat Report”, dated 1 June 1992.

5% On 8 June 1992, the Accused stated that “the army and police must get rid of the people in leading positions, Selak,
Camic, et cetera”, T. 15455-15456, 15762-15762 (closed session). Ex. P1582, “Report on the ARK Crisis Staff” sent by
Colonel Vuki€ to the Main Staff of the VRS, dated 9 June 1992, stating that “within the units of 1* Krajina Corps (...)
there are 67 officers of Bosnian Muslim or Bosnian Croat nationality. An ultimatum was issued requesting removal of
these persons from vital and command posts by the 15" of June 1992, or they will take over the control of the armed
forces (...). The 1* KK command should make the decision as to which staff members from the ranks of Bosnian
Muslims and Bosnian Croats may still be temporarily kept and at what posts”; ex. P1583, “Document” sent by Main
Staff to Colonel Rankovié, head of the personnel department: “Officers of Bosnian Muslim or Bosnian Croats
nationality must be sent on leave immediately. Take action at once to refer them to the army of the FRY in order to
resolve their status in the service”; ex. P1584, “Document from the Command of the 30™ Partisan Brigade to the
Command of the 1% Partisan Brigade”, dated 21 June 1992: “Soldiers of non-Serb nationality are to be released from
your units at their own request by applying one of the procedures set forth below. Soldiers of non-Serb nationality who
wish to serve in the army of the SerBiH are to be kept in the units on less important duties and put under the necessary
supervision”. See also Milorad Saji¢, T. 23747; Ewan Brown, T. 19292-19293.

605 Ex. P1725, “Conclusions of the ARK Crisis Staff”, dated 17 June 1992, item 7: “Nikola Kisin, deputy in the Serbian
Assembly of Bosnia and Herzegovina, shall be appointed commissioner responsible for forming civilian organs of
government in the Serbian municipality of Donji Vakuf”. This decision was implemented, T. 19994-19995 (closed
session).

5% On 8 August 1992, Vojo Kupresanin visited Manjaca camp and spoke to the prisoners: ex. P410, “I1* KK Regular
Combat Report”, dated 9 August 1992. On 23 August 1992, during the visit to Manjaca camp by Tadeusz Mazowietski
(UN Special Rapporteur on Human Rights in the former Yugoslavia), the ARK Crisis Staff assisted organising the visit
and members of the ARK accompanied during the visit: ex. P1777 “Report to the 1 KK on a UN visit”. Muharem
Krzi¢ gave evidence that Vojo KupreSanin, a member of the ARK Cerisis Staff, forced the SDA president for the region
to take part in negotiations for the surrender of the resistance fighters in Kotor Varos, by threatening to have him put in
Manjaca military camp if he refused, T. 1508-1511.

%7 Ex. P2416, “Expert Report of Ewan Brown”, p. 51.

%% Osman Selak, T. 13543.
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the ARK Crisis Staff could influence the 1* KK’s activity. On 27 July 1992, SerBiH Defence
Minister Bogdan Suboti¢ was quoted by the Glas newspaper stating that “all decisions passed by
the Crisis Staffs and War Presidencies, that is Brdanin’s and Radi¢’s camarilla, are still

implemented without any hindrance”.*”

4. The authority of the ARK Crisis Staff with respect to Serbian paramilitary units

226. By the spring of 1992, a number of Serbian paramilitary organisations had been formed in
BiH or had come to the ARK from Serbia. Some of these paramilitary groups were trained and
equipped by the JNA and were closely associated with the army or the SDS.%1° Amongst the
paramilitary forces acting in the ARK were the SOS,°!! the White Eagles,612 the Wolves of
Vujéak,a3 the Miée,614 the Red Berets,615 §e§elj’s Forces,616 and Arkan’s Men.®"” It was not always

easy to tell one from another on the ground.®'®

227. Although some of the paramilitary groups were associated with Serbian opposition

peurties,619

the SOS at a minimum was closely associated to the SDS and to the ARK Crisis Staff
who used the SOS as an operative tool that contributed to the implementation of the Strategic
Plan.®”® Nenad Stevandi¢ and Slobodan Duboganin, respectively the head and a member of the

SOS, were members of the ARK Crisis Staff.®*' In addition, other members of the ARK Crisis

9 Ex. P2326, “Glas newspaper article”, entitled “Every Time is the Time for Freedom”, dated 27 July 1992, p. 11.

610 BT-104, T. 18492 (closed session); Osman Selak, T. 12932-12935, 12956-12959, 12964-12966, 12973-12974,
12978-12979; BT-21, T. 8224-8229, 8386-8387 (closed session); Ahmed Zulié, T. 6856; Bekir Deli¢, T. 7935-7937,;
BT-17, T. 7639 (closed session); BT-94, T.18037; Jasmin Odobasi¢, T. 15107-15109; BT-11, T. 3873-3874, 3890-
3897, 4100-4102 (closed session); Amir Dzonli¢, T. 2393-2394, 2425-2428; BeSim Islamdevié, T. 7464; Mehmed
Tenié, T. 16854-16855, 16923-16926; Muhamed Filipovic¢, T. 9440; Adil Draganovic¢, T. 4927, 5656; BT-91, T. 15866-
15867; Jadranko Saran, T. 17223; BT-13, T. 4669 (closed session); Osman Selak, T. 13140-13143; Dobrivoje Vidié,
T. 22997-23001, 23023-23033. See also ex. P766, “Report”; ex. P1785, “Intelligence Report on the situation in
Prnjavor”; ex. DB376, “Expert Report of Paul Shoup”, p. 31.

o1 See paras 98-99 supra.

612 Alija Verem, ex. P1695, 92bis statement, 02108579; Muhamed Filipovic, T. 9440; Adil Draganovic, T. 4927; Ahmet
Zulié, T. 6856; BT-91, T. 15866-15867; Jadranko §aran, T. 17223.

13 BT-11, T. 3873-3874, 3890-3897, 4100-4101 (closed session); Jasmin Odobasi¢, T. 15081-15082, 15095-15110;
Rusmir Mujanié, T. 15983-15986.

61 Mehmed Tenié, T. 16854-16855, 16923-16929; BT-95, T. 19543-19544, 19550-19551; BT-64 T. 16982-16983; ex.
P1935, “Glas newspaper article”.

o3 BT-21, T. 8678-8683 (closed session); Ahmed Zuli¢, T. 6856, 6941; Enis Sabanovi¢, T.6469; Faik Biicevic,
T. 7148-7149; BT-17, T. 7861-7862 (closed session); Bekir Delié¢, T. 7996; Mirzet Karabeg, T. 6110, 6115; Alija
Verem, ex. P1695, 92bis statement, 02108579.

616 Amir DZonli¢, T. 2393-2394, 2425-2428; Besim Islam&evic, T. 7464.

o7 Ex. P400, “Report on Paramilitary Formations in the Territory of the SerBiH”, issued by the VRS Main Staff on
28 July 1992.

618 BT-9, T. 3343-3344 (closed session).

619 Ex. P400, “Report on Paramilitary Formations in the Territory of the SerBiH”, issued by the VRS Main Staff on
28 July 1992.

620 Ex. P154, “Glas newspaper article”, dated 21 April 1992. The Accused, in addition to naming specific individuals
who needed to be dismissed, issued the following threat: “if individual people in the Banja Luka companies who have
been asked to withdraw do not do so in a period of three days, then members of the SOS will come onto the scene”.

62! predrag Radi¢, T.21948; Milorad Saji¢, T.23798-23800 (private session); Boro Blagojevi¢, T. 21880 (private
session).
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Staff, including the Accused, had contacts with paramilitary organisations even prior to the
establishment of the ARK Crisis Staff.**

228. Paramilitary groups participated in combat operations of the 1** KK throughout the ARK.%*
From early June 1992 onwards, these paramilitary groups acting in the ARK, including the SOS,

were formally put under the command and the control of the VRS.%

229. The Trial Chamber is satisfied that the ARK Crisis Staff had great influence over the SOS.
As for the other paramilitary groups participating in combat operations with the 1 KK and later
being put under the command the control of the VRS, the ARK Crisis Staff, by exercising great

influence over the army, had indirect influence on these groups.

D. The role of the ARK Crisis Staff in the implementation of the Strategic Plan

1. ARK Decisions implementing the Strategic Plan

230. The implementation of the Strategic Plan led to the widespread commission of crimes
against non-Serbs in the Bosnian Kraijina during the period relevant to the Indictment. The Trial
Chamber is satisfied that the ARK Crisis Staff, acting as the highest civilian authority in the region,
played a leading role in the implementation of the Strategic Plan by directing and coordinating the

625

activities of the police, the army and the municipal authorities within the ARK.”™ As set out above,

622 The Trial Chamber has evidence that in August 1991 a delegation, including the Accused, Stojan Zupljanin and
military officers visited the training camp in Gornji Podgradci in Bosanska Gradiska Municipality, where Serb
paramilitary units were trained. While before the trainees did not have enough equipment and food before the visit of
this delegation, from that day onwards, they were given sufficient food, weapons, ammunition, and uniforms, T. 21061-
21064 (closed session).

623 Ex. P400, “Report on Paramilitary Formations in the Territory of the SerBiH”, issued by the VRS Main Staff on
28 July 1992. Rusmir Mujanic¢, T. 15998-16014; Amir DZonli¢, T. 2393-2394; BT-13, T. 4669 (closed session). Jasmin
Odobasi¢ gave evidence that although the groups were not part of the armed forces they participated in the combat
ozperations of the 1 KK, T. 15103.

04 See, e.g., ex. P1802, “Order from the 1" KK Command”, signed by Major General Momir Tali¢, dated 5 June 1992:
“1. The battalion from the Prnjavor Territorial Defence Command on Mt. Vucjak, is hereby transferred to the command
of the 327" Motorized Brigade and fully incorporated. 2. I appoint Lieutenant Veljko Milankovi¢ as battalion
commander who will carry out and receive all orders from the commander of the 327" Motorised Brigade (...)”; ex.
P1803, “Dispatch from the 1% KK Command”, dated 23 June 1992, proposing the decoration of several people,
including Vjelko Milankovié; Vjelko Milankovi¢ was the head of the Wolves of Vujcak; BT-11, T. 2373-3874; ex.
P971, “Decision of the Klju¢ Crisis Staff”, dated 16 June 1992: “Armed civilians are part of the brigade and are to be
given IDs”. See further ex. P1590, “War diary of Osman Selak”, p. 59, entry of 8" July: “Vojo Kupresanin said: ‘that
the Serbian Government of BiH would do all it could to ensure that our army was organised and integrated as a unified
armed force with a unified command and without paramilitary formations’”; Osman Selak, T.13114. Adil Draganovic¢
gave evidence all Serb paramilitary forces, including the SOS were under the control of the military command of the
army, T. 5656. See also ex. DB384, “Report on the state of combat morale in units of the 1* KK”, issued by the 1 KK
Command to the VRS Main Staff, dated 1 July 1992: “Offer all paramilitary formations and their leaders (...) to join
the regular VRS units (...). Do not include individuals who have been involved in crimes. Disarm and arrest them and
bring criminal chares against them (...). I forbid the existence of any paramilitary units in the SerBiH”. See also ex.
P355, “Presentation by Major General Milan Gvero” of the VRS Main Staff at the 34" session of the SerBiH Assembly,
held on 29 September 1993, talking about the integration of paramilitary formations into the VRS.

25 See A.4., supra, “The role of the ARK in general”.
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the ARK Crisis Staff had de facto authority over the municipal authorities and the police and

. . 626
exercised great influence over the army.

231.  Once established, the ARK Crisis Staff formulated orders, decisions and other regulations in
pursuit of the Strategic Plan.®”’ The evidence shows that these decisions were directed to the
municipal Crisis Staffs, to the police and on occasion to the army. The CSB passed orders issued by
the ARK Crisis Staff down to the SJBs and instructed the SJBs to implement them.®*® The
municipal bodies also implemented the ARK Crisis Staff decisions in certain key areas.’”

Moreover, the ARK Crisis Staff’s decisions had great influence on the activity of the 1 KK %0

232.  The Trial Chamber has found evidence of implementation of the Strategic Plan in the
following three areas: a) dismissals of non-Serb professionals; b) disarmament of paramilitary units
and individuals who illegally possess weapons, selectively enforced against non-Serbs; and
c) resettlement of the non-Serb population.631 The Trial Chamber is satisfied that the decisions of
the ARK Crisis Staff in these three areas were issued in pursuit of the Strategic Plan and

substantially contributed to the commission of the crimes.

(a) Dismissals of non-Serb professionals

233.  One of the first measures towards the implementation of the Strategic Plan was the dismissal
of non-Serb professionals. The evidence shows that the ARK Crisis Staff inititally issued orders to
dismiss non-Serbs from holding key posts in public enterprises and institutions.** Subsequently the
orders to dismiss non—Serbs concerned ‘“all posts important for the functioning economy”. As a

result, a large number of Bosnian Muslims and Bosnian Croats in the Bosnian Krajina were

62 See also ex. P35/P118, “Extract from the minutes of the 14™ Session of the ARK Assembly”, dated 29 February
1992. One of the conclusions adopted in this session was “to establish strict control of the territory of the Autonomous
Region of Krajina”.

527 Pursuant to Article 15 of the ARK Statute, the ARK was in charge of establishing and implementing common
golicies (especially in the enforcement of regulations) “in pursuit of its socio-political objectives”.

% For example ex. P195, “Dispatch issued by Stojan Zupljanin”, dated 14 May 1992, sent to all local SIBs in the
region, ordering to follow the decision of the ARK, regarding the surrender of illegally-owned weapons and
ammunition; ex. P240, “Dispatch issued by the CSB”, dated 12 June 1992, forwarding to all SJBs the decision of the
ARK Cerisis Staff of 10 June 1992; ex. P272, “Dispatch of the CSB to all SIBs”, dated 1 July 1992, disseminating the
ARK Crisis Staff decision of 22 June 1992, ordering the dismissal of all non-Serbs from key positions, with specific
instructions that the measure should be implemented by all SIBs; ex. P294, “Dispatch issued by the CSB”, dated
31 July 1992, forwarding to all SJBs a decision taken by the ARK Crisis Staff on 3 June 1992, together with some
executive instructions and ordering its implementation. See, C.2. supra, “The authority of the ARK Crisis Staff with
respect to the police”.

629 See C.1., supra, “The authority of the ARK Crisis Staff with respect to municipal authorities”; ex. P2351, “Expert
Report of Patrick Treanor”, pp. 63-73, Appendices 4-10.

630 See para. 224 supra.

31 Ex. P2351, “Expert Report of Patrick Treanor”, pp. 63-73, Appendices 4-10. The majority of enactments issued by
the ARK Crisis Staff were “conclusions” which “appear to be the verbatim summary of the deliberations of the Crisis

Staff, of purported normative value”; ex. P2351, “Teanor Repor™t, p. 64.

%2 See, e.g., Amir DZonli¢, T. 2581; Muharem Murselovi¢, T. 2692; Kerim MeSanovi¢, T. 5151; Adil Draganovic,
T. 4914-4915, 5961-5963; BT-104, T. 18508-18509; BT-81, T. 13790-13791.
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replaced by Bosnian Serb personnel, thus guaranteeing an overall Bosnian Serb control over public

and private enterprises and institutions throughout the ARK.%

234.  On 8 May 1992, the ARK Crisis Staff issued a decision providing that “only personnel
absolutely loyal to the Serbian Republic of Bosnia and Herzegovina may hold managerial posts”.634
This decision was reiterated during other Crisis Staff sessions.®” In compliance with these
decisions, municipal organs in the ARK dismissed non-Serbs holding key positions in public

enterprises and institutions.®*

235. In mid 1992, the objective pursued by the ARK Crisis Staff became more explicit. In a
decision adopted on 22 June 1992 and directed to all the municipal Crisis Staffs,”’ the ARK Crisis
Staff held that all posts important for the functioning of the economy may only be held by personnel
of Serbian ethnicity. In addition, Bosnian Serb personnel were expected to have “confirmed their
Serbian nationality” in the plebiscite638 and expressed their loyalty to the SDS. The decision held:

L All executive posts, posts involving a likely flow of information, posts involving the

protection of public property, that is, all posts important for the functioning economy, may only be
held by the personnel of Serbian nationality.%

This refers to all socially-owned enterprises, joint-stock companies, state institutions, public
utilities, Ministries of Interior (as printed) and the Army of the Serbian Republic of Bosnia and
Herzegovina.

These posts may not be held by employees of Serbian nationality who have not confirmed by
Plebiscite or who in their minds have not made it ideologically clear that the Serbian Democratic
Party is the sole representative of the Serbian people.

IL. The deadline for the implementation of the tasks from Article I of this decision is 1500 hrs
Friday, 26 June 1992, on which the presidents of the municipal crisis staffs shall report to this
Crisis Staff.**

Further, the ARK Crisis Staff threatened to dismiss all those responsible for failing to implement

this decision.®*!

633 See, e.g., Muharem Murselovi€, T. 2824-2826.

3 Ex. P227, “ARK Official Gazette”, Conclusions of 8 May 1992.

635 Ex. P227, “ARK Official Gazette”, Conclusions of 11 May 1992; ex. P227, “ARK Official Gazette, Conclusions of
13 May 19927; ex. P227, “ARK Official Gazette”, Conclusions of 26 May 1992.

636 For example, ex. P1199, “Decision of the Executive Committee of Prijedor”, dated 13 May 1992; ex. P1201,
“Decision of the Executive Committee of Prijedor”, dated 13 May 1992; ex. P1205, “Ruling of the Executive
Committee of Prijedor”, dated 14 May 1992; ex. P1212, “Ruling of the Executive Committee of Prijedor”, dated
18 May 1992; see, e.g., “Decisions”: ex. P1334, ex. P1335, ex. P1337, ex. P1271, ex. P1274, ex. P1252, ex. P1249.

537 The recipients are indicated in handwriting. The document was sent for immediate delivery to the President of each
Municipal Crisis Staff.

638 The Trial Chamber interprets this as meaning having voted against the independence of Bosnia and Herzegovia from
the SFRY during the referendum that took place in BiH in 1992.

539 Emphasis added.

0 Ex. P254/P255, “Decision of the ARK Crisis Staff of 22 June 1992”.

%41 Ex. P254/P255, “Decision of the ARK Crisis Staff of 22 June 1992”.
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236. The ARK Crisis Staff decision of 22 June 1992 was forwarded by the Chief of the CSB,

642
In accordance

Stojan Zupljanin to all SJB’s for its immediate implementation within the ARK.
with the decision, numerous municipalities dismissed non-Serb personnel.** Ultimately, by the end
of 1992, almost the entire Bosnian Muslim and Bosnian Croat community had been dismissed from

their jobs.644

(b) Disarmament of paramilitary units and individuals who illegally possessed weapons,
selectively enforced against non-Serbs

237. The implementation of the Strategic Plan involved the adoption of other measures, including
the disarmament of non-Serbs in the ARK. The ARK Crisis Staff demanded such disarmament
through public announcements, orders and decisions.**> Calls for disarmament usually involved the
issuance of an ultimatum to hand in illegally owned weapons.646 The ARK decisions on
disarmament were implemented by the municipal civilian authorities, the CSB and the SJBs, and
also by the army. Although these calls were directed to all “paramilitary units and individuals who
illegally possess weapons”, they were selectively enforced against non-Serbs.*”’ The disarmament
of Bosnian Muslims and Bosnian Croats throughout the ARK created an imbalance of arms and
weapons favouring the Bosnian Serbs in the Bosnian Kraijina, a situation amplified by the fact that
the evidence proves that the Bosnian Serb population was arming itself at the same time on a

. 48
massive scale.’

The disarmament of the non-Serbs guaranteed Bosnian Serb control over the
population of villages, towns and cities throughout the ARK rendering the Bosnian Muslims and

Bosnian Croats more vulnerable, facilitating as a result the implementation of the Strategic Plan.

642 p272, “Document from the CSB to all SJBs”, dated 1 July 1992.

%3 For example, ex. P1837, “Decision from the Petrovac Municipal Crisis Staff”, dated 29 June 1992; e.g., “Employees
of Muslim nationality, defined in Item I of this Decision, were sacked earlier on from their jobs in the Municipal
Assembly Administration organs [...]”; ex. P1879, “Implementation of Steps and Decisions Set in the Crisis Staff
Session of 22 June 1992, issued by the Petrovac Municipal Crisis Staff”’, dated 25 June 1992; ex. P1282, “Document
from the Prijedor SJB to the Prijedor Crisis Staff”: this document confirms the implementation of the ARK Crisis Staff
decision dated 22 June 1992 in its area of jurisdiction; see, e.g., ex. P973-P974, ex. P978 (lists of non-Serb employees
sent by the enterprises in Kljuc to the Municipal Crisis Staff).

4 Amir DZonli¢, T. 2470-2471; BT-11, T. 3981-3982 (closed session); Mevludin Sejmenovi¢, ex. P1533, T. 4559;
Muhamed Filipovié, T. 9402; Muharem Murselovic, ex. P1542, T. 2698, 2692, 2824-2826, 2908; Kerim MeSanovié, ex.
P1131, T. 5151; BT-33, ex. P1544, T. 3917 (under seal); BT-34, ex. P558, T. 1056-1057, 1144-1145, 1219 (under seal);
Adil Draganovi¢, T.4914-4915, 5643, 5961-5963; Faik Biscevi¢, T.7193-7194; ex. P619, “Decisions”; BT-104,
T. 18508-18509 (closed session); Midho Druzié, T. 16755-16756; BT-81, T. 13777, 13790-13791 (closed session); BT-
82, T.13961, 14025; BT-83, T. 14045-14046, 14098-14099.

64 See para. 90 supra.

646 Ewan Brown, T. 19296, 19302-19309; see, e.g., ex. P2416, “Military Developments in the Bosanska Krajina -
A Background Study prepared by Ewan Brown, Military Analyst”.

47 See para. 90 supra.

648 See paras 87-92 supra.
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(i) 4 May 1992 decision®”

238. The Ministry of National Defence of the SerBiH declared an imminent threat of war and
ordered general public mobilisation of the TO in the entire territory of the republic on 16 April
1992.%° The ARK Secretariat for National Defence, an organ of the ARK Assembly that had
jurisdiction over defence, carried out this instruction on 4 May 1992 in the ARK®! and
implemented specific measures, such as the disarmament of those who illegally possessed weapons.
Its decision of 4 May 1992 provided that:

All paramilitary formations and individuals who illegally possess weapons and ammunition are to

immediately, and by 1500 hours on 11 May 1992 at the latest, surrender them to the Municipal

Headquarters of the Territorial Defence or to the nearest public security station. After this

deadline, competent bodies shall carry out a search and confiscate weapons and ammunition with
the application of the most rigorous sanctions.®*

239.  The decision of 4 May 1992 was forwarded by the Chief of the CSB, Stojan Zupljanin to all
SIB’s for its immediate implementation. Stojan Zupljanin instructed the chiefs of the SIB’s to

undertake the necessary measures in order to carry out the above mentioned decision and report
back to the CSB.*

240. The ARK Secretariat for National Defence further instructed the Presidents of the National

Defence Councils to report back on any actions taken to disarm paramilitary units and individuals

. . .. 4
possessing illegal weapons and ammunition.®

241. Municipal organs within the ARK discussed the decision of 4 May 1992 and called for its

. . 655
implementation.

649 Although this decision was not issued by ARK Crisis Staff, the Trial Chamber deems its analysis important since the
ARK Secretariat for National Defence was an organ of the ARK Assembly and the ARK Crisis Staff took over all
functions of the ARK Assembly in mid 1992.

630 Bx. P153, “Decision of the Ministry of National Defence of the SerBiH”, dated 16 April 1992.

1 Ex. P227, “ARK Official Gazette”, Decision dated 4 May 1992, pp. 1-2.

652 Bx. P227, “ARK Official Gazette”, Decision dated 4 May 1992, pp. 1-2. The President of each Municipal Crisis
Staff was responsible for the implementation of the mobilisation and disarmament within their area of jurisdiction.

63 Ex. P166, “CSB document forwarding ARK decision of 4 May to all SJBs”, dated 4 May 1992.

% Ex. P227, “ARK Official Gazette”, Conclusions reached at the ARK Crisis Staff meeting held on 8 May 1992, pp. 5-
6. The National Defence Council of the Municipal Assembly of Prijedor, for example, adopted the following conclusion
during its 2™ session held on 5 May 1992: “All paramilitary units and individuals who possess weapons and
ammunition illegally are called upon to surrender them immediately and not later than 11 May 1992 at 1500 hours, to
the Public Security Station in Prijedor or to its nearest office. After this period, the relevant organs will start searches
and seisures of any such weapons and ammunition, and will apply the most rigorous sanctions”: ex. P1190, “Minutes of
the 2" session of the National Defence Council of the Municipal Assembly of Prijedor of 5 May 1992.

655 The Tesli¢ Crisis Staff, during a meeting held on 6 May 1992, also adopted the 4 May 1992 decision and concluded:
“All paramilitary formations and individuals illegally possessing arms and ammunition are called upon to hand them
over to the Municipal TO Staff, or to the nearest military unit immediately and no later than 1500 hours on 11 May
1992. After the expiry of this deadline, responsible organs will search and confiscate arms and ammunition, applying
the most rigorous sanctions...Responsible: Military and Civilian Police”: ex. P1925, “Agenda of 6 May 1992”. In
Bosanski Petrovac, the disarmament of paramilitary formations and of citizens who illegally possess weapons was
discussed during the 18th Session of the Municipal Crisis Staff. The municipal SJB, the TO and the Petrovac Brigade if
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(i) 9 May 1992 decision

242.  Once established, the ARK Crisis Staff, on 9 May 1992, instructed the Presidents of the
National Defence Councils to take action in the disarmament process:

We appeal again to the presidents of the National Defence Councils to take immediate steps to

disarm paramilitary formations and individuals who illegally own weapons and ammunition. The

weapons should be turned over to the nearest Public Security Station by 1500 hours on 11 May at
the latest. Firm action shall be taken against those who refuse to return weapons.®®

243.  The deadline of 11 May 1992 for the surrender of illegally owned weapons set by the 4 May
and 9 May 1992 decisions respectively was extended until 14 May 1992 by the ARK Crisis Staff.®*’
As a result, the deadline for the surrender of weapons was correspondingly extended in the ARK

municipalities.®>®

(i1i1)) 13/14 May 1992 decisions

244. During the ARK Crisis Staff sessions held on 13 and 14 May 1992, the CSB was officially

instructed to implement the ARK Crisis Staff decisions on disarmament.®’

As a result, on 14 May
1992 the Chief of the CSB, Stojan Zupljanin, directed the SJBs to make plans for the seisure of
illegally owned weapons, ammunitions and explosives. These plans had to be sent back to the CSB
for approval. In addition, daily reports on the results of the disarmament campaign had to be sent to
the CSB. With respect to the execution of the plans, the order specified that the disarmament
decision could be enforced only by authorised officials and the military police of the Banja Luka

Corps.660

necessary, were called upon to be in charge of the disarmament: ex. P1808, “Minutes of the 18th Session of the
Bosanski Petrovac Crisis Staff of 23 May 1992”. See, e.g., ex. P1190, “Minutes of the 2nd session of the National
Defence Council of the Municipal Assembly of Prijedor of 5 May 1992”; ex. P190, “Conclusions of the Crisis Staff of
Sanski Most”, adopted on 11 May 1992; ex. P.196, “Minutes of a meeting of the Klju¢ SO Crisis Staff held on 13,
14 May 1992”.

636 Emphasis added. See, e.g., ex. P227, “ARK Official Gazette”, Conclusions reached at the ARK Crisis Staff meeting
held on 9 May 1992, pp. 13-14.

7 Ex. P227, “ARK Official Gazette, Conclusions reached at the ARK Crisis Staff meeting held on 11 May 19927, pp.
15-16.

38 For example, ex. P196, “Minutes of a meeting of the Klju¢ Crisis Staff held on 13, 14 May 1992”, item 1; ex. P1406,
“CSB dispatch to all SJBs, dated 11 May 1992”; ex. P631, “Regular Combat Report of the 5" Corps Command dated
12 May 1992”.

69 Ex. P227, “ARK Official Gazette”, Conclusions reached at the ARK Crisis Staff meeting held on 13 and 14 May
1992, pp. 17-20.

660 px. P195, “Order from the Banja Luka CSB to the SIBs”, dated 14 May 1992; on 25 May 1992, the CSB sent a
reminder of the order to all the SIBs: “We hereby remind you urgently to carry out the obligations ordered in our
dispatch of the above number and date/delivery of plans for the confiscation of illegally-owned weapons and
ammunition and daily reporting on the results of the activities planned”: ex. P1221.
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245. In compliance with these decisions, plans and reports on the implementation of the

disarmament within the ARK municipalities were drafted by SJB’s and sent to the CSB.%!

(iv) 18 May 1992 decision

246. As seen above, the 4 and 9 May 1992 decisions on disarmament were expressly directed at
“paramilitary formations” and “individuals who illegally possess weapons”. On 18 May 1992, the

ARK Cerisis Staff further clarified which individuals had to be disarmed:

All formations that are not in the Army of the Serbian Republic of Bosnia and Herzegovina or the
Banja Luka Security Services Centre and are in the Autonomous Region of Krajina, are considered
paramilitary formations and must be disarmed.

All those who are not part of the armed forces of the Serbian Republic of Bosnia and Herzegovina
or its police must return their weapons.*®

This decision also instructed the CSB to write instructions for the disarming of paramilitary
formations.®® The military and civilian police were responsible for the implementation. In
accordance with this decision, the chief of the CSB, Stojan Zupljanin, ordered all SJBs to report
back to the CSB on the disarmament operations. The order contained detailed instructions on the
expected contents of the report.°®* The municipal SIBs, as ordered, reported back to the CSB on the

operations implemented in their respective areas of control.®®®

247.  Although the 4, 9 and 18 May 1992 decisions on disarmament were not expressly restricted
to non-Serbs, the disarmament operations were selectively enforced on them.®® Also, at the
municipal level, the disarmament deadlines were usually used as a pretext to attack non-Serb

villages in order to guarantee Bosnian Serb control throughout the ARK.®’

(c) Resettlement of the non-Serb population

248.  Another measure taken in furtherance of the Strategic Plan was the resettlement of the non-

Serb population. This entailed the permanent expulsion of non-Serb inhabitants from the ARK and

81 Ex. P717, “Report” of the collection centres in Bosanski Novi Municipality”; ex. P1209, “Minutes of the 4™ meeting
of the Council for National Defence of the Prijedor Municipal Assembly”, held on 15 May 1992; ex. P1288,
“Document from the Prijedor SJB to the CSB”, dated 5 July 1992; ex. P1214, “Document from the Prijedor SJB to the
CSB”, dated 18 May 1992; ex. P680, “Report on the Process of disarming paramilitary formations in the Sanski Most
SIB”, dated 15 June 1992. See, e.g., ex. P1309, “Document from the Prijedor SJB to the CSB”, dated 2 August 1992;
ex. P1226, “Document from the Prijedor SJB to the CSB”, dated 26 May 1992.

862 Ex. P227, “ARK Official Gazette”, Conclusions reached at the ARK Crisis Staff meeting held on 18 May 1992, pp.
21-22, item 4.

83 Ex. P227, “ARK Official Gazette”, Conclusions reached at the ARK Crisis Staff meeting held on 18 May 1992, pp.
21-22, item 5.

964 Ex. P271, “Document of the CSB to all the SJBs of 1/month illegible/1992”.

565 Ex. P699, “Document of the SIBs”, dated 10 July 1992.

896 See para. 90 supra.

67 See IX.D.2., “Destructions”. See also para. 104 supra.
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the re-population of the area with Bosnian Serb refugees coming from other parts of Bosnia and

. ., 668
Herzegovina and Croatia.

The resettlement policy within the territory of the Bosnian Krajina was
coordinated at the regional level by the ARK Crisis Staff. The ARK Crisis Staff’s decisions on the
resettlement of non-Serbs are indicative of its involvement in the furtherance of the Strategic Plan.

The following analysis supports this finding.

249. The resettlement policy advocated by the ARK Crisis Staff was set out in two decisions
issued in May 1992. On 28 May 1992, the ARK Crisis Staff stated:

If Muslims or Croats or SDA and HDZ members wish to move out of the ARK they must enable
endangered Serbs to move into their places.*®

The following day, on 29 May 1992, the ARK Crisis Staff stated:

It has been decided that all Muslims and Croats, who so wish, should be able to move out of the
area of the Autonomous Region of Krajina, but on condition that Serbs living outside the Serbian
autonomous districts and regions are allowed to move into the territories of the Serbian Republic
of Bosnia and Herzegovina and the Autonomous Region of Krajina. In this manner, a resettlement
of people from one part of the former SRBH/Socialist Republic of Bosnian and Herzegovina/to
another would be carried out in an organised manner.®”

250. Municipal organs within the ARK discussed the ARK Crisis Staff decision of 29 May 1992
and called for its implementation. The Petrovac Municipal Assembly decided on 3 June 1992 to
form a board for the implementation of the decision.””! On 4 June 1992, the Klju¢ Municipal
Assembly issued a decision on the criteria and conditions under which all citizens wishing to leave
the municipality would be permitted to leave.®”> On 23 June 1992, the Sanski Most Crisis Staff
stated that municipal representatives in charge of the resettlement of population had to report back

to the ARK leadership:

Every municipality on the territory of the Autonomous Region of Krajina, shall appoint one
representative for issues connected to removal and exchange of population and prisoners and
report/?the name/ by fax to Vojo Kupreanin.®”?

251. According to a report submitted to the CSB by the Commission for the Inspection of the
municipalities and the Prijedor, Bosanski Novi and Sanski Most SIBs, the resettlement of Bosnian

Muslims and Bosnian Croats from the Bosnian Krajina occurred in furtherance of both the ARK

68 See IX.C.2., “Deportation and Inhumane Acts”.

09 See, e.g., ex. P211, “ARK Crisis Staff Decision” of 28 May 1992.

670 gy, P227, “ARK Official Gazette”, Conclusions reached at the ARK Crisis Staff meeting held on 29 May 1992, p.
41, Item 1; According to Ex. P240, the ARK Crisis Staff issued another decision on 10 June 1992 which provided:
“Only children, women and old people may voluntarily, that is, of their own free will, leave the Autonomous Region of
Krajina. [...] The above mentioned activities should be carried out in cooperation with humanitarian organisations”: ex.
P240, “CSB document dated 12 June ordering all the SIBs to implement an ARK Crisis Staff decision dated 10 June
1992”.

71 Bx. P1869, “Minutes of the 24" Session of the Crisis Staff of Petrovac Municipality”, dated 3 June 1992.

672 Ex. P957, “Statement of the Klju¢ Municipal Assembly of 4 June 1992”.

73 Ex. P690, “Conclusions of the Sanski Most Crisis Staff adopted at a session held on 23 June 1992”.
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Crisis Staff decisions on resettlement and the subsequent municipal decisions implementing this
policy. The report explained that the Prijedor, Bosanski Novi and Sanski Most SJIBs implemented
these decisions by issuing certificates for departure and by cancelling the residency of those leaving

the territory of the Bosnian Krajina.®™*

252.  The report of the 1" KK dated 1 June 1992 confirms the implementation of the ARK Crisis
Staff’s exchange policy in the area:

In the Banja Luka region [...] A portion of the Muslim and Croatian population is moving out, and

the Region of the Bosnian Krajina has issued a decision to facilitate such departures, providing

that the Serbs from Central Bosnian and places with predominantly Muslim and Croatian
populations were also allowed to move out. Those departing will not be allowed to return.®”

253.  On 3 June 1992, the ARK Crisis Staff adopted a decision providing that people were not
permitted to leave the ARK with more than three hundred German marks.”’®As a result, the CSB

instructed all SJBs to seise from people leaving the ARK, money exceeding this amount.®”’

254.  On 12 June 1992, the ARK Cirisis Staff established in Banja Luka an Agency for the
Movement of People and Exchange of Properties, aiding in the implementation of the resettlement
policy.®”® At the municipal level other agencies were established.®”” The municipal agencies
throughout the ARK, along with other competent institutions, were charged with establishing the
resettlement procedures.®®® Departures of non-Serbs from the ARK had to be authorised by these
competent institutions. In order to obtain permits to leave the territory of the ARK, Bosnian

Muslims and Bosnian Croats usually had to “deregister” from their places of residence and either

7 Ex. P717, “Report concerning the situation as found and questions relating to prisoners, collection centres,
resettlement and the role of the SJB in connection with these activities to the CSB”.

67 Ex. P380, “Report on current political and security situation from the 1" KK to the Command”, dated 1 June 1992.
676 “All natural persons leaving the Autonomous Region of Krajina may take out a maximum of 300 DM, or
corresponding amounts in other currencies which may not exceed this limit”, ex. P227, “ARK official Gazzette,
Decision”, 3 June 1992.

77 Ex. P294, “CSB dispatch”, dated 31 July 1992. See, e.g., ex. P226, “Radio announcement”.

678 Ex. P242, “Decision to found an Agency for Population Movement and Exchange of Material Wealth for the ARK”,
dated 12 June 1992; see, e.g., “An agency shall be established to work on the problem of population resettlement”: ex.
P227, “ARK Official Gazette”, ARK Crisis Staff Decision of 26 May 1992, Item 5; see, e.g., ex. P288, “Draft news
story”; ex. 292, “Glas newspaper article”, dated 28 July 1992. The Chief of the Agency was appointed by the ARK
Crisis Staff: ex. P241, “Decision to appoint Professor Milo§ Vojinovi¢ from Glamo¢ as chief of the Agency for
Population Movement and Exchange of Material Wealth of the Autonomous Region of Krajina”, dated 12 June 1992.
See also IX.C.2., “Deportation and Inhumane Acts”.

7 Ex. P1856, “Decision from the Petrovac Municipal Assembly”, 28 October 1992; ex. P1844, “Minutes of the 45"
Session of the Board of Commissioners of the Petrovac Municipal Assembly”, dated 3 August 2003; see ex. P221,
“Extract from Minutes of the 37" session of the Kotor Varo§ War Presidency of 26 July 19927; ex. P2219,
“Conclusions of the Kotor Varo§ War Presidency”, dated 25 July 1992; ex. P2217, “Bulletin of the War Presidency of
Kotor Varo§ Municipality”, dated 24 July 1992. The Agency for the Movement of People and Exchange of Properties
was known as ‘Brdanin’s Agency’ and was headed by ‘Perka’: see para. 552 infra. See also Amir DZonli¢, T. 2458.

6% According to the report to the CSB submitted by the Commission for the Inspection of the municipalities and the
Prijedor, the SJBs in Bosanski Novi and Sanski Most issued certificates for departure and cancelled the residency of
those leaving the territory of the Bosnian Krajina.
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relinquish their property to the SerBiH without compensation or in a minority of cases exchange

their property for property located outside the ARK.®!

255. The ARK Crisis Staff decisions on resettlement ensured the permanent removal of non-
Serbs from the territory of the ARK. Although the ARK decisions called for voluntary compliance
and reciprocity, the resettlement of non-Serbs was in part a result of the intolerable conditions
imposed on them by the Bosnian Serb authorities, including the shelling, looting and destruction of
non-Serb towns and houses, the dismissals from posts and the other crimes carried out against non-

Serbs in pursuit of the Strategic Plan.®*
2. Conclusions

256. The dismissals of non-Serb professionals, the disarmament of non-Serbs and the
resettlement of the non-Serb population were operational measures taken in furtherance of the
Strategic Plan. The Trial Chamber is fully satisfied that the ARK Crisis Staff was responsible for
directing and co-ordinating the execution of these measures within the territory of the ARK. The
execution of these measures ensured Bosnian Serb control throughout the ARK and facilitated the
implementation of the Strategic Plan in the area. Accordingly, the Trial Chamber is satisfied beyond
reasonable doubt that the decisions of the ARK Crisis Staff in the three above mentioned areas
substantially contributed to the commission of crimes against non-Serbs in the Bosnian Krajina

during the period relevant to the Indictment.

81 Bx. P1855, “Decision” from the Petrovac Municipal Assembly”, dated 28 October 1992; ex. P1843, “Statement”
from the Petrovac Municipal Assembly”; ex. P1006, “Record”, relating to the Departure of Population from Klju¢
Municipality, 31 July 1992; ex. P1007, “Decision” on criteria required in order to move out of Klju¢ Municipality,
adopted by the Klju¢ Municipal Assembly at its session held on 30 July 1992; ex. P696, “Decision on the Criteria for
the Possibility of Departure from the Municipality”, dated 2 July 1992.

82 See IX.A.2., “Exterminatin and Wilful Killing”; IX.B.2., “Torture”; IX.D.2., “Destructions”.
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VII. INDIVIDUAL CRIMINAL RESPONSIBILITY

257. The Prosecution cumulatively charges the Accused for the crimes in counts 1 through 12

under different modes of liability. These are:
1. Responsibility pursuant to Article 7(1) of the Statute for:
(1) knowingly and wilfully participating in a JCE,*® and

(i1) planning, instigating, ordering or otherwise aiding and abetting in the planning,

preparation, or execution of the crimes charged in the Indictment;*® and

2. Responsibility pursuant to Article 7(3) of the Statute for the crimes committed by the

Accused’s subordinates whilst he was holding positions of superior authority.685

A. Responsibility under Article 7(1) of the Statute

1. Joint Criminal Enterprise

258. Although Article 7(1) of the Statute does not make explicit reference to JCE, the Trial
Chamber is satisfied that, in line with the jurisprudence of the Tribunal, persons who contribute to
the commission of crimes in execution of a common criminal purpose are subject to criminal
liability as a form of ‘commission’ of a crime pursuant to Article 7(1) of the Statute, subject to

. .. 686
certain conditions.

687
1.

There are three distinct categories of JCE set out in the jurisprudence of this

Tribuna

683 Indictment, paras 27.1-27.4. In its Rule 98bis Decision, the Trial Chamber found that that there was no case to

answer with respect to count 1 (genocide) in the context of the third category of JCE, see, para. 30, paras 55-57. The
Prosecution appealed this finding and the Appeals Chamber reversed the decision of the Trial Chamber to acquit the
Accused of count 1 of the Indictment (genocide) with respect to the third category of JCE liability: Decision on
Interlocutory Appeal, 19 March 2004, para. 12. — The phrases "common purpose" doctrine on the one hand and “joint
criminal enterprise” on the other hand, have been used interchangeably as they refer to the same form of liability. The
latter term - joint criminal enterprise - is preferred, see Prosecutor v. Milan Milutinovi¢, Nikola Sainovi¢ & Dragoljub
Ojdanic, 1T-99-37-AR72, Decision on Dragoljub Ojdani¢’s Motion Challenging Jurisdiction — Joint Criminal
Enterprise, 21 May 2003, para. 36 (“Ojdanic Appeal Decision on Motion Challenging Jurisdiction”).

6% Indictment, para. 33, para. 27.4.

685 Indictment, para. 34.

8% Tadic, Appeal Judgement”, para. 190; Prosecutor v. Mitar Vasiljevi¢, Case No. IT-98-32-A, Judgement, 25 February
2004 (“Vasiljevic Appeal Judgement”), para. 95; Ojdani¢ Appeal Decision on Motion Challenging Jurisdiction,
para. 20; Prosecutor v. Milorad Krnojelac, Case No. IT-97-25-A, Judgement, 17 September 2003 (“Krnojelac Appeal
Judgement”), paras 28-32, para.73.

87 According to the Appeals Chamber, the first category of JCE consists of “[c]ases where all co-defendants, acting
pursuant to a common design, possess the same criminal intention; for instance, the formulation of a plan among the co-
perpetrators to kill, where, in effecting this common design (and even if each co-perpetrator carries out a different role
within it), they nevertheless all possess the intent to kill. The objective and subjective prerequisites for imputing
criminal responsibility to a participant who did not, or cannot be proved to have, effected the killing are as follows: (i)
The accused must voluntarily participate in one aspect of the common design (for instance, by inflicting non-fatal
violence upon the victim, or by providing material assistance to or facilitate the activities of his co-perpetrators), and (ii)
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259. The Trial Chamber reiterates the finding in its Rule 98bis Decision that the pleading in the
Indictment was limited to an alternative pleading of the first and the third categories of JCE only.688

It will, therefore, only address these two categories of JCE.

260. For both the first and the third categories of JCE the Prosecution must prove:689

1. aplurality of persons;

2. the existence of a common plan, design or purpose (“‘common plan”) that amounts to or

involves the commission of a crime provided for in the Statute; and

3. the participation of the accused in the common plan involving the perpetration of one of the

crimes provided for in the Statute.

261. The plurality of persons need not be organised in a military, political or administrative

StI'UCtUI'C.690

262. A common plan amounting to or involving an understanding or an agreement between two
or more persons that they will commit a crime must be proved.”' It need not have been previously

arranged but may materialise extemporaneously and be inferred from the fact that a plurality of

The accused, even if not personally effecting the killing, must nevertheless intend the result.”: Tadi¢ Appeal Judgement,
para. 196.

The second category of JCE “is in many respects similar to that set forth above, and embraces the so-called
“concentration camp” cases. The notion of common purpose was applied to instances where the offences charged were
alleged to have been committed by members of military or administrative units such as those running concentration
camps; i.e., by groups of persons acting pursuant to a concerted plan.”: Tadic¢ Appeal Judgement, para. 202.

The third category of JCE “concerns cases involving a common design to pursue one course of conduct where
one of the perpetrators commits an act which, while outside the common design, was nevertheless a natural and
foreseeable consequence of the effecting of that common purpose. An example of this would be a common, shared
intention on the part of a group to forcibly remove members of one ethnicity from their town, village or region (to effect
“ethnic cleansing”) with the consequence that, in the course of doing so, one or more of the victims is shot and killed.
While murder may not have been explicitly acknowledged to be part of the common design, it was nevertheless
foreseeable that the forcible removal of civilians at gunpoint might well result in the deaths of one or more of those
civilians. Criminal responsibility may be imputed to all participants within the common enterprise where the risk of
death occurring was both a predictable consequence of the execution of the common design and the accused was either
reckless or indifferent to that risk”: Tadic Appeal Judgement, para. 204. See also Vasiljevic Appeal Judgement, paras
95-101.

6% Rule 98bis Decision, para. 24.

%9 Tadi¢ Appeal Judgement, para. 227; Vasiljevic¢ Appeal Judgement, paras 95-101.

% Tadi¢ Appeal Judgement, para. 227.

' Vasiljevi¢ Trial Judgement, para 66; Vasiljevic Appeal Judgement, paras 97 and 99; Krnojelac Trial Judgement,
paras 80-82. The Trial Chamber interprets the Krnojelac Appeal Judgement (paras 95-97) to requiring an agreement
between an accused and the principal offenders for the first and the third category of JCE, while not requiring proof that
there was a more or less formal agreement between all the participants in the second category of JCE as long as their
involvement in a system of ill-treatment has been established. Simic Trial Judgement, para. 158; Tadic¢ Appeal
Judgement, paras 196-198, 204-205; Decision on Form of Further Amended Indictment and Prosecution Application to
Amend, para. 44;
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692

persons acts in unison to put the plan into effect.”~ In addition, the common plan need not be

express and may be inferred from all the circumstances.*”

263. Individual criminal responsibility for participation in a JCE does not arise as a result of mere
membership in a criminal enterprise. In order to incur criminal liability, the accused is required to
take action in contribution of the implementation of the common plan.694 Participants in a JCE may
contribute to the common plan in a variety of roles. Indeed, the term participation is defined broadly
and may take the form of assistance in, or contribution to, the execution of the common plan.695
Participation includes both direct participation and indirect participation. An accused’s involvement
in the criminal act must form a link in the chain of causation.””® This means that the Prosecution
must at least establish that the accused took action in furtherance of the criminal plan. However, it
is not necessary that the participation be a conditio sine qua non, or that the offence would not have

occurred but for the accused’s participation.697

264. The mens rea requirements for liability under the first and the third categories of JCE are

different. The first category of JCE requires that all participants in the JCE share the same criminal

698

intent.”” The Trial Chamber accepts that, while a JCE may have a number of different criminal

objects, it is not necessary for the Prosecution to establish that every participant agreed to every one

of the crimes committed.®”

However, it is necessary for the Prosecution to prove that, between the
member of the JCE physically committing the material crime charged and the person held
responsible under the JCE for that crime, there was a common plan to commit at least that particular

crime.”” To establish responsibility under the first category of JCE, it needs to be shown that the

2 Tadi¢ Appeal Judgement, para. 227.

3 Krnojelac Trial Judgement, para. 80.
% Simi¢ Trial Judgement, para. 158, referring to Ojdani¢ Appeal Decision on Motion Challenging Jurisdiction,

aras 23, 26.

% Tadi¢ Appeal Judgement, para. 227. The Trial Chamber reiterates its finding in the Rule 98bis Decision, para. 26,
that “the submission by the Defence that one of the requirements to establish a JCE is to prove the ‘hands-on’ role of an
accused is not supported by the jurisprudence of this Tribunal”.

% Tadi¢ Appeal Judgement, para. 199, referring to the Ponzano case (Trial of Feurstein and others, Proceedings of a
ég\;ar Crimes Trials held at Hamburg, Germany, Judgement of 24 August 1948).

Ibid.
% Tadi¢ Appeal Judgement, para. 196; Krnojelac Appeal Judgement, para. 84; Simi¢ Trial Judgement, para. 160,
referring to Separate Opinion of Judge David Hunt to Ojdanic¢ Appeal Decision on Motion Challenging Jurisdiction,

ara. 29.

2)99 Decision on Form of Further Amended Indictment and Prosecution Application to Amend, para. 44; Trial of the
Major War Criminals Before the International Military Tribunal, Nuremberg, 14 November 1945 -
1 October 1946 (“Nuremberg Judgement”), Vol. XXII, p. 468.
" Decision on Form of Further Amended Indictment and Prosecution Application to Amend, para. 44. If an Accused
entered into an agreement with one person to commit a specific crime and with another person to commit another crime,
it would be more appropriate to speak about two separate JCEs. Upon request of the Trial Chamber to the parties to
address this question, both the Prosecution and the Defence agreed with this conclusion: Prosecution Final Trial Brief,
Appendix A, para. 2; Defence Final Trial Brief, pp. 117-118.
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accused (1) voluntarily participated in one of the aspects of the common plan, and (ii) intended the

criminal result, even if not physically perpetrating the crime.™

265. Responsibility under the third category of JCE, that is for a crime other than the one agreed
upon in the common plan perpetrated by one or more other members of the JCE, arises only if
(1) the crime charged was a natural and foreseeable consequence of the execution of that enterprise,
and (ii) the accused was aware that such a crime was a possible consequence of the execution of

702

that enterprise, and, with that awareness, participated in that enterprise.””~ The first is an objective

element of the crime, and does not depend upon the state of mind of the accused. The second is the

subjective state of mind of the accused which the Prosecution must establish.”®

2. Other modes of liability under Article 7(1) of the Statute

266. The Trial Chamber notes that the Accused has not been charged with ‘committing’ the
crimes alleged in counts 1 through 12 of the Indictment outside the context of his alleged

704

participation in a JCE,”™ and therefore limits its discussion to the other modes of liability set out

under Article 7(1) of the Statute.

267. In order to establish individual criminal responsibility for planning, instigating, ordering and

otherwise aiding and abetting in the planning, preparation or execution of a crime referred to in

"' Tadi¢ Appeal Judgement, para. 196.

2 Decision on Form of Further Amended Indictment and Prosecution Application to Amend, para. 30. The Tadic¢
Appeals Chamber identified the relevant state of mind in various ways. The first statement was in these terms:
“Criminal responsibility may be imputed to all participants within the common enterprise where the risk of death
occurring was both a predictable consequence of the execution of the common design and the accused was either
reckless or indifferent to that risk”: Tadic¢ Appeal Judgement, para. 204. The relevant state of mind is subsequently
summarised in these terms: “What is required is a state of mind in which a person, although he did not intend to bring
about a certain result, was aware that the actions of the group were most likely to lead to that result but nevertheless
willingly took that risk. In other works, the so-called dolus eventualis is required (also called “advertent recklessness”
in some national legal systems)”: Tadic Appeal Judgement, para. 220. The third passage summarises the relevant state
of mind in these terms: “[...] responsibility for a crime other than the one agreed upon in the common plan arises only
if, under the circumstances of the case, (i) it was foreseeable that such a crime might be perpetrated by one or other
members of the group and (ii) the accused willingly took that risk”: Tadi¢ Appeal Judgement, para. 228 (emphasis in
original). In this respect, see also Separate Opinion of Judge David Hunt to Ojdanic¢ Appeal Decision on Motion
Challenging Jurisdiction, para. 9. See also Krnojelac Appeal Judgement, para. 32.

% Decision on Form of Further Amended Indictment and Prosecution Application to Amend, para. 31: “The state of
mind of the accused to be established by the Prosecution differs according to whether the crime charged (a) was within
the object of the joint criminal enterprise, or (b) went beyond its object, but was nevertheless a natural and foreseeable
consequence of that enterprise. If the crime charged fell within the object of the joint criminal enterprise, the
Prosecution must establish that the accused shared with the person who personally perpetrated the crime the state of
mind required for that crime. If the crime charged went beyond the object of the joint criminal enterprise, the
Prosecution need only establish that the accused was aware that the further crime was a possible consequence of the
execution of that joint criminal enterprise and that, with that awareness, he or she wilfully participated in and furthered
that enterprise”.

704 See Indictment, para. 33.
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Articles 2 to 5 of the Statute, proof is required that the crime in question has actually been

committed by the principal offender(s).””

(a) Planning

268. Planning implies that one or several persons contemplate designing the commission of a
crime at both the preparatory and execution phases.706 Moreover, it needs to be established that the
accused, directly or indirectly, intended the crime in question to be committed.””” Where an accused
is found guilty of having committed a crime, he or she cannot at the same time be convicted of
having planned the same crime.”® Involvement in the planning may however be considered an

aggravating factor.””

(b) Instigating

269. Instigating means prompting another to commit an offence.”'’ Both acts and omissions may

711
The nexus between

constitute instigating, which covers express as well as implied conduct.
instigation and perpetration requires proof.”'? It is not necessary to demonstrate that the crime

would not have been perpetrated without the accused’s involvement;’" it is sufficient to prove that

"% For ‘planning’, see Akayesu Trial Judgement, para. 473; Blaski¢ Trial Judgement, para. 278; Kordi¢ Trial
Judgement, para. 386. For ‘instigating’, see Akayesu Trial Judgement, para. 482; Blaskic Trial Judgement, para. 280;
Krstic¢ Trial Judgement, para. 601; Kordic¢ Trial Judgement, para. 387. For ‘ordering’, implicitly, see Stakic Trial
Judgement, para. 445. For ‘aiding and abetting’, implicitly, see Tadic¢ Appeal Judgement, para. 229; Aleksovski Appeal
Judgement, para. 164; Celebici Appeal Judgement, para. 352; FurundZija Trial Judgement, paras 235, 249; Vasiljevic
Trial Judgement, para. 70; Naletilic Trial Judgement, para. 63; Simic Trial Judgement, para. 161.

706 Akayesu Trial Judgement, para. 480, reiterated in Krstic¢ Trial Judgement, para. 601; in Blaskic Trial Judgement,
para. 279; in Kordic Trial Judgement, para. 386; and in Naletili¢ Trial Judgement, para. 59.

"7 Blaskic Trial Judgement, para. 278; Kordic Trial Judgement, para. 386.

"% Kordic Trial Judgement, para. 386.

% Stakic Trial Judgement, para. 443.

"9 Akayesu Trial Judgement, para. 482; Blaskic Trial Judgement, para. 280; Krsti¢ Trial Judgement, para. 601, Kordic
Trial Judgement, para. 387.

" Blaskic Trial Judgement, para. 280.

12 Blaskic Trial Judgement, para. 280.

"3 Kordic Trial Judgement, para. 387; Galic Trial Judgement, para. 168.

"% Kordic Trial Judgement, para. 387; Kvocka Trial Judegment, para. 252.

"> Kyocka Trial Judgement, para. 252.

716 Krsti¢ Trial Judgement, para. 601; Galic Trial Judgement, para. 168.

"7 Akayesu Trial Judgement, para. 483; Blaskic Trial Judgement, paras 281-282; Kordic Trial Judgement, para. 388.

"8 Blaskic Trial Judgement, para. 281.

"9 Blaskic Trial Judgement, para. 282.
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the instigation was a factor clearly contributing to the conduct of other persons committing the
crime in question.714 It has further to be demonstrated that the accused intended to provoke or
induce the commission of the crime, or was aware of the substantial likelihood that the commission

of a crime would be a probable consequence of his acts.”"

(c¢) Ordering

270. Responsibility for ordering requires proof that a person in a position of authority uses that
authority to instruct another to commit an offence.”'® It is not necessary to demonstrate the
existence of a formal superior-subordinate relationship between the accused and the perpetrator; it
1s sufficient that the accused possessed the authority to order the commission of an offence and that
that authority can be reasonably implied.”"” The order does not need to be given in any particular
form,”"® nor does it have to be given by the person in a position of authority directly to the person

committing the offence.”"’

The person ordering must have the required mens rea for the crime with
which he or she is charged®” and he or she must also have been aware of the substantial likelihood
that the crime committed would be the consequence of the execution or implementation of the

order.”*!

(d) Aiding and abetting

271.  An accused will incur individual criminal responsibility for aiding and abetting a crime
under Article 7(1) where it is demonstrated that the accused carried out an act that consisted of
practical assistance, encouragement or moral support to the principal offender of the crime.’** The
acts of the principal offender that the accused is alleged to have aided and abetted must be
established.”” The act of assistance need not have caused the act of the principal offender, but it
must have had a substantial effect on the commission of the crime by the principal offender.”* The
assistance may consist of an act or omission, and it may occur before, during, or after the act of the

principal offender.”

An individual’s position of superior authority does not suffice to conclude
from his mere presence at the scene of the crime that he encouraged or supported the crime.

However, the presence of a superior can be perceived as an important indicium of encouragement or

20 Blagkic Trial Judgement, para. 282.

2! Blagki¢ Appeal Judgement, paras 41-42.

* Tadi¢ Appeal Judgement, para. 229; Aleksovski Appeal Judgement, paras 163-164; Celebici Appeal Judgement,
para. 352; FurundZija Trial Judgement, para. 235, para. 249; Vasiljevic Trial Judgement, paras 70-71; Vasiljevic¢ Appeal
Judgement, para. 102; NaletilicTrial Judgement, para. 63; Simic Trial Judgement, para. 161.

3 Aleksovski Appeal Judgement, para. 165. The Appeals Chamber held that the principal offender may not even be
aware of the accomplice’s contribution: Tadic Appeal Judgement, para. 229.

% Vasiljevic Appeal Judgement, para. 102; FurundZija Trial Judgement paras 223, 224, 249; Aleksovski Trial
Judgement, para. 61; Kunarac Trial Judgement, para.391; Kordi¢ Trial Judgement, para.399, Vasiljevi¢ Trial
Judgement, para. 70.
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support.726 An accused may be convicted for having aided and abetted a crime which requires

specific intent even where the principal offender has not been tried or identified.””’

272. The mens rea of aiding and abetting consists of knowledge — in the sense of awareness —
that the acts performed by the aider and abettor assist in the commission of a crime by the principal

728

offender.” It is not necessary that the aider and abettor has knowledge of the precise crime that

was intended or that was actually committed, as long as he was aware that one of a number of

crimes would probably be committed, including the one actually perpetrated.’*

273. In addition, the aider and abettor must be aware of the essential elements of the crime
committed by the principal offender, including the principal offender’s state of mind. However, the

aider and abettor need not share the intent of the principal offender.”’

274. The fact that the aider and abettor does not share the intent of the principal offender
generally lessens his criminal culpability vis-a-vis that of an accused acting pursuant to a JCE who

does share the intent of the principal offender.”’

B. Superior Criminal Responsibility under Article 7(3) of the Statute’>

1. Responsibility pursuant to Article 7(3) in general

275. The Appeals Chamber has held that “[t]he principle that military and other superiors may be
held criminally responsible for the acts of their subordinates is well-established in conventional and

customary law.””> This applies both in the context of international as well as internal armed

> Blaski¢ Appeal Judgement, para. 48; Kunarac Trial Judgement, para. 391; Blaski¢ Trial Judgement, para. 285;
Naletilic¢ Trial Judgement, para. 63; Simic Trial Judgement, para. 162; Kvocka Trial Judgement, para. 256.

726 Aleksovski Trial Judgement, para. 65. The Akayesu Trial Chamber found a mayor guilty of abetting by considering
his passive presence next to the scene of the crime in connection with his prior encouraging behaviour: Akayesu Trial
Judgement, para. 693.

27 Krsti¢ Appeal Judgement, para. 143.

8 Vasiljevi¢ Appeal Judgement, para. 102; Blaskic¢ Appeal Judgement, para. 49.

" Blaski¢ Appeal Judgement, para. 50; Naletili¢ Trial Judgement, para. 63; Kvocka Trial Judgement, para. 255;
FurundZija Trial Judgement, para. 246.

39 Aleksovski Appeal Judgement, para. 162; Kunarac Trial Judgement, para. 392.

3! Vasiljevic Trial Judgement, para. 71.

32 The Trial Chamber uses the term ‘superior criminal responsibility’ instead of ‘command responsibility’ so as to
make clear that the doctrine applies to civilian as well as to military superiors.

33 Celebici Appeal Judgement, para. 195. In the present case, it is not alleged that the Accused was a military superior,
but a civilian superior. Consequently, the Trial Chamber views the statement of law in the Celebici Appeal Judgement,
para. 195, in the context of Article 86(2) of Additional Protocol I to the 1949 Geneva Conventions, rather than Article
87(3), which refers to military superiors. In addition, the Trial Chamber notes that it is Article 86(2) that deals with the
requirement of the failure to act.
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conflicts.”** The jurisprudence of the Tribunal has established the following three-pronged test for

criminal liability pursuant to Article 7(3) of the Statute:

1. the existence of a superior-subordinate relationship between the superior (the accused) and

the perpetrator of the crime;

2. the accused knew or had reason to know that the crime was about to be or had been

committed; and

3. the accused failed to take the necessary and reasonable measures to prevent the crime or

punish the perpetrator thereof.”*

276. The existence of a superior-subordinate relationship is characterised by a formal or informal

hierarchical relationship between the superior and subordinate.””® The hierarchical relationship may

737

exist by virtue of a person’s de jure or de facto position of authority.””" The superior-subordinate

relationship need not have been formalised or necessarily determined by formal status alone.”®

Both direct and indirect relationships of subordination within the hierarchy are possible’*” whilst the
superior’s effective control over the persons committing the offence must be established.”*

Effective control is defined as the material ability to prevent or punish the commission of the

3% Prosecutor v. Enver HadZihasanovic, Mehmed Alagic¢ and Amir Kubura, Case No. IT-01-47-AR72, Decision on
Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility, 16 July 2003 (“HadZihasanovic
et al. Decision on Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility”), paras 13
and 31; see also, Prosecutor v. Enver HadZihasanovi¢, Mehmed Alagi¢ and Amir Kubura, Case No. 1T-01-47-PT,
Decision on Joint Challenge to Jurisdiction, 12 November 2002 (“HadZihasanovic et al. Decision on Joint Challenge to
Jurisdiction”), paras 178-179.
35 Celebici Trial Judgement, para. 346; Celebici Appeal Judgement, paras 189-198, 225-226, 238-239, 256, 263. The
Trial Chamber’s conclusions as to the first two elements of the test were upheld by the Appeals Chamber. The third
element of the test did not form part of the appeal. See also Aleksovski Trial Judgement, para. 69; Blaski¢ Trial
Judgement, para. 294; Kordic Trial Judgement, para. 401; Kunarac Trial Judgement, para. 395; Krstic¢ Trial Judgement,
g)ara. 604, Kvocka Trial Judgement, para. 314; Galic Trial Judgement, para. 173.

% Celebici Appeal Judgement, para. 303. See also ICRC Commentary on Additional Protocol I, para. 3544. Under the
jurisprudence of the Tribunal, circumstantial evidence of “actual knowledge ” has been found to include the number,
type and scope of the illegal acts; the period over which the illegal acts occurred; the number and type of troops
involved; the logistics involved, if any; the geographical location of the acts; the widespread occurrence of the acts; the
speed of the operations; the modus operandi of similar illegal acts; the officers and staff involved; and the location of
the superior at the time: Celebici Trial Judgement, para. 386 (citing Final Report of the Commission of Experts
established pursuant to Security Council Resolution 780 (1992), (U.N. Document S/1994/674), p. 17). Considering
geographical and temporal circumstances, this means that the more physically distant the superior was from the
commission of the crimes, the more additional indicia are necessary to prove that he knew of them. On the other hand,
if the crimes were committed next to the superior’s duty-station this suffices as an important indicium that the superior
had knowledge of the crimes, and even more so if the crimes were repeatedly committed: Aleksovski Trial Judgement,

ara. 80.

77 According to the Celebici Appeal Judgement, para. 193, a formal letter of commission or appointment is not
necessary. A de facto superior must “wield substantially similar powers of control over subordinates” as a de jure
superior: Ibid., para. 197. See also Aleksovski Appeal Judgement, para. 76.

38 Celebici Trial Judgement, para. 370.

39 Celebici Appeal Judgement, para. 252.

™0 Celebici Appeal Judgement, para. 197.
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offence.”*' Substantial influence over subordinates that does not meet the threshold of effective
control is not sufficient under customary law to serve as a means of exercising superior criminal
responsibility.”* A superior vested with de jure authority who does not actually have effective
control over his or her subordinates would not incur criminal responsibility pursuant to the doctrine
of superior responsibility, whereas a de facto superior who lacks formal letters of appointment or
commission but does, in reality, have effective control over the perpetrators of offences might incur

criminal responsibility.”*

277. In all circumstances, and especially when an accused is alleged to have been a member of
collective bodies with authority shared among various members, “it is appropriate to assess on a

d ”744
9

case-by-case basis the power or authority actually devolved on an accuse taking into account

the cumulative effect of the accused’s various functions.”*

278. As regards the mental element of superior responsibility, it must be established that the
superior knew or had reason to know that his subordinate was about to commit or had committed a
crime. Superior responsibility is not a form of strict liability.”*® It must be proved that the superior
had: (i) actual knowledge, established through either direct or circumstantial evidence, that his
subordinates were about to commit or had committed crimes within the jurisdiction of the Tribunal,
or (ii) constructive knowledge, meaning that the superior had in his or her possession information
that would at least put him or her on notice of the present and real risk of such offences, such
information alerting him or her to the need for additional investigation to determine whether such
crimes were about to be committed or had been committed by his or her subordinates.”*’
Knowledge may be presumed if a superior had the means to obtain the relevant information of a

crime and deliberately refrained from doing s0."*8

279. Finally, it must be established that the superior failed to take the necessary and reasonable
measures to prevent or punish the crimes of his or her subordinates. The measures required of the
superior are limited to those within his power, that is, those measures that are within his material
possibility.”* The superiors’ duty to prevent and punish their subordinates’ crimes includes at least

an obligation to investigate the crimes to establish the facts and to report them to the competent

"1 Celebici Trial Judgement, para. 378, affirmed in Celebici Appeal Judgement, para. 256.

™2 Celebici Appeal Judgement, para. 266.

™3 Celebici Appeal Judgement, para. 197.

"4 Prosecutor v. Ignace Bagilishema, Case No. ICTR-95-1A-A, Judgement, 3 July 2003 (“Bagilishema Appeal
Judgement”), para. 51, endorsing the finding in the Musema Trial Judgement, para. 135.

™3 Stakic Trial Judgement, para. 494.

6 Celebici Appeal Judgement, para. 239.

™7 Celebici Appeal Judgement, paras 223, 241.

™8 Celebici Appeal Judgement, para. 226.

™9 Celebici Trial Judgement, para. 395.
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authorities, if the superior does not have the power to sanction himself.”° A superior is not obliged

to perform the impossible.751

However, he has a duty to exercise the measures reasonably possible
under the circumstances, > including those that may be beyond his formal powers.””> What
constitutes such measures is not a matter of substantive law but of evidence.”* The failure to take
the necessary and reasonable measures to prevent an offence of which a superior knew or had
reason to know cannot be remedied simply by subsequently punishing the subordinate for the

commission of the offence.””

280. Notwithstanding the central place assumed by the principle of causation in criminal law,
causation has not traditionally been postulated as a conditio sine qua non for the imposition of
criminal liability on superiors for their failure to prevent or punish offences committed by their
subordinates. Hence, it is not necessary that the commander’s failure to act caused the commission

. 756
of the crime.

2. Responsibility of Civilian Superiors Pursuant to Article 7(3)

281. Article 7(3) is applicable both to military and civilian leaders, be they elected or self-
proclaimed, once it is established that they had the requisite effective control over their
subordinates.”’ As in the case of military superiors, civilian superiors will only be held liable under
the doctrine of superior criminal responsibility if they were part of a superior-subordinate
relationship, even if that relationship is an indirect one.”® A showing that the superior merely was
an influential person will not be sufficient; however, it will be taken into consideration, together
with other relevant facts, when assessing the civilian superior’s position of authority.”’
Nevertheless, the concept of effective control for civilian superiors is different in that a civilian

superior’s sanctioning power must be interpreted broadly.760

It cannot be expected that civilian
superiors will have disciplinary power over their subordinates equivalent to that of military
superiors in an analogous command position. For a finding that civilian superiors have effective

control over their subordinates, it suffices that civilian superiors, through their position in the

0 Kordic Trial Judgement, para. 446.

! Celebici Trial Judgement, para. 395.

2 Krnojelac Trial Judgement, para. 95.

33 Celebici Trial Judgement, para. 395.

% Blaski¢ Appeal Judgement, para. 72. For example, it is a superior’s degree of effective control - his material ability -
that may guide a Trial Chamber in determining whether he reasonably took the measures required either to prevent the
commission of a crime or to punish the perpetrator thereof. Under some circumstances, a superior may discharge his
obligation to prevent or punish by reporting the matter to the competent authorities, Blaskic Trial Judgement, para. 335.
3 Blaski¢ Appeal Judgement, paras 78-85; Blaskic Trial Judgement, para. 336.

736 Celebici Trial Judgement, para. 398; Kordic Trial Judgement, para. 447.

7 Celebici Appeal Judgement, paras 195-196, 240; Aleksovski Appeal Judgement, para. 76.

8 Kordic Trial Judgement, para. 415.

7 Ibid.

760 Aleksovski Trial Judgement, para. 78.

120
Case No.: IT-99-36-T 1 September 2004



hierarchy, have the duty to report whenever crimes are committed, and that, in light of their
position, the likelihood that those reports will trigger an investigation or initiate disciplinary or

criminal measures is extant.’®!

In situations of armed conflict, it is often the case that civilian
superiors assume more power than that with which they are officially vested. In such circumstances,
de facto authority may exist alongside, and may turn out to be more significant than, de jure
authority.’® The capacity to sign orders will be indicative of some authority; it is necessary to look
to the substance of the documents signed and whether there is evidence of them being acted
upon.”®

282. The mens rea requirement for liability pursuant to Article 7(3) has been applied uniformly
in cases before this Tribunal and the ICTR to both civilian and military superiors, in the sense that
the same state of knowledge to establish superior criminal responsibility pursuant to Article 7(3) of

the Statute is required for both civilian and military superiors.764

283.  Civilian superiors are under similar obligations to prevent their subordinates’ crimes and to
punish the perpetrators thereof as military superiors. Depending on the effective de jure or de facto
powers enjoyed, one would need to consider whether these include an ability to require the

competent authorities to take action.’®

3. Relationship between Article 7(1) and Article 7(3)

284. While there have been cases where a conviction has been entered for the same count

766 there have been others where a Trial Chamber

pursuant to both Article 7(1) and Article 7(3),
exercised its discretion to enter a conviction under only one of these heads of responsibility, even
when it was satisfied that the legal requirements for entering a conviction pursuant to the second
head of responsibility were fulfilled.”® In such cases, the Trial Chamber entered a conviction under

the head of responsibility that it believed better characterised the criminal conduct of the accused.”®

285. The provisions of Article 7(1) and Article 7(3) of the Statute connote distinct categories of
criminal responsibility. However, in relation to a particular count, it is not appropriate to convict

under both Article 7(1) and Article 7(3) of the Statute.”® Where both Article 7(1) and Article 7(3)

7! Ibid.

762 Kordic Trial Judgement, para. 422.

763 Celebici Trial Judgement, para. 672, Kordic Trial Judgement, para. 421.

4 Celebici Appeal Judgement, paras 223-226; Krnojelac Trial Judgement, para. 94; Musema Trial Judgement,
aras 147-148.
% Kordic Trial Judgement, para. 446.

7% Kordic Trial Judgement, paras 830-831, 836-837, 842-843 with respect to Mario Cerkez.

787 Krsti¢ Trial Judgement, para. 652, Krnojelac Trial Judgement, para. 496.

%% Krnojelac Trial Judgement, paras 173, 316, 496.

7% Stakic Trial Judgement, paras 465-467.
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responsibility are alleged under the same count, and where the legal requirements pertaining to both
of these heads of responsibility are met, a Trial Chamber should enter a conviction on the basis of

Article 7(1) only, and consider the accused’s superior position as an aggravating factor in

sentencing.’ "

0 Celebici Appeal Judgement, para. 745; Blaski¢ Appeal Judgement, paras 89, 91.
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VIII. THE ACCUSED’S ROLE AND HIS RESPONSIBILITY IN GENERAL

A. Positions held by the Accused

286. The Trial Chamber is satisfied beyond reasonable doubt that during the period covered in
the Indictment and already before then, the Accused was a leading political figure in the ARK and
held key positions. He played a significant political role on all three levels of the Bosnian Serb

leadership: municipal, regional and republic.

287. The Accused joined the SDS before the first multi-party elections in Bosnia and

Herzegovina, held in November 1990.”"!

288. At the municipal level, the Accused was appointed President of the Executive Board for
Celinac on 19 December 1990.””2 On 13 May 1992, the Celinac Municipal Assembly appointed the
Accused member of the Celinac Crisis Staff.”” Following the take-over of Banja Luka by the SOS
in early April 1992, the Banja Luka Crisis Staff was formed and the Accused became a member
thereof, representing the ARK Assembly.””* Within the Banja Luka Crisis Staff, the Accused was

appointed head of the Commission for Standardisation of Personnel.””

289. At the regional level, upon the formation of the ZOBK on 26 April 1991, the Accused was
appointed First Vice-President of the ZOBK Assembly.””® In July 1991, he also became a member
of a “Personnel Commission” within the ZOBK.””” On 16 September 1991, the ZOBK transformed
itself into the ARK and, by virtue of his previous position within the ZOBK, the Accused became
First Vice-President of the ARK Assembly.””® On 29 October 1991, the Accused represented

L Ex. P758, “Official Gazette of the SerBiH”, no. 42, 19 December 1990, p- 1249; Muhamed Filipovic, T. 9307.

"7 Ex. DBI151, “Decision regarding the election of president of the Executive board of the Municipal Assembly
Celinac, signed by the President of the Celinac Municipal Assembly”, dated 19 December 1990; see also Boro Mandic,
T. 21251. The Accused was subsequently dismissed from this post on 12 June 1992: ex. DB153, “Decision regarding
the dismissal of the president of the Executive board of the Municipal Assembly Celinac”, dated 12 June 1992.

3 Ex. P1993, “Decision of the Celinac Municipal Assembly on the appointments to the Crisis Staff of Celinac”, dated
13 May 1992; ex. P1999, “Extract from the minutes of the 15" session of the Celinac Municipal Assembly”, held on
31 May 1992, p. 21.

"™ Ex. P137, “Glas newspaper article”, dated 4 April 1992, p. 6.

" Ex. P154, “Glas newspaper article”, dated 21 April 1992. The Commission for Standardisation of Personnel was
established by the Banja Luka Crisis Staff for the purpose of meeting one of the main demands of the SOS and
achieving one of the main tasks of the Banja Luka Crisis Staff, namely the removal of non-Serbs from positions of
responsibility in public institutions and companies. See also BT-7, T. 2829, 2871 (closed session).

6 Ex. P67, “Decision on the Election of the First Vice-President of the Assembly of the Community of Bosnian
Krajina Municipalities”, 26 April 1991.

"1 Ex. P77, “Decision taken at a joint session of the SDS Regional Board for the municipalities covered by the Banja
Luka CSB and the ZOBK”, dated 1 August 1991; Patrick Treanor, T. 18720-18721.

778 Bx. P81, “Decision on the Proclamation of the ARK as an Inseparable Part of the Federal State of Federative
Yugoslavia and an Integral Part of the Federal Unit of BiH”, 16 September 1991; Patrick Treanor, T. 18730; ex. P12,
“Extract from the minutes of the 7™ session of the Assembly of the ZOBK”, held on 16 September 1991.
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himself to the ARK municipal authorities as “Co-ordinator for Implementing Decisions”.””” On
5 May 1992, the ARK Cirisis Staff was formally created and the Accused was appointed as its
President.”® On 13 May 1992, the Accused was appointed by the ARK Crisis Staff to the ARK
Executive Council as Secretary of the Secretariat for Traffic and Communications, Construction
and Spatial Planning and the Fund for Highways and Regional Roads.”®' On 9 July 1992, the ARK
Crisis Staff renamed itself the ARK War Presidency, while retaining the same scope of authority.

The Accused then became President of the ARK War Presidency.”®

290. As far as the Accused’s positions at the republican level are concerned, in the first multi-
party elections he was elected to the SRBH Assembly as an SDS deputy from Celinac
Municipality.”® Upon the withdrawal of the SDS from the multi-party SRBH Assembly on
24 October 1991 and the establishment of the SerBiH on 9 January 1992, the Accused became a
member of the SerBiH Assembly.784 On 15 September 1992, after the ARK was abolished as a
territorial unit of the SerBiH, the Accused was appointed by the SerBiH Assembly to the
Government of the SerBiH as Acting Deputy Prime Minister for Production.”® On the same day he
was also appointed Minister for Construction, Traffic and Utilities in the Government of the

SerBiH."®¢

B. De jure and de facto power of the Accused

291. The Trial Chamber is satisfied that between mid 1991 and the end of 1992, the Accused
possessed de jure and de facto power that made him one of the most significant political figures in
the ARK. The sources of the Accused’s power are twofold. In the first place, the Accused possessed
power by virtue of the political positions that he occupied at the municipal, regional and republican
levels. In the second place, he was entrusted with political power directly by the Bosnian Serb
leadership, including Radovan Karadzi¢. The Accused already enjoyed a great measure of power

before the creation of the ARK Crisis Staff. His power was consolidated with his appointment as

" Ex. P22/ex. P89, “Telex referring to orders of the SDS Sarajevo”. See also para. 181 supra. Although there is no
document in evidence establishing the formal appointment of the Accused to the position of “Co-ordinator for
Implementing Decisions”, the Trial Chamber is satisfied that the Accused exercised this function.

80°Ex. P168, “Decision of the ARK Executive Council on the establishment of the ARK Crisis Staff, dated 5 May
1992”. See also ex. P176, “Telephone numbers of members of the ARK War Staff”’, 6 May 1992.

81 Ex. P277, “ARK Official Gazette”, decision of 13 May 1992, item 8.

82 Ex. P2351, “Expert Report of Patrick Treanor”, pp. 29, 33-34; ex. P278, “Glas newspaper article”, dated 10 July
1992, in which the Accused gave an explanation for the change of name.

783 Ex. P758, “Official Gazette of the SerBiH”, no. 42, 19 December 1990, p. 1249; Patrick Treanor, T. 18702-18703.
8 Ex. P2469, “Transcript of the 5™ session of the SerBiH Assembly”.

85 Ex. P323, “Decision of the SerBiH Assembly”, signed by Mom¢ilo Krajisnik, dated 15 September 1992; Ahmet
Krzié, T. 1812; Patrick Treanor, T. 18842-18843; Pedrag Radic, T. 22125-22127.

786 BT-103, T. 19944 (closed session); Mevludin Sejmenovic, T. 12144-12145.
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President of the ARK Crisis Staff and continued and even increased after the ARK Crisis Staff

. 787
ceased to exist.

292. The Trial Chamber, having carefully examined all the evidence concerning the scope of the
power of the Accused, is satisfied that the Accused, although he was not part of the top leadership
of the SerBiH, was situated near the highest echelons of the SerBiH leadership and wielded great
power in the ARK.™

1. The power of the Accused before the creation of the ARK Crisis Staff

293.  Already before the establishment of the ARK Crisis Staff, the Accused held a number of
political positions at the municipal, regional and republican levels, which made him one of the most
powerful politicians in the municipality of Celinac and in the ARK and gave him access to the top

leadership at the republican level.”

294. The Accused was in direct contact with Radovan KaradZi¢ and other Bosnian Serb leaders
from whom he received instructions.””® The Accused’s close contact with the top leadership of the
SerBiH is also demonstrated by the fact that during meetings of the SerBiH Assembly, he was

sitting in the front row among the most senior members of the SDS.”!

295. The top leadership of the SerBiH granted the Accused a high degree of authority and
autonomy in areas of fundamental political importance, which is indicative of the trust the Accused
enjoyed at the highest political level.”* In a telephone conversation on 31 October 1991, Radovan

Karadzi¢ assured the Accused that he had all the power in the Krajina and indicated that he should

81 BT-94 gave evidence that in the context of the ARK, the Accused was “certainly quite a big player”. BT-94 also
stated that at the republican level, the Accused was “near the very top”, T. 18169.

88 BT-94, T. 18169. See also BT-94, T. 24723. Predrag Radi¢ gave evidence that the Accused “was a very powerful
man. I said that his authority wasn’t a result of him being the president of the crisis staff, it was a result of him having a
role of a minister”, T. 22127. BT-103 agreed that the Accused “was ambitious, enjoyed power and was successful in
accumulating power in 19927, T. 19945 (closed session).

8 See, A supra, “Positions of authority held by the Accused”.

70 Ex. P2382.2, “Intercepted telephone conversation between Radovan KaradZi¢ and the Accused”, dated 2/3 July
1991: “Everything will be under a single command and you will be in direct contact with us and you will also be in
contact with others”; ex. P2383.13, “Intercepted telephone conversation between Radovan Karadzi¢ and Nenad
Stevandic¢”, dated 11 January 1992: Radovan Karadzic stated that “I do not know any of these people but Brdanin and
Kupresanin know me and can always pick up the phone and ask Doctor or President, what is your position on this and
that”. See also ex P22/ex. P89, “Telex referring to orders of the SDS Sarajevo”: The telex reveals that the order in
question was made public during a meeting on 26 October 1991 of all municipal presidents, chaired by Radovan
Karadzic.

! Ex. P2469, “Transcript of the 5™ session of the SerBiH Assembly”, held on 9 January 1992. The transcript indicates
that the Accused was sitting in the front row next to Biljana Plav§i¢ (member of the SerBiH Presidency), Nikola
Koljevi¢ (member of the SerBiH Presidency), and Velibor Ostoji¢ (Information Minister in the SerBiH Government).
As to the Accused’s senior position within the SDS, see also, Ibrahim Fazlagic, T. 4358-4359; BT-13, T. 4805 (closed
session); BT-81, T. 13832 (closed dession); BT-91, T. 15937; Muharem Murselovié, T. 12612; BT-90, T. 17187 (closed
session).

2 Asim Egrli¢ gave evidence that the Accused was highly respected in the SDS and that he was deeply appreciated,
T. 10531.
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take more decisions without consulting the party leadership.793 Moreover, in a conversation
between Radovan Karadzi¢ and a certain Miroslav on 7 January 1992, the Accused was identified

as a mature and politically strong personality, who would be able to take power.””*

2. The power of the Accused as President of the ARK Crisis Staff

296. When the ARK Cirisis Staff was created on 5 May 1992, assuming all powers and functions

of the ARK Assembly and thus becoming the highest organ of civilian authority in the ARK, the

795

Accused became its President.”” Vojo KupreSanin as President of the ARK Assembly would have

been the most obvious candidate to become the President of the ARK Crisis Staff. Nonetheless, it

was the Accused, having the support of Radovan Karadzi¢, who was chosen for this position.796

297. The Trial Chamber is satisfied that the Accused not only formally represented the ARK
Crisis Staff as its President, but was in fact at the very heart of the ARK Crisis Staff as its key

figure.797 It was up to the Accused to organise or summon people to attend a meeting whenever he

798
d.

felt the nee During ARK Crisis Staff meetings the Accused played a crucial and central role. It

799

was the Accused who set the agenda,”” chaired the meeting®® and very often proposed

conclusions.*”' Before decisions of the ARK Crisis Staff were published in the Official Gazette of
the ARK they were signed either by the Accused or by someone else on the Accused’s behalf.*"*

The Trial Chamber is of the view that whether or not the Accused actually personally signed the

3 Ex. P2357, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated 31 October
1991, during which Radovan KaradzZi¢ stated: “Call me about something that you cannot resolve. You have all the
power in the Krajina. Why don’t you exercise this power? ... Brdo, if Stojan Zupljanin is no good, dismiss him”. See
also Patrick Treanor, T. 18732.

74 Ex. P2358, “Intercepted telephone conversation between Radovan Karadzi¢ and a certain Miroslav”, dated
7 January 1992.

% See, VLB, “The Crisis Staff of the Autonomous Region of Krajina”.

7% See ex. P2358, “Intercepted telephone conversation between Radovan Karadzi¢ and a certain Miroslav”, dated
7 January 1992: “KaradZi¢: Find a political personality who will be able to take power. Give us a political figure who
will be able to take power. Miroslav: Then it would have to be Brdanin, I think. (...) KaradZi¢: Go ahead, choose a
mature personality, one that is politically strong and will be able to create. Miroslav: Tell me... you know what? I think
that Brdanin, but Brdanin is a bit, how should I say, hot-headed... KaradZic¢: All right, but he’s Vice-chairman of the
Assembly...it would be difficult for him to... Miroslav: Yes, yes but I don’t know how they planned to do it? KaradZic:
Yes...then he’d have to leave the Assembly and someone else would have to be elected to the Assembly. Miroslav: ...
Generally, someone would have to. Would you perhaps speak to Vojo and Brdanin? KaradZic: Please, please...you call
them. Call them and tell them to discuss things. I think that Jaksic is not appropriate at this moment, because, because a
person with political...would suit you better now. Miroslav: ...strong politically, yes”. See also Patrick Treanor,
T. 18734-18737.

T BT-94, T. 18096. Milorad Saji¢, T. 23673, 23676. Boro Blagojevi¢, T. 21892-21893; Zoran Joki¢, T. 24090.

% Milorad Saji¢, T. 23676.

7 BT-95, T. 19523-19524 (closed session); Zoran Joki¢, T. 24090.

800 Milorad Saji¢, T. 23673; Boro Blagojevi¢, T. 21846.

%01 Boro Blagojevi¢, T. 21892; Milorad Saji¢, T. 23649.

%02 Boro Blagojevi¢ gave evidence that “s.r”. next to the signature block on decisions/conclusions in the Official Gazette
meant that the person appearing on the signature block had signed the document, T.21893-21902. See also Boro
Blagojevi¢, T. 21788-21798. The Defence stipulated that the Accused personally signed three decisions: ex P254/P255
“Decision of the ARK Crisis Staff of 22 June 1992”; ex. P47, ex. P198 “Decision of the ARK Crisis Staff of 15 May
1992”: Defence Final Brief (confidential), p. 33.
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original decisions is irrelevant. The important thing was that for these decisions to carry authority
they had to appear to bear the signature of the President of the ARK Crisis Staff.** There is no
indication that, at the time, the Accused ever contested the signature on the ARK Crisis Staff

decisions to be his own.

298. The Accused’s public speeches on behalf of the ARK Crisis Staff, examined below,*™ as
well as the fact that other members of the ARK Crisis Staff did not bother to attend all its
meetings,’” are additional proof that he was the driving force behind the major decisions issued by
the ARK Crisis Staff.*”

299. In addition, the Trial Chamber is of the view that the fact that in the eyes of the public, it
was the Accused who personified the power of the ARK Crisis Staff is a further important

indication that he was indeed the driving force behind the decisions of the ARK Cerisis Staff.*"’

300. On 14 June 1992, a number of ARK municipalities issued a joint statement, expressing their
dissatisfaction with the efficiency of the operation conducted by the ARK Crisis Staff and openly
criticising the Accused, demanding his replacement as President of the ARK Crisis Staff."”® As
noted earlier, the Trial Chamber is of the view that the municipalities in question were motivated by
the fact that the ARK Crisis Staff did not pay sufficient attention to the problems in all constituent
ARK municipalities. Despite their concerns, these municipalities did not question the authority of
the ARK Crisis Staff. On the contrary, they expressly stated that the decisions of the ARK Cerisis

809
d.

Staff had to be implemente Moreover, the Trial Chamber is satisfied that, despite the

municipalities’ personal criticism of the Accused, they did not actually question his authority. In
fact, they continued to implement the ARK Crisis Staff’s decisions despite the fact that the Accused

810
was never replaced.

%03 Boro Blagojevié, T. 21900.

804 See, C.5, infra, “The Accused’s propaganda campaign”.

805 Milorad Sajic, T. 23625-23630; Boro Blagojevic, T. 21736-21738; Zoran Jokié, T. 23964-23967.

806 See, C.5, infra, “The Accused’s propaganda campaign”.

7 BT-94, T. 24725.

808 Ex. P247, “Inter-municipal agreement”, Sansko-Unska Area, dated 14 June 1992. The Municipalities stipulating this
agreement were Bosanska Krupa (referred to as Srpska Krupa), Bosanski Petrovac, Bosanski Novi, Bosanska Dubica,
Prijedor and Sanski Most. The agreement includes the following statement: “We think that the work of the [ARK]
Crisis Staff has been unsatisfactory and it has been serving the local interests of Banja Luka. We are of the opinion that
the Crisis Staff should be composed of the municipal assemblies and the representatives of the Serbian Democratic
Party from all the constituent municipalities of the ARK. (...) Accordingly, personnel changes should be made in the
Crisis Staff of the ARK”.

809 Bx. P247, “Inter-municipal agreement”, Sansko-Unska Area, dated 14 June 1992. Referring to the 8™ session of the
ARK Cerisis Staff, the document states: “We request that concrete and clear replies be given to each of the conclusions
reached at this session and that individuals in charge of these conclusions be held personally accountable for their
implementation”.

#10 See VI.C.1, “The authority of the ARK Crisis Staff with respect to municipal authorities”.
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301. The Trial Chamber is satisfied that the Accused, driven by his personal creed, strived to
secure and succeeded in securing the obedience of the institutions over which the ARK Crisis Staff
exercised de facto authority or in relation to which the ARK Crisis Staff had great influence:

I am a man who abides by two principles: I obey and respect those who are above me, all those
who are under my command must obey me."'

302. By virtue of his position as President of the ARK Crisis Staff and particularly as a result of
the fact that the Accused was the key figure of the ARK Crisis Staff and the driving force behind its
decisions, he exercised de facto authority over the municipal authorities and the police and had
great influence over the 1 KK.3'? In the view of the Trial Chamber, the fact that international
monitors and negotiators on the ground between 1991 and 1992 were not in contact with the

. . 1
Accused in no way detracts from his powers.8 3

3. The power of the Accused after the abolishment of the ARK Crisis Staff

303. On 15 September 1992, after the ARK was abolished as a territorial unit of the SerBiH, the
Accused was appointed by the SerBiH Assembly to the Government of the SerBiH as Acting
Deputy Prime Minister for Production.® On the same day he was also appointed Minister for
Construction, Traffic and Utilities in the Government of the SerBiH.®"® The Trial Chamber is
satisfied that the Accused’s appointment to the Government of the SerBiH is proof that the top
leadership of the SerBiH and the Accused shared the same political views, and considers the
Accused’s promotion to the SerBiH Government with the said portfolios as a sign of approval and
reward by the top leadership of the SerBiH for the work performed by the Accused at the level of
the ARK.

304. By virtue of his positions in the Government of the SerBiH, the Accused consolidated his
political power in the Bosnian Krajina and extended his power at the republican level, thus reaching

the peak of his political career.®'® The Trial Chamber is satisfied that, between mid-September 1992

11 Ex. P2611, “Stenogram taken at the session of the BiH SDS”, held in Sarajevo on 12 July 1991, p. 38.

812 See VI.C, “The authority of the ARK Crisis Staff’. From establishment of the ARK Crisis Staff until the
establishment of the VRS, the ARK Crisis Staff exercised great influence over the 5" Krajina Corps of the JNA.

#13 The Trial Chamber comes to this conclusion bearing in mind the overall evidence before it. The Trial Chamber
reiterates that the Accused’s position as vice-President of the ARK Assembly and as President of the ARK Crisis Staff
did not happen by chance but was the result of a decision taken at the highest political level and was meant to be
effective at the most crucial period of the Strategic Plan, mainly the initial period of the take-over of the ear-marked
territory and the massive displacement of the unwanted ethnic groups.

814 Ex. P323, “Decision of the SerBiH Assembly”, signed by Mom¢ilo Krajisnik, dated 15 September 1992; Ahmet
Krzié, T. 1812; Patrick Treanor, T. 18842-18843; Pedrag Radic, T. 22125-22127.

*'" BT-103, T. 19944 (closed session); Mevludin Sejmenovic, T. 12144-12145.

816 pedrag Radic¢ gave evidence that the Accused “was a very powerful man. I said that his authority wasn’t a result of
him being the president of the crisis staff, it was a result of him having a role of minister, etcetera, and that is where he
derived his authority from”, T. 22127.
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and the end of December 1992, the Accused was nearest to the most senior and powerful members

of the Bosnian Serb leadership and wielded great power in the Bosnian Krajina.

C. The Accused’s participation in the implementation of the Strategic Plan

1. The Accused’s espousal of the Strategic Plan

305. The Trial Chamber is satisfied beyond reasonable doubt that the Accused shared with the
Bosnian Serb leadership support for the Strategic Plan, intended to link Serb-populated areas in BiH
together, to gain control over these areas and to create a separate Bosnian Serb state, from which
most non-Serbs would be permanently removed. The Accused knew that the Strategic Plan could

only be implemented by the use of force and fear.

306. The Accused’s espousal of the Strategic Plan and his acceptance of the use of force and fear
for its implementation is abundantly clear from a review of a number of intercepted telephone

817 the acts and

conversations between Radovan Karadzi¢ and the Accused or other political leaders,
conduct of the Accused,®® his public speeches®'® and his speeches during Assembly sessions of the

ARK and the SerBiH, attended by the Accused as a delegate.820

817 Ex. P2382.3, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated 8 July 1992;
ex. P2382.4, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated 28 July 1991;
ex. P2355, “Intercept telephone conversation between Radovan Karadzi¢ and Nenad Stevandi¢”, dated 17 August 1991;
ex. P2382.8, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated 18 September
1991; ex. P2358, “Intercepted telephone conversation between Radovan KaradZi¢ and a certain Miroslav”, dated
7 January 1992.

818 See, C.3, infra, “The Accused’s participation in the implementation of the Strategic Plan as the President of the ARK
Crisis Staff”. See also BT-94, T. 24723; ex. P2597, “Glas newspaper article”, dated 16 March 1992. The article refers to
an SDS public gathering in Banja Luka on 15 March 1992, which was attended by Radovan Karadzi¢ and during which
the Accused advocated for the “urgent need” to form a firm link to Serbia and Montenegro.

819 E g., ex. P508, an interview by “Serbian Radio and Television” conducted in late 1992 (after 15 September 1992),
during which the Accused stated: “They must all realise that we have to create a Serbian national state and I don’t think
that our people would furnish fertile ground for those who think that we should pardon our common Muslim and Croat
enemy for a third time. We are not a wild people. However, I only wish we had put up barbed wire between us, the
Croats and the Muslims back in 1918, since in that case this third massacre and attack on the Serbian people would not
have taken place”. See also, C.5, infra, “The Accused’s propaganda campaign”.

820 A telling example of his support occurred during the 16™ session of the SerBiH Assembly, held on 12 May 1992,
during which Radovan Karadzi¢ articulated the six strategic goals of the Serbian People of Bosnia and Herzegovina and
the decision to establish the VRS was taken. One of the most virulent speeches during this session was given by Dragan
Kalinié, a delegate from Sarajevo and later SerBiH Health Minister. He is recorded as stating: “Have we chosen the
option of war or the option of negotiation? I say this with a reason and I must instantly add that knowing who our
enemies are, how perfidious they are, how they cannot be trusted until they are physically, militarily destroyed and
crushed, which of course implies eliminating and liquidating their key people. I do not hesitate in selecting the first
option, the option of war”. The Accused began his own speech by applauding the speech made by Dragan Kalini¢: “I
would like to say a heart-felt bravo to Mr. Kalinic. In all my appearances in this joint Assembly, it has never crossed my
mind that though he seems to be quiet, while I seem hawkish, his opinions are the closest to mine. I believe that this is a
formula and we should adhere to this formula”, ex. P50, pp. 22, 29-30. The Trial Chamber is satisfied beyond
reasonable doubt that, contrary to the Defence submission, the Accused ultimately endorses the war option, as
suggested by Dragan Kalini¢, and not the negotiation option. See also ex. P12, “Extract from the minutes of the 7"
session of the Assembly of the ZOBK”, held on 16 September 1991, during which the ZOBK transformed itself into the
ARK. The Accused stated during this meeting: “We are for peace, but we do not want that peace to be implemented
over our heads”. See ex. P21, “Stenograph of the constituting session of the SerBiH Assembly”, held on 24 October
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307. Although the Accused agreed with the Strategic Plan and its eventual implementation by
force and fear and despite the fact that the Accused pursued these objectives through his deeds and
speeches, it has not been established that the Accused actually participated in formulating the
content of the Strategic Plan. The Trial Chamber is of the view that the Strategic Plan was defined
by Radovan Karadzi¢ and a number of the Bosnian Serb political and military leaders at the highest

level 3!

2. The Accused’s participation in the implementation of the Strategic Plan before the

establishment of the ARK Crisis Staff

308. The Trial Chamber is satisfied that the Accused, by virtue of the power conferred upon him
by the Bosnian Serb leadership and the trust placed in him by the same leadership, as well as by
virtue of his political positions, made a crucial and substantial contribution to the implementation of
the Strategic Plan. The Accused, holding authority primarily at the regional level, was an essential
link between the leadership at the republican level on the one hand and the ARK municipalities on

the other hand.

309. Amongst the political figures in the Bosnian Krajina, it was the Accused who was identified

as best representing the interests of the SerBiH. He was chosen by the leadership of the SerBiH to

822

play a leading role in co-ordinating the implementation of the Strategic Plan in the ARK." During

1991. During this session, Radovan KaradZi¢ made it clear that the Bosnian Serbs were prepared to use force and fear to
achieve the goal of creating a Serbian state within BiH. The Accused was reported stating: “A dream is coming true
today, a dream I was criticism [sic] for during the campaign (...) that Krajina was actually Western Serbia (...) Western
borders will be drawn where it would be suitable for the Serbian people, and not where it would be to the detriment of
any other people”. See ex. P2467, “Minutes of the 4" session of the SerBiH Assembly”, held on 21 December 1991, in
which the decision to establish the SerBiH was adopted and the Accused made the following statement: “We know very
well that the Serbian people want a state ruled by law (...) we can see for ourselves that Europe does not recognise that.
Since Europe apparently only understands force, I think force must be responded to with force. So I urge us to stop
pledging ourselves to Serbdom and instead I call upon the Serbs in Sarajevo, SAO Romanija and Northern Bosnia to
heed the call for mobilisation so that we can defend our western border. Once we have secured our borders Europe will
accept the facts!”. See ex. P2469, “Minutes of the 5" session of the SerBiH Assembly”, held on 9 January 1992. During
this session, the declaration to proclaim the SerBiH was adopted. It was also decided that the ARK would henceforth be
part of the SerBiH. During this meeting, the Accused was seated in the front row among the SDS top leadership, and
made the following statement: “Let us not kneel in front of someone all the time. No Serb has the right to do that (...)
We have enough of defensives (...)".

821 BT.04 gave evidence that the Accused was not the political mastermind, the one who conceived of all of this.
Rather, according to BT-94, the Accused stood behind this self-defeating policy, T. 24778. Ex. P2383.13, “Intercepted
telephone conversation between Radovan KaradZi¢ and Nenad Stevandi¢, dated 11 January 19927, during which
Radovan Karadzic stated that the SDS policy had been tailored by the 200 most intelligent Serbs.

822 Ex. P2355, “Intercepted telephone conversation between Radovan KaradZi¢ and Nenad Stevandi¢, dated
17 August 1991", recording Nenad Stevandic stating: “Since we put Brdanin into the picture, he is not letting Vojo
[KupreSanin — President of the ARK Assembly and future member of the ARK Crisis Staff] and Andelko [Grahovac —
President of the ARK Government] do anything stupid. However, all of them have now turned against Brdanin. Zoran,
Andelko and Vojo, not because of jealousy, but because they wanted to become involved in this part of the work for
reasons that I don’t even know”. See ex. P2383.6, “Intercepted telephone conversation between Radovan Karadzi¢ and
Slobodan MiloSevic¢”, dated 23 September 1991, mentions the Accused as one of the persons that would implement
their common plan in the Bosnian Krajina; see also ex. P2383.11, “Intercepted telephone conversation between
Radovan Karadzi¢ and Nenad Stevandi¢”, dated 13 December 1991, during which Nenad Stevandi¢ was recorded

130
Case No.: IT-99-36-T 1 September 2004



a speech made in November 1991 in the presence of the presidents of the ARK municipalities,
Radovan Karadzi¢ ensured that the municipal authorities would accept this role of the Accused, by

ordering them to follow the instructions of the Accused.®”

310. The Trial Chamber is satisfied that, as from mid-1991 onwards, Radovan Karadzié
discussed with and relied on the Accused, amongst others, to set up civilian commands to ensure
Territorial Defence and Civilian Protection,*** to liaise with military officers and prepare for the
mobilisation of the Bosnian Serb military,** and to implement the policy of dismissing non-Serbs

from their jobs.826

311. In spite of the fact that a number of senior SDS members, including Radovan Karadzié,

were critical of the manner in which the Accused sometimes acted, and especially of his

saying: “we shall do that through Brdanin and Markovi¢” and Radovan KaradZi¢ agreed. See ex. P2358, “Intercepted
telephone conversation between Radovan Karadzic¢ and a certain Miroslav, dated 7 January 1992, in which the Accused
was identified as a mature and politically strong personality, who would be able to take power; see further ex. P2382.4,
“Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated 28 July 1991, discussing the
implementation of the Strategic Plan in the ARK in case of a declaration of independence of Bosnia from the SFRY; see
ex. P2382.10, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated 16 October
1991, in which KaradZi¢ instructed the Accused to stop the movement towards a union of the Croatian and Bosnian
Krajinas; see ex. P2382.11, “Intercepted telephone conversation between Radovan KaradZi¢ and the Accused”, dated
18 October 1991, during which the Accused stated that: “I am pursuing the policies from headquarters, and they are
being implemented here”. As to power entrusted with the Accused by the SerBiH leadership, see also, B.1, supra, “The
ower of the Accused before the creation of the ARK Crisis Staff”.
2 Ex. P2466, “Speech of Radovan KaradZi¢ at the Plebiscite of the Serb People”, held in Sarajevo on 1 November
1991 in the presence of the leaders of the ARK municipalities, p. 10. Radovan KaradZi¢ is quoted saying: “You,
presidents of municipalities, you have to do this job. (...) and also in Krajina, especially where the war is going on,
everything that Brdanin has written for you. Usually, there are forgeries, but this time, this is not a forgery. Whatever
Brdanin wrote to you: Apply everything, we are at war! They have attacked us, we are at war!”.
24 Ex. P2382.2, “Intercepted telephone conversation between Radovan KaradZi¢ and the Accused”, dated 2/3 July
1991, during which Radovan Karadzi¢ instructed the Accused: “But, everything must be under a single command and
you will also be in contact with others” and “please, please set up in one day those commands within municipalities, of
this Civilian Protection”. The Accused replied positively to Karadzi¢’s specific requests.
823 Ex. P2382.3, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated 8 July 1991,
in which the Accused reported to Radovan Karadzi¢ that he had organised mobilisation and been in contact with
military officers, stressing that “we must raise our readiness one step, at least one step up”. In addition, Radovan
KaradZi¢ ordered the Accused by phone to come to a meeting because “you will receive written instructions, very
important decisions will be made”. See also ex. P2382.8, “Intercepted telephone conversation between Radovan
KaradZi¢ and the Accused”, dated 18 September 1991, in which KaradZi¢ and the Accused confer over the phone on the
issue of military mobilisation in Bosnian Krajina for the war in Croatia. With respect to military mobilisation, the
Accused was recorded stating: “I am in charge of that” and “the part that we’re doing is going well”. See further ex.
P2383.4, “Intercepted telephone conversation between Radovan Karadzi¢ and Trifko Komad, SDS Executive Board
Secretary”, dated 18 September 1991, in which Radovan KaradZi¢ ordered Trifko Komad to gather Vojo KupreSanin,
Radislav Vukic, Predrag Radic and the Accused in order to deal with issues regarding mobilisation.
826 px. P2382.1, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated 17/18 June
1991, in which the Accused complained to KaradZi¢ because a number of Muslims and Croats had not been removed
from managerial positions in media and private companies: “not a single man has been replaced”. Karadzi¢ expressed
his support to the Accused and agreed on the need to remove non-Serbs from managerial positions as part of the SDS
policy. See also ex. P.2382.4, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated
28 July 1991, with respect to the issue of how to remove non-Serb managers. See also ex. P2382.13, “Intercepted
telephone conversation between Radovan KaradZi¢ on the one hand and Radislav Vuki¢, Predrag Radi¢ and the
Accused on the other hand”, dated 18 November 1991, during which, inter alia, the SDS policy of dismissals was
discussed. KaradZzi¢ referred in that respect to a public statement made by the Accused regarding dismissals of those
who had not taken part in the plebiscite, and told the Accused: “well it has to be done but you mustn’t say that”. See
also Pedrag Radic, T. 22159-22161; ex. P93, “Oslobodenje newspaper article”.
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endorsement of the secessionist ARK movement and of his lust for power,827 Radovan Karadzi¢
continued to rely on the Accused as a critical link between the republican level leadership and the
ARK municipalities. This was because the conflict between them was resolved on 29 February
1992, during the 14™ session of the ARK Assembly.*® As a result, the Accused’s political career

829 The Trial Chamber views the fact that the Accused

continued to develop and grow after this date.
did not merely follow orders but that he dared to pursue his own agenda and to openly confront

Radovan KaradZi¢ as an indication of the extent of his political power.*"

312. The position and the role of the Accused as described above were consolidated by his

appointment to a number of political positions at the regional level.®!

313. Even before becoming President of the ARK Crisis Staff, the Accused was an active
participant in discussions about war preparation and mobilisation to consolidate power in the
Bosnian Klrajina.832 At one time, describing himself as “Vice-President for Defence of the ZOBK
Assembly”, he issued a public “requirement” that “all municipalities should adopt decisions to
prepare for mobilisation and form and organise volunteer detachments to defend the Yugoslav
territory together with the JNA”* In addition, the Accused used his position of authority to give

support to Serbian paramilitary organisations.***

827 See, e.g., ex. P2383.9, “Intercepted telephone conversation between Radovan Karadzi¢ and Vojo KupreSanin”, dated
9 November 1991, during which Radovan Karadzi¢ complains about the Accused spreading panic; see ex. P2383.13,
“Intercepted telephone conversation between Radovan Karadzi¢ and Nenad Stevandic¢”, dated 11 January 1992, during
which Radovan Karadzi¢ complains about the “separatist bastards” in Banja Luka and stating that if someone makes his
own politics, he will be thrown out of the party; see ex. P33, “Transcript of the 8" session of the Assembly of SerBiH”,
held on 25 February 1992, which records Radovan Karadzic stating, inter alia, that: “Neither Brdo nor anyone else can
act out of step with this Assembly. They may if they resign or until we reach a decision. Once we reach a decision, no
one has a right to sabotage it”, p. 71, “I cannot allow five people with personal ambitions to destroy our chances. We
are very close to achieving our strategic objectives”, p. 44. See also BT-94, T. 24703; Milorad Dodik, T. 20518. See
further ex. P34, “Transcript of the meeting of the SDS Deputies’ Club”, held in Sarajevo on
28 February 1992, recording Marinko Konti¢ referring to the Accused: “There is a sickness in that man who always
wants to be the boss and he’s interested only in power”, pp. 28-29, and Radovan KaradZi¢ stating, inter alia, that: “We
are in power and we should exercise that power for the good of the people. We can and we must renounce everyone
who refuses to work the way that we have agreed. Brdo and all the rest. When Brdo appears somewhere, he is like a
bomb, he blows everything up (...). Then he winks at him and I won’t allow it as a psychiatrist and as the party leader.
He’s crazy, he’s not normal. He doesn’t know what he can do and what he can’t do”, p. 36.

828 See VI.A.3, “The dispute between the ARK and the authorities of the SerBiH on the status of the ARK”.

829 See A, supra, “Positions held by the Accused”.

830 See, e.g. BT-94, T. 24723.

8! The Accused himself, in a telex circulated to all ARK municipalities, signed as “Co-ordinator for Implementing
Decisions”, ex. P22/P89, and afterwards he was appointed as President of the ARK Crisis Staff. See, A, supra,
“Positions held by the Accused”; B, supra, “De jure and de facto power of the Accused”.

#32 BT-80 gave evidence that by October 1991, the Accused was personally involved in the mobilisation of Serb recruits
in close co-operation with the INA, T. 15331-15335, 15353-15355 (closed session); ex. P1768.1 (under seal).

833 Ex. P132, “Decision issued by the Secretariat for Information of the ZOBK Assembly”, undated. Although there is
no document in evidence establishing the formal appointment of the Accused to the position of “Vice President for
Defence of the ZOBK Assembly”, the Trial Chamber is satisfied that the Accused, as Vice President of the ZOBK
Assembly exercised functions in the area of defence inherent to the ZOBK. See also ex. P2382.8, “Intercepted
telephone conversation between Radovan Karadzi¢ and the Accused”, dated 18 September 1991, in which they confer
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314.  During the spring of 1992, the Accused began to advocate vociferously the dismissal of non-
Serbs as part of the Strategic Plan to permanently forcibly displace most of the Bosnian Muslim and
Bosnian Croat population from the ARK. He did so as Vice—President of the ARK Assembly and,
after the take-over of Banja Luka by the SOS in April 1992, as a member of the Banja Luka Crisis
Staff and as the head of the Commission for Standardisation of Personnel of the Crisis Staff of
Banja Luka. The task of this commission was to systematically implement the policy of dismissing
non-Serb personnel from managerial positions in public enterprises and institutions in Banja Luka.
At the same time, the Accused started publicly calling upon the non-Serb population to leave the

. . 835
Bosnian Krajina.

3. The Accused’s participation in the implementation of the Strategic Plan as President of the
ARK Crisis Staff

315.  During the period of operation of the ARK Crisis Staff, the Accused as its President

continued to substantially contribute to the implementation of the Strategic Plan in the ARK.

316. The Trial Chamber has previously established that the ARK Crisis Staff exercised de facto
authority over the municipal authorities and over the police, both at the level of the CSB and of the
SJBs. The municipal authorities and the police accepted the authority of the ARK Crisis Staff and
implemented its decisions in three key areas: a) dismissals of non-Serb professionals; b)
disarmament of paramilitary units and individuals who illegally possess weapons, selectively

enforced against non-Serbs; and c) resettlement of the non-Serb population.®*®

317. The Trial Chamber has also established that the ARK Crisis Staff, sharing a joint approach
with respect to the implementation of the Strategic Plan with the Command of the 1* KK of the

87 Decisions and discussions of the ARK Crisis Staff

VRS, closely co-operated with the 1% KK.
impacted on military activity such as the mobilisation of military conscripts, deadlines concerning

the surrender of weapons, the forceful confiscation of weapons, the removal of non-Serbs from the

over the phone on the issue of military mobilisation in Bosnian Krajina for the war in Croatia. With respect to military
mobilisation, the Accused was recorded stating: “I am in charge of that” and “the part that we’re doing is going well”.
%34 The Trial Chamber has evidence that in August 1991 a delegation, including the Accused, Stojan Zupljanin and
military officers, visited the training camp in Gornji Podgradci in Bosanska Gradiska Municipality, where Serb
paramilitary units were trained. Whereas before the visit of this delegation, the trainees did not have enough equipment
and food, from that day onwards they were given sufficient food, weapons, ammunition, and uniforms, T. 21061-21064
(closed session).

%33 See, C.5, infra, “The Accused’s propaganda campaign”.

836 See, VI.C.1, “The authority of the ARK Cerisis Staff with respect to municipal authorities”; VI.C.2, “The authority of
the ARK Cerisis Staff with respect to the police”; VI.D, “The role of the ARK Crisis Staff in the implementation of the
Strategic Plan”.

37 From establishment of the ARK Crisis Staff until the establishment of the VRS, the ARK Crisis Staff closely co-
operated with the 5™ Krajina Corps of the INA.
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army and the formation of a civilian government in Donji Vakuf Municipality, which was run by a

o .. . 838
military administration.

318. Moreover, the ARK Crisis Staff had substantial influence over the SOS, one of the
paramilitary groups operating in the ARK and responsible for creating an atmosphere of fear and
terror amongst the non-Serb inhabitants of the Bosnian Krajina by committing crimes against
Bosnian Muslims and Bosnian Croats including murder, rape, plunder and the destruction of
property, including religious buildings.**” The ARK Crisis Staff used the SOS as an operative tool

that contributed to the implementation of the Strategic Plan.**’

319. The Trial Chamber has also found that the Accused was not only formally representing the
ARK Crisis Staff as its President, but was in fact at the very heart of the ARK Crisis Staff and was
its key figure, being the driving force behind the major decisions issued by the ARK Crisis Staff.**'
The Trial Chamber is satisfied that the Accused was appointed as President of the ARK Crisis Staff
precisely to fulfil this role and because he was considered as the most suitable for it in the
circumstances. In the view of the Trial Chamber, the decisions of the ARK Crisis Staff can,
therefore, be attributed to the Accused. The Trial Chamber is convinced that those decisions and the
Accused are inseparable and the submission of the Defence that the Accused should not be held

accountable for them is unfounded.

320. The Trial Chamber has already found that the ARK Crisis Staff issued decisions that
substantially contributed to the implementation of the Strategic Plan and ultimately to the

commission of crimes.>*?

The Trial Chamber is satisfied that the Accused in his capacity as
President of the ARK Cerisis Staff personally made a substantial contribution to the implementation
of the Strategic Plan in the ARK. The decisions of the ARK Crisis Staff reflected the ideas and
strategies which the Accused had been advocating since 1991. By virtue of these decisions, and the
de facto authority and influence exercised by the ARK Crisis Staff, the Accused was able to give

effect to his ideas.®*’

838 See, VI.C.3, “The authority of the ARK Crisis Staff with respect to the army”.

839 See, IV.C, “The implementation of the Strategic Plan in the Bosnian Krajina”. See also Osman Selak, T. 12956-
12959; ex. P2326, entry of 8 October 1992 (under seal). See also BT-104, T. 18492; Adil Draganovic, T. 4899, 4901,
Besim Islamcevié, T. 7423, 7510, 7541-7542; Zijahudin Smailagi¢, T. 1951. The Trial Chamber has already found that
the head of the SOS and another member, Nenad Stevandi¢ and Slobodan Dubocanin respectively, were members of the
ARK Cerisis Staff, see, para. 193 supra.

80 See, VI.C.4, “The authority of the ARK Crisis Staff with respect to Serbian paramilitary units”.

841 See, B.2, supra, “The power of the Accused as President of the ARK Crisis Staff”.

%2 See VLD, “The role of the ARK Crisis Staff in the implementation of the Strategic Plan”.

#3 As to the Accused’s political ideas, see also, C.5, infra, “The Accused’s propaganda campaign”.
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4. The Accused’s participation in the implementation of the Strategic Plan after the abolishment of
the ARK Crisis Staff

321. The ARK Cerisis Staff stopped exercising its power and functions when, on 17 July 1992, all
decisions and conclusions adopted by the ARK Crisis Staff and the ARK War Presidency were
ratified by the ARK Assembly.844 The Trial Chamber is satisfied that, after this date, the Accused
not only maintained his political power in the Bosnian Krajina, but extended his power at the

republican level, thus reaching the peak of his political career.**

322. During this period, the Accused, as one of the most senior political figures in the Bosnian
Krajina and as a member of the Government of the SerBiH, continued to meet with high ranking
military and civilian officials, to discuss issues concerning the implementation of the Strategic
Plan.**® He also continued to make threatening public statements, advocating the dismissal from
employment of the limited number of Bosnian Muslims and Bosnian Croats who were still
employed, and that were designed to terrify the remaining Bosnian Muslims in order to get them to
leave the Bosnian Krajina.**’ In so doing, the Accused continued to make a substantial contribution

to the implementation of the Strategic Plan in the area relevant to the Indictment.

5. The Accused’s propaganda campaign

323. The Accused made one of his most substantial contributions to the implementation of the
Strategic Plan by way of a propaganda campaign against Bosnian Muslims and Bosnian Croats,
which he conducted before, during and after holding the position of President of the ARK Crisis
Staff, and which merits separate examination. The Trial Chamber is satisfied that the Accused
intentionally and systematically made inflammatory statements on the radio, television and print,

using the media as a tool to further the implementation of the Strategic Plan.

Bas See, VLB, “The Crisis Staff of the Autonomous Region of Krajina”.

845 See, B.3, supra, “The power of the Accused after the abolishment of the ARK Crisis Staff”.

6 0On 18 August 1992, the Accused attended a high-level political/police/military meeting in General Tali¢’s office.
One of the matters discussed at this meeting was the closure of Omarska camp, BT-80, T. 15488-15494 (closed
session); ex. P1768 (under seal). On 24 September 1992, the Accused attended a meeting in Celinac with General Talid,
Stojan Zupljanin, Slobodan Dubocanin and the President of the Kotor Varo§ Crisis Staff, discussing political and
military issues arising out of the situation in Kotor Varos, BT-80, T.15542-15543 (closed session); ex. P1768 (under
seal).

47 See, e.g., ex. P291, “Glas newspaper article”, dated 26 July 1992. At the end of August 1992, the Accused appeared
on television to state: “Those who are not loyal are free to go and the few loyal Croats and Muslims can stay. As Segel]
said about the 7000 Albanians in Kosovo, they will be treated like gold and this is exactly how we are going to treat our
1.200 to 1.500 Muslims and Croats (...) If Hitler, Stalin and Churchill could have working camps so can we. Oh come
on, we are in a war after all”’: ex. P2326 (under seal). On 26 October 1992 the Accused publicly stated: “I am surprised
that the Muslims are rushing to buy firewood for the winter. It seems they believe they are going to spend the winter
here”: ex. P2326 (under seal).
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324. By virtue of his positions of authority, the Accused had access to the media.**® Indeed
among the leaders at the regional level, he was the one who appeared in the media most often.®
Due to his position of authority, his public statements were attributed more weight in the eyes of
both the Serbs and the non-Serbs.*” Although the Accused was not the only SDS exponent to use
inflammatory and derogatory language during this period, he was singled out as holding and

expressing the most extremist views amongst the Bosnian Serb leaders in the Bosnian Krajina.*"

325. By his public statements the Accused created fear and hatred between Bosnian Serbs on the

one hand and Bosnian Muslims and Bosnian Croats on the other hand, inciting the ethnic groups

852

against each other.”” The Accused repeatedly used derogatory language to refer to non-Serbs,

calling them “Balijas” (Muslims), “Ustasa” (Croats), “§iptar” (Albanians), “vermin”, “scum”,

“infidel” and “‘second rate people”.853

326. From early April 1992 onwards, the Accused openly and repeatedly advocated the dismissal

of Bosnian Muslims and Bosnian Croats from managerial positions. His public statements to this

848 pedrag Radic, T. 22308.

 BT-94, T. 18096-18097, 18166-18167.

BT-94, T. 24721.

51 BT-104 gave evidence that he saw the Accused very often on TV and read about him in the press. He added:
“However, my source of information about him is much more reliable. When I spoke to Muslims and Croats, his name
was always in their stories, he was pointed out as the most extremist person”, T. 18632. Because of their political views
and their deeds, BT-94 referred to the Accused, Vojo KupreSanin, Radoslav Vuki¢ and Predrag Radic¢ as the “Four
Horsemen of the Apocalypse”. He stated that amongst them, Radislav Vuki¢ was the most primitive, the Accused was
the most aggressive, Predrag Radi¢ was the vilest and Kupresanin was an ambiguous personality, T. 18166. BT-94
added that the most fatal decisions were taken among the four and that the Accused was the one who would normally
present the decision to the public, T. 24725. See also Mirko Dejanovi¢, T. 23197; Branko Cviji¢, T. 21421; Predrag
Radié, T. 22006.

%52 On 26 July 1992, the Accused was recorded as saying: “I am inviting all those (...) intellectuals who think that living
together with Muslims is still possible to come and watch the video footage from Kozarac. I have proof that in Kozarac,
preparations were underway for total genocide against the Serbian people. Mujahedins were going to have all Serbian
male children up to the age of three circumcised, and the other slaughtered”, ex. P2326 (under seal). See ex. P508, an
interview conducted by “Serbian Radio and Television” in late 1992 (after 15 September 1992), during which the
Accused, referring to the implementation of the Strategic Plan, stated: “They must all realise that we have to create a
Serbian national state and I don’t think that our people would furnish fertile ground for those who think that we should
pardon our common Muslim and Croat enemy for a third time. We are not a wild people. However, I only wish we had
put up barbed wire between us, the Croats and the Muslims back in 1918, since in that case this third massacre and
attack on the Serbian people would not have taken place”. During a press conference on 10 July 1992, the Accused
stated: “The only way the Serbian people can be unified is through the promotion of the Serbian movement for
liberation, and destruction of the Ustasa”, ex. P2326 (under seal). During a large public rally in Banja Luka in 1993, the
Accused made the following statement: “The leftists who are offering us again to live together must know that the
obligation of the Serbs for the next hundred years is to wipe the shoes of this non-Christian scum who /unintelligible/
this country of ours”, ex. P509, video tape segment of a public speech of the Accused in 1993. Although this statement
was made outside the time period relevant to the Indictment, the Trial Chamber accepts the content of the statement as
being indicative of the Accused’s state of mind during the time relevant to the Indictment. BT-9 commented on this
video footage, stating that: “this was well-known terminology that Mr. Brdanin used, particularly in 1992 and 1993,
while I was in Banja Luka”, T. 3481 (closed session). See also Zijahudin Smailagi¢, T. 1927-1928, 1933; BT-9,
T. 3203, 3388 (closed session); BT-11, T. 3971-3972 (closed session); BT-13, T. 4600-4601 (closed session); BT-22,
T. 4409; BT-94, T. 18009-18011; BT-104, T. 18487-18489, 18632-18633 (private session).

83 Amir DZonli¢, T. 2305; BT-7, T. 2834; BT-22, T. 4410; ex. P509, video tape segment of a public speech of the
Accused in 1993. Although the statements in ex. P509 were made outside the time period relevant to the Indictment, the
Trial Chamber accepts the content of the statement as being indicative of the Accused’s state of mind during the time
relevant to the Indictment.
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effect were not only limited to the general public, but also targeted specific individuals holding key
positions in public enterprises and institutions. While in some public statements the Accused spoke
out in favour of the dismissal of individuals not loyal to the SerBiH, eventually the Accused called
for dismissals on a purely ethnic basis, participating in and accelerating the process of depriving

many Bosnian Muslims and Bosnian Croats of their livelihood.**

327. The Accused, in unambiguous terms and in a frightening manner, also called upon the non-

Serb population to leave the Bosnian Krajina.*> He indicated repeatedly that only a small

854 Ex. P137, “Glas newspaper article”, dated 4 April 1992. Glas published the demands of the SOS and the persons
appointed to the Crisis Staff, the creation of which was one of the demands of the SOS, and reported that: “During the
negotiations another resolution was reached. The Crisis Staff entrusted a working group consisting of Radoslav Brdanin
[and two others] to make arrangements by 15 April this year for initiating legal procedure for the dismissal of all key
officials in Banja Luka enterprises who are pursuing an anti-Serbian policy”; see Pedrag Radié, T. 21946-21971; ex.
P2326 (under seal); ex. P138, “Newspaper article”, dated 5 April 1992, according to which the Accused stated at a press
conference that the Banja Luka Crisis Staff “is resolute in its implementation of all the demands that have so far been
decided upon. All the changes in personnel will be decided upon by April 15, so that it is proposed that meetings are
held in the vital enterprises of Banja Luka, both public ones and the joint stock companies, and that the boards of
directors themselves decide upon replacements for the existing management personnel. (...) Specifically, in the Post
Office, we cannot have those people working in telecommunications who voted at the referendum and who are against
the interests of the Serbian people. (...) The bank must be headed by a Serb, because it is necessary to prevent monetary
shocks”; ex. P139, “Newspaper article”, according to which, on 5 April 1992, the Accused and Radislav Vukic held a
press conference to discuss the SOS requests already accepted and stated: “Their requests proved to be justified,
especially now [...] because their objective is to protect the Serbian people from possible repetitions of the scenario
from Bijeljina and Bosanski Brod”; ex. P154, “Glas newspaper article”, dated 21 April 1992, in which the Accused as
head of the “Commission for Standardisation of Personnel” of the Banja Luka Crisis Staff explained to what extent the
policy of “ethnic levelling of personnel” has already been implemented and what changes could be expected in the
future. The Accused specifically referred to the dismissals of Meho Halimi¢, Pevad Osmancevic¢, Asim Skorup and
others, amongst them a few Serbs. See further ex. P2590, “Glas newspaper article”, dated 24 April 1992, in which the
Accused issued a public statement as Vice-President of the ARK Assembly and member of the Banja Luka Crisis Staff
reporting that the Crisis Staff had already completed “personnel changes” in managerial positions; ex. P2598, “Glas
newspaper article”, dated 28 April 1992, in which the Accused, as Vice-President of the ARK Assembly and “member
of the Banja Luka Crisis Staff’s committee responsible for the carrying out of the demands of the Serb Defense Forces”
was reported stating: “If any company director refuses to comply with the committee’s demands to resign from their
position, they will be forcefully replaced because they will no longer tolerate for Banja Luka companies to be run by
people who work against the interests of Krajina and the people”; ex. P163, “Glas newspaper article”, dated 29 April
1992, in which the Accused stated that: “Those Serbs or other personnel who are not loyal to Krajina, who do not agree
to transfer to the Serbian Territorial Defence, must leave immediately and seek other employment”; ex. P165, “Glas
newspaper article”, dated 30 April, 1 and 2 May 1992, in which the Accused, giving a press conference speaking as
Vice-President of the ARK Assembly and member of the Commission for Levelling of Personnel of the Crisis Staff of
Banja Luka, stated: “It has finally become clear that only people loyal to the Serbian Republic of Bosnia and
Herzegovina can hold managing positions in Banja Luka and the Bosnian Krajina. [...] the Crisis Staff has no choice,
and it must unconditionally meet requests for ethnic-based personnel changes, because that is the only way to preserve
peace in this area”. In the present statement, the Accused specifically referred to the dismissals of Ilija Zeljkovié,
Ibrahim Fazlagi¢ and Rudolf Karajdzié, all three being Muslim directors. See also ex. P169, “Glas newspaper article”,
dated 5 May 1992, in which the Accused, as member of the Banja Luka Crisis Staff and of the Commission for Ethnic
Levelling of Staff in the Banja Luka Companies, was reported stating that managers who had “voted for a sovereign
BiH” should “leave their positions in the shortest possible time. Otherwise they will be withdrawn by force and by
members of the Serbian Defence Forces”; ex. P172, “Oslobodenje newspaper article”, dated 6 May 1992; ex. P291,
“Glas newspaper article”, dated 26 July 1992.

833 Ex. P2326, entry of 29 August 1992, recalling that the Accused appeared on television to state: “Those who are not
loyal are free to go and the few loyal Croats and Muslims can stay. As Seselj said about the 7000 Albanians in Kosovo,
they will be treated like gold and this is exactly how we are going to treat our 1200 to 1500 Muslims and Croats (...) If
Hitler, Stalin and Churchill could have working camps so can we. Oh, come on, we are in a war after all” (under seal).
BT-7 gave evidence that the Accused stated in public that “we would cleanse the area of this vermin”, T. 2834 (closed
session). The Accused told the non-Serb population in unambiguous terms that they had nothing to seek in that area,
and that they should all move away, BT-7, T. 2833-2835 (closed session). The Accused also publicly stated that non-
Serbs should not store food because they would not need it, BT-21, T. 8557 (closed session); Amir DZonli¢, T. 2303.
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percentage of non-Serbs would be allowed to stay in the new Bosnian Serb state.*® According to
the Accused, the tiny number that remained would be used for menial work and to perform physical
labour generally.*” Although the evidence relating to the Accused’s public utterances calling upon
the non-Serbs to leave the Bosnian Krajina is not specific as to dates, the Trial Chamber is satisfied
that these statements were at the very heart of the Accused’s propaganda campaign and that he
made these statements at the same time when he publicly advocated the dismissals of non-Serbs
from employment, thus from early April 1992 onwards, until the end of 1992 when the process of

dismissals was practically complete.

328. The Accused spoke openly against mixed marriages and on one occasion went as far as to
suggest that children of mixed marriages could be thrown into the Vrbas River and those who swam

out would be Serbian children.®*®

329. Moreover, he publicly suggested a campaign of retaliatory ethnicity-based murder, declaring

that two Muslims would be killed in Banja Luka for every Serb killed in Sarajevo.*

330. The Accused’s public statements had a disastrous impact on people of all ethnicities. They
incited the Bosnian Serb population to commit crimes against Bosnian Muslims and Bosnian
Croats. The Trial Chamber is satisfied that the Accused intentionally made a substantial

contribution towards creating a climate where people were prepared to tolerate the commission of

8

crimes and to commit crimes, % and where well meaning Bosnian Serbs felt dissuaded from

extending any kind of assistance to non-Serbs.*’

BT-9, referring to the speeches of the Accused, stated that: “The messages were very clear and unambiguous, that the
Muslims and Croats had nothing to look for there any more, nothing to do, that this was about displacement of
population, movement of population”, T. 3271 (closed session). During a TV interview, the Accused stated: “I am in
favour of migrations of people, I am in favour of acceptance of the factual situation”, ex. P463, “Video footage”.

856 Mirsad Mujadzié, T. 13307-13308; Ibrahim Fazlagic, T. 4273; BT-106, T. 21125 (closed session); BT-7, T. 2833-
2835, (closed session); BT-22, T. 4410; BT-95, T. 19695-19696 (closed session).

87 BT-11, T. 3990 (closed session).

858 Ex. P2326, which contains a Glas newspaper article dated 11 August 1992 (under seal). An extract from this article
reads as follows: “In Celinac, Muslims are allowed to move around for not more than four hours a day, and people in
mixed marriages are also in disfavour. A Serbian woman married to a Muslim will be fired. The best illustration of the
atmosphere in this town is the fact that for a long time their political leader was the former President of the
Municipality, Radoslav Brdanin. He is the same person who, without as much as blinking an eye, said to one of his
associates here in Banja Luka: “We shall throw them into the Vrbas and those who swim out are certainly Serbs”. This
was his reply to the question as to what to do with the children from mixed marriages. The politics created by such a
man must inevitably bring such results as we find there these days”. Predrag Radi¢, when asked about the worst
statements of the Accused, referred to those about mixed marriages, T. 22314.

89 BT-20, T. 5237 (closed session); BT-94, T. 18118 (private session).

860 BT-19 stated that “it was terrible (...) to see normal people living together and without (...) any criminal instinct, to
become killing machines in a period of weeks and months, through the terrible power of the media, completely under
control and used as a propaganda instrument to disseminate hatred”, T. 20654 (closed session). BT-94 gave evidence
that “it was necessary to demonise the opposite side for — in order to convince me that my neighbours with whom I had
lived for years are now my enemies”, T. 24673. BT-94 also stated that “the media were not calling for genocide, but
were creating an atmosphere which led to the misfortune that occurred”, T. 18166. “You could not hear anyone say:
“Let’s go and kill everyone in the village. Let’s raze Srebrenica to the ground. Let’s destroy them.” (...) Similarly, in
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331. The non-Serb population of the Bosnian Krajina understood the Accused’s public statements
as direct threats to leave the areas under Bosnian Serb occupation, and many of them did so in fear
for their lives. A number of witnesses gave evidence that the Accused’s public statements

constituted the main reason why they left the area.’

332. The Trial Chamber is satisfied that the fact that the Accused’s public statements might have

been motivated at least in part by his drive towards self-advancement and in order to further his

this earlier example related to the unfortunate Sanski Most, it wasn’t the presenter who would call upon the people to do
what eventually happened, but by addressing the people in a savage way, addressing their lower savage senses,
instincts, this created a psychosis, a climate that favoured the atrocious events that happened. They did not try to ease
the tensions, to calm things down, to tell people to stop for a second and think about it”, BT-94, T. 24685. “What they
wanted to create was ethnic herds which would then set out to conquer whatever one thought belonged to him. This was
the purpose that these programmes served, to transform the people into a herd that will follow its leader”, BT-94,
T. 24785. Milorad Saji¢ stated that the perpetrators of the crimes that have been committed mostly “must have been
people who were inclined to commit such crimes. And they would always ask for some justification for the things they
carried out, they committed, justification from someone else. So which means that such comments were quite useful for
them, were welcome”, T. 23690. BT-11 gave evidence that the public statements of the Accused “were a very clear
message for various criminal elements to do as they please”, T. 3998 (closed session). BT-11 also stated that the
Accused’s statements “furthered a negative sentiment on the part of the Serbs towards Muslims and Croats”, T. 3974
(closed session). BT-17 stated: “I was thinking about what Mr. Brdanin had said over the media and these were
invitations to a lynching”, T. 2866 (closed session). For the general impact of the media on the events in the Bosnian
Krajina, see also BT-9, T. 3305-3306 (closed session); ex. P121, “Draft news story”; ex. DB376, “Expert Report of
Paul Shoup”, p. 6.

%I Milenko Savic, T. 22477-22484.

862 BT-104 stated: “Mr. Brdanin, his appearances on TV, and in newspapers. Let me clarify. I didn’t know Mr. Brdanin
personally but very often I saw him on TV, I often read about him in the press. However my source of information
about him is much more reliable source. When I spoke to Muslims and Croats, his name was always in their stories, he
was pointed out as being the most extremist person, and the reason why they were leaving Banja Luka... In my
conversations with them, they would always emphasise the name of Mr. Brdanin as the main reason for which they
were leaving Banja Luka. For them his statements, given and heard on TV, meant that they started packing their bags
and leaving. But since Mr. Brdanin was also a member of the SDS, I fully believe that he voiced the SDS policy (...) At
the beginning of my testimony, I spoke about the fear that reigned in Banja Luka amongst the non-Serbs, and this was
even increased once Mr. Brdanin appeared on the scene, once he started giving statements on TV and in newspapers,
T. 18632-18633. BT-7 stated: “I listened to Mr. Brdanin on many occasions, either on the television or on the radio. He
made various comments and gave various statements. I can responsibly state that Mr. Brdanin was the most prominent
person. He was a master in charge of life and death in that area. He used the media a lot and I can say that many people,
after his appearances on television and radio, were unable to sleep. During a certain period of time, many people, a vast
number of people, would decide to flee the following morning or decide how to - - how to get away, following the
statements that Mr. Brdanin made and the comments that he made”, T. 2832 (closed session). BT-7 added that “all his
messages were so transparent, so forceful, so arrogant, that they provoked a sort of psychosis. They provoked a fear that
I have spoken about, the inability to sleep”, T. 2835 (closed session). Amir DZonli¢ gave evidence that the Accused’s
statements caused “great fear und uncertainty among all the citizens who were of non-Serb nationality in Banja Luka”,
T. 2305. BT-11 commented on the Accused’s statements as follows: “As for Muslims and Croats, it instilled fear,
because it created a very big dilemma for that part of the population, whether to leave or to stay”, T. 3974 (closed
session). Zijahudin Smailagic¢ confirmed this account stating that “those statements were very detrimental for us, very
intimidating, and instilled fear, not only amongst the Muslim population but amongst the Croats as well (...) We knew,
as early as that, that horrible things would happen and they did indeed happen subsequently”, T. 1935-1936. BT-9 gave
evidence that “in all the programmes, and especially on television [the Accused] publicly frightened people, and after
that, people would leave Banja Luka and ethnic cleansing took place. I can say with certainty for Mr. Brdanin that he
was the alpha and omega of these programmes”, T. 3264 (closed session). Branko Cviji¢ gave evidence that the
statements of the Accused “could incite fear in other people”,T. 21421. Ibrahim Fazlagic, talking about the percentages
mentioned by the Accused stated: “5 to 6 per cent, which means that 95 per cent would have to leave their native land
(...) and I had to leave my town, a town that I had given everything to. And I am wondering why, why I left. What did I
actually do?”, T. 4273.
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political career™™ does not detract from their gravity, the fact that they were undoubtedly intentional

and the effect that they had on both the Serb and the non-Serb population of the Bosnian Krajina.

6. The Accused’s knowledge that crimes were being committed

333. The Trial Chamber is satisfied that the Accused had detailed knowledge that, during the
time and in the area relevant to the Indictment, crimes were being committed in execution of the

Strategic Plan.

334. The Accused received reports during ARK Crisis Staff meetings from the representatives of
municipal Crisis Staffs on the actions they were taking and the problems they were encountering in
implementing the ARK Crisis Staff decisions.*™ The Accused would in turn brief the Presidents of
the ARK municipalities attending ARK Crisis Staff meetings on what was happening on the front

. 865
line.

The Accused himself made it clear, when interviewed by Banja Luka TV in July 1992 in
Kotor Varo$§ municipality, where some of the worst crimes had been committed, that he had to keep
himself informed of events. He stated that “being the President of the Crisis Staff of the
Autonomous Region, it is my responsibility to tour all the frontlines [...] the reason for this visit, is
that every Monday I must inform Presidents of the Crisis Staffs about the political situation in this
region.”®® At the “frontlines”, the Accused was briefed by military personnel in order to gain an

understanding of the situation.*’

335. Also during July 1992, the Accused, together with others, including Predrag Radié, visited
the Prijedor area making “a tour of the combat area and collection centres”. In this context, on
17 July 1992, the Accused visited Omarska camp. The Accused publicly stated that “what we have
seen in Prijedor is an example of a job well done”, adding that “it is a pity that many in Banja Luka,
are not aware of it yet, just as they are not aware of what might happen in Banja Luka in the very

near future.”%%®

863 BT-94 stated: “I am inclined to believe that most of the things that [the Accused] did so, he did them for his own
advancement, that this was his priority”, T.24702. Branko Cviji¢ gave evidence that especially during election
campaign, the Accused was capable of saying anything and that he was competing with other SDS members in who
would use more abusive language, T. 21421. See also Predrag Radic¢, T. 22006.

864 predrag Radi¢, T. 22271; Milorad Saji¢, T. 23684-23685.

%65 predrag Radic, T. 22271.

866 Ex. P1598, video footage containing an interview by Banja Luka TV with the Accused. See also ex. P1590, “1* KK
Forward Command Post War Diary Number 17, dated 24 June — 30 August 1992, which is a diary of events from the 1*
Krajina Corps forward command post and related to ‘Operation Corridor 92°. An entry dated 1 July 1992 notes that at
15:00 hrs, the Accused was coming with his escort to visit the Command of the ‘Corridor 92’ Operations Group.

867 Bx. P 1590, “1% KK Forward Command Post War Diary”; ex. P1725, “Conclusions of the ARK Crisis Staff”, dated
17 June 1992, item 1; Osman Selak, T. 13111.

868 Ex. P284, “Kozarski Vjesnik newspaper article”, entitled “Representatives of the Krajina in Prijedor: It is not easy for
anyone”, dated 17 July 1992; Predrag Radic¢, T. 21996-22008.

140
Case No.: IT-99-36-T 1 September 2004



336. In addition, the fact that the highest representatives of the police and the army in the ARK
were members of the ARK Crisis Staff, and the de facto authority and close co-operation that the
ARK Crisis Staff had with respect to the police and the army respectively is another indicator that

the Accused was aware of the actions undertaken by the police and the army.*®

337. The Accused’s knowledge of the criminal activity that was taken place is also proved by his

statements. He publicly spoke out against mass lootings in Mehovci®” and war profiteering.®’!

338. Finally, the Trial Chamber is satisfied that the nature of the crimes committed in the ARK
during the time relevant to the Indictment, including the large scale forcible displacement of the
non-Serb civilian population and the armed attacks on non-Serb villages and towns, as well as the
extent of the criminal activity throughout the ARK, allow for only one reasonable inference to be
drawn, that is that it was common knowledge among the general public in the ARK that these
crimes were being committed. The Trial Chamber is satisfied that the Accused, who held the
positions of authority described above, who presided over the body in charge of coordinating the
implementation of the Strategic Plan and who had access to information and kept himself informed
through the municipal authorities, the police and the army, had an even more detailed knowledge of

the crimes committed than the general public.®’?

D. The Accused’s criminal responsibility in general

339. The Prosecution cumulatively charged the Accused for the crimes in Counts 1 through 12

873

under different modes of liability.”"” In order to avoid significant repetition, the Trial Chamber will

at this point make general findings in relation to the relevant modes of liability, while specific

869 See, VL.B, “The Crisis Staff of the Autonomous Region of Krajina”; VI.C.2, “The authority of the ARK Crisis Staff
with respect to the police”; VI.C.3, “The authority of the ARK Cerisis Staff with respect to the army”. The CSB received
reports from the SJBs informing on the events within their municipality and on the actions they were taking to
implement the ARK Crisis Staff decisions: ex. P717, “Reports from Prijedor, Bosanski Novi and Sanski Most SJBs to
commission set up by Stojan Zupljanin, the head of the CSB and member of the ARK Crisis Staff”, dated 18 August
1992.
870 BT-80, T. 15477 (closed session).
871 BT-94, T. 24835; BT-11, T. 4037 (closed session).
872 See in this context, VI.C, “The Authority of the ARK Crisis Staff”. On 18 August 1992, the Accused attended a
high-level political/police/military meeting in General Talic¢’s office. One of the matters discussed at this meeting was
the closure of Omarska camp, BT-80, T. 15488-15494 (closed session); ex. P1768 (under seal). On 24 September 1992,
the Accused attended a meeting in Celinac with General Tali¢, Stojan Zupljanin, Slobodan Dubo&anin and the President
of the Kotor Varo$ Crisis Staff, discussing political and military issues arising out of the situation in Kotor Varos, BT-
80, T. 15542-15543 (closed session); ex. P1768 (under seal). See also ex. P1598, video footage containing an interview
by Banja Luka TV with the Accused, containing the following statement: “Being the President of the Crisis Staff of the
Autonomous Region, it is my responsibility to tour all the frontlines [...] the reason for this visit, is that every Monday I
must inform Presidents of the Crisis Staffs about the political situation in this region”. The Trial Chamber is satisfied
that by traveling to the front, the Accused saw the result of the destruction perpetrated by the Bosnian Serb forces.
Moreover, the Accused was involved in the discussions aimed at resolving the problems caused by the Mice
aramilitary group in Tesli¢ Municipality: BW-1, T. 23323-23325 (closed session).
7 For the crimes and the modes of liability charged in the indictment, see L., “Summary of the Charges”.
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findings in relation to the crimes charged will be addressed below in the sections dealing with these

charges.

1. Joint Criminal Enterprise

340. In the Indictment, the Prosecution alternatively pleads the Accused’s individual criminal
responsibility pursuant to the first and third categories of J CE.*™ With respect to the first category
of JCE the Prosecution alleges that “[t]he purpose of the joint criminal enterprise was the permanent
forcible removal of Bosnian Muslim and Bosnian Croat inhabitants from the territory of the planned
Serbian state by the commission of the crimes alleged in Counts 1 through 12”87 The alternative
pleading of the third category of JCE reads as follows: “[The Accused] is individually responsible
for the crimes enumerated in Counts 1 to 7 inclusive and Counts 10, 11 and 12 on the basis that
these crimes were natural and foreseeable consequences of the acts described in paragraphs 58 and

59 infra.”g76 Paragraphs 58 and 59 relate to Count 8 (deportation) and Count 9 (forcible transfer).

341. For both the first and the third categories of JCE the Prosecution must, inter alia, prove the
existence of a common plan that amounts to, or involves, an understanding or an agreement to

commit a crime provided for in the Statute (“Common Plan”).877

The Common Plan pursuant to the
first category of JCE charged in the Indictment would amount to, or involve, an understanding or an
agreement between the members of the JCE to commit the crimes charged in Counts 1 through 12,
while the Common Plan pursuant to the third category of JCE charged in the Indictment would
amount to, or involve, an understanding or an agreement between the members of the JCE to
commit the crimes charged in Counts 8 and 9. In the context of the third category of JCE, it is
alleged that the crimes charged in Counts 1 to 7 inclusive and Counts 10, 11 and 12 were natural

and foreseeable consequences of the crimes charged in Counts 8 and 9.

342. While the Common Plan necessarily has to amount to, or involve, an understanding or an
agreement between two or more persons that they will commit a crime within the Statute, the
underlying purpose for entering into such an agreement (i.e., the ultimate aim pursued by the
commission of the crimes) is irrelevant for the purposes of establishing individual criminal

responsibility pursuant to the theory of JCE.

343. The Prosecution alleges that in addition to the Accused, “[a] great many individuals
participated in this joint criminal enterprise, including [...] Momir Talié, other members of the

ARK Crisis Staff, the leadership of the SerBiH and the SDS, including Radovan Karadzi¢, Momcilo

874 Rule 98bis Decision, para. 24.
¥7 Indictment, para. 27.1.
876 Indictment, para. 27.4.
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KrajiSnik and Biljana Plavsié, members of the Assembly of the Autonomous Region of Krajina and
the Assembly’s Executive Committee, the Serb Crisis Staffs of the ARK municipalities, the army of

the Republika Srpska, Bosnian Serb paramilitary forces and others.”™’®

344. The Prosecution did not allege that the Accused physically perpetrated any of the crimes

charged in the Indictment.*”

Therefore, in order to hold the Accused criminally responsible for the
crimes charged in the Indictment pursuant to the first category of JCE, the Prosecution must, inter
alia, establish that between the person physically committing a crime and the Accused, there was an
understanding or an agreement to commit that particular crime.® In order to hold him responsible
pursuant to the third category of JCE, the Prosecution must prove that the Accused entered into an
agreement with a person to commit a particular crime (in the present case the crimes of deportation
and/or forcible transfer) and that this same person physically committed another crime, which was a

. . 881
natural and foreseeable consequence of the execution of the crime agreed upon.

345. The evidence does not show that any of the crimes charged in the Indictment were
physically perpetrated by Momir Tali¢, other members of the ARK Crisis Staff,** the leadership of
the SerBiH and the SDS (including Radovan Karadzi¢, Momcilo KrajiSnik and Biljana Plavsic),
members of the ARK Assembly and the Assembly’s Executive Committee and the Serb Crisis
Staffs of the ARK municipalities. As it has not been established that these persons carried out the
actus reus of any of the crimes charged in the Indictment, the Trial Chamber will not examine the
existence of a JCE between the Accused and these individuals. The actus reus of the crimes charged
in the Indictment that have been established beyond reasonable doubt was perpetrated by members

of the army,**’

the Bosnian Serb police, Serb paramilitary groups, Bosnian Serb armed civilians or
unidentified individuals (“Physical Perpetrators”). While the names of the perpetrators have been
established in a relatively small number of cases, in most cases the Physical Perpetrators have only

been identified by the group they belonged to.

346. During the pre-trial stage of this case, the Trial Chamber ruled that if individual criminal
responsibility pursuant to the theory of JCE is charged, the indictment must inform the accused,

inter alia, of the identity of those engaged in the enterprise so far as their identity is known, but at

%77 The second category of JCE is somehow different, but will not be discussed in this Judgement.

%78 Indictment, para. 27.2.

879 Indictment, para. 33.

%0 Decision on Form of Further Amended Indictment and Prosecution Application to Amend, para. 44. If an Accused
entered into an agreement with one person to commit a specific crime and with another person to commit another crime,
it would be more appropriate to speak about two separate JCEs. See also, para. 264 supra.

%81 The Trial Chamber chooses to use the term “physical perpetrators of crimes” in order to refer to the person(s) who
carried out the actus reus of the crime(s) in question.

%2 The Prosecution has alleged that Nenad Stevandi¢ and Slobodan Dubo&anin physically perpetrated some of the
crimes charged in the Indictment. The Trial Chamber is not satisfied beyond reasonable doubt that this is the case.
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least by reference to their category as a group.884

In the present Indictment, apart from the
individuals for which the evidence does not show that they physically perpetrated any of the crimes
charged, a JCE is alleged between the Accused and “the army of the Republika Srpska, Serb
paramilitary forces and others”. The Indictment does not expressly plead a JCE between the
Accused and members of the police. The Trial Chamber is satisfied that the general term “others”
used in the Indictment cannot be invoked to include groups that are not specifically identified, as
this term does not meet the requirement of specificity in pleading. Accordingly, the Trial Chamber
concludes that no JCE between the Accused and the police has been pleaded. For the same reason,

the Trial Chamber will not entertain any examination of a JCE between the Accused and Serb

armed civilians and unidentified individuals.

347. What remains is an alleged JCE between the Accused and members of the army and Serb
paramilitary forces (‘“Relevant Physical Perpetrators”). The Trial Chamber in this context
emphasises that for the purposes of establishing individual criminal responsibility pursuant to the
theory of JCE it is not sufficient to prove an understanding or an agreement to commit a crime
between the Accused and a person in charge or in control of a military or paramilitary unit
committing a crime. The Accused can only be held criminally responsible under the mode of
liability of JCE if the Prosecution establishes beyond reasonable doubt that he had an understanding
or entered into an agreement with the Relevant Physical Perpetrators to commit the particular crime
eventually perpetrated or if the crime perpetrated by the Relevant Physical Perpetrators is a natural
and foreseeable consequence of the crime agreed upon by the Accused and the Relevant Physical

Perpetrators.885

348. In order to examine the alleged understanding or agreement between the Accused and the
Relevant Physical Perpetrators to commit any of the crimes charged in the Indictment, the Trial

Chamber makes reference to the Strategic Plan identified earlier in this Judgement.

349. The Trial Chamber has already established that during the second half of 1991, the Bosnian
Serb leadership, including the members of the Main Board of the SDS and other members of the
SDS, as well as Serb representatives of the armed forces, elaborated the Strategic Plan, aimed at
linking Serb-populated areas in BiH together, gaining control over these areas and creating a

separate Bosnian Serb state, from which most non-Serbs would be permanently removed. The

%3 The army includes members of the JNA and later the VRS, the TO and military police units.

¥4 Decision on Objections by Momir Tali¢ to the Form of the Amended Indictment, para. 21, quoting from Prosecutor
v. Milorad Krnojelac, Case No. IT-97-25, Decision on Form of Second Amended Indictment, 11 May 2000, para 16.

#5 Upon request of the Trial Chamber to the parties to address this legal question, both the Prosecution and the Defence
agreed with the present conclusion, Prosecution Final Trial Brief, Appendix A, para. 2; Defence Final Trial Brief, pp.
117-118.
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Bosnian Serb leadership was aware that the Strategic Plan could only be implemented by the use of

force and fear, thus by the commission of crimes.

350. During the following months and throughout the period relevant to the Indictment, a large
number of individuals, including the Accused and many of the Relevant Physical Perpetrators,
espoused the Strategic Plan and acted towards its implementation. The Trial Chamber is satisfied
that all individuals espousing the Strategic Plan had the requisite mens rea for at least the crimes
charged in Count 8 (deportation) and Count 9 (forcible transfer), i.e., they intended to wilfully
participate in expulsions or other coercive conduct to forcibly deport one or more person to another
State without grounds permitted under international law (deportation) and to force persons to leave

their territory without ground permitted under international law (forcible transfer).**®

351. However, the Trial Chamber is of the view that the mere espousal of the Strategic Plan by
the Accused on the one hand and many of the Relevant Physical Perpetrators on the other hand is
not equivalent to an arrangement between them to commit a concrete crime. Indeed, the Accused
and the Relevant Physical Perpetrators could espouse the Strategic Plan and form a criminal intent
to commit crimes with the aim of implementing the Strategic Plan independently from each other
and without having an understanding or entering into any agreement between them to commit a

crime.

352. Moreover, the fact that the acts and conduct of an accused facilitated or contributed to the
commission of a crime by another person and/or assisted in the formation of that person’s criminal
intent is not sufficient to establish beyond reasonable doubt that there was an understanding or an
agreement between the two to commit that particular crime. An agreement between two persons to

commit a crime requires a mutual understanding or arrangement with each other to commit a crime.

353. The Trial Chamber is satisfied that there is no direct evidence to establish such an
understanding or agreement between the Accused and the Relevant Physical Perpetrators and will
therefore examine whether an understanding or agreement to that effect between the Accused and
the Relevant Physical Perpetrators can be inferred from the fact that they acted in unison to
implement the Strategic Plan.*®® In order to draw this inference, it must be the only reasonable

inference available from the evidence.

%6 The Trial Chamber comes to this conclusion considering the evidence as a whole and particularly the evidence
discussed in the following Chapters: IV., “General Overview”; VI., “The Regional Level of Authority”; C.1., supra,
“The Accused espousal of the Strategic Plan”; IX., “Charges and Findings”. This evidence establishes a pattern of
criminal conduct which leads to these inferences.

87 Pursuant to the Tadic¢ Appeal Judgement, “[t|he common plan or purpose may materialise extemporaneously and be
inferred from the fact that a plurality of persons acts in unison to put into effect a joint criminal enterprise”, para. 227.
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354. The Trial Chamber is satisfied that the acts and conduct of the Accused, in particular his
public speeches and the decisions of the ARK Crisis Staff, which can be attributed to the Accused,
were aimed at the implementation of the Strategic Plan and facilitated the commission of crimes by
the Relevant Physical Perpetrators. However, given the physical and structural remoteness between
the Accused and the Relevant Physical Perpetrators and the fact that the Relevant Physical
Perpetrators in most cases have not even been personally identified, the Trial Chamber is not
satisfied that the only reasonable conclusion that may be drawn from the Accused’s and the
Relevant Physical Perpetrators’ respective actions aimed towards the implementation of the
Common Plan is that the Accused entered into an agreement with the Relevant Physical
Perpetrators to commit a crime. Indeed, the Trial Chamber is satisfied that the evidence allows for
other reasonable inferences to be drawn. For example, one such reasonable inference would be that
both the Accused and the Relevant Physical Perpetrators, all holding the requisite mens rea for a
particular crime and driven by the same motive to implement the Strategic Plan, furthered the
commission of the same crime, without, however, entering into an agreement between them to
commit that crime. Yet another reasonable inference to be drawn would be that the Relevant
Physical Perpetrators committed the crimes in question in execution of orders and instructions
received from their military or paramilitary superiors who intended to implement the Strategic Plan,
whereby the Relevant Physical Perpetrators did not enter into an agreement with the Accused to

commit these crimes.

355. The Trial Chamber is of the view that JCE is not an appropriate mode of liability to describe
the individual criminal responsibility of the Accused, given the extraordinarily broad nature of this
case, where the Prosecution seeks to include within a JCE a person as structurally remote from the
commission of the crimes charged in the Indictment as the Accused.*®® Although JCE is applicable
in relation to cases involving ethnic cleansing, as the Tadic Appeal Judgement recognises, it
appears that, in providing for a definition of JCE, the Appeals Chamber had in mind a somewhat

889 An examination of the cases

0

smaller enterprise than the one that is invoked in the present case.

tried before this Tribunal where JCE has been applied confirms this view.*

88 The Trial Chamber refers to its previous finding that the Accused was both physically remote from the Physical
Perpetrators and the latter were not subject to the structure over which the Accused exercised de facto authority.

%9 Tadi¢ Appeal Judgement, para. 204: “An example of [the third category of JCE] would be a common, shared
intention on the part of a group to forcibly remove members of one ethnicity from their town, village or region (to effect
"ethnic cleansing") with the consequence that, in the course of doing so, one or more of the victims is shot and killed.
While murder may not have been explicitly acknowledged to be part of the common design, it was nevertheless
foreseeable that the forcible removal of civilians at gunpoint might well result in the deaths of one or more of those
civilians. Criminal responsibility may be imputed to all participants within the common enterprise where the risk of
death occurring was both a predictable consequence of the execution of the common design and the accused was either
reckless or indifferent to that risk. Another example is that of a common plan to forcibly evict civilians belonging to a
particular ethnic group by burning their houses; if some of the participants in the plan, in carrying out this plan, kill
civilians by setting their houses on fire, all the other participants in the plan are criminally responsible for the killing if
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356. For the foregoing reasons, the Trial Chamber, considering all the circumstances, dismisses

JCE as a possible mode of liability to describe the Accused’s individual criminal responsibility.

2. Planning

357. As contended by the Prosecution, the Accused in the present case did not physically

perpetrate any of the crimes established.®"

Responsibility for ‘planning’ a crime could thus,
according to the above definition, only incur if it was demonstrated that the Accused was
substantially involved at the preparatory stage of that crime in the concrete form it took, which
implies that he possessed sufficient knowledge thereof in advance. This knowledge requirement
should not, however, be understood to mean that the Accused would have to be intimate with every

detail of the acts committed by the physical perpetrators.

358. Although the Accused espoused the Strategic Plan, it has not been established that he

personally devised it.***

The Accused participated in its implementation mainly by virtue of his
authority as President of the ARK Crisis Staff and through his public utterances. Although these
acts may have set the wider framework in which crimes were committed, the Trial Chamber finds
the evidence before it insufficient to conclude that the Accused was involved in the immediate
preparation of the concrete crimes. This requirement of specificity distinguishes ‘planning’ from
other modes of liability. In view of the remaining heads of criminal responsibility, some of which
more appropriately characterise the acts and the conduct of the Accused, the Trial Chamber

dismisses ‘planning’ as a mode of liability to describe the individual criminal responsibility of the

Accused.

3. Instigating

359. Many of the decisions of the ARK Crisis Staff for which the Accused bears responsibility
requested that certain acts amounting to crimes be carried out. Most of the decisions did not take
immediate effect and required implementation by, e.g., municipal organs. In this context, it is
immaterial whether the physical perpetrators were subordinate to the instigator, or whether a
number of other persons would necessarily have to be involved before the crime was actually

committed, as long as it can be shown that there was a causal link between an act of instigation and

these deaths were predictable.” See also, Decision on Form of Further Amended Indictment and Prosecution
A‘?plication to Amend, paras 44-45.

¥0ICTY cases have applied JCE to enterprises of a smaller scale, limited to a specific military operation and only to
members of the armed forces (Krstic Trial Judgement, para. 610); a restricted geographical area (Simic Trial Judgement,
paras 984-985); a small group of armed men acting jointly to commit a certain crime (Tadic¢ Appeal Judgement, paras
232 et seq.; Vasiljevic Trial Judgement, para. 208); or, for the second category of JCE, to one detention camp
(Krnojelac Trial Judgement, para. 84).

¥1 Indictment, para. 33.
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the commission of a particular crime. Causality needs to be established between all acts of
instigation and the acts committed by the physical perpetrators, even where the former are the

public utterances of the Accused.

360. The Trial Chamber has found that decisions of the ARK Crisis Staff regarding the
disarmament, dismissal and resettlement of non-Serbs were systematically implemented by the
municipal Crisis Staffs, the local police, and the military. Moreover, it has been abundantly proved
that the Accused made several inflammatory and discriminatory statements, inter alia, advocating
the dismissal of non-Serbs from employment, and stating that only a few non-Serbs would be
permitted to stay on the territory of the ARK. In light of the various positions of authority held by
the Accused throughout the relevant time, these statements could only be understood by the
physical perpetrators as a direct invitation and a prompting to commit crimes. Against this
background, the Trial Chamber is satisfied that the Accused instigated the commission of some

crimes charged in the Indictment.

361. The relation of this mode of liability to individual crimes will be analysed below in the

sections dealing with the responsibility of the Accused for the specific crimes.

4. Ordering

362. The Trial Chamber has already found that the ARK Crisis Staff became the highest organ of
civilian authority in the ARK, to which the municipal authorities were de facto subordinated.
Municipal authorities maintained a clear line of communication with the ARK Crisis Staff
commensurate with such a relationship: ARK Crisis Staff meetings were attended on a weekly basis

by the Presidents of the member municipalities or their representatives.

363. The ARK Crisis Staff repeatedly stated that its decisions were binding on all municipalities.
In addition, the municipal authorities accepted the authority of the ARK Crisis Staff to issue

decisions that were directly binding on them.

364. That a number of municipalities had started implementing certain aspects of the Strategic
Plan even before the ARK Crisis Staff issued instructions does not detract from the fact that,
following its establishment, the ARK Crisis Staff had the authority to issue binding decisions and in
fact did so, and that the municipal authorities acted pursuant to these decisions. Furthermore, the
Trial Chamber is satisfied that these decisions were binding on municipal authorities even if there
was no formally established mechanism for imposing sanctions on the municipalities in case of

failure to implement ARK Crisis Staff decisions, and even if in some occasions municipal

892 See, C.1, supra, “The Accused’s espousal of the Strategic Plan”.
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authorities disregarded these decisions and acted independently, because the municipal authorities
did not challenge the authority of the ARK Crisis Staff to issue these decisions or their binding

nature.

365. The Trial Chamber has also found that the ARK Crisis Staff, as the highest civilian authority
of the ARK, exercised de facto authority over the police in the ARK, and that through its decisions
it in fact issued orders which the CSB passed down to the SJBs with the instruction to implement

them.

366. As shown, ARK Crisis Staff decisions were systematically implemented by the municipal
authorities and by the police in three key areas: a) the disarmament of “paramilitary groups” and
confiscation of weapons; b) the dismissals of non-loyal/non-Serb professionals; and c) the
resettlement of the non-Serb population. The Trial Chamber has also found that the decisions of the
ARK Crisis Staff can be attributed to the Accused. Whether the ARK Crisis Staff decisions in these
key areas amounted to orders to commit crimes charged in the Indictment is analysed for each

crime under the heading of the responsibility of the Accused.

5. Aiding and abetting

367. The Trial Chamber is satisfied that the ARK Crisis Staff practically assisted the commission
of crimes by the army, the police and paramilitary organisations by, inter alia, demanding the
disarmament of non-Serbs through announcements and decisions setting deadlines concerning the
surrender of weapons and providing for the eventual forceful confiscation of weapons. These
announcements and decisions not only facilitated the Bosnian Serb armed take-over of individual
municipalities but on many occasions were used as the pretext for such take-overs. The Trial

Chamber has also found that the decisions of the ARK Crisis Staff can be attributed to the Accused.

368. In addition, some of the inflammatory and discriminatory statements made by the Accused,
in light of the positions of authority that he held, amount to encouragement and moral support to the
physical perpetrators of crimes. Moreover, the Accused made threatening public statements which
had the effect of terrifying non-Serbs into wanting to leave the territory of the ARK, thus paving the
way for their deportation and/or forcible transfer by others. The establishment by the ARK Crisis
Staff of an Agency for the Movement of People and Exchange of Properties in Banja Luka further

assisted in this regard.

369. The Trial Chamber is thus satisfied that the Accused carried out acts that consisted of
practical assistance, encouragement or moral support to the principal offenders of the crimes, and

that he did so in his capacity as member of the SerBiH Assembly and the ARK Assembly before the
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ARK Cirisis Staff was established, as President of the ARK Crisis Staff, and after it ceased to exist
in his capacity as a minister in the RS Government. Whether these acts had a substantial effect on
the commission of crimes charged in the Indictment by the principal offenders is analysed for each

crime under the heading of the responsibility of the Accused.

6. Superior Criminal Responsibility under Article 7(3) of the Statute

370. In order to hold the Accused criminally responsible pursuant to Article 7(3) of the Statute,
the Prosecution must in the first place prove a superior-subordinate relationship between the
Accused and the physical perpetrators of the crimes in question. As noted above, the Physical
Perpetrators committing the crimes charged in the Indictment that have been established beyond

reasonable doubt include members of the Bosnian Serb military,*”

the Bosnian Serb police, Serb
paramilitary groups, Bosnian Serb armed civilians and unidentified individuals. Municipal

authorities were involved in the commission of the crimes charged.

371. Due to lack of specific evidence, it is not possible to examine whether a superior-
subordinate relationship existed between the Accused and Bosnian Serb armed civilians or
unidentified individuals. Therefore, the Trial Chamber will only look into whether the Accused had
such a relationship with members of the Bosnian Serb military, the Bosnian Serb police and Serb

paramilitary groups.

372. As far as the relation between the Accused and the army is concerned, the Trial Chamber is
satisfied that, although the ARK Crisis Staff closely co-operated with the army and had great
influence over it, the Accused as President of the ARK Crisis Staff or in any of his other positions
between April and December 1992 did not have effective control over members of the army, which
would entail his material ability to prevent or punish the commission of crimes by these

individuals.®*

373. Similarly, the Trial Chamber is not satisfied that, in spite of the substantial influence he
exercised, the Accused as President of the ARK Crisis Staff or as a member of the Banja Luka
Crisis Staff was in a superior-subordinate relationship with members of the SOS or other Serb

paramilitary organisations.*”

374. With regard to the police, the Trial Chamber has already found that the Accused, to whom

the decisions of the ARK Crisis Staff can be attributed, had de facto authority to issue instructions

%93 The army includes members of the JNA and later the VRS, the TO and military police units.

894 See, VI.C.3, “The authority of the ARK Crisis Staff with respect to the army”.
%9 See, VI.C.4, “The authority of the ARK Crisis Staff with respect to Serbian paramilitary units”.
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to the police.896 However, the Trial Chamber is satisfied that the Accused’s de facto authority to
direct the action of the police is not indicative of his alleged material ability to prevent or punish the

commission of crimes by members of the police.

375. The Prosecution alleged that the superior-subordinate relationship between the Accused and
the police has been established on the basis of the Accused’s conferred power to dismiss Stojan
Zupljanin, the Chief of the CSB. The Trial Chamber acknowledges that on 31 October 1991, the
Accused was told by Radovan KaradZi¢ that he had the power to dismiss Stojan Zupljanin if he was

not pleased with him.®’

However, the Trial Chamber is not satisfied beyond reasonable doubt that
the Accused had this power during the time relevant to the Indictment. A reasonable doubt arises in
that on 27 March 1992, the SerBiH Assembly established the MUP**® and at all times relevant to
the Indictment, the police maintained a chain of command which led to the Ministry of Interior of
the SerBiH.%*’ Moreover, the Trial Chamber is satisfied that, in view of the implementation by the
police of the Strategic Plan, it is difficult to understand that the Accused’s power to dismiss Stojan
Zupljanin was intended by Radovan KaradZi¢ to be used for the purposes of preventing or
punishing the commission of crimes by the police. Therefore, the Trial Chamber concludes that
during the time relevant to the Indictment, the Accused did not have effective control over the
police which would translate into his material ability to prevent or punish the commission of

crimes. There is also no concrete evidence that the Accused at any time between April and

December 1992, had the dutyto report crimes as explained in paragraph 281 supra.

376. As far as the municipal authorities are concerned, the Trial Chamber has already found that,
although the ARK Cerisis Staff exercised de facto authority over the municipal authorities, there was
no formally established mechanism for imposing sanctions on the municipalities in case of failure
to implement ARK Crisis Staff decisions and that in some instances, this allowed some municipal
authorities to act independently.900 Moreover, the Trial Chamber is not satisfied beyond reasonable

doubt that the de facto authority that the ARK Crisis staff had over the municipal authorities was

%96 See, VI.C.2, “The Authority of the ARK Crisis Staff with respect of the police”.

%97 Ex. P2357, “Intercepted telephone conversation between Radovan Karadzi¢ and the Accused”, dated 31 October
1991. Patrick Treanor interpreted this conversation to mean that Radovan Karadzic is encouraging the Accused to take
charge of the situation, T. 18732. In this context, see also, VI.C.2, “The authority of the ARK Crisis Staff with respect
to the police”; VI.C.1, “The authority of the ARK Cerisis Staff with respect to municipal authorities”.

%8 On 31 March 1992, Momg¢ilo Mandi¢, Assistant Minister of Internal Affairs in SerBiH, sent a telex to all security
centers and all the public security stations around the Republic, informing them of the establishment of the Serbian
Ministry of Internal Affairs (MUP), decision taken at a meeting of the SerBiH Assembly, held on 27 March 1992, at
which the Constitution of the SerBiH was ceremonially promulgated, ex. P2366. See also Patrick Treanor, T. 18781.
The legislation on the MUP came into effect on 31 March 1992, when a Minister was appointed who answered to the
SerBiH Assembly, Patrick Treanor, T. 18774-18775, 18779-18780.

%99 Prior to 31 March 1992, the police forces maintained a chain of command which led to the Ministry of Interior of the
SerBiH, Patrick Treanor, T. 18774-18775, 18779-18780; BW-1, T. 23304-23306 (closed session); Milenko Savic,
T. 22361-22364.

9% See, VI.C.1, “The authority of the ARK Crisis Staff with respect to municipal authorities”.
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sufficient to prevent the municipal authorities from being involved in the commission of the crimes

charged.

377. For the foregoing reasons the Trial Chamber dismisses superior criminal responsibility
under Article 7(3) of the Statute as a possible mode of liability to describe the individual criminal

responsibility of the Accused.
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IX. CHARGES AND FINDINGS

A. Extermination (count 4) and Wilful Killing (count 5)

378. In Counts 4 and 5 of the Indictment, the Accused is charged with extermination as a crime
against humanity and with wilful killing as a grave breach of the Geneva Conventions of 1949,

punishable respectively under Articles 5(b) and 2(a) of the Statute.
1. The law

379. The Trial Chamber will first define the elements™ of the crime of wilful killing, before

turning to the elements specific to the crime of extermination.””

(a) Wilful killing

380. It is clear from the Tribunal’s jurisprudence that the elements of the underlying crime of
wilful killing under Article 2 of the Statute are identical to those required for murder under Article 3

and Article 5 of the Statute.””

381. Save for some insignificant variations in expressing the constituent elements of the crime of
murder and wilful killing, which are irrelevant for this case, the jurisprudence of this Tribunal has

consistently defined the essential elements of these offences as follows:
1. The victim is dead;

2. The death was caused by an act or omission of the accused, or of a person or persons for

whose acts or omissions the accused bears criminal responsibility; and

3. The act was done, or the omission was made, by the accused, or a person or persons for

whose acts or omissions he bears criminal responsibility, with an intention:

e tokill, or

%! The concept ‘elements’ is restricted to constituent elements of these offences. The Trial Chamber is satisfied that the
general requirements for crimes against humanity and grave breaches of the Geneva Conventions have been met, see
V.D., “Findings in Repect of General Requirements for Articles 2, 3 and 5 of the Statute”.

%2 The Trial Chamber is aware that this approach does not follow the sequence of the counts as charged in the
Indictment, but believes that this structure serves better the purpose of a clear and sound analysis.

93 See Celebici Appeal Judgement, paras 422-423; Celebici Trial Judgement, para. 422, which make this finding with
respect to wilful killing under Article 2 of the Statute and murder under Article 3 of the Statute. See Krstic¢ Trial
Judgement, para. 485; Krnojelac Trial Judgement, para. 323; Vasiljevic Trial Judgement, para. 205; Staki¢ Trial
Judgement, para. 631, which make this finding with respect to murder under Article 3 and 5 of the Statute. See Kordic
Trial Judgement, para. 236; Naletilic¢ Trial Judgement, para. 248, which make this finding with respect to wilful killing
under Article 2 and murder under both Article 3 and 5 of the Statute. See V.A., “Article 2 of the Statute: Grave
Breaches of the 1949 Geneva Conventions”.
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e to inflict grievous bodily harm or serious injury, in the reasonable knowledge

that such act or omission was likely to cause death.”

382. The actus reus consists in the action or omission of the accused resulting in the death of the
victim.”® The Prosecution need only prove beyond reasonable doubt that the accused’s conduct

contributed substantially to the death of the victim.”*

383. The Trial Chamber concurs with the Tadic¢ Trial Chamber that:

Since these were not times of normalcy, it is inappropriate to apply rules of some national systems
that require the production of a body as proof to death. However, there must be evidence to link
injuries received to a resulting death.””’

384. A similar position was taken by a Trial Chamber of the ICTR rejecting a defence motion to
have witness testimony struck off the record, on the basis that there was no proof of corpus delictus
(proof of death). The Trial Chamber held that the ICTR Statute did not have any

.. rule or requirement or practice for the production of the body, or the body of the crime,
particularly not in the light of the crimes for which the ICTR was created; particularly genocide,
crimes against humanity and violations of Article Three common to the Geneva Convention.””

385. In Krnojelac, the Trial Chamber held that:

Proof beyond reasonable doubt that a person was murdered does not necessarily require proof that

the dead body of that person has been recovered. [T]he fact of a victim’s death can be inferred
circumstantially from all of the evidence presented to the Trial Chamber.””

The Trial Chamber added that a victim’s death may be established by circumstantial evidence
provided that the only reasonable inference is that the victim is dead as a result of the acts or

. 910
omissions of the accused.

386. With respect to the requisite mens rea of wilful killing under Article 2 of the Statute, the
Trial Chamber notes that there has been some debate within the jurisprudence of this Tribunal and

the ICTR regarding the question whether the mens rea threshold for murder, and mutatis mutandis

%% For jurisprudence of this Tribunal, see Celebici Appeal Judgement, paras 422-423; Celebici Trial Judgement, paras
424-439; Blaskic Trial Judgement, para. 217; Kupreskic Trial Judgement, paras 560-561; Kordic Trial Judgement, paras
235-236; Krstic Trial Judgement, para. 485; Kvocka Trial Judgement, para. 132; Krnojelac Trial Judgement, para. 324;
Vasiljevi¢ Trial Judgement, para. 205; Naletili¢ Trial Judgement, para. 248; Stakic Trial Judgement, para. 747 with
reference to paras 631, 584-587. For ICTR jurisprudence, see Kayishema Trial Judgement, para. 140; Prosecutor v.
Ignace Bagilishema, Case No. ICTR-95-1A-T, Judgement, 7 June 2001 (“Bagilishema Trial Judgement”), para. 84-85.
9% Celebici Trial Judgement, para. 424; Kordic Trial Judgement, para. 229; Kupreski¢ Trial Judgement, para. 560, in
the context of murder under Article 5 of the Statute.

9 Celebici Trial Judgement, para. 424.

%7 Tadic Trial Judgement, para. 240.

%% prosecutor v. Hassan Ngeze, Case No. ICTR-97-27, Oral Decision, 21 June 2001.

% Krnojelac Trial Judgement, para. 326.

°19 Ibid. In the context of prison camp cases, the Krnojelac Trial Chamber listed several examples of circumstantial fact
from which it may be inferred that the victim died: ibid., para. 327.
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wilful killing, requires a mental element of premeditation.”’' The Trial Chamber finds that the mens
rea for murder and wilful killing does not require premeditation.912 In this respect it endorses the

Stakic Trial Chamber findings that:

[B]oth a dolus directus and a dolus eventualis are sufficient to establish the crime of murder [...]
The technical definition of dolus eventualis is the following: if the actor engages in life-
endangering behaviour, his killing becomes intentional if he ‘reconciles himself” or ‘makes peace’
with the likelihood of death. [...]°"

The threshold of dolus eventualis thus entails the concept of recklessness, but not that of negligence
Or gross negligence.914 To satisfy the mens rea for murder and wilful killing, it must be established
that the accused had an intention to kill or to inflict grievous bodily harm or serious injury in the

reasonable knowledge that it would likely lead to death.”"”

387. In addition, the Trial Chamber notes that the mens rea may also be inferred either directly or

circumstantially from the evidence in the case.”'®
(b) Extermination

388.  The jurisprudence of this Tribunal and the ICTR has consistently held that, apart from the
question of scale, the core elements of wilful killing (Article 2) and murder (Article 3 and Article 5)

on the one hand and extermination (Article 5) on the other are the same.”'’ In addition to the

' Based upon a comparison between the English (murder) and French (assassinat) provision of the Statute with respect
to crimes against humanity, some Trial Chambers held that murder as a crime against humanity includes the act of
murder, and need not reach the level of ‘assassinat’, meaning that premeditation is not required. See Akayesu Trial
Judgement, para. 588; Rutaganda Trial Judgement, para. 79; Musema Trial Judgement, para. 214, Kupreskic Trial
Judgement, para. 561; Blaskic Trial Judgement, para. 216; Kordic¢ Trial Judgement, para. 235. Other Trial Chambers
were of the opinion that murder as a crime against humanity requires a higher mental element and therefore only
premeditated murder (assassinat) constitutes a crime against humanity. See Bagilishema Trial Judgement, para. 84;
Kayishema Trial Judgement, para. 139; Prosecutor v. Laurent Semanza, Case No. ICTR-97-20-T, Judgement and
Sentence, 15 May 2003 (“Semanza Trial Judgement”), paras 338-339.

%12 <Killings’ as underlying act of the charge of genocide under Article 4(2)(a) are also understood to refer to intentional
but not necessarily premeditated murder, see Kayishema Appeal Judgement, para. 151.

13 The Stakic Trial Chamber adopted this approach in its findings with respect to murder under Article 3 of the Statute.
As the constitutive requirements of murder and wilful killing under the different provisions of the Statute are the same,
this formulation applies mutatis mutandis to the offence of wilful killing under Article 2 and murder under Article 5 of
the Statute. See Stakic Trial Judgement, paras 587, 747.

o1 Ibid., para. 587.

15 Celebici Appeal Judgement, para. 422.

916 Celebici Trial Judgement, para. 437; Krnojelac Trial Judgement, para. 326, with respect to the crime of murder
under Articles 3 and 5 of the Statute.

7 See Akayesu Trial Judgement, paras 591-592, which for the first time addressed the legal definition of extermination
within the jurisprudence of the ICTR and this Tribunal. This approach has been endorsed by the jurisprudence of the
Trial Chambers within this Tribunal and the ICTR. For jurisprudence of this Tribunal, see Krstic¢ Trial Judgement, para.
492; Vasiljevic Trial Judgement, para. 226; Stakic Trial Judgement, para. 638. For ICTR jurisprudence, see Kayishema
Trial Judgement, para. 142; Rutaganda Trial Judgement, para. 82; Bagilishema Trial Judgement, para. 86; Prosecutor v.
Elizaphan and Gerard Ntakirutimana, Case No. ICTR-96-10 & ICTR-96-17-T, Judgement, 21 February 2003
(“Ntakirutimana Trial Judgement”), para. 813; Prosecutor v. Eliezer Niyitegeka, Case No. ICTR-96-14-A, Judgement, 9
July 2004 (“Niyitegeka Trial Judgement”), para. 450; Prosecutor v. Juvenal Kajelijeli, Case No. ICTR-98-44A-T,
Judgement and Sentence, 1 December 2003 (“Kajelijeli Trial Judgement”), paras 886 (with respect to murder under
Article 5), 891 (with respect to extermination); Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza and

155
Case No.: IT-99-36-T 1 September 2004



preconditions which must be established for a finding of a crime against humanity under Article 5

918

of the Statute,” " the elements of the crime of extermination under Article 5(b) are the following:

1. the killing of persons on a massive scale (actus reus), and

2. the accused’s intention to kill persons on a massive scale or to create conditions of life that

lead to the death of a large number of people (mens rea).””

389. The actus reus of the crime of extermination consists of any act, omission or combination
thereof which contributes directly or indirectly to the killing of a large number of individuals.”*® An
act amounting to extermination may include the killing of a victim as such as well as conduct which
creates conditions provoking the victim’s death and ultimately mass killings, such as the

deprivation of food and medicine, calculated to cause the destruction of part of the population.””

390. Criminal responsibility for extermination can also be established in situations where the
accused’s participation in mass killings is remote or indirect.”” This Trial Chamber also recalls
that, although “the charge of extermination seems to have been restricted to individuals who, by
reason of either their position or authority, could decide upon the fate or had control over a large

923 the Prosecution is not required to prove that the accused had de facto

number of individuals
control over a large number of individuals because of his position or authority.”** Moreover, it
should be noted that extermination “must be collective in nature rather than directed towards
singled out individuals. However, in contrast to genocide, the offender need not have intended to

destroy the group or part of the group to which the victims belong.””*

Hassan Ngeze, Case No. ICTR-99-52-T, Judgement, 3 December 2003 (“Nahimana Trial Judgement”), para. 1061;
Prosecutor v. Jean de Dieu Kamuhanda, Case No. ICTR-95-54A-T, 22 January 2004 (“Kamuhanda Trial Judgement”),
paras 686 (with respect to murder under Article 5), 691 (with respect to extermination). The difference between the
ICTR Statute and the Statute of this Tribunal with respect to the crime of extermination lies in the requirement that
offences under Article 3 of the ICTR Statute (crimes against humanity) be committed as part of a widespread or
systematic attack against any civilian population on national, political, ethnic, racial or religious grounds (see Akayesu
Appeal Judgement, paras 460-469). Article 5 of the Statute of this Tribunal does not prescribe that the enumerated
crimes as a crime against humanity be committed on discriminatory grounds.

18 See V.C., “Article 5 of the Statute: Crimes Against Humanity”.

19 Stakic Trial Judgement, paras 638, 641.

920 See, e.g., Vasi